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FORWARD 

In this volume are contained all of the final adjudications of the 

Environmental Hearing Board issued during the calendar year 1985. 

This Environmental Hearing Board was created by the Act of December 3, 

1970, P.L. 834, which amended the Administrative Code of 1929, Act of April 7, 

1929, P.L. 177, as amended. The Act of December 3, 1970, commonly known as 

"Act 27 5 11
, •A~as the Act that created the Department of Environmental Resources. 

Section 21 of that Act, §1920-A of the Administrative Code, provides as 

follovls: 

Environmental Hearing Board 

(a) The Environmental Hearing Board shall have 
the power and its duties shall be to hold hearings 
and issue adjudications under the provisions of the 
act of June 4, 1945 (P.L. 1388), known as the "Ad
ministrative Agency Law," or any order, permit, 
license or decision of the Department of Environmental 
Resources. 

(b) The Environmental Hearing Board shall con
tinue to exercise any power to hold hearings and 
issue adjudications heretofore vested in the several 
persons, departments, boards and commissions set 
forth in section 1901-A of this act. 

(c) Anything in any law to the contrary notwith
standing, any action of the Department of Environ
mental Resources may be taken initially without 
regard to the Administrative Agency Law, but no such 
action of the department adversely affecting any 
person shall be final as to such person until such 
person has had the opportunity to appeal such action 
to the Environmental Hearing Board; provided, 
however, that any such action shall be final as to 
any person who has not perfected his appeal in the 
manner hereinafter specified. 

(d) An appeal taken to the Environmental Hearing 
Board from a decision of the Department of Environ
mental Resources shall not act as a supersedeas, but, 
upon cause shown and where the circumstances require 
it, the department and/or the board shall have the 
power to grant a supersedeas. 



(e) Hearings of the Environmental Hearing Board 
shall be conducted in accordance with rules and 
regulations adopted by the Environmental Quality 
Board and such rules and regulations shall include 
time limits for taking of appeals, procedures for 
the taking of appeals, location at which hearings 
shall be held and such other rules and regulations 
as may be determined advisable by the Environmental 
Quality Board. 

(f) The board may employ, with the concurrence 
of the Secretary of Environmental Resources, hearing 
examiners and such other personnel as are necessary 
in the exercise of its functions. 

(g) The Board shall have the power to subpoena 
witnesses, records and papers and upon certification 
to it of failure to obey any such subpoena, the 
Commonwealth Court is empowered after hearing to 
enter, when proper, an adjudication of contempt and 
such order as the circumstances require." 

In addition, the Board hears civil penalties cases pursuant to the Air 

Pollution Control Act, Act of January 8, 1960, P.L. (1959) 2119, as amended, 

35 P.S. §4009.1; the Clean Streams Law, Act of June 22, 1937, P.L. 1987, as 

amended, 35 P.S. §691.605(a); the Dam Safety and Encroachment Act, Act of 

November 26, 1978, P.L. 1375, as amended, 32 P.S. §693.21; and the Oil and 

Gas Act, Act of December 19, 1984, P.L. 1140, 58 P.S. §601.506. Also, the 

Board reviews the Department's assessment of civil penalties under the 

Bituminous Mine Subsidence and Land Conservation Act, Act of April 27, 1966, 

'")1 
.JJ.., as amended, 52 P.S. §1406.17(f); the Clean Stre~us Law, Act of 

June 22, 1937, P.L. 1987, as amended, 35 P.S. §691.605(b); the Coal Refuse 

Disposal Act, Act of September 24, 1968, P.L. 1040, as amended, 52 P.S. 

§30.61; the Safe Drinking Water Act, Act of May 1, 1984, P.L. 206, 35 P.S. 

§721.13(g); the Solid Waste Management Act, Act of July 7, 1980, P.L. 380, as 

amended, §6018.605; and the Surface Mining Conservation and Reclamation Act, 

Act of May 31, 1945, P.L. 1198, as amended, 52 P.S. §1396.22. 



Although the Board is made, by §62 of the Administrative Code, 71 P.S. 62 

an administrative board within the Department of Environmental Resources, it is 

functionally and legally separate and independent. Its Chairman and two members 

are appointed directly by the Governor, with the consent of the Senatel and 

their salaries are set by statute.2 Its Secretary is appointed by the Board 

with the approval of the Governor. 

The department is always a party before the Board. Other parties include 

recipients of DER orders, penalties assessments, permit denials and modifica

tions and other DER actions. Third party appeals from permit issuances are 

also common in which cases the permittees are also parties. In third party 

appeals from permit issuances, the department often does not actively 

participate in the appeal, but lets the permittee defend the permit issuance. 

1 

2 

Section 472 of the Administrative Code, 71 P.S. §180-2. 

Section 709 of the Administrative Code, 71 P.S. §249(m). 
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ENVIRONMENTAL HEARING BOARD 
221 NORTH SECOND STREET 
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HARRISBURG, PENNSYLVANIA 17101 

(717) 787-3483 

DEL-AWARE UNLIMITED, INC. 

Docket No. 84-361-:G 
J.Ssued: May 13, 1985 

". . . v. . 
~ 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 
and PHILADELPHIA ELEcrRIC CDMP.ANY, Pennittee 

SYNOPSIS 

OPINION AND ORDER 
SUR M.YriON 'IO DISMISS 

The pennittee 1 s .M)tion to Dismiss is grc:mted in part and denied in 

part. Issues relating to the effects upon the Delaware River are irrelevant in 

this appeal of an NPDES permit auth:;;>rizing discharges to the Schuylkill River. 

lbreover,. ITBilY. of the issues which appellant seeks to raise in this action 

concerning the. alleged effects upon the Delaware River. are established by 

principles of collateral estoppel. 

Standing is provisionally granted subject to the presentation of 

evidence by appellant at the preliminary hearing sub~tantiating the allegations 

cnntained in appellant 1 s pre-hearing merrorandum and response to perrni ttee 1 s 

M::>tion. The Board is round to follow state doctrines of standing, regardless 
.•. 

I of the fact that DER1 s issuance of an NPDES pennit is subject, in part, to 

federal requirements. Appellant citizens 1 group may base its standing upon a 

- 478-



showing that it or any one of its members has an interest sufficiently sub

stantial, linrrediate and direct to oonfer standing. Riparian property owners 

have an interest which is sufficiently substantial, linrrediate and direct. 

Persons who use the Schuylkill River for recreational purposes may have such 

an interesti however, whether the interest is sufficiently substantial, 

.imrediate and direct depends upon the particular facts of the case. 'Ihese 

facts are not yet developedi the Board must exercise caution to avoid prejudg-

ing the rreri ts of the appeal. At the preliminary hearing on standing appellant 

must establish that it is reasonably probable that when all the evidence is in, 

after a full hearing on the rreri ts, appel~ant will be shown to have a substantial, 

imnediate and direct interest in the challenged DER action. 

'Ihe Board rejects pennittee ''s contention that appellant has failed to 

state a legal basis for this appeal. Appellant has alleged that DER incorrectly 

applied certain regulations in determining certain pararreters contained in the 

instant permit. 'Ihis claim states a valid legal basis for the appeal. 

IN'IIDOOCI'ION 

'Ihis appeal concerns the issuance of a National Pollutant Discharge 

Elimination System permit (NPDES pennit) t.o the Philadelphia Ele~..ric Corrpa.Tly 

(PECO) by the Pennsylvania tepartment of Environrrental Resources (DER), DER 

issued the pe.:rmit on September 19, 1984, pursuant to section 402 of the federal 

Clean Water Act, 33 U.S.C. 1342 and the Pennsylvania Clean Streams I.aw, 35 P.S. 

691.1 et seq. 'Ihe permit authorizes discharges from PECD's Limerick nuclear 

generating facility to the Schuylkill River and Possum Hollow Run in accordance 

with effluent limitations, rronitoring requirements and other conditions set 

forth in the penni t. 

- 479 -



The appellant herein is Del-Aware, Unlimited, Inc. , a local citizens' 

group with a history of involverrent in affairs concerning the operation of the 

Limerick facility, including specifically an appeal previously adjudicated by 

this Board addressing several DER actions authorizing the construction and 

operation of various ccrnponents of the Point Pleasant Diversion Project. 

Del...;.Aware, · Unlirni ted, Inc. v. DER, NWRA and Philadelphia Electric Company, 

1984 EHB 178. 'Ihe Point Pleasant project is a large scale water reallocation 

plan involving the withdrawal of water from the :celaware River for use, anong 

other things, as cooling water for the Limerick reactor. 

PEen has rroved to dismiss this C!ppeal on several grounds. :eel-Aware 

has responded to the notion, and various reply rrerroranda and supplerrents have 

been received. DER has advised the Board that it supports the position adopted 

by PECO. Arrong the bases asserted for disffiissal is the argurrent that many of 

the issues which Del-Aware wishes to raise herein are barred by principles of 

res jUdicata as a result of the previous appeal. In addition, PECO contends that 

many of the issues raised are irrelevant in the present matter, that Del-Aware 

lacks standing to bring this appeal, and that Del-Aware has failed to state a 

legal basis for its appeal. Since the standing of the group depends upon an 

assessrrent of the relation between the issues involved in the appeal and the 

interests of the group and its llEillbers, we will address the relevance and~ 

judicata issues first, so as to clarify the scope of the subject we are called 

UfOn to address in this matter. 

Relevance and Res Judicata 

:eel-Aware sets forth in its pre-hearing memorandum several bases for 

this appeal, among which are certain alleged adverse effects upon the Delaware 
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River resulting from the intake structure serving the Point Pleasant Project. 

Specifically, Del-Aware alleges that the instant NPDES :permit does not reflect 

the best available technology regarding the location of the intake, that the 

intake is located in a spawning and nurse:ry area for American Shad and that it 

is located in an area of the river which is used for recreational purposes 

such 1as fishing and tubing. 

'lhe p11rfXJse of an NPDES :penni t is to establish certain conditions 

and l.imi tations with which . a discharge must comply so as to assure that the 

PJSSible adverse effects of the discharge can be rronitored and controlled or 

prevented. 25 Pa.Cbde §95.1. Thus, our concerns must focus on determinations 

involved in the assessrrent of the PJSsible adverse effects u:pJn the waters 

receiving the discharge, which in the present case rreans the PJSsible effects 

upon the Schuylkill. We are in no way concerned with the PJSsible effects up::m 

the Delaware River as a ronsequence of another, separate DER action. 

Del-Aware attached to its :Notice of Appeal a ropy of the NPDES permit 

at issue in this matter. Del-Aware avers that it is a "true and correct copy" 

of the permit. We have closely examined the sane; absolutely no reference is 

made anywhere therein to the Delaware River with the exception of a label desig

nating the river on a schematic representation as the original source of the 

water to be used at the Linerick facility and ultimately discharged to the 

Schuylkill. This diagram states that it "does not limit the discharge in any 

rranner. 11 It is merely a diagram. 

We conclude from the foregoing that any and all issues relating to the 

possible effects upon the Delaware River resulting from the Point Pleasant Diversion 

Project are irrelevant to this appeal. Del-ware has provided no legal authority 
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for its contention that ~R was required to consider such effects in issuing the 

NPDES pennit for discharge of the :eel-Aware River water to the Schuylkill, and 

we are not aware of any such requirement. We in no way imply that the effects 

UfOn the Schuylkill resulting from the discharge of the I:elaware River water are 

irrelevant. As we have emphasized, it is the effects UfOn the Schuylkill with 

which we are here concerned. 

PECD has argued that even if the issues regarding the rossible effects 

upon the I:elaware River were not irrelevant in the present context, principles 

of res judicata lt.Ould bar Del-Aware from raising here the issues which it set 

forth in its pre-hearing menorandtnn (and which are surrrnarized arove). 

In order for ~ judicata to apply there must be the concurrence of 

four elerrents: 1) identity of the thing sued for, 2) identity of the cause of 

action, 3) identity of the persons or parties, and 4) identity in the quality 

of the parties for or against whom the claim is made. Bethlehem Steel Corp. v. 

~, 37 Pa.Otwlth 479, 390 A.2d 1383 (1978). The parties here are identical to 

those involved in the earlier proceeding (with the exception of Neshaminy Water 

Resources Authority, which was a party to the earlier action but is not a party 

here). 'lhus, items three and four clearly are net. 

Under this fonnulation, however, we cannot find that all four elerrents 

are net, because, as Del-Aware itself admits, this appeal involves "some of the 

sarre water, but a differeftt discharge, and a different legal issue" than the 

earlier appeal. It is, of course, for this reason that we have concluded that 

effects upon the Delaware resulting from the intake structure are irrelevant. 

Ebr the sane reason, res judicata technically does not apply here. This is not 

the same cause of action as that presented in the earlier appeal. 
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Nevertheless, issues actually presented and litigated in the earlier 

rratter cannot be relitigated here under simple principles of issue preclusion or 

collatera_l estoppel. Section 27 of the Restaterrent (2d) of Judgrrents provides 

that: 

When an issue of fact or law is actually litigated 
and determined by a valid and final judgment, and 
the determination is essential to the judgment, the 
detennination is conclusive in a subsequent action 
between the parties whether on the sarre or a differ
ent claim. (Emphasis added) 

M:>reover, contrary to Del-Aware's assertions that the preclusive effects of prior 

administrative determinations are not equal to those of prior judicial detennin-

ations, it is clear that the principle articulated in section 27, supra, applies 

with the sarre force in the administrative context as it does elsewhere. Section 

83 of the Restaterrent (2d) provides that 11 a valid and final administrative 

detennination has the sarre effect under the rules of res judicata, .•• as a 

judgment of a court. 11 (The Restatement uses the term 11 res judicata11 to refer to 

issue preclusion (collateral estoppel) as -well as to claim preclusion. See 

generally sections 17 and 27.) This Board consistently has refused to relitigate 

issues which had :teen litigated and decided in previous appeals refore the Board. 

Allegheny County Sanitary Authority v. DER, 1984 EHB 777. Consequently, those 

issues actually presented and decided in the earlier Del-Aware appeal-caP~Dt be 

relitigated here. 

In its prior adjudication, the Board exhaustively discussed the issue 

of the effects upon the Delaware River resulting from the intake for the Point 

Pleasant project. The Board specifically examined the possible effects upon the 

American Shad population and concluded that 11 the intake's operation will not 

adversely inpact the aquatic comm.mity of the Delaware River at Point Pleasant ... 

Although the Board did not specifically discuss the possible adverse effects upon 
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"tubing" (the tenninology of J::)el-Aware's pre-hearing merrorandum) in the vicinity 

of the intake, the Board did conclude that J::)el-Aware had presented no evidence 

to demonstrate that the intake itself presented any danger to persons in the 

immediate vicinity because the structure will be located at least four feet 

below the surface of the river and will have a very low intake velocity. 1984 

EHB at 298. Thus, -we conclude that the very issues which J::)el-Aware seeks to 

raise here -were resolved in the earlier appeal. 

Del-Aware argues that it was not furnished an adequate opfX)rtunity in 

its earlier appeal to address the issues it now seeks to raise and therefore it 

sh:mld not be precluded from presenting them now. It states that this is one of 

the issues it has raised in its appeal of our earlier decision, which is now 

pending in the Cormonwealth Court. The response to this argurrent is readily 

apparent; if Cormon-wealth Court agrees with J::)el-Aware's assertion, it will grant 

the appropriate relief--most likely remand of the case for further consideration 

of :eel-Aware's claims. 'Ihe fact that in a previous appeal an appellant believes 

it was adversely affected in the presentation of its case does not mean that it 

may attempt to assert the claims it allegedly was precluded from presenting 

earlier in a subsequent, unrelated proceeding. In addition, we would reject any 

contention that such claims should not be treated as "actually litigated", and 

thus established, because an appeal is pending. Under the law of this Cormonwealth, 

a valid judgment is conclusive until such time as it is reversed by a higher court. 

Philadelphia Electric Co. v. Borough of Lansdale, 283 Pa.Super. 378, 424 A.2d 514 

(1981). 

In sum, we concur with PECO's contentions in its M:Jtion.· to Dismiss that 

issues concerning adverse effects UfX)n the J::)el-Aware River resulting from the 

Point Pleasant Project are irrelevant in this present appeal of a permit regulating 

- 484 -



discharges to the Schuylkill River. M::>reover, these issues are conclusively 

established by principles of collateral estoppel. 

Standing 

we tum now to the issue of Del-Aware's standing. We emphasize that 

our rulings here are provisional. For the purposes of this opinion we have 

accepted as true--subject to later substantiation-Del-Aware's allegations. con

ceming its nembers' interests in the water quality of the Schuylkill River. 

An evidentiary hearing has been scheduled for the purpose of permitting Del

Aware to place on the record evidence in support of these allegations. 

Del-Aware argues that we should apply the federal law of standing in 

this appeal to detennine whether it has standing to bring this appeal. We do 

not beleve we are free to do so. In iss~g the instant permit to PEm, DER 

applied state law, albeit state la\\7 which is, in part, an adoption of federal 

minimum requirerrents. As an administrative tribunal of this Corrrronwealth, until 

we are advised by higher authority to do otherwise, we consider ourselves bound 

to apply state law, including the state's doctrine of standing. 

As a citizens' group Del-Aware will be found to have standing if "its 

nembers, or any one of them, are suffering irrmediate or threatened injury result

ing from the challenged action sufficient to satisfy the William Penn Parking 

Garage standard. " A:rrerican Bookseller's Association, Inc. v. Rendell, Pa. Super. 

481 A.2d 919, 927 (1984). This concept of representational standing had been 

adopted by Cornronweal th Court prior to the A:rrerican Bookseller's decision, in 

Tripps Park Civic Association v. Pennsylvania PUC, 42 Pa.Orwlth 317, 415 A.2d 967 

(1980),. and is now firmly established in the Pennsylvania case law. In our earlier 

D=l-Aware appeal we applied the concept as well. Del-Aware v. DER, et al. , 1984 EHB 

at 265. 
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The William Penn standard to which the American Bookseller's court 

referred is that set forth in William Penn Parking Garage v. City of Pittsburgh, 

464 Pa. 168, 346 A.2d 269 (1975). The court there held that in order to have 

standing a party must be "aggrieved", and that to be aggrieved, the party must 

have a "substantial", "irrurediate" and "direct" interest in the subject matter 

of the appeal. We will address each of these elerrents in turn, noting by way of 

preface that we are confining ourselves to a discussion of effects upon the 

interests of J::l9l-J!Mare' s members relating to the Schuylkill, and not the Delaware 

River, in light of our ruling, supra, that effects upon the Delaware River are 

irrelevant in this proceeding. 

There is little question that if Del-Aware can substantiate its allegations 

concerning riparian ownership interests, it will be granted standing. Standing 

based upon ownership of land adjacent to an area affected by the challenged 

administrative action (e.g.; the Schuylkill) has been repeatedly recognized. See, 

e.g., Cormmmity College of Delaware County v. Fox, 20 Pa.Orwlth. 335, 342 A.2d 468 

(1975); Concerned Citizens of Rural Ridge v. DER, 1982 EHB 522; Concerned Citizens 

of Breakneck Valley v. DER, 1979 EHB 201. In addition, it is clear that riparian 

owners have an interest in administrative actions which affect the quality of the 

stream or river along which their property is located sufficient to confer standing. 

Committee to Preserve Mill Creek v. Secretary of Health, 3 Pa.Omwlth. 200, 281 A.2d 

468 (1971). Indeed, this was the basis for our finding of standing on the previous 

~1-Aware appeal. 1984 EHB at 264. 

With the exception of our previous Del-Aware decision, however, the cited 

precedents concerned DER actions affecting privately held land. Where the chal

lenged DER action affects a public natural resource such as the Schuylkill, such 

cases may provide a starting point for analysis, but they cannot be construed as 

- 486 -



entirely applicable. The interests affected by the DER action sliTiply are not 

the sarre, and the DER decision-making process resulting in the challenged action 

must take additional factors into consideration. (See, e.g., Payne v. Kassab, 

468 Pa.226, 361 A.2d 263 (1976), discussing the duty imposed upon DERby Article 1, 

section 27 of the Pennsylvania Constitution.) Thus, it is unrealistic to expect 

that standing to challenge actions such as the instant one will easily fit the 

mold of decisions such as Fox, supra. 

In order to be substantial, the interest of eel-Aware (i.e., that of 

one or more of its members) must be distinguishable from the interest ·of the 

general public in having others corrply with the law. eel-Aware has alleged that 

sorre of its members use the Schuylkill for a variety of recreational purposes 

such as fishing, water-skiing and mating. PECO claims that "recreational use 

of a pUblic waterway is ..• precisely the kind of interest shared by the general 

public which Pennsylvania courts have found insufficient as a basis for standing. " 

PECO incorrectly construes the meaning of the substantiality requirement 

under Penn. Users of a particular public facility or resource can have a sub

stantial interest under Pennsylvania law. (Whether the interest is also direct and 

im:rediate, and thus sufficient to confer standing, is another matter.) William 

Penn itself derronstrates this principle. There the court granted standing to the 

users of public parking garages who would be affected by the challenged city 

ordinance imposing a tax upon the use of such parking places. In discussing the 

element of substantiality the court made reference to h-.0 United Stated Supreme 

Court decisions upholding standing of citizens' groups on the basis of their 

use of public resources. Citing United States v. SCRAP, 412 U.S. 669 (1973) and 

Sierra Club v. Ivbrton, 405 U.S. 727 (1972) the court stated that "it is clear 
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that sorre interests will suffice to confer standing even though they are neither 

pecutliary nor readily translatable into pecuniary terms." 346 A.2d at 281. In 

roth SCRAP and Sierra Club, use of public natural resources by members of the 

group was the basis for the conclusions reached regarding standing. We construe 

this :pJrtion of the Penn decision to mean that a citizens' group can establish 

the necessary substantial interest under Penn by demonstrating that its members 

do mike substantial use of the public resource which allegedly is threatened by 

the challenged action. Whether the nature and extent of the use will establish 

the necessary substantial use must depend on the specific facts, how=ver. M:Jre

over, 'W2 see no "bright line" formula for deciding whether any individual set of 

facts constitutes "substantial" use of the public resource; a judicious cormon 

sense evaluation of the specific facts cannot be avoided. In particular, we stress 

that although in Concerned Citizens Against Sludge, Ibcket Nos. 82-220-G and 

82-221-G (Opinion and Order, May 4, 1983}, allegations of hunting and fishing in 

an area were insufficient to confer standing to appeal sludge de:pJsition nearby, 

we certainly did not intend in Sludge that hunting or fishing never could be a 

use satisfying the "substantial" portion of the Penn test. 

We believe the foregoing is a correct staterrent of Pennsylvania law 

despite its apparent inconsistency with Western Pennsylvania Conservancy v. DER, 

28 Pa.Crnwlth. 204, 367 A.2d 1147 (1977}, cited by PECO. In Western Pennsylvania 

Conservancy, the Commonwealth Court noted that "it would have sorre difficulty 

embracing" a concept of standing which \\Duld penni t an appeal by an environrrental 

organization "whose rrembers use and enjoy state parks ... where it appears that 

(the challenged action} may result in harm to the state parks in question." 

367 A.2d at 1150. First, we note that this staterrent is purely dicta. The appeal 

was dismissed as moot and,therefore, the quoted staterrent has no precedential 

effect. M:Jreover, its persuasive effect appears to be sorrewhat undermined in that 

it rested not upon Penn (ururentioned in Western Pennsylvania Conservancy} but upon 
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three pre-Penn decisions, one of which was specifically disavowed in Penn. 

Under Penn, the directness element requires a showing of a causal 

connection beTheer1 the action challenged and the hann alleged. The element that 

the interest be irrmediate concerns the nature of that causal connection, i.e. , 

whether the alleged hann would be a rerrote consequence of the challenged action. 

346 A.2d at 282-84. In the present circumstances we must be careful to avoid 

prejudging the rrerits of :eel-Aware's appeal. Without specific evidence concern-

ing the allegedly detrimental effects upon the Schuylkill resulting from the 

Limerick discharge it is irrpossible for us to fully assess the "rerroteness" of 

:eel-Aware's clalired injury. It would be entirely improper for us to engage in 

such an analysis in the context of this standing inquiry. Standing is a pre

liminary legal issue, which of necessity must be detennined without the benefit 

of a full evidentia.:r,y ,x-~rd. 

The prior :eel-Aware appeal e~blished that certain levels of "heavy 

rretals, phosp9orus, nitrate and fecal colifonn" are present in t.he Ielaware River 

water withdrawn at Point Pleasant for use, arrong other things, at Llirerick. 1984 

EHB at 276. Consistent with our ruling, supra, concerning the collateral estoppel 

effects of that previous adjudication, the quoted finding is established for our 

purposes here. (The prior decision did not reach the issue of whether these sub-

stances were present in such arrounts as to require trea:trrent. The case was remanded 

for review of this very issue, inter alia.) Given the fact that the Ielaware River 

water contains these substances and the apparently undisputed fact that at least 

sarre of the water discharged to the Schuylkill under the tenns of the instant pennit 

has its origin in the Ielaware, we cannot now say that there is no possibility of 

a causal connection between the ha:rm alleged by :eel-Aware and the challenged action. 

:Nor can we say that the alleged hann is too rerrote to satisfy the imrediate portion 

of the Penn test. 
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In sum, at the presently scheduled hearing concerning Del-Aware 1 s 

allegations regarding standing, we will be willing to consider evidence going 

to the recreational uses made of the Schuylkill by Del-Aware rrernbers. Del-Aware, 

at this preliminary hearing on standing, must convince us it is reasonably probable 

that--when all the evidence is in, after a full hearing on the :rrerits--all facets 

of the Penn test for standing will be satisfied. 

Failure to State a Legal Basis for Appeal 

The final argument raised by PECD in its fution to Dismiss is that 

Del-Aware has failed to state a legal basis for its appeal. PECO makes specific 

reference to I:el-Aware 1 s allegation that the increases in water temperature 

allegedly allowed by the instant permit are inconsistent with prior administrative 

detenninatians regarding the effect of temperature variations u:r;x:m the Schuylkill. 

We note preliminarily that even if we were to hold that this allegation 

failed to state a valid legal claim, we could not dismiss this appeal in its 

entirety since there are other issues raised by I:el-Aware whose legal sufficiency 

has not been challenged by PECO. 

we conclude that we cannot grant PECO 1 s fution on this point. PECO has 

argued that DER correctly applied these guidelines to the pemit evaluation and 

that Del-Aware has not challenged the "applicability or correctness" of those 

criteria. Thus, PECO would have us conclude that Del-Aware has stated no legal 

basis for its claim. 

We agree that in its pre-hearing nerrorandum Del-Aware did not expressly 

raise the issue of the proper application of the Chapter 93 criteria. (Del-Aware 

concedes it is not challenging the correctness of the criteria ·set forth in the 

regulations themselves. ) We consider, however, that paragraphs 5, 6 and 7 of 

Ap:pellant' s pre-hearing merrorandum irrpliedly rontain this assertion and, in any 
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event, in its Reply :r.Errorandum, Del-Aware has expressly stated that it is 

specifically challenging the application of the Chapter 93 criteria to the instant 

permit. Our rules, 25 Pa.Code §21.5l(e) make explicit the Board's policy that 

an appellant is not restricted to issues raised in its notice of appeal. John F. 

CUlp v. DER, 1984 EHB 505. Consequently, Del-Aware has stated a valid legal basis 

for the aspect of its appeal addressing the thenral limitations contained in the 

permit. 

ORDER 

AND :tiia'J, this 13th day of May, 1985, PECO' s fution to Dismiss is 

sustained in part and rejected in part, consistent with the rulings contained 

in the foregoing Opinion. The hearing presently scheduled for May 17, 1985 in 

Philadelphia will be limited to the taking of testi.nony and the introduction of 

other evidence pertinent to the issue of Del-Aware' s standing in this matter. 

DATED: May 13, 1985 

cc: Bureau of Litigation 
I.Duise Thompson, Esquire 
Robert J. Suganran, Esquire 
Bernard Chanin, Esquire 
Parrela S. Coodwin, Esquire 
Troy B. Conner, Jr. , Esquire 
R:Jbert M. Rader, Esquire 
Eugene J. Bradley, Esquire 
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(June 3, 1985). 

OPINION AND ORDER 
SUR DER 1 S MOTION TO DISMISS 

Synopsis 

DER 1 s notion to dismiss the appeal of appellant Springettsbucy TcMnship 

Sewer Authority (STSA) from DER1 s denial of STSA1 s National Pollution Discharge 

Elimination System (NPDES) interim pe:r:rnit and pending pe:r:nanent pe:r:rnit application 

rrodification requests is denied. DER1 s denial, folla.ving its dete:r:rnination that 

an increased assimilative capacity exists in a section of the receiving stream 

of STSA' s sewage treatment plant, ronstitu~d an appealable final action affecting 

STSA 1 s obligations under the Sewage Facilities Act, 35 P. S. § 750 • 5 (and DER Rules 

and Regulations promulgated thereunder} to provide sewage services to its corr 

stituents. 2 Pa.C.S.A. §101; 25 Pa. Cbde §21.2 (a} • 
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OPINION 

;'>,pfellee ComroJ:JNealth of Pe:tmsylvania, Deparbnent of Envirorurental 

I€sourres (DER) has rroved the Board to dismiss the appeal of appellant 

Springettsbu:ry 'lb>mslrip Se\ver Authority (S'l'SA1 from DER' s denial of STSA 1 s 

request for rrodification of roth its existing interim National Pollution 

Disdlarge Elimination System (NPDES) pe.nnit for STSA1 s sewage treatment 

plant as \vell as S'ISA1 s pending application for a pennanent NPDES pe.nnit. 

In support of its rrotion to dismiss, DER argues that its denial was 

rrerely a deferral of STSA.' s rrodification reqUest and therefore its decision 

did hot constitute an appealable final action. In addition, DER argues that 

its denial did not alter S'ISA' s legal rights or cbligations and was there-

fore unap:t=ealable. Before addressing these issues, a recounting of the appeal 1 s 

factual history is warranted. 

By letter dated July 3, 1984, STSA requested a rrodification of both 

its existing interim NPDES pe.nnit (lib. Pa.--0026808) and its pending appli

cation for a perrnarent NPDES penni t for disdl.arges from STSA 1 s sewage treat

rrent plant into a section of Codorus Creek. STSA' s rrodification reqUest for 

an increase in average daily flav from 12.3 million gallons per day (MGD) to 

15 . 3 Mw, and its request for an increase in the effluent limits for amronia 

nitrogen, was based upon, according to STSA, DER1 s new estimate of an increased 

assimilative capacity for a section of Codorus Creek at a location approx

imately sixteen hundred (1600) feet upstream of STSA1 s only disdl.arge point. 

In STSA1 s wordS, its rrodification request was based U};X>n the fact that: 
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..• since the issuance of Springettsbury' s interim penni t, 
t.lE Camonwealth ·has determined that the characteristics 
of the receiving stream [Codorus Creek] at the Springetts
bury outfall [no.] 001 would allow effluent limits of 
arrm:mia nitrogen (as N) of a nonthly average of 6, a weekly 
average of 9, and an instantaneous maximum of 12, from Ma.y 
1st to October 31st, with a requirerrent only for mimitoring 
from Novenber 1st through l>pril 30th. This new estimate of 
assimilative capacity of the Codorus Creek rontrasts with 
previous estirrates which led to· the present po.rposed 
requirement of 1. 75, 1. 75, and 3. 5 during the sumner, 
respectively, and 5.25, 5.25 and 10.5 during tre winter. 
A copy of a letter from G. R::>ger Musselman, [o:J;· flER•·s]: Cli.ief 
Planning Section, Harrisburg Regional Office, to Mr. 'rhornas 
He...""lcy, U.S. Enviro!'liiel1tal Protection Agency, dated February 
14, 1984, docurrenting the Depart:rrent' s ronclusion, is enclosed 
herewith. 

Letter dated July 3, 1984, fran STSA to Leon Oberdick, DER Regional Water 

Quality Manager. 

'rhe February 14th letter, referenced in STSA~ s nodification request, 

soug..l-}t EnviroiliiEiltal Protection Agency (EPA) g.pproval of DER' s request on 

behalfof the City-of York for rel0ca:bion of one of York's nvo outfalls to a 

point approximately sixteen hundred (1600) feet upstream of STSA' s only existing 

outfall on Codou::JS Creek~ DER's request was based upon new nodeling studies ron-

ducted by fl. consultant hired by York which indicated that a section of Codorus 

Creek could accCXIlillOdate increased effluent limits .. In ·DP..R' s words, its request 

to EPA was based upon t."Ie fact that: 

... [t]he additional modeling effort presented another scenario 
(which York city had not ronsidered) and for which we felt ! 
obliged to investigate in tenus of effluent limits. 'Ibis sce!nario 
entailed the discharge of [putfiall no.] 002 (8 MGD) at the present 
location and the discharge of [outfall no.] 001 (18 M;D) at a 
da.vnstream location where the characteristics of the stream are 
nore rondusive [sic]. for wastewater assimilation.-:-=:--- --

Letter dated February 14, 1984, from G. Roger Musselman, DER' s Chief Planning 

Section, to 'Ihorras H=Irry, Technical Assistance and Special Programs, EPA 

(emphasis added). 

- 494-



In addition, DER listed the effluent limits associated with the present 

location of York 1 s two outfalls and STSA 1 s outfall, as well as the effluent 

limits associated with the proposed relocation of York's outfall no. 001. Because 

IER argue.s that its denial of STSA' s NPDES pennit nodification request was 

merely a deferral pending EPA action, a point we will discuss IIDre thoroughly 

anon, and recause DER also denies that it determined that an increased assimilative 

capacity exists at a section of Codorus Creek, it is necessary to reproduce the 

various effluent limits set forth in DER' s p:ro:p:>sal to EPA. HCMever, we will not 

reproduce DER' s tables in their entirety, but we will focus only upon those pararreters 

which were effected by DER' s calculations, narrely, average daily flCM (in MGD), 

and the effluent limits for armenia nitrogen and 5-day BOD. 'Ihe ef.:l;l~t limits 

are as foll<:Ms: 

CURRENI' EFFLUENI' LIMITS 

M::mthly Weekly Instantaneous 
Average Average Maximum 

York outfalls IDS. 001 & 002 
(26 MGD) 

5-day BOD 
(5/1 to 10/31) 10 15 20 
(11/1 to 4/30) 15 22.5 30 --

Arrmonia Nitrogen 
( 6/1 to 10/31) 1. 75 1. 75 3.5 
(11/1 to 5/31) 5.25 5.25 10.5 

Springettsbury outfall no. 001 
(12.3 MGD) 

5-day BOD 
(5/1 to 10/31) 15 22.5 30 
(11/1 to 4/30) 20 30 40 

Ammonia Nitrogen 
(6/1 to 10/31) 1. 75 1.75 3.5 
(11/1 to 5/31) 5.25 5.25 10.5 
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PIDPOSED EFFLUENT LIMITS 

M:mthly ~"leekly Instantaneous 
Average Average Maximum 

York outfall no. 002 
(8 r-:IGD) (present location) 

5-day BOD 
(5/1 to 10/31) 20 30 40 
( 11/1 to 4/30) 25 37.5 50 

Arrm:mia Nitrogen 
(5/1 to 10/31) 2 3 4 
( 11/1 to 4/30) 6 9 12 

York outfall no. 001 
(18 M3D) (proposed relocation) 

5-day BOD 
(5/1 to 10/31) 15 22.5 30 
(11/1 to 4/30) 20 30 40 

Armonia Nitrogen 
( 5/1 to 10/31) 6 9 12 
(11/1 to 4/30) Monitor 

Springettsbury outfall no. 001 
(12. 3 .tvm) 

5-day BOD 
(5/1 to 10/31) 15 22.5 30 
( 11/1 t:<il· 4/30) 20 30 40 

Arnroc>nia Nitrogen 
(5/1 to 10/31) 6 9 12 
( 11/1 to 4/30) M:Jnitor 

Even a curso:r:y review of the preceding tables (and of DER' s letter to EPA) 

indicates that, contra:r:y to DER' s assertion, DER has in fact detennined that 

an increased assimilative capacity exists at a section of Codorus Creek located 

approximately sixteen hundred ( 1600) feet upstream of STSA' s outfall. A review 

of tre current and proJ.X)sed effluent limits indicates that the pennissable armonia 

nitrogen concentration for STSA's outfall increases from a nonthly average 

of 1.75, a weekly average of 1.75, and an instantaneous maximum of 3.5, to a 

nonthly average of 6, a weekly average of 9, and an instantaneous maximum of 12 

for the period from 1-By 1st to October 31st. M:::n::eover, the pro!_X)sed relocation of 
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York's outfall no. 001 would entail an increase in the effluent limits for 

arrnonia nitrogen to a rronthly average of 6, a weekly average of 9, and an 1.n-

stantaneous m3ximum of 12 for the period from May 1st to October 31st. In addition, 

for b1e period from Noverrber 1st to April 30th, both York and STSA would only be 

required to rronitor amrronia nitrogen discharges. Finally, the proposed relocation 

of York's outfall no. 001, while IJICri_ntaining at current levels the effluent 

limits for 5-day BOD from STSA' s sewage treat:nent plant, would nonetheless increase 

York's effluent limits for 5-day BOD discharged at the proposed relocation point 

during the period from May 1st to October 31st from a rronthly average of 10, a 

weekly average of 15, and an instantaneous maximum of 20 to a rronthly a~rage 

of 15, a weekly average of 22.5, and an instantaneous :rrax:imum of 30. 

Ibwever, despite these obvious conclusions, DER argues that the recalcu-

lation of assimilative capacity referred to by STSA in its NPDES pennit m:xlifi-

cation request is only the assimilative capacity that may exist if EPA approves 

the pro:posed relocation of York's out!fiall no. 001 and if and when York's outfall 

no. 001 is in fact relocated. DER said as much in its appealed-from denial letter 

of July 16, 1984, wherein it stated: 

•.. [DER] is not in a position at this time to grant the pennit 
rrodification as described in your letter. The proposed effluent 
limits for the C:t.ty of York sewage plant upgrade has not been 
approved by EPA. Until such tirre as the efflHEmtl.li.mits are 
approved and York finalizes their [sic] plan for an extended 
outfall line, we cannot entertain your request. 

In addition, the change in the arrnonia nitrogen oonce.r1tration 
for Springettsbury are also dependent on the EPA approval and 
the final location for York's discharge. The relaxation of 
effluent limits is possible because of the increased assimilative 
capacity in CJdorus Creek in the area of Springettsbury [' s] 
discharge as opposed to the Creek's condition around the York 
sewage plant. 

DER letter dated July 16, 1984, from leon Oberdick, Iegional Water Quality 

Manager, to :Ebbert J. Sugannan, Esquire, Special Solicitor (and oot:msel herein) 

for S'ISA. 
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Havever, STSA correctly notes that DER has in fact determined that an 

increased assimilative capacity exists in a section of Codorus Creek; after all, 

DER's proposal to relocate York's outfall no. 001 is based solely upon this deter

mination, which is refl9Cted in the higher 5-day OOD and annonia nitrogen effluent 

limits surrrnarized in the preceding tables. In addition, as STSA also notes, 

DER has detennined that York should get the first opportunity to utilize this 

increased assimilative capacity by DER' s deferral (i.e. denial) of S'ISA' s NPDES 

:pe.nnit rrodification request until such tirre as EPA approves the proposed relo

cation of York's outfall no. 001. In a time and area on increased residential 

and co:rmercial developrrent, and because of the finite design capacities of both 

York's and STSA's sewage treat.rrent plants, STSA is justifiably concerned that 

it will be foreclosed from attenpting to utilize the increased effluent limits 

and average daily flow should STSA be forced to wait until EPA acts upon York's 

relocation request, which could conceivably result in York's receipt of the 

entire benefit of the increased assimilative capacity DER has determined exists 

in a section of C:>cbrus Creek. 

'Ihe.refore, STSA argues that, h::>wever labeled by DER, its "deferral" of 

STSA's Nl?DES :pennit nodification request is indeed a denial which constitutes 

an ap:pealable final action. We agree that STSA is entitled to a DER detennination 

and allocation of the increased assimilative capacity based upon the follOW.ing 

legal principles. 

DER' s denial of STSA' s Nl?DES penni t rrodification request is an ap:pealable 

final action which affects STSA' s legal rights or obligations and upon which the 

Board can e~rcise its jurisdiction. 2 Pa.c.s.A. §101; 71 P.S. §510-2l(a); 25 

Pa. Code §21.2 (a) (definition of "action"). 
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First, the Board's jurisdictional grant permitting review of DER decisions 

is set forth in Section 510-2l(a) of the Administrative Code, which provides, 

in pertinent part: 

(a) '!he Envirorurental Hearing Board shall have the power and its 
duties shall be to hold hearings and issl.E adjudications under 
the provisions of the act of June 4, 1945 (P.L. 1388), known as 
the Administrative Agency Law, on any order, penni t, license or 
decision of the J:):pa.rtrrent of Environnental Resources. 

71 P.S. §510-2l(a) (footnote o~tted). 

While the word "decision" is not defined in either the Adrninistrati ve Code, 

the Administrative Agency Law or the Board's Rules and Regulations, Section 510-2l(c) 

of the Administrative Code provides that: 

(c)Anything in any law to the contrary ootwithstanding, any 
action of the J:):partrrent of Environnental !€sources may be 
ta~en initially without regard to the Administrative Agency 
Law, but no such action of the depart.nent adversely affecting 
any person shall be final as to such person until such person 
has had the opportunity to appeal such action to the Enviroruren
tal Hearing Board; provided, towever, that any such action shall 
be final as to any person who has not perfected his appeal in 
the manner hereinafter specified. 

71 P.S. §510-2l(c). 

An "action" by DER, from which an appeal shall corrmence with the filing 

of a written notice of appeal with the Board, 25 Pa. Code §21 • .91, is defined in 

the Board's Rules and :Eegulations in :the follo.ving marmer: 

(a) 'Ihe :ful:llo.ving words and tenns, when used in this chapter, 
[25 Pa. Code §21.1 et seq. n shall have the following rreanings I 
unless the context clearly indicates othe:rwise: 

Action- Any order, decree, decision, dete~ation or ruling 
by the Departrrent [of Environrrental Resources] affecting personal 
or property rights, privileges, immunities, duties, liabilities, 
or obligations of any person, including, but not limited to, 
denials, nodifications, suspensions and revocations of p~ts, 
licenses and registrations; orders to cease the operation of an 
establishrrent or facility; orders to correct conditions endangering 
waters of the Corrnonwealth; orders to construct sewers or treatrrent 
facilities; orders to abate air pollution; and appeals from and 
complaints for the assessrrent of civil penalties. 

25 Pa. Code §21.2(a). 
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Similarly, the Administrative Agency I..i:M (AAL) provides that an "adjudication" 

is defined as : 

"Adjudication" Any final order, decree, decision, or detennin
ation affecting personal or property rights, privileges, .i.nnn.m
ities, duties, liabilities or obligations of any or all of the 
parties to the proceeding in which the adjudication is :rtiCI.de .... 

2 Pa.C.S.A. §101. 

'Ihe requirerrents of appealability that can be gleaned from a readi.rig of 

the above-cited statutory and code provisions can be surrrnarized as follows: 

for· a DER decision to be appealable per se, 1 it must constitute a final agency 

action affecting personal or property rights, pri;xzB;eges.;. ir.mninuties, .dutties, 

liabilities, or obligations of the complaining party. 2 Pa.C.S.A. §101; 25 Pa. 

Code §21.2(a); Guthrie v. Borough of Wilkinsburg, Pa. __ , __ , 47:8·~.2d 1. 

1279,1281 (1984); Allegheny Ludlum Steel Corp. v. Pennsylvania Public Utility 

Commission, 501 Pa. 71,_, 459 A.2d 1218,1220-21 (1983); Gateway Coal Corrpany 

1 
A DER action is appealable per se if it can be classified as an adjudication 

under the MJ!.. .. Havever, because the 130ard 1 s jurisdiction :rtiCI.Y also be exercised 
over DER decisions, a term left undefined in the ML and .Adnri.il.istrati ve COde, 
separate yet similar criteria govern the appealability of DER decisions. These 
criteria are as follows: 

1) the decision-making power and the manner in which it 
functions indicates judicial characteristics; 
2) public policy requires· that the decision in question 
be deerred appealable; and, 
3) the agency 1 s action substantially affects property 
rights. . 

Bethlehem Steel Co.t:p. v. DER, 37 Pa.Crrwlth. 479,489, 390 A!2d 1383,1388 (1978) 
(citing M3.n O'ltJar Facing Association v. State Horse Racing Corrrnission, 433 Pa. 
:432, 250 A.2d 179 (1969)). 

'Ihe Board's disposition of the issue of the "per se appealability" of DER' s 
action nakes it urmecessa:ry for us to consider its appealability under the above
cited cases. Havever, even if we were so inclined to engage in such a discussion, 
which would nost certainly constitute dictum, we could not in good faith, upon 
the state of the parties 1 IIEIIDrandums of law now before us, detennine whether 
any of appellant STSA1 s property rights are substantially affected by DER1 s 
action. 
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v. DER, 41 Pa.Orwlth. 442,446-47, 399 A.2d 802,804-5 (19791; Kerr v. Corrrnortwealth. 

of Pennsylvania, Department of State, 35 Pa.Orwlth. 330,333-34, 385 A.2d 1038,1039-40 

(1978); DER v. New Enterprise Stoffi and Lime Co., 25 Pa.Orwlth. 389,392-94, 359 A.2d 

845,847 (1976); Sunbeam Coal Corp. v. DER, 8 Pa.Cmwlth. 622,625-26, 304 A.2d 169, 

171 (1973); Sta.ndard Lime and Refractories Co. v. DER, 2 Pa.Orwlth. 434,438-39, 

279 A.2d 383,385-86 (1971). 

The issue of whether or not aey particular DER decision constituted an appealable 

final action has been increasingly litigated before the Board over the years. Board 

opinions which have found no appealable final action on DER' s part include the following: 

Snydei:l. To.vnship Residents for Adeg:uate Water Supplies v. DER, EHB IX>cket tb .• 84-

355-G {0&0, Janua:ry 8, 1985) (DER' s denial of request for public hearing in connec

tion with a mining permit application); Michael G. Sabia and the Warehouse 81 Limi

ted Partnership v. DER, EHB Docket No. 83-275-M (0&0, Novarber 1, 1984) (DER's issu

ance of a letter e::xpressing concern over appellants' proposal to inject air stripped 

groundwater back into the water table and suggesting that appellants should submit a 

nore detailed proposal) ; Snyder To.vnship Residents for Adequate Water Supplies v. DER, 

EHB Docket No. 84-316-G (0&0, October 30, 1984) (DER's issuance of a letter qu:>ting 

staff opinion and stating that a mine drainage permit application was still pending 

and under review); Reitz Coal Company v. DER, EHB Docket No. 84-195-G (0&0, Septem

ber 19, 1984) (DER' s issuance of a letter info:r:ming appellant that DER had issmd a 

rotioe of violation to amther cc:mpany and informing appellant that, since appellant's 

corporate officials were also corporate officials of the other corporation that had 

received DER's violation rotioe, the violations would result in DER's refusal to 

issue any permi.ts to appellant nntil the other corporation's violations were correc

ted to the satisfaction of DER); Fred Erickson v. DER, EHB Docket No. 84-079-G (0&0, 

Jtme 20, 1984) (DER's issuance of a notice of violation requiring remadial action by 

appellant and stating that failure to c::x:>rrq;>ly could lead to the institution of legal 

action against appellant by DER); Donnelly Printing Company v. DER, EHB IX>cket No. 
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83-048-M (0&0, July 12, 1983} (DER's issuance of notice of violation); Consolidation 

Coal CompanY v. DER and J & D Mining, Inc., EHB IX>cket No. 82-265-H (0&0 1 March 9, 1983) 

(DER' s refusal to add ronditions to previously issued pennit}; Heward w~ Minnich v. DER. 

and Northern York County Regional Joint Sewage Authority, EHB Ibcket No. 82-047-H, 1982 

EHB 397,398 (DER' s publication in the Permsylvania Bulletin of an inventory of state 

municipal discharge sewage cx::>nstruction needs) ; Perry Brothers Coal Corrpany v. DER, EHB 

Ibcket No. 82-122-H, 1982 EHB 501,502 (DER' s issuance of notice of violations which 

info:r:ned appellant of the possibility of legal sanctions should appellant fail to sub-

mit a rorrective plan within a stated tine period and which also stated that no rew 

pennits would be issued to appellant until all violations were cx::>rrected); Pen:y Brothers 

Coal Corttpan.y v~ DER, EHB Ibcket No. 81-137-H, 1981 EHB 583,584 (DER's issuance of a 

mtice of violation which proposed that appellant make a penalty payment or create an 

escJ:'OW' fund to avoid the filing by DER of a civil penalty assessment) ; Thomas E. Siegel 

v. DER, EHB Ibcket N:>. 79-152-B, 1980 EHB 364,366 (DER1 s denial of mine drainage pennit 

m:xlification request); Annville Tc:Mnship Sewer Authority v. DER, EHB Ibcket No. 80-064-W, 

1980 EHB 425,426-27 (DER1 s denial of water quality managenent pennit rrodification request}; 

Tc:Mnship of Salisbury v. DER,_ EBB Ibcket No. 80-115-W, 1980 EHB 444,445 (DER1 s issuance 

of a letter requiring appellant to submit additional information in cx::>nnection with its 

pending planning nodule submission and detennining that appellant 1 s submission cx:>nsti-

tuted a plan revision rather that a plan supplement}; Andre Greenhouses, Inc. v. DER, 

EHB Docket No. 78-177-W, 1979 EHB 311,312-14 (DER1 s issuance of a letter responding 

to an inquiry cx::>ncerning the applicability of Enviromental Quality Board regulations 

and stating that the regulations would be applied evenly without exception); Upper 

.Moreland 'I'cMnship, et al. v. DER, et al., EHB Ibcket Nos. 77-198,199,200;_D, 78-050,051-

D, 1978 EHB 104,107-13 (DER's publication of a study which concluded that regional 

spray irrigation was the rrost cost effective nethod of sewage treatment for the region 

that enc:x:>rrpassed appellants 1 municipalities; DER 1 s listing of the Central Pennypack 

area in the 19 78 project pr:~ori ty list) ; 
/ ~-

Scott Paper Conq;?any v. DER, EHB Ibcket No. 
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78-107-D, 1978 EHB 237,243 (Environrrental Quality Board's promulgation of regula

tions); Bethlehem Steel Co:rporation v. DER, EHB Docket Nos. 75-017,134-W, 1977 EHB 

23,28-29; reversed 37 Pa.Orwlth. 479, 390 A.2d 1383 (1978) (DER's denial of a request 

for an extension or withdJ::awl of a DER variance order; DER' s issuance of a letter 

setting forth a clarification of an Envirorurental Quality Board regulation); George 

Eremic v. DER and Clambers Develo:pnent Company, Inc., EHB Docket No. 75-283-C, 1976 

EHB 249,256; adjudication upon reconsideration, 1976 EHB 324,328-29 (DER's refusal 

to revoke a previously issued solid waste disposal pelltl.it and DER' s refusal to bring 

an enforcerrent action); Hooversville Water Company v. DER, EHB Docket No. 75-067-D, 

1975 EHB 145,146-48 (DER's issuance of a notice of violation requiring appellant 

to subrni t a corrpliance proposal by a DER-specified date) ; and, Anthony Toma and Alice 

'Ibma v. DER, EHB Docket N:>. 73-406-C, 1974 EHB 288,291 (DER's issuance of a letter 

to township setting forth conditions that should accorrpany the grant of a solid waste 

disposal penni t) • 

Havever, Board opinions which have found an appealable final action on DER's 

part include the follCMing: Janes E. Martin t/d/b/a Janes E. Martin Coal Company v. 

DER, EHB Docket No. 83-120-G (0&0, August 20, 1984) (DER's refusal to grant appellant's 

reqtESt for rrodification of his mining pennit for purpose of allowing terrace back

filling rather than the originally pennitted approximate original contour backfilling); 

Allegheny Connty Sanitary Authority v. DER, EHB Docket N:>. 82-269-G (0&0, July 22, 

1984) (DER's exclusion of appellant's proposed sludge disposal project fran the 1983 

project priority list); Del-a-ware Unlimited, et al. v. DER, EHB Docket No. 82-177-H 

(0&0, Janua.cy 19, 1983) (DER' s decision to pelltl.it the diversion of water from the 

Delaware River to the North Branch of J:ileshaminy Creek and stating that no National 

Pollution Discharge Elimination System pelltl.i t would be required for such diversion) ; 

Hatfield 'I'c:Mnship Municipal,Authority v. DER, EHB Docket N:>. 82-081-M, 1982 EHB 331, 

332 (DER' s issuance of a letter to mnnicipal sewer authority limiting rew connec- . 

tions to its sewage plant) ; ~1eri t ~1etals Products Co:rporation v. DER, EHB Docket 

N:>. 81-024-M, 1982 EHB 508,509 (DER's issuance of a letter denying a carpliance 
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tirretable sutmitted by appella.nt and ordering appellant to fonnulate amther 

rompliance planl; carrbria coal eomparty v~ DERr EHB Docket tb. 82-109--H, 1982 

EHB 517,518 (DER's issuance of a letter ordering appellant to submit an accep

table agreercent or doC\.'l!rent the availability of a replacerrent water supply of 

~1 or better quality and quantity}; Borough of IX:Mnirtgta..m v. DER, EHB Docket 

No. 80-0 75-H, 19 80 EHB 410, 411-13 (DER' s issuance of a letter ordering appellant 

oot to accept for treatment leachate from a landfill operator with which appellant 

had contracted, pending rompletion of a DER evaluation); K & J Coal Corrpany, Inc. 

and AqUitane Penn, Inc. v. DER, EHB Docket No. 80-097-M, 1980 EHB 418,420-21 

{DER' s verbally conveyed opinion that appellants' mine drainage pennit had bec:x:ma 

null and void due to non-production at the penni tted mine) ; Snyder, et al. v. DER, 

EHB Docket Nos. 79-201-B, 80-001,041-B, 1980 EHB 437,439-40 (DER's bond forfeiture 

appealable by principal's surety}; Newlin 'I'c:Mnship v. DER and Strasburg Associates, 

EHB Docket No. 78-127.-D, 1979 EHB 33,54-58 (DER' s approval of envirornentall signif

icant revisions to previously approved landfill construction plans); Borough of 

Mercer and Mercer Borough Sewage Treatment Authority v. DER and County of Mercer, 

EHB Docket No. 79-070-S, 1979 EHB 340,342-44 (DER's issuance of a letter stating 

that appellants were rot prohibited from pennitting the oonstruction of an addition 

to their sewage collection system) ; Upper Moreland Township, et al. v. DER, et al., 

EHB Docket Nos. 77-198,199,200-D, 78-050,051-D, 1978 EHB 104,107-13 (DER's return 

of outdated penni t and federal funding grant applications) ; Abington Tavnship v. 

DER, EHB Docket tb. 78-012-D, 1978 EHB 323,325-26 (DER's refusal to certify appel

lant's sewage oollection system as a "treatment wo:rks segrrent" for purpose of avail

ability of federal funding); Porter, et al. v. DER, et al., EHB Docket No. 74-205-W, 

1975 EHB 230,232-34 (DER's grant of per.mission to municipal authority for oper

ation of a landfill) ; latrobe !-1un.icipal Authority, et al. v. DER, EHB DoC"ket No. 

75-111-C, 1975 EHB 422,426-29 (DER's assignment of priority points to a municipal

ity's proposed sewage treatment facility upgrading under the Federal ~'Vater Pollution 
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Control Act is appealable if appellant presents a "creditable showing" of the 

invalidity of the state's irrplementing regulations under state or federal law 

or the misapplication of the state agency's own rules); Consolidation Coal can-

pany, et al. v. DER, EHB Docket No. 72-297-D, 1975 EHB 446,447 (DER's consolida-

tion of appellants' mine drainage penni ts into one penni t) ; and, Monongahelia 

and Ohio Dredging Company v. DER, EHB Docket No. 72-388-B, 1974 EHB 489,490 

(DER' s issuance of an order requiring appellant to cease certain activities and 

ordering compliance with the law) • 

Of the above-cited Board opinions, the one nost clearly and directly appli-

cable to the issues presented herein is the Board's recent opinion in Janes E. 

Martin, supra (hereinafter Martin} • Because Martin evidences a significant shift 

in the Board's treatment of both Coimonwealth Court and Board precedents concerning 

the issue of the appealability of DER actions, a discussion of the Martin opinion 

and its antecedents is warrante<'l.. 

In Martin, the Board granted DER' s notion to dismiss appellant • s appeal fran 

DER' s denial of his mining penni t nodification request for terrace backfilling 

instead of the originally permitted and required nore burdenscme backfilling to 

approximate original contour (AOC). However, the Board's grant of DER's notion 

to dismiss was based upon appellant's failure to appeal in a timely fashion DER's 

imposition of the FDC requirement, because appellant's nodification request occurred 

many years after DER's issuance of appellant's mining permit; the Board held that 

the public's interest in the finality of administrative agency actions required 

that, absent a showing of "truly exceptional circumstances," collateral attacks 

upon the validity of unappealed-fran and hence final DER actions could oot be 

I!B.intained. 

More importantly for our purposes, however, in addressing the issue of the 

appealability per se (see footoote one, supra) of DER' s denial of a permi:.t nod-

ification request, the Board questioned the wisdom of its decision in Annville, 

supra (and, by irrplication, the Cormo~alth Cburt precedents upon which Armville 
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:relied) , which, in construing the definition of "adjudication" as set forth in 

Section 101 of the A:PL, supra, held that DER' s refusal to change a previously 

issued permit's wastewater treatment requirements was not appealable because DER'S 

refusal to change the status quo did not alter the rights or obligatioP..s of the 

appellant permittee. Martin, supra, slip opinion at 4 (citing Gateway Coal Com-

panY v. DER, supra; DER v. New Enterprise Stone and Line, supra; and, Annville, 

supra} • Accordingly, the Board in Martin conceded that its Annville decision 

was directly applicable to the facts presented in Martin, wherein the appealed-

from DER action was also a refusal to grant a permit modification request. 

However, in stating Hrs dissatisfaction with the An.'1ville holding, the Board 

in .Hartin opined that DER' s refusal to change the status quo can affect personal 

or property rights or obligations. Martin, supra, slip opinion at 7 (citing 25 

Pa. Code §21.2(a) (definition of "action"). Fbr example, the Board mted that 

appellant Martin's "propercy rights and obligations under allCMance of terrace 

backfill would be substantially different fran his present property rights and 

obligations binding him to JlDC. backfilling." Martin, supra, slip opinion at 7. 

'Ihus, the Board held that DER's denial of Martin's mining permit rrodification 

request was an action affecting rights and obligations under the definition of 

"action" as set forth in both 2 Pa.C.S.A. §101 and 25 Pa. Code §21.2 (a), and it was ·;o. 

therefore . appealable. Martin, supra, slip opinion at 9 • 

Similarly, DER's denial of appellant S'ISA's NPDES permit rnodification re-

quest (and its pending NPDES permit application rnodification request) was an action 

affecting STSA's obligations. 2 Pa.C.S.A. §101; 25 Pa. Code §21.2(a}. While we 

have already declined to determine whether or not S'ISA' s property rights were 

(and are) affected by DER' s denial, (see footmte one, :supral, we nonetheless 

hold that, at the ve:ry least, STSA' s obligations were (and are} affected by DER' s 

denial of STSA's requests. Id. '1'1->.a.t is, as the duly constituted sewer authoricy 

for Springettsbu:ry Township, STSA has the obligation to provide sewage services 

for areas within its jurisdiction. Sewage Facilities Act, 35 P.S. §750 .5 (a); 25 
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Pa. Code §§93.1 et ~., 94.1 et ~., 95.1 et ~· One as};ect of STSA's abli-

gation surely requires STSA to utilize, or attempt to utilize, the maximum design 

capacity of its sewage treai::nEnt plant and any increased assiroilati ve capacity 

and relaxed effltEnt limits of its sewage treai::nEnt plant's receiving stream, for 

the purpJse of adequately serving the sewage needs of its constituents. 'Iherefore, 

since by its denial of STSA' s requests DER has hindered STSA' s att.en:pts to faith-

fully undertake its obligations at the present time, such action onDER's part is 

appealable. 2 Pa.C.S.A §101; 25 Pa. Code §21.2(a); Jarres E. Martin, supra. Accord-

ingly, DER' s rrotion to dismiss is denied. 

ORDER 

AND N::fil, this 3rd day of June, 19 85, DER' s rrotion to dismiss the 

apfeal of appellant Springettsbury TcMnship Sewer Authority from DER's denial 

of appellant's National Pollution Discharge Elimination System interim pe:rmi.t 

and pending pennanent pennit application rrodification requests, docketed at 

EHB r::ocket N:>. 84-287-M, is hereby denied. 

Dated: June 3, 1985. 

cc: Bureau of Litigation 
Fbr DER: 
John c. Dernbach, Esq. 
Assistant Cmmsel 
Harrisburg, Pa. 

~?· 
Merrber 

Fbr Springettsbury TcMnship Sewer Authority: 
Joanne R. Denworth, Esq. 
lbbert J. Sugar:man, Esq. 
Phila., Pa. 
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CO,\.JMONWEALTH OF PENNSYLVANIA 

ENVIRON~1ENTAL HEARING BOARD 

221 NORTH SECOND STREET 
THIRD FLOOR 

HARRISBURG, PENNSYLVANIA 17101 
(717) 787-3483 

Docket No. 84-400-G 
Issued: June 3, 1985 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

,.!It 

OPINION AND ORDER 

SYNOPSIS 

Sanctions are imposed against Appellant preventing the presentation 

of his case in chief. Appellant has failed to lfile a pre-hearing merrorandurn 

despite repeated warnings by the Board that such failure would result in the 

imposition of sanctions. 25 Pa.Cod? §21.124. · 

OPINION 

'Ihis appeal of a DER compliance order was filed with the Board on 

December 3, 1984. Pursuant to its usual practice, the Board issued Pre-hearing 

Order No. 1 shortly thereafter, requiring that Appellant file a pre-hearing 

IreiTDrandurn by February 19, 1985. The merrorandurn was to set forth the factual 

and legal bases for the appeal. When no such merrorandurn had ~en filed by 

March 4, 1985, the Board sent a default notice to Appellant, via certified mail, 

notifying him that failure to file the merrorandurn by March 18, 1985 could result 

in the imposition of sanctions. Although it is not the Board's usual practice, 
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a sea::md default notice was sent on April 2, 1985 permitting Appellant to file 

the rrerrorandum within ten days of that date. The returned receipts from both 

notices show that Appellant received the same. 

On April 15, 1985--after the expiration of this ten-day period--the 

Board received a letter from Appellant indicating that he believed that his 

engineer had filed the rnerrorandum on his behalf. In light of the fact that 

Appellant was riot represented by counsel, the Board withheld the .imp:>si tion of 

sanctions but sent a letter--again via certified mail--to Appellant directing 

him to file his pre-hearing rrerrorandum by May 9, 1985. The letter explicitly 

warned that "failure to file the merrorandum by May 9, 1985 will result in the 

inposition of sanctions against you." The returned receipt shows that Appellant 

received this letter. Nevertheless, no pre-hearing rnerrorandum has been filed nor 

has there been a request of an extension of time within which to file the same. 

Appellant did respond to the Board's letter but did not explain his failure to 

rornply with the Board's order. 

The Board has unsuccessfully attempted to rontact Appellant by phone on 

several occasions and has twice requested by letter that Appellant contact the 

office of the hearing examiner handling this appeal so that this matter could be 

discussed. No such call has been received. 

DER bears the burden of proof in this appeal pursuant to 25 Pa. Code 

§2l.l01 (b) ( 3) . 'Iherefore, in light of the foregoing histo:ry, the following sanctions 

are imposed, pursuant to 25 Pa.Code §21.124. At the hearing on the merits of this 

appeal, if and when held, Appellant will be precluded from presenting his case in 

chief. Appellant will be allowed only to offer evidence in rebuttal, to cross

examine DER witnesses, and to file a post-hearing brief. See Anrond Wazelle v. DER, 

EHB Docket No. 83-063-G (Opinion and Order dated September 13, 1983). 
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ORDER 

WHEREFORE, sanctions as set forth in the foregoing Opinion are 

.imp::>sed ~n Appellant. 

ENVIIDNMENTAL HEARING OOARD 
1•.' 

~TED: June 3, 1985 

cc: Bureau of Litigation 
Joseph K. Reinhart, Esquire 
Marlin L. Snyder (Certified Mail No. 392562052) 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
121NORTHSECONDSTREET 

THIRD FLOOR 
HARRISBURG, PENNSYLVANIA 17101 

(717) 787-3483 

CLAIR D. AND VICKI HARDY, et al. 

Appellants 

v. 

COMMONWEALTH OF PENNSYLV ANJA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

Appellee 

OPINION AND ORDER 

Synopsis 

Docket No. 83-127-M 
rssued: June 4 , 19 85 

.Appellants.b.ave applied for an award of attorney's fees pursuant to 

the Act of Decsnber 13, 1982, P.L. 1127, No. 257, 71 P.S. §§2031- 2035 

("'!he Costs Act"). Appellants' application for attorney's fees is denied. 

This matter originated in an appeal from the failure of the Depart:mant 

of Envi:r:ormantal Fesources (DER) to order a rmmicipality to revise it official 

sewage facilities plan as requested by appellants pursuant to 35 P.S. §750.5(b), 

and 25 Pa. Code §71.17. The Costs Act expressly requires that there be an 

adversary adjudication initiated. by aConmorMealth agency before attorney's 

fees can be awarded against that agency. The Board oonstrues the use of 

the word "initiates," in §2033(a) of the Costs Act, as limiting the appli-

cation of the Costs Act to those cases in which an agency takes, UJ;On its 
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initiative, sare positive action against a party. Thus, the Cbsts Act does 

rot apply to cases, such as this, where a party requests an agency to take 

an action, and the agency refuses to do so. 

OPINION 

'Ihis matter originated in an appeal, filed with this Board by Clair D. 

and Vicky Hardy, et al., on June 23, 1983, from a failure by the Depart:Jrent 

of Environnental Resources (DER) to order carroll Township, York Cmmty to 

revise its official sewage facilities plan as requested by appellants pursuant 

to §5 (b) of the Permsylvania Sewage Facilities Act, 35 P.S. §750 .5 (b), and 

§71.17 of DER' s regulations, 25 Pa. Cbde §71.17. On June 8, 1984, however, 

DER ordered Carroll Township to revise its official sewage facilities plan 

to address various sewage problems in the romship, including those of ap

pellants. Because DER' s order rendered rrost of the issues in appellants' 

appeal before this Board rroot, on August 8, 1984, appellants withdrew their 

appeal. By order dated August 20, 1984, this Board marked the docket in the 

appeal closed and discontinued. 

'Ihen, on Septerrber 10, 1984, appellants filed with this Board an ap

plication for an award of attorney's fees pursuant to the Act of December 13, 

1982, P.L. 1127, No. 257, 71 P.S.§§2031 - 2035 ("The Cbsts Act"). The Board 

held a hearing on appellants' application for attorney's fees on October 18, 

1984, and the Board received the final briefs in this matter by Januru:y 25, 

1985. 

The effective date of the Cbsts Act was July 1, 1983, and this is 

the first occasion that this Board has had to review an application for 

attorney's fees under the Cbsts Act. Section 203l(c) of the Cbsts Act sets 

forth the pw:pose of the Cbsts Act as follCMs: 

- 512. -



(c) It is therefore the intent of the Assembly to: 
(1) Diminish the deterrent effect of seeking review 

of or defending against administrative agency action by providing 
in specified situations an award of attorney's fees, expert witness 
fees and other costs against the Corrm::>nweal th. 

(2) Deter the administrative agencies of this Ccmronwealth 
from initiating substantially unwarranted actions against individuals, 
partnerships, corporations, associations and other nonpublic entities. 

71 P.S. §203l(c). 

Section 2033 (a) of the Costs Act sets forth the follo.ving circumstances under 

which a Cormonweal th agency shall award fees and expenses: 

(a) Except as otherwise provided or prohibited by law, a 
Comronwealth agency that initiates an adversary adjudication shall 
award to a prevailing party, other than the Comronwealth, fees and 
other expenses incurred by that party in connection with that pro
ceeding, unless the adjudicative officer finds that the position of 
the agency, as a party to the proceeding, was substantially justified 
or that special circumstances made an award unjust. 

71 P.S. §2033(a). 

'Ihus, the Costs Act expressly requires that there be an adversary adjudication 

initiated by a Cormonwealth agency before attorney's fees can be awarded against 

that agency. In this case, the action of DER from which this appeal was taken 

was a denial of a private request; made by appellants pursuant to §5 (b) of the 

Sewage Facilities Act, 35 P.S. §750.5 (b), and §71.17 of DRIPs regulations, 25 

Pa. Code §71.17; for DER to order Carroll To.vnship to revise its official 

sewage facilities plan. 'Iherefore, a preliminary issue in this case is 

whether a denial by DER of a private request for an order to revise an official 

sewage facilities plan constitutes an adversary adjudication initiated by DER. 

Appellants argue that any appealable action by DER would meet the requirement 

of the Costs Act for an adversary adjudication initiated by a Cormonwealth 

agency. This Board does not believe, ho.vever, that the Costs Act was intended to 

have such a broad application. 
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Ad'Versru:y adjudication is defined in the Costs Act as, "an adjudication 

as defined in 2 Pa. c.s. §101," 71 P.S. §2032. An adjudication is defined 

in 2 Pa. c.s. §101 as, "Any final order, decree, decision, detennination or 

ruling by an agency affecting :personal or property rights, privileges, im

munities, duties, liablilities or obligations of any or all of the parties 

to the proreeding in which the adjudication was made." Section 1921-A(a)- (c) 

of the Administrative Code, 71 P.S. §510-2l(a)-(c), authorizes this Board 

to hold hearings and issue adjudications on DER actions that constitute ad

judications as defirnd in 2 Pa. c.s. §101. Eremic v. DER, 1976 EHB 249. 

'Ihus, any DER action that is appealable to this Board is also a..'1. "adversru:y 

adjudication," as defined in the Costs Act. It is well established that 

a DER denial of a private request for an order to revise an official sewage 

facilities plan is an appealable action. 25 Pa. Code §71.17(d); Betz. v. 

DER, 1980 EHB 107; Longwell v. DER, 1980 EHB 514. 'Iherefore, if the Costs 

Act applied to all adversru:y adjudications by DER, t.l1e Costs Act would apply 

to a DER denial of a private request for an order to revise an official 

sewage facilities plan. 'Ihe Costs Act, havever, does not apply to all ad

versru:y adjudications by DER, but only to those adversary adjudications ini

tiated by DER. 71 P.S. §2033(a). 

The purpose of the requirercent that the adversary adjudication be 

initiated by the agency is to narrc:M the application of the Costs Act. 'Ihis 

Board oonstrues the use of the word "initiates" ·in 71 P.S. §2033(a) as lim

iting the application of the Costs Act to those cases in whic..'l. an agency 

takes, upon its o;vn initiative, sooe action against a party. 'Ihe Costs 

Act does not apply to cases in which a party requests~ an agency to take ·an action 

and the agency refuses to do so. Therefore, the Costs Act does not apply tD a 

DER denial of a private request for an order to revise an official sewage 

facilities plar1. 
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ORDER 

AND NOW, this __ 4_th ___ day of _ __;J::...un=e::...-____ , 1985, the app1i-

cation for attorney's fees of Clair D. and Vicki Hardy, et al., at EHB 

IX>cket No. 83-127-M, is Clenied. 

cc: Bureau of Litigation 

Eugene E. Dice, Esq. 
Paul S.im:m, Esq./Centra1 

DATED: June 4, 1985 

ENVIRONMENTAL HEARING BOARD 

~0 ., ~ 

~~ 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
221NORTHSECONDSTREET 

TH1RDFLOOR 
HARRISBURG, PENNSYLVANIA 17101 

(717) 787 ·3483 

SANDY CREEK :roREST I INC. 

Appellant 

v. 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 

Appellee 

OPINION AND ORDER 

Synopsis 

Docket No. 84-111-M 
Issued: June 4, 1985 

Aff'd No.l900 C.D.l985 
Pa.Cmwlth Ct. February 4, 1986 

Sandy Creek ;Forest, Inc. appealed from a letter from the Departm:mt 

of Envi.ronnental Resources (DER). DER' s Motion to Dismiss is granted be-

cause the letter was not an appealable action. 

The DER letter was written in response to appellant's request that 

DER determine that no revision to a municipality's official sev;rage facilities 

plan would be necessary before appellant could subdivide land in that munic-

ipality. In the absence of a request for planning approval, DER is under 

ro legal obligation to examine a municipality's official plan and dete:rmine 

whether a proposed subdivision would constitute a revision to that plan. 

'!he DER letter merely recited the regulations pertaining to revisions and 

su:pplenents to official sewage facilities plans, 25 Pa. Code §71.15, and did 

not affect the personal or property rights, privileges, imm.m.ities, duties, 

liabilities, or obligations of the appellant. 
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OPINION 

Sandy Creek Forest, Inc. (Sandy Creek) filed an appeal with this Board 

on March 19, 19 84, fran a letter fran the Depart:JTent of Environrrental Resources 

(DER) , dated February 24, 19 84 • The DER letter was written in response to 

a request by Sandy Creek that DER determine that no revision to the official 

sewage facilities plan of Covington Township, Clearfield County would be 

necessary before Sandy Creek could subdivide land that it owned in the town

ship. DER infonred Sandy Creek that DER could not determine whether Sandy 

Creek's proposed subdivision would require a revision to Covington TcMnship' s 

sewage facilities plan unless Sandy Creek s.ubmi tted infonnation required by 

25 Pa. Code §71.15 of DER's sev1age facilities regulations. On May 16, 1984, 

DER filed a Motion to Dismiss Sandy Creek's appeal on the grounds that the 

DER letter from which Sandy Creek appealed was rot an appealable action of DER. 

As a prerequisite to subdividing property, 25 Pa. Code §71.15 requires 

planning approval from DER to determine whether a proposed subdivision is 

in conformity with the official sewage facilities plan of the municipality 

within which the proposed subdivision is to be located. If the official 

plan of the municipality does not adequately provide for the sewage disposal 

reeds of the proposed subdivision, then the official plan must be revised 

to accanodate the proposed subdivision~ 25· Pa. Code §71.15(bl. If, however, 

the official plan cbes adequately provide for the sewage disposal needs o:J; 

the proposed subdivision, the regulations do not require a revison to the 

official plan, but, rather, only require a supplerrent to the plan. 25 Pa. 

Code §71.15 (c) . 

In this. case, the record oontains no evidence that Sandy Creek at

tempted to obtain the required planning::~_9-pproval for its proposed subdivision. 

Instead, Sandy Creek rrerely requested DER to declare that no revision to 

Covington Township's official plan would be necessary to acoorrodate Sandy 
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Creek's proposed subdivision. DER responded to this request by setting forth 

the requirerrents of the regulations oonreming the mfonnation that-muSt :be 

submitted to DER with requests for planning approvals for nev1 subdivisions. 

In the absenre of a request for planning approval, DER is mder no 

legal obligation to examine a mmicipality's official plan and determi:oo 

whether a proposed subdivision would constitute a revision to that plan. 

'Ihe DER letter from which Sandy Creek appealed rrerely recited the regulations 

pertaining to revisions and supplerrents to official sewage facilities plans. 

DER did not deny a revision or a supplerrent to Covington Township's official 

sewage facilities plan, but, rather, DER inforrred Sandy Creek of the prore

dures required to obtain planning approval for a proposed subdivision. 'Ihus, 

the DER letter from which Sandy Creek appealed is not a final action of DER, 

and does not affect the personal or property rights, privileges, irrmuni ties, 

duties, liabilities, or obligations of the appellant. As such, the DER 

letter does not oonstitute an action that .is appealable to this Board. 

2 Pa.c.s. §101; 25 Pa. Code §21.2(a); Standard Lime and Refractories ~ 

pany v. DER, 2 Pa. Orwlth. 424, 279 A.2d 383 (1971); DER v. New Enterprises 

Stone and Lime 0ornpany, Inc., 25 Pa. Cmwlth. 389, 359 A.2d 845 (1976). 

ORDER 

AND, NOt\T, this 4th day of June , 19 85, DER' s 

M::>tion to Dismiss is granted, and the appeal of Sandy Creek Forest, Inc. , 

at EHB IX>ck.et No. 84-111-M is dismissed. 
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cc: Bureau of Litigation 

John A. Mihalik, Esq. 
Lynn Wright, Esq ./Central 

DATED: June 4, 1985 

ENVIRONMENI'AL HEARING BOARD 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
221NORTHSECONDSTREET 

THIRD FLOOR 
HARRISBURG, PENNSYLVANIA 17101 

(717) 787 ·3483 

NEMACDLIN MINES CDRPORATION 1 and 
'lHE BUQ{EYE ffiAL CXMPANY 

Appellants 

v. 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

Appellee 

OPINION AND ORDER 

Synopsis 

Docket No. 76-170-B 
Issued: June 4 1 1985 

This is an appeal from a DER letter notifying appellants that an inves-

tigation had disclosed that their mining operations had caused subsidence 

darrage to private property 1 and directing appellants to deposit a sum of rroney 

in escrcM until the claim is settled. 52 P.S. §1406.6(a). 'Ihe appeal is 

dismissed as having been taken from an mappealable action. 'Ihe DER letter 

was sirrply a violation notice. 

OPINION 

Nernarolin Mines Corporation and the Buckeye Coal Corrpany filed an 

appeal with this Board on Iecerrber 2 7 1 19 76 1 from a letter from the Depart-

rrent of Environrrental Resources (DER) 1 dated Noverrber 24 1 1976 1 informing 

appellants that an investigation had disclosed that appellants' mining op-

eration had caused damage to the residence of John Repasky 1 Jr. 1 and direct-
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ing appellants, pursuant to section 6 (a) of the Bituminous r.1ine Subsidence 

and Land Cbnservation Act of 1966, 52 P.S. §1406.6(a), to deposit $2000.00 

in escrow until this claim is settled. On March ll, 19 77, DER filed a 

Motion to Dismiss this appeal on the basis that the DER letter from which 

a?pellants appealed did not oonsti tute an appealable DER action. 'Ihen, by 

order dated April 22, 1977, the proceedings in this matter were stayed in-

definitely, pending the outc.:one of negotiations between the parties. On 

October 29, 1984, the Board requested the parties to this appeal for a status 

report, and by letter dated November 7, 19 84, appellants infonred the Board 

that DER' s Motion to Dismiss was still pending, and that appellants did not 

wish to withdraw this appeal. 'Ihus, this Board will now rule on DER' s Motion 

to Dismiss. 

'Ihe DER letter that is the subject of this appeal read as follows: 

We have been advised by Mr. S.E. Cbrtis, Chief 
, of our Division of Mine Subsidence Regulation, 

that an investigation has disclosed that damage 
to the residence of John Reposky, Jr. , 118 
Schroyers r...an=, cannichaels, was caused by 
mining operations on the N=rnaoolin Mine, 
Buckeye Cbal Company. 

Section 6 (a) of the Bi turninous Mine Subsidence 
and Land Cbnservation Act of 1966 provides 
that 'When a claim has not been satisfied within 
si:x rronths, the penni t holder shall deposit 
with the Secretru:y of Envirornrental Resources, 
as securi b.f; a sum of money in an arrount eq11<'l 1 
to said dama.ge or the reasonable oost of repair. 
It is, therefore, necessary that you deposit 
in esc:rc:M the anount of $2000 .00 until this 
claim is settled. 

In its Motion to Dismiss, DER argued that this letter was solely a Notice 

of Violation, and purported rei ther to suspend or revoke the appellants' 

penn.i:rt~ 1 nor to require cessation of appellants' mining operation. In sup-

port of this argurrent, DER cited Sunbeam Cbal Cbrporation v. DER, 8 Pa. 

Orwlth. 622, 304 A.2d 169 (1973), 'Which held that absent a suspension or 

revocagpn of a penni t, or the issuance of a cease and desist order, a Notice 
! ~, 1';, 

of Violatl;fi,,does·':·hbt constitute an appealable action. 
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In response to DER' s Motion to Dismiss, appellants argued that the 

DER letter was not a Notice of Violation because the letter did not cite 

section 9 of the Bituminous Mine Subsidence and Land Conservation Act (B\1SICA), 

52 P.S. §1406.9, the provision of the Act pertaining to violation notires, 

and the letter alleged no violation of t.'I-J.e Act. Moreover, appellants argued 

that the letterwas appealable because the letter required appellants to de

posit $2000.00 in escr<:M for a claimfor which they denied liablility, and 

had they rot deposited the $2000. 00 in escrovv, they would have lost their 

permit. 'Ihus, appellants argued, the letter affects their personal property 

rights, privileges, irrrnunities or obligations, and is therefore an appeal-

able action. 2 Pa. C.S. §101; 25 Pa. Code §21.2 (a); Ere."llic v. DER, 1976 EHB 249. 

'lhis Board has had previous occasion to rule upon the appealablili ty 

of a DER letter informing a mire operator that it has been found to have 

caused subsidence damage to private property, and directing the mine operator, 

pursuant to: ·.the BMSI.CA, to either place in escrCM an arrount equivalent to the 

cost of repair of the damage, or derronstrate to DER that the claim has other-

wise been satisfied. In Mathies Coal eorrpany v. DER, EHB Doc1cet No. 84-015-G 

(Opinion and Order, November 30, 198-1), this Board held that a letter, such 

as the ore that is the subject of this appeal was not an appealable DER 

action. 

Although section 6 of the BMSIQ\ would have required that. appellants' permit be 

suspended or revoked if appellants had not deposited the $2,000.00 in escrow, 

the placerrent of this rrorey in escr<:M aces not arrount to an admission of 

liability for the claim of subsidence damage. 52 P.S. §1406.6. In Bathies, 

the Board sta.ted that a DER letter directing the plarerrent of rrorey in esc:rcM 

pu...~uant to section 6 of the BHSI.CA is analogous to the facts of Perry Brothers 

Coal ~any v. DE:R, 1982 EHB 501. In Perry Brothers, DER mtified the ap-

pellant by letter that it was in violation of several permit C'Onditions, and 

that DER would issue no rew permits to Perry Brothers until all viO.lations 
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were corrected. 'Ihis Board, relying on the authority of Sunbeam Coal Corpo

ration v. DER, 8 Pa. Otwlth. 622, 304 A.2d 169 (1973), held in Perry Brothers 

that the DER letter was solely a Notice of Violation, and as such was not 

appealable. 

In Mathies, hcmever, the Board expressed the follcMing concerns regard-

ing t"l.e ronappealabili ty of DER letters directing mine operators to place 

rroney in escrow for subsidence damage claims pursuant to\ section 6 of the 

BMSLCA: 

Where DER can decide on its ONn that a damage 
claim against a permittee is justified, and 
where the statute then mandates suspension 
or revocation of the permit unless the per
mittee(no matter ha.v unjustified the permittee 
thinks the claim is) either repairs the dam
age or places the estimated repair costs in 
escrc:1vV, it borders on an abuse of discretion 
for DER to issue an unappeable rotice of vio
lation instead of-- as so easily could have 
been issued -- an order requiring the penni t
tee to repair or escJXM; such an order would 
have been appealable, and therefore would 
have allcmed the permittee to challenge the 
underlying damage claim before the mandated 
penni t suspension or revocation becarre 
inm:i.nent. 

But, DER inforrred the Board during the Mathies appeal that it was establishing 

policies that will ensure that permittees in Mathies' position, and the 

position of appellants in this case, will receive an appealable order to 

repair or escra.v before pennit suspension or revocation is ordered. Thus, 

the Board held in Mathies, and reaffi:r:ms he:r;e, that a DER letter informing 

a mine operator that it has been found to have caused subsidence damage to 

a private property a.vrer, and directing the mine operator, pursuant to §6 

of the BMSLCA, to either place in escJXM an arrount equivalent to the cost 

of repair of the damage, or derronstrate to DER that the claim has othe:r:wise 

been satisfied, is not an appealable action of DER. 
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ORDER 

mn NOW, this 4th day of June , 19 85, DER' s Hotion to _...::;...;;=----· 
Dismiss is granted, and the appeal of Nemarolin Mines Corporation and the 

Buckeye Coal Company, at EHB Docket N). 76-170-B, is dismissed. 

cc: Bureau of Litigation 

Henry Ingram, Esq. 
Dennis W. Strain, Esq./Western 

DATED: June 4, 1985 

ENVIRONMENTAL HEARING OOARD 

~~~· 
~OYJ;44 
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COJJMONWEALTH OF PENNSYLVANIA 

ENYIRON:\1ENTAL HEARING BOARD 
221 NORTH SECOND STREET 

THIRD FLOOR 
HARRISBURG, PENNSYLVANIA 17101 

(717) 787-3483 

GOLDEN FLAME FUEL CG1PANY 

Docket No. 84-353-G 
:rssued: JJIDe 6 ~ 19_ 85 

. v. 

COJ\.fMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

/ 

OPINION AND ORDER 

SYNOPSIS 

Sanctions were imposed against Appellant for failure to file a pre~ 

-
hearing rrerrorandum as ordered by the Board. 'Pursuant to the authority granted 

,by 25 Pa.Cbde §21.124, Appellant is precluded from presenting its case in chief. 

'<'. 

OPINION 

On October 16, 1984, the Board issued Pre-Hearing Order NO. 1, requiring 

that Appellant file a pre-hearing rrerrorandum on or before January 3, 1985. The 

purp:>se of the rrerrorandum is to outline the factual and legal bases of the appeal. 

l-"lhen no rrerrorandum had been filed by January 21, 1985, the Board sent a notice to 

ll'l'eomsel for Appellant warning that failure to file the rrenorandurn within fifteen 

days might result in the imposition of sanctions. On January 30, 1985 the Board 

received from Appellant a notion for extension of tirre to file said rrenorandum. 

Said notion was granted; Appellant was to file the rnerrorandurn by April 26, 1985. 

When the rnerrorandum still had not been filed by May 15, the Board sent a notice to 

counsel for Appellant via certified TIE.il warning that failure to file the sarre by 
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May 28, 1985 would result in the imposition of sanctions. 'Ib date no such 

rrerrorandum has been filed with the Poard.. This is an 

appeal of a DER compliance order. Consequently, DER at least as an initial 

matter bears the burden of proof. 25 Pa.Code §21.101 (b) (3). Therefore, dis-

missal of the appeal is not an appropriate sanction. See Anrond Wazelle v. DER, 

EHB Docket No. 83-063-G. (Opinion and Order dated September 13, 1983). 

However, the Poard will not tolerate continued disregard of its orders. 

ORDER 

WHEREFORE, in light of the foregoing, it is ordered that at the hearing 

on the rreri ts of this appeal, if and when held, Appellant will be precluded from 

presenting its case in chief. Appellant will be limited to the presentation of 

evidence such as would nonra.lly be offered in rebuttal, rather than in its case 

in chief, cross-exarn.lllation of DER 1 s witnesses, and the filing of a post-hearing 

brief. DER 1 s pre-hearing rrerrorandum is due within fifteen ( 15) days of receipt 

of this Opinion. 

DATED: June 6, 1985 

cc: Bureau of Litigation 
Gregg M. Posen, Esquire 
Joseph K. Reinhart, Esquire 

ENVIroNMENTAL HEARING BOARD 

Member 



WILLIAM FIORE 

. v. 

COMMONWEALTH OF PENNSYLVANIA 

ENYIRON:\1ENTAL HEARING BOARD 

221 NORTH SECOND STREET 
THIRD FLOOR 

HARRISBURG, PENNSYLVANIA 17101 
(717) 787 ·3483 

Docket No. 85-020-G 
Issued: June 7, 1985 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPINION AND ORDER 
SUR MYI'ION FOR SUMMARY JlJIQ1ENT 

SYNOPSIS 

Surnrary judgrrent is granted in favor of the I:Epa.rtrrent of Enviro:rlrrental 

Resources. Previous court decisions have established that Appellant has violated 

the Solid Waste Managerrent Act. 35 P.S. §6018.101 et seq. These established 

' 
violations clearly indicate that Appellant lacks the intention or the ability to 

rorrply with the Act. Therefore, DER was fully justified in denying Appellant 1 s 

application for a hazardous waste pennit pursuant to section 503 (c) of the Act, 

35 P.S. §6018.503(c). 

OPINION 

This is an appeal fram the denial of Appellant 1 s application for a 

penuit to operate a hazardous waste disposal facility. The I:Epartrrent of Environ-

rrental Resources ("DER") denied the permit for several reasons, including its 

finding that Appellant had derronstrated an inability and unwillingness to rorrply 
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with the Pennsylvania Solid Waste Management Act, 35 P.S. §6018.101 et seq. 

("SWMA"). DER has rroved for Sll!liTia.J:Y judgment and filed a supporting brief. 

Appellant has responded to the DER !-btion. 

Pursuant to Pennsylvania Rule of Civil Procedure 1035, stnmary judg-

ITEnt shall be rendered if there is no genuine issue as to any material fact 

and the rroving party is entitled to judgment as a matter of law. The applicable 

law in this appeal is the Solid Waste Managerrent Act, particularly section 503 (c), 

35 P.S. §6018. 503 (c), which provides in relevant part: 

In carrying out the provisions of this act, the 
department may deny . • . any penni t . . . if it 
finds that the applicant ... has failed or con
tinues to fail to comply with any provision of 
this act • . . or if the deparbnent finds that 
the applicant .•. has shown a lack of ability or 
intention to conply with any provision of this 
act . . . as indicated by past or continuing 
violations. 

This Board recently has been presented with a case involving these 

same parties and virtually identical factual and legal issues. In Fiore v. Cormon-

wealth Deparb:nerit of Envirol1T!Eiltal Resources (EHB Ibcket No. 84-292-G, Opinion and 

Order Sur M:)tion for Sl.Ill11E.ry Judgment dated February 13, 1985) we ruled that DER 

was justified in denying Appellant's application for a hazardous waste transporter's 

license under section 503 (c). There VvB held that DER was fully entitled to rely 

upon certain established violations of law in deciding to deny Appellant's penni t 

application. We stated that the established violations "provide an anple basis 

for detennining that Appellant has shown a lack of ability or intention to corrply 

with the requirerrents of the Solid Waste Management Act." (Opinion at p. 8). 

'lhat conclusion is no less applicable here. 

'Ihe DER denial letter from which this appeal was taken cites r inter alia, 
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section 503(c) as the basis up:m which the permit application was denied, 
1 

and 

makes reference to Appellant 1 s failure to oomply with the tenns of a oonsent 

order and agreement (CO&A) signed by Appellant with DER on January 25, 1983. 

In our Opinion of February 13 (discussed supra) we relied up:m a Comronweal th 

Court decision which found that Appellant had violated the tenns of that CO&A, 

holding that the court 1 s finding was res judicata for the purposes of the appeal 

before the Board. Cornrronweal th r:epartment of Enviro:rn:rental Resources v. Wn. Fiore, 

d/b/a Municipal and Industrial Disposal Corrpany, Inc. N::>. 2083 C.D. 1983 (Opinion 

and Order entered October 28, 1983). On the date that we issued the aforesaid 

opinion, the Pennsylvania Suprerre Court entered an order affirming the Cornrronwealth 

Court' s finding that Appellant had violated the terms of the CO&A and therefore v..ra.s 

guilty of criminal oonterrpt. Comrronwealth Iepartment of Enviro:rn:rental Resources v. 

William Fiore, d/b/a Mtm.icipal and Industrial Disp:?sal Company, Inc. , __ Pa. __ 

486 A. 2d 950 (1985). Suffice it to say that Appellant cannot successfully argue 

2 
that he did not violate the tenns of the CO&A, and hence, the SWMA. We hold tb..at 

these violations of the SWMA are res judicata for the purp:?ses of this appeal. 

Bethlehem Steel Corp. v. Corrnonwealth Iepartrrent of Enviro:rn:rental Resources, 37 Pa. 

Omwlth. 479, 390 A.2d 1383 (1978). 

The violations which are established by the Cornrro:nwealtl1 Colli-t a.J.d 

Suprerre Court rulings are of the following paragraphs of the CO&A: 

4. By June 15, 1983, M & I shall rerrove all 
solid waste material that has been and is presently 
stored on the area identified as the temp::>rary 

1. Although the denial letter also relied upon section 503 (d) of the Act, and 
although DER puts fo:rward an extensive argurrent in supp:?rt of denial on this basis, 
~ need not rule upon the propriety of basing the denial upon that section since ~ 
have determined that DER1 s action can be fully supported under section 503 (c) alone. 

2. Paragraph 12 of the CO&A provides that certain paragraphs of the agreement 
constitute an order of DER. Under section 603 of the SWMA, 35 P.S. 6018.603, failure 
to comply with a DER order issued pursuant to the SWMA is a violation of the SWMA 
itself. 
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storage pits on drawing 167-01-01, (Revised 
January, 1979) , the temporary storage pits, 
all contaminated soil, below and surronnding 
the excavated waste and the storage pits, 
and said waste, pits, and contaminated soil 
("Waste Material11

) shall by Jrme 15, 1983, 
l::e either dis};X)sed of in the Phase I Pit, or 
rerrove the Waste Material to a storage or 
dis};X)sal location off-site authorized to accept 
such Waste Material (hereinafter referred to as 
the "Off-Site Waste Facility"), it being nnder
stood that M & I shall notify DER in writing 
of the identity of the Off-Site Waste Facility 
and obtain all required authorization for stor
age or dis};X)sal prior to the trans};X)rtation of 
any Waste Material thereto. 

5. Within fifteen (15) days of the date 
of the execution of this Consent Order and 
Agreement, M & I shall submit to the DER Bureau 
of Solid Waste Managerrent, 851 Kossman Building, 
Pittsburgh, Pennsylvania 15222, a revised 
closure plan in accordance with the applicable 
provisions of the 25 Pa.Cbde §75.265(o) (Sept. 4, 
1982 Pa. Bulletin Pa. 3063) to reflect the 
renoval of the Waste Material as required by 
Paragraph 4, above. 

7. lot! & I shall not expand the above-referenced 
hazardous waste facility; the Phase I Industrial Waste 
Pit, and shall not utilize or construct any off-site 
or on-site hazardous waste disposal facility which 
is not pennitted by the Pennsylvania DER Bureau of 
Solid Waste Management or does not qualify for interim 
status as a hazardous waste disposal facility. 

9. Corrnencing February 1, 1983, and by the fifth 
day of each succeeding rronth nntil M & I has received 
a penni t from the Departrrent pursuant to Paragraph 1 (a) 
above, M & I shall pay a civil penalty of $500.00 per 
rronth to the Department's Clean Water Ftmd, payable to 
the Corrnonweal th of Pennsylvania, Depart:rrent of Environ
nental Iesources, at the address set forth in Paragraph 
l(a) above. 

In reaching the conclusion that Appellant had violated the foregoing 

provisions of the OO&A, Judge Barry rrade certain other findings-. regarding Appellant's 

rranagenent of his waste disposal facility, including the following: 
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As a result of (Appellant's actions at his solid 
waste disposal facility) industrial wastes have 
teen discharged into an unnarred tributary of the 
Youghiogheny River at the site. The discharges 
constitute "hazardous waste" within the meaning 
of the Solid Waste Management Act. 35 P. S. 
§6018.103. 

* * * 
'Iestirrony introduced at the hearing in this case 
indicated that the chemical constituents (which 
find their way to the unnarred tributary) contain 
polyarornatic hydrocarbons and other organic chem
icals which are oonsti tuents of ooal tar decanter 
sludge. Serre of the chemicals present in the 
discharge are either known or suspected carcinogens. 
It was also established that the McKeesport Water 
Authority intake for its public water supply system 
is located on the Youghiogheny River approximately 
8. 5 miles downstream from the point at which the 
unnarred tributa:ry enters the Youghigheny River. 

As we have previously stated, these violations nnquestionabl y demon-

Strate a lack of ability or intention to COirg?ly with the provisions of the SWMA. 

Appellant argues that DER must prove that these violations oontinue to exist; 

l:owever, Appellant is clearly in error. Section 503 (c) provides that DER may 

deny a pennit for a derrDnstrated lack of ability or intention to oorrply with 

the SWMA "as indicated by past or oontinuing violations" (emphasis supplied). 

Unlike section 503 (d) of the SWMA, which states that DER shall deny a permit 

unless t.P..e periPi t applicat-ion de..rn:::mstrates to the satisfaction of the Departrrent 

that nnlawful oonduct has been oorrected, 503 (c) does not require that DER con-

sider the present status of the applicant's violations. 

In short, there are no disputed issues of material fact presented in 

this appeal. Since we have fonnd that the established violations nnquestionably 

derronstrate a lack of ability or intention to oorrply with the SWMA, it necessarily 

follows that, nnder section 503 (c) , DER was fully entitled to deny Appellant's 

application for a hazardous w-aste pennit. The following order is oonsistent with 

this conclusion. 
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ORDER 

·wHEREFORE, this 7th day of June, 1985, it is ordered that this 

appeal is dismissed. DER is entitled to judgrrent herein as a natter of law. 

ENVIIDNMENTAL HEARING BOARD 

~~· 
Member 

Member 

ffi'IED: June 7, 1985 

cc: Bureau of Litigation 
Ibbert P. Ging, Jr., Esquire, Pittsburgh, for Appellant 
Dennis W. Strain, Esquire, Pittsburgh, for Comronwealth of 

Pennsylvania, DER 
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COMMONWEALTH OF PENNSYLVANIA 
~ :'"~ 

ENVIRONMENTAL HEARING BOARD 
221 NORTH SECOND STREET 

THIRD FLOOR 
HARRISBURG, PENNSYLVANIA 17101 

(717) 787-3483 

SEO:IAN LIMES 'lONE INDUSTRIES, INC. 
•· . 

. v. . 
•. 

Docket No. 85-162-G 

Issued: June 18, 1985 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 
and SLIPPERY ROCK CREEK CLEAN WA'IER, INC. Intervenor 
and ARMCD, INC., Intervenor 

OPINION AND ORDER 

SYNOPSIS 

Appellant bears both the burden of production and the burden of 

persuasion on the issues of whether pollution existing at its hazardous waste 

disposal facility is being abated and whether the cause of this pollution has 

been eliminated. 'Ihese issues are ;r-aised by Appellant as affirmative defenses 

to the DER actions appealed herein. . Appellant must meet its burden on these 

issues by clear and convincing evidence, in conformity with the policy evidenced 

,.PY section 611 of the Solid Waste Management Act, 35 P.S. §6018.611. 

DER retains the ultimate burden of dennnstrating that its actions, 

i.e., permit revocation, termination of interim status, and issuance of a cessation 

order, were not an abuse of discretion or an otherwise arbitrary exercise of its 

duties and functions, given the facts as they eventually are established concern-

ing the existence, cause, and abatement of the pollution existing at the facility. 

Neither §6018.611 nor 25 Pa.Code §21.10l(d) shifts the burden to Appellant on 

this issue. 
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OPINION 

Appellant, Sechan Limestone Industries ("Sechan") has appealed 

several actions taken by the Pennsylvania Ieparbnent of Environrrental Resources 

("DER") which affect Sechan 1 s hazardous waste disPJsal facility in Butler and 

Lawrence counties, Pennsylvania. In resp::mse to the existence of groundwater 

contamination in the vicinity of the facility and after several months of 

action by DER and Sechan directed toward abating the sarre, DER suspended Sechan 1 s 

Solid Waste Pennit N::>. 300705 and tenninated Sechan 1 s interim status to operate 

the facility. In addition, DER issued a separate order requiring the: cessation 

of all waste disPJsal in one of two disposal pits located on the site, the 

"C-l pit." 'Ihe DER actions were to take effect nearly immediately, thereby 

effectively precluding Sechan from continuing its waste disposal operations at 

the site. 

Appellant appealed each of these actions, which appeals have been 

consolidated under the al:ove-captioned docket m.rrnber. Petitions for supersedeas 

were filed by Sechan and a hearing on these petitions was held on May 3 and 6, 

1985. Following the hearing, the presiding Board member denied the petitions. 

It is anticipated that the record developed at the supersedeas hearing will 

becom2 part of the record at the hearing on the merits of this appeal. 

In preparation for the up-coming hearing on the m2ri ts, DER has filed 

a MJtion for detennination of the burden of proof. DER urges that the Board 

impose the burden of production and of persuasion UPJn Sechan regarding the 

issues of whether Sechan contributed to the pollution which is admitted to exist 

at the site, whether this PJllution has been eliminated, and whether the cause 

of the pollution no longer exists. In supPJrt of its Jlbtion, DER relies upon 

section 611 of the Pennsylvania Solid \\Taste Man0.qsnent Act, 35 P.S. §6018.611, 

and 25 Pa.Code §21.101 (d), the provision of the Board 1 s rules which permits 
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shifting the burden of proof under certain circumstances. 

35 P.S. §6018.611 provides: 

§ 6018.611. Presumption of law for civil and 
administrative proceedings 

It Shall be presumed as a rebuttable pre
surnption of law that a person or municipa1ity 
which stores, treats, or disi_X>ses of hazardous 
waste shall be liable, without proof of fault, 
negligence, or causation, for all damages, con
tamination or rx:>llution within 2 ,500 feet of the 
perirreter of the area where hazardous waste acti vi
ties have been carried out. Such presurnption may 
be overcome by clear and convincing evidence that 
the person or municipality so charged did not con
tribute to the damage, contamination, or rx:>llution. 

1980, July 7, P.S. 380, No. 97, §611, effective 
in 60 days. 

25 Pa.Oode §2l.l0l(d) states: 

When the Department issues an order requiring . 
abatement of alleged environmental damage, the 
private party shall nonetheless bear the burden of 
proof and the burden of proceeding when it appears 
that the Department has initially established: 

(l) that some degree of rx:>llution or environ
mental damage is taking place, or is likely to take 
place, even if it is not established to the degree 
that a prima facie case is made that a law or regu
lation is being violated; and 

(2) that the party alleged to be resi_X>nsible 
for the environmental damage is in possession of the 
facts relating to such environmental damage or should 
be in I_X>ssession of them. 

The Order Directing Cessation of DiSI_X>sal Operations 

The central issues underlying a detenn±nation of the propriety of DER' s 

order directing Sechan to cease its disi_X>sal activities at the C-1 pit are: 

l) whether pollution exists at the site, and 2) whether that rx:>llution is Sechan's 

resi_X>nsibility. See 35 P.S. §6018.602. Normally, DER would bear the burden of 

proof on issues supi_X>rting the validity of its order, pursuant to 25 Pa.Code 

§21.101 (b) . In the instant case, however, Sechan does not contest the fact that 

fOllution is present at the site. In addition, Sechan has admitted that this 
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pollution is SCJIIEhow the result of Sechan 1 s operations. Thus, in effect, these 

issues have been rerroved from contention. (A discussion of the burden of proof. 

regarding Sechan 1 s claim that it is abating the pollution .is reserved for the 

discussion conceming permit revocation infra.) It is important, however, to 

note the possible operation of section 611 of the Solid Waste Management Act in 

this context, since the public policy considerations it reflects are relevant 

to other issues raised by DER 1 s rrotion. 
1 

Under section 611, where there has been an initial showing that pollution 

exists within 2500 feet of the perimeter of a hazardous waste facility, it is 

presumed that the operator of that facility bears legal responsibility for the 

pollution, without regard to cause, fault, or negligence. This presumption can be 

overcarre only by clear and convincing evidence. We read section 611 as evidencing 

a very strong legislative policy in favor of holding an operator of a hazardous 

waste facility liable for hann which reasonablymaybe presumed to result from its 

operation. Section 611 clearly places the burden of production upon the operator, 

and, in light of its errphasis upon strict liability and its elevated standard of 

proof, it likewise places the burden of persuasion upon the operator with regard 

to the operator's res:pJnsibility for the existing pollution. 

The Suspension of §>olid Waste Permit_ No. 300705 

The suspension of Sechan 1 s Solid waste Permit was based upon section 503 

of the Solid Waste Management Act, 35 P.S. §6018.503, which provides in pertinent 

:part: 

l. In light of the fact that this issue has been rerroved. from contention, we 
need not address DER1 s claim that 25 Pa.Code §21.101 (d) would shift the burden of 
proof to Sechan with regard to the instant order. 
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* * * 
(c) ... (T)he depart::rrent may deny, suspend, 

rrodify or revoke any pennit ... if it finds that 
the . • • penni ttee has failed or continues to 
fail to comply with any provision of this act 
• . • the Clean Streams Law . • . or any other 
state or Federal statute relating to environmental 
protection or to the protection of the public 
health, safety and welfare; or any rule or regu
lation of the depart::rrent; or any order of the 
depart::rrent; or any condition of any penni t or 
license issued by the departrrent; or if the 
departrrent finds that the . . . penni ttee has 
shown a lack of ability or intention to comply 
with any provision of this act or any of the acts 
referred to in this subsection or any rule or 
regulation of the depart::rrent or order of the 
departrrent, or any condition of any permit or 
license issued by the depart::rrent as indicated by 
past or continuing violations. 

* * * 
(e) Any permit ... granted by the department, 
as provided in this act, shall be revocable or 
subject to modification or suspension at any 
time the departrrent detennines that the solid 
waste . . · . disposal facility or area . . • : 

(1) is, or has been, conducted in violation 
of this act or the rules, regulations adopted 
pursuant to this act; 

( 2) is creating a public nuisance; 
(3) is creating a potential hazard to the 

public health, safety and welfare; 
(4) adversely affects the environment; 
(5) is being operated in violation of any 

terrns or conditions of the pe:r:mit; or 
(6) was operated pursuant to a permit or 

license that was not granted in accordance 
with law. ' 

It is readily apparent that the central factual issue when DER suspends 

a permit under section 503 is whether the facility has been operated and is being 

operated in conformity with all applicable legal requirements. Discharge of 

contaminants to the groundwater without a permit is a violation of these legal 

requirements, including, inter alia, section 610 of the Solid Waste Management 

Act, 35 P.S. §6018.610, and section 307 of the Clean Streams Law, 35 P.S. §691.307. 

- 537-



As noted above, Sechan does not dispute that contaminants have entered the 

grm.mdwater in the vicinity of the site and that it does not have a pennit 

authorizing their discharge. Rather, Sechan has argued that it is effectively 

dealing with those contaminants and that therefore the DER actions at issue 

w=re 1xx> harsh in light of the alleged abaterrent that is taking place. 

Sechan' s argument regarding abaterrent of the conditions at the site 

is an affinnati ve defense. Sechan admits the central factual bases for the 

DER action, i.e., that pollution is present and is the result of its operations, 

but contends that, even given these facts, the DER action is unjustified because 

of other relevant factors which Sechan seeks to prove, i.e. , that the actions 

it is taking are effectively controlling the contamination. (See definition of 

"affinnative defense", Black's Law Dictionary, 5th ed.) MJreover, Sechan is 

the party in p:Jssession of the facts necessary to support this defense; it relies 

up::m its own actions as the basis for its argument that DER acted improperly. 

Oonsequently, we have little difficulty concluding that with regard to the issues 

necessary to support this affinnati ve defense Sechan bears the burden of proof, 

i.e., lx>th the burden of production and the burden of persuasion. 

In this context, section 611 of the Solid Waste Ma.nagerrent Act is again 

relevant. The legislative policy evidenced by section 611 (as well as other 

portions of the Act) is clear: hazardous waste rranagerrent is a dangerous business 

and persons who intend to engage in that business must bear the sizable risks 

involved. Irrg;>roper solid waste practices create "irreparable hanu to the public", 

35 P.S. §6018.102, and this hanu is significantly increased where the solid waste 

in question is designated "hazardous". 
2 

Thus, the heavy burden of proof placed 

2. Hazardous waste is defined as material which may "cause or significantly 
contribute to an increase in rrortali ty or an increase in rrorbidi ty in either an 
individual or the total population; or pose a substantial present or potential 
hazard to human health or the environrrent when i:mproperly treated, stored, trans
IX>rted, disposed of or otherwise managed." 35 P.S. §6018.103. 
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u};Dn the operator by section 611 is consistent with the extreme caution that is 

warranted whenever hazardous waste dis:I;Dsal is concerned. As we stated in 

Coolspring 'Ibwnship v. Cornrronwealth, DER, 1983 EHB 151, the detennination of 

the degree of proof required to meet the burden varies depending upon the magni

tude of the potential harm. We there stated: "If the effects, once they have 

occurred are sufficiently calamitous, then even a srna.ll probability of occurrence 

rna.y be intolerable. " The party contending that the harm will not occur bears a 

heavier burden where the potential harm is great. Section 611 reflects this 

sarre p::>licy. 

We see no reason to distinguish between the burden placed upon the 

operator under section 611 to prove that the I;Dllution was not caused by its 

operations and the burden which is placed upon the operator who attempts to 

show that that sane p::>llution is not continuing. Indeed, the public policy con

siderations in favor of requiring a clear and convincing showing are even rrore 

compelling where the operator claims it is abating the I;Dllution. The abaterrent 

defense would not be relevant unless it were already established that the 

operator is legally responsible for the pollution. Since section 611 pennits 

the imposition of.an elevated degree of proof to overcome a presumption of 

responsibility for the I;Dllution, ~ fortiori an elevated degree of proof should 

be required where the operator has admitted that it in fact caused the polluton. 

'Ihus, we conclude that it is Sechan' s responsibility to demonstrate by clear 

and convincing evidence that it is eliminating the pollution and that the cause 

of the p::>llution no longer exists. This showing is relevant in the context of 

the cessation order as well as the penni t suspension, and therefore this standard 

applies in lx>th circumstances. 
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Our conclusion, supra, does not alter the ultimate burden of persuasion 

on the issue of whether the DER actions in question, i.e., suspension of the 

pennit and issuance of the cessation order, represent an abuse of discretion or an 

otherwise arbitrary exercise of DER 1 s duties or functions, however. Factors other 

than the existence of a IXJll utional condition and an operator 1 s resiXJnsibili ty 

therefor may be involved in the decision on these issues. Section 611 addresses 

only the or:erator 1 s responsibility for the polluting condition. It does not 

establish any presumptions concerning the propriety of DER actions given the 

established responsibility of the operator, and thus it cannot shift the burden 

of proof regarding that issue. 

In addition, we cannot accept DER 1 s suggestion that 25 Pa.Code §21.10l(d) 

shifts the burden of proof to Sechan to show that the pennit revocation was lirpror:er. 
3 

By its own te:rrns, §2l.l0l(d) applies only to "orders requiring abaterrent of alleged 

environmental damage." We cannot stretch this language to penni t suspensions and 

analogous actions such as the tennination of interim status. Although the ultimate 

purpose of a permit suspension may be to prevent further IXJllution, the issues 

underlying the issuance of an aba.terrent order and those underlying a pennit sus-

r:ension are not identical. Therefore, §21.10l(d) does not apply. 

The considerations such as those set forth supra concerning the burden 

of proof with regard to the permit suspension apply as well to the tennination of 

interim status, to the extent they are relevant. If the cause and continued 

existence of the groundwater contamination is relevant to a detennination of the 

propriety of the interim status tennination, then it will be Sechan 1 s burden to 

demonstrate by clear and convincing evidence that the problem has been remedied. 

3. See footnote 1, supra, concerning the relevance of §21.101 (d) in the 
context of the cessation order appealed herein. 
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DER, however, retains the ultimate burden of denonstrating that its action was 

proper, given whatever facts are eventually established concerning the existence, 

cause and abatement of the pollution. 

ORDER 

'WHEREFORE, it is ordered that: 

1. Appellant bears the burden of proving by clear and convincing 

evidence that the pollution existing in the vicinity of its hazardous waste 

disposal facility has been abated and that the source of that pollution no 

longer is present. 'Ibis burden includes roth the burden of production and the 

burden of persuasion and must be net by clear and convincing evidence. 

2. DER retains the ultimate burden of proof, i.e., production and 

persuasion, with regard to the issue of whether its actions were an abuse of 

discretion or an otherwise arbitrary exercise of its duties and functions, to 

the extent that this issue remains in dispute after resolution of the factual 

issue described in paragraph 1, supra. 

DA.'IED: June l8, l985 

cc: Bureau of Litigation 
Lawrence A. Derrase, Esquire 
Howard J. we in, Esquire 
Linn K. Beachem 
Harley N. Trice II, Esquire 

ENVIroNMENTAL HEARING BOARD 

EIWARD GERJUOY 
Member 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRON:\fENTAL HEARING BOARD 

221 NORTH SECOND STREET 
THIRD FLOOR 

HARRISBURG, PENNSYLVANIA 17101 
(717) 787-3483 

KEYS 'lONE MINING CDMPANY, INC. -· 

·Docket No. 83-241-G 

Issued: June 19, 1985 

. v. 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPINION AND ORDER 
SUR MYI'ION FOR SUMMARY J1JIG'.1ENT 

SYNOPSIS 

Surnnary judgrrent is granted for DER in this appeal of a surface :ffiining 

license denial. The appeal- is not rroot although the year for which the license 

was requested has passed. 'Ihe operator intends to continue to conduct coal mining 

operations .within the Co:rrm::mwealth;, therefore, this DER action is of the type which 

is capable of repetition yet would evade review if the nonnal principles of rroot

ness vvere applied to the appeal~ 

DER properly exercised its duties and functions when it denied the mining 

license. Pursuant to section 3 .1 of the Surface Mining Conservation and Reclamation 

Act, 52 P.S. §1396. 3a, DER must deny the license if it finds that the applicant has 

dem::mstrated a lack of ability or intention to comply with the Act as indicated 

by past or continuing violations. 'Ihe appe:llant herein admitted that it had previously 

mined a site, as a subcontractor, which it subsequently agreed to reclaim. It also 

admitted that the site has not been reclai:rred to date. Consequently, DER did not 
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abuse its discretion in detennining that Appellant has shown a lack of ability 

or intention to comply with the Act. Having previously mined the site, Appellant 

was mder an obligation to reclaim the sane. The failure to do so constitutes a 

violation of the Act itself, as well as a breach of the agreement 'INhich it entered 

into with DER. Therefore, there remains no disputed issue of material fact and DER 

is entitled to judgrrent as a matter of law. The appeal is dismissed. 

OPINION 

History 

Keystone has appealed DER's denial of Keystone's application for a 1983 

surface mining operator's license. Alth:mgh this denial now is technically rroot, 

since surface mining license applications nrust be renewed yearly [25 Pa.Code §87 .18], 

we nevertheless shall rule on this appeal because Keystone continues to express 

its intention to engage in surface mining operations [see Keystone's Reply to DER's 

1-btion for Summa:ry Judgrrent, filed July 23, 1984]. Thus Keystone may be expected 

to re-apply for a surface mining operator's license if we now were to dismiss this 

appeal as rroot. In other ~rds, this appeal falls squarely into the exception to 

the usual doctrine that a case becomes rroot 'INhen the court cannot grant relief; 

under t.~is axception "a case t.~at is tem'"".J.cally rroot rray lJe decided on its rrerits 

if it involves a question that is capable of repetition but is likely to evade 

review if the nonnal rules on nootness are applied." Al Hamilton Contracting 

Cbrrpany v. DER, I:bcket No. 83-248-G (Opinion and Order, February 23, 1984). We 

note that Keystone's continued desire to engage in surface mining is the distinguish

ing fact between the instant appeal and the appeal of Paul C. Hannan v. DER, I:bcket 

No. 82-121-M (Opinion and Order, October 26, 1984), 'INhich was dismissed for rrootness. 
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DER 1 s letter denying the license application, dated September 21, 

1983, read (in pertinent part) as follows: 

The reasons upon which this license denial are 
based were· discussed at your infonnal hearing. They 
include, but are not limited to, the following~ 

1. There are currently outstanding violations 
of the Surface Mining Act and Clean Streams Law at 
the Cal Smith site covered by MDP 38A77SM37 and 
MP 1494-6 (c) and Arren&rents, which violations were 
created by Keystone Mining Cbrnpany, Inc. ("Keystone") 
when it mined the site as a subcontractor for Cal 
Smith. The specific violations were identified in 
inspection reports, notices of violation or abaterren.t 
orders and at the infonnal conference. 

2. Joan Becker, who is an officer of Keystone, 
was an officer of Becker Coal Cbrnpany, Inc. This 
association precludes the n=partrnent from issuing a 
surface mining license to Keystone, because there are 
outstanding violations against Blake Becker, Jr. and 
his wholly owned subsidiary - Becker Cbal Cb., Inc. 

3. Keystone has failed to canply with the pro
visions of a letter agreement dated October 5, 1981, 
which it entered into with the n=partment concerning 
violations at the aforementioned Cal Smith site. 

4. Keystone is the alter ego of Blake Becker 
and there are outstanding violations of law charged 
to Mr. Becker. 

5. The combination of all the foregoing indicates 
to the n=partment that Keystone is either unable or 
1mwilling to comply with the provisions of the Surface 
Mining Act and the Clean Streams I.aw. 

'lhe Surface Mining Cbnservation and Reclamation Act (the "Act"), 52 P.S. 

§l396.3a(p) states: 

(b) The depa.rtrrent shall not issue any surface 
mining operator 1 s license or penni t or renew or anend 
any license or permit if it finds, after investigation, 
and an opportunity for an infonnal hearing that (1) the 
applicant has failed and continues to fail'. to comply 
with any provision of this act or of any of the acts 
repealed or amended hereby or (2) the applicant has 
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shown a lack of ability or intention to 
comply with any provision of this act or of 
any of the acts repealed or amended hereby 
as indicated by past or continuing violations. 
Any person, partnership, association or corp
oration which has engaged in unlawful conduct 
as defined in section 18. 6 or which has a 
partner, associate, officer, parent corporation, 
subsidiary corporation, contractor or sub
contractor which has engaged in such unlawful 
conduct shall be denied any license or penni t 
required by this act unless the license or 
permit application demonstrates that the un
lawful conduct is being corrected to the satis
faction of the departrrent. 

On this basis, together with the reasons for license denial listed supra, DER 

filed a rrotion £or surrmary judgrrent on May 23, 1984. Keystone's response to this 

rrotion "denied that any alleged violations are properly chargeable to Keystone 

under the facts of this case." DER' s rrotion did not point to any admissions by 

Keystone that might contradict ,,its denial of "alleged violation properly charge-

able to Keystone. " Indeed DER' s rrotion was not accompanied by any evidence in 

support of the rrotion, other than an affidavit by a DER District Compliance 

Specialist, to the effect that the avements of the rrotion were true and correct 

"to the best of the affiant's knowledge, info:rmation and belief. " Keystone' s 

Ieply to DER's rrotion denied rrost of the allegations in DER'~-vrrotion, a"ld was 

accorrpanied by an a££idavi t by one Wayne Ibugherty, affirming that the ave:r:ments 

in Keystone's Reply were "true and correct or satisfactorily proven t;:o t11.€! ~~~t 
'•l . .,''c' 

of his knowledge and belief." Therefore the Board denied the rrotion, on November 2, 

1984. 

Thereafter DER has served requests for admissions on Keystone, and 

Keystone's an~s thereto have been filed.. With these admissions in hand, DER on 

March 8, 1985 has renewed its notion for sumnar:y judgrrent. As of this writing, 

April 24, 1985, Keystone has not responded to this renewed notion, although our 
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Pre-Hearing Orders Nos. 1 and 2 clearly require that resr:;onses to notions be 

filed within twenty days of receipt. In fact, Pre-Hearing Order No. 2 states: 

3. Any party desiring to resrxmd to a 
petition Gr notion filed by another party must 
do so within 20 days of receipt of the petition 
or notion being responded to. 1 Pa.Code §35.179. 
THE BOARD WILL NOT NOTIFY THE PARTIES THAT A 
RESPCNSE MAY BE DUE. (Upper case in the original) 

In view of the circumstances just recounted, we deem waived Keystone's 

opportunity to respond to DER' s renewed notion for surrmar:y judgrrent. Consequently 

~ proceed to rule on DER,'s notion. However, we will give due consideration to 

Keystone's reply to DER's original notion for surrmary judgment, where such reply 

is not inconsistent with Keystone's later-filed answers to DER' s requests for 

admissions. 

Keystone's Admissions 

DER' s renewed notion for summary j udgrrent rests primarily on its claim 

that Keystone failed to co:rrply with the provisions of an October 5, 1981 letter 

agreerrent between Keystone and DER (see paragraph 3 of DER's originally offered 

reasons for the license denial, qooted supra) . This agreement was incorr:;orated 

in a letter from DER' s Co:rrpliance Specialist John Ma.tviya to "Frederick V. Hudach'j,,:_ 
~'I ;iJf.r 

President Mine Reclarration and Land Development Corr:;oration and Keystone Mining 

Cb. , Inc." The letter, in substantial entirety, reads as follows: 

Dear Mr. Hudach: 

I have received a letter dated September 29, 
1981, from your attorney, William L. Henry. In it, 
Mr. Henry stated that you were making a cornni brent 
to a certain schedule for reclaiming the Calvin 
Smith mining sites and for correcting the violations 
cited against Calvin Smith. In order that.there be 
no misunderstanding as to your ccxnrni t::rrents ']: am 
restating them below. I have exchanged dates for 
seasons of the year so that the ·deadline is clear 
and also co:rrplies with the regulations. 
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Keystone Mining Company, Inc. and/or Mine 
Reclamation and Land Development Corporation 
will undertake the following by the dates 
specified: 

1. By November 15, 1981, install and main
tain adequate erosion and sedimentation controls, 
in accordance with Chapter 102 of the Rules and 
Regulations, 25 PA Code Chapter 102, on the north, 
west and south sides of Mining Penni t #1494-3 & 
1494-3 (A), (the lawrence Smith property). 

2. By June 1, 1982, install and maintain 
adequate erosion and sedimentation controls, in 
accordance with Chapter 102 of the Rules and Regu
lations, 25 PA Code Chapter 102, on the east side 
of Mining Permit #1494-3 and 1494-3(A). 

3. By June 1, 1982, cormnence backfilling and 
reclamation of Mining Permit #1494-3 and 1494-3(A). 

4. By September 15, 1982, corrplete reclamation, 
including backfilling, grading, restoration and 
revegetation, with drainage controlled, on Mining 
Permit #1494-3 and 1494-3(A). 

5. By May 15, 1982, canplete the revegetation 
of the Vivian L. & R:>bert M. Scott and Marlin ~hney 
properties on Mining Permit #1494-6. 

6. By May 15, 1982, canplete reclamation, in
cluding backfilling, grading, restoration and revegeta
tion, with drainage controlled, on the Vivian L. & 

Robert M. Scott and Marlin ~hney properties on Mining 
Permit #1494-6. 

7. By September 15, 1982, conplete reclamation, 
including backfilling, grading, restoration and re.;.. 
vegetation, with drainage controlled, on the Eugene 
Reed property on Mining Pennit #1494-6. 

8. By September 15, 1982, conplete reclamation, 
including backfilling, grading, restoration, and re
vegetation, with drainage controlled, on the Ralph 
Smith property on Mining Permit #1494-38A77SM37-0l-5. 

9. During the tine covered by this letter agree
rrent, all laws, rules and regulation of this Departlrent, 
and all conditions of the alx>ve referenced Mine Drainage 
Pennits, will be complied with except as specifically 
extended by the above co:rrpliance deadlines. 

- 547-



I V-Duld like your signature and that of 
your attorney, concurring with the al:x:>ve comni t
rrents. Up::m the signing of this letter, and the 
receipt of the $50.00 per acre reclamation fee, 
Mining Permit #1494-38A77SM37-0l-5 will be issued 
to Calvin-Smith. Please rerrernber that all erosion 
controls and treatment facilities must be installed 
and approved by the Mine Conservation Inspector 
before mining col1lm8!lces. 

If the above is acceptable to you, please sign 
below. If not, notify me irrmediately. 

'Ihe letter was signed, underneath Mr. Ma.tviya' s signature, by Joan Becker, Secretary, 

for the Keystone Mining Company and for the Mine Reclamation and Land Development 

Corp:>ration. The letter also was "Approved as to fonn and legality" by William L. 

Hemy, identified as "Attorney for Keystone Mining Company, Inc. and Mine Reclamation 

and Land ~velopment Corporation." 

DER' s Request for Admissions No. 1 reads "Will the Appellant admit that 

it executed a Letter-Agreement with the ~partment, attached hereto as Appendix A?" 

Appendix A is the above-quoted letter from Matviya to Hudach. Keystone's reply to 

this requested admission reads: 

1. Appellant Keystone Mining Company admits 
that it executed agreements with the Department. 
'Ihe decurrent attached as Appendix "A" does not 
represent the entire agreement, referring on its 
face to a letter dated September 29, 1981 from 
Attorney William L. Henry, who represented Keystone 
Mining Company, Inc. and Mine Reclamation and Land 
Developrrent Corporation. Said letter of September 29, 
1981 is attached as Appendix A-1, and itself refers 
to other agreerrents the terms of which have been 
previously set forth in Appellant's Pre-Hearing 
M.=morandurn. 

The signature of Joan Becker, signing as Secre
ta.Iy, and of William L. Henry, Attorney, for both 
Keystone and MRLOC, are admitted to be genuine, and 
Appendix "A" is a true and correct copy of ··the original 
which Appellants are willing to have admitted into 
evidence, along with Appendix A-1 and related corres
p:mdence without necessity for further proof. 
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,,;_, 
',(;' 

I 

• 
Appellant d~es not hereby intend to waive 

objection as to the legality of ~ agreerrent, 
the Imltual mistake of fact and/ot law under 
which it was executed, the failure or lack of 
consideration for the ag:r;eerrent, or any claim 
of antecedent breach or anticipat:qry repudiation 
by the D=partment with re~ct to,lthe agreerrent 
of the parties as set forth eLseWhere in these 
proceedings and related proceedings. 

'!he letter of September 29, 1981, referred to in the above quote, 

was written by William L. Henry to Mr. Ma.tviya. '!his letter sets forth a 

sOIIEwhat less detailed reclamation schedule than does Mr. Ma.tviya 1 s October 5, 

1981 letter in response, quoted supra; our reading of the September 29, 1981 

letter discerns no references to "other agreerrents". The contents and construe-

tion of the Septenber 29, 1981 letter are irrelevant however. '!he October 5, 

1981 letter clearly is an integrated agreerrent on its face. Mr. Matviya 

carefully wrote, "In order that there be no rnistmderstanding as to your comnit-

rrents I am restating them below." Keystone has admitted that the OCtober 5, 

1981 letter agreerrent was signed by a responsible Keystone officer and by Keystone 1 s 

attoiTiey. 'lhe letter was signed without any written reservations. Mr. Matviya 1 s 

letter is quite free from ambiguities which the September 29, 1981 letter might 

be called upon to resolve; indeed, Keystone 1 s Admission N:>. 1 does not claim the 

October 5, 1981 letter agreerrent is ambigoous in any way. In short, under standard 

rontract law principles the prior September 29, 1981 letter has no bearing whatsoever 

on the nature of the agreement betw'een the parties menorialized by the later 

October 5, 1981 letter. 

DER' s remaining requests for admissions mainly are conceiTied with 

Keystone 1 s perfonnance of the scheduled tasks set forth in the October 5, 1981 

agreerrent. In particular Keystone has admitted that it has not rret the require-

rrents 4-7 of that agrE!errent, quoted supra. Indeed, Keystone admits that "Mining 
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Penmit Nos. 1494-3 and 1491-3(A) remain unreclaimed, in that the site has not 

been ca:rpletely backfilled, graded and revegetated." Similarly, Keystone admits 

that "complete reclamation of the Eugene Reed property, Mining Permit No. 1494-6, 

has not been accorrplished to date [February 25, 1985, when Keystone's admissions 

were filed] • " 

'Ihe License Refusal 

Paragraph 1 of DER's September 21, 1983 letter to Keystone, denying 

the license renewal, alleges "There are currently outstanding violations of the 

Surface Mining Act and Clean Streams Law at the cal Smith site •.. , which 
'' 

violations were created by Keystone • . • when it mined the site as a sulx::ontractor 

for Cal Smith." 

There is no doubt that under the Surface Mining Act any person who 

engages in surface mining is in violation if he fails to properly reclaim land 

he has affected by such mining. 52 P.S. §§1396.4(a) (2) and 1396.24; 25 Pa.Oode 

§86.13. The record before us establishes that Keystone fits this description. 

.r . ...
~-

In paragraph 2 of its pre-:ti~aring nerrorandum Keystone admits that: 

Keystone Mining Corrpany . . . previously conducted 
mining operatiqns as a subcontractor to calvin 
Smith Coal Company on a single site in Jefferson 
County, Pennsylvania, Mining Permit No. 1494-6 and 
1494-6A knONil as the Srott, M:>hney and Reed 
properties. 

Since all documents filed with the Board are subject to the execution and verifi-

cation requirerrents of 1 Pa.Code §§33.11 and 33.12, it is appropriate for us to 

consider the staterrent just qmted in evaluating whether there remains any "genuine 

issue of naterial fact" here. Pa.R.C.P. 1035(b). See also Lewis Alderfer v. DER, 

EHB Ibcket No. 82-038-M (Opinion and Order issued January 20, 1984). 
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Keystone admits it mined the property covered by Mining Permit 1494-6; 

therefore, it has the obligation to reclaim the sane by virtue of the Surface 

Mining Act itself. In addition, Keystone agreed, in paragraphs 5, 6 and 7 of 

the agreement of October 3, 1981 to assume the obligation of reclaiming that 

property. As noted above, Keystone admits that the area covered by Permit 

No. 1494-6, known as the Eugene Reed property, remains unrecla.irred to date. Thus, 

it is clear that Keystone has failed and continues to fail to comply with the 

Surface Mining Act as well as with the terms of the agreerrent. Consequently, 

there remains no material factual dispute here. 

This matter is therefore reduced to a single legal issue, i.e. , whether, 

given the established lack of corrpliance, DER properly exercised its duties and 

functions in denying Keystone its 1983 surface mining license. Paragraph 5 of 

the denial letter appealed herein, quoted supra, states that DER has concluded 

that Keystone is either unable or unwilling to corrply with the Surface Mining 

Act. This conclusion is based in part upon the finding that Keystone has failed 

to complete reclamation in accordance with the tenns of the October 3, 1981 

agreerrent. Under §1396.3a(b), the lack of ability or intention to canply must 

be established by "past or continuing violations." 

It is established that Keystone in fact mined the site covered by 

Permit No. 1494-6 and failed to reclaim the sane; therefore, there is no question 

that Keystone is in violation of the Act. 'Ihe fact that such mining was con

ducted in the capacity of a subcontractor is irnnaterial. A subcontractor is 

jointly and severally liable with its principal for violations of the Surface 

Mining Act. Black Fox Mining and D:veloJ?Il'Eilt Corporation v. DER, EHB D:>cket No. 

84-ll4-G (Adjudication issued April 29, 1985). As we noted in that decision, 

section 3 of the Surface ~ng Act, 52 P.S. §1396.3, indicates a clear legislative 
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intention to hold all parties who have engaged in surface mining operations 

liable for any violations which occur as a result of th:>se operations. Section 3 

provides in pertinent part that "where rrore than one person is engaged in surface 

mining activities in a single operation, they shall be deerred jointly and 

severally liable for mrnpliance with the provisions of this Act." Section 3 

defines a "person" as, inter alia, "anynatural person, partnership, association 

01::' m:q:oration", a de£ini tion within which Keystone clearly falls. Keystone 1 s 

continued failure to reclaim lands which it itself has mined is sufficient cause 

for DER to detennine that it has denonstrated a lack of ability or intention to 

cornply with the Surface .r.tining Act. (Indeed, this failure now has persisted for 

~ and one hal£ years.) Therefore, DER is entitled to judgment herein as a 

rratter of law. 

Having determined that Keystone 1 s failure to complete reclarration of 

land which it previously had mined mnsti tutes a violation of the Surface Mining 

Act for which DER may properly deny a surface mining license, we need not decide 

whether Keystone 1 s admitted failure to corrply with the tenns of the agreerrent 

of October 3, 1981 concerning reclarration of tlose sarre lands likewise would 

arrount to a violation of the Act, on the basis of which DER could rest a 

license denial. 

ORDER 

WHEREFORE, this 19th day of June , 1985, it is ordered that DER1 s .r.t>tion 

for Smnna:ry Judgrrent is granted and this appeal is dismissed. 

DATED: June 19, 1985 
cc: Bureau of Litigation 

Alan S. Miller, Esquire, Pittsburgh, for the Comrronweal th 
Allan E. M~cLeod, Esm1ire, CoraotX)l.is. for P.nnelJant 
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PENNSYLVANIA MINES CORPORATION 
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COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPINION AND ORDER 

"SYNOPSIS 

25 Pa.Oode §2l.l0l(d) does not shift the burden of proof, i.e. the 

burden of persuasion, to the Appellant in this appeal of a DER order. 'Ihe 

order at issue concerns safety practices in Appellant's deep mine. It is not 

an order "requiring ·abatement of al,leged envirormEntal damage," such as would 

be required to trigger the operation of §21.101 (d) . Appellant bears the burden 

of persuasion on any affirmativ~ defenses which it raises. 

OPINION 

Pennsylvania Mines (hereinafter "PaM") has timely appealed a DER order 

concerning PaM's mining and ventilation practices in its Greenwich Nos. 1 and 2 

mines. The pertinent te:rms of this order are: 

1. Effective i.mrrediately you will put into 
effect and enforce the following system of mining: 
'Ihe return side of all working sections will be 
advanced first, driving t\<0 entries and rraking the 
air connection (cut thro) between them, you will be 
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pennitted in case of bolting problems to mine 
20 feet out of the third entry while numbers 
1 and 2 are being bolted, this system will be 
strictly enforced at all times. 

2. Starting at once you will establish and 
put into effect a ventilationg (sic) plan for 
existing and future developrrent of mains, sub
mains and butt entries with tv..D splits of air 
in each, using the outside entries as returns. 

3. Starting at once you will provide a 
minimum quantity of air of 20,000 CFM for all 
longwall face ventilation panels. 

4. Stoppings between intake and return 
entries shall be erected of solid concrete blocks 
set in cerrent, in addition, serious consideration 
shall be given to spraying these overcasts and 
stoppings to reduce leakage. 

5. cavities along track entries, belt entries 
and supply roads shall be ventilated by installing 
pipe up into the cavity and be vented directly into 
the return air course. 

The order was issued after an investigation by DER; according to DER, the order 

was necessitated by the failure of PaM's present mining practices to control 

:rrethane accumulation. 

This Opinion addresses the question: Who has the burden of proof in 

this appeal? Under the Board's rules, 25 Pa.Code §21.10l(b) (3), DER has the 

burden of proof: 

where it orders a party to take affirmative 
action to abate air or water pollution; or 
any other condition or nuisance, except as 
otherwise provided in this rule. 

PaM has teen ordered to take affirmative action, in this case to abate allegedly 

hazard:>us rrethane accumulations. Therefore the Board, on I:Bcember 20, 1984, 

issued an Order stating (in pertinent part): "In this appeal, DER will have the 

burden of proof and the burden of going forward, unless DER can convince the 
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Board to rule otherwise. " DER has attenpted to convince the Board to rule 

otherwise, via a brief to which PaM has res[X)nded. Therefore this burden of 

proof question now is ready for decision. 

DER advances the following reasons for assigning the burden of proof 

to PaM: (a) in this appeal, 25 Pa.Code §21.10l(d), which provides an exception 

to §21.101 (b) (3) quoted supra, is applicable, especially in view of 25 Pa.Code 

§21.10l(a); (b) the pres1.m1ption of validity which attaches to actions of DER 

and the presumption that the Legislature favors the public interest against 

,private interests irrply PaM should be assigned the burden of proof. We are not 

convinced by these argurrents, however, as elaborated below. 

The text of 25 Pa.Code §21.10l(d) is: 

(d) Where the Department issues an order 
requiring abaterrent of alleged environmental 
damage, the private party shall nonetheless 
bear the burden of proof and the burden of pro
ceeding when it appears that the D2parbnent 
has initially established: 

(1) that some degree of pollution or 
environmental damage is taking place, or is 
likely to take place, even if it is not estab
lished to the degree that a prima facie case 
is made that a law or regulation is being 
violated; and 

(2) that the party alleged to be 
responsible for the environmental damage is in 
possession of the facts relating to such environ
mental damage or should be in possession of them. 

'lhe language of §21.101 (d) clearly limits its application to appeals "Where the 

D2partment issues an order requiring abatement of alleged environmental damage. " 

'Ihe instant appealed-from DER order is intended to abate a work-place hazard, not 

environmental damage. 'Ihus §21.10l(d) is inapplicable on its face. fureover, in 

Leon E. Kocher v. DER, 1972 EHB 161, the Board assigned the burden of proof to 

DER where DER had issued an order to repair water irrpoundrrents found to be hazard-

ous. Although Kocher admittedly is one of the Board's earliest adjudications, its 
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reasoning about the burden of proof when DER seeks to abate a hazardous condition 

seems sound and was accepted by the Cbrmonwealth Court [9 Pa.Onwlth. 110, 305 A.2d 

784 (1973)]. 

As for 25 Pa.Cbde §21.10l(a), it reads as follows: 

(a) In proceedings before the Board the 
burden of proceeding and the burden of proof 
shall be the same as at corrm:m law in that 
such burden shall nornally rest with the party 
asserting the affirmative of any issue. It 
shall generally be the burden of the party 
asserting the affi:rmati ve of ·the issue to 
establish it by a preponderance of the evidence. 
In cases where a party has the burden of proof 
to establish his case by a preponderance of the 
evidence, the Board may nonetheless require the 
other party to asslJIIE the burden of going for
ward with the evidence in whole or in part if 
that party is in possession of facts or should 
have knowledge of facts relevant to the issue. 

Thus, as PaM argues, §21.10l(a) cannot justify rrore than shifting the burden of 

going fo.rward to PaM; under §21.101 (a) the burden of persuasion--which is the 

burden DER wants shifted to PaM--remains with DE;R, "the party asserting the 

affinnative" order in this appeal. Nor can the presumptions DER cites, namely 

of validity and of favoring the public over private interests, shift the burden 

of persuasion, for reasons amply discussed in W. P. Stahlrran .Cbal Cb. v. DER, 

Ibcket No. 83-301-G (Opinion and Order, April 29, 1985) . 

DER also argues as follows: 

In the alternative, if §21. 101 (d) were not 
found to be applicable, under 25 P.S. §21.10l(b) (3), 
the I::epartrrent ~ADuld have the burden of proof in 
the instant appeal, to show (1) that Pennsylvania 
Mines' mining and ventilation practices and pro
cedures were in violation of the Act, or were 
unsafe practices, and (2) the required rnin~ng and 
ventilation practices and procedures were safe. 
Bethlehem Mines Cbrporation v. DER, EHB No. 82-067-G, 
Opinion and Order Sur Motion for Summary Judgrrent 
at pages 8-9, February 16, 1983. Once these were 
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established the burden w::mld shift to 
Pennsylvania Mines to show that the mining 
and ventilation practices and procedures 
required by the Department would not pro
note the health, safety, and welfare of the 
VDrkers or would be unreasonable. 

However, this statement, though in large rreasure a correct staterrent of legal 

principles governing this appeal, does not imply (as DER apparently feels is 

irrplied) that the burden of persuasion in this appeal shifts to PaM once DER 

has rret the initial burdens (1) and (2) listed in the quotation. Under 25 Pa. 

Code §21.10l(b) (3) and under established precedent, DER has the burden of 

showing that the order it issued was within DER' s discretion. Warren Sand and 

Gravel Cbrnpany, Inc. v. DER, 20 Pa.Crnwlth. 186, 341 A.2d 556 (1975). Tb meet 

this burden, DER certainly must show the items (1) and (2) listed in the above 

quotation, although we 'lt.Duld have preferred to write: (2) the order's required 

mining and ventilation practices will }!:>)::'()Vide safe operation. Bethlehem Mines 

Corp:>ration v. DER, Docket No. 82-067-G, 1983 EHB 296 at 304 (Opinion and Order, 

February 16, 1983). PaM may try to counter DER's showing of the aforesaid items 

(1) and (2) with various affirmative defenses, wherein PaM bears the burden of 

persuasion. However, the fact that PaM bears the burden in its affirmative 

defenses does not shift the ultimate burden of proof in this appeal. It still 

is DER' s burden to show it did not abuse its discretion; it is not PaM's burden 

to show DER did abuse its discretion. However, the burden we have placed on DER 

does not mean that DER must show its order quoted supra is the only or best rreans 

of ensuring safe mine operations. Bethlehem Mines, supra; see also Coolspring 

Tbwnship v. DER, Docket No. 81-134-G, 1983 EHB 151 at 173 (Adjudication, 

August 8, 1983). 
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ORDER 

WHEREFORE, the Board's Deceml::er 20, 1984 Order, that DER will have 

the burden of proof and the burden of going fo:rward in this appeal, is affinred. 

DATED: June 20, 1985 

cc: Bureau of Litigation 
Joseph T. Kosek, Jr. , Esquire 
William F. Larkin_, Esquire 
R. Henry MJore, Esquire 

EJ\lVJJ{)t;\JMENTAL HEARING BOARD 

M2mber 
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COMMO~~'PIEALTH OF PENNSYLVANIA 

ENYIRON~1ENTAL HEARING BOARD 

221 NORTH SECOND STREET 
THIRD FLOOR 

HARRISBURG, PENNSYLVANIA 17101 

~N L. BEARER, d/b/a 
NOR'IH CP<..MBRIA FUEL COMPANY 

. v. 

(717) 787-3483 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 
and 'IHOMAS AND TAMr-'IY RIE'ISCHA, Intervenors. 

·opnJION AND ORDER 

. ·sYNOPSIS 

Docket No. 83-091-G 

Issued: ;.July 18, 1985 

Res judicata and collateral estoppel do not apply to preclude litigation 

of issues concerning an order of the ~partrnent of Environmental Resources (DER) 

requiring Appellants to take certain a.ctions concerning their alleged degradation 

of water supplies. ·An adjudicatio~ by the federal Office of Hearings and Appeals 

on a civil penalty assessment issued by the federal Office of Surface Mining (OSM) 

regarding a portion of the all~ged water supply degradation problem has no pre-

elusive effect here since OSM and DER are not in privity with one another. 

A prior, unappealed DER order is final and therefore not subject to 

challenge in this subsequent proceeding. The findings of said order are considered 

established for the purposes of this matter. 
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OPINION 

Appellant (hereinafter "NCF") has appealed a DER order requiring 

NCF to restore the water supplies of a number of residents in the vicinity 

of NCF' s, surface mining operation in Pine 'Ibwnship, Indiana County. DER' s 

order found that the wells serving these residents had been "rontaminated and 

degraded" by NCF' s surface mining operations. Extensive hearings on the merits 

of this appeal have been held, and are scheduled to resurre (on September 23, 

1985). 'lherefore this matter no:rrnally would not yet be ronsidered ripe for 

adjudication. NCF has raised a purely legal issue which can be decided now, 

however, and which could be dispositive of this appeal. In particular, NCF 

argues that an adjudication filed on August 13, 1982 by the Office of Surface 

Mining ("OSM") requires this Board to adjudicate this appeal in favor of NCF, 

on grounds of issue preclusion. This issue preclusion claim is the rrain subject 

of this Opinion. But we also examine DER' s claim that an unappealed DER order 

to NCF, dated June 25, 1981, precludes NCF from challenging some of DER's ron

tentions in the instant appeal. 

Preclusive Effect of OSM Adjudication 

The adjudication was issued by Administrative Law Judge Sheldon L. 

Shepherd, of the Interior Departrrent' s Office of Hearings and Appeals (OHA) , 

after a full hearing on the IIEri ts of NCF' s appeal of an OSM civil penalty 

assessment. OSM had assessed the civil penalty because NCF had not replaced 

the water supply of Mr. and Mrs. Ibuglas Watterson; after an inspection by OSM's 

Mr. Yarovone, the OSM had found that NCF' s surface mining operations had dele

teriously affected the Wattersons' well during 1980 and 1981. Acrording to 

Judge Shepherd's summary of the testirrony, Mrs. Watterson testified that, beginning 
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in November 1980, the water in her well had diminished in quantity and quality. 

Other residents in the area, notably Mary Sirro and Judy Yarnell, testified that 

their wells had been adversely affected as well. Nevertheless, Judge Shepherd 

sustained NCF 1 s appeal of the OSM civil penalty assessrrent. His findings and 

rulings, in toto, were as follows: 

In a penalty assessment case such as this the 
respondent has the burden of going fo:r:ward to estab
lish a prima facie case and the ultimate burden of 
persuasion as to the fact of violation and the amount 
of the penalty (43 CFR 4.1155). In the instant case 
a prima facie case was established by the respondent 
by the testirrony of Mrs. Watterson, Mrs. Yarnell and 
Mrs. Sirro along with OSM Exhibit 5 and the testirrony 
of Mr. Yacavone. 

However, upon examunng the docurrentary evidence 
in this case and considering the testirrony of the 
witnesses, I feel compelled to conclude that the 
respondent did not carry the ultimate burden of persua
sion as to the fact of violation. 'Ihe respondent did 
not overcnme the evidence of the petitioner which in
cluded the extensive investigation conducted under the 
supervision of Mr. Noll along with the evidence by the 
petitioner 1 s witnesses of the shortcomings in the water 
analysis by the respondent and the persuasive testirrony 
of Mr. Wilson who had three decades of experience 
drilling and servicing wells who testified that the 
iron encnuntered in the Watterson well and the other 
wells was not unusual and that rrost wells need servicing. 

Furthenrore, it would seem to me that, if there 
was a significant amount of water rrovernent from the 
regional aquifer through the aqui tard, there w:mld not 
have been the kind of failure complained of in late 
1980 and early 1981 in the Watterson well. In substance 
I find that the evidence of the resr:ondent establishes 
mere possibilities or 11 could bes 11 rather than overcoming 
the burden placed upon the respondent by the evidence of 
the petitioner. 

Under recent precedent, an adjudication by one administrative tribunal 

(in this case OHA) can have binding effect on adjudications by a second administra-

tive tribunal (here the EHB). Restatement Judgments 2d, §83. However, for reasons 

explained infra, we cannot agree with NCF that the above-quoted language suffices to 
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preclude DER from issuing the order presently appealed-from, i.e., suffices to 

require that we sustain the instant appeal. In the first place, DER was not a 

party in the OHA hearing which led to Judge Shepherd's adjudication. 'Iherefore, 

as NCF recognizes, in order for Judge Shepherd's adjudication to pave a binding 

~ judicata effect in the instant appeal, DER and OSM must be regarded as being 

"in privity". Thompson v. Karastan Rug Mills, 228 Pa.Super. 260, 323 A.2d 341 

(1974). The standard tests for privity for res judicata purposes require some 

mutual or successive relationship to a right of property, title or estate. 

central Pennsylvania Lumber (b. v. carter, 348 Pa. 429, 35 A.2d 282 (1944); Estate 

of William Flinn, 479 Pa. 312, 388 A.2d 672 (1978). Obviously there is no such 

relationship retween OSM and DER. 

NCF argues, ho~ver, that under recent federal court holdings there is 

privity for purposes of res judicata if there is "a sufficiently close relationship 

between parties to the first proceeding and parties to the second proceeding." NCF 

further argues that the necessary "close relationship" between DER and OSM does 

exist because under the Federal Surface Mining Cbntrol and Reclamation Act ( "FSMCRA") , 

30 USC §§l201 et seq., OSM has primary jurisdiction over surface mining regulation; 

consequently, acoording to NCF, DER' s authority to regulate surface mining, and 

therefore to issue its appealed-from order to NCF under state statutes,--namely 

the Pa. Surface Mining Cbnservation and Reclamation Act ("SMA"), 52 P.S. §§1396.1 

et seq., and the Clean Streams Law, 35 P.S. §§691.1 et seq.-,.-stems solely from the 

federal government's delegation to Pennsylvania of the aforesaid primary jurisdiction 

to regulate surface mining. 

We are not convinced by t.~ese arguments. Not one of NCF' s numerous cited 

cases holds that a state agency like DER can be in privity with a federal agency 

like OSM. Under our federal system of government, the United States and the Cbmrron

~alth of Pennsylvania are independently sovereign entities. NCF points to no 
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statutory provision or merrorandum of understanding which irrplies that OSM 

(in its prior civil penalty action) was acting on behalf of DER and could 

bind DER by its results. As DER argues, in the instant appeal DER is atterrpting 

to enforce Pennsylvania Law, not federal law [see Ralph Bloom v. DER, EHB Ibcket 

No. 84-145-G (Adjudication, February 20, 1985)]; this basic fact is not vitiated 

by the additional fact that OSM is willing to defer its enforcement of the FSMCRA 

provided DER properly enforces the SMA. 

We conclude that DER and OSM are not in privity for res judicata purp::>ses. 

For the sane reason, na:rrely lack of privity, issues litigated in the OSM hearing 

before Judge Shepherd are not precluded from relitigation in this appeal by NCF 

of a DER action~1 M:>reover, even if DER and OSM were in privity, application of 

res judicata and/or collateral estoppel principles still would be unjustified 

because the issues in the instant appeal are not identical with the issues liti-

gated in the previous OHA appeal. 

The OHA action was concerned solely with the propriety of OSM' s civil 

penalty assessment against NCF for degradation of the Watterson well during 1980 

and 1981. The instant appealed-from DER order requires NCF to replace seven 

residential water supplies; these seven wells allegedly affected by NCF's mining 

activities include the Watterson well, but also include the wells serving the 

residences of Thomas Rietscha, Michael Bugal, Edward Beilchick, IM>ight Yamell, 

1. It is true that for purp:>ses of collateral estoppel it is not absolutely 
necessary that there be privity between the parties in the first and second actions. 
Thus if NCF had been found responsible for the Watterson well's degradation in the 
original OHA hearing, it is possible that collateral estoppel would preclude NCF's 
arguing in the instant appeal that it is not responsible for the sane well's degra
dation. However, the actual holding in the OHA adjudication does not permit 
"offensive" use of collateral estoppel against NCF, and the lack of privity betv.een 
OSM and DER prevents NCF from using against DER the favorable holdings NCF obtained 
against OSM. See Restaterrent Judgments, 2d, §29. 
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Richard Sino and Merle Lydic. Judge Shepherd 1 s findings and rulings (quoted 

supra) that NCF had not been proven responsible for degradation of the Watterson 

well are far too indefinite for extrapolation to NCF 1 s responsibility for the 

degradation (alreged by DER) of the other six residential wel'Is in the area. 

Furtherrrore, even for the Watterson well the issues involved in the 

OHA action and the instant appeal are not obviously the same. The appealed

from DERorder finds tlU1t NCF 1 s mining operations contaminated and degraded the 

Watterson well (along with the other six residential wells) "on or about March 

.1983." Because our hearings are de novo [Warren Sand and Gravel Co. v. DER, 

20 Pa.Onwlth. 186, 341 A.2d 556 (1975)], and because DER obviously could renew 

its order at any tirre so as to make the order 1 s findings rrore current, we take 

our obligation in this appeal to be that we must decide whether--on all the 

evidence before us, including evidence developed after March 1983--DER 1 s require

ment that NCF repla~ the Watterson well (and the other six water supplies) is 

an abuse of discretion. DER already has placed in evidence analyses of water 

samples taken from the Watterson well as late as October 24, 1984 [DER Exhibit 

14-3]; NCF has done the sarre [NCF Exhibit 36 (a)]. Whether NCF has caused degra

dation of the Watterson well in late 1984 is not the same question as whether 

NCF had degraded the Watterson well by 1981. In addition, NCF 1 s own witness 

testified at the hearings in this appeal that the Watterson well was deepened 

in June-July of 1981, and that an aquifer presumably discharging into the Watterson 

well was plugged in February-March 1984 (N.T. 1418). Thus the basic geologic 

circumstances determining the water supply to the Watterson well are very 

different now than they were for rrost of the period 1980-81 that Judge Shepherd 

was examining. 
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In sum, use of the OHA adjudication for res judicata or collateral 

estoppel pu.rp:>ses cannot be justified, for any of the seven water supplies narred 

in the appealed-from DER order which is the subject of this appeal. 

Preclusive Effect of DER's June 25, 1981 Order 

DER asserts, and NCF does not deny, that on June 25, 1981 DER issued 

an order to NCF containing the following findings: 

(a) Cornrrencing on or alxmt August 6, 1979, 
and continuing to the present, North cambria Fuel 
Corrpany ("North cambria") has conducted a surface 
mining operation in Pine 'Ibwnship, Indiana County; 

(b) 'Ihe mining operation is authorized by 
Mine Drainage Permit No. 39A78SM1 and Mining Permit 
No. 10-49, and Mining License No. 10. 

(c) As of January, 1981, the above-referenced 
mining operation diminished the rate of recharge of 
dorrestic water wells, causing a water loss at the 
residences of Mr. and Mrs. Ibuglas Watterson, Mr. 
and Mrs. Michael Bugal, Mr. and Mrs. Richard Sino, 
and Mr. and Mrs. Thvight Yarnell located in Pine 
'Ibwnship, Indiana County, PennsylVania. 

(d) The loss of these water supplies violates 
Section 4. 2 (f) of the Surface Mining Conservation 
and Reclamation Act, Act of May 31, 1945, P.L. 1198, 
52 P.S. §1396.1 et seq. ("Surface Mining Act") and 
constitutes unlawful conduct. 

DER also asserts, and again NCF does not deny, that NCF never appealed this order. 

DER tl-~refore rraintains D,at ~~e above findings are established for the p11~ses 

of the instant appeal, and cannot now be challeneged by NCF. NCF argues that 

l:ecause the foregoing findings were determined by DER without a hearing, and were 

never actually litigated l:etween NCF and DER, those findings should be subject to 

challenge in the hearing on the rrerits of this appeal. 

It is true that under the general rules for issue preclusion, the liti-

gation of findings such as those just quoted should not l:e precluded in the instant 
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appeal unless they previously actually had been litigated. Restatement Judg-

rrents 2d, §27. Section 27 of the Restaterrent Judgments 2d also states quite 

unequivocally: 

In the case of a judgment entered by 
confession, consent, or default, none of 
the issues is actually litigated. Therefore, 
the rule of this Section does not apply with 
respect to any issue in_a subsequent action. 

NCF's failure to appeal DER's June 25, 1981 order within the 30-day period allowed 

by our rules [25 Pa.Code §21. 52 (a)] --thereby pennitting the order to becorre final 

under the holding of Bbstosky v. DER, 26 Pa.Cmwlth. 478, 364 A.2d 761 (1976)--

is quite analogous to pennitting a default judgment. 

On the other hand, this Board regularly has held that the findings in 

an unappealed order to a party are final and no longer challengeable in a timely 

appeal of a later order to the same party. Municipality of Bethel Park v. DER, 

Ibcket No. 83-067-G, 1984 EHB 716 (Opinion and Order, August 8, 1984); Arnond 

Wazelle v. DER, I.bcket No. 83-063-G, 1984 EHB 748 (Opinion and Order, August 21, 

1984). We see no reason to depart from such holdings at this time. Consequently 

lJiie rule that the al::x::>Ve-qtDted findings in DER' s June 25, 19 81 order are established 

for the purposes of the instant appeal. We stress that this ruling says nothing 

at.out the validity of NCF' s argurrent that DER should be estopped from putting 

these June 25, 1981 findings on the record. Estoppel defenses against DER are 

FOSSible, but we are in no position to decide whether the estoppel NCF urges is 

warranted without additional testimony about the circumstances surrounding NCF's 

failure to appeal the June 25, 1981 order. Bear Creek Watershed Authority v. DER, 

Docket No. 84-242-G, 1984 EHB 837 (Opinion and Order, October 29, 1984). In this 

cxmnection we add, for the parties' guidance, that (for reasons discussed earlier 

in this Opinion) the import to this appeal of findings "as of January, 1981" is 

unlikely to be rrore than minor. 
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ORDER 

WHEREFORE, this 18th day of July, 1985, it is ordered that: 

1. Judge Shepherd's OHA adjudication of August 13, 1982 has no 

binding effect whatsoever on the issues or findings of this appeal. 

2. The findings in DER' s June 25, 1981 order to NCF are established 

for the purposes of this appeal; challenges to those findings will not be allowed. 

D.Z\TED: July 18 I 1985 

cc: Bureau of Litigation 
For the Appellant: 

John A. Bonya, Esquire, 
Mack and Bonya, 
Indiana, PA 

For the Comrronweal th: 

ENVIRONMENTAL HEARING BOARD 

Member 

Ibnald A. Bro~, Esquire, Harrisburg, PA 
John c. I);:m1bach, Esquire, Harrisburg, PA 

For the Intervenors: 
Eugene E. Dice, Esquire, 
Dice & Childe, 
Harrisburg, PA 
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CO!.,JMONWEALTH OF PENNSYLVANIA 

ENVIRON:\1ENTAL HEARING BOARD 
221 NORTH SECOND STREET 

THIRD FLOOR 
HARRISBURG, PENNSYLVANIA 17101 

(717) 787-3483 

SECHAN LTI\IJE.S'IONE INDUSTRIES, INC. 

. v. 

COMMONWEALTH OF ·PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 
and SLIPPERY OOCK CREEK CLEAN WA'IER, INC., 

Intervenor 
and ARMCO, INC., Intervenor 

OPINION AND ORDER 

· Docket No. 85-162-G 

Issued July 24, 1985 

SUR MOTION FOR SUMMARY JUI:X;MENr 

SYNOPSIS 

'!he 1984 amendrrents to th~ federal Resource Conservation and Recovery 

Act (RCRA), 42 U.S. C. §6901 et seq., do not preempt the authority of the Connon-

wealth of Pennsylvania to requi~e the submission of a Part B appli~tion for a 

hazardous waste .pennit under t.he Pennsylvania· Solid Waste Management Act, 35 P.S. 

§6018.101 et seq., as implemented via 25 Pa.Code §75.265(z). The federal pro

visions apply only to RCRA pennit requirements. The requirements of §75. 265 (z) 

are prerequisites to obtaining a permit under state law. However, SliTiliT\a.ry judg-

rrent is not granted at this time; the parties have not had an opportunity to 

address the issue of whether §75.265(z) requires DER to tenninate interim status 

once it ha:s been determined that an operator of a hazardous waste management 

facility has failed to submit the Part B application required by §75.265(z). 
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OPINION 

This appeal concerns three actions taken by the Pennsylvania I:Epart

!1l2nt of Envirol'1Irental Resources ("DER") affecting a hazardous waste landfill 

operated by Appellant, Sechan Limestone Industries ("Sechan"). By a letter 

dated April 24, 1985 and an order of April 29, 1985, DER suspended Sechan 1 s 

Solid Waste Pennit, tenninated Sechan 1 s "interim status", and ordered the 

cessation of waste disposal activities in a particular area of the landfill known 

as the C-1 cell. This opinion discusses DER 1 s authority to tenninate Sechan 1 s 

interim status. Interim status is granted to allow an existing hazardous waste 

management facility to continue to operate while its application for a pennit is 

being considered. Provisions allowing a grant of interim status exist under both 

the state and the federal regulatory programs dealing with hazardous waste 

management. DER has filed a notion for surmary judgment seeking a ruling that 

it had the authority as a matter of law to tenninate Sechan 1 s interim status. 

Sechan has argued that DER1 s authority to tenninate interim status has been 

preerrpted by certain a:rrendrrents to the federal Resource C0nservation and Recovery 

Act, 42 U.S.C. §6901 et seq., the Hazardous and Solid Waste Amendments of 1984. 

Before proceeding to the merits of the parties 1 contentions, the relevant legal 

background rrrust be set forth. 

A. The Federal Regulatory Program 

In 1976, Congress enacted the Resource Cbnservation and Recovery Act 

("RCRA"). 42 u.s.c. §6901 et seq. Sections 6921 through 6929 of RCRA, as a:rrended, 

deal exclusively with hazardous waste and establish nationally applicable minimum 

standards for its management. Under §6926 of the Act, a state may apply to the 

Environmertt:a.J:. Protection Agency (EPA) for authorization to administer the state 1 s 

own hazardous waste program in lieu of the federal program established by RCRA. 
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In order to receive authorization under §6926, the state program must be at 

least equivalent to the minimum federal requirements, not inconsistent with 

thJse requirements, and not inconsistent with hazardous waste rranagement programs 

in other states. 42 U.S. C. §6926 (b). Once EPA determines that these prerequi- -

sites have been rret, the state will be granted "final authorization" to administer 

its program in the place of the RCRA program and EPA, in effect, will step out of 

the picturel 40 CFR, Part 271, Subpart A. 

Interim Authorization 

If at the time the RCRA requirements take effect, the state already has 

in effect a hazardous waste rranagerrent program but the program cannot imrediately 

qualify for final authorization, §6926 (c) provides the state with an option whereby 

it may be granted temporary authJrity ("interim authorization") to carry out 

:r;:ortions of its own program in lieu of the RCRA requirements if the evidence sub-

rnitted by the state derronstrates the existing state program to be "substantially 

equivalent" to the federal requirements. Under the regulations promulgated 

pursuant to §6926 [40 CFR Part 271, see esp. §271.12l(b)], interim authorization 

may be granted in two phases, Phase I and Phase II. Phase I allows the state to 

linplement those portions of the federal program which establish preliminary, i.e. , 

"interim", standards for hazardous waste treabrent, storage, and disposal. (40 CFR, 

Part 265) . Phase II allows the state to administer the permit program for hazard-

ous waste treatrrent, storage and disposal facilities in lieu of the federal program. 

(40 CFR Parts 124, 264, and 270). Once a state has been granted interim authoriza-

tion, either Phase I or Phase II, the state, rather than EPA, has the primary 

authority for enforcing the associated program requirements. 

~A retains oversight authority to ascertain that the state program continues 
to carrply with the federal requirerrents. See 40 CFR §271.8. 
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It is important to rmderstand what the two phases of interim author

ization entail. With the enactment of RCRA, operators of hazardous waste 

facilities must obtain hazardous waste management permi.ts which assure rompliance 

with the RCRA requirements. Operation without a RCRA permit is prohibited. 

42 U.S.C. §6925 (a). Since this permit requirerrent meant that, in theory, hazard

ous waste facilities in existence on the effective date of RCRA WJuld be without 

the necessary permit, and thus required to cease operations, §6925(e) of RCRA 

allows for continued operation, despite the lack of a permit, if the operator 

has filed a permit application and romplied with the RCRA notification provisions 

(requiring notice to EPA of the nature of the facility's hazardous waste activities; 

42 U.S.C. §6930). Compliance with the requirerrents of §6925 (e) results in a 

grant of "interim status" until a final decision is made on the RCRA permit appli

cation. During the period of interim status, standards other than the final RCRA 

operational and design standards are imposed. These "interim status standards" 

are contained in 40 CFR, Part 265 and are the standards which a state granted 

Phase I interim authorization is empowered to administer. 40 CFR §271.121 (b) . 

Once a state has been granted Phase II authorization it actually carries 

out the RCRA penni t program in lieu of EPA, and the final RCRA operation and design 

standards are applicable. 40 CFR §271.121 (b). These standards are found in 

40 CFR, Part 264. 

Interim Status 

tJnder the regulations promulgated pursuant to RCRA, the RCRA permit 

application consists of two parts, Part A and Part B. 40 CFR §270.l(b). Part A 

consists of general information concerning the location, scope, and nature of 

the hazardous waste operation. Part B is considerably rrore detailed and requires 

information demonstrating how the facility will comply with the RCRA operational 

- 571-



and design standards contained in 40 CFR, Part 264. See, 40 CFR §§270 .13 and 

270.14. Operators of existing hazardous waste facilities may satisfy the 

requirerrent of 42 U.S.C. §6925 (e) that a permit application be submitted, by 

submitting only Part A until such time as EPA requires the submission of Part B. 

Timely submission o£ Part A and compliance with the notification provisions of 

42 u.s.c. §6930 result in a grant o£ interim status by EPA. 40 CFR §270.1 (b). 

B. 'Ihe Pennsylvania Regulatory Program 

The course of Pennsylvania's legislative actions concerning the rrenage

:rrent of hazardous waste parallels that of the federal law in rreny particulars. 

Prior to 1980, the managerrent of solid waste within the Comrronwealth was governed 

by the Solid Waste Management Act, the Act of July 31, 1968, P.L. 788, No. 241. 

This Act did not contain specific provisions for hazardous waste. In 1980, the 

Pennsylvania legislature repealed the 1968 Solid Waste Management Act and 

replaced it with a much rrore elamrate statute, the Solid Waste Management Act 

of 1980 ("SW.MA"), 35 P.S. §6018.101- §6018.1003. The 1980 Act required, for the 

:first tirre, a hazardous waste penni t for the operation of any hazardous waste 

management facility within the Oomrnonwealth and made operation without such a 

permit unlaw£ul. 35 P.S. §6018.40l(a). 

Interim Status 

Since the ~sition of the new permit requirement theoretically would 

have meant the cessation o£ all hazardous waste management activities within 

Pennsylvania until the new permits could be issued, a transition scheme similar 

to that set up under §6925 (e) of RCRA was implerrented. The provisions of this 

scheme are set forth at 25 Pa.Oode §75.265 (z). Pursuant to §75.265 (z) (3), an 

existing hazardous waste disposal facility will be regarded as having "interim 

- 572 -



status" if it 1) has a current solid waste pennit? 2) has canplied with the 

SWMA notification requirerrents (requiring that DER be notified of the nature 

of the hazardous waste activities of the facility), 3) has submitted a Part A 

application for a hazardous waste pennit, and 4) is in compliance with the 

operational and design standards of 25 Pa.Code §75.265 (the "interim status" 

standards). A facility which has been granted interim status may continue to 

operate although a permit under the 1980 SWMA has not yet been received. 

Eventually, however, a hazardous waste penni t under the 19 80 SWMA must be ob-

tained. Interim status is designed sinply to allow continued operation through 

the permit review period. 25 Pa.Code §75.265 (z) (5). 

Sul:rnittal of the Part A pennit application, one of the prerequisites 

to obtaining interim status, is only an initial step in the penni tting process. 

A Part B application also rrrust be submitted. The purpose of the Part B appli-

cation is to enable DER to compare the facility's design and operational standards 

with the requirerrents irrq;:.osed under state law for such facilities, i.e. Pa.Code 

§75.264. See 25 Pa.Code § 75.265(z) (18) and (20), and §75.264(a) (1) and (2). 

c. The Relationship between the State and Federal Programs 

RCRA contemplates joint state and federal authority for the administra-

tion of tl1e mh1.L-num requirements for hazardous waste mar1ageme."1t i•·tposed by RCPA 

and its associated regulations. Emphasis is placed upon the transfer of the 

administrative function to the states. 42 U.S.C. §6902(a) (1); §6902(a} (7); §6926. 

Once ;EPA. has granted the state authority to administer a portion of the RCRA 

program, EPA essentially steps out of the picture with respect to that particular 

2
Under §6018.1001 of SWMA, all permits issued under the prior act "remain in 

full force and effect unless and until rrodified, arrended, suspended or revoked." 
This savings clause, of course, does not obviate the need for a hazardous waste 
pennit pursuant to §6018. 401 (a) of the Act. In the case of a hazardous waste dis
posal facility, it simply serves the purpose of enabling the facility to meet the 
first of the four prerequisites for interim status. 
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p:>rtion of the program. Thus, for exarrple, once a state is granted Phase II 

interim authorization, and is allowed to administer the RCRA penni t program, 

EPA will suspend the issuance of federal pennits for those activities subject 

to the approved state program. 40 C.F.R. §271.12l(f). Until the state is granted 

final authorization pursuant to §6926 (b), however, there may be dual state and 

federal authority over the management o£ hazardous wastes within the state. 

The possibility for dual state and federal regulation derives from the 

£act the RCRA does not preclude states from regulating the management of hazardous 

waste within their borders. It simply establishes minimum standards. Section 6929 

o£ the Act expressly provides that: 

Upon the effective date of regulations under this 
subchapter [Subchapter C dealing with hazardous waste] 
no State or p:>litical subdivision may impose any 
requirerrents less stringent than those authorized 
under this subchapter respecting the same matter as 
governed by such regulations . . . Nothing in this 
chapter shall be construed to prohibit any State or 
p:>litical subdivision thereof from imposing any 
requirerrents ... which are rrore stringent than 
those imposed by such regulations. 
42 U.S.C. §6929 (emphasis added). 

In addition, 40 C.F.R. §27l.l(i) provides in pertinent part: 

Nothing in this subpart [Subpart A dealing with 
Requirements for Final Authorization] precludes 
a state from: 

1) Adopting or enforcing requirerrents which 
are rrore stringent or rrore extensive than those 
required under this subpart; 

2) Operating a program with a greater scope 
than that required under this subpart. Where an 
approved state program has a greater scope of 
coverage than required by federal law, the 
additional coverage is not part of the Federally 
approved program. 

Given this possibility of simultaneous state and federal regulation, the 

operator of a hazardous waste rnanagerrent facility may have to comply with two sets 

of statutes and regulations, at least until such time as the state is granted 
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3 
final authorization by EPA to carry out the RCRA program. The obligation to 

OJI!1Ply with the state law is distinct from the obligation to comply with the 

requirements established under RCRA. 

D. Pennsylvania's Authorization to Administer the Federal Program 

The Pennsylvania hazardous waste rnanagerrent program under SWMA has 

been granted Phase I interim authorization by EPA. 46 Fed.Reg. 28161 (May 26, 

1981). The practical effect of this action is that DER, rather than EPA, is 

responsible for carrying out certain portions of the RCRA regulatory program, 

nost notably nonitoring compliance; with ~ interim status standards for existing 

hazardous waste managerrent facilities established by 40 CFR, Part 265. See 40 

CFR §271.121 (b). '!he state standards which must be :rret by operat.O.rs of existing 

hazardous waste rnanagerrent facilities granted interim status under state law 

pending DER action on a ~\IMA hazardous waste penni t are contained in 25 Pa. Code 

§75.265. As the very numbering suggests, the state standards in 25 Pa.Code 

§75. 265 reflect the federal standards contained in 40 CFR, Part 265. Thus, to 

this extent, i.e. the standards applied to interim status facilities under SWMA 

and under RCRA, tre Pennsylvania and federal programs have been unified. 
4 

3
'!he state provisions must be "consistent" with the federal requirements, 

however. 40 C.P.R. §271.4. In other words, the State'cannot impose a require:rrent 
which can be satisfied only by violating federal requirements. Michigan Canners 
and Freezers Association, Inc. v. Agricultural Marketing and Bargaining Board, 

u.s. , 104 s.ct. 2518, 81 L.Ed.2d 399 (1984). ---
4of course, Pennsylvania is free to imp:>se additional, not inconsistent 

requirements upon hazardous waste facilitites operating under interin1 status. 
The federal program requirerrents do not relieve the facility from the obligation 
of complying with these additional state require:rrents. 40 CFR §270.l(b). Pennsyl
vania has in fact taken the opportunity to impose requirerrents which go further 
than those required by EPA. For exa.rrple, under 25 Pa.Code §75.265(n), dealing 
with groundwater rronitoring, DER makes no provision for waivers. The federal 
regulations do allow waivers under certain circumstances. See, e.g., 40 CFR 
§265.90(e). -
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Permsylvania has not been granted Phase II interim authorization, or 

final authorization, and therefore cannot administer the RCRA penni t program 

itself. 
5 

RCRA pennits in Permsylvania are still issued by EPA. Pennsylvania 

issl.Es its own hazardous waste penni ts under SWMA. In other words, the state 

and federal perrni t programs have not been unified; two penni ts are required. 

'When the state receives final authorization from EPA it is possible that only 

a single pennit will be necessa:ry--one which assures that the operation will 

comply with :tot.h the federal and the state requirements. Until that time, 

havever, both EPA and DER regulate the managerrent of hazardous waste within 

Pennsylvania. 

Ec DER' s Authority to Terminate Sechan 1 s Interim Status 

Sechan was issued Solid Waste Permit #300705 in 1979 by DER pursuant 

to the Solid Waste Management Act of 1968. With the passage of the new Act in 

1980, Sechan was required to obtain a hazardous waste permit under 35 P.S. 

§6018.40l(a). Sechan corrplied with the provisions of 25 Pa.Code §75.265(z) (3) 

and was granted interim status; that is, Sechan was treated as if it had a SWMA 

hazardous waste pennit during the permit application review period. 
6 

In order for DER to complete review of a hazardous waste permit appli-

cation, a Part B application must be submitted. Pursuant to 25 Pa.Code §75.265(z) (6), 

on March 17, 1983 DER issued a letter to Sechan re~uiring the submission of a 

Part B application to DER. It admits that its landfill cannot meet the design 

5Pennsylvania is applying for authorization to administer the Phase II portions 
of b'!e federal prograrn as part of its application for final authorization wider 
42 u.s:c. §6926 (b). It is andcipated that Pennsylvania will submit its application 
for final authorization by the aDd of July, 1985, and that final autilorization will 
be g:ra11ted by the end of the year. EPA has extended Pennsylvania's ini:erirn aut.lnr
ization period until January 31, 1986, in light of this schedule. 50 Fed.Reg.3J47 
(Januar.··.Y 24, 1985). 

6Apparentiy, EPA also granted Sechan 1 s facility interim statu1: pursua11t to 
42 U.S.C. §6925(e). 
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requirenents set forth in 25 Pa.Code §75.264, which a facility must meet in 

order to be issued a SWMA hazardous waste permit. 

25 Pa.Code §75.265(z) (7) provides that: 

Failure to furnish a requested Part A or Part B 
application on tirre, or to furnish in full the 
info:r:rnation required by the Part A or Part B 
application, shall be grounds for termination 
of interim status. 

The issue presented here is whether, giv~ Sechan' s failure to sul::mit 

a Part B application, DER had the authority to terminate Sechan's interim status 

pursuant to §75.265(z) (7). Sechan claims that DER lacks such authority. 7 

1. Construction of 1984 Federal Arrendments to RCRA 

Sechan 1 s argument is premised upon the doctrine of federal preemption 

under the supremacy clause of the United States Constitution, Art.VI, §2. Sechan 

contends that by enacting certain arrend:rrents to RCRA in 1984 Congress intended 

to preempt state authority to terminate interim status for failure to submit a 

Part B application (such as the Part B application which DER required Sechan to 

submit) if the termination would occur prior to November 8, 1985. In support of 

this argurrent Sechan directs us to the following language of the 1984 amend:rrents: 

(e) Interim status 

* * * 
(2) In the case of each land disposal facility which 
has been granted interim status 1mder this subsection 
before November 8, 1984, interim status shall terminate 
on the date twelve months after November 8, 1984 unless 
the owner or operator of such facility--

(A) applies for a final determination regarding 
the issuance of a penni t under subsection (c) of this 
section for such facility before the date twelve months 
after November 8, 1984; and 

7we remark that DER 1 s March 17, 198 3 action, requlrlng submission of a 
Part B application within six months, was appealable but was not appealed by 
Sechan. 'Iherefore DER 1 s discretion in imp.Jsing this requirement on Sechan is 
not subject to challenge in the instant proceedings. 
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(B) certifies that such facility is in 
ccmpliance with all applicable groundwater 
rronitoring and financial responsibility re
quirerrents. 

42 U.S.C. §6925 (e) (2). 

Secban would have us construe this language as a grant of an extension 

o£ tine to hazardous waste £acility operators for the submittal of their Part B 

applications. In other words, Sechan contends that the 1984 arrendments to 

§6925 (e) (2) create a "grace period" during which states are powerless to tenninate 

interim status for failure to submit the Part B application. Sechan also relies 

up::m the l984 aiTEndrnent to §6926 (g) of RCRA which provides: 

(g) Amendments made by 1984 act. 

(1) Any requirement or prohibition which 
is applicable to the generation, trans:p.::>rtation, 
treabnent, storage or disposal of hazardous waste 
and which is i.rrq;x::>sed under this subchapter pur-
suant to the arrendments made by the Hazardous and 
Solid Waste Amendments of 1984 shall take effect 
in each State having an interim or finally author
ized state program on the same date as such require
TIEnt takes effect in other States. The Administrator 
shall carry out such requirement directly in such 
State unless the State program is finally authorized 
(or is granted interim authorization as provided in 

paragraph (2)) with respect to such requirement. 

(2) Any State which, before November 8, 1984 
has an existing hazardous waste program which has 
been granted interim or final authorization under 
this section may sul:mit to the Administrator evidence 
that such existing program contains (or has been 

-arrended to include) any requirement which is sub
stantially equivalent to a requirement referred to 
in paragraph (1) and may request interim authoriza
tion to carry out that requirerrent under this sub
chapter. The Administrator shall, if the evidence 
submitted shows the State requirerrent to be sub
sta.Iltially equivalent to the requirerrent re.ferred 
to in paragraph ( 1) , grant an interim authorization 
to the State to carry out such requirerrent in lieu 
of direct administration in the State by the Adminis
trator of such requirement. 

42 u.s.c. §6926(g). 
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'lhis provision, Sechan argues, iridicates that Congress intended the 

changes in OCRA resulting from the 1984 arrendrrents to be enforced by EPA, rather 

than by the state, until such tirre as the state receives authorization from the 

EPA administrator to put those changes into effect. Since the clairred "grace 

period" for submittal of Part B applications is a result of the 1984 anendrrents, 

Sechan contends that Pennsylvania cannot now require the sul:mi ttal of a Part B 

application because it allegedly has not yet received authorization from EPA 

to implerrent the 1984 arrendrrents to OCRA. 

We find these argurrents unconvincing. First, the plain language of 

§6925 (e) (2) indicates that the provision should be construed as providing a 

date for the conclusion of interim status, i.e., a date by which existing hazard

ous waste managerrent facilities must have obtained a OCRA penni t or else cease 

operations. The section refers to the termination of interim status. No portions 

of the provision cormote an extension of the period of tirre within which operators 

are to conplete the pennit application process. The sense conveyed is the 

creation of an end point, not of a grace period. Certainly §6925 (e) (2) does 

not say--as it easily could have said had Congress had the intention Sechan 

postulates--that interim status cannot be terminated before November 8, 1985. 

Our construction of §6925 (e) (2) is consistent with the legislative 

intent underlying the 1984 a~ndments, particularly with regard to D~e interhu 

status provisions of §6925 as they are applied to land disposal facilities. The 

1984 amendments derive largely from H.R. 2867. The report of the House Committee 

on Energy and Commerce which acconpanied the bill to the floor contains several 

references to the need for expediting the permit review process to assure that 

R:RA permits are in. effect at the earliest date possible. Cornnenting upon the 

1984 revisions affecting interim status, the Committee stated: 
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The primary purp::>ses . • . are . . . to 
expedite the final permit review of major 
land disposal and incineration facilities 
and close those facilities that cannot or 
will not rreet the final standards at the 
earliest possible date. The Oo~ttee is 
dissatisfied with the Pace projected by 
EPA to corrplete the penni t review process 
£or hazardous waste facilities. (emphasis 
added:) 

H.R.Rep. No. 198, 98th Gong., 2nd Sess. 44-45 
reprinted 111 1984 U.S.Oode Gong. & Ad. News 
5603-04. 

'Ihe Cbrrnnittee repeatedly made clear its concern with t.'f-}e problems 

associated with land disposal rrethods. Indeed, the 1984 arnendrrents added the 

following "Cbngressional findings" : 

Certain classes of land disposal facilities 
are not capable of assuring long-tenn contain
ment of certain hazardous wastes, and to avoid 
substantial risk to human health and the 
environrrent, reliance on land disposal should 
be minimized or eliminated, and land disposal, 
particularly landfill and surface irnpoundrrent, 
should be the least favored rrethod for managing 
hazardous wastes . • . 

42 u.s.c. §690l(b)(7) 

Not mtil permit applications are a:mplete can the facility be measured 

against the standards established mder RCRA in 40 CFR, Part 264 to detennine its 

ability to effectively and safely handle hazardous substances. The Corrmittee 

noted that "a large nu:ml::er ,,f hazardous waste management facilities currently 

operating under interim status standards can present significant human health and 

environrrental problems" and concluded by stating that it "intends to convey a 

clear and c:,:c.::UTlbiguous message to the regulated corrmunity and the Environrrental 

Protection Agency: reliance on land disposal of hazardous waste has resulted in 

an maccepj. ~':Jle risk to human health and the environrrent. COnsequently, the 
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Cbrnmittee intends that through the vigorous implementation of the objectives 

of this act land disposal will be minimized " H.R.Rep. No.l98, 98th Concr., 

2nd Sess., 55-56, reprinted in 1984 U.S.Code Cong. & Ad. News 5613-14. 

Given these statements of legislative intent, we find it inconceivable 

that section 6925 (e) (2) was rreant to grant operators an additional period of 

time within which to submit the information necessary to determine whether their 

hazardous waste .facility conplies with the fir:al design and operational standards 

imposed under RCRA, particularly where the facility uses disposal rrethods which 

have resulted in groundwater rontamination (as is the case for Sechan' s landfill). 

The 1984 arrendrnents to §6926(e) clearly were intended to provide a final deadline 

by which such infornation must be submitted or the facility forced to close. 

Since we have rejected Sechan' s argurrent that §6925 (e) (2) creates a 

grace period for the submission of Part B applications, we need not address the 

contention that §6926 (g) requires that the statE· receive authorization from EPA 

before applying the RCRA tirre limits. No argument has been raised that Pennsyl

vania is imposing any other requirement of the 1984 RCRA arrendments against Sechan 

in contravention of the provisions of § 6926 (g). 

2. Preemption of State Authority 

MJreover, and equally importantly, even if we were to accept Sechan' s 

interpretation of §6925 (e) (2) , we could not conclude that this statutory pro

vision preempts Pennsylvania's authority to require a Part B pennit application 

pursuant to 25 Pa.Cbde §75. 265 (z) (6) . RCRA--even as arrended--does not conpletely 

preernpt state suthori ty. 

State regulatory authority may be preemr·' ed bv a fedC!ra statute J. hree 

ways: 1) if Congress indicates its intention to occupy an entire field of r -

lation, precluding the states from engaging in any act~ ty in th; t area, 2' .~_ 
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the federal statute ex ~essly states that Congress intends to preempt state 

law, or 3) if the stat law conflicts with the federal statute. Michigan 

Canners and Freezers Association, Inc. v. Agricultural Marketing and Bargaining 

Board, u.s. .1..04 S.Ct. 2518, 81 L.Ed.2d 399 (1984). 

This case clearly is not one which falls within the first of these 

categories. Relatively few tr.eas have been found to be "occupied" by the 

federal government. Typical examples are foreign affairs and national security. 

See, zscherrtig v. Miller, 389 u.s. 429, 88 s.ct. 664, 19 L.Ed.2d 683 (1968); 

DeGregory v. Attorney General of New Hampshire, 383 U.S. 825, 86 S.Ct. 1148, 

16 L.Ed.2d 292 (1966). Moreover, '§6929 ("Retention of state auth::>rity") and 

§6926 ("Authorized State hazardous waste programs") of RCRA make plain Congress 1 

intent that the states can and should play a :role in the regulation of hazardous 

waste management. 

'Ib a certain extent, the operation of RCRA falls within the second of 

the three preerrption categories. RCRA establishes minimum federal standards for 

hazardous waste manage:rrent. 42 U.S.C. §6929. States may not impJse less stringent 

requirements than those irrposed under RCRA, and to this extent state authority is 

preempted. However, there has been no contention here that Pennsylvania 1 s stand

ards are not as stringent as the federal; thus, this area of federal preerrption 

is not at issue. For this reason i' , recent case cited by Sechan, New Jersey 

State Chamber of CommeJ=e v. Hughey, 600 F.Supp.606 (D.N.J.l985), is inapplicable. 

'Ihere the controlling j )deral statu+ , The Occupational Safety and Health Act, 

29 U.S.C. §651 et seq., expressly p ~eluded the states from establishing their 

own regulatory program. Section 667 a) precludes a state from __ "asserting juris

dicti ~,- under state law" over an:-y occ:upational safety or health issue with respect 
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to which a standard has been imposed by the Act. 
8 

In the present cL~cumstance, 

OCRA explicitly :p=riDits the states to irnrx>se nore stringent or additional 

requirerrents in the very areas of concern addressed by PCRA. 42 u.s c. §6929. 

As noted above, tmder RCRA bot.~ the federal government and the state sy simul-

taneously exercise regulatory authority over a given hazardous waste facility. 

Dual state and federal regulation creates the possibility that the 

third type of federal preemption v.rill arise, i.e., a conflict between the state 

and federal provisions, requiring that the federal law prevail. "Conflict" is 

defined in Michigan Canners, supra, as follows: [C]onflict arises when com-

pliance with both state and federal law is irrpossible, ... or when the state 

law "stands as an obstacle to the accomplishment and execution of the full pur-

poses and objectives of Congress. " 

It is this type of preerrption which Sechan argues applies in the 

present context. It contends that by requiring the Part B application before the 

RCRA deadline of November 8, 1985, Pennsylvania is irorx>sing a requirerrent which 

is inconsistent with the federal program. 

We reject this argurrent, however. Even if we were to agree that the 

1984 amendments to §6925(e) (2) were intended to provide an extension of the 

period within which hazardous waste facility or:erators could submit their Part B 

applications under OCRA, we -w:>uld be constrained to hold that §6925 (e) (2) has no 

effect upon Pennsylvania's authority to require a Part B application pursuant to 

25 Pa.Code §75.265(z) (6). The Part B application which Pennsylvania is requiring 

from Sechan is for a state pennit, one issued under §6018.40l{a) of SWMA, rather 

than a PCRA permit issued pursuant to 42 U.S.C. §6925. Sechan does 'ot conte:r:1 

8 
29 U.S. C. §667 (b) permits a state to submit a plar. for state i· plerrent?+-ion 

of the federal Act; however, concurrent state/federal regulation of matters 
addressed by OSHA is not permitted. 
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that an application for a state permit would make it impossible for Sechan to 

corrply with federal law. Sechan has not convinced us that DER's authority to 

require a Part B application from Sechan "is an obstacle to the accorrplishiTent 

and execution" of RCRA' s objectives. 

In other words, it is our view that the state program DER is atterrpting 

to enforce does not conflict with the requirements established under RCRA. There

fore, the state may freely exercise its police power to regulate the management 

of hazardous waste within its l:xlrders; §6929 of RCRA expressly so states. Sechan 

argues that Congress, in amending §6925 (e) (2), intended to preclude the states 

from requiring a Part B application prior to November 8, 1985. Congress certainly 

has the authority to prescribe the t~e period for submission of Part B applications 

for RCRA permits, but in light of §6929 of that Act, we cannot conclude that 

Congress intended to regulate the time periods for submission of applications for 

state hazardous waste permits. RCRA's provisions apply only to RCRA programs. 

Pennsylvania's hazardous waste permit program has not yet been granted authoriza

tion by EPA to operate in lieu of the federal permit program; it is not yet a 

RCRA program. The Pennsylvania permit require:I'lEI1t derives from an independent 

body of law, the Pennsylvania Solid Waste Management Act and its associated 

regulations. 

The fact that rra.ny, if not rrost, of the operational and design standards 

which Sechan would have to meet under state law are identical to the RCRA require

rrents does not affect our conclusion herein. In order to obtain authorization 

to administer the RCRA program, Pennsylvania must conform its regulations to 

reflect the rninjmurn standards established under RCRA. Howeve:J;:, until such time 

as EPA has grcti1ted such authorization, the state and federal regulatory programs 

remain separate. Sechan must corrply with both. After Pennsylvania receives 
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authorization to administer the :OCRA program, Sechan will have to· comply only 

with the s:r:ecific requirerrents Pennsylvania irrq;oses, which will be consistent 

with RCRA. requirerrents. At no point during the transition from joint federal/ 

state authority to solely state authority does RCRA permit an operator to ignore 

state law requirements. 

Thus, since Sechan admits it never has submitted its Part B application 

as required by DER, and since we have concluded DER is not preempted, DER may 

justifiably rely upon this failure as grounds for termination of interim status 

pursuant to 25 Pa.Code §75.265(z) (7), even if the intent of Congress in amending 

§6925 (e) (2) of :OCRA was to grant operators additional tirre to meet operational 

standards irrq;osed under RCRA, as Sechan has argued. 

CONCLUSION 

Despite the immediately preceding paragraph, at this tirre we are not 

willing to grant DER' s l:ECfuest for smro:nary judgment. The language of 25 Pa.Code 

§75.265(z) (7), quoted supra, is to the effect that failure to timely furnish the 

Part B application "shall be grounds for termination of interim status. " The 

language does not state unequivocally, as it might have, that "DER shall terminate 

interim status upon a finding that a requested Part B application has not been 

t.irn=ly fl.rrnished .. " Because of the speed vrith wf'j_ch these proceedings r.ta ... ve 

advanced (the notion for summary judgrrent was filed by DER on May 8, 1985, only 

eight days after the appeal was filed) , we are not convinced the parties have had 

ample time to address t.~e crucial issue now remaining, namely: Since the Board 

has ruled herein that DER had the authority to request a Part B application and 

to terminate interim status before November 1, 1985 if sufficient grounds were 

sho~n, does section 75.265(z) (7) require DER to terminate interim status because 

of Sechan' s failure to submit a :{'!art B application? 
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'Ihe parties will have the opportunity to brief this question in due 

course. In the rreantirre, the accelerated hearing on the merits of this matter 

will take place as scheduled. 

ORDER 

WHEREFORE, this 24th day of July, 1985, it is ordered that a ruling 

on DER' s ~btion for Sumnary Judgrrent is deferred pending the hearing on the 

ITErits of this matter and receipt of post-hearing briefs addressing, inter 

alia, the issue set forth in the final paragraph of the foregoing opinion. 

DA.'IED: July 24, 1985 

cc: Bureau of Litigation 
Fo.r the Appellant: 

Lawrence A. Dernase, Esquire, 

ENVIID'NMENTAL HEARING BOARD 

Eili'JARD GERJUOY 
Member 

ruse, Schmidt, Chapman, Duff & Hasley 
Pittsburgh, PA 

For the Cornronweal th: 
Howard J. We in, Esquire, Pittsburgh 

For Intervenor (Slippery Rock Creek Clean 
Water, Inc.): 

Linn K. Beachem, President 
Slippery Ibck Creek Clean Water, Inc. 

For Inter,.renor (Arrrco) : 
Harley N. Trice, II, Esquire 
Heed Smith Shaw & McClay 
Pittsburgh, PA 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
ll1NORTHSECONDSTREET 

THIRD FLOOR 
HARRISBURG, PENNSYLVANIA 17101 

(717) 787-3483 

JOHN P. NIEBAUER, JR., et al. Docket No. 85-212-M 

Issued: July 25, 1985 Appellants 

v. 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

Appellee· 

and FRANKLIN 'IDWNSHIP BOARD OF SUPERVISORS 

Intervenor 

OPINION AND ORDER 
. SUR pETITION FOR ·SUPERSEDEAS 

Synopsis 

Appellants' petition for supersedeas from DER's order of April 25, 1985, 

which, inter alia, required appellants to sample and analyze containerized wastes 

stored (at DER's direction} at appellants' landfill site in Franklin To.-mship, 

Huntingdon County, Pennsylvania,, following leakage o;f! sa,J.."d wa.stes onto the ground 
. . . 

and into a lagoon ;from a. floor dra,in in a. na,intenance building located on appellants' 

site, is deni:ed without a. n~ing due to the petition's lack of specificity. 

25 Pa. Code, §21. 77. In addition, the Board lacked the power to grant the equitable 

relief requested oy appellants- ~y, perrru."'ssion to di'Spose o;f the containerized 

wastes at a s~ge treabtent plant chosen :oy appellants• Also, a. supersedeas could 

not issue Deca.use suCh issua,nce would result in ~ alteratJ.'on of the status quo. 
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OPINION 

Appellants, John i. Niebauer, Jr., Delta Excavating and Trucking Conpany, 

Inc., Delta Quarries and Disposal, Inc., and, Eart:hm::>vers Unlimited, Inc., peti.::-

tion the Board for supersedeas in appellants' appeal of an order of appellee, 

Connonwealth of Pennsylvania, Departrrent of Envirornnenta.l Resources (DER), dated 

April 25, 1985, 'Which, inter alia, required appellants to sanple and analyze 

containerized wastes stored at appellants' landfill site located in Franklin 

TcMnship, Huntingdon County, Pennsylvania. DER noves the Board to dismiss appellants' 

petition for supersedeas. Appellants collected and containerized the aforementioned 

waso::,s in compliance with DER's appealed-from order, which alleges that the wastes 

were generated by appellants and discharged onto the ground and into a lagoon on 

appellants • landfill site through a, floo;r: drain in appellants' maintenance building. 

DER' s appealed-from order also directed appellants to store the containerized wastes 

at appellants' landfill site until appellants completed the sampling and analysis 

(in a manner approved ::md supervised by DER1 to determine whether the wastes should 

be classified as residual or hazardous wastes pursuant to the Solid ~7aste Managerrent 

Act. 35 P.S. §60U~ .101 et ~· Such_ classification will apparently determine the 

appropriate rrethod a·1 location for storage or disposal of the aforerrent.ioned wastes. 

Appellants have cornpl:Led with that portion of DER' s appealed-from order which requires 

storage of the contai.erizee · .,, stes (. --site until the completion of sanpling and 

analysis, but appella: 1ts >eek the Board's grant of a supersedeas allCMing appellants 

to dispose of the wastes .1 a sewage .. :eatrrent plant of their own choosing. 

Appellants also ar.CY'' ~ th"'t being ~equired to sample the wastes and to provide 

DER with the analytical results would "iolate appellants' privilege against self

incrimi.nc.tion, in view of the fact tha;- the discharge of the wastes allegedly 

constitutes a violation _.f the S..:.;lid Waste Management Act (st'l1Al and the Clean 
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Streams law (CSL) and because these twG statutes provide for criminal prosecu-

tion of violators of these statutes. CSL, 35 P.S. §691.602; St~, 35 P.S. §6018.606, 

However, since the self-incrimination issue is rrore properly addressed following 

hearing or argument on the merits, we will not address it at t..llls t.ime in consid-

ering appellants' petition for supersedeas, especially in view of the fact that 

appellants are not entitled to a supersedeas for rn::.•:c-e fundamental reasons which 

are set forth belCM. 

First, appellants have failed to comply with the requirements of Section 21.77 

of the Board's Rules and Regulations, which provides: 

[a] petition for supersedeas shall state with particularity 
the facts and citations of legal authority ~']?On the basis of 
which the .petitioner believes the pet:ition should be granted. 
~petition for. supe1:sedeas- :rray ·-~denied without hearing fo..E.. 
lack -~ such specificity, or for failure !£ state yro~::1s 
sufficient-~ the granting thereof. · 

25 Pa. Code, §21. 77 (enphasis addedl. We note that appellants' petition for 

supersedeas, filed with appellants·' notice of appeal on May 24, 1985, consisted 

entirely of the follCMing paragraph: 

John P. Niebauer, Jr. , Delta Excavating & Trucking Company, 
Inc. , Delta Quarries and Disposal, Inc. , and Earthrrovers Un
limited, Inc., Appellants in the anove captioned appeal, for 
the reasons set forth in their Notice of Appeal [, ] hereby pe
ti tion the Environrrental Hearing Board for supersedeas allow
ing Appellants to dispose of the containerized waste referred 
to in DER's Order of April 25, 1985, in a sewage treatrrent 
plant of Appellants • choosing. 

Section 21.77 is explicit and unarribiguous concerning the specificity require:rrents 

of a petition for supersedeas, especially when Section 21.77 is read in conjunc-

tion with Section 21. 78, which. sets forth the circumstances affecting the grant 

or denial of a petition for supersedeas. Appellants' petition:fo.L supers.edeas;-: nob

withstanding its reference to their notice o~ appeal, is. wholly deficient and :does not 

comply with the specificity requirements of Section 21.77. Our rep:robation of such 

deficient petitions has been stated in the past, see, e.g., Oak Tree Coal Company 
---.... 

v, DER, 1983 EHB 255, and we unhesitatingly reaffirm our condemnation of the,practice 

of filing such petitions. In addition, appellants' attempt to refer the Board to 
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appellants 1 notice appeal for grounds for granting supersedeas is likewise 

denounced, especially where, as is true here, the notice of appeal only sets 

forth argurrents concerning the merits of the appeal and does not contain argu-

rrents addressing the circumstances affecting grant or denial of a petition for 

supersedeas pursuant to 25 Pa. Code, §21. 78. 

Moreover, after the filing by appellants on May 30, 1985 of a self-labeled 

supplemental petition for supersedeas, 1 and the filing by appellants on June 24, 

19 85 of a response to DER' s notion to dismiss appellants 1 petition for supersedeas, 

appellants to date have yet to argue in nore than perfunctory, boilerplate fashion 

the specific circumstances affecting t.l}e grant or denial of a petition for super-

sedeas. Although we do not :rrean to exalt form over substance in considering appel.:.. 

lants 1 petition for supersedeas and supplemental petition for supersedeas, we do 

not believe that appellants have CCl!Iplied with the e:xpress and unarrbiguous require

ments. of Sections· 21.77 and 21.78 of the Board 1 s Rules and Regulations. 25 Pa. Code, 
2 

§§21. 77, 21.78. In the absence of such conpliance, we will not grant supersedeas. 

1 
Although the Board 1 s Rules and Regulations do not expressly provide for 

the filing of a so-called supplemental petition for supersedeas, Section 
21.76, which states that a petition for supersedeas may be filed at any 
time during the proceeding, provides support for the filing of such a peti
tion. 25 Pa. Code, §21.76. 

2 
We also note that appellants' response to DER's notion to dismiss appel

lants' petition for supersedeas-- the first filing by appellant which con
tains citation to case law- also contains factual allegations follc:Med by 
citation to legal authority allegedly in support thereof. HCYtrever, appel
lants merely cite supposedly applicable case law without even including 
or discussing, even parenthetically, the holdings of those cases, let 
alone argurrent shewing how those holdings support appellants' factual 
allegations. t\le do not look favorably upon such :Oare citation to legal 
authority- "' >:>ractice which fails to comport with the spirit and language 
of 25 Pa. ' )6.<::., §21. 77 (eoncern:i:ng the specificity· requirement of a peti
tion for supersedeasT and wl'rlch unnecessarily· consurres the Boarn' s time 
and resources. 
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Second, two additiona,l grounds exist to support denial of appellants' 

petition for supersedeas without hearing. In their petition, appellants ask 

the Board to grant supersedeas "allCM.ing appellants to dispose of the contain-

erized waste .•• in a sewage trea'btent plant of appellants 1 choosing." However, 

as DER corre¢Uy notes in its notion to dismiss appellants 1 petition for super-
:i-~ 

sedeas, the BOard does not possess the pc:Mer to grant such equitable relief. 

Elias v. Enviromrental Hearing Board, 10 Pa.Ci.1Wlth. 489,495-96, 312 A.2d 486, 

488-89 (1973}. In addition, a supersedeas gnmting the relief requested by appel-

lantS 'Would inlpermissibly· alter the status quo. See, e.g., Nilliam Fiore t/d/b/a 

Municipal and Industrial Disposal·~· v. DER, EHB Docket No. 85-020-G (0&0, 

February 12, 1985} [citing Parker ·sand and Gravel v. DER, 1983 EHB 557}. The status 

quo which exists herein is that the containerized wastes are stored at appellants' 

landfill site pending resolution of the rrerits of appellants' appeal. Prior to 

a hearing and/or argurrent on the nerits, the Board cannot and will not alter the 

status quo.; it must be maintained by continued storage of the containerized wastes 

at appellants' landfill site. 

Accordingly, for the foregoing reasons, .we enter the following order. 
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ORDER 

WHEREFORE, this 25th day of July, 1985, the petition for 

supersedeas filed by appellants in the appeal of John P. Niebauer, Jr. , et al. 

v. DER and Franklin ~ Board of -~rvis_q;.~, EHB Docket No. 85-212-M, 

is denied. 

Dated: July 25, 1985 

cc: Bureau of Litigation 
For Appellants: 

John F. Stoviak I Esq. 
Michael L. Krancer, Esq. 
Dilworth, Paxson, Kalish and Kauffman 
Philadelphia, Pa. 

For Appellee: 
Paul Sinon, Esq • 
.Assistant Counsel 
Central Region 
Harrisburg, Pa. 

For Intervenor: 
David G. Mandelbaum, Esq. 
Joseph M. Manko, Esq. 
Robert B. McKinstry I Esq. 
N:>lf, Block, Schorr and Solis-Cohen 
:Philadelphia, Pa. 
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COMMONWEALT!1:!~1f£ PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
221NORTHSECONDSTREET 
i·~ ~~ e..~Htflj<fitoMl Y~~f~ ;;l:Ld::t· 

HARRISBURG, PENNSYLVA."iiA 17101 

_,_:;1.:;s.1~.-~::J:.~r?i: ..•.. l~::.~~:.::' __ :>..;~.::';.'::';::::~:·:r.;~.:·.:_ •. :~-~ .. -~r~r:r':f::::·-O:'t::::~' ({1;7~~'bl4B13 rrk 

Docket No. 83-190-M 

Issued: July 25, 1985 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

Appellee 
and S. R. DAILEY AND SONS 

- Permittee 

. 
' 

OPH;!Jf~.(~ t(;>~~~~;t3£~x~~:~~::~~'1 
SUR PERMITI'EE t S MOTION TO Disr.q~ ~ i:i . .1!'1£~Jebsii=r:t'1 

-:. :~1:,~ L f ?.31t~~:;.~- ··:t{:i?. 
Synopsis iH:Ei"-! 

n.=~)..trr.f;{i lf£-~·t'J...r:lk~t 
Permittee • s notion to disrn:tss the appeal of appellant~ I~P:r~'i~_tWash-

:~· ~:1C~!1l£~)1r'.!:;~.t:trk ·~\,Cf~ 

ington of DER' s issuance of a. solid waste m:mag~~ ~~!t;<J;tfn~.v~'l qg?2~4::h},('tp.llc:Ming 
,,. '~>.:.::;~{ "'f~fp.:£:,1\l <!I ;;,.1 ·'·''~ ... :::;.<:<·--· ··~ 

the agricultural utilizati'On of sewage sludge by,~:tf~§.}1&~'i l?§iJf~,>~d Sons 
;).., .. - _.__ 

:r~Brk·{).~£.~i,.,[c(5 •.• ,,~,. •. , .. ,_, ~'i!x:~.It~ ~-

on land located ;·11 Was!li'ng+-on 'I'c:«N:n~h.ip, Fra..11.ld i'11 C-Ounty, , ~,~n..~-?Y:k~.i.gJ..r.~: de..ni ed. 

Appellant has a suBstantia_l, dtrect and :imrediate interest in the establishment 

of an agricultura.l utilization operation within its borders so as to confer standing 

to challenge DER's issuance of a pernd.t for such an operation. Bedminster 'l'c:Mnship, 

et al. v. DER, et al.,- ·_· _l?a..~lth~ ·_· _, 486 A.2d 570 0-9135}. 
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. OPlNION 
;, ,. 

'nle Township of washington~ apPeriant herein, filed on August 29, 1983, 

an appeal fran the issuance. _by ~~, tl1e Connonwealth of P~ylvania, Depart

nent of Environnental Resources (DER}, to pennittee, S.R. Dailey and Sons, of two 
. . .· 

solid waste managercent permits allowing the agricultural utilization ·of sewage 

sludge on land located in washington TcMnshi.p, Franklin County, Pennsylvania 

(permit no. 602341}, and on land located in Antrim Township, Franklin County, 

·Pennsylvania (pennit no. 602340} • Fol.l.aving the filing by pei:mittee of two 

notions to dismiss, one for each penni.t issued by DER, the Board on January 19, 

19 84, granted permittee • s notion to dismiss that portion of appellant • s appeal 

~ncernirlg permit no. 60234~ on the basis that Washington Tc:Mnship did not 
. -- ... · .. _:,. __ _ 

possess standing to challenge a pennit issued for the agricultural utilization of 

sewage sludge on land located outside its borders. 

Following a period of inactivity, and in response to a Board status report 

request dated July 7, 1985, both the appellant and permittee responded with a re

quest for action on the remairiing portion of permittee • s notion to dismiss, 

concerning permit no. 602341 far the agricultural utilization of sewage sludge· 

on land located in Washington Township. We have considered the notions and briefs 

filed by the parti~ in late 19.83 and early 19.84: although there may have been 
' ·. - "'' -~·- ··. ·' . 

~ ·-.~ .. ·.. .:.~·-.-~ ;-·. -·_, . . ··:~:. .. 

sare doubt conceming ~- i:ssue of appellant's standing at that tirce, a recent 
• •• - •• ~--: _ • ..:_. ; '· ;_ .... - • ·- • •• 4> • 

. ,_,. CcmtDriWealth CoUrt decis~ nas.r~lved any, such do~t., It~ ~ beyond.digpute 

.. ·. that the ~p of ~ has a substailti;u,· ~t and ~te fukest-
.: :; ~- . ~-. . . : . :·: ~~:-~~: --~~:;~;:.~~_::.:' ~-.' .:-.. -~-;:~,: --r.~- :: . ' !,-~ • • •. . . ~ ''·:'·' '.- ::' :·~-:· ' . - . ; '\ . ·- • • • " 

in the establ.ishrrent of an agricultural utilization operation within its borders 
. ·.: ~~~~~:~/~£~~~~- ~~-~/~ '. : ~. ~- .:.~~: -~~~~,~~'~:~-~~>~ _.. . -· ' ·.. . ~-·~ .. =-:- -· .... • . • _·_ .-·-. - ... ~ •. · . : .. , .•. :_ 

so as:_ m.·oonfer st.and.ing to challenge DER's .:i:ssuanC:e of a permit for that operation~ : 
:. : • '·'.:- .. _.,;~;:£>.:~:·~-~::~· :;,_. ·'.,:"~.:·.: ·::. '... -, . ··.,:, .-._:,,. ·.' • . :•• ' I 



application of sewage sludge to land located within the tc:Mnship's borders); 

Susquehanna County v. DER, 500 Pa. 512, 458 A.2d 929 (1983); Franklin Township 

v. DER, 499 Pa. 162, 452 A.2d 718 ll982l; William Penn Parking Garage v. City 

of Pittsburgh, 464 Pa. 168, 346 A.2d 269 (1975). 

Second, DER' s argument that appellant has waived any issues on appeal which 

were not raised in the corro:rents appellant submitted to DER pursuant to Section 

504 of the Solid Waste Management Act ($\~), 35 P.S. §6018.504, is rejected. 

Section 504 states 1 in its entirety: 

[a]pplications for a permit shall be reviewed by the appropriate 
county, county planning agency or county health depari::Irent where 
they exist and the host rmmicipality, and they nay recomnend to 
the departrrent conditions upon, revisions to, or .disapproval of 
the permit only if specific cause is identified. In such case the 
departrrent shall be required to publish in the Pennsylvania Bull
etin its justification for overriding the county's recornrrendations. 
If the departrrent does not receive cornrrents within 60 days 1 the 
county shall be deemed to have waived its right to review. 

35 P.S. §6018.504. Section 504 states that only a county shall be deerred to 

waive its right to review if it does not file corrrrents within the sixty (60) 

day period. Appellant herein, not a county but a township 1 cannot be subject 

to the reach of the waiver provision of Section 504. Moreover, it is not al-

together clear to us whether the legislature's use of the te:rm "review" in 

section 504 refers to review by DER or review by the Board on appeal. We are 

incliiled to believe t."i.at t."'le former situation .is wi:.th.in the purvie-w of t."'le 

waiver provision of Section 504 and that the latter situation is not. '!his 

construction of Section 504 is clearly rrore reasonable, especially in view 

of the fact that when the legislature provides for waiver of issues on appeal, 

they do so in explicit tenns. See, ~-, 2 Pa.C.S.A. §703 (a); Pa.R.A.P., Rule 

302, 42 Pa.C.S.A. 

Accordingly, for the foregoing reasons, we enter the follCMing order. 
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ORDER 

WHEREFORE, this 25th day of July, 1985, the pennittee's 

notion to dismiss the appeal of appellant Township of Washington (of DER' s 

issuance of pennit no. 602341}, EHB Docket No. 83-190-M, is denied. 

Dated: July 25, 1985 

cc: Bureau of Litigation 
For Appellant: 

Stephe:-.n E. Patterson, Esq. 
Patterson, Kaminski, Keller and Kiersz 
Waynesboro, Pa. 

For Appellee: 
Michele Straube, Esq. (wi thdrawnl 
Assistant Counsel 
Central Region 
Harrisburg, Pa. 

For Pennittee: 
E. Franklin Martin, Esq. 
Martin and Kornfield 
Waynesboro, Pa. 
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COMMONWEALTHzQ:Ii) PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
::.1d:! , 22;iNOl'J?JI!SECONntmEET.d'.:i·?~; 

THIRD FLOOR. 

m~JSDJJftg{~~~}~M ~?JO.L:,gc:aY:s 

Docket No. 85-ll'J-,1111 

Issued: July 25, 1!:.! .;5 

v. 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

Appellee 

and s. and M. WASTE oiL, nc., 
Pennittee 

OPINION AND ofu>ER )-,>_r 

SUR PERMITI'EE 1 S MOTION TO DISMISS 

Synopsis 
. f.~t.;· -,-.,-•-f';.' ~·:-~':. f--··,:··• .. ·1{.' ·;_·:· 

Pennittee's rrotion to dismiss the appeal of appellants 'Sc;>~if,:~;--·-~;:::"' 
... ~~,, __ ,,,,,., ~-~J~,.._ .. ,_. •''- ---.~.J ,., 

~ 'L\;~("f . t"'' ;--"'!·'"·-r t;:J.-<:· .,-~ ~- r --r,""i~-~~~-;r -~ 
Betty Lehman, et al. fran the issuance by a llee ~,.:;;::;.,.;;;..,);b--oflr--;· ·- ·1-ppe _.,_-tt.!''fft~\Ji)_ 1;,_:::, ~::f.,., 

operation of an oil separation facility located in Milford Township, Pike 

County, Pennsylvania, is denied.· Appellants filed their notice of appeal 

within the requisite thirty (30) day appeal period. 25 Pa. Code, §§21.11, 

21.52 (a). Also, service upon counsel for the pennittee of a copy of appellants' 

notice of appeal complied with the requiren:ent that appellant serve such a 

copy upon the permittee. 25 Pa. Code, §21.5l(f) (3). 
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OPINION 

Permittee S. and M. Waste Oil, Inc. noves the Board to dismiss the 

appeal of appellants Sonnie and Betty Lehman, et al. from the issuance by 

appellee Cormonwealth of Pennsylvania, Department of Envirornrental Resources 

(DER) of a permit for the operation of an oil separation facility located 

in Milford Township, Pike County, Pennsylvania. Penni ttee 1 s notion to 

dismiss is denied for the reasons stated in our Opinion and Order in Milford 

Township Board of Supervisors v. DER and S. and M. Waste Oil, Inc., dated 

July 25, 1985, EHB Docket No. 85-107-M, and in view of the fact that the 

record indicates that appellants 1 appeal was docketed on April 12, 1985, 

within the requisite thirty (30) day appeal period. 25 Pa. Code, §§21.11, 

21.52 (a). 

It should be noted that the permittee has raised no allegation herein 

concerning the standing of appellants to challenge DER 1 s permit issuance. 

ORDER 

Permittee 1 s notion to dismiss the appeal of appellants, Sonnie and 

Betty I.clman, et al., EBB Docket No. 85-117-M, is denied. 

OATED: July 25, 1985 

cc: Bureau of Litigation 
For Appellant: 

Joseph F. Kaireen, Esq. 

For Appellee: 
John Wil.Irer, Esq./Eastern 

For Permittee: 
John T. Stieh, Esq. 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
lll NORTH SECOND STREET 

THIRD FLOOR 
HARRISBURG, PENNSYLVANIA 17101 

(717) 787-3483 

MILFORD 'l'CH'JSHIP BOARD OF SUPERVISORS 

Appellant 

v. 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 

Appellee 

and S. and M. WASTE OIL, :rl.'C. 

Penni.ttee 

Docket No. 85-107-M 

Issued: July 25, 1985 

OPINION AND ORDER 
SUR PERMITI'EE Is Mal'ION TO DISMISS 

Synopsis 

Penni. ttee' s notion to dismiss the appeal of appellant Milford Township 

Board of Supervisors from the issuance by appellee Ccmronwealth of Permsyl

vania, Depart:nent of Enviro:nnental Resources (DER) of a solid waste management 

penni.t for the operation by penni.ttee s. and M. Waste Oil, Inc., of an oil 

separation facility located in Milford To.rmship, Pike County, Pennsylvania,· 

is denied. Appellant's appeal was filed in a timely fashion pursuant to the 

~:a.. Rules. and RegUlations. 25 Pa. Code, §§21.11, 21.52. In addition, 

appellant's failure to serve a copy of its notice of appeal upon the pe:rndttee, 

as required by 25 Pa. Code, §21.51. (f) (3), did not constitute sufficient grounds 
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for dismissal where appellant instead served a copy of its notice of appeal 

upon counsel for pennittee, thereby perfecting its appeal pursuant to 25 

Pa. Code, §21.52(b). 

OPINION 

Pennittee s. and M. Waste Oil, Inc. noves the Board to dismiss the 

appeal of appellant Milford Township Board of Supervisors fran the issuance 

by appellee Cornronwealth of Pennsylvania, Department of Envirormental 

Resources (DER) of a solid waste managem:mt permit for the operation of 

an oil separation facility located in Milford Township, Pike County, Pennsyl

vania. Pennittee argues three grol.lllds for dismissal--unt.i.mal.y filing, lack 

of perfection, and absence of standing--all of which are discussed and 

rejected below. 

First, penni ttee alleges that appellant • s appeal was not filed in a 

timely fashion. In support of this allegation, pennittee states that 

DER's permit issuance occurred on March 1, 1985 and that appellant's appeal 

was filed on April 12, 1985. If these allegations were correct, we \<VOuld 

grant permittee's notion to dismiss pursuant to 25 Pa. Code, §§2l.ll, 21.52, 

which require the filing of an appeal within thirty (30) days after appellant's 

receipt of notice of DER' s action. However, both of permittee's allegations 

are incorrect. 

The record indicates that, although the pennit at issue herein is dated 

March 1, 1985, the cover letter (enclosing the penni.t) which DER sent to 

pennittee is dated March 10, 1985. Appellant indicates in its answer to 

pennittee's notion to dismiss that DER's cover letter of March 10, 1985 was 

received by appellant on March 12, 19&5'. Al:l':11Fni~I~'~limE:~~'0Uid' ~, 

included this date of receipt in its notice of appeal, as required by 
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25 Pa. Code, §21.5l(d), and while we do not oondone such a practice, the 

inclusion of the date of receipt in appellant's answer cures appellant 1 s 

noncarpliance with Section 21.5l(d). Thus, it is apparent that the thirty 

(30) day appeal period began follCMing appellant's receipt on March 12, 

1985 of DER's cover letter. 

Also, it is equally apparent that appellant's appeal was filed within 

the requisite thirty (30) day appeal period. Contrary to permittee's rm

supported allegation that appellant's appeal was filed on April 12, 1985, 

which 'iNOuld constitute timely filing follCMing appellant's receipt of 

notice of DER's action on March 12, 1985, the record indicates that appellant's 

appeal was docketed on April 8, 1985, clearly within the thirty (30) day 

appeal period. 

Second, penni ttee seeks dismissal based upon appellant 1 s failure to 

serve a copy of its notice of appeal upon the penni ttee, as required by 

25 Pa. Code, §21.5l(f) (3). Permittee bases its argurcent on Section 21.52, 

which states in pertinent part: 

§21.52. Ti.Ireliness and perfection. 

(a) Except as specifically provided in §21.53 of this 
title (relating to appeal "nrmc pro tunc"), jurisdiction of 
the Board shall not attach to an appeal fran an action of 
the Deparbrent unless the appeal is in writing and if filed 
with the Board within 30 days after the party appellant has 
received written notice of such action or within 30 days after 
notice of such action has been published in the "Pennsylvania 
Bulletin" unless a different time is provided by statute, 
and is perfected in accordance with subsection (b) of this 
section. 

(b) No appeal frcm the granting of a permit, license, 
approval or certification shall be deened to be perfected 
unless and rmtil the recipient of the permit, license, 
approval or certification is served with a notice of appeal 
in accordance with §21.51 of this title (relating to carmence
m:mt, fonn and content of appeals). 
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{c) An appeal which is ·perfected in accordance with 
the provisions of this section but does not otherwise canply 
with the fo:rm and oontent requirem:m.ts of §21.51 of this 
title will be docketed by the Board as a skeleton appeal. 
The appellant shall, upon request fran the Board, file the 
required infonnation or suffer dismissal of the appeal. 

25 Pa. Code, §21.52. However, appellant states in its answer to permittee's 

notion to diSmiss that a oopy of appellant's notice of appeal was served 

upon oounsel for pennittee. This was sufficient for the purp:>se of per

fection of appellant's appeal pursuant to Section 21.52--especially since 

penni.ttee has not alleged that prejudice to permittee's case has occurred 

as a result of appellant's action. See, ~, Ferri Contracting canpany, 

Inc. v. DER, 1984 EHB 675, 677. 

Third, penni.ttee alleges that appellant lacks standing to challenge 

DER's issuance of a pennit for an oil separation facility located in 

Milford Township. Penni.ttee cites no legal authority in support of its 

allegation and we doubt penni.ttee oould do so, in view of the fact that 

applicable case law unquestionably supports the proposition that a munici

pality has a substantial, direct and i.Imeliate interest in the establisl'lnent 

of an oil separation facility within its borders so as to oonfer standing 

to challenge DER' s issuance of a pennit for such a facility. See Bedminster 

Township, et al. v. DER, et al. , Pa. Cmwlth. , 486 A.2d 570 {1985) -- --~ 

(tcMnshi.p has standing to challenge the grant by DER of a pennit for the 

application of sewage sludge to land located within the t:a-mship's borders)· 

Accordingly, for the foregoing reasons, we enter the follCMi.ng order. 
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ORDER 

WHEREFORE, this 25th day of July, 1985, the ITOtion to dismiss of 

per:mittee s. and M. Waste Oil, Inc. in the appeal of Milford Township 

Board of Supe:rvisors v. DER and S. and M. Waste Oil, Inc. , EHB Docket 

No. 85-107-M, is denied. 

DATED: July 25, 1985 

cc: Bureau of Litigation 

For Appellant: 
Joseph F. Kameen, Esq. 
Krawitz, Ridley, Berger & McBride 
Milford, PA 

For Appellee: 
John Wilmer, Esq. 
Kenneth A. Gelburd, Esq. 
Eastern Region 
Philadelphia, PA 

For Per:mittee: 
John T. Stieh,· Esq. 
llavy, Stieh & Gniewek 
Milford, PA 
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C0/'·1,\.fONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
221 NORTH SECOND STREET 

THIRD FLOOR 
ll-\RRISBURG, PENNSYLVANIA 17101 

(717) 787-3483 

KING CDAL CXM>ANY •· . 

. v. . 
• 

· Docket No. 83-112-G 

Issued: July 25, 1985 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPINION .AND ORDER 
.. SUR PETITION "FOR RECX>NSIIERATION 

Synopsis 

Reronsideration of the Board's partial adjudication is granted. · '!he 

Board erred in ordering DER to retm:n forthwith certain bonds to Appellant. 

Appellant :must cx:>nply with the provisions of 25 Pa.Cbde §86.171 cx:>ncerning b:md 

rel~ase. 'lherefore, the p::>rtions of the order acro:rrpanying the partial adjudi

cation directing irmediate return of the bonds is vacated. 

The criterion established in the prior adjudication goveming bond 
. . 

forfeiture where a site has been substantially though not completely reclai.ned, 

is rontrary to law, 52 P.S. §1396.4 (h), and therefore is vacated. Section: 

1396. 4 (h) does requir9 the exercise of discretion by DER insofar as a detennin

ation must be made whether the operator haS failed or refused to cx:>mply with 

the requirerrents of the act. DER \\Uuld be in error if it were to forfe.it a bond 

for a de minitni.s. vialat:irnt, ~~ i:bit violation at issue here _is not de min.hnis. 

Therefore, bond forfeiture was appropriate. Any p::>rtions of the previously issued 

partial adjudication inconsistent with this opinion are vacated. The appeal is 

dismissed. 
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OPINIOO 

DER has tilrely petitioned the Board for recx:>nsideration of our Partial 

Mjudication in this matter, issued March 18, 1985. 25 Pa.Code §21.122. '!he 

Board granted reconsideration on April ~2, 1985, within the 30-day period pre

scri:ted by Rules of Appellate Procedure 1512(a) (1) and 170l(b) (3). A hearing 

on the petition was held Jtme 13, 1985, and the parties have been given the 

opportunity to file briefs. We now proceed to rule on the petition. 

DER has petitioned for reronsideration on the following grotmds. 

1. Our March 18, 1985 Adjudication, after 
sustaining IER 1 s bond forfeitures in soma respects 
but reversing IER in other respects, ordered DER 
to retum certain }X>rtions of the forfeited bonds 
forthwith. DER argues that such retw:n would be 
unlawful because King has not rorrplied with the 
statutory and regulatory requi::renents for bond· 
release. · 

2. In cx:>nnection with Certificate of Ieposit 
No. 10544, a rollateral bond on the area covered 
by Mining Pennit No. 1566-3, the Board set forth the 
criterion: "[W]here, but only where, a site has 
been substantially though not rorrpletely ::r:eclained 
and where no violations beyond the failure to wholly 
reclaim are alleged, it is an arbitrary exercise of 
DER1 s duties or functions to forfeit the bond rover
ing the site tmless it Can :te said with a substantial 
degree of certainty that the mine operator has no 
intention or no ability to wholly oonplete the 
reclamation." IER argues that this criterion is 
contrary to law. . 

3. In connection with this sane Certificate of 
r:eposit No. 10544, the Board deferred adjudication of 
DER 1 s forfeiture of this bond for six rronths, during 
which time King would have the opportunity to reclaim 
the nere 1000 sq. ft. which renain mrreclained on this 
mining site, out of ten acres originally affected. DER 
argues that there was no need to defer adjudication for 
six rronths, and that in giving King t.bi.s additional Six 
rronths the Board oversteppeit' i~ aaaai:~.;· 

ve will examine each of these oontentions. · 
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1. Order that DER Forthwith :Return Sone Forfeited Sums 

At the reoonsideration hearing King and the Board agreed with DER 

that the Board had erred in ordering DER to return forthwith certain portions 

of King's bonds. (Tr. 14). 'l1le Board had overlooked the fact that the record 

bad not estaDlished King's entitlelient to any bond releases, e.g., had not 

established King's conpliance with the require:rrents of 25 Pa.Code §86.171. '!he 

Qrder accompanying this Opinion appropriately oorrects our Order of ~1arch 18, 

1985 in this regard. 

· ·-~~ · ·erite:tiort ·~r ·Forfeiture .When _Site Has Been Substantially Reclailred 

DER's petition for reoonsideration, and its brief in support of the 

petition, argue that the. Board's criterion for forfeiture when a site has been 

substantially trough not ·wholly reclained is oontrary to the explicit language 
. . . 

of section 4 (h) of the sl.rrface Mining Conservation and !reclamation Act ("gcRA"), 

s2 P.s. §1396.4 Ch>, which reads: 

(h) If the operator fails or refuses to conply 
with the requirercents of the act in any respect 
for which liability has been charged on the bond, 
the depart:nent shall declare such portion of the 
band forfeited ••• [errphasis provided] 

IER oontends, citing M:>rooal carpany v. Co.mitonwealth, 459 A.2d 1303 (Pa.Orwlth. 1983), 

that tmder this language DER had a mandatory duty to forfeit Certificate of Deposit 

No. 10544 once DER had detennined that King had failed or refused to conply with 

its reclamation obligations in any respect. 'lberefore, DER' s brief ooncludes, the 

Board's criterion--which puts a oondition on forfeiture when a site has been sub-

stantially but admittedly not wholly reclained-· is inoonsistent with the SK:RA 

arid ·1-brroal. .,. 

0&=1i;ebiiiiiTaaec. "lili!F.,!! =with· DER that our criterion is oontrary to 

law; the criterion herewith is vacated. In so doing, however, we do not necessarily 

agree with DER' s seemingly rigid cOnstruction of the statutory language. In the 

first place, DER' s own a;rgurrents, in its brief and during the reoonsideration 
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hearing, make it evident that DER's enforcenent of Section 4 (h) does involVe 

considerable discretion, despite DER's insistence that the language of Section 

4 (h) leaves DER no roan for discretion. For example, DER' s brief explains 

that although the area b:::mded by Certificate of Deposit No. 10544 has been in 

its present oondition since approxinately October 1981 (Finding of Fact 62), 

DER did not send King a Notice of Intent to forfeit the l:x:md "if the violations 

"Were not oor:rected" until October 1982; then DER waited another seven rronths 

before forfeiting the bond • 

.M:>reover, we believe these exercises of enforcement discretion by DER 

in connection with Certificate of Deposit No. 10544 ~ oonsistent with the 

language of Section 4 (h) and withi-brcoal, supra. Under Section 4 (h), DER nn.lSt 

declare a bond forfeited whenever DER detennines the operator has failed or has 

refused to conply with the :requirenents of the SMCRA. But the Legislature surely 

did not expect that the crucial prerequisite detennination to forfeiture, nanely 

the detennination that the o:perator actually has failed or has :refused to a::mply 

with the requirenents of the SM:RA, would be made corrpletely rigidly without any 

oonsideration of :relevant circumstances, e.g. (when as in the instant appeal the 

alleged violation of the SMCRA is failure to properly reclillm) , the size of the 

unreclained area and the anount of tine the non-reclama.tion has persisted. 

In particular, the Board believes, and DER apparently agrees, that the 

phrase "in any respect" in Section 4 (h) does not require DER to declare bond 

forfeitures for de minimis violations of the SM:RA, i.e., for violations which 

are too insubstantial to be legally significant. De minimis non curat lex. It 

is not possible to give a bright line fonnula for de :minimis failures to :reclaim, 

but DER apparently is willing to agree that, e.g., a failure to :reclaim jaat one 

square foot out of many affected acres, or a failure to rreet a reclama.tion dead

line by a few oours, nn.lSt be regaraed as de minimis fran the standpoint of bond 

forfeiture :requisites. (Tr. 34) • 
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In sum, it evidently "WOuld be an error were DER to declare a bond 

forfeiture for a de: minimis violation of the ~. OUr nCM vacated criterion 

was an attanpt to set sorre guideline for deciding when declaring a bond forfeit

ure for a violation 'Which was sanewhat nore than de rtriilimis might be such an 

error. On reflecting, we have found this criterion to be ill conceived. Indeed 

\\e nCM are inclined to think that if the violation really is nore than de minimis, 

then under Section 4 (h) DER' s determination that the operator has failed to cxmply 

with the requirerrents of the SM::RA carmot be an abuse of discretion, assuming of 

course that the mine operator cannot establish some affinnative defense {e.g., 

estoppel) to the detennination. We stress, however, that any detennination by 

IER that a mine operator has failed or has refused to corrq;>ly with the requi..n:!Ients 

of the SMCRA is a discretionary action the Board is entitled to review. Warren 

Sand and Gravel Cbrcpany v. DER, 20 Pa.Cnwlth. 186, 341 A.2d 556 (1975). M:>rcoal's 

supra, discussion of DER' s obligations under Section 4 (h) is consistent with the 

assertion just made. 

3. Forfeiture of Certificate of n::posit No. 10544 

In our March 18, 1985 Adjudication, we concluded that King's failure to 

reclaim the 1000 sq. ft. unreclai.mad area which led to the forfeiture of C.D. No. 

10544 was not necessarily a de minimis violation. In view of the foregoing dis

cussion, \\e now !llUSt decide whether, on all the facts before us, the aforesaid 

violaticn sh:>uld be considered de minimis. We believe it sh:>uld not be. As we 

wrote on March 18, 1985, King should be required to repair the erosion and a:mplete 

reclamation of the 1000 sq. ft. MJreover, by the time of our hearing on reronsider

ation, when King's counsel admitted the reclanation had not yet been rompleted 

(Tr. 53), the 1000 sq. ft. had been unreclailred far nee.rq f~.y~~~·5,.. 

1981 to June 13, 1985, see Finding of Fact 62) • After a delay this long, a failure 
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to reclaim even a nere 1000 sq. ft. area out of 10 acres affected· cannot be 

terrred de minimis. 

'Iherefore, we now believe DER' s forfeiture of C.D. No. 10544 must be 

sustained in the absence of an established affinnci.ti ve defense to DER' s detennin-

ation that King failed to reclaim the affected area. Mr. Woods 1 claim (Findings 

of Fact 59 and 60) that his inability to secure bond releases hindered his 

ability to hire subcontractors to perfo:rm the necessary reclamation appears to 

have been an att:errpt to establish such an affirmative defense, although the legal 

theo:ry underlying the defense is not altogether clear. However, our March 18, 

l985 conclusion that there is "scme truth" to this claim of Mr. Wx>ds hardly is 

sufficient to neet King• s bm:den of pr:oof for any affi:rmati ve defense the Board 

can envisage, e.g., for the affinnati:ve defense that DER now is estopped from 

detennining there was a reclamation failure. 

The Order which follows is consistent with the foregoing. 

ORDER 

'WHEREFORE, this 25th day of July , 1985 it is ordered as follows: 

1. OUr Order of .March 18, 1985 is vacated, and is now replaced by the 

following paragra}.Xls of the present Order. 

2. For the. bQpda, listed in the immediately following Table, DER 1 s 

forfeitures are sustained for the arrounts shown in the third oolumn of the Table; 

DER1 s forfeitures are vacated for :the anounts shown in the fourth rolUITU1 of the Table. 
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Arrolmt Or:i.ginally Forfeiture Arrount Forfeiture Amom1t 
Bond Number Forfeited Sustained Vacated· 

BD 1435 $21,620 $20,000 $1,620 

BD 1631 32,235 32,235 

BD 1666 32,890 32,890 

BD 1830 8,300 8,300 

BD 1965 22,800 22,800 

BD 20240 22,300 22,300 

cashier IS Creek 
265244 8,015 8,015 

13751 15,570 13,000 2,570 

13358 24,360 23,380 980 

BD 1428 5,980 5,980 

3. 'lhe appeal of the forfeiture of Surety Bond 13366 is sustained, 

and the bond forfeiture is vacated. 

4. DER's forfeiture of Certificate of ~posit No. 10544 is sustained 

for an anom1t of $5, 750; DER's forfeiture of this bond is vacated for an arrount 

of $1,799.75. 

5. Conclusion of Law No. 11 in ol.rr March 18, 1985 Adjudication is 

vacated. 

6. lmy portion of our March 18, 1985 Adjudication which is inconsistent 

with this Opinion and Order is vacated. 

7. The Board no longer retains jurisdiction over any of the bond 

forfeitures appealed m1der the above D:>cket N'll£Ilh=r; this Adjudication now is final 

and canplete, not partial. 
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DATED: July 25, 1985 

cc: Bureau of Litigation 
Fbr the CcmiDnweal th: 

~r 

Alan S. Miller, Esquire, Pittsburgh 
For the Appellant: 

Bnmo A. Muscatello, Esquire, Stepanian and 
Muscatello, Butler 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
ll1NORTHSECONDSTREET 

THIRD FLOOR 
HARRISBURG, PENNSYLVANIA 17101 

(717) 787·3483 

SPRINGETI'SBUR,Y 'IOWNSHIP SEWER. AUTHORlTY 

Appellant 

v. 

Docket No. 84-287-M 

July 29, 1985. 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 

Appellee 

OPINION AND ORDER 
SUR DER 'S PETITION FOR RECONSIDERATION 

Synopsis 

DER's petition for reconsidera,tion of the Board's June 3, 1985 Opinion 

and Order, which denied DER' s rrotion to dismiss the appeal of appellant Spring

ettsbury Township Sewer Authority·, is denied. 'Tile Board's Rules and Regulations 

and precedents state that an interlocutory decision is not the proper subject 

of a peti~on for reconsiderat11on in the absence of exceptional circumstances. 

25 Pa. Code, §21.122. 
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OPINION 

Appellee Comronwealth of Pennsylvania, Depa.rtrrent of Environmental Resources 

(DER) filed on June 24, 1985 a petition for reconsideration of the Board's June 

3, 1985 Opinion and Order which denied DER's notion to dismiss the appeal of appel

lant Springettsbury Towns_'hip Sewer Authority (STSA) of DER' s denial of STSA' s 

National Pollution Discharge Eli:mination System (NPDESl interim permit and pending 

oerrnanent oermit application rrodification requests. STSA filed a reply to DER's 
~ . . 

petition for reconsideration on July 22, 1985; hCMever, since the filing deadline 

for such a reply, as appellant was inforrred by the Board, v.ras July 17, 1985, we will 

not __ consider appellant's reply to DER's petition. 

Fortunately for STSA, hCMever, no reply was needed as DER rrerely cites 25 

Pa. Code, §21.122 as the authority for its petition, without supporting argunent 

to convince the Board to deviate from its custornacy practice of denying petitions 

for reconsideration of our interlocutory rulings. Although the language of Section 

21.122 raises sorre doubt, because it refers to a "decision" of the Board as being 

the proper subject of a petition for reconsideration, Board precedents resolve any 

such doubt- only a final decision is subject to reconsideration. Envirosafe Ser-

vices of Pennsylvania, Inc. v. DER, 19.84 EHB 609; Magnum Minerals v. DER, 1983 

EHB 589. DER neither cited nor addressed the holdings of these Board decisions. 

In addition, although Magnum Minerals, supra, states that the Board possesses 

inherent authority to reconsider its rulings at any tirre prior to final adjudication, 

Magnum Minerals also states that the Board's limited resources do not permit re

consideration of interlocutory rulings in other than exceptional circumstances. 

Magnum Minerals, supra, 1983 EHB a.t 589_ (citing Old Herre Manor, Inc. and w.c. 

Leasure v. DER, 1983 EHB 463) • DER has not presented any exceptional circumstances 

in its petition. 
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Finally, we note that DER argues that the Board 1 s June 3, 19 85 Opinion 

and Order was based inter alia upon a Board decision which DER allegedly did 

not have the opportunity to brief. HONever, in view of the fact that the decision 

DER refers to, Ja.rres Martin v. DER, 1984 EHB 736, was issued August 20, 1985--

forty-four ( 44) days prior to the filing of DER 1 s rrotion to dismiss and one hundred 

and eight (108) days prior to the filing of DER 1 s supplerrental merrorandum of law 

in support of its notion to dismiss-- DER 1 s allegation of any irregularity in Board 

procedure is not well taken. Rather, the responsibility for DER 1 s failure to brief 

the decision rests squarely upon counsel for DER,. We will not speculate as to the 

cause of DER 1 s failure, whether :i:t was faulty research, oversiqht or deliberate 

(or unintentional) disregard of a decision which was unfavorable to DER 1 s legal 

position. 

Accordingly, for the foregoing reasons, we enter the follONing order. 

ORDER 

AND NOW, this 29th day of July, 1985, DER' s Petition for Reconsideration 

of the Board 1 s June 3, 1985 Opinion and Order Sur DER 1 s Motion to Dismis?,., the 
' ,I • • 1f~;.~ .. ~ ' 

appeal of appellant Springettsbury Tc:Mnship Sewer Authority, EHB docMet no. 

84-287-~-i, is denied. 

Dated: July 29, 1985. 

cc: Bureau of Litigation 
For Springettsbury TONnship Sewer Authority: 
Robert J. Sugarman, Esq. 
Joanne R. Denworth, Esq. 
Philadelphia, Pa. 

For DER: 
John C. Dernbach, Esq. 
J..ssistant Counsel 
Central Region 
Harrisburg, Pa. 
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J.T.C. INDUSTRIES, IN:. 

. v. 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 

221 NORTH SECOND STREET 
THIRD FLOOR 

HARRISBURG, PENNSYLVANIA 17101 
(717) 787-3483 

Docket No. 84-154-G 

Issued: July 29, 1985 

COMMONWEALTH OF ·PENNSYLVANIA 
· DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPINION AND ORDER 
SUR MJTION FOR SUMMARY JlJIX3MENT 

. 'SYNOPSIS 

DER' s fution for surrmary judgment is denied. The appeal concerns 

DER'·s denial of Appellant's pennit application for a coal processing plant. 

IER denied the application on the basis that it was deficient, i.e., that 

insufficient info:rmation had been submitted to allow DER to complete its review 

of the application. In its arreJ?.ded staterrent of facts, Appellant stated that 

it had replied in detail to the "deficiencies'' identified by DER. Despite 

DER' s contention that the use of the tenn "deficiencies" am::nmts to an admission 

that the pennit application was inmrnplete, surma:ry judgment cannot be granted. 

It is apparent that Appellant mntinues to maintain that the pennit application 

was full and complete when sul::xnitted to DER. 
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OPINION 

'lhis is an appeal of a denial of Appellant's pennit application for 

a~ coal processing facility. '!he r::Bpartrrent of Environrrental Resources ( "DER") 

denied the penni t on the basis that Appellant had failed to provide sufficient 

infonnation to enable DER to proceed with review of the application. DER has 

now noved for summary judgment. Appellant has not responded to the DER notion, 

despite the fact that the twenty-day period for filing such a response has long 

since elapsed. 

'!he DER denial letter, dated April 19, 1984, reads in pertinent part: 

By this letter, the r::Bpart::rrent of Enviro:nrrental 
Resources is denying the permit application 
which your company submitted for its coal prep
aration plant located in Bruin Borough, Butler 
County. '!he r::Bpartrnent had notified your company 
of the deficiencies in the application by letters 
dated August 24, 1983, r::Bcember 9, 1983, and 
February 21, 1984. Without the requested infor
mation, the r::Bpart::rrent is unable to proceed with 
its review of the application. 

The second paragraph of this letter inforrred the Appellant of the steps it now 

was required to take concerning the coal processing plant, in light of the permit 

denial. These steps were required by a previous DER order, which also had directed 

Appellant to file the instant pe:rmit application. The critical issue before the 

Foard in this matter is whether the pe:rmit application as submitted to DER was 

sufficient under the applicable statutes, rules, and regulations to enable DER to 

complete its review. Appellant has maintained that it fully complied with all 

lawful requirerrents concerning the pe:rmit application. DER contends that Appellant 

not only did not submit a complete application but that Appellapt has admitted 

that the application was deficient. It is upon the latter basis, i.e., the clairred 

admission, that DER has rested its M:>tion for Surrma.ry Judgnent. 

- 616 -



Pennsylvania Rule of Civil Procedure 1035 provides that s~ 

judgrrent nay be rendered where there is no genuine issue of rraterial fact and 

the rroving party is entitled to judgrrent as a rratter of law. In ruling UJ;XJn a 

notion, the Board is entitled to examine the pleadings, answers to interroga-

tories, and admissions of the parties, inter alia. In the instant rratter we 

cannot grant summary judgment in favor of DER, because the alleged admission 

of deficiencies by Appellant has not removed all genuine issues of rraterial fact. 

DER points to the following language of Appellant 1 s arrended Stat.e:rrent 

of Facts to its pre-hearing :rrerrorandum: 

10. On November 1, 1984, Scott forwarded to 
the DER a revised geology report of Giddings 
(October 26, 1984) . This letter replied in 
detail to all deficiencies not previously 
answered by the Scott letters of September 22, 
1983 and December 29, 1983. 
(emphasis added) 

We do not agree with DER 1 s contention that the underscored language in 

the quote above amounts to an admission that the permit application as originally 

submitted was indeed deficient. The quoted staterrent from Appellant 1 s arrended 

staterrent of facts is responding to the specific contentions of DER contained in 

its letter of April 19, 1984 and the three letters to which that April 19th letter 

makes reference. These letters spell out in considerable detail the inforrration 

which DER considered to be lacking and necessary to complete review of the perrni t 

application. Appellant 1 s arrended staterrent of facts is merely resJ;XJnding to the 

items identified in DER1 s letters. Indeed, in so responding Appellant was merely 

complying with the Board 1 s order of April 30, 1985 which directed Appellant to: 

. . . file a staterrent listing the facts 
J'IC intends to establish in supJ;XJrt of its 
claim that JTC 1 s permit application complies 
with all applicable rules and regulations; 
insofar as J:X)ssible, this statement shall 
respond specifically to the allegations 
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concerning deficiencies in JTC's permit 
applications made by DER in its April 19, 
1984 permit denial letter (via reference 
to DER' s letters of August 24, 1983, Decem
ber 9, 1983 and February 21, 1984) . 
(emphasis added) . 

In light of this directive to respond to the allegations concerning "deficiencies", 

we are mwilling to grant surrmary judgirent in favor of DER. Appellant's use of 

the term "deficiencies" was appropriate, although perhaps sorrewhat careless. 

However, we will not dismiss this appeal on a technicality sterrming from Appel-

lant' s failure to insert the term "alleged" in front of the w:Jrd "deficiencies". 

It is clear that Ap-P=llant continues .to maintain that its permit application was 

;full and corrplete when sul:mitted to DER. '!his, of course, is the central factual 

issue herein. Since it remains a disputed ma.tter, surrrnary judgrnerit is inappropriate. 

ORDER 

WHEREFORE, this 29th day of July , 1985, it is ordered that DER's 

1-btion for Sum:nary Judgrrent is denied. 

ENVIIO:NMENTIU. HEARING BOARD 

DATED: July 29, 1985 

a::: Bureau of Litigation 
For the Appellant: 

Eil'JARD GERJUOY 
M:rnber , 

Sanford M. Lampl, Esquire, Pittsburgh 
Jbbert 0. Lampl, Esquire, Pittsburgh 
Janice L. MJrison, Esquire, Pittsburgh 

For the CormDnweal th: 
Richard S. Ehmann, Esquire, Pittsburgh 
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COMMONWEALTH OF PENNSYLVANIA 

ENYIRON:"r1ENTAL HEARING BOARD 
221 NORTH SECOND STREET 

THIRD FLOOR 
HARRISBURG, PENNSYLVANIA 17101 

(717) 787-3483 

J.T.C. INDUSTRIES, rnc. 

. v. 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPlliiON AND ORDER 

Docket No. 84-155-G 

Issued: July 30, 1985· 

. SUR MJTION FOR SUMMARY JtJIG1ENT 

SYNOPSIS 

Appellant 1 s notion for surmary judgment is denied. Pursuant to 

Pa.R.C.P. 1035, SurnmaJ::Y judgment may be granted where no material facts are 

in dispute and the noving party is ~titled to judgment as a matter of law. 

All r'aterial facts are in dispute in the present proceed1ng. . Appellant 1 s 

notion does not dispose of any factual issues. 

OPTNION 

This is an appeal of a DER order dated May 10, 1984 directing Appellant, 

J. T. C. Industries, Inc. , to submit to DER a preparedness, prevention and cxmtingency 

plan ("P.P.C. plan") pursuant to 25 Pa.Code §101.3. Appellant has noved for 

sumnary judgrrent; DER has filed a response to Appellant 1 s notion. 

25 Pa.Cbde §101.3 provides: 
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Activities utilizing polluting substances. 

(a) All persons ... engaged in an activity 
which includes the i.rrpcn.mdment, production, 
processing, transportation, storage, use, 
application, or disposal of p::>lluting sub
stances shall take all necessary measures 
to prevent such substances from reaching the 
waters of the Cbmronwealth, directly or 
indirectly, through accident, carelessness, 
maliciousness, hazards of weather, or from 
any other cause. 

(b) Up:m notice from the Departrrent and within 
the time specified in the notice, such person 
. • . shall subrni t to the Departrrent a rep::>rt 
or plan setting forth the nature of the activity, 
the nature of the preventative measures taken 
to comply with subsection (a) of this section 
and such other information as the Department may 
require. 

25 Pa.Code §101.3 is promulgated under the authority of 35 P.S. §691.5, the 

provision of the Pennsylvania Clean Streams Law which delegates certain p::>wers 

to DER. Appellant has not challenged the authority of DER to issue the instant 

order; rather, Ap[~llant claims it has submitted an acceptable P .P .C. plan to 

DER in a:mjunction with a permit application for a ooal processing plant and, 

therefore, DER' s order is arbitrary and capricious. 

Appellant has provided no affidavits or other evidence in supp::>rt of 

its rrotion, nor has it provided the Board with a oopy of the P.P.C. plan which 

it claims was submitted to DER. DER has furnished a oopy of a "Pollution Incident 

Prevention Plan" which apparently acoompanied an industrial waste permit appli-

cation subrni tted by J. T. C. Industries for a ooal preparation plant. At this tirre 

the Board has no way of determining whether this Pollution Incident Prevention 

Plan is the plan which Appellant claims to have submitted to DE.R and which it 

a:mtends should suffice to satisfy the obligations of the order appealed herein. 

In its response to Appellant's notion, DER argues that a Pollution Incident 
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Prevention Plan is not equivalent to a P.P.C. plan and that no acceptable P.P.C. 

plan has been submitted by Appellant for this particular site. Consequently, 

the central factual issue in this matter, whether an acceptable P .P .C. plan has 

been submitted to DER, renains ·in dispute. Sumnary judgrrent cannot be granted. 

ORDER 

AND NOW, this 30th day of July, 1985, it is ordered that: 

l. Appellant's MJtion for Summary Judgrrent is denied. 

2. Within thirty (30) days of this date Appellant shall furnish the 

Board an affidavit addressing the issue of whether the Pollution Incident Pre

vention Plan attached to DER' s letter to this Board of March 18, 1985 is the 

so-called P.P.C. plan which Appellant alleges it submitted to DER in connection 

with its Coal Processing Plant Application (Paragraph 3 of Appellant's MJtion 

for Surnna:ry Judgm::mt) . If there have been additional documents submitted to DER 

by Appellant which constitute the P.P.C. plan to which Appellant makes reference 

in Paragraph 3 of its M:ltion for Surrma:ry Judgrrent, Appe•llant shall attach copies 

of these additional docurrents to the aforesaid affidavit. Appellant will be 

precluded from introducing other docurrents allegedly constituting this P .P .c. plan 

at t..l'le hearil'lg on t..l'le merits unless Appellal'lt can Sl..lflply good cause 'I.•Jhy said 

docurrents were not subrni tted in response to this order. 

3. Appellant is reminded that its inadequate pre-hearing merrorandum 

also may cause the Apr;ellant to be sanctioned at the hearing on the merits of 

this matter (see our Order of January 28, 1985 in this matter) . 
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DA'IED: July 30, 1985 

cc: Bureau of Litigation 
Sanford M. Lampl, Esquire 
Rotert 0. Lampl, Esquire 
Janice L. M:>rison, Esquire 
Richard S. Ehmann, Esquire 

ENVIIDNMENTAL HEARING BOARD 

~y.Jlr; 
Member 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
221NORTHSECONDSTREET 

THIRD FLOOR 
HARRISBURG, PENNSi''LVAN1A 17101 

(717) 787-3483 

J. L. HAR'IMAN CCMPANY 
Appellant 

v. 

Docket No. 85_129_M 

(Issued: August 5, 1985) 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

Appellee 

OPINION AND ORDER 
SUR DER 1 S MariON TO DISMISS 

Synopsis 

The notion to dismiss filed by appellee, Comronwealth of Pennsylvania, 

Department of Environrrental Resources (DER) , in the appeal of appellant, 

J. L. Hartman Ccmpany, is granted. Appellant failed to file its appeal 

with the Board within the requisite thirty {30) day appeal period. 25 

Pa. Code, §§21.11, 21.52(a). Consequently, the Board lacked jurisdiction 

to hear appellant 1 s appeal. 25 Pa. Code, §21. 52 (a) ; Joseph Rostosky v • 

DER, 26 Pa. Cmwlth. 478, 364 A.2d 761 (1976). 
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OPINION 

Appellee, Cormonwealth of Pennsylvania, Department of Environmental 

Resources (DER) , noves the Board to dismiss the appeal of appellant 

J. L. Hartman Company from DER 1 s order of March 4, 1985, wJ:-J.ich required 

appellant to submit operations and progress reports for 1983 and 1984 

and to corrplete by May 30, 1985, reclamation and revegetation of appellant 1 s 

quartzite surface mine, located in Greenfield Township, Blair Cormty, 

Pennsylvania. DER 1 s notion to dismiss, based on appellant 1 s failure to 

file its appeal within the requisite thirty (30) day appeal period, is 

granted. 

Appellant, in its answer to DER' s rrotion to dismiss, adrni ts receipt 

of DER 1 s appealed-from order on March 14, 1985. Our docket shows that 

appellant 1 s appeal was filed on April 18, 19 85. This is beyond the 

thirty (30) day appeal period provided for in 25 Pa. Code, §21.52 (a). 

Consequently, we lack jurisdiction herein. Joseph Rostosky v. DER, 

26 Pa. Crrwlth. 478, 364 A.2d 761 (1976). Thus, we enter the following order. 

ORDER 

DER 1 s notion to dismiss the appeal of appellant J. L. Hartman COITg?any, 

EHB Docket No. 85-129-M, is granted. 

DATED: August 5, 1985 

cc: Bureau of Litigation 

For Appellant: 
John Woodcock, Jr. , Esq. 

For Appellee: - 624 -
Joseph K. Reinhart, Esq. 
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221NORTHSECONDSTREET 

THIRD FLOOR 
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. . 
Docket No. 84-104-G 

(Issued: August 7, 1985) 

COMMONWEALiH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPINION AND ORDER 
SUR MY.l'IONS FOR SUMMARY JtJD3MENT. 

SYNOPSIS 

Partial SurrmaJ:Y judgrrent is granted in favor of DER regarding the 

issues directed toward Appellants 1 resiXJnsibility for remedying the pollutional 

conditions existing at their mining oomplex. 'Ihe order was issued .under the 

a~rity of the Clean Streams Law,' 35 P.S. §691.1 et seq., the Coal Refuse 
~ 

Disposal Act,_52_E..S~- §30.5Let_seq. ,_and the Adrninistrative.....Cbde, 71 P.S 

§SlQ-1 et ~· 
. . 

Section 315(a) offr2'Clean Strearrs Law; 35 P~S~ §691~315(a)t .irn_t:x:>ses 

upon an operator the resiXJnsibility for treating all unpermitted discharges on 

its mining site particUlarly mere, as here, those discharges were caused or 

affected by the operator 1 s mining activities. The Mine Sealing Act, 52 P .s. 

§28.1 et seq., cbes not relieve Appellants of this obligation. The Statutory 

Construction Act, 1 Pa.C.S.A. §1936, requires that later statutory._enactrrents 
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prevail over possibly inoonsistent previous enactrrents. Section 315 (a) oontrols. 

Appellants' allegation that they no longer own or lease :p:>rtions of 

the site Cbes not diminish DER's authority to issue the instant oonpliance order. 

Section 1917-A of the Administrative Cbde, 71 P.S. §510-17, grants DER express, 

1.mconditianal authority to issue orders for the abaterrent of nuisances. Under 

Section 315 (a) of the Clean Streams Law the discharges presently existing at the 

site are deerred a nuisance. Furtherrrore, Section 610 of the Clean Streams Law, 

35 P.S. §691.610, and Section 9 of the Coal Refuse Disp:::>sal Act, 52 P.S. §30.59, 

grant DER the authority to issue the instant order. 

~ the. extent that the violations existing at the site may be the 

result of the actions of Appellants' subcontractors, Appellants nevertheless remain 

liable. 'Ihe existence of a suboontractual relationship cannot shield an operator 

from liability for violations of the Cornronweal th' s mining laws, where the sub-

oontractor operated under the authority of the operator's pe:rmit. Appellant is 

responsible for assuring that operations oonducted under its pennit are carried 

out in accordance with engineering and mining practices which will not result in 

violations of the a:ppl..j_cable law. 

'lhe president, chief executive officer and sole shareholder of Appellant 

oo:q:oration is individually responsible for conplying with the te:rrns of the instant 

order. Being the .sole individual responsible for the decisions necessacy to 

guarantee that DER requirenents were followed, he mdertook, explicitly or inplicit

ly, a duty to assure that his oorporation w::>uld c:arnply with these legal requirerrents. 

'llie oorporation' s admitted failure to do so can be directly attributed to him. 

'Ihat portion of the appealed CXJITpliance order which suspends Appellants' . 
pennits was not addressed in the IIDtions for surrmary judgment and therefore has not 

been discussed herein. 
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OPINION 

'Ibis appeal roncerns a compliance order issued by the I::eparbrent of 

Envi:ronrrental Resources (DER) to Appellants, Johnstown Cbal and Cbke and John E. 

Kaites. 'Ihe order suspends Johnstown's roal refuse disp:::>sal and industrial 

waste perrni ts and directs Appellants to take certain remedial actions to rerredy 

alleged violations of statutes, regulations and permit ronditions at a site 

located in Indiana County, Pennsylvania. A stipulation of facts has been sub-

!!litted and both parties }-!.ave rrO'ved for S1..1!!!Tlal:Y judgrre11t. DER has responded to 

Appellant's notion; Appellants, however, have failed to resp:::>nd to the DER notion. 

The following facts are undisputed tmless otherwise noted. 'lhe site 

in question is known as the Bear Run mining corrplex. '!he complex ronsists of the 

Bear Run No. l mine, the Bear Run No. 2 mine, 1 a roal processing plant, a roal 

refuse disposal area and a roal storage area (which is designated the ·"old roal 

storage area" to distinguish it from another coal storage area located within 

the vicinity of the roal processi11g plant). Portions of the site had been affected 

by mining activities prior to Appellants' operations on the site. With the 

exception of the Bear .Run No. 2 mine, the facilities described have bee..Tl the 

subject of t:\\0 consent orders and agreerrents entered into by Johnstown with DER 

in 1975 and 1976. 

Johnstown bought the Bear Run No. 1 mine in 1966 or 1967 and operated 

it until app:roxirrately 1972,: at 'Which time it sealed the mine. Oral approval 

of the seals was given by a DER official. A box cut at the mine portal entry 

was not filled in at the time of sealing. Sorretime between the fall of 1972 and 

l'Ihe Eear Rt.m !:b. 2 mine is not a subject of the order at issue and is not 
discussed further herein. 
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the spring of 1973, the Benjamin Coal Company backfilled the lx>x cut, pursuant 

to an agreem=nt with Johnstown and nnder the auth:>rity of Johnstown's pennit. 

In order to fill the lx>x cut, Benjamin ronducted blasting over the approximate 

location of the mine seals. Benjamin also conducted surface mining activities 

in the sane general area. Before Benjamin took the aforerrentioned actions 

there had existed a discharge from the mine p:>rtal of approxinately tw::> gallons 

:t:er minUte.. 'lhereafter, the discharge increased significantly. Appellants 

contend that the discharge is the result of Benjamin's actions; DER disputes 

this rontention. 

In the past, in acrordance with the te:rms of the 1975 and 1976 ronsent 

orders and agreerrents, Johnstown unsuccessfully attempted to reseal the Bear Run 

NJ. 1 mine. '!he discharge rontinues, hCYNever, and is inadequately treated. It 

is flowing into the South Branch of Bear Run. Appellants have stipulated this 

a:mdi tion is the resul. t of the mining activities which have occureed on the site. 

Jolmstown is the lessee of the surface land up:>n which the roal process

ing plant is located. The plant was originally ronstructed in the 1960's and was 

OJ;erated by Johnstown from 1969 rmtil 1982. 'Ihe plant consists of several facili

ties: a roal washe:ry and tipple, an acid mine drainage treatment plant, several 

:p:>nds, a roal storage stockpile area, and a weighing station. From September 1983 

to January 1984 the roal processing plant was operated by Mears Enterprises nnder 

an agreerrent with Jolmstown and under the authority of Johnstown's pennits. 

'Ihe processing plant was designed to use a closed hydrologic system; 

therefore, the penn:i.t for the plant does not authorize any discharges to the 

waters of the Ccmrronwealth. Nevertheless, there are presently existing discharges 

from the plant to the South Branch of Bear Run and unnaned tributaries. These 

discharges are caused or affected by the mining activities 'Which have taken place 

at the site. 
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Until January 1984, Johnstown was the lessee of the land upon which 

the coal refuse disposal area is located. Johnstown established the dis:p:>sal 

area in 1976 and operated it tmtil 1982. The permit authorizing operation of 

the disposal area does not allow any discharges from the area to the waters 

of the CbimDnwealth. Nevertheless, there are acid discharges from the disposal 

area which are entering the waters of the Ccmtonweal th in either an untreated 

or an inadequately treated condition. Appellants have stipulated that this 

condition is the result of the activities conducted by Johnstown at the mining 

cx:>rrplex. 

Johnstown lx>ught the old coal storage area in 1966 or 1967. During 

the course of its mining activities at the Bear RLm. mining conplex, Johnstown 

de:p:>sited coal and coal refuse material on the old coal storage area. Under 

roth the 1975 and 1976 consent orders and agree:rrents, Johnstown agreed to reclaim 

this area; however, large piles of coal refuse remain on the storage area. Pur

suant to the 1976 agreement, Johnstown constructed an acid mine drainage treatment 

plant at the coal preparation plant and a gravity collection charmel for conveying 

the discharge from the Bear RLm. No. 1 mine and the storage area itself to the 

preparation plant for treatnent. 'Ihe treatment plant is no longer in operation, 

resulting in inadequate treatnent of the acid drainage from the Bear Rt.m No. 1 

mine and the storage area. Water collected for treatment at the coal preparation 

plant is being discharged in an inadequately treated or mtreated condition to 

the South Branch of Bear RLm. and to certain of its tmnamed tributaries. '!his 

discharge is the result of the mining activities conducted at the site. 

Since 1972, John E. Kaites has been chief executive officer and president 

of Johnstown Coal and Cbke, which is a Delaware rorporation authorized to conduct 

business in Pennsylvania. Kaites is the 100 percent shareholder of the corporation, 
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having purchased all the stock in 1972. Alth:>ugh Jolmstown has a board of 

directors, it acts sinply in an advisory capacity to Kaites and has not net in 

the past five years. Kaites is responsible for rraking all management decisions 

for Johnstown concenri.ng the disposition and operation of the Bear Run mining 

canplex. 'Ihese decisions include dealing with DER and the resolution of 

corrpliance orders. Kai tes negotiated the 1976 consent order and agreerrent and 

was the signatocy thereto. We stress that these facts concerning Mr. Kai tes 

have :been stipulated by the parties. 

Appellants have IIOved for partial surnnary j udgrrent in their favor on 

the issue of their responsibility for the discharge f:rom the Bear Run No. 1 mine. 

,Appellants contend that once DER approves mine seals it becx:mes responsible for 

treating any discharge that occurs at the sealed portion of the mine thereafter. 

Appeliants rely upon the Pennsylvania Cbal Mine Sealing Act of 1947, 52 P.S. §28.1 

et seq., in support of this argurrent. DER contends that the Clean Streams Law, 

35 P.S. §691.1 et seq., controls here, regardless of the provisions of the Mine 

Sealing Act, and requires that Appellants be held responsible for treating the 

acid discharge from the Bear Run No. 1 mine. 

Section 5 of the Mine Sealing Act, 52 P. S. §28. 5, provides that the 

maintenance of mine seals shall be the duty of the Cbrrrronwealth, acting through 

the departrrent, 
2 

'Where the mine has been sealed to the satisfaction of the 

departrrent. It is, however, the operator's responsibility to seal the mine in 

the first instance, 52 P.S. §28.3. Appellant contends that since DER did in fact 

approve the seals in the Bear Run No. 1 mine, DER is now responsible for treating 

the discharge that emanates from the mine. 

2'Ihe "depa.rt:rrent" as originally defined in the Act was the Depa.rt:Irent of Mines. 
IER now administers the functions previously carried out by the Departrrent of Mines. 
71 P.S. §510-1. 
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We find Appellant's argu:rcent tmtenable. The cases and statutory 

provisions which DER has cited are controlling. Section 315 (a) of the Clean 

Streams Law, 35 P.S. §691.315(a), provides that: 

No person • • • shall operate a mine or allow 
a discharge from a mine into the waters of 
the Comronweal th tmless such operation or 
discharge is authorized by the rules and reg
ulations of the depart:rrent or such person ••. 
has first obtained a penni t from the depart
rrent • • • A discharge from a mine shall 
include a discharge which occurs after mining 
operations have ceased •••• The operation 
of any mine or the allowing of any discharge 
without a permit or contrary to the terms or 
conditions of a pennit or contrary to the rules 
and regulations of the depa.rt::rrent is hereby 
declared to be a nuisance. 

Similarly Section 316 of the Clean Streams Law, 35 P.S. §691.316 authorizes DER 

to order a l~er or occupier of land to correct the condition "Whenever the 

d.epart:rcent finds that p::>llution or a danger of p::>llution is resulting from a 

condition which exists on land [emphasis added]." Neither §315 (a) nor §316 

makes any exception for a discharge resulting from a mine seal which DER fonrerly 

had approved. 

'!he Board pr~viously has had occasion to construe Section 315 (a) in 

the context of an aweaJ_ which presented factual circumstances very similar to 

those present in the case at hand. In Adam Greece d/b/a Cherry Rlm Fuel Cb. v. DER, 

1980 EHB 135, a central legal issue was a mine operator's responsibility for 

treating a discharge fran a mine which he previously had operated and then sealed. 

'!he operator testified that the seals had been approved by an employee of the 

D:partnent of Mines. When the seals began to leak, DER ordered the operator to 

take remedial action. Construing the import of the statutory provision qooted 

supra, the Board stated: 
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Section 315 of the Clean Streams Law places 
upon the mine operator the resp:msibility 
for abating discharges from his mine, either 
during or after the rompletion of the operation 
of the mine, regardless of the reason for the 
discharge. 
1980 EHB 141. 

The Board upheld the DER order requiring the operator to treat the discharge. 

The Adam Greece holding is fully consistent with the statements of the 

Pennsylvania Suprerre Court in Carnrronweal th, DER v. Barnes and Tucker Co. (Barnes 

and TUcker II), 472 Pa. 115, 371 A.2d 461 {1977), appeal dismissed, 434 u.s. 807 

{1977). Like Appellants here, and the operator in Adam Greece, Barnes and 

Tucker had sealed their mine after ceasing coal reno val activities. They were 

held responsible £or treating the discharge which subsequently resulted, despite 

the fact that it was in ·large part the result of mining which had taken place in 

adjacent lmdergromd mines. Construing the authority of DER to require treatrrent 

of the discharge mder the Clean Streams Law, the rourt stated: 

'Ihe ronduct of (the operator) in its mining 
activity remains the cbminant and relevant 
fact without which the public nuisance w::::>uld 
not have resulted where and under the circum
stances it did • 
.... 
371 A.2d at 476. 

'Ihis staterrent is equally applicable here. Appellants do not dispute that they 

operated the mine for several years. Thus, under Barnes and Tucker, they are the 

principal force resp:msible for the creation of the polluting discharge, and 

therefore, they are liable for its treatrrent and abaterrent. 

Our holding that the Mine Sealing Act does not absolve Appellants from 

liability for the discharge from the Bear Run No. 1 mine does not necessarily do 

violence to that Act. The Mine Sealing Act does not address responsibility for 

discharges. The Clean Streams Law, on the other hand, clearly does--placing the 

resfX)nsibility on the sh:::>ulders of the mine operator. 
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In any event, to the extent that the tv.o statues are viewed as inoon-

sistent, we are oonstrained to follow the later of the tv.o enactrrents. Section 

1936 of the Statuto:ry Construction Act provides that "whenever the provisions 

of tv.o or no:re statutes enacted by different General Asse.o.'"Ilblies are irreooncilable, 

the statute latest in date of final enactrrent shall prevail. 11 1 Pa.C.S.A. §1936. 

'lhe Mine Sealing Act was enacted in 194 7. 'lb.e :relevant provisions of Section 315 

of the Clean Streams Law were enacted in 1970, sorre tv."enty three years later, in 

oonjunction with a substantial tightening of the Co:rmonwealth 1 s mining laws. [See 

discussion of the legislative histo:ry of the Clean Streams raw in Comrronwealth, DER 

v. Barnes and Tucker Company (Barnes and Tucker I), 455 Pa. 392 319 A.2d 871, 

873-76}. 3 

lmy lingering doubts ooncerning the possibility that the Mine Sealing 

Act requires DER--rather than the operator--to treat acid mine discharges are 

resolved by the Suprerre Court 1 s interpretation of the staterrent of legislative 

intent contained in Section 4 of the Clean Streams law which reads, in pertinent 

p:l.rt: 

(3)_I:t_i_s_the __ objective of the Clean Streams 
law not only to prevent further p:>llution of 
the waters of the Corrm::>nwealth, but also to 
reclaim II.Ild restore to a clean, unp:>lluted 
condition eve:ry stream in Pennsylvania that 
is presently polluted. 
35 P.S. §691.4 

3'lb.e chronologie :relation of the tv.o statutes, however, does prevent us from 
accepting DER1 s argment that Section 801 of the Clean Streams law explicitly repeals 
the provisions of the Mine Sealing Act. Section 801 was part of the original Clean 
Streams Law enactrrent of 1937. It repealed all inconsistent statutory provisions. 
However, it cannot be oonstrued to repeal the provisions of an Act, i.e., the Mine 
Sealing Act, wr..ich were e.""lacted ten y<=>ars later. It has not been updated or 
amended since 1937. 
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'1he Pennsylvania Suprerre Court, cormenting UfOn this staterrent, has 

indicated that the public is not to bear the cost of abating pollutional con-

ditions created by the coal mining industcy. In Ccmronwealth, DER v. Harmar 

Coal carnpanx, 452 Pa. 77, 306 A.2d 308, 321 (1973) the court observed: 

If the operator of a mine need not treat these 
discharges, . pollution will not end and the 
general public will be subjected to either the 
continued degradation of its surface waters 
or be forced to subsidize the coal industcy by 
paying for treat::rrent through its taxes •.• 
The public interest is not served if the public, 
rather than the mi<'1e operator, has to bear the 
exr:;ense of abating pollution caused as a direct 
result of the p:rofi t-making, resource-depleting 
business of mining ooal. 

'lbe Hanrar decision relied llfX)n the auth::>rity granted DERby Section 315 of the 

Clean Streams Law. 

In sum, it is clear that the Clean Streams Law, specifically Section 

3l5 [a) , requires that ApJ;ellants be held responsible for the discharge from the 

Bear Run :rb. 1 mine. 

'Ihis conclusion holds true regardless of whether a third party 1 s actions 

may have contributed to the discharge. Appellants argue that the activities of 

Benjamin Coal contributed to the disGnar-ge f-rom the Bear Rt.m No. 1 mine. (It is 

1mdisputed that the discharge existed to a lesser degree prior to Benjamin 1 s 

actions.) As we stated in Adam Greece, supra, Section 315 (a) of the Clean Streams 

Law places the obligation for abating discharges fran a mine up:m the mine o:t:erator, 

no matter what the reason for the discharge. We errphasized that "the actions of 

a third party can't diminish that obligation." 1980 EHB 142. As we noted there, 

the operator may have an independent cause of action against the third party. 

Such issues, however, are not for this Board to decide. 
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The case law construing the Clean Streams Law repeatedly has empha

sized that where a party has operated a facility in the past, discharges from 

that facility are the party's responsibility. It is the location of the dis

charge that is dispositive; the fact that the actions of another nay have 

contributed to the discharge is of very little irrport. National Wood Preservers, 

Inc. v. Cormonwealth, DER, 489 Pa. 221, 414 A.2d 37,. ·45 (1980); Cormonwealth, DER 

v. Barnes and Tucker Co., 472 Pa. 115, 371 A~2d 461, 466 (1977), appeal dismissed 

434 u.s. 807 (1977); Cormonwealth, DER v. Barnes and Tucker, 455 Pa. 392, 319 A.2d 

871 (1974); Cornrronwealth, DER v. Ha.nna.r Coal Corrpany, 452 Pa. 77, 306 A.2d 308, 

3l8 (1973). 

Although there is no dispute that the pollutional discharges at issue 

here are all located at the Bear Run Mining Complex, which was previously operated 

by Appellants, Appellants have argued that IER lacked the authori cy to issue the 

instant order l::ecause they no longer own or lease the property. ('Ibis issue was 

raised in Appellant 1 s pre-hearing merrorandum. In the subsequently formulated 

stipulation, Appellants agreed that Johnstown remains the lessee of the land utnn 

which the roal processing plant is located. ) Even assuming that Appellants 1 

allegations are true--as we are required to do in ruling upon DER 1 s rrotion for 

sumnary judgrrent--we cannot oonclude that DER lacked the power to order Appellants 

to rerredy · the conditions at the site. 

DER1 s order is based upon Section 1917-A of the Administrative Code of 

1929, 71 P.S. 510-17 (arrong other statutory provisions). Section 1917-A grants 

DER 11express, rmronditional authority" to issue orders directing the abaterrent 

of nuisances. Ryan v. Cormonwealth, DER, 30 Pa.Crrwlth. 180, 373 A.2d 475 (1977). 

Pursuant to Section 315 (a) of the Clean Streams Law, quoted supra, the operation 

of a mine or the allowing of a discharge in violation of the terms or conditions 
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of a penni t or DER rules or regulations is deerred to be a nuisance. Appellants 

do not dispute that the conditions existing at the coal processing plant and 

the roal refuse disposal area anount to violations of DER rules and regulations, 

the terms and ronditions of the applicable permits, as well as of the Clean Streams 

raw and the Coal Refuse Disposal Act, 52 P.S. §30.51 et ~· InaSimlch as Appel-

lants agree that there are presently existing, unpermitted discharges from the 

Eear RLm No. 1 mine and the old coal storage area to the waters of the Corrrronweal th, 

it is clear that those discharges also constitute a nuisance within the rreaning 

of Se~~on 315(a). 

Under the Ryan holding, supra, the fact that the party res:t=ansible for 

the creation of the nuisance is no longer in possession of the land is not a bar 

to a DER oraer directing the abaterrent of the nuisance. 'Ihe court there stated 

(gu:>ting prior case "law) : 

The owner of the soil where the nuisance is 
rrrust not be allowed to control the public 
right to have it abated; and what the law 
commands to be done for the benefit of the 
public an individual may not resist. 

373 A.2d at 478. 

In Ryan, as in the presen:t matter, DER' s action was taken under the authority of 

the Clean Streams Law. The site in question there was a sanitacy landfill; the 

order requiring aba.terrent of the nuisance was upheld. 

1-breover, in addition to Section 1917-A, DER premised the issuance of 

the instant order upon Section 610 of the Clean Streams Law, 35 P.S. §691.610, 

and Section 9 of the Coal Refuse Disposal Act, 52 P.S. §30.59, roth of which 

grant DER the autlori ty to issue 11 such orders as are necessary to aid in the 

enforcerrEilt of the provisions of this act. 11 Neither of these provisions requires 

that the recipient of the order be in possession of the property with which the 

unlawful condition or conduct is concerned. 
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In sum, Appellants are responsible for remedying the violations 

existing at the Bear Rm Mining ccmplex regardless of their allegations that 

scme of these problems are the result of the actions of another mining company 

and regardless of their claim that they no longer own or lease p::>rtions of the 

site. Appellants admit that the mining activities which took place on the site 

resulted in many of these violations (specifically, those existing at the coal 

processing plant and the coal refuse disp::>sal area) and that from the late 1960's 

through 1984, trnse activities were conducted by Appellants or their subcontractors. 

'Ib the extent t..~at the violatio..-·'ls rray be the consequence of the actions of their 

subcontractors, Appellants rerrain liable, nevertheless. Black Fox Mining and 

Developtent COrporation v. DER, EHB Ibcket No. 84-114-G (Adjudication dated 

April 29, 1985) (the existence of a subcontractor relationship will not shield 

the party from 1i"ability £or violations of the Cormonwealth' s mining laws) • M:)re

over, given the £act that Benjamin was operating tmder the terms of Appellants' 

Pennit No. MD32703303 when it conducted the blasting in the vicinity of the seal, 

Appellants' argurrent that DER is so:rrehow responsible for whatever consequences 

allegedly resulted lacks rrerit. Appellants' pe:rrnit was approved by DER based 

UfOn the representations Appellants nade in their pe:rmit application. DER approvaL 

of a mining practice does not discharge the permittee's obligation to do its own 

careful engineering so as to assure that operations conducted tmder the authority 

of its permit will not result in a violation of the applicable legal requirements. 

'Ib the extent that Appellants have not expressly admitted that their 

mining activities resulted in the violations present, i.e., on those p::>rtions of 

the site other than the coal processing plant and the refuse disp::>sal area, the 

stipulation fonnulated by the parties establishes that the violations existing 

there are a consequence of t..'1e ac+-...i ;,'"i ties conducted by Appellants on those areas 
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of the site. In light of the long-tenn, diverse nature of Ap:p=llants' activities 

at the Bear Rt.m mining corrplex, we have little difficulty ooncluding that they 

are reS];X)nsible for remedying the violations which are presently existing there. 

Individual ·Liability of Corporate Officer 

The final issue which we are called upon to address is the individual 

liability of Jolm E. Kaites under the te:rms of the order at issue here. 'Ihe 

directory IX>rtion of the order narres both Jolmstown Coal and Coke and Kai tes as 

the parties who are charged with carrying out the obligations set forth therein. 

Appellants have contended that the facts of this case will not sup!X)rt individual 

liability of Mr. Kaites, i.e. liability apart from that inposed up:m the oorp:>ration 

itself by the tenns of the order. 

Both parties have cited this Board's previous decision discussing this 

1~ issre, W. C. Leasure v. DER, 1982 EHB 355, wherein we held that in order to 

hold a co:rp:>rate officer res!X)nsible for carrying out the obligations inposed 

U_FOn a co:rp:>ration by a DER order, an explicit or .implicit duty to take those rerredial 

:rreasures must be established. We rejected the argurrent that this duty arises 

simply by virtue of the officer's !X)sition within the oorporation. The officer's 

duty must be otherwise established, e.g., by his own acts or by virtue of public 

IX>licy. 

'Ihe. Pennsylvania courts have :p=nnitted piercing of the "oorporate veil" 

in order to "prevent the :perpetration of wrong, to prevent its use as a shield 

for illegal or WI:Ongful conduct; or where its use, as a teclmical device, brings 

arout injustice or. an inequitable situation so that justice and public p::>licy demand 

it be ignored." McKenna v. Art Pearl Works, Inc., 225 Pa.Su:p=r. 362, 310 A.2d 677, 

679 (1973) • A director or officer of a oorporation may be held :per$0nally liable 

where he actually participates in a wrongful act. Am3bile v. Auto-Kleen car Wash, Inc., 
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249 Pa.Super. 240, 376 A.2d 247 (1977); Chester-cambridge Bank and Trust Co. v. 

Rhodes, 346 Pa. 427, 31 A.2d 128 (1943). 

w·e have little difficulty finding that the prerequisites for reaching 

beyond the corporate veil are..present here. As the president and chief executive 

officer of Johnstown, Mr. Kaites :rrade all decisions regarding the operation of 

the Bear Run mining carrplex, including nost notably those dealing with the 

resolution of DER requirerrents as set forth in compliance orders. Mr. Kaites 

negotiated the 1976 consent order and agreerrent on behalf of Johnstown Coal and 

Coke, thus assuming an nnquestionably active role in dete:rmining the obligations 

which the corporation would agree to assume. 'lhe record established here indicates 

large scale problems which have persisted over a long period of t:iJre at the Bear 

Run mining o:JirPlex. 'Ihe person admittedly resp:msible for making the decisions 

necessary to assure that these problems would be resolved is Mr. Kaites. He, and 

no other, assUIIEd the resp:msibili ty of assuring that Johnstown Coal and Coke 

would operate in confo:r:rnity with the requirements of the Corrnronwealth's environ

rrental laws. It is apparent that the numerous violations presently existing at 

the site nrust be attributed to whatever choices and decisions he has elected to 

ma~e O\rer the years that he has been in control of .Jehnstev.n Coal and Coke. 'Ihe 

l::oard of directors of the corporation apparently had little or no real influence 

over the affairs of the corporation, since it acted only as an advisory l:x:xly to 

Mr. Kaites. Indeed, the existence of this board as a viable, legal entity is 

subject to serious doubt, given the admitted fact that it has not net since 

sarret:i.Jre in the late 1970's. 

Mr. Kaites assumed the duty of assuring that the Bear Run mining cx::mplex 

be operated in conformity with the terms and conditions of its pe:rrnits, and the 

applicable statutes, rules and regulations. 'Ihis duty clearly was not fulfilled. 
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Under these circumstances, public ,t:Olicy requires that the co.q::orate entity be 
:';.)!!i.;:~·2.LJ~3 r~fX:cd:j·;-s.I-:)lV t?~1l.:_i-:;S:t":f(f) '1CJ:! ""y.:r J:..J.:l(if.~~f.K.:·q~:~:::;r;£ ~ Z~Jfii)J~itJCYO:f~. lr.:J 7-:\;:.£2.8-.l ·2ifd bt£i:; 
· ignored or, put an6ther way, that .. for our piirposes here, ··.r:rr-. Kaites be treated 
~,~~·:~J~3_C~3-::~c:~-~,;;::;; :~'J_i:j 1c::- -~~'~i'"J:J:.:.J .i'.;~.r :sii:+ r.=-r~J~.rt:re-;,:·)t1o:J a:::-)fJk~al ".1':9Iturrd) t:;rt.l:.rr.fM. t&(i :rJ:~:;:-)·3: Br.f::J' 

as one and the sane legal entl ty as Johnstown Coal and Coke. DER Is issuance of 
z?ii·.::.L'i;:3'J~J.J:~ .I L.L· ... ~· £)··~".i2JC'£1 ~~·(f.r '< {>. i~~~~:B.£·{ .E,;.:~)~~t:~f:3:!I~br5 tise.-{J .:}·cln: eKr.~~~.fl r:j· 
~-the order to Mr. Kaites was not an abuse of discretion. 

f~-~::.u:Jt?.l(r c.~:± ~~~T:-.r.:r :t·:r.i~'~.c{z .r:~ {t.!~,;:r,_~;·~tw· £";C)_(.j·-.I.t:'1~t ~:rL5" r.~~1Cit:Ct3 ,I_(c:Z.:J ~;~'}!l:~~r:r::i:.nc~:-- s.3 
In conclusion, surmary judgrrent is rendered· in favor of DER on the 

~ .f.E:·j(~'t:'fE· E.L:i-'.1.._ :I.e; £1(t.L~tJar:x:r;;~.L.(~) J.Stf ... r3·. ~;~~;,jj· r:·t:_f.r:.T:.~<:.~j{KX:2 f'::;:_~,,;{;3_:·.: '3-..-1 cd· 
issues of Appellants"'""responsibility for abating the Violations which presently 

'Ihe stipulation signed by Appellants 

, ... ~') ·-~ 
pennit conditiOilS~~lants iije·-,_~iable for rerredying the violations. In addition, 

r .. ,f ....... ~-~·\·~ .... ,.. '\.::· ~ ..... ~;~ ..... ·1"'·.~~ ... _~ ....... ~:;.;·~~~-· 
··--~·"'"~"··~--cs~";:·-'"'JU(ii"i'iii''~i<.'i:s···ret:id'e_·.·-·._ ;,"¥~.;;~e-r.;:;~: on the issue of Mr. Kai tes' personal liability _ ......... ~~. ........... ..I ·':::J.I.l~.l. (.• .. ;o~~.r-·~.-< .. ~·1 

:1 ~~:ifn~.;~1. 
for car.rying out the tenns of the order appealed herein. 

'Ihe order, in addition to directing Appellants to take rerredial action 

to abate the ,t:Ollutional conditions existing at the site also suspended Appellants 1 

Industrial Waste Pennit No. 3274207 and Pennit No. 500147 for Appellants' coal 

refuse disp:>sal site. DER 1 s M:>tion for Sumtla.IY Judgrrent does not address the 

factual and legal bases for this ,t:Ortion of the order. Consequently, we cannot 

grant sunma:ry judgrrent on all issues relevant to the dis,t:Osition of this appeal, 

as DER requests that we do. 

WHEREFORE, this 7th day of 

partial surrmacy judgrrent is granted in favor of DER on the issues of John E. Kaites 1 

individual liability for corrplying with the directives of the order appealed herein 

-~·J. f:.a ... 
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and the issue of ApJ?ellants 1 responsiliili ty for rorrecting violations existing at 

the Bear Run Mining Complex. Issues concerning the validity of the SUSJ?ension 

of ApJ?ellants 1 J?enni ts have not been addressed herein. 'Ihe Board will arrange 

a ronference call arrong the p:rrties within a short time to discuss further actions 

to be taken roncerning the final disposition of this appeal. 

ffiTED: August 7 1 1985 

cc: Bureau of Litigation 
Fbr the Appellant: 

G:lry c. Homer 1 Esquire 

ENVIroNMENTAL HEARING BOARD 

~~;)h. 
P.ernber 

c;;~)n 
EDWARD GERJUJY 
Member 

SJ?ence1 Custer, Saylor, Wolfe & R:Jse 
Johnstown, PA 

Fbr the camomveal th: 
Marc A. Fbda, Esquire 
Harrisburg, PA 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
221NORTHSECONDSTREET 
. THIRD FLOOR 

HARRISBURG, PENNSYLVANIA 17101 
(717) 787-3483 

HbNwa< SAND AND GRAVEL CXMPANY Docket No. 84-411-M 

Appellant 

v. 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

Appellee. 

· · .... OPINION ·AND ORDER 

Issued: August 7, 1985 

"SUR nm t S MariON TO DISMISS 

Synopsis 

DER' s rrotipn to dismiss the appeal of appellant Ht.mlock Sand and Gravel 

CompanY from DER'·s a.Ssess:rrent of a civil penalty in the a:rcount of two thousand 

five htmdred dollars ($2,500 .00} is granted. llppellant failed to pre-pay the 

arcount of the civil penalty assessrrent within the requisite thirty (301 day 

appeal period pursuant to the Clean Streams Law, 35 P.S. §.691.60.5 (bUlL; appel-

lant's sul:mission of a so-called "Public Office Money Certificate~" deemed 

not to be legally negotiable by the oomptroller, failed to satisfy the pre-

payment provision of the Clean Streams Law. Therefore, the Board lacked juris-

diction to hear the rna. tter. 
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OPlliiOO 

Appellee Coimonwealt~ of Pennsylvania, D=partrrent of Environrrental 

Resources (DER) has noved the Board to dismiss the appeal of appellant 

Hnnlock Sand and Gravel Corrpany (Htmlock) fran DER' s assessment on Novenber 

29 , 1.9 84 of a civil penalty against Htmlock in the arrount of two thousand 

five hrmdred dollars ($2, 500.00) • DER assessed a civil penalty because of 

Hrmlock's alleged violations of the Clean Streams Law', 35 P.S. §691.1 et ~

which allegedly occurred as a :result of Hrmlock' s non-coal surface mining 

operations in Hrmlock 'I'atmship, Luzerne Connty, Pennsylvania. 

In support of its notion to dismiss, DER avers that the Board lacks 

jurisdiction to hear this appeal due to Htmlock's failure to perfect its 

appeal within the statutorily manc:lated thirty (30) days by pre-payrrent of 

cash or bond in the arrormt of the appealed-fran civil penalty assessment. 

35 P.S. §691.605 (b) (1). Hnnlock avers that its sti:>mission of a so-called 

"Pililic Office Money Certificate" purporting to be in the arronnt of DER's 

civil penalty assessrrent was sufficient to satisfy the pre-payment require

nents of the Clean Streams Law-- despite the fact that the so-called "Pililic 

Office Money Certificate" was---re3eGt.eG----by~the--corrptroller' s office because 

it-was deemed not to be legally negotiable. We disagree with Hrmlock's ron

tention and therefore have no choice but to grant DER' s notion to dismiss 

based upon the follCMing :reasoning. 
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stating that the PCM:: is a negotiable instrurrent. ('Ihe Board's June 4th letter 

also inforned Mr. Rarcpp that failure to :fhe the requested affadavit would result 

in the rendering of a decision without further notice to Mr. Rampp). The filing 

of the requested affadavit would have resulted in DER' s acceptance of the PCM: 

to satisfy the pre-payment requirerrent of Section 605 (b) (1) • 

Hcrwever, in response to the Board's June 4th letter, Mr. Rampp submitted a 

vexatious and confusing "Affadavit and Statement of Facts" and "Affadavit of Pov

erty, " neither of 'Which contained the requested affadavit from Hunlock's bank 

guaranteeing the negotiability of the P01C. It should be noted that Mr. Rairpp' s 

"Affadavit of Poverty" contained no facts in supfX)rt of his affadavit. To date, 

Hunlock has not complied with the pre-payrrent requirement of Section 605 (b) (1} 

of the Clean Streams Law. 

We note that Hunlock received the appealed-from civil penalty assessrrent on 

Decerrber 4, 19 84 . the thirty (3Ql day appeal period has long since expired. Despite 

our concern for the protection of Hunlock's legal rights due to its failure to pro

ceed herein with legal counsel, and as evidenced by our January 8th and June 4th 

.letters to Hunlock's apparent President, Mr. Rarnpp, we cannot extend the statutorily 

mandated thirty (30.} day appeal period to permit Hunlock any further opportunty to 

comply with the pre-payment requirement of Section 605 (b} (1). Nor can we extend the 

thirty (30} day appeal period by docketing Hunlock's appeal as a "skeleton appeal." 

25 Pa. Code, §21.52; ORCI' Corporation v. DER, EHB Docket no. 84-009-M (0&0, February 

11, 1985} • Consequently, Hunlock ts failure to perfect its appeal by pre-payment 

of the arrount of the appealed-from civil pena.lty assessrcent within the statutorily 

rrandated thirty (301 da.y appeal period deprives the Board of jurisdiction to hear 

this matter. Rostosky ·v. DER., 26 Pa,.Cnwlth. 478, 364 A.2d 761 (1976). Accordingly, 

we enter the following order. 
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ORDER 

AND NOW, this 7th day of Augu.stl9 85, DER' s !vbtion to Dismiss the 

appeal of Hunlock Sand and Gravel Company, EHB docket no. 84-411-M, is granted 

and the appeal is dismissed with prejudice. DER' s assessirent of a civil penalty 

against Hunlock in the arrount of two thousand five hundred dollars ($2,500 .00) 

is affirrred. The arrount of the civil penalty is due and payable into "The Clean 

Water Fund" pursuant to 35 P.S. §691.8 upon receipt of this order. 

D_ated: August 7, 1985 

cc: Bureau of Litigation 
For Hunlock Sand .and Gravel Corrpany: 

Helmut Rampp (pro se) 
President, Hunlock Sand and Gravel Company 

..Hunlock creek, Pa. 
For DER: 

John Wilirer, Esq. 
Assistant Counsel 
Eastern Region 
Philadelphia, Pa. 
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ANTHONY ..J. MAZULLO, .JR., MEMBER 
F.OWARD GER..JUOY, MEMBER 

In the Matter of: 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
221 NORTH SECOND STREET 

THIRD FLOOR 
HARRISBURG, PENNSYLVANIA 17101 

(717) 787-3483 

M. DIANE SMITH 
SECRETARY TO THE BOARD 

COMMOMVEALTH OF PENNSYLVANIA 
DEPA.."R.THENT OF ENVIIDN!YIENTAL RESOURCES, 

v. 

K. IN'IERNATIONAL, INC. 
and 

FRANK R. KOWAISKI I SR. I 

SYNOPSIS 

Plaintiff 

J:Efendants 

OPINION AND ORDER 

DOCKET NO. 84-159-CP-G 

(Issued August 7, 1985) 

Pursuant to an earlier Board order in this matter, DER submitted a 

rrerrorandum of law delineating which facts it oonsidered had been established 

for the purposes of this appeal as a result of defendants' failure to respond 

to DER' s interrogatories. The Board herein rules that the failure to answer 

the DER interrogatories results in the establishment of facts sufficient to 

oonstitute deemed violations of 25 Pa.Oode §102.31, §102.4, §l02.12(b), §l02.12(d), 

§102.12(e), §l02.12(g), and §102.11. Facts amounting to a violation of 25 Pa. 

Code §l02.13(d) and §102.12(f) are not established via defendants' failure to 

respond to the DER interrogatories. Likewise, no violation of 35 P.S. §691.401 

is established at this stage of this proceeding. The Board cannot rule upon the 

amount of a civil penalty imposed under the aut}"x)rity of 35 P.S. §691.605 without 

oonsidering factors including, but not limited to, the willfulness of the 
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violation, damage or injury to the waters of the Cornrron~alth or their uses, 

and the cost of restoration. The DER interrogatories did not inquire into 

any of these £actors. Therefore, the Board cannot deem any facts concerning 

the s~1~ established £or present purposes and cannot proceed to assess a civil 

penalty £or the established violations outlined herein at the present time. 

OPINION 

This matter stems from a complaint filed by the plaintiff, the Penn

sylvania Depa.rt:rrent o£ Environrrental Resources ("DER") against the defendants, 

K International, Inc. and Frank Kowalski, Sr. The complaint seeks an assessrrent 

o£ civil penal ties against defendants for several alleged violations existing 

on a site owned by them, located in Venango 'Ibwnship, Butler County, Pennsylvania. 

In August of 1984, DER served the defendants with a set of interrogatories 

which were to be answered within thirty days of service, pursuant to Pa. Rulle of 

Civil Procedure 4006. When no answer to these interrogatories had been made by 

February, 1985, counsel for DER rroved for the imposition of sanctions against 

defendants. Lefendants did not respond to the DER notion and have never answered 

the interrogatories. By an order dated April 5, 1985, the Board imposed sanctions 

against the defendants, holding that all facts regarding which DER 1 s interrogatories 

had inquired were deerred to be established for the purposes of DER in this proceeding. 

The order also provided that all allegations in defendants 1 answer to the DER 

oornplaint and in the new matter were stricken to the extent they were inconsistent 

with the facts established by the order. DER v-1as ordered to file a staterrent of 

the specific facts which it considered established by the sanctions imposed, a 

list of the penalties which DER recommended in light of the established facts, 

and a rrerrorandum of law. DER has done so; defendants have not responded to DER 1 s 
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filings. The Board's order of April 5, 1985 provided that a failure to respond 

might result in the Board's accepting DER's recommendations in full. 

Count I 

Count I of the Complaint alleges a violation of 25 Pa.Cbde §102.31 

'Which reads in relevant part: 

§102.31. Permit requirements. 

(a) Any person or municipality who engages in 
an earthrroving activity within this Comrronweal th 
shall obtain a permit prior to commencement of 
the activity; except a permit shall not be required 
under the following circumstances: 

(1) If the earthmoving activity involves 
plowing or tilling for agricultural purposes. 

(2) I£ an activity is required to obtain a 
permit pursuant to the Clean Streams Law (35 P.S. 
§§691.1- 691.1001), the Surface Mining Conservation 
and Reclamation Act (52 P.S. §§1396.1- 1396.21), 
the ~vater Obstruction Act (32 P.S. §§681 - 691) or 
the provisions of Chapters 91 - 101 (relating to 
water resources). 

( 3) I£ an earth-rroving activity disturbs less 
than 25 acres. 

( 4) If an activity involving rrore than 25 
acres is subdivided into parcels of less than 25 
acres and earthmoving is undertaken on non-contiguous 
parcels and the parcels are stabilized before con
tiguous parcels are disturbed. 

DER alleges that defendants engaged in earthmoving activities \v.lthout 

a permit between June 1982 and March 1983. These activities allegedly were 

conducted on approximately seventy acres of the defendants' site. Defendants 

admitted in their answer that they had indeed engaged in earthrroving activities 

on the site, but paragraph 8 of their answer asserts that the activities took 

place on several sections of land, each section being less than 25 acres. Thus, 

defendants would have us conclude that no permit was required under §102.31, 
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since the activities would fall within the exception delineated by §l02.3l(a) (4). 

Defendants have not specifically alleged, however, that the 25-acre parcels were 

mn-oontiguous or that the parcels ~re stabilized before oontiguous parcels 

were disturbed. 

The DER interrogatory which is directed at the alleged violation of 

25 Pa.Code §102.31 reads: 

3. DESCRIBE the earthmoving activity referred 
to in Paragraph 8 of the Answer, including: 

(a) the total number of acres on which 
eart."'1rroving occurred, 

(b) the size of each section, 

(c) the location of each section, 

(d) the dates earthrroving began and ended 
on each section, 

(e) the nature of erosion and sedimentation 
control measures implerrented at each section and the 
date each was implemented, 

(f) the date each section was seeded, 

(g) the type and arrount of seed and mulch 
used on each section, 

(h) the germination rate of seed planted 
on each section. 

In its rnerrorandurn of law, DER contends that defendants' failure to 

respond to this interrogatory has established that: 1) defendants affected an 

area in excess of 25 acres, i.e., approximately 70 acres, 2) that these 70 acres 

were contigu:ms, 3) that the earthmoving occurred between June 1982 and March 

1983, and 4) that this earthrroving activity was not authorized by a permit. 

Given the fact that DER's interrogatory referred specifically to paragraph 8 of 

defendants' answer, and that defendants nonetheless did not respond to the interrog-

atory, we consider it reasonable and appropriate to deem the aforesaid DER 
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contentions established for the purpose of this civil penalty conplaint. Taken 

together, contentions 1) through 4) amount to a violation of 25 Pa.Oode §102.31. 

Count II 

Count II of the canplaint alleges a violation of 25 Pa. Code §102. 4, 

which provides in pertinent part: 

§102.4. General. 

(a) All earthrroving activities within this 
Commonwealth shall be conducted in such a way 
as to prevent accelerated erosion and the 
resulting sedimentation. 'lb accorrplish this, 
except as provided in subsection (b) of this 
section, any landowner, person, or municipality 
engaged in earth-moving activities shall develop, 
inplerrent, and maintain erosion and sedirrentation 
control measures which effectively minimize 
accelerated erosion and sedimentation. These 
erosion and sedirrentation measures shall be set 
forth in a plan as set forth in §102. 5 of this 
title (relating to erosion and sedimentation 
control plan) and be available at all times at 
the site of the activity. The Iepartrrent or its 
designee may, at its discretion, require this 
plan to be filed with the Iepartrrent or its 
designee. 

In particular, paragraph 12 of the conplaint alleges that since June 1982 and 

continuing to at least the time the complaint was filed, defendants had not 

prepared or had available on the site an adequate erosion and sedirrentation 

control plan. Iefendants' Answer alleges that they had an erosion and sedirren-

tation control plan which was prepared at the direction of DER. 

The DER interrogatories directed to this issue are Nos. 4-7. No. '"4 

is directed at establishing the facts necessary to make out a violation under 

§102. 4. The remaining interrogatories are directed more toward discovery of 

the facts which defendants would establish in support of their contention that 

there was an erosion and sedimentation control plan which had been prepared at 
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the direction of DER personnel. We need focus only on No. 4 here, since if 

the facts necessary to make out a violation of §102.4 have been established, 

contrary allegations raised by defendants are deemed stricken (see our order 

of April 5, 1985). 

Interrogatory No. 4 provides: 

4. DESCRIBE the erosion and sedimentation 
control plan referred to in Paragraph 12 of the 
Answer and Paragraph 35 of the New rratter, 
including: 

(a) when the plan was prepared, 
(b) the IDENTITY of the person (s) who 

prepared the plan or assisted in its prep
aration, 

(c) the control neasures to be imple
mented at the K. International Site, 

(d) when the plan was submitted to 
the l:::l=partrrent, 

(e) when the plan was rejected, 
(f) the reasons stated for the rejection. 

In order to establish a violation under §102.4, there must be shown 

a failure to develop, implement, and rraintain an erosion and sedinentation control 

plan. This plan is to be available on the site of the eart:.hrroving activity at 

all tines. DER contends that defendants 1 failure to answer the interrogatories 

directed to §102.4 establishes that no erosion and sedinentation plan has been 

submitted to DER for this site since at least June, 1982 and that none has been 

available on the site. (Pursuant to our ruling supra, regarding Count I, it already 

is established that the earthmoving activities in question took place between 

June, 1982 and March, 1983.) We concur with this contention, for reasons of the 

sort given supra in connection with Count I and Interrogatory No. 3. Interrogatory 

:No. 4 inquires into the specific steps which v.c>uld have been tqken in the develop-

nent and implementation of an acceptable erosion and sedimentation control plan. 

l:::l=fendants 1 failure to answer the interrogatory and their subsequent failure to 
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respond to DER' s :rrerrorandum of law, despite the threat of sanctions explicitly 

stated in our April 5, 1985 order, now justifies a ruling that no erosion and 

sed.llrentation plan was fonnulated by defendants. D:fendants are deerred to have 

violated 25 Pa. Code § 102.4. 

Count III 

Count III of the corrplaint alleges violations of 25 Pa. Code §§102. 4, 

102.11, 102.12, and 102.13. Section 102.4 is set forth above. Sections 102.12 

and 102. 13 are made applicable to defendants' eart.h:rroving activities by virtue 

of §102.11 which reads: 

§102.11. General requirements. 

The erosion and sedimentation control facilities 
set forth in §§102.12 - 102.13 of this title (relating 
to control measures and control facilities) shall be 
appropriately incorporated into all earth-rroving 
activities unless the designer of the erosion and 
sedimentation control plan shows that alteration 
of these measures and facilities or inclusion of 
other measures and facilities shall prevent acceler
ated erosion and sedimentation. 

DER alleges that defendants have violated this regulatory provision in that they 

have failed to corrply with several of the requirements set forth in §§102.12 and 

102.13. Interrogatories 7 - 19 are directed toward establishing violations of 

various subsections of §§102 .12 and 102.13. We see no need to reproduce these 

interrogatories here. For reasons of the sort explained in connection with 

Counts I and II, at this stage of these proceedings we cannot but conclude that 

the defendants' failure to answer interrogatories 7 - 19 has established the 

facts into which these interrogatories inquired. More sr:ecifically, we herewith 

deem established violations of §§l02.12(b), 102.12(d), l02.12(e) and 102.12(g). 

On the other hand, for reasons which follow, we cannot accept DER' s 

claim that defendants' failure to answer interrogatories has established violations 
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of §l02.12(f) and l02.13(d). DER's Interrogatory No. 14 reads: 

14. DESCRIBE the ditches referred to in 
Paragraph 20 of the Answer, including: 

(a) the IDENTITY of the person ( s) who 
constructed them, 

(b) when they were constructed, 
(c) their dimensions, 
(d) their locations, 
(e) the cost to Defendants for their 

construction. 

Section 102.12 (f) merely provides that all runoff must be collected 

and diverted to treatment facilities. It does not SJ?ecifically require that 

there be ditches employed for this purpJse. Thus, taken alone, Interrogatory 14 

does not suffice to delineate all relevant facts concerning a violation of 

§102 .12 (f) . Defendants' answer to DER' s complaint denied a violation of §102 .12 (f) 

only insofar as they cla.i.rred to have in place ditches satisfying the requirerrents 

of §102.12 (f). 'Ihus, since Interrogatory No. 14 is directed solely at facts 

concerning those ditches, we cannot hold that facts concerning the absence of 

collection and diversion facilities have been established by virtue of defendants' 

failure to reSFOnd to this interrogatory. A violation of §102 .12 (f) has not been 

established at this stage of this proceeding. 

In supp:>rt of its contention that it should be deerred established that 

defendants have violated §102.13 (d), supra, DER relies up:>n its Interrogatory 17 

which provides: 

17. State the facts that supp:>rt Defendants' 
legal conclusion in Paragraph 22 of the Answer that 
25 Pa. Oode §l02.13(d) did not apply to the K. Inter
national Site prior to the waiver alleged in that 
paragraph. 

25 Pa. Oode §102.13 reads: 

§102.13. Control facilities. 

* * * 
(d) Sedimentation basins. The following shall 

apply to sedimentation basins: 
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(1) A sedirrentation basin shall 
have a capacity of 7,000 cubic feet for 
each acre of project area tributary to 
it and shall be provided with a 24-inch 
freeJ:oard. 

( 2) 'Ihe basin shall be cleaned when 
the storage capacity of the basin is 
reduced to 5, 000 cubic feet per acre of 
project area tributary to it. 

(3) Outlet structures shall be designed 
to pass a minimum flow of tv;o cubic feet 
per second for each acre of project area 
tributary to the basin. 

(4) 'Ihe discharge from a sedimentation 
basin shall be to a natural waterway. 

( 5) Sedimentation basins shall be 
structurally sonnd and protected from nn
authorized acts of third parties. 

Defendants' An~r, paragraph 22, contends that "sedirnentation basins 

in this project were not required and, in fact, specifically were waived as a 

:rreans of erosion and sedimentation control by personnel of the plaintiff 

DER' s Interrogatory 17 is directed at this allegation by the defendants; the 

interrogatory does not request information bearing upon those facts necessary 

to establish a violation of §102.13 (d). 'Iherefore, we cannot conclude that 

such a violation is established by virtue of defendants' failure to respond to 

this interrogatory. 

CoillltJ-

Coilllt V of the complaint alleges a violation of §401 of the Clean 

Streams Law, 35 P.S. §691.401, which states: 

§691.401. Prohibition against other pollutions 

It shall be nnlawful for any person or mnnici
pali ty to put or place into any of the waters of 
the Cormonwealth, or allow or permit to be discharged 
from property owned or occupied by such person or 
m1.micipali ty into any of the waters of the Cormon
wealth, any substance of any kind or character 

1 'Ihe complaint does not contain a Coilllt IV. 
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resulting in pollution as herein defined. 
Any such discharge is hereby declared to be 
a nuisance. 

1937, June 22, P.L. 1987, art. IV, §401. As 
amp;nded 1970, July 31, P.L. 653, No. 222, §14. 

DER argues that defendants' fa.ilure to resp:>nd to Interrogatories 

18 and 19 should result in a determination that the facts necessary to estab-

lish a violation of this provision have been established. In order to estab-

lish a violation of §401, there must be sorre basis UfX)n which to rest a finding 

that a :pJllutional discharge to waters of the Comrronwealth has occurred. We 

already have qmted Interrogatory 19. Interrogatory 18, like Interrogatory 19, 

does not inquire alxmt discharges, but rather is directed at obtaining infonnation 

conceining construction and design of treatrrent facilities and the manner of 

rerroval of sediment from runoff. We cannot conclude that failure to answer 

Interrogatories 18 and 19 results in a determination that defendants allowed or 

:permitted a :pJllutional discharge to the waters of the Comrronwealth. Consequently, 

such a violation has not been established at this stage of this proceeding. 

~S~SMlliTOFP~TffiS 

DER' s conplaint for civil penalties is based upon the authority granted 

the D2partment under Section 605 of the Clean Streams Law, 35 P.S. §691.605. 

Section 691.605 (a) requires that the following factors be considered in detennining 

the anount of a civil :penalty assessed pursuant to that statutory provision: willful-

ness of the violation, darrage or injury to the waters of the Comrronweal th or their 

uses, cost of restoration, and "other relevant factors". 

The Board cannot find anything in DER's interrogatories which inquires 

into facts which might be taken to establish any of the additional factors delineated 

in §691.605(a). The established facts are sufficient to determine that certain 

violations have occurred, but the fact of violation is only the first step in 
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detennining how large a civil penalty properly may be assessed. We are 

constrained by §691. 605 to give consideration to other "relevant factors" 

in detennining the arrount of the penalty. . Since we cannot dete:rmine from 

the present record of tl!-i. s matter whether any or all of these factors are 

present here, we cannot at this time assess civil penalties for the violations 

which we consider established nnder the tenns of this opinion and the order 

of April 5, 1985. 

ORDER 

WHEREFORE, this 7th day of August, 1985, it is ordered that in 

further proceedings in this matter, including final adjudication, the defendants 

will be deemed to have violated 25 Pa.Cbde §102.31, 25 Pa.Code §102.4, 25 Pa.Code 

§l02.12(b), §l02.12(d), §102.12(e), §l02.12(g), and (as a consequence of the 

violations of §102.12) 25 Pa.Code §102.11. 

DA'IED: August 7, 1985 

cc: Bureau of Litigation 
For Apr:ellants: 

ENVIRONMENTAL HEARING BOARD 

Member 

Thonas R. Ceraso, Esquire, Ceraso and Tarosky, 
Greensburg, Pa. 

For the Commonwealth: 
Joseph K. Reinhart, Esquire, Pittsburgh, Pa. 
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GLENN COAL CCMPANY 

. v. 

CO/HMONWEALTH OF PENNSYLVANIA 

ENVIRON~1ENTAL HEARING BOARD 

221 NORTH SECOND STREET 
THIRD FLOOR 

HARRISBURG, PENNSYLVANIA 17101 
(717) 787-3483 

Docket Nos. 84-389-G 
84-390-G 

(Issued August 9, 1985) 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

. ·sYNOPSIS 

OPINION AND ORDER SUR IDTION 'IO DISMISS 
AND MOTION FDR SANCTIONS 

Action upori DER' s fution for Sanctions is deferred for the present. 

The M:>tion may be renewed at a future date. DER' s fution to Dismiss is 

granted in part and denied in part. '!hese appeals were filed in the narre of 

Gle!lll Coal Corrpany. It subsequently having been revealed that Glenn Coal 

Company may not have authorized the filing of these appeals, the Board was 

required to determL.1e who the proper Appellants hereiri would be. D2spi te doubts 

concerning Glenn Coal Companyi s intention of appealing the bond forfeitures 

at issue herein, the Board will not at this tirre dismiss the appeals as to the 

company. Cmmsel is directed to file affidavits and supp::>rting docurrents con-

cerning his authorization to represent the company, and concerning the company' s 

receipt of notice of these bond forfeitures. The appeal is dismissed as to one 

o£ t.wo individuals who counsel claims to be representing herein-~ '!his individual 

did not sign a Notice of Appeal and his identity and relationship to this matter 
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was not made clear mtil several rronths after the filing of the Notice of 

Appeal. Consequently, this individual's appeal of the instant bond forfeitures 

is mtimely and :must be dismissed pursuant to 25 Pa.Code §21.52. The other 

individual v'l71Dm counsel claims to be representing signed the initial Notices of 

Appeal; therefore, the Board deems this individual to be a proper Appellant 

herein. Henceforth, pending receipt of the aforerrentioned affidavits and 

docurrents from comsel, the Board deems this individual and Glenn Coal Company 

to be the Appellants in this matter. In addition, counsel is directed to 

provide the Board with docurrentation of the gromds upon which this individual 

Appellant bases his standing. 

OPINION 

'Ihese appeals of several DER bond forfeitures were filed in November 

of 1984. Each appeal was filed on the standard form furnished by the Board. 

In paragraph 1 of the appeal form, headed "Complete Name, Address and Telephone 

Number of Appellant," each appeal listed "Glenn Coal Company, Division of Champion 

Coal Co. , Inc. c/o lbbert M. Hanak," with an address and telephone mmiber. Under 

the affirmation, "'Ihe inforrration submitted is true and correct to the best of 

~ inforrration and belief," each appeal was signed by Francis D. Marrazo, Jr. , 

who was otherwise midentified. In response to the form's statement: "If you 

have authorized an attorney to represent you in this proceeding before the Board," 

please supply the attorney's name, address and telephone number, each appeal once 

again listed Mr. Hanak, Esq. , with the same address and telephone number as 

previously. 

Shortly thereafter the Department of Environrrental Resources ("DER") 

served its first set of interrogatories in each appeal upon Glenn Coal Company, 

c/o Mr. Hanak. Having received no response to said interrogatories within the 
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thirty-day :period prescribed by Pennsylvania Rule of Civil Procedure 4006, DER 

rroved for the irrposition of sanctions, in accordance with Pa.R.C.P. 4019. In 

response to this rrotion Mr. Hanak stated that the Appellant in these ap:peals 

was not, in fact, Glenn Coal Company, as had been stated in each Notice of 

Appeal filed by Mr. Hanaki rather, Mr. Hanak now stated, the Ap:pellants were 

two individuals, Francis Marrazzo and Robert Fleming, fonrer stockholders and 

owners of Glenn Coal. Mr. Hanak further stated that these individuals no longer 

had any right, title, or interest in Glenn Coal Canpany, and therefore that 

Mr. Hanak was unable to respond to DER' s discovery requests because the aforesaid 

individuals did not possess the corporate records necessary to provide the infor

mation requested. In addition, Mr. Hanak stated that "there has been no direct 

appearance on behalf of Glenn Coal Corrpany by any counsel." 

Having received this response from Mr. Hanak, DER rroved to dismiss 

these appeals on the basis that the purported Appellant, Glenn Coal Company, 

apparently does not intend to proceed with these appeals, whereas the tw::> individ

uals identified in the response to DER' s M:)tion for Sanctions had not appealed 

in their own right within the thirty-day tine :period prescribed by 25 Pa.Code 

§2l. 52 (a) . Mr. Hanak has responded to the DER rrotion. His response is identified 

as "Glenn Coal Company's Response to Cormonwealth of Pennsylvania M:Jtion 'Ib 

Dismiss Appeal." 'Ihe essence of his response is that Fleming and Marrazzo have 

standing to appeal because they are "endorsed sureties" or "indermifying parties" 

on the bonds whose forfeitures are the subject of these appeals. 

The first issue we are called upon to address is whether there are any 

appellants before the Poard. If we were to accept at face value Mr. Hanak's 

claim that he was "at all tines . . . acting as the attorney for Fleming and 

Mazzarro in pursuing this appeal," we would have to infer that Glenn Coal Company 

is not the proper Appellant herein. Despite the fact that Mr. Hanak signed 
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several documents filed with the Board .as "cormsel for Appellant" ·and simul-

taneously identified the Appellant as Glenn Coal Company, he now is asserting 

that he acted with::mt the consent of Glenn Cbal Company in so doing. Consequently, 

we cannot deem these appeals to have been taken on behalf of Glenn Coal Company. 

On the other hand, we are hesitant to wholly dismiss Glenn Coal Company as an 

Appellant on the sole w::>rd of Mr. Hanak, whose past stateirents to the Board 

scarcely have been accurate, to put it mildly. For the present, therefore, we 

will retain Glenn Coal as an appellant in these appeals, pending our receipt of 

the inforrration called for in the accompanying Order. 

As for Mr. Fleming and Mr. .Marrazzo, these appeals were filed in November 

of 1984. The Notice of Appeal forms filed with the Board at that tirre bear the 

signature of Mr. Marrazzo and only Mr. Marrazzo; Mr. Flerrling's relationship to 

this bond forfeiture proceeding was first made apparent nore than seven nonths 

after the appeals were filed, long after Mr. Hanak claims to have begrm acting 

for Mr. Fleming in this matter. Appeals from DER actions must be filed with the 

Board within thirty days of the date of notice of the DER action. Consequently, 

the Board is witrnut jurisdiction to hear an appeal brought on behalf of Mr. 

Fleming. However, the Board is willing to waive the technical deficiency that 

Mr. Marrazzo's narre apr;eared in the signature blank but not in the first p:::>rtion 

of the appeal form. Therefore we do deem these appeals to have been taken by 

Mr. Marrazzo, a ruling we believe to be consistent with the precepts of 1 Pa.Code 

§31.2. Henceforth these appeals will be captioned as follows: 

Glenn Coal Company 
and Francis D. Marrazzo, Jr., 

Appellants 
v. 

Comrronwealth of Pennsylvania 
Department of Environmental Resources, 

Appellee 
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Of rourse, our present acceptance of this caption carries no implications 

wfua.tsoever a_s . to Glenn Coal 1 s ul tirnate status as an appellant in these· appeals, 

after the Board has had the opportunity to review the infonnation the accompany

!m!g Order requests. .r.Dreover, in accepting Mr. Marrozzo as an appellant for 

tfue present, th.e Board reserves· the right to dismiss Mr. Marrozzo 1 s appeal if 

~. Marrazzo ca1U'lot establish his standing to appeal these bond forfeitures. 

Fim.aJ.ly, DER 1 s Motion for the I:rnposi tion of Sanctions remains to be 

addressed. Mr .. Hanak failed to re.spond in any mann:er to the DER interrogatories 

other than via his response to DER 1 s Motion for Sanctions in which it was stated 

that "Marrazzo and Fleming question whether they are legally obligated" to 

respond to DER's interrogatories. :):t is now· clear that since Mr. Fleming is 

not a party to this appeal, he is under no obligation to respond to said interrog

atories. Mr. .Marrazzo, however, having been accepted as a party, does indeed 

have an obligation to respond to interrogatories directed to him. Given the 

SUbstantial confusion surrounding the status of this appeal during the past few 

rronths, however 1 the Board will not at this ti.ne impose sanctions against Glenn 

Coal or Mr. Marrazzo for failure to respond to the DER interrogatories in any 

satisfactory way. The Board will deem DER 1 s interrogatories--previously served 

upon Glenn Coal ""'-to have been served upon Mr. Marrazzo as well. Mr. Marrazzo 

shall respond to said interrogatories in full compliance with the Pennsylvania 

Rules of Civil Procedure within thirty days of the date of the accompanying Order. 

The Board emphasizes that under these Rules Mr. Marrazzo must answer or object to 

·each interrogatory propounded by DER. Pa.R.C.P. Rule 4006(a) (2). 
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WHEREFORE, this 9th day of August, 1985, it is ordered that: 

1. DER' s MJtions to dismiss these appeals and for sanctions are 

rejected for the present, but may be renewed at some future· time upon good 

cause shown. 

2. Francis D. Marrazzo, Jr. is accepted as an appellant in these 

appeals, which henceforth are to be recaptioned as indicated in the accompany-

ing Opinion. 

3. Robert Fleming is not an appellant in either of the above-captioned 

appeals. 

4. Within thirty days of the date of this Order, Mr. Marrazzo is to 
I 

respond to the interrogatories previously served upon Glenn Coal c/o Mr. Hanak. 

5. Within twenty days of the date of this Order, Mr. Hanak is to file 

affidavits with the Board, accompanied by suitable supporting docurrents, which 

will respond to the following questions: 

a. Has Mr. Hanak ever represented Glenn COal? 

b. 'Ib Mr. Hanak's best knowledge and belief, did Glenn COal 

have any reason to believe that Mr. Hanak's filing of these appeals was done 

in Glenn COal's narre, and satisfied the thirty-day requirement for Glenn COal ' s 

filing of such appeals? 

c. How and when did these forfeitures of Glenn Coal's bonds 

first come to Mr. Hanak's atte..11tion? 

d. Ibes Mr. Hanak have any reason to believe that Glenn COal 

received notice of these bond forfeitures, and if so when? 

e. Why does Mr. Marrazzo have standing to appeal these bond 

forfeitures? This question must be answered very precisely, with reference to 
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the language of lxmds or other instrurrents, and including legal citations that 

would establish standing under the facts of these appeals. 

:bA'IED: August 9, 1985 

cc: Bureau of Litigation 
Robert M. Hanak, Esquire 
Joseph K. Reinhart, Esquire 

ENVIRONMENTAL HEARING BOARD 

Member 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRON:\1ENTAL HEARING BOARD 

221 NORTH SECOND STREET 
THIRD FLOOR 

HARRISBURG, PENNSYLVANIA 17101 
(717) 787-3483 

RUSSElL W. JOKI 

. v. 

. Docket Nrn. 85-137-G 
85-138-G 

Issued August 12, 1985 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPINION AND ORDER 
SUR MJTION FOR SANCTIONS 

"SYNOPSIS 

Appellant has failed to respond to a rar~est for production of documents 

serV-ed upon him by the Departrrent pursuant to Pennsylvania Rule of Civil Procedure 

4009. Appellant also has not responded to the DER TIDtion for sanctions. 'Ihere-

' 
fore, Appellant is ordered to penni t the inspection of $aid documents within 

twenty days. Failure to corrpl y with this order will result in Appellant's being 

precluded from introducing any evidence relating to the content of said documents 

at the hearing on the rrerits of this appeal, if and when held. 

OPINION 

The Departrrent of Environrrental Resources ( "DER") has rroved this Board 

to impose sanctions against Appellant for failure to respond to DER' s discovery 

requests. 'Ihe TIDtion was filed in June of 1985. Subsequent to the filing of 
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the notion, during the period allocated for the Appellant's restx=>nse thereto, 

Appellant partially complied with the DER discovery request. Specifically, 

Appellant filed answers to DER' s first set of interrogatories. Accordingly, DER 

withdrew that tx:>rtion of its notion which sought sanctions on the basis that 

Appellant had not responded to the first set of interrogatories within the 

thirty-day period prescribed by Pa.R.C.P. 4006. DER, however, has continued to 

press for the imposition of sanctions against Appellant for Appellant's failure 

to penTii t the inspection of documents, as requested by DER at the tine it served 

its first set of interrogatories upon Appellant. DER maintains that no restx=>nse 

to its request has been made. Appellant has not restx=>nded to the DER notion. 

following: 

DER' s request for production of docurrents in toto consists of the 

The Cornrronwealth of Pennsylvania, ~part:rrent 
of Envirorunental Resources ( "DER") by its 
attorney, hereby requests the right to inspect 
and copy docurrents identified below pursuant 
to Pa.R.C.P. 4009 and 25 Pa.Code §21.111 at 
a tine and place mutually satisfactory to the 
parties. 

1. All docurrents identified in the answers to 
the attached DER interrogatories. 
2. All docurrents used to prepare Russell W. 
Joki' s Notice of Appeal. 
3. All docurrents used to prepare Russell W. 
Joki's Application for Special Reclamation 
Project No. 689, Mine Drainage Permit No. 63800106 
and Mining Permits Nos. 102102-63800106-01-0 and 
102102-63800101-01-1. 

Pennsylvania Rule of Civil Procedure 4009 authorizes any party to serve 

a request for production of docurrents on any other party at any tine, without 

leave of court, after ColT!ItEncerrent of the action. Rule 4009 (b) (2) provides: 

The party upon whom the request is served shall 
serve a written response within thirty days after 
the service of the request. . . The response shall 
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state, with respect to each i tern or 
category, that inspection and related 
activities will be pennitted as requested, 
unless the request is objected to, in 
which event the reasons for objection 
shall be stated. 

1'-ppellant has neither responded to the DER request nor objected to its content. 

In connection with his answers to DER' s first set of interrogatories, 1'-ppellant 

provided copies of certain documents identified in the answers to the interrog-

atories. Thus, the first paragraph of DER' s request for production of docurrents 

in fact may be IIDOt. However, without rrore on the record the Board will not 

so rule. It is Appellant's responsibility to explain to the Board why sanctions 

should not be i!tp)sed against him by, e.g., filing a response to the DER notion. 

fureover, at this late date, the Board no longer will penni t the 1'-ppellant to 

file objections. 

ORDER 

WHEREFORE, this 12th day of August, 1985, it is ordered that J.ppellant 

shall provide DER with an opportunity to inspect the documents identified in DER' s 

request for production of documents within twenty (20) days of this date. Failure 

to comply with this order will preclude Appellant from presenting any evidence 

relating to the content of said docurrents at the hearing on the rreri ts if and 

when held. 

DA'IED: August 12, 1985 

cc: Bureau of Litigation 
R:>bert 0. Larrpl, Esquire 
David Fleming Taylor, Esquire 
P-i chard S. Ehmann, Esquire 

ENVIRONMENTAL HEARING BOARD 

EI:WARD GERJUOY 
~r 
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CO/l,JMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 

' 221 NORTH SECOND STREET 
THIRD FLOOR 

HARRISBURG, PENNSYLVANIA 17101 
(717) 787-3483 

KISKI AREA SCHOOL DISTRicr 

. v. 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPINION AND ORDER 

SYNOPSIS 

. Docket No. 85-074-G 

Issued: August 15, 1985 

'Ibis appeal of a denial of an application for funding m1der Act 339·, 

35 P.S. §701, is dismissed. The application was not submitted by the Janua:ry 31 

deadlirie set forth in Section 3 of the Act, 35 P.S. §703, and 25 Pa.Code §103.123(a). 

Failure to tirrely sUbmit the Act 33~ application is a valid basis for denial of 

the application. 

OPINION' 

This appeal concerns a denial by the Pennsylvania Depart:Irent of Environ-

rrental Resources ("DER") of an application submitted by the Washington 'lbwnship 

School Building Authority ("Authority") for "Act 339" funding. DER denied the 

application in a letter dated February 12, 1985, on the basis that the application 

had not been tinely sul::mi tted. DER has now filed a notion to dismiss this appeal, 

on the basis that the untirrely filing was per ~ a valid reason for DER to deny 
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the application. Appellant has not responded to the DER notion. 'Ihe essential 

facts here are not disputed, however. 

"Act 339", 35 P.S. §§701 et ~·, authorizes the Comrronwealth to reimburse 

:municipalities, municipal aut}x)rities, and sclool districts for certain costs 

incurred in the construction, operation and maintenance of sewage treat.rrent facili

ties. 35 P.S. §701. Section 3 of the Act, 35 P.S. §703, provides that application 

for funding must be filed by the thirty-first day of January of the year following 

that in which the oovered expenditures w:=re made. 25 Pa.Code §103.123 (a) provides 

that "no application received by the Departrrent or postmarked later than January 31 

will be accepted for processing by the Department." 

'lbe application sul:mitted by the Authority was received by DER on 

February 7, 1985. As a consequence of this untirrely filing, DER detennined that 

the Aut:l'nrity was ineligible for Act 339 funding for 1984. We have little diffi

culty holding that this denial was proper. As w= stated in Sanitary Authority of 

the City of Duquesne v. DER, 1984 EHB 635 (EHB IX:>cket No. 83-055-G), "it cannot be 

an abuse of discretion for DER to enforce the literal tenns of a statute or regu

lation." We there rejected the argument that "substantial COIT"q?liance" with the 

deadline WJuld suffice. Act 339 applications must be filed by January 31 of the 

year following the expenditures. Failure to comply with this deadline results 

in ineligibility for funding. 

Appellant's argurrent that it was not responsible for filing of the 

application but nevertheless will incur the hann resulting from the denial carries 

oo weight. Appellant has not identified the relationship between itself and the 

Authority. 'Ihus, there may be sorre question whether Appellant actually has 

standing to bring this appeal. Nevertheless, we need oot address this issue here. 
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we assurre for the purpose of argument that the Authority and Appellant are roth 

involved in the construction, operation and maintenance of the sewage facilities 

for which the Act 339 funds are sought, given Appellant's staterrent that it w:mld 

be the recipient of the fnnds for which the Authority submitted the application. 

If this is, in fact, the case, it seems reasonable to expect that Appellant would 

undertake the responsibility for ascertaining whether the Authority would be sub-

rni tting the Act 339 application prior to the January 31 deadline. Appellant 

should be capable of rroni toring affairs which have a direct impact upon its 

financial operations. MJreover, although DER is under no legal obligation to 

remind parties of the Act 339 deadline, the Appellant has filed with the Board 

a letter from DER to the Authority, dated January 14, 1985, reminding the Authority 

that the Act 339 filing was due. DER hardly could have done rrore; DER had absolutely 

no reason to send such a reminder to the Appellant, who never previously had sub-

mi tted an application for Act 339 funds. 

ORDER 

WHEREFORE, this 15th day of August , 1985, it is ordered that this 

appeal is dismissed. DER is entitled to judgrrent as a matter of law. 

IY\TED: August 15, 1985 

cc: Bureau of Litigation 
Fbr the Appellant: Dr. Stephen M. Vak, Superintendent 

Kiski Area Schcx:>l District, Vandergrift, Pa. 
Fbr the Cbnnonwealth: Michael E. Arch, Esquire, Pittsburgh, Pa. 
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MARLIN L •. SNYDER 

. v. 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 

221 NORTH SECOND STREET 
THIRD FLOOR 

R.\RRISBURG, PENNSYLVANIA 17101 
(717) 787-3483 

•· . 

: 

. .. 

Docket No. 84-400-G 
Issued: August 15, 1985 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPINION AND ORDER 
SUR MJTICN FOR SUMMARY JIJIX;MENT 

·SYNOPSIS 

DER' s ]btion for Sl.li'fm':liY judgrrent is granted. Appellant failed to 

respond to DER's requests for admission, thereby ~ring the Board to treat 

as admitted the material facts here.j.n. 'Ihe appeal concerned a conpliance 

order issued under the authority of 25 Pa.Code §§87.141 and 87.106. Appellant 

admitted that backfilling had ~t been acconplished in. a manner so c;ts t:O assure 

that ·:±t.. was roncurrent with mining and also admitted that no sedilrentation 

control IIEasures had been established as required by an earlier DER order. 

Consequently, DER is entitled to judgrrent herein as a matter of law. 
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OPINION 

'!his is an appeal of a compliance order dated October 30, 1984 

issued to Appellant by the Pennsylvania Depart:rrent of Enviromnental Resources 

("DER"). 'Ihe order cites Appellant for having failed to comply with an earlier 

DER order, dated July 20, 1983, in 1:\\0 respects: 1) failure to bring the 

site to a state where backfilling is concurrent with mining and 2) failure 

to install temporary sed.inentation controls on the site to control runoff. 

Appellant is appearing pro se. DER has noved for surn:nary judgrrent 

on the basis of its reqrests for admissions, served upon Appellant on or al:xmt 

April 29, 1985. Appellant never has responded to these requests. Pennsylvania 

Rule of Civil Procedure (PA.R.C.P.) 4014 governs requests for admissions, and 

reads in pertinent part: 

(b) Each matter of which an admission is requested 
shall be separately set forth. 'Ihe matter is 
admitted unless, within thirty days after service 
of the request . • . the party to whom the request 
is directed serves upon the party requesting an 
admission a verified answer or an objection addressed 
to the matter, signed by the P:trty or by his attorney. 

* * * 
(d) Any matter admitted under this rule is conclusively 
established unless the cnurt on notion penni ts with
drawal or arrendnent of the admission. 

Appellant has directed no corresp::mdence whatsoever to the Board concerning either 

DER's request for admissions orDER's notion for sunmary judgment. Pa.R.C.P. 1035, 

governing dis:p:>sition of notions for surrma.ry judgrrent, provides that: 

After the pleadings are closed, but within such 
tine as not to delay trial' any party may nove 
for surn:nary j udgrrent on the pleadings, and any 
depositions, answers to interrogatories, ad
missions on file and supporting affidavits. 
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'!he judgrrent sought shall be rendered if the 
pleadings, depositions, answers to interrog
atories, and admissions on file, together with 
the affidavits if any, show that there is no 
genuine issue as to any material fact and that 
the IIDving party is entitled to judgrrent as a 
matter of law. 

When a rrotion for surrma:ry judgment is made and 
· supported as provided in this rule, an adverse 
party may not rest upon the mere allegations 
or denials of his pleading but his response, 
by affidavits or as otheiWise provided in his 
rule, must set forth specific facts showing 
that there is a genuine issue for trial. If 
he does not so respond, S1.1lllila:ry judgrrent, if 
appropriate, shall be entered against him. 

'll1e regulation applicable to the first portion of the instant oom-

pliance order is the following: 

25 Pa.Code §87.141: Backfilling and Grading; 
General Requirerrents. 

(c) Timing of backfilling and grading shall be 
concurrent with mining and ccrnply with the 
following: 

(1) rough backfilling and grading shall 
follow ooal rerroval by not Irore than 60 days 
tmless an extension of tine is granted by the 
Department based upon the applicant's ability 
to derronstrate through a detailed written 
analysis under Section 87.68 (3) (relating to 
reclamation infonnation) that additional tirre 
is necessary. 

DER' s request for admission No. 1 requested that Appellant admit that 

backfilling on the instant site followed ooal rerroval by Irore than sixty days. 

Appellant failed to respond to this request; oonsequently, Ap:r:el.lant is deerred 

to have admitted that he did not backfill within sixty days of ooal rerroval as 

required by §87 .141. 

DER' s request for admission No. 2 asked Appellant to admit that he did 

not sutmit a detailed written analysis per §87. 68 (3) derronstrating a need for 
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additional tine to backfill. Appellant's failure to resFOnd to this request 

for admission requires us to deem it established that no such written analysis 

was sul::mitted. Consequently, Appellant has admitted the relevant facts giving 

rise to the first :portion of the instant corrpliance order. Appellant has raised 

no specific defenses to the DER order; he s:i.nply has denied the factual findings 

underlying the sane. Given the admissions, there are no material facts in dispute; 

DER did not arbitrarily exercis.e its duties or functions in issuing the first 

FOrtion of the appealed rorrpliance order, i.e., the FOrtion directing Appellant 

to bring the backfilling of the site to a state where it was concurrent with mining. 

'!he regulation applicable to the second p::>rtion of the rorrpliance order, 

i.e., the portion dealing with the construction of sed.i.nent controls, provides in 

relevant part: 

25 Pa.Code §87.106 Hydrologic Balance: sed.i.nent 
control :rceasures 

Appropriate sed.i.nent control neasures shall be designed, 
constructed, and maintained using the best technology 
currently available to: 

1) Prevent to the maximum extent possible rontri
butions of sedinent to streamflow or to runoff outside 
the affected area. 

DER's requ=st for admission No. 3 asked Appellant to admit that the 

sedirrent controls on the instant site had not been approved in writing by DER. 

Request for admission No. 4 asked Appellant to admit that he did not install 

terrp:>racy sedinent controls on the site, as required by the earlier DER compliance 

order of July 20, 1983. Appellant's failure to respond to either of these requests 

for admission results in his having admitted that no temporary sedirrent controls 

were constructed and that no sedinent controls on the site have been approved by 

DER. Consequently, in light of the fact that Appellant has raised no defenses 
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to the compliance order, and given that all material facts are conclusively 

established, WE! must uphold the second rx:>rtion of the appealed conpliance order 

as well. 

'Ihe Board nonnally grants pro ~appellants great latitude. In this 

appeal, hoWE!ver, the Board already has sanctioned the Appellant for failing to 

file his pre-hearing merrorandum despite repeated reminders (Opinion and Order 

of Jme 3, 1985 at the above docket number). 'lhe Appellant's failure to reSf.X)nd 

to DER' s requests for admissions and to its rrotion for Sl.lliiiBIY judgrrent IIErely 

continues the pattern of mreSf.X)nsi veness which led to the sanctions detailed 

in our Jme 3, 1985 Order. Even a pro ~ appellant must pay SOIIE attention to 

the Board' s rules and the requirements of the Pennsylvania Rules of Civil Pro-

cedure. The Appellant has put forth no explanation of his repeated failure to 

obey the rules. DER is entitled to judgment herein as a matter of law. 

ORDER 

WHEREFORE, this 15th day of August, 1985, DER' s Motion for 

Sumnary Judgrrent is granted. '!his appeal is dismissed. 

ENVIroNMENTAL HEARING BOARD 

~~· 
E~,& 

Di\'JED: August 15 I 1985 

cc: Bureau of Litigation 
Marlin L. Snyder, pro se Appellant, Timblin, Pa. 
Joseph K. Ieinhart, Es(f.", Pittsburgh, for DER 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
l21NORTHSECONDSTREET 

THIRD FLOOR 
HARRISBURG, PENNSYLVANIA. 17101 

(717) 787-3483 

NESHAMINY WATER RESOURCES AUTHORITY 

v. 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPINION AND ORDER 

Synopsis 

Docket No. 85-013-M 
Issued: August 16, 1985 

DER' s Motion for Reconsideration of a Board order staying proceedings 

in this matter is denied. The Board order of which DER noves for recon-

sideration . is interlocutory and the Board's rule providing for reconsidera-

tion, 25 Pa. Code §21.122, applies to final Board decisions. Although the 

Board has the I,XMer to reconsider any of its rulings prior to final adjudi-

cation, the Board will only reconsider interlocutory decisions under extra

ordinary circumstances, and no extraordinary circumstances have arisen in 

this case. 
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OPINION 

On January 171 19851 this Board received a Notice of Appeal from 

Neshami.ny Water Resources Authority (appellant} 1 which stated that appellant 

was appealing the adoption by the Environmental Quality Board (EQB} of 

arnendm:mts to 25 Pa. Code Chapters 93 and 95. On January 24 1 19851 the 

Board received a copy of a Petition for Review in the Nature of an Appeal and 

in the Nature of a Request for Injunctive and Declaratory Relief, filed by 

appellant in the carnonwealth Court (No. 222 C.D. 1985}, in which appellant 

is appealing the adoption of the same amendments that appellant is appealing 

in this matter. 

Then, on May 9, 1985, the Department of Environmental Resources (DER} 

filed a Motion to Quash this appeal on the basis that this Board has no juris

diction to review the EQB' s adoption of amendments to the regulations at 

25 Pa. Code, Chapters 93 and 95. Appellant filed an answer to DER's Motion 

to Quash on May 30, 1985. 

After review of DER' s Motion to Quash and appellant's Answer to Motion 

to Quash, the Board issued an order dated June 5, 1985 that continued generally 

and stayed the proceedings in this matter pending a decision by the CorcrcDn

wealth Court in appellant's appeal No. 222 C.D. 1985. Then, on June 251 1985, 

DER filed a -Petition for Reconsideration, pursuant to 25 Pa. Code §21.122 (a}, 

asking the Board to reconsider, ~bane, the order issued June 51 1985. 

Appellant filed an Answer to Petition for Reconsideration on July 18, 1985, 

and DER filed a response to appellant's Answer to Petition for Reconsideration 

on July 25, 1985. 

The Board's rules provide for rehearing or reconsideration at 25 Pa. Code 

§21.122: 
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(a) The ~d may on its own notion or upon application 
of counsel, Wl. thin 20 days after a decision has been rendered 
grant reargument :before the Board en bane. Such action will ' 
be taken only for canpelling and persuasive reasons and will 
generally be limited to instances where: ' 

. (1) The decision rests on a legal ground not con-
~~dered by. any party to the proceeding and that the parties 
ill good f~ th should have had an opportunity to brief such 
question. 

(2) The crucial facts set forth in the application 
are not as stated in the decision and are such as would 
justify a reversal of the decision. In such a case recon
sideration would only be granted if the evidence sought to 
be offered by the party requesting the reconsideration could 
not with due diligence have offered the evidence at the time 
of the hearing. 

The Board has interpreted 25 Pa. Code §21.122 as only providing for reconsidera

tion following final decisions of the Board because the key to obtaining a 

rehearing or reconsideration under §21.122 is the lack of opportunity to brief 

a legal issue or to introduce relevant facts. See Chemical waste Managerrent, 

Inc. v. DER, 1982 EHB 482. Since the Board's order dated June 5, 1985 was 

not a final decision, reconsideration under §21.122 would be inappropriate. 

Although the Board has consistently held that §21.122 only applies to 

reconsideration of final orders, the Board has held that its general powers 

to conduct its proceedings permit the Board to reconsider any of its rulings 

at any t:irre prior to final adjudication, but that the Board will only expend 

its overtaxed resources on reconsideration of interlocutory decisions under 

"extraordinary circumstances." See Culp v. DER, 1984 EHB 611; Old Hane 

Manor, Inc. v. DER, 1983 EHB 463 1 Magnum Minerals, Inc. v. DER, 1983 EHB 589. 

DER's Petition for Reconsideration does not present the Board with any 

"extraordinary circumstances" that would warrant the Board's deviating fran 

its established practi~e of not reconsidering its interlocutory orders· 
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ORDER 

AND WV, this 16th day of August, DER's Petition for Reconsideration 

of the Board Order dated June 5, 1985 at EHB Docket No. 85-013-M is 

denied. The Board does not reach the merits of DER' s Motion to Quash. 

cc: Bureau of Litigation 

For the Coom:>nwea.lth, DER: 
Vincent M. Pompo, Esq. 

For the Appellant: 
!Dis Reznick, Esq. 
Dechert Price & Rhoads, Philadelphia, PA 

DATED: August 16, 1985 
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THEXOORE PRICE 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
221NORTHSECONDSTREET 

TH1RDFLOOR 
HARRISBURG, PENNSYLVANIA 17101 

(717) 787-3483 

Docket No. 85-307-M 

Issued: AUgust 16, 1985 

v. 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPINION AND ORDER 

Synopsis 

This appeal fran a DER compliance order is dismissed for lack of 

jurisdiction because it. was not filed with the Board within thirty days 

after appellant received notice of DER's action, as required by 25 Pa. 

Code §21. 52 (a) •• 

OPINION 

This is an appeal fran a compliance order of the Depart:roont of 

Environmental Resources (DER) that appellant received on June 6, 1985. On 

June 25, 1985, appellant mistakenly filed his Notice of Appeal at DER's 

Bureau of Litigation rather than with this Board. After realizing his 

mistake, appellant filed a Notice of Appeal with the Board on July 25, 1985. 

DER has noved to dismiss this appeal for lack of jurisdiction. OER's notion 

to dismiss is granted because this appeal was not filed with this Board 
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within thirty days after appellant received notice of DER's action, as 

required by 25 Pa. Code §21.52 (a). This Board has no jurisdiction over 

untimely filed appeals, Rostosky v. DER, 26 Pa. Qnwlth. 478, 364 A.2d 

761 (1976), and appellant has not averred any circumstances that "WOuld 

warrant the granting of an appeal nunc pro tunc. 

ORDER 

AND NOW, this 16th day of August, 1985, the Camo!l'Wealth's Motion to 

Dismiss is granted, and the appeal of Theodore Price at EHB Docket No. 

85-307-M is dismissed. 

cc: Bureau of Litigation 

For the. CormoilWeal th, DER: 
Bernard A. Labuskes, Jr. , Esq. 

For the Appellant: 
Robert T. Panowicz, Esq. 
Wilkes-Barre, PA 

DATED: August 16, 1985 
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COJU.tONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
. 221 NORTH SECOND STREET 

THIRD FLOOR 
HARRISBURG, PENNSYLVANIA 17101 

(717) 787-3483 

BRADFORD COAL CCMPANY, INC. 

Docket No. 85-163-G 

(Now consolidated at 83-061-G) 

. v. Issued August 16, 1985 

COMMONWEALTH OF ·PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

SYNOPSIS 

OPINION AND ORDER SUR IDTION 
FOR PIDTECTIVE ORDER 

A ruling on DER 's M:>tion for Protective Order is deferred for the 

present. The materials regarding which discovery is sought apparently are 

limited to corrmunications or instructions from the DER attorney to . his client. 

Sucp cornrmmications are not covered by the attorney-client privilege, as 

embodied in 42 Pa.c.s.A. §5928, since they are not statements made by the 

client tO counsel. However, the materials sought may ·constitute attorney work 

product and therefore be protected against disclosure on that basis. The parties 

are ordered to brief this issue. 

OPINION 

The Department of Environmental Resources ("DER") has .. rroved for the 

issuance of a protective order prohibiting Appellant from obtaining discovery 

of certain info:rmation regarding corrmunications between cotmsel for DER and a 

DER employee, a mining conservation inspector. The 1-btion originally covered 
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a large number of requests for discovery served upon DERby Appellant. 'Ihe 

parties, however, have been able to satisfactorily resolve all of these 

disputes with the exception of that addressed herein, namely DER 1 s duty to 

disclose, in response to a discov .. ·-:y request, written instructions or documents 

furnished by DER1 s counsel to a DER inspector concerning a cessation order 

which is one of the DER actions at issue in this consolidated appeal. 

DER argues that such information is protected against disclosure 

by the attorney-client privilege. Appellant counters that the privilege is 

not applicable here because of the circumstances under which these cormnunications 

took place. Appellant 1 s contention is founded upon the fact that the inspector 1 s 

report acco:rry::Bilying the cessation order at issue states· that "this report was 

written under the instructions of Departrrent attorney Tim Bergere." Appellant 

claims that this statement constitutes a waiver of the privilege, if one exists. 

We first consider Appellant 1 s argument of waiver. Waiver implies an 

intentional relinquishment of a known right. Black 1 s Law Dictionary, (5th Ed. 

19.79). We cannot conclude that the DER inspector intended to relinquish the 

privilege against disclosure of cormnunications between herself and counsel by 

inserting the alx>ve-quoted sentence in the inspection report, particularly in 

light of the fact that no request for the discovery of such communications had 

been made at that point in time. When such a request was made, DER responded 

with a M::>tion for .. a Protective Order explicitly invoking the privilege. '!here

fore, we hold that there has been no waiver of the attorney-client privilege. 

'Ihere is considerable question, however, whether the attorney-client 

privilege is applicable in this circumstance. We do not believe that the mere 

fact that a DER attorney may have been consulted in connection with possible 

enforcement actions has any bearing on whether the privilege is applicable here, 
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as Appellant seems to irrply. Certainly it is to be expected that DER counsel 

will have a role in enforcerrent of the CorrutDnwealth' s enviro:nrrental statutes 

and regulations. Hcwever, the infonnation requested by ~pe·llant includes only 

c:ormmmications from counsel to the client, and not comnunications from the 

client to connsel. This is a significant distinction where the attorney-client 

privilege is invoked. 

Application of the attorney-client privilege within this CorrutDnwealth 

is governed by statute. 42 Pa.C.S.A. §5928 provides: 

In a civil matter counsel shall not be 
competent or permitted to testify to 
confidential conmnnications made to him 
by his client, nor shall the client be 
compelled to disclose the same, nnless 
in either case this privilege is waived 
upon the trial of the client. 

'!he purpose behind this privilege is to foster a trusting and open 

relationship between the client and the attorney. Estate of Kofsky, 487 Pa. 473, 

409 A.2d 1358 (1980). However, it has been repeatedly held that this statutory 

provision applies only to corrmnnications from the client to the attorney; in 

other wards, it is a one-way street. Nelson v. Himes, 62 D & C 2d 748 (1973); 

Eisenman v. Hornberger, 44 D & C 2d 128 (1967) . See also Union Carbide Corrx:>r

ation v. Traveler's Indemnity Company, 61 F.R.D. 411 (W.D.Pa.l973) and LaRocca v. 

State Farm Mutual Auto Insurance Company, 47 F.R.D. 278 (\'V.D.Pa.l969) (construing 

this statutory provision). This interpretation is consistent with the plain 

language of the statute. Of course, if the attorney's staterrents encompass or 

reiterate corrmrmications to him from the client, the statements are to that extent 

privileged against disclosure. Eisenman v. Hornberger, supra; In re Westinghouse 

Electric Corp. Uranium Contracts Litigation, 76 F.R.D. 47 (W.D.Pa.l977). However, 

DER is not arguing that its counsel's comnrmication to the inspector is privileged 
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for this special reason. 

Limiting the privilege to the client's communications to his attorney 

confonns to the purpose underlying the existence of the privilege. T"l order 

to be an effective advocate, the attorney must be made aware of all .._ :levant 

facts and circumstances of his client' s case. On occasion this may require the 

client to reveal I;Otential damaging infonnation; such necessary carrmunications 

.from the client to his attorney w:)Uld be severely hampered if counsel could be 

forced to divulge these admissions in court, over the client's objection. 'Ihis 

reasoning, however, does not apply to statements made from the attorney to the 

client. 

On the other hand, an attorney does not necessarily have to reveal 

the substance of his conversations with his client. Corrmunications which include 

the attorney's :rrental impressions of the client's case, or his conclusions and 

opinions regarding legal theories and the like, need not be disclosed since they 

constitute the attor11ey's work product. Hickman v. Taylor, 329 U.S. 495, 67 S.ct. 

385, 91 L.Ed. 451 (1947). Pa.R.C.P. 4003.3. Although neither party has raised 

this point, it seems :r;:.ossible that at least so:rre of the infonnation requested 

By Appellant from DER in connection with communications fonn counsel to the DER 

inspector may be protected against disclosure by the work product doctrine. 

Therefore, we withhold a final ruling UfOn DER' s M)tion for a Protective Order 

until the parties have had an op};Ortuni ty to address this issue. 
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ORDER 

~REFORE, this 16th day of August, 1985, it is ordered that within 

thirty ( 30) days Of this date ct;ach f6X"C'{ shall submit a brief addressmg the 

issue of the applicability of the work product doctrine, as stated in Pa.R.C.P. 

4003.3, to the issue addressed herem, namely DER's duty to disclose documents 

and written instructions furnished to DER' s Mining Conservation Inspector by 

counsel for DER in connection with the cessation order of March 29, 1985. 

ENVIIDNMENTAL HEARING BOARD 

Member 

DATED: August 16, 1985 

cc: Bureau of Litigation 
Iwight L. Koerber, Jr. , Esquire; Kriner & Koerber, Clearfield, for Appellant 
Tirrothy J. Bergere, Esquire, Harrisburg, for the Corrnmnweal th 
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MAGNUM MINERAlS, INC. 

. v. 

CO/o.UdONWEALTH OF PENNSYLVANIA 

ENVIRON~1ENTAL HEARING BOARD 

221 NORTH SECOND STREET 
THIRD FLOOR 

HARRISBURG, PENNSYLVANIA 17101 
(717) 787-3483 

. 
• 

Docket No. 82-230-G 

Issued August 21, 1985 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPINION AND ORDER 

SYNOPSIS 

DER' s M)tion for Production of D:>cum:mts is granted. Appellant . 

shall provide IER with copies of a report prepared by Appellant's expert 

witness after a previously furnished report on the sane subject, with the 

expert's field notes concerning cer,tain tests and sarrplings taken from the 

subject stream, and with an updated resurre and list of publications for the 

expert. Appellant's objections. are insufficient to preclude the discovery of 

this infonnation. A party is entitled to discovery of the substance and 

general grounds for the opinions and facts to which an expert witness is 

expected to testify. An expert witness's qualifications are discoverable; 

rroreover, discovery of the witness's qualifications is particularly appropriate 

since such discovery can eliminate unnecessary testirrony at the hearing. A 

party also is entitled to discover an expert's rep::>rts and data which bear 

directly on previously furnished rep::>rts giving the substance of the expert's 

intended testirrony at trial. 
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OPINION 

'Ihis matter concerns a longstanding discovery dispute. At issue is 

Appellant 1 s duty to disclose cer.ta.:i..:n in£~-,:.n:e.:Uon ·, · i_at:ing to the experts which 

it expects to call at a hearing on the rneri ts of this appeal. 

DER first requested infonnation concerning Appellant 1 s experts in 

its first set of interrogatories to Appellant, which were filed in late 1982. 

In January of 1983, Appellant filed its answers to DER1 s interrogatories. DER 

s_ubsequently filed a MJtion for Sanctions with the Board, alleging, inter alia, 

that Appellant had failed to adequately respond to Interrogatory 46, dealing 

with expert testirrony. The interrogatory had requested that Appellant identify 

the experts which it intended to call as witnesses at the hearing and set forth 

their qualifications, including areas of expertise, publications, membership in 

pro,fessional societies, etc. In addition, Appellant was requested to state the 

suBject matter of the experts 1 testirrony and the substance of the facts and 

opinions to which they were expected to testify, including a surrunary of the 

grounds for each opinion. 

In an Opinion and Order dated February 28, 1983, the Board held that 

Appellant indeed had failed to adequately respond to Interrogatory 46. In par

ticular, the Board held that Appellant had failed to provide a statement of the 

subject matter of the experts 1 testirrony and had not stated the substance of 

the facts and opinions to which they were expected to testify. The Board ordered 

Appellant to provide a supplementary answer to Interrogatory 46. 

Appellant 1 s supplementary answer to Interrogatory 46 identified for 

the first time an additional expert, Dr. Fred Brenner. The complete response given 

to the interrogatory by~the additional witness was as follows: 

- 688 -



I will provide testirrony on the aquatic 
life within the McMurray Rm Watershed and 
the inpact of the prop:>sed mining activity on 
aquatic life. '!he substance of and facts of 
this testinony will be based on data obtained 
from DER surveys as -well as tlnse yet to be 
obtained by myself and the Enviro:nrrental Labs. 

Attached to the res:ponse to the interrogatory was a copy of Dr. Brenner's vita, 

current as of 1982. 

DER subsequently noticed the de:posi tion of Dr. Brenner. During the 

dep:>sition (held August 31, 1984) the existence of a rep:>rt by Dr. Brenner was 

revealed. ~e re:port ooncemed his studies of a stream within the subject water-

shed, dated April 5, 1983. Having had no opp:>rtunity to prepare questions for 

Dr. Brenner concerning this rep:>rt prior to the de:posi tion, DER sought leave 

from the Board to continue the de:position at a later date so as to question 

Dr. Brenner about the content of the re:port. In an order dated October 12, 1984, 

the Board granted DER' s request, limiting the de:position to "matters contained 

in Dr. Brenner's re:port of April 5, 1983 which were not inquired into during the 

dep:>sition" of August 31, 1984. 

DER now has brought to the Board's attention the fact that another 

re:port authored by Dr. Brenner ooncerning the subject watershed was first identi-

fied during the second dep:>sition, oonducted July 25, 1985. This seoond re:port, 

dated September 24, 1983, allegedly contains the results of sarrplings done by 

Dr. Brenner during his study of the watershed. Appellant has argued that this 

rep::>rt was made for Appellant and will not be used at trial; therefore, Appellant 

oontends, DER is not entitled to the sane. In addition, Appellant states that the 

oonclusions reached in the rep::>rt ":rrerely supr::ort the Department's conclusions as 

to the stream survey and thus the report has no probative relevant effect." 
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Appellant 1 s bases for failing to provide DER with a oopy of the 

re:port of Septenber 24, 1983 are inapposite. It is clear that under the 

Pennsylvania· Rules of Civil Procedure, the op:posing party has a right t0 

discovery of "the substance of the facts and opinions to which the expert is 

expected to testify and a Sl1IIJllal::Y of the grounds for each opinion... Pa. R.C.P. 

4003.5 (a) (1) (b). In addition, as we noted in our opinion of February 28, 1983, 

this rule inplies that sarething nore is expected than a mere statenent of the 

subject natter of expected testinony, since the rule goes on to state that: 

'Ihe party answering the interrogatories 
may file as his answer a report of the 
expert or have the interrogatories answered 
by his expert. 

Inasmuch as DER has argued that the re:port of Septerrber 24, 1983 bears 

upon pr. Brenner 1 s opinions concerning the effect of mining up:>n the streams in 

the area, and Appellant has not disputed this contention, the re:port is disoover

able since it relates to "the substance of the facts and opinions to which the 

expert is expected to testify. 11 Pa.R.C.P. 4003.5. Where an expert has conducted 

studies of an area which is central to the issues raised in the appeal, and has 

nenorialized those findings in a re:port, it is not sufficient to argue that the 

re:port was prepared for the Appellant or that it will not be used for trial, where 

the expert is expected to be called at trial and will offer opinions based on an 

earlier previously furnished re:port oovering the sane watershed as is studied in 

the presently disputed report. In fact, the September 24, 1983 report appears to 

be precisely the kind of expert re:port to which DER would be entitled as a nonnal 

supplenent to the earlier previously furnished April 5, 1983 report. Rule 4007.4. 

Rule 4007.4 does not inpJse a duty on Appellant to furnish the ·september 24, 1983 

re:port even if unasked, unless the second re:port is inconsistent with the first. 

- .690 ..;. 



Ho~ver, the Explanatory Note to that Rule. clearly <;:ontemplates that supplements 

to previously furnished reports will be furnished if requested, whether or not 

there is inconsistency; DER has so requested, nov1 and in the Instructions to its 

previously answ;··~.ed interrogatories. 

The conclusion that the disputed report is discoverable under Rules 

4003.5 and 4003.7 is consistent with the general implications of the discovery 

rules. Rule 4003.3, addressing the pennissible scope of discovery, states that 

A party may obtain discovery of any natter 
discoverable under Rule 4003.1 even though 
prepared in anticipation of litigation or 
trial by or for another party or for that 
other party 1 s representative. . . 

Rule 4003.1 sets forth the general rule concerning whether naterial is discoverable, 

providing that discovery nay be had as to any information which is relevant to the 

subject natter of the pending action and is not privileged. Appellant has raised 

no claim of privilege. A report Which deals with the same subject natter as 

another report on which the expert intends to testify is relevant alrrost by defi-

nition. This relevance is not rerroved by Appellant 1 s claim that the contents of 

the disputed rep::>rt merely coincide with conclusions already reached by DER; this 

, claim tends to. QPlfirm, not detract from, a determination of relevance. 

DER also has requested that the Board order Appellant to provide DER 

with a copy of Dr. Brenner's field notes concerning "electro-fishing" of the subject 

stream and with a copy of Dr. Brenner 1 s results from sampling of the stream for 

dissolved oxygen and temperature. Appellant argues that DER is not entitled to.· 

this information because the sarre information is found in DER 1 s own reports and 

because the studies were only superficial. This argument does not suffice to deny 

DER this information, for reasons just explained; certainly the contention that 

the electro-fishing was only preliminary has no bearing upon whether it is discover-

able. The basic question is whether the information requested bears sufficiently 
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directly on the -testim::>ny the expert expects to give, so that such information 

can be regarded as a nonnal supplement to interrogatory answers and documents 

the expert previously had furnished. The substance of Dr. Brenner's testinony, 

as stated in Appellant's answer to Interrogatory 46, has been quoted supra; 

apparently he will be testifying on aquatic life in the stream. Dr. Brenner's 

April 5, 1983 report makes many qualitative and quantitative assertions alxmt 

the aquatic life in the stream, both vertebrate and invertebrate. Da.ta obtained 

by- Dr. Brenner via electro-fishing, even if only tentative, clearly are germane 

to the foregoing April 5, 1983 assertions; the sane holds for sampling data on 

dissolved oxygen and temperature. Therefore, Appellant nrust provide DER with a 

ropy of Dr. Brenner's field notes concerning the electro-fishing as well as the 

results of his samplings for dissolved oxygen and temperature. If Dr. Brenner 

;feels these data are only preliminary and/or unreliable, he will have a chance 

to so explain at the hearing on the rneri ts. 

The final item requested by DER is an updated version of Dr. Brenner's 

vita. "When the vita was first supplied to DER in 1983, it was current as of 1982. 

Appellant argues that it has no obligation to provide the requested information 

since such information is not required to be furnished under the PennsylVclnia 

Rules of Civil Procedure and the additional discovery pennitted by the Board's 

order of October 12, 1984 did not include this information. 

These objections of Appellant are frivolous. In the first place, our 

order of October 12, 1984 did not purport to limit discovery as a general matter. 

Being addressed only to DER's request to conduct an additional deposition, the 

order was limited to the testinony expected to be sought at that der:osition. The 

Board has not stated that additional discovery is precluded, and construes DER' s 

MJtion for Production of Ibcuments to include a request to extend the discovery 

period, which request we grant. 
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Secondly, our Opinion and Order of February 28, 1983 already has held, 

over Appellant's objections, that Appellant was required to furnish DER with a 

resume and list of publications for each of its experts, as requested by DER' s 

Interrogatory 46. ha~ re not believed this infonnation is discoverable, we would 

not have so ruled. We are not pleased by the prospect of having to reiterate a 

quite corrprehensible earlier ruling. Alth:mgh Pa.R.C.P. 4003.5 does not explicitly 

refer to biographical information, we hold that it is implicit within the rule that 

a party is entitled to discove:ry of the qualifications of an opposing party's 

expert witness, as part of the witness "identity" the Rule explicitly makes discover

able. Such discove:ry may reduce the need for extensive voir dire at the time of 

the hearing and the Board sees no reason why it should not be produced. Indeed, 

as a general rule any info:rnation which "V.Duld be admissible at the hearing on the 

nerits must be discoverable 1.mder the last sentence of Rule 4003.1. Therefore, we 

mld that Appellant shall provide DER with an updated resurre and publications list 

for Dr. Brenner, as DER requests. We reiterate our statenent in our earlier opinion 

(of February 28, 1983) that it is not necessary for Appellant to provide a surrmary 

of Dr. Brenner's publicationsi a simple list of the same will suffice. 

ORDER 

WHEREFDRE, this 21st day of August, 1985 it is ordered that Appellant 

shall furnish DER with copies of Dr. Brenner's report of September 24, 1983, 

Dr. Brenner's field notes concerning electro-fishing, the results of his sampling 
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for dissolved oxygen and temperature, and an updated resurre and list of publi

cations. '!hese t'!oCllriE!lts shall be provided to DER within thirty (30) days of 

the date of thL. ::>rder. 

DA'IED: August 21, 1985 

cc: Bureau of Litigation 
Leo M. Stepanian, Esquire 
Alan S. Miller, Esquire 

ENVIRONMEN'm.L HEARING OOARD 

EiloVARD GERJU)Y "' -
Member 

- 694 -



DONAlD W. DEITZ 

v. 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
221 NOR1H SECOND STREET 

THIRD FLOOR 
HARRISBURG, PENNSYLVANIA 17101 

,(717) 787-3483 

Docket No. 82_178_M 

Issued August 22, 1985 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPINION AND ORDER SUR 
MOTION FOR PARTIAL SUMMARY JUDGMENT 

Synopsis 

This is an appeal of a forfeiture by the Department of Environmental 

Resources (DER) of surety bonds provided by appellant for surface mining 

operations. DER noves for partial surrroa:t:y judgment as to the existence 

of violations cited in two unappealed orders issued by DER to appellant, 

and cited in two Cormonwealth Court orders. Although the Board does not 

DCM enter any judgment with regard to the bond forfeitures from which this 

appeal was taken, the Board holds that the existence of the violations cited 

in these four orders cannot be reli tigated in this proceeding. 

DER orders that are not timely appealed becane final, 71 P.S. §510-2l(c), 

and finality precludes any attack on the validity or content of the order. 

FUrther, the existence of the violations cited in these orders was litigated 

and reduced to a final judgment in the Corrnonwealth Court, and thus, the 

doctrine of collateral estoppel prevents the relitigation before this Board 

of the existence of these violations • 
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OPINION 

By letter dated July 9, 1982, the Department of Environmental Resources 

(DER) notified Donald W. Deitz, appellant, that because of Deitz's failure to 

correct violations at his surface mining operations, DER was forfeiting ten 

surety bonds provided by Deitz for the subject surface mining operations. 

The Board received Deitz's notice of appeal in this matter on August 5, 1982. 

The Board held hearings in this matter on October 22, 23, and 24, 1984. The 

Eoard was to hold further hearings, but on January 10, 1985, DER filed a 

Motion for Partial Surrma.ry Judgment, and the Board continued the remaining 

hearings pending the disposition of this motion. 

On September 22, 19 77, Deitz and DER executed a Consent Order and Agree

ment; on August 17, 1982, DER issued to Deitz an Administrative Order, which 

Deitz never appealed; on January 30, 1984, the Comrronwealth Court entered a 

Consent Decree between Deitz and DER; and on June 20, 1984, the Coimonwealth 

Court adjudged Deitz guilty of civil contempt for violation of the January 30, 

1984 Consent Decree. In its Motion for Partial Surrmary Judgment, DER contends 

that because the violations cited in these four orders have already been liti

gated and reduced to a final judgment, and because these violations are part 

of the factual basis of this bond forfeiture proceeding, DER is entitled, in 

this proceeding, to surrmary judgment as to the existence of the violations 

cited in these orders. Although the Board is not now entering any judgment 

with regard to the bond forfeitures fran which this appeal was taken, the 

Board agrees with DER that the eXistence of the violations cited in these 

four orders cannot be reli tigated in this proceeding. 
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The September 22, 1977 Consent Order and Agreement cited numerous vio

lations of the Surface Mining Conservation and Reclamation Act, 52 P.S. 

§§1396.1 - 1396.31, and the Clean Streams Law, 35 P.S. §§691.1 - 691.1001, 

at various sites on which Deitz conducted surface mining operations. In 

Paragraph 27 of this Consent Order and Agreement, Deitz expressly admitted 

the truth of all of the findings contained in the order. Also, in this 

Consent Order and Agreenent, Deitz expressly waived his right to appeal or 

challenge the order. 

On August 17, 1982, DER issued an Administrative Order to Deitz, finding 

Deitz in violation of the September 22, 1977 Consent Order and Agreement, 

which DER incorporated by reference into the August 17, 1982 order. In addition 

to the violations of the 1977 order, the 1982 order cited numerous other 

violations , on Deitz 1 s mining sites, of the Surface Mining Conserva-

tion and Reclamation Act and the Clean Streams Law. Although the August 17, 

1982 order infonred Deitz that this order "may be appealable" to the Environ

:rrental Hearing Board, pursuant to 71 P.S. §510-21, and that appeals must be 

filed with the Environmental Hearing Board within thirty days of receipt 

of written notice of the action, Deitz never appealed this order. 

DER filed with the Cormonweal th Court a Canplaint in Fqui ty seeking 

injunctive relief to COII'pel Deitz to canply with the August 17, 1982 order 

(DER v. Deitz, Docket No. 1189 C.D. 1983), and on January 30, 1984, Deitz 

and DER executed a Corrm::>nwealth Court Consent Decree, in which Deitz agreed 

to canply with the August 17, 1982 order. On June 20, 1984, after a hearing on 

DER 1 s Petition for Contempt, the Conm::>nweal th Court entered an order 

adjudging Deitz guilty of civil conterrq?t of the Conm::>nwealth Court for violation 

of the January 30, 1984 Corrm:>nwealth Court Consent Decree. 
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DER orders that are not timely appealed becane final. 71 P.S . .§510-
1 . . 

21 (c). Finality precludes arty attack on the validity of the order, or the 

content of the order, including the findings of fact underlying the order. 

DER v. Derry .Township, 466 Pa. 31, 351 A.2d 606 (1976); DER v. Williams, 

57 Pa. Orwlth. 8, 425 A. 2d 871 (1981). Thus, since Deitz expressly admitted 

to the findings of fact in the September 22, 1977 Consent Order and Agreement, 

and expressly waived his right to appeal or challenge this order, Deitz is 

precluded, in this bond forfeiture proceeding, from challenging the factual 

findings contained in the 1977 order. Similarly, since Deitz failed to appeal 

the Jl.Eg1.1S·t 17 P 1982 Administrative Order p he is also precluded from challenging, 

in t:llis proceeding, the factual findings contained in t.:.'"le 19 8 2 order o 

Furth.exrnorer the existence of the violations ci"!::,,::J in the Augus·t 17 f 1982 

order was incorpCJrat::ect by reference into the Januo.ry JJ, 198[,: Cons211·t. Decree, 

and then litigated and reduced to a final judgment in the June 20 r 1984 Cormron-

wealth Court order, entered as a result of DER 1 s contempt of court action 

against Deitz. Therefore, the doctrine of collateral estoppel is applicable 

because collateral estoppel is a doctrine that seeks to prevent the relitigation 

of a finally litigated issue in a subsequent proceeding between the same 

parties. Commonwealth v. Hude, 492 Pa. 600, 617, 425 A.2d 313, 322 (1980). 

In the application of the doctrine of collateral estoppel, Pennsylvania 

courts have applied the follCMing test: 

1 
71 P. S. §510-21 (c) reads in pertinent part as follCMs: 

Any action of the Department of Environmental Resources 
may be taken initially without regard to the Administrative 
Agency Law, but no such action of the department adver9ely 
affecting any person shall be final as to such person until 
such person has had the opportunity to appeal such action 
to the Environmental Hearing Board. 
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A plea of collateral estoppel is valid if, 
(1) the issue decided in the prior adjudication 

was identical with the one presented in the later 
action, 
(2) there was a final judgment on the merits, 
(3) the party against whan the plea is asserted was 

a party or in privity with a party to the prior 
adjudication, and 
( 4) the party against whan it is asserted has had 
a full and fair opportunity to litigate the issue 
in question in a prior action. 

Safeguard Mutual Insurance Co. v. Williams, 463 Pa. 567, 574, 345 A.2d 
664, 668 (1975) ; Baker v. Ccmronwealth of Pennsylvania Human Relations 
Commission, 75 Pa. Crnwlth. 296, 462 A.2d 881 (1983). 

All of the requirements for the application of the doctrine of collateral 

estoppel are met in this case. DER's basis for the bond forfeitures, which 

are the subject of this appeal, included the same violations that resulted 

in DER's orders dated September 22, 1977 and August 17, '1982, and the Ccmron

wealth Court's orders dated Januazy 30, 1984 and June 20, 1984. The existence 

of these violations was litigated and reduced to a final jud~t in the 

June 20, 1984 CormDnwealth Court order, entered as a result of DER's conterrpt 

of court action. Deitz, the party against whom DER asserts the plea of 

collateral estoppel, was the same party against whcm DER brought enforcement 

and contenpt of court proceedings in Carm:::mwealth Court, and Deitz had a full 

and fair opportunity in the Corrm:>nwealth Court proceedings to litigate the 

issues for which DER nt::M asserts the plea of collateral estoppel. Therefore, 

the doctrine of collateral estoppel prevents the relitigation before this 

Board, of the existence of the violations cited in the June 20, 1984 Ccxtm:>n-
2 

wealth Court Order. 

2 
This order incorporates the violations cited in the Januazy 30, 1984 

Carm:>nwealth Court Order, and DER's orders dated September 22, 1977 and 
August 17, 1982. 
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ORDER 

AND NOW, this 22nd day of August, 1985, the Board orders that the 

factual issues in this bond forfeiture proceeding, at EHB Docket No. 82-178-M, 

are limited to the extent that the foll.owi.ng facts cited in the Consent 

Order and Agreement that DER and Deitz executed on Septenrer 22, 1977; the 

Administrative Order that DER issued to Deitz on August 17, 1982; the Conm:>n

wealth Court Consent Decree entered on January 30, 1984 between Deitz and 

DJ::R; and the Comronwealth Court Civil Contempt Order issued to Deitz on 

June 20, 1984 are established and cannot be relitigated in this proceeding: 

1. The Musser Site -Mine DraiP..age Pemit No. 3674SM51 and Mining 
P~t No. 1270-2 
a. Fran July 6, 1977 to August 12, 1977, acid-bearing material 

was not properly disposed of at the 1270-2 operation in violation 
of Standard Condition No. 29 of M.D. 3674~1, §77 .92(f) (3) of DER's 
rules and regulations, §4 (2)K of the SUrface Mining Conservation and 
Reclamation Act, Act of May 31, 1945, P.L. 1198, as amended, 52 P.S. 
§1396.1, et ~., and §402 of the Clean Streams law, Act of June 22, 
1937, P.L. l:187, as amended, 35 P.S. §691.1, et. ~· 

b. Fran July 6, 1977 to August 12, 1977, there was a water 
accumulation in the pit at the 1270-2 operation in violation of §77 .92 (d) (1) 
of DER's rules and regulations, §4 (2)K of the Surface Mining Conserva-
tion and Reclamation· Act (S.M.C.R.A.) , and §§301 and 307 of the Clean 
Streams Ia.w. 

c. From July 6, 1977 to September 22, 1977 IIDre than one continuous 
pit was opened at the 1270-2 operation, in violation of Additional Special 
Condition No. 2 of M.D. 3674SM51, §77 .92(a) (3) of DER's rules and 
regulations, §4 (2)K of the S.M.C.R.A., and §402 of the Clean Streams law. 

d. From July 6, 1977 to September 22, 1977, backfilling was not 
concurrent with mining at the 1270-2 operation, in violation of 
Standard Condition No. 15 of M.D. 3674SM51, §77 .92 (f) (1) of DER's rules 
and regulations·, §4 (2)K of the S.M.C.R.A. and §402 of the Clean Streams 
law. 

e. On August 12, 1977, the 1270-2 operation had a discharge that 
contained 7.2 ng/1 of iron, in violation of Standard Condition No. 11 
of M.D. 3674SM51, §§77.92(c) (3) and 99.33(b) of DER's rules and regu
lations, §4 (2)K of the S.M.C.R.A., and §§301 an4 307 of the Clean 
Streams Law. 
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f. As of August 17, 1982, the follCMing conditions existed at 
the site covered by Mine Drainage Pennit No. 3674SM.51 and Mining 
Permit No. 1270-2: 

(1) Failure to construct and maintain adequate erosion · 
and sedimentation controls at the site. 

(2) The site has not :been reclaimed in accordance with 
the reclamation plan in the mining penni t. 

(3) Backfilling equipment has been renoved from the site 
prior to corrq;>letion of reclamation at the site. 

(4) The reclamation oonds for the mining operation are 
no longer valid, as the surety company from which they were 
secured is no longer authorized to do business in Pennsylvania. 

(5) Failure to save and replace adequate topsoil to the 
mining site. 

(6) Failure to install erosion and sedimentation controls 
and to complete backfilling and planting at the site by September 15, 
1980, as required by an agreement with the Department dated 
August 21, 1980. 

2. The Martz Site - Mine Drainage Permit No. 1270-3675SM5-0l-l and 
Mining Permits Nos. 1270-3, 1270-3(A), and 1270-6.* 

a. From July 6, 19 77 to August 9, 19 77, acid-bearing material was not 
properly disposed of at the 1270-3 and 3 (A) operation in violation of 
S'candard Condition No. 29 of M.D. 3675SVb 5 §77.92(f) (3) of DER 1 s rules a~d 
regulationsf §4 (2)K of the S.M.C.R.A., and §402 of the Clean Stre&l&S La\>J, 

b. From July 6, 1977 to August 9, 1977 e t.h.ere was a. v·Iater accumG~ 
lation in the pit at the 1270-3 and 3 (A) operation in violation of 
§77 .92 (d) (l) of DER 1 s rules and regulations, §4 (2)K of tb.e S.M.C.R.A. r 
and §§301 and 307 of the Clean Streams Law. 

c. From July 6, 1977 to August 9, 1977, there were four separate 
pits at the 1270-3 and 3 (A) operation in violation of Additional Special 
Condition No. 2 of M.D. 3675SM5, §§77.92{a) (3) of DER's rules and regu
lations, §4 (2)K of the S.M.C.R.A., and §402 of the Clean Streams Law. 

d. From August 9, 1977 to September 22, 1977, there were three separate 
pits at the 1270-3 and 3 (A) operation in violation of Additional Special Con
dition No. 2 of M.D. 3675SM5, §§77.92(a) (3) of DER's rules and regulations, 
§4 (2)K of the S.M.C.R.A., and §402 of the Clean Streams Law. 

e. From July 6, 1977 to September 22, 1977, backfilling was not con
current with mining at 1270-3 and 3 (A) operation, in violation of Standard 
Condition No. 15 of M.D. 3675SM5, §77.92(f) (1) of DER's rules and regula
tions, §4(2)K of the S.M.C.R.A., and §402 of the Clean Streams Law. 

f. On August 9, 1977, the 1270-3 and 3 (A) operation had a settling 
pond discharge which had a pH of 4. 0 and an acidity of 40, in violation 
of Standard Condition Nos. 10 and 12 of M.D. 3675SM5, §§77.92(c) (2), 
77.92(c) (4), 99.33(c), and 99.33(a) of DER's rules and regulations, §4(2)k 
of the S.M.C.R.A., and §§301 and 307 of the Clean Streams Law. 

*At the hearing before this Board held October 22, 1984, DER withdrew without 
prejudice, its notice of forfeiture for the oonds covering Mine Drainage 
Permit No. 1270-3675SM5-01-l, and Mining Permit NO. 1270-6. (N.T. pp 4-5) 
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g. From September 2 to September 5, 19 77, Deitz conducted sur
face ~ning opera~ons at the 1270-3 and 3 (A) operation contrary to 
a. val~d and effective DER order suspending Deitz • s surface mining per
nut no. 1270....,3 and 3 (A) dated August 2, 1977, in violation of tenn 
no. 2 of Deitz's Surface Mining License No. 1270-77, §77.86(a) (2) of 
DER's rules and regulations, §4.3 of the S.M.C.R.A., and §§602, 605, 
and 610 of the Clean Streams I.a.w. 

h. As of August 17, 1982, the following conditions existed at the 
site covered by Mine Drainage Pennit No. 3675SM5 and Mining Pennit 
Nos. 1270-3,- 1270-3(A), 1270-6, and 1270-3675SM5-0l-l: 

(1) Failure to install and maintain adequate erosion and 
sedimentation controls. 

(2) There was no highwall diversion ditch to prevent 
water from running into the pits on the mining site. 

(3) Water was allowed to accumulate in the pits on the 
mining site. 

( 4) Backfilling on the mining site had not been progressed 
along with the mining to the highest degree possible. 

(5) During the progress of mining this site, the area with
in one hundred feet (100 •) of a stream had been affected by min
ing, notwithstanding that no variance had been obtained from the 
Department nor was said area covered by a mining permit or bond. 

( 6) The surety bonds for this site were no longer valid. 
(7) Affecting within one hundred twenty-five feet (125 •) 

of a gas well without first obtaining the necessary variances and 
approvals from the Department and without the necessary penni ts 
and a reclamation bond. 

( 8) In addition to the stream barrier and gas well barriers 
referenced in subparagraphs 5 and 7, affecting additional areas 
which were not covered by a mining pennit or reclamation bond. 

(9) Failure to maintain an identification sign at the site. 
(10) Failure to promptly complete reclamation of the site. 
(11) Failure to collect and treat or abate discharges of 

mine drainage emanating from the mining site, which discharges 
didnot meet the applicable effluent limitations. 

(12) Failure to install erosion and sedimentation controls 
and to complete backfilling and planting at the site on or be
fore November 1, 19 80, as required by an Agreement with the 
Department dated August 21, 1980. 

(13) Allowing the discharge of surface water exceeding the 
discharge limits for total suspended solids. 

(14) The untreated and uncontrolled mine drainage and sur
face water leaving the site resulted in the degradation and pol
lution of the unnamed tributary of Leatherwood Creek. 

3. The Lerch Site - Mine Drainage Permit No. 3675SM6 and Mining Permit 
· 1270-4. As of August 17, 1982, the following conditions existed 
at the Lerch site: 

a. Erosion and sedimentation controls at the site were inadequate. 

b. Revegetation of the site was inadequate to comply with the re
quirements of the reclamation plan and the Depart:Irent • s regulations. 
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c. The site was not backfilled to approximate original contour. 

d. The surety bonds for the mining site were no longer valid. 

e. Affecting areas were not covered by a mining pe:rmit and 
reclamation bond. 

f. Failure to prc:xrptly reclaim the site according to the re
clamation schedule in the permits for the site. 

g. Failure to save and replace. sufficient topsoil to the mining 
site. 

h. Failure to construct and maintain adequate erosion and sedi
rrentation controls at the site. 

i. Failure to collect and treat or abate discharges of mine drain
age emanating from the site which discharges do not meet the applicable 
discharge limitations. 

j • Allowing the discharge of surface water exceeding the discharge 
limits for total suspended solids. 

4. The Mechanicsville Site - Mine Drainage Pennit No. 2768BSM25 and 
Mining Pennits Nos. 1270-8*, 1270-8A, and 1270-8 (A2). As of 
August 17, 1982, the following conditions existed at the 
Mechanicsville site: 

a. Failure to maintain adequate erosion and sedimentation c6ntrols 
at the site. 

b. Revegetation of the site was inadequate to conply with the re
clamation plan for the site and the requirements of the Department's 
regulations. 

c. Failure to collect and treat or abate discharges of mine drain
age that were emanating from the site and that did not rreet the appli
cable discharge limits. 

d. Affecting areas not covered by a mining permit and reclamation 
bond. 

e. Failure to perfonn backfilling concurrent with mining to the 
highest degree possible. 

f. Failure to maintain and operate the mine drainage and surface 
water treatment facilities for the site. 

g. Failure to construct and maintain a diversion ditch above the 
highwall on the site. 

*Since the conmencement of this action, Deitz transferred Mining Perm:i. t 
No. 1270-8 to another coal ccmpany, and the bond for that permit is IDt a 
subject of this proceeding. 
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h. Failure to save and replace sufficient topsoil to the site. 

i. Maintaining a safety hazard by leaving a drag line on the site 
with the boom raised. 

5. The Deitz Site - Mine Drainage Pe:rrnit No. 3675SM25 and Mining 
Permit No. 1270-10. As of August 17, 1982, the follCMing con
ditions existed at the Deitz site: 

a. Failure to maintain adequate erosion and sedimentation controls 
at the site. 

b. Revegetation of the site was inadequate to corrply with the re
quirements of the reclamation plan in the pe:rrnit and the Department 1 s 
regulations concerning revegetation. 

c. Failure to prorrptly reclaim the site according to the reclama
tion plan in the penni t and the Deparb:nent 1 s regulations concerning 
revegetation. 

d. Mining was conducted within one hundred twenty-five feet (125 1 ) 

of a gas well, without a variance. 

e. Failure to update Mine Drainage Pe:rrnit No. 3675SM24 as required 
by Standard Condition 5 of Mining Permit No. 1270-10. 

6 . As of June 20, 19 84, Deitz had still not coop lied with the August 17, 
1982 Administrative Order, or the January 30, 1984 Cormonwealth 
Court Consen~ Decree. 

cc: Bureau of Litigation 

For the Cormonweal th: 
Richard Ehm:mn, Esq. 

For the Appellant: 
Robert M. Hanak, Esq /Reynoldsville, PA 

DATED: August 22, 1985 
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CO:'-.JMONHIEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
221 NORTH SECOND STREET 

THIRD FLOOR 
HARRISBURG, PENNSYLVANIA 17101 

(717) 787-3483 

ELBE CONTRACTING COMPANY 

. v. . .. 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPINION AND ORDER 

. "SYNOPSIS 

Docket Noo. 85-109-G 
85-110-G 

Issued August 29, 1985 

T'ne appeals are dismissed pursuant to 25 Pa. Code §21.124 for Appellant's 

failure to comply with orders of the Board. 

OPINION 

-
These appeals of tend forfeitures were filed April 11, 1985. Thereafter 

the Board issued· its customa.ry Pre-Hearing Order No. 1", infonning Elbe that its 

pre-hearing rrerrorandt.nn in each of these appeals was due June 29, 1985. On or 

about May 8, 1985, DER filed Interrogatories and Requests for Production of Docu-

ments in each of these appeals, in accordance with 25 Pa.Code §21.111 and the 

Pennsylvania Rules of Civil Procedure. On June 17, 1985, DER filed a notion for 

sanctions in each of these appeals, claiming that there had been no response to 

its interrogatories or its request for document production. 

Under our Pre-Hearing Order No. 2, issued April 15, 1985 in these 

appeals, "a party desiring to respond to a petition or rrotion filed by another 

:party nrust do so within 20 days of the petition or notion being responded to." 
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'Ihis 20 day period exceeds the period which otherwise is set by 1 Pa.Code §35.179. 

Nevertheless, by July 26, 1985 there had been no response by Elbe to DER's rrotions 

in these appeals, nor had Elbe yet responded to DER's aforementioned discovery 

requests. Therefore, on July 26, 1985 the Board ordered Elbe to respond to DER • s 

discovery requests within 15 days under pain of sanctions. The sanctions were 

spelled out as preclusion of Elbe from introducing any evidence at the hearing on 

the merits concerning those matters into which the discovery requests inquired. 

Pa. Rule of Civil Procedure 4019 (c) (1). In addition Elbe was warned, in our 

July 26, 1985 Order, that failure to file its already long overdue pre-hearing 

merrorandum within l5 days might result in further sanctions, including dismissal 

of its appeals. Our July 26, 1985 Order was sent to Elbe's counsel by certified 

-mail 1 and the receipt signed by Elbe • s counsel on July 30 1 1985 has been returned 

to the Board. 

As of this date, Elbe has not yet responded to DER • s discovery requests. 

Also, Elbe has not filed its pre-hearing rne.rrorandum in either of these appeals, 

nor has Elbe requested any extension of time to do so. In fact, since the date 

the appeals were filed the Board has heard nothing from Elbe or its counsel in 

either of these appeals. Although this Board traditionally has been reluctant to 

dismiss an appeal for failure to obey the Board's orders, especially when DER bears 

the burden of proof as it does in these bond forfeiture appeals, we cannot indefi

nitely ignore total disregard of our orders. Such disregard has warranted, and 

does warrant, dismissal even when DER bears the burden of proof. W. A. Cotte:r:man 

v. DER, 1984 EHB 577; Franklin Lyons v. DER, 1984 EHB 859; Augusta A. Zito v. DER, 

1984 EHB 615; Robert J. Johnston v. DER, 1982 EHB 405. 

- 706 -



ORDER 

WHEREFORE, this 29th day of August, 1985, the above captioned appeals 

are dismissed. 

DATED: August 29, 1985 

cc: Bureau of Litigation 
For the Appellant: 

Ibrert M. Hanak, Esquire, 
Reynoldsville, PA 

For the Comron-wealth, DER: 
Richard S. Ehmann, Esquire, 
Pittsburgh, PA 

ENVIIDNMENTAL HEARING BOARD 

EIWARD GERJUOY ./ I 

Member 
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CO;\.JMONWEALTH OF PENNSYLVANIA 

ENYIRON:\1ENTAL HEARING BOARD 

, 221 NORTH SECOND STREET 
THIRD FLOOR 

HARRISBURG, PENNSYLVANIA 17101 
(717) 787-3483 

CDLTRANE, INC. 

. v. 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPINION AND ORDER 

·SYNOPSIS 

Docket No. 85-134-G 

Issued August 29, 1985 

Sanctions are inlposed against the Appellant pursuant to 25 Pa.Code · 

§21.124 for failure to comply with a Board order directing Appellant to file 

a pre-hearing merrorandum. At the hearing on the merits of the appeal, if and 

when held, Appellant will be precluded from presenting its case in chief. 
. . 

·-

OPINION 

On March 20, 1985, DER forfeited a $13,800 bond which had been posted 

by Coltrane, for various alleged violations on the site of Mining Permit 

No. 102378-26810201 (T) -Ql-0 in South Union 'lbwnship, Fayette County, including 

an alleged failure to reclaim the mine site. The forfeiture was tinely appealed 

by Coltrane, acting through its President David J. Klimek, who filed the appeal 

pro se. The Notice of Appeal fom filed by Hr. Klilrek offered no reasons for 

appealing the bond forfeiture other than the following letter to the Board, which 

is reproduced in full: 
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On 7 July 1982 an explosion took place 
at the wash plant on this job site. The nature 
of the explosion was pre-meditated and totally 
destroyed the workings. The insurance carrier 
(Flat 'Ibp Insurance, Charleston, W. Va. ) along 
with my efforts have not been able to identify 
the r;erpetrators. We have also been unable to 
come to terms on the insurance settlement. 

The present status of this case lies in 
the hands of the U.S. Federal Court, Western 
District of Pennsylvania. I have taken another 
job to make ends meet until nw case is called, 
that being the nature of my funds to re-or;en 
the job. I stand wholly unable to react to this 
action (or any of my creditors) until the Federal 
Court system calls and tries the case. A oopy of 
the trial schedule is enclosed. 

The intent of this apr;eal is for a continuance 
on this action until such time as the Federal Court 
can hear the case and make a ruling. I will then 
be in a position to abate my violations and further 
satisfy all of the state's requirements. 

On April 26, 1985 the Board sent Coltrane its customary Pre-Hearing 

Order No. 1, infonning Mr. Klimek that Coltrane's pre-hearing :rrerrorandum was 

due July 10, 1985. On May 6, 1985, in view of the somewhat unusual facts Mr. 

Klimek had recounted, and recognizing that Coltrane was not represented by oounsel, 

the Board nember in charge of this apr;eal wrote Mr. Klimek as follows: 

As you should by now be aware, your apr;eal 
of DER' s bond forfeiture has been assigned to me 
for handling. I have noted that your intent in 
filing the appeal is 11 for a continuance 11 until 
such time as the federal oourt rules on the case 
you have r;ending there. Please be advised that 
this Board will not automatically grant a oon
tinuance of your apr;eal. If, after the case has 
been heard and decided the Board detennines that 
DER wrongly decided to forfeit your bonds, an 
order would be entered to that effect. At the 
present time, however, we must simply let this 
appeal take its norrral oourse. You will be ex
r;ected to file a pre-hearing rrerrorandum, as 
required by the Board' s pre-hearing Order No. 1, 
on or before July 10, 1985, unless an extension 
of time for filing the same is requested and granted. 
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Mr. Klirrek did not respond to this letter although it encouraged 

him to do so if he had any questions. On July 24, 1985, Cbltrane's pre-hearing 

rrerrorandum having not been received, the Board sent Mr. Klirrek a certified letter 

waming that Cbltrane might suffer sanctions, including possible default of its 

appeal, unless the pre-hearing merrorandum was filed. 25 Pa.Cbde §21.124. The 

fonn acknowledging receipt of this certified mail has been return.ed to the Board, 

signed by Mr. Klirrek. As of this date, however, neither Coltrane's pre-hearing 

menorandum nor a request for an extension of time has been received. In fact, 

nothing has been heard from Cbltrane or Mr. Klirrek since the appeal was filed. 

The facts which have been described could justify dismissal of this 

appeal even though DER bears the burden of proof; Mr. Klirrek' s notice of appeal, 

and his accompanying letter (quoted supra) offer no reasons to believe Cbltrane 

has a defense to DER's bond forfeiture action. w. A. Cbttennan v. DER, 1984 EHB 

577; Franklin Lyons v. DER, 1984 EHB 859; Augusta A. Zito v. DER, 1984 EBB 615. 

Nevertheless, in large part because Cbl trane is not represented by counsel, we 

shall irrpose a lesser sanction than dismissal. DER still must meet its burden 

of proof in justification of its forfeiture action, but Cbl trane' s participation 

at the hearing on the merits, when and if held, will be limited to cross examin

ation of DER' s witnesses and the presentation of evidence in rebuttal, with the 

understanding that rebuttal testirrony is testinony which, though responding to 

an opponent's case, nonnally would not have been part of a party's case-in-chief. 

Benjamin Coal Go. v. DER, 1984 EHB 723; Armond Wazelle v. DER, 1983 EHB 576. 

Before a hearing on the merits can be held, DER must file its pre-hearing 

IIE.TIDrandum; DER is given the usual tw::> weeks specified in our .. Pre-Hearing Order 

:N:J. 1 to do so. However, should DER prefer to delay prosecution of this appeal 

accordingly and to request a continuance, the Board anticipates the continuance 
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will be granted, because Mr. Klinek' s letter supra clearly indicates that 

Mr. Klinek desires, rather than opposes, a oontinuance. 

In the alternative, DER may wish to file a notion for surmary judgrrent, 

which can avoid the necessity for a hearing on the rrerits. For this purpose, 

the J?eriod for disoovery with:mt leave of the Board, which now has ended [Pre

Hearing Order No. 2, 25 Pa.Code §2l.lll(a)] is extended to allow DER to serve 

requests for admissions on Mr. Klimek. No other discovery is authorized, however; 

in view of the sanctions we are imposing, which will severely limit Mr. Klimek's 

ability to defend against the l:x:md forfeiture, we do not believe DER needs to 

serve, e.g. , interrogatories or requests for documents on Coltrane. M::)reover, 

Mr ~ Klinek.' s track record so far in this appeal suggests that the only result of 

discovery requests on him will be DER notions for additional sanctions, for 

failure to respond to those discovery requests. On the other hand, the requests 

for admissions we have authorized are legitimately required if DER seeks surmary 

judgrrent. Mr. Klimek, because he is unrepresented by counsel, herewith is warned 

that such requests must be answered carefully under oath, and that an unanswered 

request for admission nay be deemed admitted. Pa. Rules of Civil Procedure 4014 

and 4019 (c) (1) . 

ORDER 

WHEREFORE, this 29th day of August, 1985, it is ordered that: 

1. At the hearing on the rrerits of this appeal, when and if held, 

Coltrane's participation will be limited to cross examination of DER's witnesses, 

to presentation of such evidence as normally would be offered in rebuttal (rather 

than in Coltrane's case-in-chief) and to filing post-hearing briefs. 
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2. DER' s pre-hearing merrorandum is due within fifteen (15) days 

of the date o£ this Order, unless DER files a request for a continuance before 

that due date. 

3. The continuance, if requested, vlill be granted unless Coltrane, 

before the same due date 15 days hence, files an objection to any continuance 

requested by DER. 

4. The period for discovery in this appeal without further leave of 

the Board is extended indefinitely, for the sole purpose of allowing DER, at 

any time, to file requests for admissions on Coltrane, pursuant to Rule 4014 

o£ the Pennsylvania Rules of Civil Procedure. 

DATED: August 29, 1985 

cc: Bureau of Litigation 
David J. Kl.inek., President, 

Coltrane, Inc. 
Joseph K. Reinhart, Esquire 

ENVIroNMENTAL HEARING BOARD 

EIWARD GERJUOY - I // 
Member / 
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CO/'.JMONHIEALTH OF PENNSYLVANIA 

ENYIRON:-riENTAL HEARING llOARD 

221 NORTH SECOND STREET 
THiRD FLOOR 

HARRISBURG, PENNSYLVANIA 17101 
(717) 787-3483 

HEPBURNIA COAL COMPANY 

. v. 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPINION AND ORDER 

SYNOPSIS 

Docket Nos. 85-309-G 
85-343-G 

Issued September 6, 1985 

Appellant's Petition for Supersedeas is rejected; the undisputed 

facts indicate that rrore than de minimis pollution is occurring. Consequently, 

25 Pa.Code §21.78(b) precludes the issuance of a supersedeas. r.Dreover, the 

Board cannot grant a supersedeas which would in effect arrount to an order 
' 

directing DER to take affinnative action on a pennit application; such an order 

is equivalent to a mandatory injunction and does not fall within the definition 

of the writ of supersedeas. 

DER • s :M:>tion to Dismiss is rejected; DER • s refusal to act upon a 

pennit application is an appealable action under §1396.4 (c) of the Surface 

Mining Act, 52 P.S. §1396.4 (c). In ruling upon such a rrotion, the Board must 

treat the allegations of the opposing party's complaint as presumptively true, 

which in this case means that the Board must ass1.nre for the purposes of ruling 

ur:on the rrotion that DER has ceased acting up::m the applications. Such a failure 

is an appealable action. 
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DER1 s -cross M::>tion for Surrmary Judgment is denied. The rrotion does 

nothing rrore than connter the arguments raised in Appellant 1 s rrotion for surma:r:y 

judgment and fails to address one of these arguments, that alleging a violation 

of due process requirenents. Since the Board considers this due process argu-

rrent to have rrerit, sumrna:r:y judgment cannot be granted in favor of DER, since 

its rrotion does not dispose of all issues in the appeal. 

Appellant 1 s M::>tion for Surma:r:y Judgment is granted with regard to the 

issue of whether it would be an abuse of discretion for DER to cease processing 

permit applications upon which a "penuit block" has been inposed, pursuant to 

52 P.S. §l396.3a(d). DER argues that it has not failed to process the applications, 

despite the existence of the :penui t block and that it is its policy to cxmtinue 

to process the applications. 

Appellant 1 s M::>tion for Summary Judgment is denied with regard to the 

issue of estoppel. Appellant has not derronstrated that there was any detrimental 

reliance upon statenents made by DER errployees and therefore, estoppel will not lie. 

For the reasons set forth above concerning the denial of the supersedeas, 

the Board considers Appellant 1 s due process arguments to be irrelevant to the 

supersedeas petition. However, the Board considers the due process argurrent may 

have significant merit. The delay between the filing of the supersedeas petition 

and the hearing on the petition does not arrount to a denial of due process. It is 

IXJSSible, however, that DER1 s use of an alleged, nnadjudicated outstanding violation 

as the basis for a permit block could result in a denial of due process where 

there exists a significant period of time between the implementation of the penui t 

block and an adjudication on the issue of the existence of the violation. It is 

clear that the legislature intended tl1at alleged nnadjudicated outstanding violations 

could be relied upon as the basis for a penuit block. 52 P.S. §l396.3a(d). However, 
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this provision, as applied here, may result in a denial of due process. The 

Foard is willing to consider certification of this issue to Cornnonweal th Court. 

OPINION 

On July 26, 1985, Hepburnia appealed a DER conpliance order dated 

July 16, 1985, requiring Hepburnia to abate or pennanently treat three discharges 

on or in the vicinity of Hepburn.ia 1 s surface mining permit MOP 4574SM5 located 

in Brady 'Ibwnship, Clearfield County. Simultaneously with this appeal, which 

was docketed at 85-309-G, Hepburn.ia filed a petition for supersedeas of the 

July 16, 1985 order. Hepburn.ia 1 s petition alleged that Hepburnia assuredly was 

not responsible for one of the discharges it had been ordered to abate or treat. 

Hepburn.ia 1 s brief in sup:pJrt of its supersedeas petition not only requested a 

stay of DER1 s order, but also asked the Foard to order DER to resl..llre processing 

various previously filed permit applications of Hepburn.ia; according to Hepburnia, 

DER had stopped processing those permit applications when the compliance order 

was issued. 

A. Sup2rsedeas Rulings 

For sane unknown reason, the file on this appeal was lost in the mail 

and did not reach the undersigned Foard member in Pittsburgh who had been assigned 

the appeal until August 5, 19 85, when Hepburn.ia 1 s counsel hand delivered the 

aforesaid notice of appeal and petition for supersedeas. Immediately thereafter 

the Board conducted a conference call with the p3.rties, and scheduled a hearing 

on the supersedeas petition for August 15, 1985, which hearing was held. In the 

rreantime, on August 14, 1985 Hepburn.ia filed another appeal acconpanied by another 

petition for supersedeas; this second appeal was docketed at 85-343-G. The later 
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appeal in nany respects recapitulated the allegations of the earlier appeal, 

but rrore explicitly (than previously) objected to DER's alleged halt in process-

ing Hepbumia's pennit applications. However, Hepburnia formally requested 

the Board to consolidate the tv;o appeals. The appeal at 85-343-G also renewed 

an earlier allegation that DER had violated Hepburnia's due process rights. 

Although the Board did not formally consolidate the two appeals as 

Hepburnia had requested, the Board decided that the previously scheduled 

August 15, 1985 supersedeas hearing also would be a hearing on the newly re-

ceived August 14, 1985 supersedeas petition, since the appeals were so closely 

related. However, the supersedeas hearing was not an evidentiary hearing. 

Based on the parties' representations at the aforesaid conference call the Board 

had decided and had camnunicated to the parties that the evidence the Board 

probably would need to hear--in order to decide whether Hepburnia was responsible 

for the discharge it believed it should not be required to abate, or even rrerely 

to decide the likelihood of Hepburnia ultinately prevailing on this issue of 

responsibility after a full hearing on the merits--could not and should not be 

condensed into the one (or at rrost two) day supersedeas hearing the Board's 

presently very crowded hearing schedule could accomrrodate "expeditiously." 

25 Pa.Code §21.76(b), by which the Board is guided for the purpose of scheduling 

supersedeas hearings, reads: 

(b) A hearing on a supersedeas, if 
necessary, shall be held as expeditiously 
as possible {where feasible within a week of 
the filing of the petition), taking into 
account the available tirre of a Board member 
or hearing examiner, and taking into account 
the urgency and seriousness of the environ
rrental or other problem to which the order 
or action of the Departrrent applies. 
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The parties had advised the Board that a full evidentiary hearing on the 

responsibility issue probably v;ould take no less than four full days. At the 

present time, except for unexpected openings consequent to cancellations of 

already scheduled hearings, the undersigned Board member is unable to schedule 

a hearing of that length earlier than September 1986. 

Therefore the Board had advised the parties that at the supersedeas 

hearing the parties should not plan to question witnesses. Instead, the parties 

were to describe the testirrony they vvould present if given the time to do so; 

the parties also were to fully explain the legal bases of their respective 

contentions that a supersedeas should be granted (Hepburnia) or denied (DER). 

The supersedeas hearing was conducted as has just been described, and the parties' 

explanations of the testinony they intended to present confirmed the Board's 

original decision that a one or two day evidentiary supersedeas hearing would 

not have been useful. M::>reover, the Board felt that the parties' presentations 

had given the Board a sufficient basis for denying the two supersedeas petitions, 

even though no actual testimony had been taken. 

Thus on August 21, 1985, the Board issued an Order denying the super

sedeas petitions at the above docket mnnbers. This Order is attached to this 

Opinion, as Exhibit A. On or about August 26, 1985, Hepburnia filed a Petition 

for Review and/ or Corrplaint for Mandamus with Corrmonweal th Court, asking the 

Court, inter alia, to reverse our supersedeas denials. In view of this Petition, 

we now will elal::orate somewhat on the bald statements of Exhibit A, although our 

August 21, 1985 Order states that an opinion explaining that Order would not be 

issued unless the parties so requested, and although no such request has been 

received. 
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The Board's rule prescribing the circumstances under which a super-

sedeas ma.y be granted, 25 Pa.Code §21. 78, states: 

(b) A supersedeas shall not issue in 
cases where nuisance or significant (IIDre 
than de minimis) pollution or hazard to 
health or safety either exists or is threat
ened during the period when the supersedeas 
would be in effect. 

The Clean Streams Law, 35 P.S. §691.1, defines "pollution" as follows: 

"Pollution" shall be construed to mean 
contamination of any waters of the Comrronweal th 
such as will create or is likely to create a 
nuisance or to render such waters harmful, detri
mental or injurious to public health, safety or 
welfare, or to domestic, municipal, cormrercial, 
industrial, agricultural, recreational, or other 
legitimate beneficial uses, or to livestock, 
wild animals, birds, fish or other aquatic life, 
including but not limited to such contamination by 
alteration of the physical, chemical or biological 
properties of such waters, or change in temperature, 
taste, color or odor thereof, or the discharge of 
any liquid, gaseous, radioactive, solid or other 
substances into such waters. 

The parties agreed that granting the supersedeas, even if only a supersedeas of 

just the one discharge for which Hepburnia is convinced it is not responsible, 

\>.Ould pennit the existence of an untreated discharge of between 10 and 15 gal/min 

during the period when the supersedeas would be in effect. On this undisputed 

fact, we cannot see how the foregoing quotation from 35 P.S. §691.1 permits us 

to regard the discharge as anything less than significant pollution. Therefore, 

under 25 Pa.Oode §21.78(b) we cannot grant a supersedeas. This explains para-

graph 3 of Exhibit A. Paragraph 2 of that Order supports, and on its own could 

justify, our refusal to stay the July 16, 1985 compliance order. However, para-

graph 2, which normally should have been backed up by at least some testirmny, 

is not necessary to our refusal to stay the co:rrpliance order; paragraph 3 alone 

suffices for and indeed requires that refusal, as explained supra. 
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At the supersedeas hearing, counsel for Hepburnia repeated the 

allegation that after issuance of the cnnpliance order DER had ceased to process 

Hepburnia' s permit applications. Hepburnia' s counsel argued that the Board 

should grant a supersedeas of this alleged processing interruption. The Board 

at the hearing, and now, does not believe that a "supersedeas" of this alleged 

DER action would be a proper use of this writ. In effect Hepburnia is asking 

us to order DER to continue processing Hepburnia' s applications. Such an order 

w::>uld be rrore akin to a mandato:ry injunction to DER than to a "stay of proceed-

ings" , the cormon definition of a supersedeas. Black's Law Dictiona:ry, 4th 

Edition, Revised. Accnrding to C.J.S. Supersedeas §l: 

The remedy [of supersedeas] is usually 
regarded as injunctive or prohibitive in 
character, and not corrective; and it will 
not f1.mction as a writ of . . . manda.llUS. 

M:Jreover, in the past the Board consistently has taken the view that a supersedeas 

should not disturb the status quo. Jack Sable v. DER, EHB Docket No. 77-125-W 

(Opinion and Order, December 29, 1977) ; Parker Sand and Gravel v. DER, 1983 EHB 

557. It is true that in Parker we granted a supersedeas of DER' s refusal to renew 

Parker's license, which supersedeas (we declared) preserved the status quo (ante 

the license renewal refusal), wherein DER had been allowing Parker to operate 

past the expiration date of his 1982 license. However, this ruling in Parker, 

which stayed a DER action that arrounted to a revocation of Parker's de facto 

extended 1982 license, is very different from the ruling Hepburnia now requests. 

Instead of having us freeze the status of Hepburnia's permit applications as of 

the norrent before DER issued its compliance order, Hepburnia would have us require 

DER to nodify the status of those permit applications. This hardly would be a 

stay of DER' s proceedings, Hepburnia' s arguments to the contrary notwithstanding. 
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B. St:rrrlll1a1:Y Jud~t MJtions 

The immediately foregoing elaborates on the reason offered in para-

graph 5 o£ Appendix A £or refusing the supersedeas petition docketed at 85-343-G. 

However, as we stated in paragraph 5 of Appendix A, we believed that Hepburnia 1 s 

allegations at the hearing, if provable beyond dispute, might be sufficient to 

warrant a notion £or surrrnary judgment in favor of Hepburnia on the question of 

DER 1 s alleged failure to process Hepburnia 1 s permit applications, and on the 

clairnr-vigorously advanced by Hepburnia 1 s counsel at the hearing--that DER had 

re£used to issue a Hepburnia surface mining permit for the so-called Snyder site 

although be£ore the oornpliance order was issued DER allegedly approved the permit 

and had infonred Hepburnia of the approval. 

On August 21, 1985, Hepburnia did file a notion for sumrna.ry judgrrent in 

the above-captioned aweals, together with a brief in support of its notion. 
1 

'Ihe notion was accarrpanied by an a£fidavit from Roger Thurston, a Hepburnia 

employee, attesting to various facts alleged in the notion. In response DER has 

£iled a cross notion £or St:rrrlll1a1:Y judgment and its brief in support thereof, roth 

docketed at 85-343-G. DER simultaneously filed a rrotion to dismiss the appeal at 

85-343-G. We now proceed to rule on this gaggle of notions. 

DER 1 s notion to dismiss argues that the DER action mainly corrplained of 

in the appeal at 85-343-G, namely DER1 s alleged halt in processing Hepburnia 1 S 

permit applications, was not an appealable action of DER1 s under the Administrative 

Agency Law, the Board 1 s rules and regulations, and applicable precedent. 2 Pa. C. S. 

§101; 25 Pa.Code §21. 2 (a). We disagree with this argument. The Surface Mining 

1Actually, Hepburnia captioned the appeal under Docket No. 85-309-G only. 
However, the notion pertains rrore directly to the appeal at Docket No. 85-343-G 
than to the earlier appeal. Therefore we have docketed the notion under roth 
appeals. The dubiety, if any, of this procedure of ours now is rroot because we 
have decided to oonsolidate the u..D appeals (see our Order, infra). 
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Conservation and Reclamation Act ("SMCRA"), 52 P.S. §1396.4 (c) states: 

(c) Upon receipt of an application, the 
depa.rt:rrent shall review the same and shall make 
such further inquiries, inspections or examin
ations as may be necessary or desirable for a 
proper evaluation thereof. Should the depart
nent object to any part of the proposal, it shall 
promptly notify the applicant in writing of its 
objections, setting forth its reasons therefor, 
and shall afford the applicant a reasonable 
opportunity to make such ~ndnents or take such 
other actions as may be required to rerrove the 
objections. Should any person having an interest 
which is or ma.y be adversely affected by any 
action of the department under this subsection, 
or by the failure of the depa.rt:rrent to act up:m 
an application for a pennit, he may proceed to 
lodge an appeal with the Environmental Hearing 
Board in the manner provided by law, and from the 
adjudication of said board he may further appeal 
as provided by Title 2 of the Pennsylvania Con
solidated Statutes (relating to administrative 
law and procedure). (emphasis added) 

The SMCRA makes DER1 s "failure to act upon an application for a pennit" appealable. 

Hepburnia is alleging that DER has stopped acting on Hepburnia 1 s permit applications. 

DER 1 s denial, in this notion, that it has stopped acting on Hepburnia 1 s perrni t 

applications is inconsequential to its notion to dismiss, which in essence is a 

notion for judg:rrent on the pleadings or perhaps even a demurrer; when ruling on 

such a notion, the well-pleaded allegations of the party who opposes the notion 

must be viewed as true. Gallo v. J. C. Penney casualty Insurance Co., 476 A.2d 

1322 (Pa.Super. 1984). DER1 s notion to dismiss is rejected. 

As for DER 1 s cross notion for summary judgment, it is not accompanied 

by any affidavit, and is based entirely on the arguments in the brief accompanying 

this notion. These argurrents, in turn, are essentially entirely directed at 

rebutting Hepburnia 1 s arguments (in its rrotion for sllltliTla.ry judgment) that DER 

should be estopped from using the appealed-from July 16, 1985 compliance order 

as a basis for refusing to issue the Snyder pennit. The arguments just listed 
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are insufficient to warrant surrmary judgment in favor of DER. Insofar as the 

Snyder permit is concerned, Hepburnia 1 s notice of appeal at Ibcket No. 85-343-G 

alleges that DER1 s refusal to issue that permit was a violation of Hepburnia 1 S 

due process rights. DER' s cross notion for surrmary judgment has not addressed 

this due process issue. Therefore, even if we agreed with all of DER 1 s argurrents 

(and we cb not), DER1 s cross notion for sumrrary judgment must be rejected, since 

the Board believes Hepburnia 1 s due process argurrent ma.y have sorre rrerit. 

Hepburnia 1 s notion for surrmary judgment makes tv.D requests: ( 1) that 

DER be directed to continue processing all pending Hepburnia permit applications 

(presumably to the :r:oint where they would be ready for issuance if the appealed

from oompliance order -were to be overturned), and (2) that DER be directed to 

imrediately issue the Snyder permit. In response to the first request, DER states 

that DER has been processing Hepburnia 1 s pending pennit applications, short of 

actual issuance; a letter to this effect from DER to Hepburnia, dated August 21, 

l985, was attached to DER1 s brief in support of its cross IIDtion for surrma:ry judg

ment. This brief explicitly states: "In conformance with its general policy, 

the Deparbnent is comnitted to continue normal processing of Hepburnia 1 S pennit 

applications during the pendency of the penni t block. " 

We c:onclude that DER has conceded that Hepburnia is entitled to summa:ry 

judgment as a matter of law on the continued processing of Hepburnia 1 s pennit appli

cations issue. MJreover, we agree this concession is warranted under applicable 

law; we see no statutory or regulato:ry basis for suspending the processing of pennit 

applications when a corrpliance order is issued. It is quite possible that--as DER 

claims--this issue actually is IIDOt because DER has not ceased processing those 

permit applications. Nevertheless, we herewith grant Hepburnia swtrre:ry judgment on 

this issue; even if summary judgrrent is not needed to guarantee continued processing 
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of Hepburnia' s presently pending penni t applications, our judgment will put 

on the record the Board's opinion of DER's responsibilities concerning the 

processing of permit applications after issuance of a compliance order. 

HepbUTilia bases its second request, that DER be ordered to issue the 

Snyder permit, on estoppel grounds. Hepburnia' s brief in supp:>rt of its notion 

alleges as follows. 

As a result of the issuance of a Compliance 
Order the J:::epart:rrent ... refused to issue a 
penni t which the appellant refers to as the Snyder 
permit and which carries Pennit No. 17840128 even 
though the appellant had been continuously advised 
that the Snyder permit application had been corrr 
pletely reviewed and approved and would be issued. 
The appellant was repeatedly advised by employees 
of the J:::epart:rrent that the pennit would be issued 
momentarily and in reliance on these assurances 
the appellant noved equipment to Snyder site, made 
preparations for the cornrrencernent of mining, and 
made plans to utilize the coal mined from the Snyder 
site to blend with other low quality coal presently 
being mined at other sites in order to rreet certain 
contract specifications of custorrers. 

Hepburnia argues that these allegations suffice to estop DER from denying the 

Snyder permit on the sole basis (of DER) that the appealed-from compliance order 

was issued before the allegedly already approved Snyder permit actually was ready 

for mailing to Hepburnia. DER argues that estoppel cannot run against the Comrron-

wealth under the circumstances of this appeal. DER also appears to dispute 

Hepburnia's allegations about the statements made by DER employees to Hepburnia. 

Specifically, DER's brief states: 

One of Hepburnia's permits, the Snyder permit, 
was almost ready to be issued when the permit block 
went into effect. In response to its inquiries, 
Hepburnia was infonned of this fact by J:::epartrrent 
officials. Hepburnia was also inforrred on numerous 
occasions and was otherwise aware that, if it refused 
to treat the discharge in question and a compliance 
order was issued before the penni t review was corrr 
pleted a permit block would go into effect and 
issuance of the penni t would be stayed. 
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It is not clear how much credence the Board smuld give to these 

just quoted allegations by DER, which were not sup:pJrted by affidavit as 

previously explained. Rule 1035 (d) of the Pa. Rules of Civil Procedure, if 

read literally, seems to imply that the Board smuld not consider such un

sup:pJrted allegations. We need not and do not reach this PJSsible dispute 

about the exact staterrents made by DER to Hepburnia, however, nor need we 

reach the issue of whether estoppel can run against the Corrrrronweal th in this 

appeal, because the affidavit by Mr. Thurston accanpanying the rrotion si.rrply 

does not state facts sufficient to establish detrimental reliance; without 

detrimental reliance by Hepburnia on DER' s alleged assurances the permit had 

been granted, there can be no estoppel of DER' s Snyder permit denial. Melvin D. 

Reiner v. DER, l982 EHB 183; Ohio Fanner's Insurance Co. v. DER, 1981 EHB 384; 

l4 P.L.E. Estoppel, §§23-25. Therefore Hepburnia's rrotion for S1..1TI1ITla.l:' judgment 

on its request that DER be ordered to issue the Snyder permit is rejected. 

c. Due Process 

As stated earlier, Hepburnia' s Notice of Appeal at Ibcket No. 85-34 3-G 

alleges that DER's actions in this matter have violated Hepburnia's due process 

rights. This claim was vigorously es:pJused by Hepburnia during the supersedeas 

hearing, and has been repeated in Hepburnia's aforementioned Petition to Common

wealth Court. We herewith affirm our previous refusal to grant a supersedeas 

on the basis of Hepburnia's due process arguments; those arguments were irrelevant 

to a supersedeas of the compliance order and we do not believe a supersedeas of 

DER' s "permit block" would have been a proper application of this writ, for 

reasons already explained. 

It is PJSSible, however, that in these appeals Hepburnia is entitled 

to judgrrent in its favor for due process violations, although we v.Duld not put 
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the due process violation case for Hepburnia in quite the terms that Hepburnia 

has chosen. Paragraphs a - c in Exhibit A were written with this due process 

violation possibility in mind, to put on the record some relevant facts concern-

ing the Board 1 s present abilities to process appeals. Of course, because 

Hepburnia has not renewed its due process claims in its notion for Sl.IDU'l'B.IY 

judgrrent, we certainly do not intend to render judgment on those claims in this 

Opinion, without the benefit of the parties 1 briefs and possibly further oral 

argurrent. But in view of the fact that Hepburnia 1 s Petition to CormDnweal th 

Court has renewed Hepburnia's due process violation allegations, and now even 

includes the specific allegation that the Board's actions are to be included 

arrong the due process violations Hepburnia has suffered, we will take this 

opportunity to set forth our present appraisal of Hepburnia 1 s due process claims. 

Our supersedeas hearing on August 15, 1985 was held ten days after the 

cognizant Board member received the petition for supersedeas at Docket No. 85-309-G, 

and only one day after receipt of the supersedeas petition at Docket No. 85-343-G. 

'Ihe ten-day delay between the actual filing of Hepburnia 1 s appeal and its arrival 

at the office of the undersigned Board member was unique in our experience and 

totally unpredictable. Therefore, especially in view of the Board 1 s crowded schedule, 

we consider the time of the supersedeas hearing to be within the requirements of 

25 Pa. Code §21. 76 (b) , quoted supra. Admittedly, the hearing was not an evidentiary 

hearing. However, 21 Pa.Code §21. 77 reads: 

A petition for supersedeas shall state with 
particularity the facts and citations of legal 
authority upon the basis of which the petitioner 
believes the petition should be granted. A petition 
for supersedeas may be denied without hearing for 
lack of such specificity, or for failure to state 
grounds sufficient for the granting thereof. 

§21.77 clearly gives the Board the discretion to deny a supersedeas without any 

hearing at all. Hence our rules certainly must penuit us to deny a supersedeas 
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after a hearing of the sort we have described, wherein the parties argued their 

respective cases and described the evidence they expected to present at a hearing 

on the rreri ts. 

'Ihis view of our powers is supported by the language of the new Board 

supersedeas rules which have been approved by the Independent Regulatory Review 

Cormnission ("IROC") in an Order dated April 18, 1985. Although we recognize 

these new rules have no legal effect nntil fonnally promulgated by the Environ-

mental Quality Board ("EQB"), we believe it is relevant to note that the IRRC-

approved new rule 25 Pa.Oode §21.77(e) reads: 

(e) At the discretion of the Board, where 
necessary to ensure prompt disposition, supersedeas 
hearings may be limited in time and fonnat, with 
each party given a fixed amount of time to present 
its entire case, and with restricted rights of 
discovery or of cross-examination. 

1-breover, as we have explained, our denials of Hepburnia' s supersedeas petitions 

were based entirely on our nnderstanding of the relevant law and on nndisputed 

facts set forth at the supersedeas hearing. 'Iherefore, although as stated a.lx>ve 

we are not now rendering judgment on any due process issues, we find it difficult 

to see how our conduct of the supersedeas hearing could have constituted a viol-

ation of Hepburnia due process rights. 

We take the gravamen of Hepburnia's due process complaint a.lx>ut DER's 

nnwillingness to grant the Snyder permit to be the fact that DER is relying on 

a compliance order which alleges a violation Hepburnia contests and has fonnally 

appealed. 'Whether. DER is entitled to withhold surface mining pe:rrni ts on the 

basis of uncomplied-with abatement orders which have been appealed to this Board 

but not adjudicated appears to be a matter of statutory construction. 'Ihe goven1-

ing statutory language is the Surface Mining Conservation and Reclamation Act 

("SMCRA"), 52 P.S. §1396. 3a (d), which reads: 
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(d) The department shall not issue any 
surface mining penni t or renew or amend any 
permit if it finds, after investigation and 
an opportunity for an informal hearing, that 
(1) the applicant has failed and continues 
to fail to comply with any provisions of this 
act or of any of the acts repealed or amended 
hereby or ( 2) the applicant has shown a lack 
of ability or intention to comply with any 
provision of this act or of any of the acts 
repealed or amended hereby as indicated by 
past or continuing violations. • • • 

The language just quoted is from the October 12, 1984 amendments to 52 P.S. 

§1396. 3a of the SM:RA, subsection (b) of which (before amendment) read: 

(b) The department shall not issue any 
surface mining operator's license or permit 
or renew or amend any license or permit if 
it finds, after investigation, and ·an oppor
tunity for an informal hearing that (1) the 
applicant has failed and continues to fail 
to comply with any of the provisions of this 
act, or of any of the acts repealed or 
amended hereby or (2) the applicant has 
shown a lack of ability or intention to com
ply with any provision of this act or of any 
of the acts repealed or amended hereby as 
indicated by past or continuing violations. • 

The reader will note that §1396. 3a (d) of the newly amended SMCRA differs 

from the former §l396.3a(b) solely in the absence of any reference to licenses in 

the new §1396.3a(d). The provisions governing licenses under the new amendments 

are retained in the new §1396. 3a (b) , whose language now is: 

(b) The department shall not issue any 
surface mining operator's license or renew 
or amend any license if it finds, after investi
gation, and an opportunity for an informal 
hearing that a person, partner, associate officer, 
parent corporation or subsidiary corporation has 
failed and continues to fail to comply or has 
shown a lack of ability or intention to comply 
with an adjudicated proceeding, cessation order, 
consent order and agreement or decree, or as 
indicated by a written notice from the department 
of a declaration of forfeiture of a person's 
bonds. . . (emphasis added) 
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Therefore it appears that the Legislature recently has determined that a refusal 

to issue a surface mining operator 1 s license should not be based on a failure to 

oomply with an l.IDa.djudicated proceeding; in this connection the definition in 

1 Pa.Cbde §31. 3 also should be noted: 

Matter or proceeding. The elucidation of 
the relevant facts and applicable law, 
consideration thereof, and action thereup:m 
by the agency with respect to a particular 
subject within the jurisdiction of the 
agency, initiated by a filing or sul:rnittal 
or an agency notice or order 
(enphasis added) 

On the other hand, the Legislature apparently has deliberately refused to require 

that refusals to issue surface mining pennits be based on adjudicated proceedings 

only; the reference to adjudicated proceedings seemingly was advisedly omitted 

from the new §1396.3a(d). Cbnsequently, were we to be ruling at this juncture, 

we w::>uld state that DER1 s interpretation of the currently effective 52 P.S. 

§1396. 3a (d) -as pennitting DER to withhold Hepburnia 1 s surface mining permit on 

the sole basis of the appealed-from but as yet unadjudicated July 16, 1985 oom-

pliance order--is oonsistent with the statutory language. This statement then 

WJuld imply we w::>uld not be able to I'UJ_e that DER 1 s refusal to grant the Snyder 

:t:ermit on the basis of an unadjudicated appealed-from compliance order is an 

unconstitutional violation of Hepburnia 1 s rights, because such a ruling would 

anount to asserting that the new §1396. 3a(d) itself is unconstitutional; we are 

forbidden to find that a statute passed by the Legislature is unconstitutional. 

St. Joe Minerals v. CDddard, 14 Pa.OTMlth. 624, 324 A.2d 800 (1974); Lat.irrer 

Brothers v. DER, 1982 EHB 305; Chemclene Corporation v. DER, 1982 EHB 485. 

We are pennitted to rule that a statute is being unconstitutionally applied by 

DER. M:Jre s:t:ecifically, we can rule, and we think we could be convinced to rule, 

that under the circumstances surrounding Hepburnia 1 s appeal DER 1
S refusal to grant 
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the permit is an unconstitutional violation of Hepburnia's due process rights, 

though we will not so rule at this time because, as explained supra,. Hepburnia' s 

sl..lilUTBry judgrrent rrotion has not renewed its due process claim. The circumstances 

v.;e have in mind are the facts listed in paragraphs a - c of Exhibit A together 

with: 

d. The Board's budget and allocation of its resources, e.g., the 

Board's ability to hire hearing examiners to hold hearings which the present 

Board members otherwise must put off for a considerable time, are processed, and 

must be approved, by DER, wherein the Board is lodged for administrative and 

budgetary purposes. 

e. The number of appeals filed with the Board largely is a function 

of the intensity of DER's enforcement activities. 

The foregoing circumstances become especially meaningful in the light 

of the additional fact, discussed supra, that 25 Pa.Cbde §21.78(b) prevents us 

from granting a supersedeas of any order, such as the presently appealed-from 

compliance order, requiring the abatement of significant pollution. This pro-

scription applies irrespective of the Board's considerations under 25 Pa.Oode 

§21.78(a), which reads: 

(a) The circumstances under which a 
supersedeas shall be granted, as well as the 
criteria for the grant or denial of a super
sedeas 1 are matters of substantive comrron law. 
As a general matter 1 the Board will interpret 
said substantive common law as requiring 
consideration of the following factors: 

( 1) irreparable harm to the petitioner; 
(2) the likelihood of the petitioner's 

prevailing on the merits; and 
(3) the likelihood of injury to the public. 

As stateC: in paragraph 1 of Exhibit A, we believe the criteria for grant of a 

supersedeas in this §21.78(a) are essentially equivalent to the criteria enunciated 

by the Pennsylvania Supreme Court in Pennsylvania Public Utility Commission v. 

Process Gas Consumer Group, 467 A.2d 805 (Pa. 1983); The Process Gas criteria 
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appear to be inconsistent with any absolute proscription of a supersedeas grant, 

as required by §21. 78 (b) . 

We recognize that Process Gas need not be directly applicable to the 

supersedeases Hepburnia requested, in that the petitioner in Process Gas sought 

a supersedeas from a Public Utility Commission order which apparently had been 

issued after a hearing; in the instant appeal Hepburnia alleged that it has not 

had any previous opportunity to question DER's compliance order in a hearing of 

any sort, not even the info mal hearing mentioned in 52 P. S. §1396. 3a (d) (Tr. 

of supersedeas hearing, 77-79). If anything, however, this distinction (if really 

bome out by the instant facts) would argue that the criteria for a supersedeas 

of DER' s compliance order to Hepburnia should be less, not rrore, rigorous than 

stated in Process Gas. we also recognize, however, that the EOB is presurred to 

have pro~gated 25 Pa.Oode §21.78(b) after due balancing of relevant factors, 

such as the problems faced by recipients of compliance orders and the Commonwealth's 

need to ensure prompt abatement of significant pollution. In any event, we consider 

ourselves bonnd by the proscription of 25 Pa.Code §21. 78 (b), nntil ordered to do 

otherwise by a higher court; in other v.ords the desirability of §21. 78 (b) is not 

the issue before us. 

Rather, as we see it, the issue is whether when, as in the present appeal: 

(i) DER has issued a co1npliance order requiring the abatement 

of significant pollution, which has been appealed; and 

(ii) DER, apparently within its statutory authority, has used 

or threatens to use, the fact of non-compliance with said 

order as a reason for refusing a penni t,; and 

(iii) §21.78(b) absolutely forbids us to grant a supersedeas of 

the compliance order; and 
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(iv) because of the complicated technical facts involved, 

without an evidentiary hearing anounting to a full 

hearing on the rreri ts we cannot assuredly say the 

petitioner does not deserve a supersedeas under the 

criteria of 25 Pa.Code §21.78(a) standing alone 

(because without such a hearing we cannot properly 

judge the likelihood of the petitioner 1 s prevailing 

on the rrerits, as Process Gas and §21. 78 (a) require 

us to do), 

due process requires that this Board have the resources to give Hepburnia its 

prompt hearing on the merits of the COl.'Tpliance order much rrore prol.'Tptly than we 

presently are able to do. We feel this due process issue is sufficiently irrlp::>rtant 

and sufficiently col.'Tplex that-~re Hepburnia to raise it in a formal motion and 

we then were to rule against Hepburnia--we probably would be willing to certify 

the issue to Comrronwealth Court under 42 Pa.C.S. §702 (b) and Rule 1311 of the 

J?ennsyl vania Rules of Appellate Procedure. 

ORDER 

WHEREFORE, this 6th day of September, 1985, for reasons stated in the 

accompanying Opinion, it is ordered as follows. 

1. DER 1 s Motion to Dismiss and Cross .r.Dtion for S'l.JIIDB.ry Judgrrent 

are rejected. 

2. Hepburnia 1 s fution for Surnnary Judgrrent is rejected insofar as it 

requests that DER be ordered to issue the Snyder permit. 
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3. Hepburnia's M:>tion for Sumrrary Judgment is granted insofar as it 

requests the Board to rule that it would be unlawful for DER not to continue 

processing presently pending Hepburnia' s penni t applications up to but not includ-

ing issuance (assuming th:>se pennit applications ~uld be approved for issuance 

if DER had not set up a pennit block based on the appealed-from July 16, 1985 

compliance order); it is so ruled. 

4. 'Ihe appeals presently docketed at Nos. 85-309-G and 85-343-G are 

consolidated, mder the single 85-309-G D:>cket Number. 

DATED: September 6, 1985 

cc: Bureau of Litigation 
For Appellant: 

Anthony P. Picadio, Esquire, 
Tucker Arensberg, P. C. 
Pittsburgh, PA 

For the Comronwealth, DER: 
Bemard Labuskes, Jr. , Esquire, 
Harrisburg, PA 

ENVIroNMENTAL HEARING BOARD 

(', 
L-y(~) 

EIWARD GERJUOY 
Member 
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HEPBURNIA CDAL CDMPANY 

. v. 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRON:\1ENTAL HEARING BOARD 
221 NORTH SECOND STREET 

THIRD FLOOR 
HARRISBURG, PENNSYLVANIA 17101 

(717) 787-3483 

Docket No. 85-309-G 

COY....1MONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

ORDER 

AND NOW, this 21st day of August, 1985, after a hearing on the petition 

for supersedeas filed by Hepburnia in this rratter, in which the parties did riot 

present testimony but described the evidence they expected to present at the hearing 

on the merits of this ap~al, said petition is denied, for reasons set forth below. 

A. Insofar as Hepburnia is asking the Board . to stay the appealed-from 

compliance order dated July 16, 1985, which requires Hepburnia to treat certain 

discharges in the vicinity of its Laurel Branch No. 1 mine in Brady 'Ibwnship, Clear-

field County, operated under Mine Drainage Permit MOP 4574SM5, the Board holds: 

1. The requirements for grant of a supersedeas stated in 

25 Pa.Code §21. 78(a) are essentially equivalent to, and therefore must be interpreted 

in accordance with, ti1e criteria announced by the Pennsylvania Supreme Court in 

Pennsylvania Public Utility ComrrQssion v. Process Gas Consumer Group, 467 A.2d 805 

(Pa. 1983) . 
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2. Although the evidence Hepbunria intends to present, if 

unopposed would make a prima facie case satisfying the requirements of 25 Pa.Cbde 

§21. 78 (a), the Board--after hearing DER' s version of the facts--does not believe 

Hepbumia has made the sufficiently strong showing of likelihood of prevailing 

on the merits required under the criteria of Process Gas, supra. 

3. Furthe:rnore, the parties agree that an untreated discharge 

exists, which the Board believes arrounts to significant pollution; on this belief, 

the Board is not pennitted to grant a supersedeas under 25 Pa.Code §21. 78 (b). 

B. Insofar as Hepburnia is asking the Board to "stay" DER 1 s alleged 

refusal to process Hepburnia 1 s pending permit applications, including the so-called 

Snyder Permit Which Hepburnia alleges had been approved before issuance of the 

appealed-from July 16, 1985 compliance order, the Board holds: 

4 . These requests are irrelevant to the instant appeal, but 

are relevant to the later Hepburnia appeal docketed at 85-343-G, which challenges 

DER' s alleged failures to issue the Snyder permit and to process Hepburnia 1 s other 

pending permit applications. 

5. Although a petition for supersedeas was filed in the appeal 

at 85-343-G, and although the aforesaid hearing did cover the facts relevant to the 

merits of the 85-343-G appeal, the Board is not convinced the aforementiond requests 

to "stay" DER' s actions are the proper subjects of a supersedeas petition, although 

they might be legitimate subjects of a notion for sl..lilllTBry judgment in the 85-343-G 

appeal. 

The Board believes that the aforesaid rulings are consistent with, and 

are equivalent to, the oral rulings made at the aforesaid hearing. Until the 

transcript of the hearing is received, the Board stands by the above holdings. 

Any party believing the above rulings are inconsistent with the transcript, or 
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deserve an opinion setting forth the Board's reasons for denying the supersedeas 

in greater detail, must so request within ten (10) days of receipt of the transcript. 

In the absence of such requests, the Board will neither rrodify this Order nor issue 

a fuller opinion in explanation of this supersedeas denial. The Board does intend 

to issue a full opinion on Hepburnia' s just-filed rrotion for sumnary judgrrent, as 

soon as DER's previously scheduled response to the motion is received. 

In fairness to Hepburnia, the Board wishes to state here, as also was 

stated on the record at the hearing, that: 

a. The Board believes there is no way to resolve the parties' 

factual disputes short of a full hearing on the merits, which the parties estinate 

will take a minimum of four (4) full days. 

b. At the present time, the undersigned Board member is unable 

to schedule hearings of the aforementioned length before about September 1986. 

c. 'Ihis inability has resulted from the facts: 

(i) The Board has been functioning with tw::> rather than 

its normal complement of three rrembers ever since May 16, 1983, when forrrer Board 

Chairman Dennis Harnish resigned from the Board; 

(ii) From the 1982 calendar year to the present, the number 

of appeals filed with the Board has increased from about 300 per year to about 500 

per year; 

(iii) The Board has been unable to secure the services of 

any competent hearing examiners who could help alleviate its aforementioned schedul

ing problems. 
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DATED: August 21, 1985 
cc: Anthony P. Picadio 1 Esquire 

Bernard Labuskes 1 Jr. 1 Esquire 
Bureau of Litigation 

ENVIIDNMENTAL HEARING BOARD 

EIWARD GERJUOY 
Member 
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THE NAWRE CONSERVANCY 

v. 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 

221NORTHSECONDSTREET 
THIRD FLOOR 

HARRISBURG, PENNSYLVANIA 17101 
(717) 787-3483 

Docket No. 85-113-M 

Issued: September 9 1 1985 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPINION AND ORDER 

Synopsis 

This is an appeal by the owner of a bog 1 which is an 11 inportant wetland 11 

for purposes of 25 Pa. Code §105.17 1 from a detennination by the Department of 

Enviromrental Resources (DER) that the owner of a parcel of land adjacent to 

the bog was not required to obtain a permit under the Dam Safety and Encroach-

rrent Act, 32 P.S. §693.1 et ~- 1 before subdividing his land. DER's Motion 

to Dismiss for Lack of Jurisdiction is dismissed because DER' s decision not 

to require a pennit w~ an action pursuant to 71 P.S. §510.2l(c) that affected 

someone's rights. 
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On April 12, 1985, ·The Nature Conservancy (Conservancy) filed an appeal 

with this Board from a letter dated March 15, 1985 from Khervin D. Smith, 

Chief of Advism:y Services Section, Division of ~vaterways Management, De-

partrnent of Envirorunental Resources (DER) and addressed to Mr. Ralph T. Cook, 

Director of The Nature Conservancy wherein Smith stated his reasons for 

deciding that an encroachment permit for a subdivision proposed by one 

Arthur S. Haney, Jr. for a parcel of ground adjacent to an area knoon as 

Cranberry Bog (Bog) was not required. 

On June 13, 1985 DER filed a Motion to Dismiss the Conservancy's appeal 

for lack of jurisdiction, asserting that DER has taken no final action in 

this matter and, therefore, the Board lacks jurisdiction to hear the appeal. 

The Conservancy filed a Merrorandum in opposition to DER' s Motion to 

Dismiss, asserting that DER had rendered a decision which is appealable in 

that DER determined that a permit was not required for such subdivision 

under the provisions of the Dam Safety and Encroaclnnents Act, 32 P. S. 

§693 .1 et ~-, "Act" or the regulations promulgated pursuant thereto, 

namely, 25 Pa. Code §105. 

The facts underlying this appeal are not in controversy. Both parties 

agree that the Bog is an "irrq;:ortant wetland" for purposes of 25 Pa. Code 

§105.17. Approximately one-half of the lot in question lies within the 

designated bog area and the remainder of the lot is within three hundred (300) 

feet of the bog area. 

Chapter 105.17(b) provides: 

"No permit shall be granted for work in or within 
300 feet of any irrq;:ortant wetlands or otherwise 
affecting any irrq;:ortant wetlands unless the applicant 
derronstrates and the Departrcent (DER) concludes, that 
the public benefits of the project outweigh. the ~ge 
to the wetlands resources and that the proJect ~s 
necessary to realize public benefits." 

25 Pa. Code §105.17(b). 
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DER .POSits its rrotion UJ?On the premise that no final action was taken 

by DER which affected anyone's property rights, etc. It appears to us 

that DER is engaging in what may be charitably described as a "creative 

definition" of the tenn "final action" or "decision." By his own admission, 

Khe:rvin Smith, the DER official herein involved, advised the Conservancy by 

letter dated March 15, 1985 that the proJ?Osed subdivision by Haney of his 

lot did not require an encroachment permit. 

At this stage of the proceedings the burden rests UJ?On DER to 

establish that the Board lacks jurisdiction to hear this appeal because 

DER took no final action in this matter. 

DER rightly asserts that the Board has jurisdiction only over final 

actions of DER, pursuant to the provisions of 71 P .S. §510..,..21 (c) • The 

tenn action is therein defined as: 

Any order, decree, decision, determination or 
ruling by the Deparbnent affecting personal or 
property rights, privileges, inmuni ties, duties, 
liabilities or obligations of any person, ... 

71 P.S. §510-2l(c). 

The obvious tests, or inquiries, to be satisfied, therefore, are: 

(1) Did DER make a decision with regard to the 
Haney request? 

(2) If a decision was made, did the decision affect 
anyone • s rights, etc.? 

DER admits that Smith advised Haney that no encroachment permit was 

re:;Illired for a proJ?Osal to subdivide his parcel of ground. In so doing, 

Smith relieved Haney of the requirement to submit a permit application to 

DER pursuant to the provisions of 25 Pa. Code §105.1 et ~· Haney requested 

DER to detennine if a penni t was required for a subdivision proJ?Osal under 

consideration by the local J?Oli tical entity. DER did not refuse to act 
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upon the request. DER's response was that no permit was required, and as 

such was a decision by DER. Therefore, DER is found to have engaged in an 

action pursuant to the provisions of 71 P.S. §510-2l(c). 

Having thus concluded that an action was taken by DER, we now must 

determine if the action affected anyone's rights, etc. 

Initially, we observe that Haney was not required to file an applica

tion for any penni t. Further, the area about which Haney inquired is now 

available for development, whereas it was not previously available for 

development as a separate and distinct parcel of realty. Clearly, Haney's 

property rights in the subdivided area have been affected, at least to the 

~tent that it may now be subdivided. The ability to develop, as a separate 

parcel, a parcel of ground not otherwise developable, could also have con

sequences to the public pursuant to Article, Section 27 of the Pennsylvania 

Constitution, which consequences, if any, are now unknown to the Board. 

In any event, someone's rights were affected by DER's decision, and the 

appeal lies. 

This is not to say that we have made any decision on the merits of the 

Conservancy's appeal. Such a decision must await hearings on whether or 

not DER' s action was proper. 

Having failed to sustain its burden at this stage of the proceedings, 

the DER Motion to Dismiss for I.a.ck of Jurisdiction is dismissed. 

cc: Bureau of Litigation 
For DER: Melinda Holland, Esq. 
For Appellant: Thomas Scott, Esq. , KILLIAN & GEPHART, Hbg .. 
For Intervenor: Jam:s SWetz, Esq. ,CRAMER & SWEI'Z, Stroudsburg 

DATED: September 9, 1985 

nb 
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COMMONWEALTH OF PENNSYLVANIA 

ENYJRON:0,1ENTAL HEARING BOARD 
221 NORTH SECOND STREET 

THIRD FLOOR 
HA.RRISBURG, PENNSYLVANIA 17101 

(717) 787-3483 

IDBERT A. AND FLORENCE POR'IER 

. v. 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 
and CONSOLIDATION COAL COMPANY, Penni ttee 

OPINION AND OBDER 

.SYIDPSIS 

Docket No. 84-240-G 

Issued September 13, 1985 

App:!llants are granted standing. Inasmuch as their land lies alx>ve 

the mine for which the appealed permits have been issued, they clearly have a 

substantial, imrrediate and direct interest in the issuance of those p:!:rmits. 

However, Appellants will not be penni tted to present evidence on issues which 

are not related to the injuries .which they have alleged in order to establish 

standing. 'Ihe Board does not believe that. the Pennsy 1 vania legislature intended 

to p:!rmit citizens--even those possibly adversely affected by DER actions--to 

act as private attorneys general. In addition, the Board rejects Appellants' 

argu:rrent that the Board should apply federal standards to establish standing 

because the statutes applicable to this appeal were enacted in oonjunction with 

the attainrrent of primary jurisdiction over the enforcement of mining within 

the Comrrnnweal th pursuant to the federal Surface Mining Control and Reclaination 

Act, 30 U.S.C. §1201 et seq. 
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OPINION 

The parties have appealed DER' s issuance of Subsidence Control Penni t 

No. 3084301 and Coal Mining Activity Permit No. 3084301 to Consolidation Coal 

Company ("Consol"). During the progress of this appeal toward a hearing on the 

rrerits, there have been several discovery disputes. One of these disputes 

occasioned an Order of the Board, dated Narch 25, 1985, wherein we wrote: 

5. With respect to Interrogatories 15, 
65-71, 75 anq 76: 

a. The Board observes that the 
Appellants' Notice of Appeal involves 28 wide
ranging counts. 

b. The Board doubts that the Appell
ants have standin~ to raise all the issues 
implicit in the aforerrentioned 28 counts. 

c. The Board cannot decide what 
matters lie within the scope of discovery pre
scribed by Pa.R.C.P. Rule 4003.1 until the 
issues which Appellants have standing to raise 
are delineated. 

8. Within 20 days from the date of this 
Order, the Appellants shall file a supplement 
to their Notice of Appeal, containing: 

a. A list of the injuries Appellants 
allege in support of their standing to prosecute 
this appeal under the standard of William Penn 
Parking Garage, Inc. v. City of Pittsburgh, 
346 A.2d 269 (Pa. 1975). 

b. A list of the counts and issues 
(explicit or implicit) raised in Appellants' 
Notice of Appeal which--Appellants believe-
they have standing to raise; these asserted 
beliefs must be accompanied by brief explan
ations referring to the injuries listed in 
paragraph Sa. 

The supplerrent to their Notice of Appeal filed by the Porters lll 

response to this Order alleged as follows. 

The interests Appellants have in prosecuting 
this appeal are multiple. Appellants own rrore 
than 180 acres of real property, a hone, wells 
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and springs in the permit area. Appellants 
use the permit area and adjacent areas for 
hiking, nature observation and similar out
door recreational pursuits. Their interests, 
use and concern aJ:xmt the land obviously do 
not end at their property lines. They drive 
to and from their land across the permit and 
adjacent areas. The value of their real 
property IfiEl.Y be diminished by surface and 
ground water diminution or p:>llution roth on 
their land and in the surrounding penni t and 
adjacent areas. Their ability to enjoy the 
recreational opportunities provided roth on 
and off their property can be affected by 
subsidence, ground and surface water diminution 
and/or pollution. MJreover, Appellants IfiEl.Y be 
subject to emotional distress and/or personal 
injuries because of subsidence damage and water 
loss or pollution both on and off their land. 

The Porters went on to claim that therefore they had standing to pursue each and 

every one of the 28 counts listed in their Notice of Appeal. They bolstered this 

claim with quotations from N.R.D.C. v. O.S.M., IBSMA 81-83 (February 24, 1982), 

an opinion issued by the United States Department of Interior Office of Hearings 

and Appeals ("OHA") concerning the standing of citizens to pursue administrative 

appeals under the Federal Surface Mining Control and Reclamation Act, 30 U.S.C. 

§§1251 et seq. ("FSMCRA"). This OHA opinion sets forth very liberal standards 

for citizen appeals. The Porters argue that in accepting priifiEl.ry jurisdiction to 

enforce the FSM:RA, the Comrronwealth irrplicitly accepted the liberal federal 

standards for standing to appeal DER actions taken under CoiTIIIDnwealth statutes 

regulating rrdning activities, such as the statutes under which the presently 

appealed-from permit was issued. 

Neither DER nor Consol has responded directly to the aforementioned 

standing claims IriEl.de by the Porters. By now, however, all the parties have filed 

their pre-hearing merroranda, describing the evidence they intend to present at 

the hearing on the merits of this matter, which has been scheduled for the week 
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of March 23-27, 1986. 'Ihe parties continue to wrangle alxmt discove:ry matters. 

Therefore, although the parties have not specifically asked the Board to do so, 

we rule now on the issue of the Porters 1 standing to appeal, in the belief that 

our ruling will help the parties to anticipate the Board 1 s future rulings in this 

appeal on discove:ry and evidentia:ry questions. 

Initially we remark that the record before the :Board in this appeal 

does not yet include Cbnsol 1 S permit application or the appealed-from permits. 

'lherefore, we do not really know whether those pennits were granted under Cb:mrron

weal th statutes which have any relation to the Cb:mrronweal th 1 s prirracy jurisdiction 

to .enforce the FSM:RA. However, the Porters counts involve many allegations of 

DER failures to comply with requirements set forth in the Pennsylvania Bituminous 

Mine Subsidence and Land Conservation Act, 52 P.S. §§1406.1 et seq. ("BMSLCA"), 

and in 25 Pa.Cbde Chapters 86 and 89. Neither DER nor Consol have argued that the 

subject rnatters of the BMSCIA, or of 25 Pa.Cbde Chapters 86 and 89, are outside the 

soope of this appeal. The titles of the appealed-from permits, narrely Subsidence 

Control Permit and Coal Mining Activity Permit, certainly suggest that the BMSLCA 

and 25 Pa.Code Chapters 86 and 89 are gerrncme. Thus, for the purposes of this 

Opinion, we will assume that the appealed-from permits have been granted under the 

authority of the BMSLCA and of 25 Pa.Code Chapters 86 and 89. Those Chapters, in 

turn, have been issued under the authority, inter alia, of the BMSLCA, the Pennsyl

vania Surface Mining Conservation and Reclamation Act, 52 P.S. §§1396.1 et seq. 

("SMA") and the Pennsylvania Coal Refuse Disposal Control Act, 52 P.S. §§30.51 et 

seq. ("CRLCA") . 

The purposes of the BMSLCA do include the maintenance of prirrary juris

diction over surface coal mining in Pennsylvania. 52 P.S. §1406.2 The sane puq:ose 

is stated to be an objective of the SMA ( §§15-17 of the Act of October 10, 1980, 
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P.L. 835, No. 155) and of the CROCA (52 P.S. §30.51, October 10, 1980 Amendments, 

P.L. 807, No. 154, Section 8). But we are unable to follow the Porters' argurrent 

that this stated purpose of the Legislature in enacting the BMSLCA, SMA and CRtX::A 

implies that the standards for Porters' standing to appeal the instant mining 

permits before this Board must be governed by the federal standards for standing 

to appeal the actions of £ederal administrative agencies regulating mining activi

ties.1 Certainly neither the BMSLCA, SMA or CROCA, nor any of the regulations in 

25 Pa.Code Chapters 86 and 89 instruct the Board to adopt federal standards for 

standing. The Porters have not cited a single federal or Pennsylvania case which 

advocates this thesis. 

Therefore we will decide the Porters' standing to appeal solely on the 

basis of William Penn, supra (cited by us in our Order of ~ch 25, 1985, quoted 

above) and applicable interpretations thereof. On this basis, we have no hesitation 

in ruling that the Porters have standing. Certainly a "substantial, imrediate and 

direct" injury to the Porters is made out by their allegations, quoted supra, that 

they own real property in the penni t area, including a horne with wells and springs, 

together with the £urther allegations: (i) that the permit applications do not 

provide for adequate sur£ ace and groundwater IIDni to ring (Notice of Appeal, Count 5) , 

and (ii) that they anticipate pollution of ground and surface water on this 

property (Supplement to Notice of Appeal). Similarly, under the recent ruling in 

John F. Culp, III v. Consol Pennsylvania Coal Go., 492 A.2d 1184 (Pa.Omwlth. 1985), 

the Porters' allegation--that Consol' s mining operations under the penni ts will 

cause subsidence of the Porters' coal seams overlying Consol' s seam (Notice of 

Appeal, Count 27)--of itself suffices for standing to appeal. Other Porters' 

1For the purposes of our present discussion we need not and do not concern 
ourselves with the question whether the OHA opinion cited by the Porters' supra I 
correctly states the federal standards. 
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allegations, which we will not detail here, also combine to imply Porters' 

injuries sufficient for standing 1.ll1der William Penn. Of course, ultimately 

the Porters can sustain their appeal only by proving facts supporting the afore

TIEiltioned allegations, along with whatever other facts are needed to show DER's 

grant of the appealed-from permits was an abuse of DER' s discretion. Warren 

Sand and Gravel Company, Inc. v. DER; 20 Pa.Orwlth. 186, 341 A.2d 556 (1975). 

Fbr the purpose of the instant Opinion, however, we are only concerned with the 

question o:"f the Porters' standing to pursue their appeal through their desired 

hearing on the rneri ts. On the present record, they appear to have such standing. 

Having passed this hurdle, however, a deeper, less obviously answered 

question confronts the parties and the Board: Granted the Porters have alleged 

some injuries sufficient to confer standing on the Porters, do they now have the 

right to pursue--via disoove:ry and the presentation of evidence--ma.tters which 

are totally unrelated to the injuries the Porters allege, though possibly related 

to injuries of other persons who have not chosen to appeal? In the past, the 

Boar~ has taken the view that an appellant who has standing to appeal a penni t 

grant because of alleged injuries satisfying the William Penn standard does not 

thereby gain the right to present evidence on matters which--though possibly 

related to actual deficiencies in the permit process--are totally unrelated to 

the injuries that have conferred standing on the appellant. In other words, the 

Board has taken the view that an appellant who has standing to raise an issue X 

cannot raise an issue Y irrelevant to X unless he would have standing to raise 

issue Y even if he did not have standing to raise issue X. 

For example, in Cormronwealth of Pennsylvania Game Commission v. DER, 

1984 EHB 558, which involved a Game Corrrrnission appeal of a DER pennit to a third 

party for construction of a residual waste landfill, the Board agreed the Game 
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Commission had standing to appeal the pennit grant on grounds of tlrreats to 

the wildlife in the wetlands adjacent to the prorosed landfill site, but the 

Board refused to allow the Game Oommission to introduce evidence on alleged 

DER violations of the Dam Safety and Encroachrrents Act, 32 P.S. §693.1 et seq. 

(
11 DSEA11

) • 'Ihe Board's logic was that DER violations of the DSEA, even if proved, 

had no bearing on the threatened injuries to wildlife which had gained the Game 

Corrmission its standing. 'lhe Board's precise language in Game Commission, supra, 

was: 

On the other hand we agree with Ganzer 
that the Corrmission cannot be allowed to 11 act 
as a private or Commonwealth attorney general, 
looking over DER' s shoulders 11 as DER administers 
the Solid Waste Management Act ("SWMA11

), 35 P.S. 
§§6018.101 et seq., or the Dam Safety and En
croachrrEntsAct (11 DSEA11

), 32 P.S. §§693.1 et seq. 
Every allowable Commission claim of procedura-l--
or substantive error by DER in granting Ganzer 
its permit must be related to the Commission's 
alleged injuries under the \tJilliam Penn standard. 
Furthernore, if the Commission intends to argue 
that the existing regulatory scherre relied on 
by DER is insufficient to protect the wildlife 
and wildlife habitats for which the Commission 
is responsible, the Commission will have to over
come the presumption that the existing regulatory 
scherre meets the objectives of the Legislature. 
Coolspring TOwnship v. DER, Docket No. 81-134-G 
(Adjudication, August 8, 1983), at section IIA. 

At present the Board concurs with DER' s view 
that the existing regulatory scheme consists of 
regulations promulgated under the SWMA, and does 
not include regulations promulgated under the DSEA 
(unless such DSEA regulations are specifically 
called for by SWMA regulations) . At the hearing 
on the merits of this matter, we will permit the 
Commission to argue to the contrary. However, 
unless we are convinced that regulations promul
gated under the DSEA are gerrrane to this appeal 
under the criteria enunciated in the preceding 
paragraph, evidence that such regulations have 
been ignored will not be admissible in the instant 
proceedings. 
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The Porters contend that they are entitled to act as a "private 

attorney general"; in fact this is one of the explicit contentions of law in 

their pre-hearing merrorandun. HoW3ver, the Porters have not offered the Board 

any Pennsylvania authority for their contention; for reasons already explained, 

W3 do not feel that federal precedent re this "private attorney general" issue 

is binding on us, absent any argurrent that allowing the Porters to act as a 

private attorney general in this appeal is a matter of federal constitutional 

right. Our readings of William Penn, supra, and its progeny do not discern any 

intention by the Pennsylvania courts that this Board 1 s grant of standing to the 

Porters shall pennit them to act as a private attorney general, inquiring into 

every facet of DER1 s processing of the appealed-from pennits, whether or not 

those facets relate in any way to the allegations of injury which gained the 

Porters standing. Nor do we discern any such intention by the Legislature in 

the language, e.g., of the BMSLCA, the SMA or the CRIX:A. In each of these 

statutes the right of appeal to this Board is clearly limited to persons who 

are aggrieved or affected by DER actions. 52 P.S. §1406.16; 52 P.S. §l396.4(c); 

52 P.S. §30.53c; 2 Pa.C.S.A. §101. Nowhere in these statutes, not even in the 

sections of these statutes authorizing citizen suits, do we find an explicit 

legislative intent that a citizen may act as a private attorney general, ern

powered to compel this Board 1 s review of DER actions which do not affect that 

citizen 1 s "personal or property rights, privileges, immunities or obligations" 

(language of 2 Pa.C.S.A. §101). 52 P.S. §1406.13; 52 P.S. §1396.21; 52 P.S. 

§30.63. Nowhere in these statutes do we see any explicit indication that the 

legislature was willing to have a citizen act as a private attorney general in 

an appeal to this Board on the sole basis of his ability to allege an injury 

:rreri ting standing to appeal under the William Penn standard. 
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On the other hand, admittedly neither the Pennsylvania courts nor 

the Legislature haTve explicitily registered their unwillingness to allow the 

Porters to act as a private attorney general in this apr;eal. MJreover, the 

texts of the aforerrentioned citizen suit provisions of the BMSLCA, SMA and 

CROCA [52 P.S. §§1406.13, 1396.21, 30.63] very closely parallel the language 

in the citizen suit section of the FSM:RA, 30 U.S.C. §1270. For example, 

52 P.S. §30.63(a) reads: 

Except as provided in subsection (c) 
of this section, any person having an interest 
which is or may be adversely affected may 
commence a civil action on his own behalf to 
compel oornpliance with this act or any rule, 
regulation, order or perrni t issued pursuant 
to this act against the deparbrent where there 
is alleged a failure of the department to per
fqm any act which is not discretionary with 
the department or against any person who is 
alleged to· be in violation of any provision 
of this act or any rule, regulation, order or 
pemi t issued pursuant to this act. Any other 
provision of law to the contrary notwithstanding, 
the courts of cornrron pleas shall have jurisdiction 
of such actions, and venue in such actions shall 
be as set forth in the Rules of Civil Procedure 
concerning actions in assumpsit. (emphasis added) 

'Ihe emphasized language just quoted parallels the language in 30 U.S.C. §1270 

permitting citizen suits against U. S. agencies, the Secretary of the Interior 

and appropriate State regulatory authorities (which in this appeal would be DER) 

for alleged failure to properiy enforce the FSMCRA. Thus it is arguable, as the 

Porters would have us believe, that the Pennsylvania Legislature--when it adopted 

the language of 52 P.S. §30.63(a)-- also endorsed the Oongressional intent when 

the Congress authorized citizen suits in the FSM:RA; according to the Porters, 

on the authority, e.g., of the OHA N.R.D.C. v. O.S.M. opinion cited supra, Oongress 

did intend that citizens be able to act as private attorneys general. 
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Nevertheless, 52 P.S. §30.63(a) quoted al::ove, and the rorresponding 

citizen suit provisions of the BMSLCA and SMA, grant jurisdiction of such citizen 

suits to the Pennsylvania courts of corrnron pleas, not to this Board. Nowhere 

in these citizen suit sections, or in other sections of the BMSLCA, SMA and 

CRDCA, is this Board instructed to interpret its charge to hear appeals from 

DER actions [71 P.S. §510-21] so that any citizen who gains standing (under 

William Penn) to appeal a DER penni t grant before this Board then can go on to 

conduct a private attorney general inquiry into all aspects of DER's permit 

review process. 52 P.S. §§1406.16, 30.53c. 

'Ib sum up this discussion, we have reronsidered our view, stated in 

Game Oommission and quoted supra--that appellants like the Porters should not 

be allowed to act as a private attorney general in proceedings before this Board 

rrerel y because they have standing to appeal--and believe that in the absence of 

explicit instructions on this question from the Pennsylvania courts and Legis

lature our view represents the better public policy for the handling of appeals 

by ~s Board, despite the Porters' arguments to the contrary. Until the merits 

of the Porters' appeal can be reached, presurrabl y in an evidentiary hearing, we 

have no way of knowing whether the Porters' al'legations of injury really can be 

supported by evidence. We do not believe it is in the public interest to allow 

the Porters to tie up DEB., Consol and this Board in an all-intrusive examination 

of all aspects of DER' s processing of the appealed-from permits (very likely includ

ing burdensome discovecy. requests and disputes) only to have this Board ascertain 

at the close of the evidentiacy hearing--after possibly very costly .expenditures 

of time and money by the parties and the Board--that the Porters' originally 

complained-of injuries which earned them standing actually had little or no basis 

in fact. 
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The crucial point to be recognized is that--granting the Porters' 

alleged injuries fall into the enviro:nrcental class DER is charged to prevent, 

as at least some of those alleged injuries, e.g., pollution of surface and 

ground water on their property, do fall--then the Board alnost assuredly
2 

will 

agree that DER has abused its discretion in granting the pennits if (i) the 

Porters can demonstrate that injuries in the aforementioned class will or are 

likely to occur, or even if (ii) the Porters merely can show that DER failed 

to comply with any DER statutory or regulatory provision which is intended to 

ensure such injuries will not occur. Conversely, if the Porters cannot dem:m-

strate their alleged injuries, or cannot at the very least demonstrate that DER 

violated statutory and regulatory requirernents designed to protect the Porters 

;from their alleged injuries, we see no basis for any complaint by the Porters 

that they have been denied a fair hearing on their appeal merely because we have 

prevented them from raising issues that in no way relate to their injuries. In 

any event, our limitation on the issues the Porters may raise in their appeal 

before this Board does not preclude the Porters from filing a citizen suit as 

private attorneys general under the provisions of 30 U.S.C. §1270, or--if the 

citizen suit sections of the BMSLCA, SMA and CRDCA really are intended to allow 

the Porters to act as private attorneys general--in cormon pleas murt under one 

or all of 52 P.S. §§1406.13, 1396.21 and 30.63. In view of these recourses avail-

able to the Porters and the fact that the Legislature advisedly has not given the 

Board the jurisdiction to hear citizen suits, we do not believe that an appeal to 

this Board wherein the Porters have alleged injuries sufficient for standing 

2we hesitate to say "assuredly" without qualification for the same reason that 
President Reagan says "A President should never say never." We have very little 
doubt that the "alrrost" qualification is unnecessary under the facts of this appeal, 
but hardly can be utterly certain about this assertion until we have heard those 
facts. · 
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automatically entitles the Porters to prosecute before this Board what in effect 

is a private attorney general investigation of DER practices unrelated to any 

alleged Porters' injuries. 

'Iherefore we hold that our future rulings on discovery and evidentiary 

questions arising in this appeal will be guided by the principle that the Porters 

may not raise factual or legal issues which are not at least arguably relevant 

to allegations of injury which have earned, or could have earned, the Porters 

standing to appeal. For the parties' instruction, we will illustrate our antici-

pated application of this principle for Counts 3, 4 and 18 of the Porters' Notice 

of Appeal, which read: 

Count 3 

~e permit applications did not contain the 
names and addresses of the owners of record of 
all subsurface areas contiguous to any part of 
the proposed permit area as required by 25 Pa. 
Code §86.62(a) (2). 

Count 4 

The permit applications fail to provide 
current, clearly presented, concise description 
supported by appropriate references of the areal 
and structural geology in the permit and adjacent 
area in violation of 25 Pa.Code §89.33 and §86.15(c). 

Count 18 

'Ihe applicant has failed to send adequate 
notices as required by 25 Pa.Code §89.144 in that 
such notices did not contain adequate dates of 
mining activities that could cause subsidence and 
affect specific structures; adequate identification 
of specific areas in which mining will take place; 
or a description of the measures to be taken to 
prevent or control adverse surface effects. 

Although we agree that DER is bound to obey its own regulations, nevertheless 

in this appeal we will not allow the Porters to attempt a showing there was not 

full compliance with the requirements of 25 Pa.Code §86.62 (a) (2) [Count 3 supra], 
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provided the permit applications did list the Porters [assuming they were required 

to be listed under §86.62 (a) (2)]; if those other surface owners who should have 

been listed did not feel this deficiency warranted an appeal to this Board, we 

fail to see why it is in the public interest to let the Porters present testimony 

(in their appeal to this Board) on this alleged deficiency of the permit appli

cation. As for Count 4, the Porters certainly are entitled to present testimony 

tending to show that the description of the areal and structural geology in the 

permit application did not meet the requirements of applicable regulations, pro

vided there is some reason to think that the description deficiencies might have 

prevented DER from properly evaluating the injuries that Consol' s proposed mining 

activities might cause to the Porters' property or their enjoyment thereof; however, 

we shall not allow testirrony, e.g. , aJ:::x::mt inaccurate descriptions of the geology 

in areas of the penni t rerrote from the Porters' property, which could not possibly 

be relevant to any injury to the Porters. Provided the Porters received the notice 

required by 25 Pa.Code §89.144, we shall not allow the Porters to present evidence 

bearing on their Count 18, unless they can show that failure to appropriately notify 

each owner of property overlying Consol's mining activities (the notice requirement 

of §89 .144) might have affected DER' s ability to properly evaluate the effects of 

Cbnsol's mining activities on the Porters. 

Finally, we state that although we stand by this Opinion as written, and 

intend to rule on future discovery and evidentiary questions as we have described 

and illustrated, we recognize that the point of view we have taken is not free from 

doubt and will greatly affect the conduct of the hearing on the merits of this 

appeal. Therefore, should the Porters so petition us, we probably would be willing 

to certify to Comronwealth Court--under 42 Pa.c.s. §702 (b) and Rule 1311 of the 

Pennsylvania Rules of Appellate Procedure--the issue of the Porters' right to act 

as a private attorney general in the instant appeal. 
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ORDER 

WHEREFORE, this 13th day of September, 1985, for reasons explained 

in the accompanying Opinion, the Porters will not be permitted to act as a 

private attorney general in the instant appeal; our future rulings on discovery 

and evidentiary questions will be guided by the principle that the Porters may 

not raise factual or legal issues which are not at least arguably relevant to 

allegations of injury which have earned, or could have earned, the Porters 

standing to app3al. 

ENVIID:NMENTAL HEARING BOARD 

Member 

DA'IED: September 13, 1985 

cc: Bureau of Litigation 
For the Comronwealth, DER: 

Marc A. Ibda, Esquire, Harrisburg 
For App3llant: 

Patrick c. McGinley, Esquire, M:>rgantown, WV 
Robert J. Shostak 1 Esquire 1 Corona del Mar, CA 

For Permittee: 
Daniel E. Rogers, Esquire, Pittsburgh 
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COMMO.VWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
221 NORTH SECOND STREET 

THIRD FLOOR 
HARRISBURG, PENNSYLVANIA 17101 

(717) 787-3483 

NOR'lli CAMBRIA FUEL COMPANY 

. v • 

Docket No. 85-297-G 
Issued: September 13, 1985 

. COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPINION AND ORDER 
. SUR PETITION FOR SUPERSEDEAS 

. ·sYNOPSIS 

Appellant's petition £or supersedeas is denied. '!here is no dispute 

that J:X)llutional discharges, as de£ined in the Clean Streams raw, 35 P.S. §691.1, 

are occurring. '!he Board £inds that these discharges cannot be characterized 

as de minimis.·. Consequently, 25 Pa'.code §21. 78(b) requires that the petition 

be denied. 

OPINION 

North Carrbria Fuel ("NCF") has appealed a DER Order dated June 28, 1985, 

ordering NCF, no later than July 15, 1985, to begin treating a number o£ discharges 

allegedly emanating £rom locations identified as Sample Points E, G and H in NCF' s 

~e Drainage Permit No. 32810135 for operation of its Dietrich surface coal mine 

in West Wheat£ield 'Ibwnship, Indiana County. The appealed-from DER order also 

requires NCF, on or before August 1, 1985, to submit a written plan providing £or 
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pennanent treatnEnt or abatement of the aforesaid discharges. Along with its 

appeal, NCF has petitioned for supersedeas of the appealed-f:rom order. 

An evidentiary hearing on the supersedeas petition was held August 28, 

1985. At the 0:r;:a1ing of that hearing NCF filed a merrorandurn of law in suppJrt 

of its petition, to which DER now has replied. 'Iherefore, although the tran-

script of the hearing has not yet been received, we will rule on the petition 

at this tine, because the Board is in no doubt about the facts on which our 

ruling is based. 

'Ihe Board's criteria for granting or denying a supersedeas are stated 

in 25 Pa.Code §21. 78, which reads: 

(a) 'Ihe circumstances under which a 
supersedeas shall be granted, as well as the 
criteria for the grant or denial of a super
sedeas, are matters of substantive cornrron law. 
As a general natter, the Board will interpret 
said substantive comron law as requiring 
consideration of the following factors: 

( 1) irreparable hann to the petitioner 
(2) the likelihood of the petitioner's 

prevailing on the rreri ts; and 
(3) the likelihood of injury to the public. 

(b) A supersedeas shall not issue in cases 
where nuisance or significant (rrore than de minimis) 
pollution or hazard to health or safety either 
exists or is threatened during the period when 
the supersedeas would be in effect. 

NCF makes a variety of argurrents, all of which DER disputes, concerning the factors 

(1)- (3) the Board is suppJsed to take into consideration under §21. 78 (a). We shall 

ignore those arguments here, however, because we believe we have no choice but to 

deny the supersedeas under the strict precept of §21. 78 (b). 

NCF does not contest the existence of the discharges which are the 

subject of DER's order, nor does NCF seriously contest DER's claim that the pH 

levels and concentrations of some heavy metals in the discharges fall under the 
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definition of "p::>llution" in the Clean Streams Law, 35 P.S. §691.1 ("CSL"). 

We agree that these discharges oonstitute 11p::>llution" under the CSL. Therefore, 

under §21. 78 (b), a supersedeas must be withheld unless this p::>llution can be 

termed "de minimis". 

The decision as to when a discharge is "de minimis" probably has to 

be made on a case-to-case basis; certainly the Board has not established any 

clear criteria for characterizing a p::>lluting discharge as de minimis. Recently, 

in a hearing on a supersedeas petition involving facts much like those in the 

instant petition, the Board refused to regard an untreated discharge of between 

10 and 15 gal/min as de minimis. Hepburnia Coal Company v. DER, Ibcket Nos. 

85-309-G and 85-343-G (Opinion and Order, September 6, 1985). In the instant 

:petition, although there was testirrony by NCF 1 s witness Mr. Henigin that the 

total combined flow from all three discharges E, G and H recently has been only 

about three gal/min, there also was general agreerrent that the flow increases in 

w=t weather. DER points out that NCF 1 s Exhibit C lists a combined flow of 

19 gal/min from discharges E and G on February 26, 1985. Although this 19 gal/min 

figure probably was estimated rather than measured, it strongly suggests that the 

total flow on February 26, 1985 must have been unmistakably higher than the three 

gal/min figure measured by Mr. Henigin in August 1985. DER 1 s Exhibit 2 also lists 

(apparently estimated, not measured) discharge flows at sample points E, G and H 

which--though highly variable--often greatly exceed three gal/min. More telling 

on this de minimis issue is the testirrony of Mr. Henigin that treating the discharge 

presently was oosting NCF $300 per week just for soda ash; if rranpower costs are 

included, the treatment oosts rise to $1,000 per week. As we observed at the 

hearing, and as we affinn here, we find it difficult to tenn a discharge de minimis 

when its treatment costs--for soda ash alone--are $300 per week. 
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The Board invariably has held that the party requesting a supersedeas bears 

the burden of proof. William Fiore v. DER, 1983 EHB 528; Anrond Wazelle v. DER, 

1984 EHB 865. In the instant petition, where NCF in effect concedes that a 

polluting discharge exists, to avoid application of 25 Pa.Code §21.78(b) it is 

NCF' s burden to smw that the discharge is de minimis. On the basis of the 

evidence presented at the supersedeas hearing and reviewed in the preceding 

paragraph, we have little hesitancy in concluding that NCF did not meet this 

burden. 

Therefore, the supersedeas must be denied. Of course, this ruling 

carries no i.:rrplications whatsoever concerning the merits of NCF' s appeal. The 

Board also takes no position whatsoever at this tirre as to the applicability, 

to the instant appeal, of due process issues raised in the Board's Opinion, 

cited supra, denying a petition in the seemingly analogous Hepburnia appeal. 

ORDER 

WHEREFORE, this 13th day of September, 1985, NCF's Petition for 

Supersedeas is denied. 

ffiTED: September 13, 1985 

cc: Bureau of Litigation 
For Appellant: 

ENVIRONMENTAL ·HEARING BOARD 

EIW'ARD GERJUOY 
Member 

John A. Bonya, Esquire, Indiana, PA 
For the Cbmrronweal th: 

Michael E. Arch, Esquire, Pittsburgh 
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. 
CO/IJMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 

221 NORTH SECOND STREET 
THIRD FLOOR 

HARRISBURG, PENNSYLVANIA 17101 
(717) 787-3483 

BETI'Y SIMPSON 

. v. 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 
and C & K ffiAL ffiMPANY, Penni ttee 
and BROWNING-FERRIS INDUSTRIES OF PA., INC., 

Intervenor 

OPINION AND ORDER 

SYNOPSIS 

· Docket No. 85-214-G 

Issued September 17, 1985 

The pennittee's fution to dismiss this appeal as unti.Irely is rejected; 

there is nothing on _the record here to indicate that the appeal was not tirrely 

filed. 25 Pa.Code §21.52(a). The pennittee's fution to dismiss for lack of. 

standing is likewise rejected. Appellant has standing to pursue this appeal. 

However, the Board does not i:rit~nd to allow Appellant to act as a private 

attorney general. She is limited to raising those issues which are at least 

arguably related to the allegations which have given rise to her standing. The 

Board provisionally rules that the only allegations raised by Appellant at this 

stage of this proceeding which suffice to grant her standing are those related 

to noxious odors resulting from the application of the sewage sludge under the 

tenns of the appealed pennit. Appellant is granted a final opportunity to set 

forth more specific allegations concerning the harm to her interests as a result 

of.the pennit issuance. Appellant's petition for supersedeas is reinstated. A 

hearing may be scheduled on the petition if warranted. 
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OPINION 

Betty Simpson ("Simpson") has appealed DER's grant of a pennit to the 

C & K Coal Company ("C & K"), for application of sewage sludge to an unreclai.rced 

strip mine site in Piney 'Ibwnship, Clarion County. The sewage sludge corres from 

the City of Philadelphia ("City"). Browning-Ferris Industries ("BFI"), which 

has rontracts with the City and with C & K to spread the sludge under the appealed

from pe:r:mit, has been granted pe:rmission to intervene. On June 10, 1985, the 

Board ordered Simpson to file a memorandum explaining why she deserves standing 

to appeal this pe:r:mit grant rmder the standard of William Penn Parking Garage v. 

City of Pittsbm:gh, 464 Pa. 168, 346 A. 2d 269 (1975). This memorandum has been 

.filed. In the meantime C & K has filed a notion to dismiss this appeal, on the 

grounds that Simpson lacks standing and that in any event the appeal was untirrely 

filed. Simpson has responded to C & K' s notion. We now rule on C & K' s nntion 

to dismiss and issues related thereto. 

Insofar as C & K' s claim the appeal was rmtimely filed is concerned, 

c & R offers no facts whatsoever to support this claim. Simpson's Notice of Appeal, 

filed May 28, 1985, alleges that Simpson received notice of the permit grant on 

May 1, 1985. Attached to the Notice of Appeal was a letter to Simpson's cormsel 

dated April 30, 1985, notifying Simpson that the appealed-from permit had been 

granted. In view of these facts, and in the absence of any rontravening facts, 

C & K' s request to dismiss this appeal on grormds of untirreliness can only be 

described as frivolous; this request is rejected. 

We next turn to the issue of Simpson's standing to appeal, which does 

raise substantial questions, as the Board recognized when the aforerrentioned 

Jrme 10, 1985 order was issued. After review of the pleadings, including C & K's 

nntion to dismiss and Simpson' s merrorandum in support of standing, we have decided 

that Simpson does have standing, but that she cannot--at the hearing on the rrerits 

- 760 -



of this appeal--be allo~d to raise all the issues she sets forth in her l'btice 

of Appeal and Pre-Hearing Merrorandillll; therefore this appeal will not be dismissed 

at this stage. OUr reasons for so deciding follow. 

S.irrpson 1 s rnerrorandtml in support of standing specifically oomplains 

about "the foul stench and putrescent odors" emanating from the disposal site, 

where (S.irrpson alleges) disposal of the sludge already has begun. Paragraph 3 

of her N::>tice of Appeal points out that 25 Pa.Code §75. 32 (e) (1) (ii) states: 

The sludge shall not be applied in 
such quantities so as to allow run-off to 
occur or to cause spreading, vector or 
odor problems. 

Being forced to endure noxious odors is an injury which is sufficient to satisfy 

the "substantial" portion of the William Penn "substantial, irrmediate and direct" 

test. 'Whether in fact this threatened injury really is sufficiently "imrediate 

and direct" for "a resident 1/2 to 1. 7 miles" from the disposal site (language of 

S.irrpson 1 s :rrerrorandum in support of standing) might be questioned if Simpson had 

no actual experience with sludge disposal at the site. Where, however, Sinpson 

alleges that she has experienced very unpleasant odors since sludge disposal has 

begun, the fact that the sludge disposal can be imrediately and directly connected 

with Simpson 1 s odor problems cannot be gainsaid, granting the correctness of this 

allegation (as we must grant at this stage of these proceedings). M:>reover, 

§75.32 (e) (1) (ii) quoted supra shows that the odors S.irrpson conplains about repre-

sent an injury within the "zone of interests" DER is charged to prevent. Therefore, 

~ must oonclude that S.irrpson has standing to appeal. 

However, the mere fact that Simpson has standing does not entitle her 

to challenge all facets of DER 1 s practices in granting the appealed-from permit. 

S.irrpson 1 s standing to appeal the perrni t because of the injury she alleges to 

herself does not enable her to act as a "private attorney general" , seeking to 

protect other citizens and the general public from alleged injuries which in no 
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way threaten Simpson herself. In sum, in this appeal we will not allow Simpson 

to raise factual or legal issues which are not at least arguably relevant to 

allegations of injury which have earned, or could have earned, Simpson standing 

to appeal. '!his ruling is corrpelled by our analysis in Robert A. and Florence 

Porter v. DER, Ibcket No. 84-240-G (Opinion and Order, September 13, 1985), 

to which the readers of this Opinion are referred. '!here is no utility in 

rehashing the Porter opinion here. 

Simpson's rrerrorandum in support of standing states: 

Mrs. Simpson has genuine concerns 
over the quality of the water she drinks, 
the food she eats, and the air she breathes. 

Nevertheless, Simpson has not alleged-in that merrorandum, her Notice of Appeal, 

or her pre-hearing nerrorandum--any facts which conceivably could anount to an 

injucy satisfying the William Penn standard associated with "the water she drinks, 

the food she eats, and the air she breathes," excluding the odor issue which 

Simpson already has received standing to raise. Paragraph 5 of our June 10, 1985 

Order, which asked Simpson to file a nerrorandum explaining why she deserves standing, 

stated unequivocally: 

[T]his memorandum must refer explicitly 
to the various paragraphs in Simpson 1 s 
Notice of Appeal, and must connect those 
paragraphs with Simpson's alleged injuries. 

Simpson 1 s rrerrorandum in support of standing did not comply with this stated require-

rrent. However, Simpson 1 s pre-hearing m.errorandum, filed after her merrorandum in 

support of standing, asserts: 

In sum, Appellant 1 s expert witness shall 
testify to the pathogenic and mutagenic possi
bilities of the activities allowed by the permit 
in question. He will testify to the dangers of 
heavy metal, viral, and bacterial contamination 
as it effects the food chain and water supply of 
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Appellant. He will testify that the 
aforerrentioned effects to the land spread
ing of sewage sludge are especially 
hazardous when done in a strip mining 
reclamation program, and exceptionally so 
when done at the rates allowed by this 
permit. 

Hence, :because as always [see concerned Citizens Against Sludge, 1983 EHB 282, 

442, 512 and 580] we wish to give an appellant every opportunity to raise genuine 

injuries or threats of injury, we will give Simpson--despite her failure to oomply 

with the unequivocal requirements of paragraph 5 of our June 10, 1985 Order--one 

last chance to explain how the above-quoted anticipated testinony of Simpson's 

expert witness will relate to alleged injuries to Simpson satisfying the William 

Penn standard. Unless a satisfactory explanation to this effect is timely received 

Csee the Order accompanying this Opinion) we will not allow Simpson's expert to 

waste the Board's tirre by presenting, very likely over several days, the (irrelevant 

if not related to injuries satisfying the William Penn standard) testimony summarized 

in the above gu:>tation from Simpson's pre-hearing rrerrorandum. 

In the meantirre, it may be helpful to the parties for us to indicate 

rnw we expect to rule on the nl..liD2rous issues raised in Simpson's Notice of Appeal 

if, as we provisionally are ruling (subject to revision if Simpson provides the 

explanation called for in the preceding paragraph) being subjected to noxious odors 

is Simpson's only alleged injury meeting the William Penn standard. In Simpson's 

Notice of Appeal, paragraphs 1, 2 and 8 of Simpson's reasons for appealing are 

stated to be: 

1. Condition #3 of the permits allow the 
sewage sludge to be "spread" on the reclamation 
site. This is in direct rontravention of 
!Epartment requirements for land reclama.tion 
utilization [25 Pa.Code §75.32(e) (5)} limiting 
application to "spraying" and "injection" 
metrnds. 
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2. Conditions #l and #2 of t11e penni ts allow 
an application rate of sixty (60) dry tons 
to the acre. '!his is in direct contravention 
of ~partrrent requirements for land reclamation 
utilization [25 Pa.Code §75.32(e) (1) (i)] man
dating the sludge "shall not be applied in 
such quantities so as to cause ground or 
surface water pollution or adversely affect 
the food chain." 

8. Condition #30 of the pennits allows on site 
storage of the sludge. This is in direct 
contravention of Department requirements for 
land reclamation utilization [25 Pa.Code 
§75. 32 (e) (3)] mandating that the operator 
"shall provide temporary storage facilities 
in a manner that will not degrade the 
environrrent. " 

'Ihe portions of 25 Pa.Code §75.32(e) in Simpson's just-quoted reasons for appealing 

read as follows: 

(1) Applications shall be governed by the following: 
(i) The sludge shall not be applied in such 

quantities as to cause ground or surface water pollution 
or adversely affect the food chain. 

(3) No sludge shall be applied when the ground is 
saturated, snow covered, frozen, or during periods 
of rain. The operator shall provide temporary 
storage facilities in a manner that will not degrade 
the environment. 

(5) Sewage sludges shall be applied to the soil 
surface by spraying or injection to prevent pending 
or standing accumulations of liquids or sludge. 

Thus, although we recognize that DER is bound to obey its own regulations, never-

theless [following Porter, supra], if the aforementioned provisional ruling is not 

modified we will not permit Simpson to introduce testimony tending to show that 

the permit violates §75.32(e) (1) (i). On the other hand, it is arguable that the 

intent of §§75.32(e) (3) and (e) (5) is to prevent sludge accumulations causing the 

odors of which Simpson complains. Therefore testimony that the permit is in 
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violation of §§75.32(e) (3) and (e) (5) will be admissible even if Simpson's 

standing rests solely on her complaints about odors. 

Finally, vve wish to point out that a distinction Irn.lSt be draWn between 

DER' s grant of a :pennit which is inconsistent with its regulations (as Simpson 

is alleging) and DER' s failure to enforce its regulations or pennit conditions, 

as may be the cause of the alleged actually experienced odors of which Simpson 

complains. If the :pennit is consistent with DER's regulations, then the presence 

of odors caused by DER's failure to enforce those regulations and the permit 

conditions does not imply DER's grant of the :pennit was an abuse of discretion, 

unless there is a smwing that the regulations and :permit conditions in essence 

are unenforceable. On the other hand the instant pennit can be an abuse of 

discretion, despite consistency with DER regulations, if it can be srnwn that the 

regulations and permit conditions--even if enforced--would not prevent the odors 

DER is charged to prevent. See Coolspring 'lbwnship v. DER, 1983 EHB 151 at 173-177; 

TOwnship of Indiana and Concerned Citizens of Rural Ridge v. DER, 1984 EHB 1 at 

15-31. The imrediately foregoing does not imply, and is not intended to imply, 

that Simpson or this Board should countenance DER' s failure to enforce regulations 

and :pe:rmit conditions relevant to Simpson's alleged injury. However, DER' s alleged 

failure to enforce, even if derronstrable, is outside the scope of tl1e instant 

appeal unless the enforcement failure falls under the unenforceability exception 

stated supra. On the other hand, assuming arguendo Simpson's allegations are true, 

we do not intend to defer any hearing on this matter for so long a time that BFI 

will be able to corrplete or nearly complete its sludge deposition, all the while 

subjecting Simpson to the odors she alleges. 
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ORDER 

WHEREFORE, this 17th day of September, 1985, it is ordered that: 

1. The Permittee's notion to dismiss is rejected. 

2. Si.rrpson has standing to pursue this appeal. 

3. Simpson will not be allowed to raise factual or legal issues which 

are not at least arguably related to allegations of injury to Sirrpson which have 

eamed, or could have eamed, Sirrpson standing to appeal. 

4. Provisionally, the only allegation of injury falling under the 

category allowed by paragraph 3 supra is Si.rrpson' s allegation that operation of 

the pe:rmit will subject her to noxious odors. 

5. Within sixty (60) days of the date of this Order, Si.rrpson is to file 

an amended pre-hearing rnerrorandurn, whose clearly stated factual allegations and 

contentions of law can imply injuries to Si.rrpson, through her food and water supplies, 

sufficient to satisfy the test for standing enunciated in William Penn Parking Garage 

v. City of Pittsburgh, 464 Pa. 168, 346 A.2d 269 (1975); this is Simpson's last 

chance to show injuries deserving standing beyond the odors she complains of. 

6. The Board will make final, or rrodify as required, the provisional 

ruling in paragraph 4 supra after receiving the amended pre-hearing merrorandurn 

called fOr in paragraph 5. 

7. Simpson' s petition for supersedeas, which was denied without a 

hearing in our Order of June 10, 1985 in this matter, is deerred renewed, as was 

allowed by paragraph 4 of that Order; Si.rrpson 's allegations of noxious odors, if 

proved, v.Duld suffice to constitute irreparable harm under 25 Pa.Code §21. 78 (a) (1). 

8. As soon as J:X)Ssible after receipt of this Order, Simpson' s counsel 

is to arrange a conference call with all parties and the Board, to discuss whether 

a hearing on Simpson's supersedeas petition now should be granted. 
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9. Because the Opinion and Order in Robert A. and Florence Porter 

v. DER, rocket No. 84-240-G (Septerrber 13, 1985), referred to in the Opinion 

accompanying this Order, has been issued so recently, a copy of Porter is enclosed 

with the instant Opinion and Order. 

ENVIIDNMENTAL HEARING BOA'RD 

DA'IED: September 17, l985 

cc: Bureau of Litigation 
For Appellant: 

EIWARD GERJUOY 
Member 

c:.h 
/./ . 

1 ·-r~/1. 
1/ v / I 

IE.vid R. Crowley, Esquire, New Bethlehem, PA 
For the Cormonwealth, DER: 

(w/enclosure) 

Joseph K. Reinhart, Esquire, Pittsburgh 
Howard J. Wein, Esquire, Pittsburgh 

For the Permittee: 
Henry Ray Pope, III, Esquire, Clarion, PA 

For the Intervenor: 
IDis Reznick, Esquire, Dechert Price 

& Rhoades, Philadelphia 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
221 NORTII SECOND STREET 

THIRD FLOOR 
HARRISBURG, PENNSYLVANIA 17101 

(717) 787-3483 

<DNSOLIDATION COAL <X>MPANY 
Docket No. 85-220-G 

Issued September 18, 1985 

v. 

COMMONWEALTH OF PENNSYLVANIA 

DEPART~-tENT OF ENVIRONMENTAL RESOURCES 

·oPINION AND ORDER 

SYNOPSIS: 

DER 1 s petition to quash this appeal is denied. The action appealed 

herein, a DER letter notifying Appellant that DER had decided that a third 

pa.r-Ey 1 s penni ts had not lapsed by operation of law, is an appealable action 
. 

under 71 P.S. §510-21 (c). The DER letter was written in response to a 

request by Appellant that DER notify the third party that the penni ts had 

lapsed. If Appellant had simply been requesting that DER exercise its prose-

cutorial discretion to revoke a permit for a violation of law, the DER letter 

'WOuld not be an appealable action. The Board should not review DER 1 s decisions 

of whether to exercise its prosecutorial authority. However, in the present 

appeal, DER1 s decision simply represents its construction of the operation of 

a recent statutory enactment. Moreover, DER 1 s decision could have a very 

significant effect upon Appellant's property rights, inasmuch as the permits in 
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question are for gas wells which are projected to penetrate a coal seam which 

Appellant plans to mine. Consequently, if the pennittee were to drill the 

-wells as authorized by the pennits, there would be a significant effect upon 

Appellant's ability to mine the coal. Public policy does not weigh against 

detennining that DER's letter is an appealable action; it would be poor 

public policy to deny a party the opportunity to appeal a detennination by DER 

not to order cessation of operations by a pennittee whose pennits may have 

expired by operation of law, whose operation under those pennits may directly 

adversely affect the party's rights. 

OPINION 

This appeal has evolved from the still unadjudicated appeal before 

this Board of Consolidation Coal Company ("Consol")_ v. DER and George Enterprises 

("George"), docketed at No. 84-243-G. The appeal at 84-243-G involved four 

penni ts granted by DER to George, allowing George to drill gas wells through 

coal seams being mined, or about to be mined, by Consol. Consol appealed these 

pennits and a full hearing on the :rrerits was held, concluding on March 7, 1985. 

With. the agreement of the parties, the briefing schedule on this legally very 

complex appeal was extended l.Jeyond the Board's nonnal practice; the parties' 

post-hearing briefs were not all filed until July 12, 1985. The adjudication 

of the appeal at 84-243 now is in preparatibn. 

In the meantime, after the hearing on the appeal at 84-243-G was. 

concluded, but before all post-hearing briefs were fi~ed, the law governing 

DER' s issuance of penni ts for the drilling of gas wells through coal seams has 

been modified by passage of the Oil and Gas Act of ~cember 15, 1984, 

- 769 -



P.L. 1140, Act 223 (the "Act"). Under its te:r:ms, the Act becarre effective on 

.April 18, 1985. 

On April 30, 1985, Consol wrote DER, stating that as Consol under-

stood the Act three of the pennits which are the subject of the appeal at 

84-243-G (.for the wells identified therein as wells nos. 1, 2 and 4) had ex-

pired and would require repennitting under the Act. Consol requested DER "to 

formally notify George" of those pennit expirations, and "to take whatever 

action is necessary to prevent the unauthorized drilling of any gas wells and 

the resultant hann to Consol." In response, on May 2, 1985, DER wrote to 

Consol as follows: 

We have considered your request. Based on 
the information available to us and our interpre-· 
tation of the Oil and Gas Act, Act of December 19, 
1984, P.L. 1140, Act 223, we believe these three 
pennits are sufficient pennits under the Oil and 
Gas Act. 

DER1 s letter included its reasons for reaching the conclusion just quoted, but 

those reasons are inconsequential to this Opinion, whether or not they 

logically oampel DER1 S conclusion. 

'Ibis Opinion concerns Consol 1 s timely appeal of DER1 S May 2, 1985 

letter. On August 6, 1985 DER petitioned to quash the appeal on the grounds 

that the appealed-from DER letter of May 2, 1985 was not an appealable action 

under the Administrative Agency Law and the Board 1 s rules and regulations. 

2 Pa. C.S. §101; 25 Pa. Code §21.2. Consol has responded to DER 1 s petition; 

George has not responded. The 20-day deadline for responding to DER1 s 

petition, set by the Board 1 s Pre-Hearing Order No. 2, ma.iled to the parties 

on June 5, 1985, has been reached. Therefore we nCM will rule on DER 1 s 

petition. 
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Haw to decide whether or not a particular DER action should be re

garded as apr;ealable frequently has been a vexing question for this Board and 

for the Pennsylvania courts. Because rulings on this apr;ealability issue 

tend to be fact-dependent, and because the explanations of these rulings often 

use broader language than absolutely necessary, DER and Consol each are able 

to support their respective positions on this issue by numerous citations, 

e.g., Standard Lime and Refractories Cb. v. DER, 2 Pa.Cmwlth 434, 279 A.2d 383 

(_1973); Sandy Creek Forest, Inc. v. DER, EHB Docket No. 84-111-M (June 4, 1985); 

Snyder Tp. Residents for Adequate Water Supplies v. DER, 1984 EHB 842; 

Man O'War Racing Association v. State Horse Racing Carmission, 433 Pa. 432, 

250 A.2d 172 (1969); Bethlehem Steel Corp. v. DER, 37 Pa.Cmwlth. 479, 390 A.2d 

1383 (1978). Therefore our resolution of the instant controversy requires a 

careful analysis of the applicable precedents. 

As we see it, the first issue to be resolved in this dispute is 

whether DER' s letter to Consol :merely expressed its legal opinion about the 

status of the pennits for wells 1, 2 and 4, or amounted to a refusal of 

Consol' s request that DER require repennitting of wells 1, 2 and 4 before 

drilling activity on those wells could be initiated or resumed. DER argues 

that its letter was- a mere expression of opinion. However, we find this 

argurrent to be disingenuous. Consol had bitterly opposed the drilling of 

those wells in the 84-243-G appeal, on the grotmds that those wells would 

severely deleteriously affect Consol 1 s mining or;erations. Consol 1 s April 30, 

1985 letter made a specific request of DER, namely that George be forbidden 

to do any additional drilling until new pennits had been obtained. DER 1 s 

responding letter did not explicitly refuse this request, but its language-

giving DER's opinion that the previously granted permits had remained valid 

despite passage of the Act--unmistakably implied that DER was not going to 
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interfere in any way with George's drilling plans for wells 1, 2 and 4. 

Therefore we conclude that DER' s May 2, 1985 letter was rrore than 

a rrere expression of opinion; rather, it was a final denial of Consol' s 

request. We nCM must inquire whether this denial was an appealable action. 

The rrost relevant Board precedents on this issue appeal to be George Erneric 

v. DER, 1976 EHB 249, affirned on reconsideration_.l976 EHB 324, and 

Delaware Unlimited v. DER, 1983 EHB 259. In Erneric DER refused Mr. :Erreric's 

request that DER revoke the permits for a solid waste disposal facility 

operated by Chambers Developnent Ccrnpany. Erneric appealed this refusal to 

the Board. The Board held that the refusal to revoke was not an adjudication 

under 2 Pa. C.S. §101, from which an appeal can lie, because the refusal to 

revoke the Chambers Ccxrpany' s permits did not affect Mr. :Erreric' s personal 

or property rights; the Board also held that DER' s action was not 11 final, 11 

because at any time DER could change its mind and decide to revoke the per

mits. In Delaware, supra, however, the Board allowed a citizens association 

to appeal DER's refusal to require a water authority to obtain a National 

Pollution Discharge Elimination System (11NPDES 11
} pennit before diverting 

water fran the Delaware River to the North Branch of Neshaminy Creek. The 

Board distinguished Etreric on two grounds. First, the Board felt that the 

diversion of Delaware water would m::>dify the status quo, whereas in Etreric 

the Board's refusal to revoke the permit maintained the status quo. 

Secondly, the Board thought that the Erneric argurrent about lack of finality 

was not germane, because once the Delaware's waters had been diverted, it 

would be too late for the Board to change its mind about the need for an 

NPDES penni t. 

- 772 -



The instant appeal is analogous to Emeric in that DER' s refusal of 

Consol' s request arrounted to a refusal to revoke George's previously issued 

penni ts. On the other hand, the drilling through Consol' s coal seams, once 

perfo:r:rred, will be undoable (if at all) only after much effort and expense. 

In the instant appeal, as in Delaware, supra, the appellant cannot afford to 

wait for DER to change its mind about its refusal to grant the appellant's 

request. We also remark that the Board's logic in Erreric--for ruling that 

DER' s refusal to revoke the Chambers' permits did not affect personal and 

property rights--was strongly criticized in a dissent by Board Member Denworth, 

1976 EHB 257, although at 1976 EHB 330 Denworth eventually did concur 

reluctantly with the Erreric decision, on the basis of her understanding of 

some Corrmonwealth Court holdings, notably DER v. New Enterprise Stone and 

Lime Co., 25 Pa.Onwlth. 389, 359 A.2d 845 (1976). These criticisms of 

Eneric' s logic were renewed by us recently in James E. Martin v. DER_, 19 84 

EHB 7 36. In Martin we pointed out that NeW Enterprise, supra, appears to 

have been greatly vitiated (though. it was not explicitly overruled) by 

Bethlehem Steel v. DER, 37 Pa.Onwlth 479, 390 A.2d 1383 (1978}; irt Bethlehem 

the Cornrronwealth. Court held that DER' s refusal to withdraw or modify a 

previously issued and unappealed (therefore final) variance order was an 

appealable action. Therefore, in Martin we ruled that a refusal to revoke 

or modify a previously granted permit can affect personal or property rights, 

and therefore can be appealable. Indeed, in Nartin, we held that DER's 

denial of Mr. Martin's request--that his mining permit be rrodified to provide 

for terracing rather than grading to approximate original contour--was an 

appealable action. 

On the other hand, although--consistent with Hartin-we now rule 

that DER's refusal to require George to repermit affected Consol's property 

rights, this ruling does not autcxnatically imply that this act of DER' s must 
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be considered a DER action, appealable mder 71 P.S. §510-2l(.c) and 

25 Pa. Code §21. 2 (a). 71 P.S. §510-21 (c) makes all DER actions appealable, 

but does not define "action." This definition is left to 25 Pa. Code §21.2 (a), 

which reads: 

(.a) The following words and te:r:ms, when used in this 
chapter, [25 Pa. Code §21.1 et seq.] , shall have the 
following meanings, unless the context clearly indicates 
othenvise: 

Action- Any order, decree, decision, detennination or 
ruling by the Department [of Environnental Resources] 
affecting personal or property rights, privileges, 
imnmities, duties, liabilities, or obligations of any 
person, including, but not limited to, denials, nodifi
cations 1 suspensions and revocations of penni ts, licenses 
and registrations; orders to cease the operation of an 
establishment or facility; orders to correct conditions 
endangering waters of the Corrmonwealth; orders to con
struct sewers or treatment facilities; orders to abate 
air pollution; and appeals fran and complaints for the 
assessment of civil penalties. 

The te:r:ms "decree", "decision", "detennination" and "ruling" are defined 

neither in the Administrative Agency Law, 2 :ta.C.S.A. §101, nor the General 

Rules of Administrative Practice and Procedure, 1 Pa. Code §31. 3, nor the 

Board 1 s own rules and regulations, 25 Pa. Code §21. 2. DER 1 s May 2, 1985 letter 

obviously is not an "order," nor do its contents fall under any of the other 

exarrples of "actions" given in 25 Pa. Code §21.2(a) quoted supra. In other 

w:::>rds, even though we have ruled that DER 1 s refusal to require George to 

repenni t affected Consol 1 s property rights, and although this refusal was a 

DER "decision" of sene sort, §21.2 (.a) does not provide us with unmistakable 

criteria to decide whether DER1 s May 2, 1985 letter--which we have deemed 

equivalent to a refusal of Consol 1 s request that George be required to repermit--

is an appealable action under the language of 25 Pa. Code §21. 2 (a) and 71 P. S. 

§510-2l(c). 

Under such circumstances, as Bethlehem, supra, stresses, and as we 

have discussed in Martin, whether or not to hold that a specific DER act 
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(e.g., a DER refusal to revoke or m:xlify a pennit) is an appealable action 

largely depends on public :policy considerations. That the ccmplained-of DER 

action affects "personal or property rights, privileges, immmities, lia

bilities or obligations of any person" [language of 25 Pa. Code §21.2 (a)] is 

a necessary but not a sufficient condition for appealability. Martin involved 

an attempt by a pennittee to secure modification of his ONn permit. In the 

instant appeal, Consol--like the appellant in Er:reric, supra--is asking DER to 

revoke another penni ttee' s permits. The policy considerations in favor of 

allowing a renni ttee to question the tenns of his own permit seem vecy 

different from those pertaining to the allowance of a third-party appeal 

from a refusal to revoke another person's permit. 

In fact, we are vecy chary of any blanket holding that a DER refusal 

of a third-party request to modify another person's penni t must be aprealable, 

even when DER' s refusal can affect the third party's personal and prorerty 

rights under the logic of Martin, supra. Whether or not a rennittee has 

violated envirorurental laws and regulations to an extent warranting permit 

revocation is a decision that the Legislature has delegated to the discretion 

of a specific Ccmronwealth agency, DER, which presumably has the specialized 

expertise required to reach such a decision intelligently. we do not believe 

that the Legislature and the Environmental Quality Board, in enacting 

2 Pa. c.s. §101 and 25 Pa. Code §21.2(a), intended that this Board have the 

power to review evecy DER detennination, after an investigation by DER, that 

a pennittee's environmental violations are not sufficiently egregious to 

warrant rennit revocation. We do not believe it would be good public :policy 

to allow the Board to review so intensively DER's discretionary exercises of 

its enforcement powers. 
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In short, we agree with the result reached in Erreric, supra, 

although we disagree with the logic of the Erneric opinion. Therefore, re-

turning naw to the instant appeal, we would not hold DER' s refusal of Con sol' s 

request to revoke George's permits appealable if Consol's request were based 

on allegations that George egregiously had violated environmental statutes 

and regulations. Consol's request is not of this nature, hawever; Consol 

is not challenging DER' s discretionary use of its enforcerrent pawers. Rather, 

Consol is claiming that George's permits have lapsed as a result of new 

legislative enactments. This is a purely legal issue, and Consol should be 

entitled to appeal DER' s refusal to agree that George's permits have lapsed, 

especially where George's exercise of its allegedly invalid permits so 

obviously and so adversely would affect Consol's property rights. We see no 

public policy reasons against our holding the instant DER action appealable. 

We do not think it would be good public policy to allow no appeals by affected 

third parties of DER refusals to order cessation of operations by permittees 

whose permits allegedly have expired by operation of law. 

ORDER 

WHEREFORE, this -----18th day of September , 1985, for ---"------
reasons stated in the accompanying Opinion, DER's August 6, 1985 petition to 

quash this appeal is rejected; DER's May 2, 1985 letter to Consol is appealable. 

ENVIRONMENTAL HEARING BOARD 

Member 

DATED: September 18, 1985 
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cc: Bureau of Litigation 

For the Cornrronweal th, DER: 
Zelda Curtiss, Esquire, DER Western Region 
Joseph K. Reinhart, Esquire, DER Western Region 
Justina Wasioek, Esquire, DER Central Region 

For the Appellant: 
Henry Ingram, Esquire 
R:>se, Schmidt, Chapman, Duff & Hasley 
Pittsburgh, PA 

For Penni ttee George Enterprises, Inc. : 
Patrick McGinley, Esquire 
M:>rgantown, WV 

William M. Baily, Esquire 
Thompson & Baily 
Waynesburg, PA 
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COJJMONWEALTH OF PENNSYLVANIA 

ENYIRON:0.1ENTAL HEARING BOARD 
221 NORTH SECOND STREET 

THIRD FLOOR 
HARRISBURG, PENNSYLVANIA 17101 

(717) 787 ·3483 

EMERALD MINES <nRIORATION 

. v. 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPINION AND ORDER 

Docket No. 85-006-G 

Issued: September. 20, 1985 

SUR PETITION FOR RE<nNSIDERATION 

. "SYIDPSIS 

DER's Petition for Reconsideration is denied; nb exceptional circum-

stanees have been shown which would justify the Board's reconsideration of its 

interlocutory order granting Appellant's petition for supersedeas. 

' 
The parties are given an opr:ortuni ty to address the issue o f whether 

disr:osition of this appeal is entirely govemed by this Board's adjudication 

in an earlier appeal, which presented very similar factual and legal issues. 

Although it is clear that the earlier decision precludes DER's reliance ur:on 

§306 of the Bituminous Coal Mine Act, 52 P.S. §701-306, for the issuance of the 

appealed order, it is possible that DER possesses independent legal authority 

for the order. In addition, it is possible that sorre or all of the factual 

issues presented here could be resolved by reference to the factual record 

developed in the earlier appeal. 
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OPINION 

On ~cember 11, 1984 DER' s Bituminous Mine Inspector Jesse Bolen 

issued an order to Errerald Mines Corp:>ration ( "Errerald") conce:rning Errerald' s 

No. 1 Mine, an underground bi turninous coal mine located in Greene County, 

Pennsylvania. This order was issued in the fonn of a letter, which is reproduced 

here in full: 

It is :rey understanding that when the elevator 
is operated on inspection node certain functions 
and circuits are not in use, these include the 
door operation circuit and the leveling circuit. 
Although these circuits may seem to be for the 
convenience of people riding the elevator, they 
also perform a certain safety function. This 
safety feature is especially true in the leveling 
circuit. Section 306 of the Bi turninous Mining 
Laws of Pennsylvania also does not permit the use 
of any electrical equipnent when any portion of 
such equipment is not operable because of damage 
or breakdown. 

Therefore 1 there will not be any person hoisted 
out o£ or into the mine while the elevator is on 
inspection node. 

I£ you have any questions or corrments, please 
feel free to contact rne. 

On ~cernber 17 1 1984 1 Errerald requested that a comnission be appointed, 

pursuant to Section 123 (52 P.S. §701-123) of the Pennsylvania Bituminous Coal 

Mines Act, 52 P.S. §701-101 et seq. ("the Act"), to examine and report on Mr. Bolen's 

order. The reference in Mr. Bolen's letter to "Section 306 of the Bituminous Mining 

Laws o£ Pennsylvania" was to Section 306 of the Act, 52 P.S. §701-306. Emerald also 

asked DER to stay Mr. Bolen's order pending receipt of the commission report. 

In the meantirre, while awaiting the corro:nission report, Errerald on Jan-

uary 10, 1985 timely appealed Mr. Bolen's order to this Board. On January 17, 1985 

DER' s tval ter J. Vicinell y, Comnissioner, Bureau of ~ep Mine Safety, denied Errerald' s 
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request for a stay, in a letter reading as follows. 

I am writing in response to your request 
for a supersedeas of Mr. Bolen's letter of 
December 11, 1984 setting forth that the oper
ation of the elevator at the Emerald Mine on 
insr:ection node would violate Section 306 of 
the Pennsylvania Bituminous Coal Mine Act (Act). 

Mr. Bolen's letter was in response to an 
incident at the Emerald Mine in which the ele
vator stopped approximately seventy-five feet 
from the bottom of the shaft for an approximate 
tw:mty minute period while transporting workers 
into the mine. In order to free the elevator, 
it was operated on the inspection node to bypass 
the automatic rrode. 'Ihe elevator was then used 
several times later that day to transport 'lf.Drkers 
to and from the mine. 

Section 306 of the Act provides in part, 

In the event of a breakdown or 
damage or injury to any portion 
of the electrical equipment in a 
mine . . . the equipment shall be 
disconnected from its source of 
power, the occurrence shall be 
promptly reported to a mine official, 
and the equipment shall not be used 
again until necessary repairs are 
made. 

'Ihus, where an elevator or any other piece of elec
trical equipment breaks down the equipnent shall be 
taken out of service until it has been repaired. 

It was permissible for the elevator to be 
operated on the inspection rrode to complete the 
trip ,into the mine; however, it was not pennissible 
for the elevator to be subsequently operated with
out taking it out of service and repairing the 
defect in the automatic rrode which caused it to 
stop in the shaft. 

Therefore, since Section 306 of the Act does 
not permit the use of electrical equipment in a 
defective condition in an underground mine, I deny 
your request for a supersedeas of Mr. Bolen's 
letter of December 11, 1984 based upon the factual 
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situation involved. It should be noted 
that neither the D=part:Irent nor myself 
is bound by any decision of, or practice 
permitted by., the federal Mine Safety and 
Health Administration. 

Thus, Mr. Bolen's letter of D=cernber 11, 
1984 will remain in effect pending the 
appointment of and review by, the Section 
123 commission that you requested. 

If you have any questions, please 
contact me. 

Mr. Vicinelly's January 17, 1985 letter also was tlinely appealed by 

Emerald, in an appeal initially docketed at No. 85-054-G. On February 20, 1985, 

mwever, with the agreement of the parties, the two appeals were consolidated 

under Ibcket No. 85-006-G. Then, on February 26, 1985, Emerald petitioned this 

Eoard for a supersedeas o£ Mr. Bolen' s order. DER responded to this petition 

on March 6, 1985. In its response DER reiterated Mr. Vicinelly's assertion that 

Mr. Bolen's order was required under Section 306 of the Act. DER offered no other 

justification of Mr. Bolen's order. On April 1, 1985, however, after Eme:r:ald 

had filed a Merrorandum in Support of its Petition for Supersedeas, DER elal:::orated 

on its claimed justification for Mr. Bolen's order, in a Merrorandum in Opposition 

to Petition for Supersedeas. In its April 1, 1985 M::morandum DER, while again 

reiterating that Section 306 provided sufficient justification for Mr. Bolen's 

order, also wrote: 

The subject of the Petition for Supersedeas 
is the n=partment's requirement that Emerald not 
transport workers in the elevator on the inspection 
mode after the automatic mode becomes defective, 
as set forth in Inspector Bolen's letter of 
D=cember 11, 1984 and Commissioner Vicinelly's 
letter of January 17, 1985. In these letters, 
the D=partrnent detennined that operation of the 
elevator on the inspection mode to transl_X)rt 
workers, after the automatic mode becomes defect
ive, is unsafe and prohibited by Section 306 of 

- 781-



the Act. As a result, in this appeal, the 
burden is on Emerald to establish that 
operation of the elevator on the inspection 
node to transport VK>rkers, after the auto
matic node becomes defective, is not an 
unsafe practice .. 

[P]ursuant to Sections 121 and 123 of 
the Act, Mine Inspector Bolen is vested 
with the authority, in the exercise of 
sound discretion, to determine whether the 
operation of the elevator at the Emerald 
Mine on the inspection node to transport 
VK>rkers, when the automatic rrode becomes 
defective, is a safe practice. 

[P] ursuant to the language of 
Sections 117, 121 and 123 of the Act, Mine 
Inspector Bolen had the authority to require 
Emerald to corrlct a practice which he deemed 
not to be safe. 

1 Inspector Bolen would also have the 
authority to require the correction of any 
condition or practice that constituted an 
unsafe practice pursuant to Section 1917-A 
of the Administrative Code, 71 P.S. §510-17. 
Butler County Mushroom Fam v. Conmmwealth 
of Pennsylvania, EHB Ibcket No. 78-132-B, 
dated December 10, 1981. 

The facts in the instant consolidated appeal closely resemble those 

in a 1984 appeal by the Pennsylvania Mines Corporation ("PMC"), which had been 

docketed at 84-152-G. As of April 1, 1985, the PMC appeal, though not yet ad-

judicated, was considerably closer to final resolution than was the instant 

appeal. It appeared to the Board that the PMC adjudication, once reached, was 

likely to dispose of the issues in the Emerald appeal. Therefore, on April 12, 

1985, with the agreement of the parties, the Board deferred its ruling on 

Emerald's petition for supersedeas, pending adjudication of the appeal at 

84-152-G. This adjudication now has been issued. Pennsylvania Mines Corporation 

v. DER, Ibcket No. 84-152-G (Adjudication, August 14, 1985). A key conclusion 
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of law in that adjudication was: 

7. An elevator used to transp::>rt workrren 
into and out of a mine is not "electrical equip
rrent" within the rreaning of 52 P.S. §701-306. 

Largely on the basis of this conclusion, Pennsylvania Mines, supra, sustained 

PMC's appeal of a DER order which on the authority of 52 P.S. §701-306--like the 

order appealed-from in the instant appeal--ordered that the elevator not be used 

in inspection node after a failure of the so-called "autormtic rrode" (the operating 

node normally used for hoisting rren into and out of the mine) . 

On August 14, 1985, therefore, the Board issued the following Order in 

the instant appeal: 

. l. Insofar as the appealed-from DER 
order flatly forbids Appellant from oper
ating the elevator in inspection mode after 
failure of the automatic mode without first 
repairing the autormtic mode, Appellant's 
petition [for supersedeas] is granted; 
this blanket prohibition against inspection 
mode operation is stayed. 

2. However, the Appellant may not operate 
the elevator in inspection node after an auto
matic mode failure until the inspection rrode 
has been carefully checked, as detailed in 
paragraph 2 of the Order in our Adjudication 
at 84-152-G. . . . 

3. Paragraph 2 supra is not intended to 
apply when there is a mine errergency or when 
the autormtic rrode failure occurs between 
landings and there is good reason to bring 
the elevator promptly to a nearby landing 
(e.g. , to let mine -workers trapped inside the 
elevator get out). 

4. Within twenty (20) days of the date of 
this Order, each party is to inform the Board 
whether it has any objection to the Board's 
ruling that adjudication of this appeal is 
wholly governed by the Board's Adjudication 
at 84-152-G; if there is no objection, the 
Board will so adjudicate this appeal. 
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5. Paragraphs 1-3 supra do not preclude 
DER from issuing an appealable order to Appellant 
which, presumably consistent with the holdings 
of the Adjudication at 84-152-G, specifies the 
circumstances and time durations (which may 
depend on the circumstances) for pennissible 
use of the elevator to transport mine workers 
past nearby landings in inspection node after 
an as yet unrepaired automatic node failure. 

The parties now have responded to paragraph 4 of the Order quoted 

irrmediately supra. Emerald agrees that adjudication of the instant appeal is 

governed by the Pennsylvania Mines, supra, adjudication. DER disagrees with 

this thesis, however. Indeed, DER has filed a Petition for Reconsideration of 

the above-quoted August 14, 1985 Order, which not only argues that Pennsylvania 

Mines, supra, is not controlling in the instant appeal, but also asks the Board 

to vacate its grant of Emerald's supersedeas petition. It is this Petition for 

Reconsideration on which we now rule. 

We note first of all, as we have noted rrore than once in the past, that 

the Board's rules allow for reconsideration of final adjudications only [25 Pa. 

Code §21.122]; rmless the circumstances are truly exceptional, we cannot be 

expected to reconsider every interlocutory order we issue, recognizing that alrrost 

every such order will not be to the liking of at least one of the parties to an 

appeal. MagnliD1 Minerals, Inc. v. DER, 1983 EHB 589; Old Herre Manor, Inc. and 

W. C. Leasure, 1983 EHB 463; Springettsbury 'Ibwnship Sewer Authority v. DER, 

Docket No. 84-287-M (Opinion and Order, July 29, 1985). No exceptional circum-

stances have been alleged by DER in its petition for reconsideration. Therefore, 

we see no reason to vacate our August 14 , 1985 grant of supersedeas in this matter . 

However, pursuant to paragraph 4 of our August 14, 19~5 Order, DER is 

entitled to challenge a ruling by us that adjudication of the instant appeal is 

wholly governed by the adjudication in Pennsylvania Mines, supra. We proceed to 

address this a::mtention. DER argues that Pennsylvania Mines, supra, while holding 
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that Section 306 of the Act would not justify the instant order appealed-from, 

does not preclude an order which, on general safety grounds, forbids operation 

of the elevator in inspection node after failure of the automatic rrode. We 

agree with this oontention. But we observe that DER 1 s claim that Mr. Bolen 1 s 

appealed.,..from order was supportable on general safety grounds first was raised 

in DER1 s April 1, 1985 Merrorandum in Support of its Petition for Supersedeas, 

quoted supra. M:Jreover, this Merrorandum does not accurately characterize the 

oontents of Inspector Bolen 1 s and Corrmissioner Vicinelly 1 s letters. We do not 

agree with DER that in those letters, DER "determined that operation of the 

elevator on the inspection node to transport workers, after the automatic rrode 

:becoii\12s defective, is unsafe." Corrmissioner Vicinelly 1 s letter quoted in full, 

supra, does not say a IDrd about safety; his letter justifies the order solely 

on the basis of Section 306 of the Act. Mr. Bolen 1 s letter does mention safety, 

but it is difficult to read into his words the aforesaid determination DER 

ascribes to him. 

We conclude that on the record before us Mr. Vicinelly certainly, and 

Mr. Bolen very probably, were relying primarily on Section 306 as authority for 

Mr. Bolen's December 11, 1984 order. Of oourse, neither Mr. Bolen nor Mr. Vicinelly 

are lawyers; it is quite conceivable, and not necessarily an indication of any DER 

deficiency, for non-lawyer DER enforcement personnel to be mistaken about the 

legal authority for an order which can be justified easily on other grounds. 

However, we nonnally would expect any such error of legal authority to be oorrected 

promptly and formally 1 e.g. 1 by issuance of a rrodified order, as soon as the error 

is recognized, so that the recipient of the order surely is fully appraised of 

DER1
S reasons for issuing the order, as due process requires. Melvin D. Reiner v. 

DER, 1982 EHB 183. DER has not oorrected its order, nor-on the record before us--
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has the oorrrnission issued any report rrodifying or elal:x:>rating on Mr. Bolen's 

order. But, as -we explained in Reiner, supra, provided Errerald has not been 

prejudiced by DER' s late decision to rest the order on general safety gronnds 

rather than on Section 306 above, e.g., provided this late notice to Errerald 

of DER's revised reasons for the order have not hindered Errerald's ability to 

prosecute its appeal of the order, we feel no due process compulsion to sustain 

Emerald's appeal before reaching the merits. 'Ihere is no reason whatsoever to 

think Errerald has been so prejudiced, especially since -we have granted Errerald 

its requested supersedeas. 

Actually, in Pennsylvania Mines, supra, -we heard considerable testirrony 

on the alleged safety hazards of operating the elevator in inspection rrode after 

an automatic ·rrode failure, and decided that such safety hazards had not been 

derronstrated; in fact, -we opined in Pennsylvania Mines that imrrediate shutdown 

and repair of the inspection rrode after autormtic rrode failure, irrespective of 

the particular circumstances, sometimes rmy increase the hazards to rren w:::>rking 

in the mine. But this is a conclusion which had to rest on the facts presented 

to us in Pennsylvania Mines, supra; 'Ihe Pennsylvania Mines facts cannot extrap::>late 

to the Errerald No. 1 mine which is the subject of the instant appeal nnless the 

parties agree that such extrapolation is justified. 

ORDER 

WHEREFDRE, this 20th day of September, 1985, it is ordered that: 

1. DER's Petition for Reconsideration is rejected. 

2. Paragraphs 1, 2, 3 and 5 of our Order of August 14, 1985 are affirmed, 

at least nntil the Board issues its final adjudication of the instant appeal. 
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3. Within thirty (30) days of the date of this Order DER's oounsel, 

who was in charge of DER's case in the aforesaid Pennsylvania Mines appeal at 

Ibcket No. 84-152-G, shall supple:rrent DER' s pre-hearing merrorandum in the 

instant appeal, so as to clarify for the Board: 

a. what testirrony DER expects to present on the hazards 

of elevator operation in inspection node which will be different from the 

testimony the Board heard in the appeal at 84-152-G. 

b. what testirrony on the hazards or lack of hazard of 

elevator operation in inspection node, presented in the appeal at 84-152-G, can 

be made part of the record in the instant appeal without misleading the Board. 

4. Emerald shall reply to TIER's filing in response to paragraph 3 

supra within fifteen (15) days of receipt. 

5. As soon as :pJssible after receipt of the parties' res:pJnses pursuant 

to paragraphs 3 and 4, supra, the Board will schedule a hearing on the rrerits of 

the instant appeal, if those res:pJnses indicate an evidentiary hearing will be 

necessary before this appeal can be adjudicated. 

ENVIRONMENTAL HEARING BOARD 

EIWARD GERJUOY 
Member 

DATED: September 20, 1985 

cc: Bureau of Litigation 
For the CorrrrDnwealth, DER: 

William F. Larkin, Esquire, DER Western Region, Pittsburgh 
For the Appellant: 

R. Henry J.l1cx)re, Esquire 
Ibse, Schmidt, Chapn3Jl, Duff & Hasley 
Pittsburgh, PA 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
221NORTHSECONDSTREET 

THIRD FLOOR 
HARRISBURG, PENNSYLVANIA 17101 

(717) 787 ·3483 

R. D. BAUGHMAN COAL CG1PANY, INC. 

v. 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPINION AND ORDER 

SYNOPSIS 

Docket No. 85-351-M 

Issued: September 25, 1985 

This is an appeal of a forfeiture by the Department of Envirornnental 

Resources (DER) of bonds posted by appellant for surface mining operations. 

DER' s Petition to Quash the appeal is granted because the appeal was not 

timely filed pursuant to 25 Pa. Code §21.5l(a). 
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By notice dated June 21, 1985, the Depart:nent of Envirornnental Resources 

(DER) advised the Appellant, R. D. Baughman Coal Conpany, Inc., that certain 

bonds posted by _Appellant on mining operations conducted by Appellant in 

Madison Township, Armstrong County, PA, were declared forfeit by reason of 

the failure of Appellant to comply with Section 4 (h) of the Surface Mining 

Conservation and Reclamation Act (Act of May 31, 1945, P.L. 1198, as amended, 

52 P.S. 1396.4(h) and 25 Pa·Code §86F(5). 

The said notice was sent to Appellant by certified mail, return receipt 

requested, and was received by Appellant on June 28, 1985. 

Appellant filed an appeal of the action of DER with this Board on 

August 19, 1985. 

On August 27, 1985 DER filed a Petition To Quash Appeal with the Board, 

and by notice dated August 28, 1985, the Board advised Appellant that 

objections to DER's Petition "must" be filed with the Board "on or before 

September 17, 1985. As of the date of the preparation of this Opinion, 

Appellant has failed to file any objections to DER's Petition. 

Pursuant to the provisions of 25 Pa. Code §21.51 (a) appeals comnence 

" .•. with the filing of a written notice of appeal with the Board." 

Pursuant to the provisions of 25 Pa. Code §21.52 (a) jurisdiction of the 

Board to hear an appeal attaches if the written notice of appeal is filed 

with the Board within thirty (30) days of receipt by the appellant of notice 

of such final action by DER. 

Contrary to the provisions of the above-cited regulations, Appellant 

herein did not file its written notice of appeal with this Board until 

August 19, 1985, which date of filing was rrore than thirty (30) days from 
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its receipt of notice of bond forfeiture by DER; the final action herein 

c:orrplained of. 

The failure of Appellant to perfect its appeal in accordance with 

pertinent regulations deprives the Board of jurisdiction to hear this appeal. 

Joseph Rostosky Coal Corrpany v. Comronwealth of Pennsylvania, DER, 1976 EHB 12, 

aff'd 26 Pa. Crnwlth. 478, 364 A.2d 761 (1976). 

Being without jurisdiction, the Board need not consider the effect 

of the failure of Appellant to respond to the Petition To Quash Appeal 

filed by DER. 

ORDER 

AND NOW, this 25th day of September, 1985, upon Petition of DER to 

quash appeal, the Petition is GRANTED, and the appeal of R. D. Baughman Coal 

Company, Inc., Appellant, at EHB Docket No. 85-351-M is dismissed with 

prejudice. 

ENVIRONMENTAL HEARING BOARD 

~~· 
Q~~ 

IDWARD GERJUO?, 

cc: Bureau of Litigation 

For DER: Richard Ehrnarm, Esq./Western Region 
For Appellant: R. M. Baughman, President 

R. D. Baughman Coal Co., Inc. 

DATED: September 25, 1985 
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VERNON R. PAUL 

v. 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
221NORTHSECONDSTREET 

THIRD FLOOR 
HARRISBURG, PENNSYLVANIA 17101 

(717) 787-3483 

Docket No. 84-290-G 

Issued October 1, 1985 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPINION AND ORDER 
SUR ~miON FOR S'IJMJ!ARY JUDGMENT 

SYNOPSIS: 

DER's Motion for surmnary judgment is denied. Appellant will be given 

an opportnni ty for a hearing to detennine whether he lacks the ability or in ten-

tion to carply with the mining laws of Pennsylvania. Although it is clear that 

as of the date of an earlier bond forfeiture Appellant lacked the ability or in-

tention to carply, the issue is whether he presently lacks the ability or in ten-

tion. Section 30.54 of the Coal Refuse Disposal Control Act, 52 P.S. §30.54, 

provides for an exercise of DER discretion in making this determination. 

Ap~llant has raised one or more disputed issues of material fact concerning his 

present ability to comply. It is his burden to demonstrate that he presently has 

the ability and intention to carply. However, the Board cannot relitigate the 

content or validity of the bond forfeiture, which has been established by 

principles of administrative finality. 
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OPINION 

This is an appeal of a denial by the Depa.rtrrent of Environmental 

Resources ("DER") of Appellant's application for a coal refuse disposal 

pennit. The pennit application was filed rmder the authority of the Coal 

Refuse Disposal Control Act C"CRDCA"), 52 P.S. §30.51 et seq. 

DER has noved for smmary judgrrent. Appellant, in response, has 

filed two nanoranda of law and an affidavit ~cuted by Appellant. In addi

tion, oral argurrent on the notion was held on February 21, 1985 and DER has 

filed responding nanoranda of its CMn. In ruling upon a notion for surrmary 

judgment we are governed by the provisions of Pennsylvania Rule of Civil 

Procedure 1035, which provides that stmna:r:y judgrrent shall be rendered where 

the pleadings, depositions, answers to interrogatories, admissions or affidavits 

on file show that there is no genuine issue of material fact and that the 

rroving party is· entitled to judgment as a matter of law. 

The facts of this appeal are not in dispute. During the period from 

1970 through 1972, Appellant was the president of a corporation known as Paul 

Coal. Sales. On June 26, 1970, by a letter to the Deparbnent of Mines and 

Mineral Industries Ca predecessor agency of DER) Appellant submitted an appli

cation to bond an area of one and four tenths acres which previously had been 

strip mined by another operator. Appellant apparently intended to put in a 

deep mine at the site. Included with the Jrme, 1970 application was a document 

signed by Appellant assuming "full and canplete responsibility" for the back

filling and drainage of the site. On August 7, 1970, the department granted 

Appellant''s application and shortly thereafter accepted a bond from him, 

guaranteeing restoration and planting of the site. Appellant, however, never 

carried out his obligations under this reclamation agreerrent. As a consequence, 
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the bond which had been posted for the site was forfeited. The forfeiture 

took place in 1972; Appellant did not appeal this action. Several years later 

an unrelated operator reclaimed the site. Appellant has not engaged in mining 

activities since the forfeiture occurred. 

DER' s denial of Appellant's coal refuse disposal penni t application 

took place in July of 1984. The denial was based upon §30.54(b) of CRDCA which 

provides: 

§30.54 PERMITS 

* * * 
(b) The department shall not issue any coal refuse 
disposal pennit or renew· or arrend any penni t if it 
finds, after investigation and an opportunity for 
informal hearing, that: 

( 1) the applicant has failed and continues to 
fail to comply with any of the provisions of this act 
or of any of the acts repealed or amended hereby; or 

(2) the applicant has shCMn a lack of ability 
or intention to comply with such laws as indicated 
by past or continuing violations. • • 

DER premised its denial specifically upon §30. 54 (b) (2) , finding that 

the 1972 bond forfeiture demonstrated Appellant's "lack of ability or intention 

to canply" with the Ccxmomvealth's mining laws. During the course of this 

appeal DER also has argued that §30.54 (b) (1) provides a basis for denial of the 

CRDCA penni t since Appellant never reclaimed the site, thus giving rise to a 

continuing violation of the mining laws. It is these contentions which we are 

called upon to address herein. 

STANDARD OF REVIEW 

The Board's duty is to detennine whether DER' s action can be sustained 

on the basis of the record presented. If DER acts pursuant to a mandato:ry duty, 
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then the Board is limited to sustaining or vacating the action. If, hovvever, 

DER acts pursuant to discretionacy authority, the Board may substitute its 

discretion for that of DER if it finds that DER has abused its own. Warren 

Sand and Gravel Company, Inc. v. DER, 20 Pa.Omwlth.l86, 341 A.2d 556, 565 (1975). 

Section 30. 54 (b) of CROCA contains both mandatory and discretionacy 

provisions. The first clause provides that DER "shall not issue any . . • penni t 

if it finds." This statement clearly implies an exercise of non-discretionacy 

power. On the other hand, the findings, to be made only "after investigation 

and an opportunity for infonnal hearing," obviously are intended to involve a 

weighing of evidence, i.e. , an exercise of discretion. The degree of discre

tion, however, is considerably greater for §30.54(b) (2) than for §30.54(b) (1). 

Unlike §30. 54 (b) (1) , which simply requires DER to detennine whether there are 

continuing violations, §30. 54 (b) (2) mandates that an assessment of the appli

cant's violation history be made and a conclusion drawn from it based upon what 

the history indicates. It clearly was not the legislature's intention to 

require permit denial wherever an applicant had a violation history. 

Section 30.54 (b) (1) mandates denial where DER has detennined the violations 

making up the history are still present. By implication, hovvever, if the vio

lations are not "continuing", permit denial is not automatic. Only if the 

violations were serious enough for DER to justifiably find that the applicant 

lacks the ability or intention to comply, is pennit denial mandated. Thus, our 

scope of review under § 30. 54 (b) ( 2) is to determine whether DER has abused its 

discretion in finding that the applicant lacks the ability or intention to 

comply; under §30.54 (b) (1), our scope of review is to determine whether DER 

abused its discretion in finding that the applicant has failed and continues to 

fail to comply. Whether it is clause (b) (1) or (b) (2) that is applicable, if 
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we dete.rmine that DER has not abused its discretion, then we must uphold its 

pennit denial, since denial is mandatory where DER' s finding is justifiable. 

'lEE OPERATION OF SEcriON 30. 54 (b) 

DER argues that §30. 54 (b) (.1) applies to this appeal and requires a 

dete.rmination that the pennit denial was appropriate because Appellant never 

corrected the violations underlying the bond forfeiture. Thus, DER contends, 

those violations are "continuing" within the meaning of (b) (~}, and pennit 

denial was mandated. 

We cannot accept this reasoning. While it may be true that 

Appellant never fulfilled his obligation to reclaim the site for which the 

forfeited bond was posted, it strains logic to conclude that this fact means 

those violations are "continuing. " As noted above, the site was reclaimed by 

another operator several years after the forfeiture took place. Thus, the 

violations no longer exist in the no:rmal sense of the word. Although we might 

agree that the obligation to the Cornrronwealth which Appellant undertook by 

agreeing to accept "full and canplete responsibility" for reclamation of the 

site has not been fulfilled, we are unwilling to hold that this unfulfilled 

obligation is equivalent to a continuing violation withih the meaning of 

§30.54(b) (1). Therefore, we reject DER's claim that §30.54(bl.{.l) is applicable 

and mandates denial of the Appellant's pennit application. 

Consequent! y, the disposition of this appeal turns upon the 

interpretation of §30. 54 (b) (2) . There is no question that Appellant has a 

violation history. The issue is simply whether this violation history is 

sufficient to determine that he lacks the ability or intention to comply with 

the Corrrronweal th' s mining laws. 
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As an initial matter it is worth noting that this standard, "lack 

of ability or intention to canply," is the basic test for pennit denial under 

several of the Camonwealth's mining laws. See, ~' §1396.3a of the 

Surface Mining Conservation and Reclamation Act, 52 P.S. §1396.1 et seq.; 

§1406.5 of the Bituminous Mine Subsidence Act, 52 P.S. §1406.1 et seq.; §691.609 

of the Clean Streams law, 35 P.S. §691.1 et seq. These acts, along with CROCA, 

underwent substantial arnendrrent in 1980 in conjunction with Pennsylvania's 

attainment of prima:ry jurisdiction over regulation of mining within its 

boundaries pursuant to the federal Surface 1-ti.ning Control and Reclamation Act, 

30 U.S.C. §1201 et seq. Under the federal Act a state's mining laws must Ireet 

a minimum federal standard in order for the state to maintain j usisdiction. 

States, however, may .impose rrore stringent requirements upon mine operators 

than those imposed by the federal law. 30 U.S.C. §1255. In the context of 

its pennit denial requirements, Pennsylvania has done just that; the "lack of 

ability or intention" standard goes beyond that required by federal law. The 

federal provision conditions permit denial upon a determination that the 

applicant "controls or has controlled mining operations with. a demonstrated 

pattern of willful violations of this Act of such nature and duration with such 

resulting irreparable damage to the environment as to indicate an intent not to 

comply with the provisions of this Act." 30 u.s.c. §1260 (c). The Pennsylvania 

standard is considerably rrore stringent. Whereas the federal Act requires a 

showing of intentional noncompliance, CROCA (.and the other statutes cited 

above) allow a penni t to be denied on the basis of lack of ability alone. Even 

if the operator's violations were not willful (e.g., if he lacked the funds to 

reclaim a site), his lack of ability to canply with the legal requirements 

will bar him from receiving a permit to conduct further mining operations. 
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Thus, it is apparent that the Permsylvania legislature has allowed 

DER, and by inplication this Board, to find an inability to ccmply even 

though there is no deioonstrated willful disregard of the law. Moreover, the 

language of CRIX:A, taken together with the language in the other mining 

statutes mentioned supra, indicates a legislative intent to place the risk 

of noncarpliance squarely on the shoulders of the operator; the public is not 

expected to m1dertake the risk that the operator again will be unable to ful

fill his obligations. .As the Permsylvania Suprerte Court has noted, the public 

is not to bear the costs associated with the "profit-making, resource-depleting 

business of mining coal." IER v. Hannar Coal Company, 452 Pa. 77, 306 A. 2d 308, 

321 U973). In other words, it is the operator's responsibility to satis

factorily denonstrate through his actions that he is able and willing to ccmply. 

This analysis is consistent with our rules and regulations, wherein 25 Pa. Code 

§21.101 {c} (1) places the burden of proof on the appellant when the appeal is 

fran a DER pennit denial. 

FINALITY OF BOND FORFEITURE 

Bearing these considerations in mind, we tun1. to Appellant's arguments 

in opposition to sumnary judgment. Appellant urges us to consider the reasons 

why the bond forfeiture took place, suggesting that these reasons will demon

strate that he had the ability and intention to ccmply with the Cc:mnonweal th' s 

mining laws at the time of the bond forfeiture because he allegedly was then in 

the process of reclaiming the site. Unfortunately, we cannot give consideration 

to this argument. Appellant would have us reexamine the violation history 

underlying the forfeiture action. Well established principles of administrative 

finality preclude us from reexamining here DER actions and decisions made 
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several years ago. The Pennsylvania oourts have repeatedly held that a party 

waives his right to challenge an adrninistrati ve action by failing to appeal 

that action within the prescribed appeal period. See 71 P.S. §510-2l(c). 

Ccmronwealth v. Derry Township, 466 Pa. 31, 351 A.2d 606 (1976)'; DER v. 

Williams, 57 Pa.Orwlth 8, 425 A.2d 871 (1981); DER v. Wheeling-Pittsburgh Steel 

Corporation, 22 Pa.Cmwlth 280, 348 A.2d 765 (1975), affirmed, 473 Pa. 432, 

375 A.2d 320 (1977). 

Appellant's failure to appeal the forfeiture rendered the underlying 

violations final, and thus not subject to review in this proceeding. DER 

cannot be expected to defend its actions concerning such violations several 

years after they occurred. As the Carm::>nwealth Court stated in Wheeling-Pittsburgh 

Steel, supra: 

We agree that an aggrieved party has no duty to 
appeal but disagree that upon failure to do so 
the party so aggrieved preserves to some indefinite 
future time in some indefinite future proceedings 
the right to contest an unappealed order. To 
conclude otherwise would postpone indefinitely the 
vitality of administrative orders and frustrate 
the orderly operation of administrative law. 
348 A.2d at 767. 

See also, Amarraca, Inc. v. DER, 1984 EHB 899 (Docket No. 84-306-G)_; Anrond 

Wazelle v. DER, 1984 EHB 748 (Docket No. 83-063-G); William Fiore v. DER, 

1983 EHB 528 (Docket No. 83-160-G) . We simply must treat the violations and the 

associated bond forfeiture as established fact. 

APPELLANT'S ABILITY AND INTENTION TO COMPLY 

Given the foregoing, the issue nCM becanes whether the just mentioned 

facts (the violations and the bond forfeiture) are sufficient to support DER' s 

detennination that Appellant now lacks the intention or ability to comply with 
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the .carmonwealth 1 s mining laws. 1 We begin with an examination of v;hat the for-

feiture indicated in this regard as of the date that it occurred. 

Bond forfeiture is one of the harshest sanctions which DER is em-

J?OWered to impose against an operator with respect to a particular site. It 

is, in a very real sense, the last resort. After forfeiture the Ccnm::mwealth 1 s 

direct influence over the operator's activities is considerably reduced. The 

bond is designed to guarantee compliance with the Corrmonwealth' s environrrental 

laws. Forfeiture can take place only if there has been a failure to comply 

with those laws and/or with the other obligations upon which the bond is con-

ditioned. 

In Appellant' s case, the bond was conditioned upon restoration and 

planting of the site. This obligation was consistent with that imposed upon 

any person engaged in mining activities within Pennsylvania at the ti.rre. The 

statute then in effect, the Bituminous Coal Open Pit Mining Conservation Act 

(Act of May 31, 1945, P.L. 1198), required backfilling and planting. See §10 

of the Act, as amended (previously codified at 52 P.S. §1396.10 and repealed 

by the Act of November 30, 1971, P.L. 554, No. 147, §9). It is difficult to 

see how we could not conclude that Appellant' s established failure to carry out 

this obligation indicates that he either lacked the ability or the intention 

to comply with the laws as they stood at that time. Indeed, the conclusion 

seems inescapable. Either he could not canply, i.e. , he was unable to, or he 

1 DER contends, citing Morcoal Company v. DER, 1981 EHB 359, that the 
Appellant 1 s past noncanpliance with the rruning laws (as evidenced by the bond 
forfeiture) is conclusive proof that he now lacks the intention or ability to 
canply with the mining laws, unless the Appellant has redeerred himself by means 
DER suggests (see below). Our reading of Morcoal, supra, and of its affirmance 
[459 A.2d 1303 (Pa.Cmwlth.l983)] discloses no basis for this DER contention. 
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would not. There is no other logical conclusion to be drawn. We need not 

determine which possibility was in fact the case. §30. 54 (b) (2) requires a 

finding of lack of .ability or lack of intention. 

This is not to say that a single bond forfeiture at a point in the 

distant past precludes an operator frcm ever again receiving a penni t to con

duct mining-related activities (in this case refuse disposal activities) 

within the Ccnm:>nwealth. Indeed, if DER were to administer the law in such 

a fashion as to entirely preclude an operator frcm ever redeeming itself, we 

would be likely to hold that such a policy borders on a violation of due 

process requirements under the 14th arrendr'rent. Circumstances change, and DER 

must be prepared to take this into account. If an operator can rreet his 

burden of showing that he now has the ability and intention to comply with 

the law, despite a history of violations, DER should be willing to grant the 

operator its pennit. 

DER does· not assert that an operator whose bond has been forfeited 

in the past never can redeem itself. However, DER apparently takes the view 

that this Appellant can redeem himself in only· one way, namely by undertaking 

to reclaim one or more of the many abandoned unreclaimed mine sites within the 

Commonwealth. Upon successful completion of such. an undertaking, a determina

tion that the Appellant had redeemed himself and had becane eligible for his 

desired pennit likely would be made (N.T. 13, 49-50). However, DER offers no 

statutory or regulatory authority for this limited view of redemption 

possibilities; it is not even clear that DER has a well-fm:mulated policy in 

this regard (N.T. 13, 49-Sl). We do not see any rational basis for believing 

that reclaiming a presently unreclaimed site is the only reliable way for the 

Appellant to show that--despite his acknowledged past bond forfeiture--he nON 
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has· the ability and intention to comply with the mining laws. Therefore we 

reject the aforementioned view of DER1 s. Although the Appellant has not re-

claimed, or offered to reclaim, any abandoned unreclairred mine sites, he is 

entitled to try to show that he nevertheless has an ability and intention to 

comply with the mining laws meriting receipt of his applied-for pennit. 

APPELLANT Is AFFIDAVIT 

Consistent \vith the ruling imnediately supra, on June 3, 1985, after 

the oral argument on DER1 s motion for sum:nary judgment, the Board issued the 

following Order: 

A ruling on DER 1 s Motion for Sl.ml11aJ:Y Judgment, argued 
February 21, 1985, is deferred pending the Appellant's re
sponse to this Order. After reviewing the transcript, the 
Board is uncertain whether there are material facts in dis
pute. Although the Appellant had his opportunity to delineate 
the material facts at issue by means of affidavits in opposi
tion to DER 1 s 1-iotion, nevertheless the Board is reluctant ·to 
render final judgment on this appeal until the existence or 
lack of existence of material facts in dispute is clarified. 
Therefore, in the spirit of Rules of Civil Procedure Rule 
1035(e) the Appellant is c;>rdered, within twenty (20) days, 
to file affidavits in support of his claim that he deserves 
the pennit whose refusal is the subject of this appeal. Such 
affidavits may be concen1ed with: 

1. The reasons Appellant failed to ca:nply with the terms 
of his 1970 mining and reclamation pennit. 

2. Appellant 1 s business and financial history since the 
bond forfeiture on his 1970 pennit. 

The Appellant is expected to acca:npany his affidavit with a 
rrerrorandum of law explaining why the facts attested-to are 
germane to the present appeal. The alleged environmental 
merits of the Appellant's intended project are not germane. 
The Appellant is reminded that tmder 25 Pa.Code §21.10l(c).(l)_ 
it is his burden to show the penni t should be issued. 

The Appellant's affidavit, filed in response to the above Order, 

reads in full as follows: 
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NCW, comes the Appellant, Vernon R. Paul, and sets forth 
the following: 

1. I, Vernon R. Paul, Appellant, am an individual who is 
67 years old and who has resided in Quernahoning TOwnship, 
Scrnerset County, Pennsylvania, all of my life. 

2. I operated a deep mine in said Quernahoning TONnship 
fran approximately 194 7 until 1959 trading and doing business 
as v. R. Paul Coal Canpany employing 30 to 40 men. During 
that time I had never had any environmental or water related 
violations, fines or citations. 

3. In 1969, I bought my first truck and began building 
the trucking business for the hauling of coal in which I am 
na.v engaged as Paul Trucking Ccxnpany with my office located at 
PO Box 312, Stoystown, Scmerset County, Pennsylvania. 

4. On June 26, 1970, Paul Coal Sales, Inc., a corpora
tion of which I was President and Stockholder, applied for a 
Permit to open a deep mine on a previous stripped rrdned area 
containing 1. 4 Acres in Quernahoning and Stonycreek Townships, 
Sanerset County, Pennsylvania. I was the CMner of the 
property which had been previously strip mined by M. F. Fetterolf 
Coal Corrpany. I planned to open a deep mine or lease the mine 
to others to open a deep mine. 

5. Although my Permit required me to rrdne within six 
months, I obtained extensions, however, the coal market had 
declined and it was not feasible for me to cort't.rence mining. 

6. Prior to June 30, 1972, I had moved heavy equiprrent 
on the 1. 4 Acre area and had COI'LI"02nced reclamation. This was 
done prior to the expiration of my latest extension and prior 
to receiving notice of the forfeiture of my bond. Although 
I felt that forfeiture was unwarranted and illegal, business 
had been bad and I did not have the funds to challenge the 
decision. Therefore, I did not challenge the forfeiture and 
trusted the $5,000.00 would be used to reclaim the area. 

7. I later leased the 1. 4 Acres to Be:rwind Coal Company 
and then to Yellav Run Coal Company who eventually reclaimed 
the area. 

8. I have recently obtained a copy of letter attached 
hereto from W. E. Guckert, Director, Bureau of Surface Mine 
Reclamation to R. W. Maloy, President of Be:rwind Corporation, 
indicating that as early as December of 1973, Be:rwinc'l 
Corporation had requested that the area be left open for their 
canpany. I cooperated with the leasing of the area at all 
times and was concerned with obtaining a Lessee who would not 
only mine but reclaim the area. 
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9. I was under the belief that Berwind Corporation 
had submitted a bond of $10,000.00 with respect to the area 
in question and on July 10, 1974, I wrote a letter to Mr. 
W. E. Guckert, Director, Bureau of Surface Mine Reclamation, 
a copy of which is attached hereto. In this letter I re
quested the release of the $5,000. 00 savings certificate which 
had been posted as bond by me on this area. I believed that 
the assumption of the project by Berwind Corporation entitled 
me to the return of lT!Y bond. It was never returned to me. 

10. The entire 1. 4 Acres have been reclairred and no 
violations exist thereon as far as I know. 

11. On August 2, 1978, I deeded a tract of ground con
taining the 1. 4 Acre area to Fred S. Shaulis and Barry M. 
Alberter. 

12. I have never had any other citations or forfeitures 
from DER other than the above. 

13. Between 1969 and the present time, lT!Y trucking 
business has grawn until in 1976 I own 14 trucks. Presently, 
I own 9 trucks, a K-36 Linkbelt Shovel, a Michigan High Lift 
and a catepillar High Lift. 

14. Approximately 8 years ago I built a 60 feet by 80 
feet brick garage and office building which still houses my 
business along Route 30, near Stoystown, Sarrerset County, 
Pennsylvania. 

15. For the past nine years the gross incc:llre fran Paul 
Trucking has been as follows: 

1976 
1977 
1978 
1979 
1980 
1981 
1982 
1983 
1984 

$313,402.31 
524,806.85 . 
449,666.37 
442,880.15 
514,601.00 
714,287.16 
566,621.31 
393,855.60 
607,175.42 

16. I am a reputable and well established businessman in 
Quemahoning Township, Scrnerset County, Pennsylvania, and I have 
the equi]?ITient, finances, adequate experience and knowledge and 
full intention of complying with all laws relating to the 
proposed project. 
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'Ihe marrorandurn of law Appellant filed with this affidavit did not--as our 

June 3, 1985 Order requested--explain why the asserted facts in the just

quoted affidavit are gennane to the present appeal. Mainly this rnerrorandum 

merely argued that the Appellant is entitled to a hearing on the merits be

fore any finding that the Appellant "has shCMil. a lack of intention or ability 

to comply" can be made. DER' s rnerroranda in response to Appellant's rnerroran

dum of law argue that the facts asserted in the affidavit, even if true, are 

irrelevant and irrmaterial to the issues in this appeal; thus, DER maintains, 

despite the affidavit DER is entitled to Suriiilal:Y judgment as a matter of law. 

OUr reading of Appellant's affidavit is largely (but not entirely) 

in agreement with DER's contention that the affidavit's asserted facts are 

irrelevant to this appeal. Certainly, for reasons explained earlier, we will 

not now relitigate the merits of DER' s bond forfeiture action. It is estab

lished that at the time of the bond forfeiture Appellant either was unwilling 

or unable to canply with his camri..b'rent to reclaim the 1.4 acres he intended 

to deep mine. On the other hand, we cannot agree with DER that the affidavit 

is wholly irrelevant to DER's finding, required under §30.52(b) (_2), that the 

Appellant remains unwilling or unable to canply with the mining law. 'Ihe 

facts asserted in paragraphs 2, 12 and 15 are gennane to the question of 

whether one should regard the 1972 bond forfeiture as conclusive evidence of 

Appellant's present unfitness for a pennit. We also think it relevant, 

despite DER's argum::mts to the contrary,, that (paragraph 5 of Appellant's 

affidavit, which DER has not challenged) the Appellant never affected the 

1.4 acre area whose bond was forfeited for failure to reclaim. Thus Appellant 

should not be equated to the pennit applicant in Keystone Mining Co. v. DER, 

Docket No. 83-241-G (Opinion and Order, June 19, 1985), as DER would have us do. 
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In evaluating present fitness for a pennit grant it is unreasonable not to 

distinguish between the Appellant (who left the land no worse than he found it) 

and Keystone Hining Company (:which failed to reclaim areas it had itself mined. ) 

Nevertheless, on the facts which we have been discussing, and on 

other facts in the record--notably Appellant's admissions that his 1970 pennit 

application caused DER to allow Fetterolf Coal Company to leave open (i.e., 

unreclairred) the 1. 4 acres Fetterolf otherwise would have been responsible for 

reclaiming--we hardly can conclude that DER' s finding that the Appellant does 

not have the ability and intention to comply with the mining laws was an abuse 

of discretion. Paragraphs 5 and 6 of the affidavit show that the Appellant, 

because of his financial difficulties, made a conscious decision not to comr 

plete re~lamation of an area that would have been reclaimed by Fetterolf if 

Appellant had not misjudged his business prospects. Therefore we cannot 

tenn "unjustified" DER' s implicit concern that Appellant, were he to receive 

his presently desired pennit, once again might decid= not to canplete reclama

tion--despite e.g., the attendant likelihood of pollution to the waters of the 

Commonwealth--if his financial difficulties should recur. 

In other words, the Appellant--although he already has been given 

every opportunity to do so--has not met his burden of showing that he has the 

ability and intention to comply with the mining laws. Nonetheless, we are 

unable to render sumnary judgement in DER' s favor. The courts have stressed 

that surrrnary judgrrent should be entered only where the right to smmary 

judgment is clear and free from doubt. Moreover, to detennine the absence of 

genuine issue of fact, we must take the view of the evidence most favorable 

to the non-moving party (here the Appellant), giving to that party the benefit 

of all favorable inferences that might reasonably be drawn from the evidence; 
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any doubts must be resolved against the ent.J:y of the judgrrent. It is the 

:rroving party (here DER) who bears the burden of demonstrating that there is 

no genuine issue of material fact and that it is entitled to SU!liTial:Y judgrrent 

as a matter of law. Harvey v. Hansen, 445 A.2d 1228 (Pa.Super. 1982). 

Simpson v. Corrmonwealth Board of Probation and Parole, 473 A. 2d 753 (Pa.Onwlth. 

1984). Fitzpatrick v. Shay, 461 A.2d 243 (Pa.Super. 1983). Giving the 

Appellant the benefit of all favorable inferences from the affidavit he has 

submitted, we are unable to conclude that without doubt DER has shown this 

Appellant does not have the ability and intention to canply with the mining 

laws, even though we are prepared to state that on the record before us the 

Appellant has not net the burden he will have to rreet at the hearing on the 

rrerits, naiiEly of showing that he does have the ability and intention to 

oomply. 

ORDER 

WHEREFORE, this lst day of October , 1985, DER' s :rrotion 

for summary judgment is rejected; as soon as possible after receipt of this 

Order, the Appellant is to arrange a conference call with DER and the Board, 

to schedule a hearing on the rrerits of this appeal. 

DATED: October l 1 19 85 

cc: Bureau of Litigation 
For the Ccmnonweal th 1 DER: 

Ti:rrothy J. Bergere, Esquire 
DER Central Region 

For the Appellant: 
Sandra W. Upor, Esquire 
Sorrerset 1 PA 

ENVIRONMENTAL HEARING BOARD 

Edward Gerjuoy, Member / 
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COJJMONWEALTH OF PENNSYLVANIA 

ENYIRON:".IENTAL HEARING BOARD 
221 NORTH SECOND STREET 

THIRD FLOOR 
H.-\RRISBURG, PENNSYLVANIA 17101 

(717) 787 ·3483 

D & M CONSTRUCTION 

. v. . .. 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPINION AND ORDER 

·SYNOPSIS 

·Docket No. 85-153-G 
Issued October 2, 1985 

Sanctions are imposed against Appellant precluding tl1e presentation 

of its case in chief due to Appellant's failure to file a pre-hearing :rrerrorandum 

as required by Board order. In addition, Appellant is ordered to provide the 

' 
Board with a conplete copy of the order appealed and with documentation of ·the 

dates upon which it received the two DER actions appealed herein. 

OPINION 

This is an appeal of two actions of the Pennsylvania I::Bpart::rrent of 

Environrrental Resources (DER). The first action, set forth in a letter dated. 

March 22, 1985, is a denial of Appellant's repermitting application for a surface 

mining permit. The second action is an order dated April 10, 1985 ~1ich cites 

Appellant for violations of 25 Pa.Cbde §§87.102(a) (3) and (5) as well as the 

conditions of its mining permit. 
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L Perfection of this Appeal 

'Ihe Notice of Appeal in this matter was filed with the Board on 

April 26, 1985. It was not accompanied by copies of the DER letter of 
I 

March 22, 1985 and the DER order of April 10, 1985 as required by 25 Pa.Code 

§2l.5l(d). The Board therefore docketed the appeal as a "skeleton appeal", 

pursuant to 25 Pa.Code §21.52 (c), and requested that Appellant provide the 

necessary docunents. Shortly thereafter Appellant did provide a copy of 

the permit denial letter and portions of the order. The two pages of the 

compliance order which the Board has received indicate that a third page 

exists. However, this third page has not been provided. Appellant must 

provide the same. 

In addition, there may be some confusion regarding the dates upon 

which Appellant received the permit denial letters and the order. Paragraph 2 

of the Notice of Appeal, where such date is to be indicated, reads: 

Review is sought from an action refusing 
to repermit MOP #3678SM2 and review is further 
sought from an order prohibiting further mining 
of coal and requiring immediate backfilling 
activities. Subject order was received on 
March 26, 1985. Re: Mm3678SM2, Madison 'Ibwn
ship, Clarion County, MOP #3678SM2 (order dated 
March 22, 1985). 

Alth:mgh the appeal is of tv.D DER actions, only one date of receipt is 

stated, that of the "subject order." However, we note that the order bears a 

date of service of April 10, 1985, thus making it unlikely that it was received 

two weeks earlier. Perhaps Appellant intended to indicate that the permit denial 

letter of March 22, 1985 was received on March 26, 1985. In any event docurrentation 

of the actual date of receipt of the permit denial letter as well as the order 

will have to be provided before the Board can ascertain whether the appeals of 
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the two actions have been tirrely taken. See 25 Pa.Code §21.52 (a). The Board 

notes that April 26 (the date of filing) is thirty-one days after March 26. 

2. Failure to File Pre-Hearing Memorandum 

Shortly after this appeal was filed the Board, pursuant to its usual 

practice, issued Pre-Hearing Order No. 1, requiring Appellant to file a pre

hearing merrorandum on or before July 22, 1985. 'Ihe pre-hearing merrorandum is 

to set forth the factual and legal bases for the appeal. When no memorandum 

had been filed by August 5, 1985, the Board sent Appellant a default notice via 

certified mail warning that sanctions might be applied if the :rrerrorandum were 

not ;filed by August 20, 1985. 'lb date, no merrorandum has been received nor has 

any request for extension of tirre to file the same been received. 'Ihe certified 

mail returned receipt shows that the default notice was received by the office 

of Appellant's counsel. 

In light of this failure to file a pre-hearing rrerrorandum as ordered 

by the Board, the following sanctions are imposed pursuant to 25 Pa.Code §21.124. 

At the hearing on the merits of this appeal, if and when held, Appellant will 

be precluded from presenting its case in chief, with regard to either of the 

two actions appealed herein. Appellant will be lirni ted to the presentation of 

rebuttal testirrony, cross examination of DER witnesses, and the filing of a post

hearing brief. See Amlond Wazelle v. DER, 1983 EHB 576 (Docket No. 83-063-G). 

ORDER 

WHEREFORE, this 2nd day of October, 1985, it is ordered that: 

1. Within fifteen ( 15) days of this date Appellant shall provide 

the Board with a complete copy of the compliance order appealed herein and 
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with doc1..1m2ntation of the dates of receipt of the tw:::> actions appealed. DER 

is encouraged to provide independent documentation if possible. 

2. Sanctions as set forth in the foregoing opinion are imp:> sed 

against Appellant for failure to file its pre-hearing memorandum. 

DA'IED: October 2, 1985 

cc: Bureau of Litigation 
For the Appellant: 

Ebbert M. Hanak, Esquire 
Reynoldsville, PA 

For the Comrronweal th: 
Joseph K. Reinhart, Esquire 
DER/Western Region 
Pittsburgh, PA 

ENVIRONMENTAL HEARING BOARD 

EIWARD GERJUOY ~ 

Member 
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COMMONWEALTH OF PENNSYLVANIA 

ENYJRON:".IENTAL HEARING BOARD 
221 NORTH SECOND STREET 

THIRD FLOOR 
HARRISBURG, PENNSYLVANIA 17101 

(717) 787-3483 

GERALD OI.GllJ and MARILYN E. OLGIN 

. v. 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPINION AND ORDER 

Docket No. 85-069-G 

Issued October 9, 1985 

SUR PETITION FOR SUPERSEDEAS 

SYNOPSIS 

Appellants' petition for supersedeas is granted. 'Ihe DER order at 

issue directs appellants to undertake rerredial measures with regard to a 

landfill site which has been shown to be releasing pollutants to the waters 

of .the Corr.rronwealth. Appellants' connection with the site sterns from a four-

nonth lease which authorized landfilling activities on a portion of ·the entire 

landfill site at issue here. The evidence presented at tl1e supersedeas hearing 

strongly suggests that the presence of contaminants on portions·of the site· 

other than the portion leased by .appellants cannot be causally related to the 

conditions existing on the portion of the site which the appellants leased .. 

'Iherefore, the Board holds that appellants have made a strong showing of likeli-

hood of success on the merits inasmuch as the DER order at issue imposed obligations 

upon appellants concerning conditions which apparently are unrelated to their 

conduct or responsibilities. 

* * 
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OPINION 

'Ihis appeal concerns an order issued by the I:Epartirent of Environrrental 

Pesources ("DER"), to the appellants, Gerald and Marilyn Olgin, ("the Olgins"). 

'Ihe order directs the Olgins, arrong others, to take certain rerredial actions in 

connection with a site which previously had been used as a landfill. A p::>rtion 

of the site had been leased by the Olgins for a short time during the period 

that the property was used as a landfill. 'Ihe Olgins filed a petition for super-

sedeas simultaneously with the filing of this appeal. A hearing on the petition 

was conducted on May 14 and 15, 19 85. During the hearing the presiding Board 

rrember granted the petition for supersedeas. Shortly thereafter, the grant of 

a supersedeas was ernl::xJdied in a forrral order. 'Ihis opinion explains the basis 

for the decision to grant the supersedeas. 

'Ihe Board's rules governing the issuance of a supersedeas require 

consideration of the following factors: 

1) irreparable harm to the petitioner; 

2) the likelihood of the petitioner's prevailing on the merits 

3) the likelihood of injury to the public. 

25 Pa.Code §21. 78 (a). 'Ihe Board has interpreted these standards in light of the 

existing case law of this Cormonwealth. In Pennsylvania Public Utility Corrmission 

v. Process Gas Consumers Group, 502 Pa. 545, 467 A.2d 805 (1983), the Pennsylvania 

Suprerre Court set forth standards which guide the Board's application of the arove-

quoted rules. While the Process Gas Consumers case does not address the issuance 

of a supersedeas, the guidelines it provides for the grant of a stay are applicable 

to, and consistent with, the Board' s rules. These guidelines are as follows: 

[T]he grant of a stay is warranted if: 

1. 'Ihe petitioner makes a strong showing that he is likely 
to prevail on the rneri ts. 

2. 'Ihe petitioner has shown that without the requested relief, 
he will suffer irreparable injury. 
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3. The issuance of a stay will not substantially harm other 
interested parties in the proce~dings. 

4. The issuance of a stay will not adversely affect the 
public interest. 

467 A.2d at 809. 

'Ihe first of these criteria, that there be a strong showing of likelihood 

of success on the merits, often becomes the primary consideration in ruling upon 

a petition for supersedeas. Where, as here, the alleged irreparable harm is the 

oost of compliance with the appealed order, the likelihood of success on the rneri ts 

must be determined first, since the oost of compliance with a lawful order, by 

definition, cannot constitute irreparable harm. 

The facts of this appeal, as developed to date, are as foLlows. In 1970 

the Olgins entered into a lease agreement with the 'Ienth Street Building Corporation 

covering a portion of the landfill site which is the subject of the order at issue 

herein. 'Ihe lease agreement expressly contemplated that the property would be used 

as a landfill. The Olgins, however, were not the parties who actually engaged in 

the operation of the landfill. Rather, the landfill was operated by Mr. Pasquale 

Pontillo, who also was a signatory to the lease, as a lessee. 'nle testirrony 

presented at the supersedeas hearing suggests that the lessor required the Olgins 

to sign the lease as a sort of surety arrangement, the lessor being reluctant to 

lease the property to Mr. Pontillo without sorre additional party against mom it 

oould seek indemnification. 'nle lease agreement was for a period of four rronths, 

beginning on February 15, 1970 and oontinuing until June 15, 1970, and was not 

renewed. The consideration for the agreerrent was $4000 which was paid in a single 

lump sun at or about the tirre that the lease was signed. 'nlis arrmmt apparently 

was paid by Mr. Pontillo, not by the Olgins. 
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'Ihe landfill site which is the subject of the order at issue encompasses 

a substantially greater area than that which was the subject of the Olgins 1 lease. 

Landfilling activities "~ABre conducted by Mr. Pontillo on the r:ortion of the site 

covered by this lease as well as on the remaining portions of the site and approxi

rrately the sane types of rraterials which were plaoed in other areas of the landfill 

site were plaoed in the area covered by the Olgins 1 lease. No other connection 

between the landfill site as a whole and the Olgins has been denonstrated. 

Testimony presented during the supersedeas hearing demonstrated that 

there are contaminants present in the water in a drainage swale constructed by 

PermiDT. 'Ibis swale abuts the northern boundary of the r:ortion of the site leased 

by the Olgins. 'Ihe contaminants constitute "pollution" within the rreaning of 

the Clean Streams Law, 35 P.S. §691.1. 'Ihe water containing these contaminants 

is discharging from the landfill site and is reaching the waters of the Corrrron

wealth. 'Ihus, it is clear that DER r:ossesses the authority to direct abatement 

of this condition. 35 P.S. §691.401; 71 P.S. §1917A. Ryan v. Corrrromvealth, DER, 

30 P~.Cmwlth. 180; 373 A.2d 475 (1977). 

'Ihe critical issue here, however, is whether sorre or all of the rx:>llution 

present at the landfill site can be connected with the conditions present on the 

area which was covered by the Olgins 1 lease. 'Ihe IER order at issue here directs 

the Olgins to participate in rerredial activities with regard to the entire landfill 

site, not just that r:ortion which was covered by their lease. Such an order would 

be appropriate if, for example, a connection between the Olgins 1 portion and the 

contamination present on other r:ortions of the entire site could be established. 

Such a connection has not been shown to be present here, however. 'Ihere 

is no dispute that the direction of groundwater flow is to the north. Thus, the 

evidence strongly suggests that the direction of groundwater movement under the 
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entire landfill site is such that any contaminants deriving from the waste 

placed in the portion which had been leased by the Olgins v.Duld be noving to 

the north, away from the rest of the site, rather than to the south or southwest, 

the directions in which the remainder of the site lies. Given this finding, it 

is not reasonable for DER to require the Olgins to expend substantial sums to 

initiate the clean-up of the entire site. The contaminated grol.lldwater which 

presumably is discharging from the portion of the site which they leased nay 

represent, in part, water which previously was present l.illder other portions of 

the entire landfill site; this fact alone would not absolve them from liability 

for such a discharge. National V\bod Preservers, Inc. v. Cormonwealth, DER, 

489 Pa. 221, 414 A.2d 37 (1980). However, the Olgins cannot be held responsible 

for contaminants present at other points within the entire site without (at least) 

a showing that the presence of those pollutants is somehow causally connected 

with the activities which took place on the land they leased. Since no such 

connection has been established here, and since, furthernore, it appears extrerrely 

illllikely that such a connection can be established given the direction of grol.lld

water flow, we conclude that the Olgins have ITet their burden of denonstrating a 

strong likelihood of success on the ITerits of this appeal, in that the DER order 

imposes liability upon the Olgins for the entire landfill site without regard to 

any established connection between the problems present on the entire site and 

the r:ortion leased by them. 
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ORDER 

WHEREFORE, this 9th day of October, 1985, it is ordered that the 

appellants' petition for supersedeas is granted. 

DA'IED: October 9, 1985 

cc: Bureau of Litigation 
For the Comrronweal th: 

ENVIRONMENTAL HEARING BOARD 

EIJ.NARD GERJUOY 
Member 

Howard J. Wein, Esquire, DER Western Region 
Lisette M. McConnick, Esquire, DER Western Region 

For the Appellants: 
Carl N. 1-bore, Esquire, Erie, PA 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
221NORTHSECONDSTREET 

THIRD FLOOR 
HARRISBURG, PENNSYLVANIA 17101 

(717) 787-3483 

CENTRAL WESTERN PENNSYLVANIA MINING CORP. 

Docket No. · 85-352-M 

v. 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

Synopsis 

Issued: October 18, 1985 

This appeal is dismissed because appellant failed to corrply with 

§21.51 of the board's rules of practice and procedure. 25 Pa. Code §21.51. 

Appellant filed a skeletal appeal, which the board docketed pursuant to 

25 Pa. Code §21..52 (c). Appellant, however, failed to perfect its appeal, 

although the board twice requested appellant to submit the information 

required by 25 Pa. Code §21.51. 
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OPINION AND ORDER 

On August 19, 1985, this Board received a letter from Central Western 

Pennsylvania Mining Corporation (Appellant) dated August 14, 1985 and directed 

to "Cormonwealth of Pennsylvania, Department of Environmental Resources, White 

I"l.errorial Building, P. 0. Box 669, Knox, PA 16232." On August 20, 1985, the 

Board received from Appellant a notice dated August 14, 1985 requesting that 

the Board send to Appellant "the papers and fonns needed to appeal an action 

of the Department of Environrrental Resources. " 

On August 20, 1985 the Board forwarded to Appellant a form entitled 

"Acknowledgement Of Appeal And Request For Additional Information" wherein 

Appellant was advised that its appeal failed "to comply with Section 21.51 

of the rules of practice and procedure" and that Appellant was required to 

furnish additional infonnation to the Board within ten (10) days of date of 

receipt of the notice as specified in said form. Also, the Board furnished 

Appellant with a copy of the Board 1 s rules of practice and procedure. 

Upon Appellant 1 s failure to forward the requested information as re

qui:r:ed, the Board sent a second request for additional infonnation to Appel-

lant on September 4, 1985, and the second request was received by Appellant 

on September 6, 1985. The Appellant has also failed to respond to the 

Board 1 s second request for additional information. 

The two notices sent to Appellant requested the following to be supplied 

by the Appellant to the Board within ten (10) days of Appellant 1 s receipt 

thereof: 

1. "Name, address and telephone number of appellant. 
2. Copy of letter/order appealed from. 
3. Date notice of action was received. 
4. Specification of objections setting forth manner in which 

appellant is aggrieved by the action of the department. 
5. Have you notified those persons listed in paragraph number 4 

of the enclosed Notice of Appeal form?" 
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By reason of the lack of infonnation contained in the documents on file 

with the Board, it is irrpossible for the Board to begin the process of pro

ceeding further with this matter. At this stage of the proceedings, with the 

infonnation so far supplied, it is not possible to determine whether Appellant 

has conplied with any of the legal requirements for proper filing of an appeal. 

The provisions of 25 Pa. Code §21.52 (c) provide that where a person 

does not corrply with the provisions of 25 Pa. Code §21.51 as to fo:rnl and 

content of an appeal, the Board shall docket the appeai as a skeleton appeal. 

This the Board has done. 

When a skeleton appeal is received and docketed by the Board, Board 

practice requires that a notice be sent to the party requesting that the 

required infonnation be sent to the Board within ten (10) days of receipt of 

said notice. This practice was foll<:Med in this appeal as evidenced by the 

first notice sent to Appellant on August 20, 1985. 

Upon failure of a party to respond to a notice to perfect its appeal 

by supplying additional inforrration to the Board within the required period 

of time, Board practice is to forward a second notice to the party by certified 

mail, return receipt requested, so as to dete:rnline that the notice was in fact 

received by the party and the date of receipt. This practice was followed 

in this appeal as evidenced by the second notice sent on September 4, 1985, 

and the return receipt therefor indicating that Appellant received the notice 

on September 6, 1985. 

Under the provisions of 25 Pa. Code §21.52(c), "(T)he appellant shall, 

upon request from the Board, file the required information or suffer dismissal 

of the appeal." 
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The Board has requested that the Appellant herein supply the information 

required of an appellant pursuant to the form and content provisions of 

25 Pa. Code §21.51. The Appellant herein has failed to respond to the 

request from the Board. 

PUrsuant to the provisions of 25 Pa. Code §21.52 (c), the failure of the 

Appellant to supply the necessary information requested by the Board renders 

this appeal not perfected and subject to dismissal. 

ORDER 

AND Nail, this 18th day of October, 1985, after review of the record 

in this appeal, and upon failure of Appellant to perfect its appeal as 

required, the appeal of Central Western Pennsylvania Mining Corporation, at 

EHB Docket No. 85-352-M is dismissed with prejudice. 

ENVIRONMENI'AL HEARING BOARD 

cc: Bureau of Litigation 

Western Region/DER 
For Appellant: Glenn Christy, President 

Central Western Pennsylvania 
Mining Corporation 

L.:,:ill: October 18, 1985 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 

221NORTHSECONDSTREET 
THIRD FLOOR 

HARRISBURG, PE.'-l'NSYL VANIA 17101 
(717) 787-3483 

ALTERNATE ENERGY STORE, INC. 

v. 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

Synopsis 

DOCKET NO. 85-188-M 

Issued: CX::tober 23, 1985 

This is an appeal from a letter in which the Department of 

Environmental Resources (DER) informed appellant that its mining per-

mit had expired by automatic operation of 25 Pa. Code §77.102(a)(6). 

Appellant argues that this letter constitutes DER's written notice of 

DER's denial of appellant's request for an extension of its permit 

nunc pro tunc. In the alternative, appellant argues that the board 

should allow it to appeal nunc pro tunc, pursuant to 25 Pa. Code 

§21.53, the actual expiration of the permit. DER's Motion to Dismiss 

~s granted because the letter informing appellant that its permit had 

expired by automatic operation of 25 Pa. Code §77.102(a)(6) was 

simply an explanation of the legal status of the permit and involved 

no appealable action of DER. Further, appellant alleged no 

circumstances that would justify the allowance of an appeal nunc pro 

tunc from the expiration of the permit. 
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OPINION AND ORDER SUR 
MOTION TO DISMISS 

The Department of Environmental Resources (DER) issued to 

Alternate Energy Store, Inc. (A.E.S.), appellant, Mine Drainage 

Permit No. 46800301 on May 4, 1981, and Mining Permit No. 302093-

46800301-01-0 on May 20, 1981 for noncoal surface mining in Lower 

Providence Township, Montgomery County, Pennsylvania. Lower 

Providence Township appe~led DER's issuance of these permits at E.H.B. 

Docket No. 81-078-M on June 3, 1981. That appeal is still pending. 

On April 4, 1985, counsel for DER in the appeal at E.H.B. Docket 

No. 81-078-M wrote counsel for A.E.S. the following letter: 

I am writing in response to your letter of April 1, 1985. 

You have advised me, and I have confirmed that Alternate 
Energy Store ("AES") was issued Mining Permit No. 302093-
46800301-01-0 ("Mining Permit") on May 4, 1981.1 You 
have also advised us, and we have confirmed that mining 
had not commenced at this site. You have also advised us 
and we have confirmed that a request for an extension of 
the mining permit was not made prior to the expiration 
date. 

25 Pa. Code 77.102(a)(6) specifies that mining permits 
expire automatically within two years of issuance unless an 
extension of time has been granted by the Department. By 
automatic operation of 25 Pa. Code 77.102(a)(6), the 
mining permit expired on or about May 4, 1983. 

It is from this letter that A.E.S. took this appeal, which A.E.S. 

filed with the board on May 6, 1985. In the Notice of Appeal, A.E.S. 

said that it was appealing the April 4, 1985 letter because it 

constitutes written notice of a denial of a request that A.E.S. 

DER used the wrong issuance date in this letter and in its Motion to 
Dismiss, in referring to Mining Permit No. 302093-46800301-01-0. As DER 
noted in its Amended Motion to Dismiss, Mining Permit No. 302093-
46800301-01-0 was issued on May 20, 1981. It was Mine Drainage Permit 
No. 46800301 that was issued on May 4, 1981. 
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alleged that it made to DER on December 14, 1984, to extend the permit 

nunc pro tunc; and DER abused its discretion and erred as a matter of 

law in refusing to extend the permit nunc pro tunc. In the alterna-

tive, A.E.S. requested the board to allow A.E.S., pursuant to 25 Pa. 

Code §21.53, to file an appeal nunc pro tunc from the actual expira

tion of the permit. 

DER filed a Motion to Dismiss this appeal on July 24, 1985. In 

its Motion to Dismiss, DER argued that the April 4, 1985 letter was 

not an appealable action of DER because the permit expired by 

operation of law, and the April 4, 1985 letter was written notice of 

the expiration and not an action or decision of DER. Further, DER 

argued that the board should not allow A.E.S. to appeal the expiration 

of the permit nunc pro tunc because A.E.S. has not alleged any facts 

that would justify the allowance of an appeal nunc pro tunc pursuant 

to 25 Pa. Code §21.53. The board agrees with DER that the April 4, 

1985 letter is not an appealable action of DER, and that the facts of 

this case do not justify the allowance of an appeal nunc pro tunc from 

the expiration of the permit more than two years ago. Therefore, the 

board grants DER's Motion to Dismiss. 

DER issued A.E.S. a mine drainage permit and a mining permit for 

a noncoal surface mining operation. The DER regulations pertaining 

to surface noncoal mining operations are contained at 25 Pa. Code, 

Chapter 77, Subchapter E. In particular, 25 Pa. Code §77.102(a)(6) 

pJ:ovides as follows: 

(6) The permit issued shall expire two years from 
the date of permit issuance unless mining has been 
started or an extension of time has been granted by the 
Department. 
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In this case, A.E.S. neither started mining nor requested an extension 

of the mining permit within two years of its issuance, and therefore, 

by automatic operation of 25 Pa. Code §77.102(a)(6), A.E.S. 's mining 

permit expired on or about May 20, 1983. Because A.E.S. did not 

request an extension of the permit prior to its expiration, no DER 

action was taken with regard to the permit's expiration, but rather, 

it expired automatically. Had A.E.S. requested an extension of the 

permit prior to its expiration, and DER refused to extend the permit, 

A.E.S. could possibly have appealed that refusal. But, A.E.S. allowed 

the permit to expire without making any attempt to have the life of 

the permit extended. A.E.S. now argues that it was unable to commence 

mining because of protracted litigation with Lower Providence Township 

before this board and before the Zoning Hearing Board of Lower 

Providence Township. The inability of A.E.S. to commence mining, 

however, does not excuse A.E.S.'s failure to request an extension of 

the permit prior to its expiration. In fact, since A.E.S. knew that 

it could not have commenced mining because of the pending litigation, 

A.E.S. certainly should have requested an extension of the permit if 

it wished to commence mining at some time in the future. 

A.E.S. further argues that DER somehow waived the mandate of 25 

Pa. Code §77.102(a)(6) because DER participated, after the expiration 

of the permit, in Lower Providence's appeal of the permit issuance, 

and DER did not raise the issue of expiration of one of the two 

interrelated mining permits. In the first place, parties dealing with 

the government are charged with knowledge of and are bound by lawfully 
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promulgated regulations. See Brown v. Richardson, 395 F. Supp. 185 

(W.D. Pa. 1975). DER's failure to inform A.E.S. of the automatic 

expiration of its permit cannot obligate DER to reinstate the permit, 

since DER was under no obligation to inform A.E.S. that the permit 

would expire. Second, Lower Providence Township is the appellant in 

the appeal of the permits' issuance at E.H.B. Docket No. 81-078-M, and 

Lower Providence has the burden of"proof in that appeal. In fact, 

although DER is a party to that appeal, DER has not actively partici

pated in that appeal, and DER informed A.E.S. that DER's policy is not 

to defend third party appeals of permit issuances. Therefore, DER's 

failure to raise the issue of permit expiration in the appeal at 

E.H.B. Docket No. 81-078-M is irrelevant to the issues raised in this 

appeal. 

A.E.S. also argues that 25 Pa. Code §77.102(a)(6) is not en

forceable because it was promulgated pursuant to a statute that has 

been repealed. Specifically, A.E.S. argues that 25 Pa. Code 

77.102(a)(6) was promulgated pursuant to the Surface Mining Conser

vation and Reclamation Act, 52 P.S. § 1396.1, et seq., and as it 

relates to noncoal mining, this Act was repealed by Section 27 of the 

Noncoal Surface Mining Conservation and Reclamation Act, the Act of 

December 19, 1984, P.L.l093, No. 219. Section 24 of the Noncoal 

Surface Mining Conservation and Reclamation Act, 52 P.S. §3324, 

however, specifically preserved the regulations pertaining to noncoal 

operations promulgated under the Surface Mining Conservation and 

Reclamation Act until, "modified, repealed, suspended, superseded, or 

otherwise changed under the terms of this act and the regulations 

promulgated under this act." But, in any event, these regulations were 

- 825 -



.n effect in May, 1983, when A.E.S.'s permit expired. 

As of May 20, 1983, A.E.S.'smllring permit ceased to exist, and 

1either DER's failure to notify A.E.S. that the permit expired, nor 

~ubsequent changes in the law pertaining to noncoal surface mining can 

)ring the permit back into existence, or obligate DER to consider 

~einstating the permit. A.E.S. requested DER to extend the life of a 

1onexistent permit "nunc pro tunc. ·n DER responded to this request by 

Lnforming A.E.S. that pursuant to 25 Pa. Code §77.102(a)(6), the 

?ermit had automatically expired after two years. This letter simply 

Lnformed A.E.S. of the legal status of its mining permit. Thus, this 

letter was not a final action of DER that affected A.E.S. 's personal 

~r property rights, privileges, immunities, duties, liabilities, or 

~bligations. As such, the April 4, 1985 letter is not a DER action 

that is appealable to this board. See 2 Pa. c.s. ~01; 25 Pa. Code 

21.2(a); Standard Lime and Refractories Company v. DER, 2 Pa. Cmwlth. 

424, 279 A.2d 383 (1971); DER v. New Enterprise Stone and Lime 

:ompany, Inc., 25 Pa. Cmwlth. 389, 359 A.2d 845 (1976). 

A.E.S.'s alternative argument in this case is that the board 

should allow A.E.S. to appeal nunc pro tunc the expiration of the 

permit, if the board does not allow the appeal of the April 4, 1985 

letter. The permit expired on or about May 20, 1983, and A.E.s. filed 

this appeal nearly two years later on May 6, 1985. A.E.S. argues that the 

board should allow an appeal nunc pro tunc from the permit expiration 

because the board held hearings in the appeal from the permit issuance 

after the permit had expired, and neither DER nor Lower Providence 

Township raised the issue of expiration of the permit. Further, 

A.E.S. argues that it was impossible for it to have commenced mining 
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prior to May 20, 1983 because of the pending appeal with this board 

from the permit issuance, and proceedings before the Zoning Hearing 

Board of Lower Providence Township. Finally, A.E.S. argues that the 

board should allow an appeal nunc pro tunc from the permit expiration 

because DER did not notify A.E.S. in writing of the permit's 

expiration until April 4, 1985, DER did not publish the permit's 

expiration in the Pennsylvania Bulletin, and DER has a duty to notify 

the operator in writing of the impending expiration of issued permits, 

particularly while DER is actively participating in litigation 

challenging the issuance of the permits. 

The board's regulation pertaining to appeals nunc pro tunc is 25 

Pa. Code §21.53, which provides in pertinent part as follows: 

(a) The Board upon written request and for good 
cause shown may grant leave for the filing of an appeal 
nunc pro tunc; the standards applicable to what con
stitutes good cause shall be the common law standards 
applicable in analogous cases in Courts of Common Pleas 
in the Commonwealth. 

The board has interpreted this rule as only allowing appeals nunc pro 

tunc when fraud or some breakdown in the operations of the board has 

caused the delay in the filing of the appeal. Petricca v. DER, 1984 

EHB 519; Soberdash Coal Company v. DER, 1983 EHB 323; East Side 

Landfill Authority v. DER, 1982 EHB 299. See also Rostosky v. DER, 26 

Pa. Cmwlth. 478, 364 A.2d 761 (1976). 

A.E.S. 's mining permit expired by automatic operation of 25 Pa. 

Code §77.102(a)(6), and the board questions whether this automatic 

expiration would have been appealable even if A.E.S. had timely 

appealed it. But, A.E.S. certainly has not alleged any circumstances 

that would justify the board's allowing A.E.S. to appeal this 
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automatic expiration nearly two years later. DER has no duty to 

inform permittees about the pending automatic expiration of their 

permits. Parties are charged with knowledge of the law, and DER's 

failure to inform A.E.S. of the applicability of 25 Pa. Code 

§77.102(a)(6) does not constitute fraud or a breakdown in the system. 

A.E.S. had the responsibility of knowing the terms of its permit, 

including its expiration date. Therefore, DER did not have an 

obligation to notify A.E.S. that the permit expired or to publish this 

expiration in the Pennsylvania Bulletin, since the expiration occurred 

by automatic operation of 25 Pa. Code §77.102(a)(6) and not by DER 

action. 

ORDER 

AND NOW, this 23rd day of October , 1985, the appeal of 

Alternate Energy Store, Inc., at EHB Docket No. 85-188-M, is 

dismissed. 

ENVIRONMENTAL HEARING BOARD 

cc: Bureau of Litigation 

For DER: John Wilmer, Esq., Philadelphia, PA 

For Appellant: Marc D. Jonas, Esq._, Norristown, PA 

DATED: October 23, 1985 
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CO/HMONWEALTH OF PENNSYLVANIA 

ENYIRON:\1ENTAL HEARING BOARD 

221 NORTH SECOND STREET 
THIRD FLOOR 

HARRISBURG, PENNSYLVANIA 17101 
(717) 787-3483 

'IEN'IH STREET BUILDING CORPORATION •· . 

. v. 

Docket No. 85-068-G 

Issued November 1, 1985 · 

COMMONWEALTH OF PENNSYLVANIA 
· DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPINION AND ORDER 
SUR PETITION FOR SUPERSEDEAS 

SYNOPSIS 

Appellant's petition for supersedeas fs denied. Appellant has f~liled 

to derronstrate a strong likelihood of prevailing on the merits of this appeal. 

'Ihe order at issue directs appellant to take remedial actions concerning a 

' landfill site previously owned by it. Authority for the. order may be derived 

from §l917A of the Administrative Code, 71 P.S. §510-17, whicll grants DER the 

p:>v.;er to abat,e nuisances, statutory and otherwise. §401 of the Clean Streams 

Law, 35 P.S. §691.401, declares the discharge of pollution to the waters of the 

Corrrronv.;ealth to be a nuisance. 'Ihe record as established to date indicates 

that p:>llution is discharging from the site. 'Iherefore, it is likely that DER. 

p:>ssesses the legal authority for the issuance of the order appealed herein. 

'Ihe fact that Tenth Street did not actually operate the landfill which 

was located on its property does not mean that it cannot be hE!!ld responsible for 

a nuisance condition which was created on its land. Tenth Street had k.'1owledge 
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of the existence of the conditions existing at the site which have given rise 

to the nuisance and, in fact, accepted res:pJnsibility for these conditions prior 

to the tirre that it transferred the property to another person. 'Iherefore, it 

can be held res:pJnsible for the nuisance. 'Ihe fact that it has transferred the 

property does not affect this ronclusion. DER1 s authority under §1917A is un

conditional; it is not limited by the fact that the party res:pJnsible for the 

nuisance is no longer in PJSsession of the property. 'Ihe Board also rejects 

'Ienth Street 1 s arguments that DER has exercised its authority in a discriminatory 

fashion and that DER erred by allegedly failing to give ronsideration to the 

eronomic impact of its actions. Neither of these argurrents is supported by the 

record developed to date. 

OPINION 

'Ihis appeal concerns an order issued by the I.epartrrent of Environrrental 

Resources ("DER") to the appellant, 'Ienth Street Building CorpJration ("'Ienth 

Street"). 'Ihe order directs Tenth Street (as well as others) to undertake 

rerredial measures in connection with property previously owned by 'Ienth Street 

and used as a solid waste dis:pJsal site (the "site"). 'Ienth Street filed a 

petition for supersedeas with this Board on March 27, 1985. A supersedeas 

hearing was held on May 14 and 15, 1985. At the close of the hearing the pre

siding Board :rrember advised 'Ienth Street that its petition very likely would be 

denied. ~.prder denying a supersedeas was issued however, and the parties were 

given the op:pJrtunity to brief the issues raised by the petition. 'Ihis opinion 

sets forth the rationale underlying our decision to deny the supersedeas. 

'Ifle Board 1 s rules governing the issuance of a supersedeas require con

sideration of the following factors: 
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1) irreparable hann to the petitioner; 
2) the likelihood of the petitioner 1 s prevailing on the rreri ts; and 
3) the likelihood of injury to the public. 

25 Pa.Oode §21.78(a). In addition, §21.78(b) provides that: 

A supersedeas shall not issue in cases where nuisance or 
significant (rrore than de minirri.is) pollution or hazard to 
health or safety either --exJ.sts or is threatened di.rring the 
period when the supersedeas would be in effect. 

'Ihe Board has interpreted these standards in light of the existing 

case law of this Comrronweal th. In Pennsylvania Public Utility Oorrmission v. 

Process :Gas Cbnsumers Group, 502 Pa. 545, 467 A.2d 805 (1983), the Pennsylvania 

Suprerre Oourt set forth standards which guide the Board 1 s application of the 

above-quoted rules. While the Process Gas Cbnsurrers case does not address the 

grant of a supersedeas, the guidelines it provides for the grant of a stay are 

applicable to and consistent with the Board's rules. 'Ihese guidelines are as 

follows: 

[T] he grant of a stay is warranted if: 

1. 'Ihe petitioner makes a strong. showing that 
he is likely to prevail on the rrerits. 

2. 'Ihe petitioner has smwn that without the 
requested relief, he will suffer irreparable 
injury. 

3. 'Ihe issuance of a stay will not substantially 
hann other interested parties in the proceedings. 

4. The issuance of a stay will not adversely affect 
the public interest. 

467 A.2d at 809. 

We note that the first of these criteria requires a strong showing of 

likelihood of success on the merits. While this reguirerrent should not be applied 

as an inflexible rule, Process Gas Consumers, supra, at 809 n.8, in rrany circum-

stances it becorres the prirrary concern. Particularly where, as here, the clairred 
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cause of the irreparable hann is the cost of corrplying with the order at issue, 

it is imperative that the likelihood of '!enth Street's succeeding on the rreri ts 

be reviewed first sirice, by definition, the cost of corrpliance with a lawful 

order never can constitute irreparable hann. William Fiore v. DER, 1983 EHB 528 

(Opinion and Order, August 24, 1983) . 

The facts of this matter, as develo:r;:Bd to date, are as follows. '!erith 

Street tought the proJ;Brty which is the subject of the DER order in J:.)ecember of 

1965. Use of the land as a landfill began in 1966 and continued until 1970. 

During this period a wide variety of waste was buried at the site, including 

rrnmicipal and industrial wastes. The testirrony indicated that Tenth Street agreed 

to pennit the use of its property for a landfill at the urging of the city of Erie, 

particularly the mayor's office, which was concerned with finding a suitable site 

for dis:r;osal of waste within the city limits. '!enth Street apparently agreed to 

lease the property for use as a landfill subject to assurances that the Erie 

County Health J:.)epartrrent ~IDuld :rronitor the site for corrpliance with public health 

requirerrents. 

Consideration for the lease during rrost of this period was the nominal 

rent of ten dollars per month. For a four-rconth period just prior to tennination 

of the lease arrangerrent, the rent was one thousand dollars per rronth, which was 

paid in one lump sum at the beginning of this four-rronth period. The property 

was leased to Mr. Pasquale Pontillo during the period that landfilling operations 

were taking place. The four-rronth lease executed in 1970 also narred Gerald and 

Marilyn Olgin as lessees. These individuals are named, along with Mr. Pontillo, 

in the instant DER order as parties responsible for abaterrent at the site. Mr. 

Pontillo was the party res:r;onsible for operation of the landfill, however. 
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On several occasions fan.11 1966 through 1970, the Health Departnent 

notified Tenth Street that Mr. Pontillo was operating the landfill in violation 

of public health require:rrents. Upon receiving notice of this fact, Tenth Street 

w:>uld advise Mr. Pontillo that it intended to tenninate the lease. On each 

occasion prior to 1970, hov~ever, '.Ienth Street agreed to contmuation of the 

lease after urging by the city of Erie. In 1970 Tenth Street finally did tenni

nate the lease, and landfill operations at the site ceased. 

In the spring of 1983, '.Ienth Street was inforrred by DER that there 

~re problems existing at the landfill site, which were manifesting themselves 

as certain chemical corrp:mnds present in the water in the vicinity of the site. 

During May and June of 1983, DER and the representatives of '.Ienth Street corrmuni

cated at sorre length concerning these problems. In a letter dated June 24, 1983, 

'.Ienth Street's representative, Mr. Baldwin, advised DER that "it is our intention 

to properly close the site and have the necessacy studies corrpleted so that this 

can be accomplished properly." On November 9, 1984, '.Ienth Street sold the site 

to Mr. Pontillo for $1000. 

In its post-hearing brief in support of the petition for supersedeas 

'.Ienth Street raises the argument that DER lacks the authority to issue the order 

with which this appeal is concerned and that, therefore, the order represents 

an abuse of DER' s discretion. 'lhus, Tenth Street would have us conclude that 

it is likely to succeed on the merits of this appeal. '.Ienth Street discusses 

several statutory provisions; however, since we conclude that DER assuredly does 

have the po~r to issue the order, we need not discuss each of '.Ienth Street's 

contentions. It is sufficient if the order can be based upon a single grant of 

authority to DER, e.g., section 1917A of the Administrative Code, 71 P.S. §510-17, 

which provides in pertinent part: 
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The r:epartment of Environrrental Resources shall 
have the power and its duty shall be: 

(1} 'Ib protect the people of this Comron
weal th from unsanitary conditions and other 
nuisances, including any condition which is 
declared to be a nuisance by any law adminis-· 
tered by the department; 

* * * 
(3} 'Ib order such nuisances including those 

detrirrental to the public health to be abated 
and rerroved. (Errphasis added} 

Tenth Street argues that this provision was not intended to apply to 

sites such as the subject landfill site since it claims that there has been 

no evidence that the Pontillo site either presents 11 unsanitary conditions 11 or 

is 11 detrirrental to the public health. 11 Putting aside for the rrorrent Tenth 

Street's contention that the record does not demonstrate a threat to the public 

health, we note that DER could derive authority for issuance of the order from 

the errphasized portion o£ the quoted provision alone. 

Section 401 o£ the Clean Streams Law, 35 P.S. §691.401 (11 CSL11
}, upon 

1 
which the order in part is based, provides that: 

It shall be unlawful for any person or 
municipality to put or place into any waters of 
the Cormonwealth, or allow or permit to be dis
charged from property owned or occupied by such 
person or rmmicipality into any waters of the 
Cormronwealth, any substance of any kind or character 
resulting in pollution as herein defined. Any such 
discharge is hereby declared to be a nuisance. 
(~hasis added} 

1 The order finds that §401 of the CSL was violated, but does not specifically 
cite §401 as authority for issuing the order. 'Ihis omission is inconsequential. 
There is no requirerrent that the order specifically cite the definition of a 
nuisance in §401 in order for DER to rely upon that definition as authority for 
the order. §1917-A, supra, incorporates all laws administered by DER which declare 
certain conditions to be nuisances. See Ryan v. Comrronwealth, DER, 30 Pa.Orwlth. 180, 
373 A.2d 475, n.6. The order at issue did cite §1917-A. 
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"Pollution", as defined in the CSL, 35 P.S. §691.1, includes: 

[C]ontamination of any waters of the Comrronwealth 
such as will create or is likely to create a nui
sance or to render such waters harmful, det:i::irrental 
or injurious to public health, safety or welfare, 
or to dorrestic, municipal, comttercial, industrial, 
agricultural, recreational, or other legitimate 
beneficial uses, or to livestock, wild animals, 
birds, fish or other aquatic life ... 

'Ihus, any condition which threatens to or does create contamination 

such as that outlined in §691.1, supra, constitutes pollution and the discharge 

of such pollution to the waters of the Comrron'IM2alth is a nuisance within the 

rreaning of §691.401. Where a nuisance exists, DER has the authority to order 

its abaterrent. 

Given the foregoing, -we must begin our analysis with an examination of 

wh2ther pollution is being discharged from the site previously owned by Tenth 

Street. 'Ihere is no dispute that the water present in the drainage swale which 

lies to the north of the site represents groundwater which has discharged from 

the site. 
2 

Analyses of samples taken from the swale reveal the presence of vinyl 

chloride, benzene and various other chemical compounds. 'Ihe level of vinyl chlor-

ide on occasion has exceeded the National Academy of Sciences drinking water 

standard, as identified by DER' s expert toxicologist, Dr. Sivarajah, during the 

hearing. In addition, the level has exceeded that which Tenth Street' s expert 

toxicologist, Dr. Marshall, stated is recomrended by the federal Occupational 

Safety and Health Administration, i.e., one part per million. Dr. Marshall note(l 

that this limit is for eXfX)sure in an occupational setting and that it would be 

appropriate to apply lower permissible limits when dealing with the general public, 

2 . . 1 d 'Ihe fact that creatlon of the dralnage swale by PennDOT may have revea e 
the presence of pollutants in the groundwater is irrelevant here. 'Ihere is no 
indication that PennOOT did anything rrore than reveal the presence of a preexisting 
pollutional condition. 
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e.g., perhaps as much as one ht.m.dred tines rrore stringent. (We, of course, 

are not bound by OSHA' s standards) . 

Both vinyl chloride and benzene are known hl.liPail carcinogens. There is 

no established threshold level for carcinogenicity for these two substances; 

theoretically, any arrount can produce carcinogenic effects. In addition, some 

of the substances present in the water are teratogenic, that is, they are capable 

of causing birth defects. Dr. Sivarajah concluded that chronic eXfX)sure to the 

levels of substances present in the water in the drainage swale would create 

adverse health ef£ects. 

We have little difficulty concluding, based up:m the facts stated 

above, that the water in the drainage swale is being contaminated with substances 

which "will create or [are] likely to create a nuisance or to render such waters 

harmful, detrimental or injurious to public health, safety or welfare," i.e., 

that there is "pollution" present, as defined in the CSL, 35 P.S. §691.1. Since 

this pollution is being discharged to the waters of the Comrronwealth, i.e., 

cascade Creek, a nuisance condition is present. 35 P.S. §691.401. DER therefore 

possesses the authority to order its abatement. 

The issue now becomes whether, despite its statutory authority for the 

order, we would be likely to £ind that DER has abused its discretion by directing 

the order to 'Ienth Street. Tenth Street first argues that the facts will not 

support the order. It contends that the pollution present in the drainage .swale 

is not derived £rom the Tenth Street site but, rather, from neighboring property 

known as the Currie site, which also had been used as a landfill, and with which 

Tenth Street apparently is not associated. 

Tenth Street contends that the direction of groundwater flow in the 

vicinity of the two sites is such that much of the groundwater beneath the Currie 

- 836 -



site flows beneath the Tenth Street site and eventually is discharged at the 

drainage swale. Thus, Tenth Street w:mld have us conclude, the r:ollution 

present in the drainage swale derives from the CUrrie site and not from the 

Tenth Street site. Tenth Street bases this thesis ur:on its a:::mtention that 

the creation of the drainage swale by PennDOI' altered t..~e direction of gronnd

water flow in the area of the ~ sites. 

Under the facts of this case, as developed so far, it is not reasonable 

to conclude that the CUrrie site is the sole, or even the primary, source of the 

J:=Ollutants present in the swale. The water in the swale is discharging from the 

Tenth Street site. Irrespective of the merits of Tenth Street's contention that 

creation of the swale altered the direction of gronndwater flow, we may supr:ose, 

if only arguendo, that a portion of the gronndwater beneath the CUrrie site flows 

beneath the Tenth Street site and is discharged at the swale, given the fact that 

the general direction of gronndwater flow is to the north. (The test.irrony concern

ing the barrier effect of Pittsburgh Avenue is inconclusive.) The record reveals, 

mwever, that substantial anonnts of precipitation can be expected to penetrate 

the Tenth Street site in a given year and be manifested in part as the discharge 

at the swale. . Since the materials buried in the Tenth Street site are essentially 

the sarre as those buried within the CUrrie site (as far as has been determined 

to date) and since in both cases the disr:osal activities occurred over a long 

period of tine and involved substantial anot.m.ts of waste, it is reasonable to 

conclude that at least part of the r:ollution present in the swale derives from 

the Tenth Street site. 

Tenth Street's remaining argurrents are legal. Its primary contention 

is that it is nnfair for DER to direct the order to Tenth Street because Tenth 

Street did not operate the landfill and therefore cannot be said to have been 

at fault. 
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Given the existence of a nuisance as defined by §401 of the CSL, the 

issre which confronts us here is whether the fonrer owner of the property up:m 

which that nuisance exists can be held responsible for its abaterrent, despite 

the fact that it is not the party who actually created the nuisance. In deciding 

this issue, it first must be determined whether the fonrer landowner could be 

held responsible if it had not transferred the land, since if there would be no 

liability absent the transfer we need not address the effect which the transfer 

would have. In this context we must examine the case law on the issue of liability 

for nuisance oondi tions. 

The Pennsylvania Suprerre Court has recognized that "a thing may be a 

public nuisance because it is so declared by statute •.. [or] it may be declared 

a nuisance as a matter of cornrron law if, though not prohibited by statute, it 

unreasonably interferes with the rights of the public." Comronweal th v. Macibnald, 

464 Pa. 435, 347 A.2d 290 (1975), cert.denied, 429 u.s. 816 (1976) (citing Common-

wealth v. Barnes and Tucker Company, 455 Pa. 392, 319 A.2d 871 (1974) for the latter 

prowsition). 'Ihis staterrent is consistent with the rule of the Restaterrent (2d) 

of 'Ibrts, §821B which provides: 

Public Nuisance 

1) A public nuisance is an unreasonable interference 
with a right common to the general public. 

2) Circumstances that may sustain a holding that an 
interference with a public right is unreasonable 
include the following: 

(a) whether the oonduct involves a significant 
interference with the public health, the public safety, 
the public peace, the public comfort or the public 
convenience, or 

(b) whether the conduct is proscribed by statute, 
ordinance or administrative regulation 

* * * 
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The Pennsylvania courts have oonstrued the CSL as embodying comron law 

concepts of public nuisance and on occasion have determined a party' s liability 

under that statute by relying up:m the cormon law doctrine. Cornronweal th v. 

Barnes and Tucker Company, 455 Pa. 392, 319 A. 2d 871 (1974) (Barnes and Tucker I); 

Philadelphia Chewing Gum Corp. v. Cornronwealth, DER, 35 Pa.Orwlth. 443, 387 A.2d 

142,149-50 (1978) (aff'd in part, dismissed in part sub nom. National Wood Preservers 

v. Commonwealth, DER, 489 Pa. 221, 414 A.2d 37 (1980) appeal dismissed, 449 U.S. 803). 

See also, Philadelphia Electric Company v. Hercules, Inc., 587 F.Supp. 144 (E.D.Pa. 

1984) (rev'd on other grounds, No. 84-1159, slip op. (3rd Cir., May 28, 1985)). 

In Philadelphia Chewing Gum, supra, the oourt ooncluded that §316 of 

the CSL, 35 P.S. §691.316, constituted an "implicit" declaration that the typ: 

of condition with which the court was there ooncemed, i.e., groundwater contamin-

ation, was a public nuisance. Accordingly, the court felt it appropriate to apply 

3 
corruron law public nuisance doctrine to determine liability. 387 A. 2d 149-150. 

In the present rratter, we are dealing with an explicit, rather than implicit, 

declaration that certain conditions are public nuisances, i.e., §401 of the CSL. 

Thus, it is not only useful but appropriate for us to refer to the cormon law to 

examine whether responsibility for the conditions at the site properly could be 

attributed to Tenth Street. 

'Ihe liability of a landowner for a nuisance existing on its land which 

it did not create is, of course, precisely the issue which the oourt addressed in 

Philadelphia Chewing Gum. The court held that in such circumstances a landowner 

could be held liable if it either permitted or authorized the creation of the 

3 
On appeal, the Pennsylvania Suprerre Court did not reach the issue of the 

application of cornron law theories to liability under §316, since it was simply 
addressing the constitutionality of §316 and not the analysis that the lower 
court had adopted. 
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condition on its land or knew or should have known of the existence of the 

condition, and associated itself with it in sorre positive aspect, beyond rrere 

ownership or occupancy, after its creation. 387 A.2d 150. 

Where the landowner had leased the property to the person responsible 

for the creation of the condition, the court required relatively little to 

rreet this test. Liability was based upon the finding that the lessor should 

have known of the condition since it was existing on his land and upon the 

finding that he had :pJSitively associated himself with it by virtue of the 

leasehold agreerrent with the tenant and· the tenant's successor in interest. 

'Ihe facts of the present appeal are much rrore conducive to a finding 

of liability under tl1is theory than the facts presented in Philadelphia Chewing 

Gum itself. 'Ienth Street certainly had ample reason to know that ronditions 

on its property were potentially detrirrental to the public health. It admits 

that it was inforrred on several occasions by the Erie County Health Departrrent 

that Mr. Pontillo was :hot conforming his operation to public health requirerrents. 

~nth Street also admits that on each of these occasions it gave serious con

sideration to tenninating Mr. Pontillo's lease but that, until 1970, it decided 

to penni t continued operation, after discussions with the city. 'Ihere is no 

indication that the decisions by Tenth Street to allow continued operation were 

anything other than voluntary. 

'Ihus, we conclude that Tenth Street may be held resp:msible for the 

creation of the nuisance under the authority of Philadelphia Chewing Gum~ Tenth 

Street's association with the conditions created by Mr. Pontillo clearly went 

beyond those of the landowner in Philadelphia Chewing Gum, and, in any event, 

under the holding of that case, it appears that the existence of the leasehold 
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. . . . 4 
relat1onsh1p alone would be suff1c1ent. 

This conclusion is consistent with the staterrent of the court in 

Barnes and Tucker I, supra, that "the absence of facts supporting concepts of 

negligence, foreseeability or unlawful conduct is not the least fatal to the 

existence of a comron law public nuisance." 319 A.2d at 883. The court also 

has stated, in what it terrred an "analagous context", i.e., that presented to 

it on appeal from the Philadelphia Chewing Gum decision, that "the notion of 

fault is least functional . . • when balancing the interests of a property 

owner against the interests of a state in the exercise of its police J:X>Wer, 

because the beneficiary is not an individual but the corrmuni ty." National 

Wbod Preservers, 414 A.2d at 46,n.l8. 

We now reach the issue of whether Tenth Street 1 s transfer in 1984 

of the property UJ:X>n which the nuisance exists eld:illUilates its res:J;X>nsibility 

for that condition. We conclude that Tenth Street retains res:J:X>nsibility. 

It has been held that DER has express, unconditional authority to order the 

abaterrent of nuisances and that this authority is not limited by the fact that 

the party res:J:X>nsible for the nuisance is no longer in possession of the property 

up:m which the cxmdition exists. :EWan v. Comronwealth, DER, 30 Pa.Cmwlth. 180, 

373 A.2d 475 (1977). The authority exercised by DER in :EWan was §1917-A of the 

Administrative Code, and §401 of the Clean Streams Law, both of which are quoted 

supra. The court there stated that "[w]here there is statutory authority to order 

a,batement of a nuisance, the fact that the nuisance is on the land of a stranger 

is no reason for not abating it." 373 A.2d at 478. 

4 
!'-breover, although it is not critical to our determination, we note that 

Tenth Street has expressed an indication that it intended to accept SOITE degree of 
responsibility for the site prior to the transfer of the property to Mr. Pontillo. 
In a letter dated June 24, 1983 addressed to DER, Tenth Street 1 s representative, 
Mr. Baldwin, stated that "it is our intention to properly close the site and have 
the necessary studies completed so that this can be accomplished properly." 
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A recent federal decision inter-Preting the CSL has construed the Ryan 

and National Wood Preservers decisions, su~ra, as iJ:lcliec;_ting that the Pennsyl

vania Suprerre cburt, if given the o~portunity, wocld adopt the rule of Section 

840A offhe Restateirent (2d) of 'lbrts whiciliprovides: 
•-! ,, '·.: ' ...... _::' ···'..... • • : • • •• 

A vendor or lessor of land upon which there 
,isa a:mcli,tion involving _a nuisance for .. 
which he \1\iDuld be subject to liability if 

,_ ; , , l'le oontinueq in, pos::;ess~()n ,remains subject 
to liability for the continuation of the 
nuisance after he t;.ransfers the lanq. 

Philadelphia Electric Company v. Hercules, Inc., 587 F.Supp. 144 (E.D.Pa.l984) 

(rev'd on other grounds, tb. 84-1159,_ slip op. (3rd Cir., May 28, 1985). We find 

this reasoning persuasive. It would be absurd to hold that 'Ienth Street, after 
' : , ... ~ 

being in'ionred by DER. 'in 198:3 that there was a J;X>llutional disch~rge from the site, 

could relieve itself of any responsibilit~ for the dis~ge by sellillg the property 

in 1984 to Mr. Pontillo. 

Iri: ~Cldition,, we rej~Ct Tenth Street's argmrent that it is likely to 
. . ' 

succeed ori. the rreri ts; of ;-ti1£s .appep.l because DER acted unfairly in issuing the 
' ~ ~-· .. ,, . ·." .. ''. - .. ·' 

order; the unfaimess, accordin~' ~ 'Ienth Street, stems from the allegation that 

there are rrore parties responsible for creation of the conditions existing on the 

site than those na:rred in the order. At this stage of this proceeding, no case has 

been made out sufficient to derronst.rate discriminatory enforcerrent of the law on 

the part of DER. Putting aside the substantial issue of whether 'tliis Bo~rd '-

possesses tl1e au,t11ori ty. t~ orger DER to exercise its discre,tiop to pros~cute certain 

indiV:i4Ua.1~, ~ n9t~ j:fut "rrer~ laxity of enfm~cernent by. 't±l~-.al.lthorities is not 

sufficient to- esta:blish an irripermissible exercise of discd..r~na:tion in the enforce-

ment of the law." Kroger Oo. v. O'Hara 'lbwnsnip, ~43 Pa.S\lper. 479,, 366 A.2d 254,256 

(1976); Philadelphia Chewing Gum Oorp. v. Oomrronwea:i:th, .bE~, ;35 Pa.errWlth. 443, 

387 A.2d 142,152 (1976). 
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Finally, we reject Tenth Street's contention that it is likely to 

succeed on the rrerits because DER failed to consider the economic i.rrpact of its 

action. The record reveals very little about economic considerations one way 

or another. At a supersedeas hearing, it would be Tenth Street' s burden to 

demonstrate that there is a strong probability that DER indeed failed to consider 

such consequences. Nothing resembling such a showing has been made, even assuming 

DER had the duty to consider economic consequences of its order, which Tenth 

Street also has not shown. 

ORDER 

WHEREFORE, this 1st day of November1, 1985, it is ordered that Tenth 

Street's Petition for Supersedeas is denied. 

DATED: Noverrber 1, 1985 

cc: Bureau of Litigation 
For the Appellant: 

George I . Buckler, Esquire 
Meyer, Darragh, Buckler, 

Bebenek & Eck 
Pittsburgh, PA 

Po bert W. Thomson, Esquire 
Reed Smith Shaw & McClay 
Pittsburgh, PA 

Beth Baldwin, Esquire 
Tenth Street BUilding Corporation 
Erie, PA 

ENVIKJNMENTAL HEARING BOARD 

Member 

For the Commnweal th, DER 
Howard J. We in, Esquire and 
Lisette McCormick, Esquire 
DER Western Region 
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J & W COAL CCMPANY 

v. 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
221NORTHSECONDSTREET 

THIRD FLOOR 
HARRISBURG, PENNSYLVANIA 17101 

(717) 787-3483 

Docket No. 85-242-M 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 

Snyopsis 

This appeal of a compliance order issued by the Department of Environ

mental Resources (DER) is dismissed because it was not timely filed pursuant 

to 25 Pa. Code §21.52. The thirty day appeal period in 25 Pa. Code §21.52 

began w run upon appellant 1 s receipt of the canpliance order, but this date 

is not in the record of this appeal. Appellant' however' is deemed to have 

admitted, pursuant to 25 Pa. Code §21.64 (d), the allegation in DER 1 s Motion 

to Dismiss that the appeal was filed :rrore than thirty days from appellant 1 s re

ceipt of the cornpliance order because appellant failed to respond to DER 1 s Motion 

to Dismiss and failed to .respond to a Board order directing it to submit to the 

Board an affidavit specifying the date that it received DER1 s compliance order. 
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OPINION AND 
ORDER 

SUR MariON TO DISMISS 

On April 26, 1985, the Commonwealth of Pennsylvania, Department of Environ

mental Resources (DER) issued a corrpliance order to the J & w Coal Company 

(Appellant), and the same was mailed to Appellant by first class mail, postage 

prepaid on that date. 

On May 15, 1985, Appellant requested an administrative conference to 

discuss the said corrpliance order. 

On June 14, 1985, Appellant filed its notice of appeal with the Board. 

On July 2, 1985 DER filed a Motion To Dismiss with the Board, alleging that 

Appellant's notice of appeal was filed rrore than thirty (30) days after receipt 

of the corrpliance order from DER. 

Upon review of the notice of appeal filed with the Board, it was dete:r:mined 

that Appellant had failed to include in its notice of appeal the date on which 

Appellant had received the corrpliance order from DER. 

By notice dated October 15, 1985 the Board directed Appellant's counsel 

to provide to the Board within ten (10) days of receipt of the notice, by 

affidavit of Appellant, the date of receipt by Appellant of DER's compliance order. 

On October 31, 1985, DER filed with the Board an amendment to Paragraph 3 

of its Motion To Dismiss, which amendment conformed to the filing date of Appellant's 

notice of appeal with the Board, i.e., June 17, 1985. 

Appellant has failed to respond to the Motion To Dismiss, the Amendment 

thereto, and the Board's notice. 

Appellant has likewise failed to request an extension of time within which 

to file a response to DER' s notion, or the Board's notice. 
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Under the provisions of 25 Pa. Code §21.64 (d) the failure to respond 

to a properly filed notion renders the nonresponding party in default, and; 

the Board may i.Irpose sanctions in accordance with the provisio:ns. of ·25 Pa. 

Code §21.124, and ''may include treating all relevant factS stated in such·. 
1 

pleading or · rotion ·as adrlli tted." 

Although the Board· is errp::>wered to dismiss this ·appeal pursuant to the 
2 

provisions of 25 Pa ~ Code § 21.124 , we. choose not to do so in this matteL 

Rather 1 We ChOOSe the SanCtiOn Of treating the relevant facts Stated in the 

Motion to Dismiss filed by DER as admitted. 

1 

2 

The relevant factS are as follows: 

· 1. on. .April 26, 1985 DER issued the carpliance order which 
is the subject of this appeal, and the said order was 
mailed to Appellant herein on the' same date of April 26, 
1985. 

2. On May 15, 1985 Appellant requested an administrative 
conference 'with DER td discuss· the DER order~of April 26, 
1985. 

3. The instant notice of appeal was filed with this Board on 
·Ju.Ile 14, 1985. 

4. The filing date of .June 14, 1985 was more than thirty (30} 
days after Appellant received the order. 

25 Pa. Code §21.64 (d) Pleadings: generally. 
II (d). Any party failing to respond to a cOmplaTnt; hew matter, petition: 
or notion shall be deemed in default and at the Board's discretion sanctions 
may be lnposE:rl in accordance with. §21.124 of this title relating to sanctions; 
such sanctions may include treating all relevant factS stated in such 
pleacling' or notion as· adnii. tted. " · · · · 

The pertinent provisions of 25 Pa. Code §21.124 are: 
"The Board may irrpose sanctions upon a party. for failure to abide by. a 
Board order or Board rule of practice and procedure. Such sanctions may 
include the dismissal of any appeal. . • " 
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As can be noted, DER has not alleged the actual date of receipt of the 

contested order by Appellant. 

In its notice of appeal Appellant admits receipt of the said compliance 

order, but the specific date of receipt is not provided by Appellant in the 

notice of appeal. Such infonnation is required to be submitted to the Board 
3 

in notices of appeal filed with the Board. However, we need not, and do not, 

rule upon this deficiency in Appellant 1 s notice of appeal for the reasons 

specified hereinafter. 

Under the adrni tted facts, the Appellant had received DER 1 s compliance 

order by May 15, 1985 since that date is when Appellant requested an adrninis-

trative conference with DER to discuss the compliance order upon appeal. The 

record before the Board at this time does not contain sufficient infonnation 

to allow the Board to establish a date of receipt prior to May 15, 1985 by 

Appellant of the compliance order of DER dated April 26, 1985. However, on 

May 15, 1985, Appellant did request an administrative hearing to discuss the 

said compliance order. (See Exhibit B, Notice of Appeal) • 

Since DER has alleged that the compliance order of April 26, 1985, was 

mailed to Appellant on April 26, 1985, and that the filing date of this appeal, 

on June 14, 1985, was rrore than thirty (30) days after Appellant had received 

the order, which allegations this Board may treat as admitted, we find that 

Appellant received the compliance order at some undetennined date prior to 

May 15, 1985, which date of receipt was in excess of thirty days prior to the 

date of filing of the notice of appeal with the Board. 

3 
25 Pa. Code §21.5l(d) provides: 

"(d) Where the appellant has received written notification of an action of 
the Depart:.m=nt, such notification shall be attached to the appeal. 

In addition, under the provisions of 25 Pa. Code §21.52, the juris~ct~on of the 
Board shall not attach unless the appeal "is filed with the Board.w~thin 30 days 
after the party appellant has received written notice" of the action of DER. 
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Having concluded that the notice of appeal was filed rrore than thirty (30) 

days after receipt of the order by Appellant, this Board is without jurisdiction 

to hear this appeal. 

Under the provisions of 25 Pa. Code §21.52 (a) the Board has ·no jurisdiction 

over appeals filed beyond thirty ( 30) days from receipt by Appellant of written 

notice of the action of DER. This provision has been adjudged a jurisdictional 

requirement by the Comronweal th Court so as to deprive the Board in such instance 

of jurisdiction to hear appeals which are filed untimely. Rostosky v. Cormon

wealth of Pennsylvania, Department of Environmental Resources, 26 Pa. Orwlth. 

478, 364 A.2d 761 (1976). 

ORDER 

AND, NOW, this 6th day of November, 1985, the Motion To Dismiss filed by 

DER is granted, and the appeal of J & W Coal Company at EHB Docket No. 85-242-M 

is dismissed. 

ENVIROl:\IMENTAL HEARING BOARD 

• MAZUIJ.O, 

~&~ 
cc: Bureau of Litigation 

For DER: Bernard A. Labuskes, Jr. , Esq. 
Central Region 

For Appellant: Edward Kopko, Esq. 
Pottsville, PA 

DATED: November 6, 19 85 
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GERALD W. WYANI' 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
221NORTHSECONDSTREET 

THIRD FLOOR 
HARRISBURG, PENNSYLVANIA 17101 

(717) 787-3483 

Docket No. 84-422-M 

Issued: November 6, 1985 

v. 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

Synopsis 

This is an appeal of an approval by the Department of Environmental 

Resources of a revision to a municipality's official sewage facilities plan. 

The appeal is dismissed because it was not timely filed pursuant to 25 Pa. 

Code §21.52, and because appellant has not alleged sufficient reasons for 

the allCMance of an appeal nunc pro tunc. 
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OPINION 
AND 

ORDER 

Pursuant to regulation, the Departrrent of Envirorunental Resources (DER) 

caused to be published in the Pennsylvania Bulletin on January 14, 1984, its 

approval of a revision to the Official Sewage Facilities Plan of the Borough of 

Newry. 

On December 17, 1984, Gerald W. Wyant (Appellant) filed a notice of appeal 

with the Board. 

On September 20, 1985, the Borough of Newry (Permittee/Appellee) filed 

with the Board its Motion To Dismiss Appeal (Motion), and on October 15, 1985, 

Appellant filed its Appellant's Reply To Permittee's Motion To Dismiss (Reply). 

In its Motion, Pennittee alleges that the Board lacks jurisdiction to hear 

this appeal since the appeal was not filed within thirty (30) days of the date 

of publication of DER • s action in the Pennsylvania Bulletin, pursuant to the 

provisions of 25 Pa. Code §21.52. 

Under the provisions of 25 Pa. Code §21.52 (a) "jurisdiction of the Board" 

does not attach unless the appeal is filed within thirty (30) days after publi-

cation in the Pennsylvania Bulletin. 

In his reply, Appellant urges the Board to accept his appeal nunc pro tunc, 

or to dismiss the rrotion as untimely filed. 

Other than a recitation of the various merits of his appeal, Appellant cites 

no legal reasons why the appeal should be alla.ved nunc pro tunc. The Board has 

issued numerous decisions wherein the standards for grant of an appeal nunc pro 

tunc have been established and, unfortunately for Appellant, those standards have 

not been alleged or met in this appeal. 
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As we stated in East Side Landfill Authority d/b/a East Side Sanitary 

Landfill v. DER, 1982 EHB 292: 

"To allow an appeal nunc pro tunc, the allowance must be 
based on extraordinary conditions and must involve fraud or 
some breakdown in the courts' operation through . . . 
default of its officers, whereby the party has been impaired." 

1982 EHB 292, at 301, citing Township of Franklin, 2 Pa. Crnwlth, 496, 276 A.2d 

549 (1971). We see no such conditions present in this appeal. 

Appellant also alleges that the Motion is untimely pursuant to the pro-

visions of 25 Pa. Code §21.64 and the Board's Pre-Hearing Order No. 1 issued 

December 31, 1984. The allegation is not specific and does not specify wherein and 

in what respects the Motion is untimely, and is therefore dismissed as being 

without merit. 

The allegation of late filing by Appellant is of a jurisdictional nature, 

and the record reveals that the appeal was indeed filed after rrore than thirty 

(30) days had elapsed from the date of publication in the Pennsylvania Bulletin. 

It is well established that this Board is without jurisdiction to hear an appeal 

which has been filed untimely. Rostosky v. Comronwealth of Pennsylvania, Depart

ment of Environrrental Resources, 26 Pa. Crnwlth. 478, 364 A.2d 761 (1976). 

Accordingly, the appeal cannot be sustained. 
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ORDER 

AND, NOW, this 6th day of November, 1985, upon consideration of the Motion 

To Dismiss this appeal filed by Permittee/Appellee herein, and the Reply filed 

by Appellant, the appeal of Gerald W. Wyant, at EHB Docket No. 84-422-M is 

dismissed. 

cc: Bureau of Litigation 

For DER: George Jugovic, Jr. , Esq. 
Central Region 

For Appellant: J. Randall Miller, Esq. 
Altoona, PA 

For Permittee: Terry R. Bossert, Esq. 
McNees, Wallace & Nurick 
Harrisburg, PA 

DATED: November 6, 1985 

- 852 -

ENVIRONMENTAL HEARING BOARD 

m~ w~''""'~ 



COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
221NORTHSECONDSTREET 

THIRD FLOOR 
HARRISBURG, PENNSYLVANIA 17101 

(717) 787-3483 

FRANKLIN 'KWNSHIP BOARD OF 
SUPERVISORS, et al. Docket No. 84-403-M 

v. 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPINION AND ORDER 

Issued: November 12, 1985 

SUR PEI'ITION '10 INTERVENE 

Synopsis 

Petitioner's notion to intervene in the appeal of a DER denial 

of a landfill operator's application for the reissuance of a solid waste 

pennit is denied. Here DER denied the penni.t under the Solid Waste Manage-

rrent Act, 35 P.S. §6018.503 (c) and (.d). Petitioners have failed to rreet 

their burden of proof as outlined in the EHB Rules of Practice and Procedure, 

25 Pa. Code §21. 62, and the General Rules of Admi.ni.strati ve Practice and 

Procedure, 1 Pa. COOe §35.28. There has been no shc:Mi.ng by Petitioners that 

their interests are both relevant and inadequately represented by the present 

parties. Petitioner's intervention here would not be in the public's 

interest and would only lead to unnecessary proliferation and confusion of 

issues. 
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OPINION 

Delta Excavating and Trucking canpany, Inc. (Delta) has appealed 

fran a denial by the Department of Environrrental Resources (PER) of Delta's 

application for the reissuance of solid waste permit number 1101105 (Landfill 

Acres Permit) . The Landfill Acres Permit was denied by DER under the Solid 

Waste Hanagernent Act, 35 P.S. §6018.503(.c) and (d). Under §6018.503(d), 

DER found that Delta was in violation of an earlier consent Order. Under 

§6018.503(c), DER found that Delta had an unsatisfacto:ry record of carpliance 

with environrrental laws and regulations. DER also based its denial on the 

grounds that the physical conditions of the site were inappropriate for a 

landfill. On September 20, 1985, Jercme Green, Thanas .Matko, Richard Hoover, 

John Shade, Donald E. Kimberling, and Blair County Independent Haulers 

Association (Petitioners). filed a Petition to Intervene in the above-captioned 

matter. Petitioners seek to present evidence in this matter that the denial 

of the Landfill Acres Pennit will (a)_ have an adverse econanic impact upon 

independent haulers in the Blair and Huntingdon County areas, (b) have an 

adverse impact upon the general health and welfare of the Blair and Huntingdon 

County areas, and (c) impair existing contracts between certain of the Peti

tioners and Delta. DER has notioned to dismiss the Petition to Intervene. 

Delta has responded stating its wish that the Petition to Intervene be 

granted. Having fully considered the facts and issues as alleged by Petitioner, 

-we hereby deny the Petition to Intervene in the above-captioned matter. 

The question of intervention in a case before the Enviromnental 

Hearing Board (EHB)._ is prbnarily governed by the EHB Rules of Practice and 
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Procedure, specifically 25 Pa. Code §21.621 , and the General Rules of 

Administrative Practice and Procedure, specifically 1 Pa. Code §35.282 , and 

the case law interpreting these statutes. Intervention is discretionary 

1 25 Pa. Code §21. 62 (in pertinent part) 

2 

(a) Petitions for leave to intervene in any proceeding before the 
Board shall be filed prior to the initial presentation of evi
dence in such proceeding and shall set forth the specific grounds 
for the proposed intervention, the position and interest of the 
petitioner in the proceeding and a stat.errent of the reasons why 
said interest is or may be inadequately represented in such pro
ceeding. 

(b) Intervention is discretionary with the Board and shall be subject 
to such tenus and conditions as the Board may prescribe. 

(c) The Board shall not deny the right to intervene on the basis that 
the proposed intervenor does not have a proprietary interest 
affected by the action appealed. 

1 Pa. Code §35.28 

(a) Persons. A petition to intervene may be filed by any person 
claiming a right to intervene or any interest of such nature that 
intervention is necessary or appropriate to the administration of 
the statute tmder which the proceeding is brought. Such right or 
interest may be any one of the follCMing: 

(l) A right conferred by statute of the United States or of this 
ccmnonwealth. 

(2) An interest which may be directly affected and which is not 
adequately represented by existing parties, and as to which 
petitioners may be botmd by the action of the agency in the 
proceeding. The follCMing may have such an interest: con
surrers, custarrers, or other patrons· served by the applicant 
or respondent; holders of securities of the applicant or 
respondent; employes [sic] of the applicant or respondent; 
competitors of the applicant or respondent. 

(3) Any other interest of such nature that participation of the 
petitioner may be in the public interest. 

(b) Ccmnonwealth. The camonwealth or any officer or agency thereof 
may intervene as of right in any proceeding subject to the pro
visions of this part. 
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with the EHB and is subject to such tenns and conditions as the Board may 

prescribe. 25 Pa. Code §21.62(b). Although not exclusive, the EBH con-

siders these factors in ruling upon a petition for intervention: (1) the 

prospective intervenor's preciSe interest, campbell et al. v. DER, .1980 EHB 

338; (2) the adequacy of representation provided by the existing parties to 

the proceeding, Township of r.ti.ddle Paxton v. DER, 1980 EHB 483; (3) the nature 

of the issues before the Board, CaRpbell et al v. DER, 1980 EHB 338; (4) the 

c¢>ility of the prospective intervenor to present relevant evidence, campbell 

et al. v. DER, 1980 EHB 521; and (_5) the effect of intervention on the ad

ministration of the statute(s) tmder which the original proceeding is brought, 

DER v. U. S. Steel, 1975 EHB 449. See also Charles H. Koch, Jr., Administrative 

Law and Practice, §5.16 (1985). 

Intervention is a matter canpletely within the discretion of the 

Board. 25 Pa. Code §21. 62 (b), See also U. S. Steel v. DER, 1975 EHB 451. 

'Ihe standing necessary to initiate an administrative action and the standing 

necessary for intervention are not the same. George campbell et al. v. DER, 

1980 EHB 521. The standards which must be met for the purpose of intervention 

are less substantial than those required for standing to appeal. campbell 

et al., supra. A party seeking leave to intervene need not show that it 

would have had the standing to file the original appeal. Middle Paxton 

'I'c:Mnship v. DER, 1980 EHB 483; see also campbell et al., supra. Havever, the 

prospective intervenor must show that its interests are relevant and will not 

be adequately represented by another who is already a party to the case. 

Middle Paxton, supra. '!his burden is on the prospective intervenor. Sunny 

Fanns LTD v. DER, 1982 EHB 442. The Board's I;XJlicy is to liberally grant 

intervention to parties having substantial, inmediate, and direct interests 

in the outccme of a matter before the Board. Al Hamilton Contracting Co. v. 

DER, 1982 EHB 387. Also, per 1 Pa. Code §35.28(a) (3), the Board will grant 
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intervention where it would be in the public interest. However, the 

corollary to 1 Pa. Code §35.28(a) (3) is that the Board will not grant in

tervention where it will not be in the public interest, such as where 

intervention would overly broaden the scope of the original appeal. 

The EHB here finds that Petitioners have not net their burden of 

proving that their interests are relevant and would be inadequately repre

sented before the Board. The economic impact of the landfill Acres Pennit 

denial upon Petitioners as outlined in their petition is not directly nor 

substantially relevant to the above-captioned matter. Petitioner's con

tractual interests and obligations as to Delta are not cognizable before 

the Board. 'lb the extent that Petitioners do have an interest in having a 

landfill provided to them through the approval of the Landfill Acres Per.rnit, 

that interest is IIDre than adequately represented by Delta. The particular 

issues raised here by DER's denial of the Landfill Acres Per.rnit are pri

marily related to the particular site involved and Delta's abilities and 

qualifications to operate a landfill on that site. The Board sees no reason 

to believe that Petitioners have any greater ability to present relevant 

evidence on these issues than Delta. Intervention in this matter would not 

benefit the EHB as the trier of fact. See, SUI1Ily Fanns LTD, supra. 

Intervention here would :rrerely lead to a proliferation and confusion of 

issues through the introduction of irrelevant evidence and testi.m:>ny which 

would impede the Board's hearings and deliberations. 
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ORDER 

AND l\O'V, this 12th day of November , 1985, it is 

hereby ORDERED that the Petition to Intervene of Jerare Green, Thanas Matko, 

Richard Hoover, John Shade, Donald Kimberling, and the Blair County 

Independent Haulers Association is denied. 

DATED: November 12, 1985 

cc: Bureau of Litigation 

bl 

For the Ccmronwealth, DER: 
Jarres Morris, Esquire 
Eastern Region 

For Franklin Township: 
Robert B. McKinstry, Jr. , Esq. 
David G. Mandelbaun, Esq. 

For Delta: 
John F. Stoviak, Esq. 
Michael Krancer, Esq. 

For Petitioning Intervenors: 
Jack M. Stover, Esq. 

- 858-

ENVIRCl'JMENTAL HEARING BOARD 





COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
221NORTHSECONDSTREET 

THIRD FLOOR 
HARRISBURG, PENNSYLVANIA 17101 

(717) 787·3483 

FUEL TRANSPORTATION CO. 1 INC. 

v. 

C'Ot-.1MONWEALTH OF PENNSYLVANiA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

Synopsis 

Docket No. 85_360_M 

Issued: November 13 1 1985 

This appeal is dismissed because it was not timely filed pursuant to 

25 Pa. Code §21.52 1 and the appellant's failure to mail the Notice of the 

Appeal to the proper address does not warrant the Board's allowing an appeal 
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OPINION AND ORDER 

This is an appeal from an order of the Department of Envirorunental 

Resources (DER) issued under the Clean Streams Law, 35 P.S. §§691.1 et ~-, 

which ':lPpellant admits it received on July 24, 1985. ·On August 14, 1985, 

appellant mistakenly filed its Notice of Appeal with DER's Bureau of Litigation 

rather than with this board. After realizing its mistake, appellant filed 

a Notice of Appeal with the board on August 29, 1985. DER has rroved to dismiss 

this appeal for lack of jurisdiction. DER' s rrotion to dismiss is granted 

because this appeal was not filed with this board within thirty days after 

appellant received notice of DER's action, as required by 25 Pa. Code §21.52(a). 

This board has no jurisdiction over untimely appeals. Rostosky v. DER, 26 

Pa. Cmwlth. 478, 364 A.2d 761 (1976). 

Appellant has requested that the board grant it an appeal nunc pro tunc, 

although appellant has not averred any circumstances that would warrant the 

granting of an appeal nunc pro tunc. The appeal was untimely because appellant 

filed it at the wrong address, even though the board's correct address was on 

both the order from which the appeal was taken and the appeal fo:rm itself. 

The :Qoard only allCMs appeals nunc pro tunc when fraud or some breakdown in 

the operations of the board has caused the delay in filing the appeal, 

Petricca v. DER, 1984 EHB 519, East Side Landfill Authority v. DER, 1982 

EHB 299 . Appellant's failure to· mail the Notice of Appeal to the proper 

address in light of the order's inclusion of the correct address cannot 

justify an appeal~ pro tunc. 
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ORDER 

AND NOW, this 13.th day of November, 1985, the appeal of Fuel Transportation 

Co., Inc., at EHB Docket No. 85-360-M, is dismissed. 

ENVIRONMENTAL HEARING BOARD 

cc: Bureau of Litigation 

Kenneth A. Gelburd, Esq./DER Eastern 

Alfred Francis Shea, Esq. /For Appellant 

DATED: November 13, 1985 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 

221NORTHSECONDSTREET 
THIRD FLOOR 

HARRISBURG, PENNSYLVANIA 17101· 
(717) 787-3483 

BRADFORD COAL CCMPANY, INC. 

v. 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 

Synopsis 

Docket No. 85-278-M 

Issued: November 13, 1985 

This appeal is dismissed because it was not timely filed pursuant 

to 25 Pa. Code §21.52. 
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OPINION AND ORDER 

The Department of Environmental Resources (DER) hand delivered a Com-

pliance Order to Bradford Coal Ca:npany, Inc. on June 3, 1985. Bradford 

filed an appeal with this board fran this Corrpliance Order. The board 

received Bradford's Notice of Appeal on July 5, 1985, thirty-two days after 

Bradford received the Corrpliance Order. DER filed a Motion to Quash this 

appeal for untimeliness. In response to DER's notion, Bradford argued that 

it mailed the Notice of Appeal from Clearfield on July 2, 1985, that mail 

from Clearfield consistently takes only one day to arrive in Harrisburg, and 

that the reason it took longer in this case was that mail service was probably 

disrupted by the July 4th holiday. 

The board's rule, 25 Pa. Code §21.52(a), requires that parties file 

appeals with the board within thirty days after they receive notice of DER • s 

action. This requirement is mandatory, and the board simply has no jurisdiction 

over untimely filed appeals. Rostosky v. DER, 26 Pa. Cnwlth. 478, 364 A.2d 

761 (1976) . Furtherrrore, 25 Pa. Code §21.11 (a) and Rostosky make it clear 

that ·the date of receipt by the board is determinative of timeliness, and 

not the claimed date of mailing. Petricca v. DER, 1984 EHB 519. Therefore, 

the board grants DER • s Motion to Quash. 

ORDER 

AND NOW, this 13th day of November, 1985, the appeal of Bradford Coal 

Company at EHB Docket No. 85-278-M is dismissed. 

cc: Bureau of Litigation 

Tinothy J. Bergere, Esq. /DER Central 
Dwight L. Koerber, Jr. , Esq ./For Appellant 
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COMMOlVHIEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
221 NORTH SECOND STREET · 

THIRD FLOOR 
HARRISBURG, PENNSYLVANIA 17101 

(717) 787-3483 

BETI'Y SIMPSON 

. v. 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 
and C & K CDAL COMPANY, Penni ttee 
and BRCWNING-FERRIS INDUSTRIES OF PA.; INC., 

Intervenor 
and CITY OF PHILADELPHIA, Intervenor 

OPINION AND ORDER 

SYNOPSIS 

Docket No. 85-214-G 

Issued November 21, 1985 

Although Simpson 1 s pre-hearing merrorandum, even after anendment, is 

not wholly satisfactory, the Board ,does not believe it would be useful to require 

Simpson to file yet another anended pre-hearing rrenorandum at this time. Rather, 

the other parties are ordered t<? file their pre-hearing rrerroranda, accompanied by 

suitable notions to limit the issues. Because Simpson definitely has standing 

to pursue her conplaint that application of sewage sludge illlder the appealed-from 

permit will subject her to noxious odors, and because a hearing on the rreri ts of 

this complaint probably will be necessary, the Board 1 s choice of procedure should 

facilitate--not delay--ultimate resolution of this .matter. 
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OPINION 

On Septerrber 17, 19 85, this Board. issued an Opinion and Order in this 

rratter, granting Si:rrpson standing to pursue her allegation that operation of 

the appealed-from permit for application of sewage sludge will subject her to 

noxious odors. Our September 17 Order also offered Si:rrpson the opportunity--via 

filing of an amended pre-hearing rrerrorandum--to justify her pursuit of co:rrplaints 

other than her aforesaid complaint about noxious odors. 

Simpson now has filed this amended (titled "Final") pre-hearing rrerro

randum. In addition to her odor co:rrplaint, she mainly co:rrplains that application 

of the sludge will affect her water supply and threaten her food supply. However, 

her allegations in these regards remain largely conclusory and in many respects 

vague. 'Ihe Board is uncertain whether Sirrpson is oo:rrplaining that DER has violated 

applicable regulations, or is alleging that the applicable regulations--though 

co:rrplied with by DE~-are insufficient to adequately protect her water and food 

supplies. Where Simpson does allege specific violations of regulations, e.g., 

violations of regulations in 25 Pa.Code Chapter 75, Si:rrpson typically has not 

explained why those regulations are applicable to the instant appeal. 

Nevertheless, the Board does not feel that forward progress on this 

appeal will be advanced by requiring Si:rrpson to file yet another pre-hearing memo

randum (we have had three all told, including a rrerrorandum clarifying Si:rrpson' s 

standing to appeal). Simpson does have standing to raise her odor co:rrplaint; on 

this issue, at least, a hearing on the merits probably will be needed. 

Therefore, the other parties, including the Intervenors, are ordered to 

file their pre-hearing rrerroranda in co:rrpliance with our Pre-Hea,ring Order No. 1, 

as best they can. These pre-hearing rrerroranda nay be accorrpanied by notions to 

limit the issues in this appeal because, e.g., the regulations allegedly violated 
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by DER are not ar:plicable, or under paragraph 4 of Pre-Hearing Order No. l, 

which reads: 

4. A party rray be deemed to have abandoned 
all contentions of law and fact not set forth in 
its pre-hearing :rrerrorandurn. • . 

All such notions must be justified specifically, of course. The tirre for Sirrpson 1 s 

reply to such notions is specified in paragraph 4 of our Pre-Hearing Order No. 2; 

under the precept of l Pa.Code §31.2, the Board reserves the right to allow Sirrpson 

to once again anend its pre-hearing :rrerrorandurn before ruling on those notions. 

'!he Board will specify the precise restrictions on the Intervenors 1 

participation in the hearing on the :rreri ts of this rratter after the Board has 

received the pre-hearing :rrerroranda called for above, and has ruled on the accorrpany-

ing notions, if any. In the :rreanti:rre the Board believes the ti:rre has co:rre .to 

reexamine Sirrpson 1 s petition for supersedeas, for reasons explained in the last 

paragraph of our September 17, 1985 Opinion. 

ORDER 

WHEREFORE, this 21st day of November, 1985, it is ordered as follows: 

l. Within twenty (20) days of the date of this Order, all parties and 

Intervenors (other than Simpson) are to file their pre-hearing rnenoranda, and 

accorrpanying notions if any, consistent with the discussion ln the accorrpanying 

Opinion. 

2. About five days after receipt of this Order, Sirrpson is to contact 

the Board for the purpose of arranging a telephone conference call to discuss: 
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a. Scheduling the hearing on the :rreri ts. 

b. Whether a hearing on the supersedeas petition should 

be scheduled. 

c. Any needed clarification of this Opinion. 

DA'IED: November 21, 1985 

cc: Bureau of Litigation 
David R. Crowley 1 Esquire 
Joseph K. Reinhart 1 Esquire 
Howard J. Wein 1 Esquire 
Hen:ry Ray Pope III, Esquire 
!.Dis Reznick 1 Esquire 

· :r::elx:>rah A. G. Golden, Esquire 

ENVIIDNMENTAL HEARING BOARD 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 

221 NORTH SECOND STREET 
THIRD FLOOR 

HARRISBURG, PENNSYLVANIA 17101 
(717) 7 87-3483 

DEL-AWARE UNLlliTTED, INC. Docket No. 84-361-G 

v. 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 

and PHILADELPHIA ELECI'RIC O)MPANY, Pennittee 

OPINION AND ORDER 

SYNOPSIS 

Issued November 21, 1985 

The Board defers its final ruling upon the permittee's Motion to 

Dismiss this appeal pending review of amended allegations made by Appellant 

in response to the acccrnpanying Order. The Appellant has a substantial 

interest in the subject matter of this appeal, i.e., the issuance of an 

NPDES penni t to the permittee. The Appellant, however, must also derronstrate 

that its interest i's inmediate and direct, i.e., a causal connection between 

its interests and the challenged action. In order to make a final detennina-

tion concerning the Appellant' s standing, the Board must know whether the 

Appellant is asserting that the statutory or regulatory scheme applied by 

DER was violated or if it is claiming that such scheme is simply inadequate 

to protect the Appellant's interests, despite being applied as it was intended 
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to be. If the Appellant is claiming that there have been statutory or regula

tory violations and it can establish that its interests are among those which 

this statutory or regulatory scheme was designed to protect, then it need not 

set forth specific allegations tending to show a causq.l connection between 

the challenged action (the pennit issuance) and the alleged hann which will 

result to the Appellant's interests since a violation of the statute or 

regulation would be equivalent to hann to the Appellant' s interests. If, 

however, the Appellant intends to assert that the statutory or regulatory 

scheme is inadequate to protect its interests, then it must set forth_ specific 

allegations tending to establish a causal connection between the inadequate 

regulation or statute and the hann which the Appellant believes will result 

to its interests. 

* * * 

I. INTRODUcriON 

This appeal concerns the issuance of a National Pollutant Discharge 

Elirirination System (NPDES) pennit to the Philadelphia Electric Company by the 

Pennsylvania Department of Environmental Resources C'DER"). The pennit 

authorizes discharge of water from the Limerick nuclear power generating 

facility, operated by the pennittee, to the Schuylkill River. The appeal has 

been filed by a citizens' group, Del-Aware Unlimited. 

A Motion to Dismiss for lack of standing has been filed by the 

penni ttee. In an Opinion dated May 13 1 1985, entered at this docket number 1 

the Board provisionally granted Del-Aware standing 1 subject to the presentation 

of evidence substantiating Del-Aware's allegations concerning standing. A 

hearing for the purpose of taking such evidence was held on May 17, 1985, at 
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which time several of Del-Aware's members testified to their interests in 

and use of the Schuylkill River. At the close of the hearing the Board gave 

the parties opportrmi ty to file IPeiiDranda of law addressing the issue of 

Del-Aware' s standing. For reasons which need not be detailed here, these 

rrerroranda have not been filed. The Board has detennined that it would be in 

the interests of all concerned for the Board to set forth in detail the 

requirements it expects Del-Aware to meet in order to establish its standing 

given the factual circumstances of this appeal. 'Ib the extent that our 

rulings herein appear to differ from those of our Opinion of May 13, 1985, or 

from statements we made at the May 17, 1985 hearing, this Opinion controls; 

any apparent inconsistencies may be attributed to the Board's previous 

failure to clarify the significance the Board assigns to the types of legal 

allegations which. Del-Aware may be intending to assert in this appeal. 

II. GENERAL REQUIREHENTS FOR STANDING 

In our Opinion of May 13, 1985 we held that the doctrine of repre

sentational standing applies in Pennsylvania, pennitting an organization or 

association to bring an action in its awn name if it or any one of its ~s 

is suffering or likely to suffer "inrnediate or threatened injury resulting 

from the challenged action sufficient to satisfy the William Penn Parking 

Garage standard. " American Bookseller's Association, Inc. v. Rendell, 

481 A.2d 919, 927 (Pa.Super.l984). See also, Tripps Park Civic Association 

v. Pennsylvania PUC, 42 Pa.Omwlth.317, 415 A.2d 967 (1980). 

The William Penn standard to which the Rendell Court made reference 

is, of course, that set forth in William Penn Parking Garage v. City of 

Pittsburgh, 464 Pa. 168, 346 A.2d 269 (1975). Under the Penn standard a 

litigant nrust have a "substantial, imrrediate and direct interest" in the 

subject matter of the litigation. Thus, in order to establish standing in 
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this matter, Del-Aware must demonstrate either that it, as an organization, 

has an interest meriting standing, or that some one or more of its members 

has such an interest. 

The case law of this Commonwealth permits a party to base its 

standing upon CMnership of property adjacent to the parcel of land or body 

of water which allegedly will be affected by the challenged action. Canmunity 

College of Delaware County v. Fox, 20 Pa.Orwlth.335, 342 A.2d 468 (1975).. In 

particular, where the action at issue has the potential for affecting a 

stream or river, a person who owns land on the banks of the waterway has the 

requisite interest to establish standing. Committee to Preserve Mill Creek 

v. Secretary of Health, 3 Pa.Orwlth. 200, 281 A.2d 468 (1971). 

Where there is no CMnership interest in adjacent land, however, 

standing may be considerably more difficult to establish. In our earlier 

opinion we recognized that recreational use of a public natural resource may 

be sufficient to satisfy the William Penn standard. Indeed, the Penn Court 

itself recognized that "same interests will suffice to confer standing even 

though they are neither pecuniary nor readily translatable into pecuniary 

te:rms. " 346 A. 2d at 281. In light of this statement, we concluded that a 

citizens' group can establish a "substantial" interest under Penn, i.e., one 

which is distinct from that of the general public, if, for example, it dem:m

strates that its members make substantial use of the public resource which 

allegedly is threatened by the challenged action. 

Even if the citizens' group can establish a substantial interest, 

however, it still must derronstrate that the interest is both "direct" and 

"imrediate" under the Penn test. These latter two requirements concern the 

causal connection between the actions challenged and the alleged harm. In our 

May 13, 1985 Opinion, we explained that this would require a showing of a 
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not-too-rerrote causal connection between the discharge allowed by the NPDES 

penni t arid the detrimental effects upon the Schuylkill which Del-Aware 

alleges. 

III. THE ESTABLISHED FACI'S CONCERNING APPELLANT'S INTERESTS 

The facts put on the record at the evidentiary hearing of May 17, 

1985 are as follows. No rrember of Del-Aware was shown to be the owner of 

property along the banks of the Schuylkill River. Although one member of 

Del-Aware, Mr. Sirrone, is the president of a boat club which owns property 

along the river, it is not he who holds the ownership interest and the boat 

club is not a member of Del-Aware. Thus, we conclude that no riparian 

interest has been derronstrated. 

Several rrembers of Del-Aware use the river for a variety of 

recreational purposes. Mr. Sirrone uses the river on nearly a daily basis for 

rowing. As a consequence of this use he often finds himself exposed to the 

water of the river directly, as when he must enter the river to retrieve lost 

equipnent or simply by being splashed with. the water as he rows. This 

individual is concerned that he will suffer adverse health. effects from the 

contacts with the river, because of the hannful substances which. allegedly 

will be introduced into the river at the pennittee' s facility; he also fears 

that these hannful substances will degrade his equi:prnent. In addition, he 

is concerned that eutrophication (law levels of dissolved oxygen) may result 

from temperature increases caused by the discharge from the permittee's 

facility. [The boat club and the area of the river utilized by this individual 

for his recreational rowing are approximately fifty miles downstream from the 

point of the contested discharge (N. T. 48) . The NPDES permit sets temperature 

restrictions for the discharge.] 
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Another member of Del-Aware picnics along the banks of the river 

approximately four ti.Ires per year, walks along the banks perhaps more fre

quently, and generally derives aesthetic enjoyment fran the view of the 

river as she drives alongside it several ti.Ires a month. 

A third rrernber of Del-Aware frequently fishes in the river, i.e., 

once or twice per week. She also sails the river occasionally and in this 

process is splashed with the river water. She believes that the water she 

receives from the mnnicipal water authority is taken fran the Schuylkill 

River. This is the water she consllf'lEs in her home. 

Del-Aware's president frequently walks along the river. She testi

fied that many members of the organization make recreational use of the 

Schuylkill for fishing, swimming, water-skiing and boating on a regular basis, 

and that Del-Aware itself, as a representative of its members, has an interest 

in the effect upon the river caused by the contested discharge. She also 

testified that several members drink Schuylkill water. 

Finally, a member of Del-Aware has made a doC'llrlEntary fiJm concern

ing'wildlife, including the wildlife which exists in and around the Schuylkill. 

She expressed concern that degradation of the water quality as a result of the 

contested discharge would adversely affect this wildlife. In addition, this 

individual bicycles· along the river three or four times per year. 

N. HAS APPELLANT DEM)NSTRATED A SUBSTANTIAL, ThlMEDIA'IE AND DIRECT IN'IEREST? 

A. Substantial Interest 

The first question to be addressed is whether Del-Aware has satis

fied the "substantial" interest prong of the William Penn test, i.e., whether 

its interest has been shown to be distinct from the abstract interest of the 

general public in securing compliance with the law relevant to this appeal. 
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Unless the interest is substantial there is no need to inquire whether it 

is imnediate and direct. It is quite clear that at least one rrember of 

Del-Aware, Mr. Si.rrone, has an interest distinct from that of the general public. 

In addition, the Board has concluded that members who drink Schuylkill water 

or who frequently fish in the river, or who enjoy occasional (but not rare) 

walks along the river have demonstrated a substantial interest in maintenance 

of the river as a natural resource. The fact that they share this interest 

with a very large body of persons does not detract from this finding. The 

Pennsylvania Suprerre Court has stated that the requirement that the litigant's 

interest be substantial "is not intended to bar fran relief persons injured 

by breach of a public duty merely because many others have incurred similar 

injuries as a consequence of that breach." carlino v. \rilhitpain Investors, 

499 Pa. 498, 453 A.2d 1385, 1387 (l982). 

B. Imnediate and Direct Interest 

Thus, the issue before us is whether Del-Aware's alleged injuries 

to its aforementioned substantial interests also meet the "imnediate" and 

"direct" prongs of the William Penn test, i.e., whether there is a sufficient 

causal connection between these interests and the challenged DER action. On 

our review of the pleadings filed to date, and of the arguments made during 

the evidentiary hearing, we still are uncertain whether Del-Aware is able to 

meet these "imnediate" and "direct" prongs. Ih this appeal, our evaluation 

of Del-Aware's attempts to meet these prongs cannot ignore the existence of 

a comprehensive statutory and regulatory scheme designed to protect th~ 

waters of the Conmonweal th fran degradation, enacted by the legislature and 

duly pranulgated by the Environmental Quality Board ("EQB"), the Clean Streams 

Law ("CSL"), 35 P.S. §691.1 et seq., and regulations in, e.g., 25 Pa. Code 

Chapters 92 and 93. We have been unable to decide whether Del-Aware is 
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claiming that DER failed to canply with the regulations in this regulatory 

scheme, or is claiming (explicitly or implicitly) that its substantial 

interests in the Schuylkill will be injured even though DER has cc:mplied 

fully with applicable regulations, or is making both these claims. This 

question about the nature of Del-Aware's claims must be IIDre fully 

elucidated before we can make a definitive ruling on Del-Aware's standing, 

since its answer bears significantly upon the type of showing necessary in 

order to demonstrate a "direct" and ''.immediate" interest. 

In detennining the type of showing which an appellant must make 

in order to demonstrate an .i:rrtrrediate and direct interest, it is helpful to 

examine the burden of proof the appellant would have to meet to prevail on 

the :m::!ri ts of its appeal once standing has been gained. Where the appellant 

maintains that there has been a violation of an applicable regulation, its 

burden differs significantly from that which would have to be Irk::!t where 

the claim is that the regulatory scheme is inadequate. If the appellant 

is attempting to show that the regulatory scheme is inadequate, it must 

prove that it will suffer same type of injury despite error-free application 

of all pertinent regulations. Where, however, an appellant is maintaining 

that a regulation has been violated by, e.g., DER, its burden is considerably 

less. It need only show· that the standard set forth in the regulation has 

not been met. It need not go further and deroonstrate that the failure to 

- 876 -



meet the standard will result in harm to itself.
1 

The reason for this difference is clear: when the EQB promulgates 

a regulation it does so only after considerable study and analysis. The 

presumption exists that regulations which have been properly promulgated 

by the EQB, especially regulations which are part of a comprehensive regula-

tory scheme, are necessary and sufficient to protect the environmental 

resource to which they are addressed. It is implicit, therefore, that a 

violation of any such regulation will result in ham to that resource; there 

is no need for the appellant to recapitulate the analysis which led the EQB 

to that conclusion. COITlf!Dnweal th, DER v. locust Point Quarries, 

1 The Pennsylvania courts have on numerous occasions held that DER 
is obliged to comply with the regulations which the EQB has established. 
Issuance of the instant NPDFS penni t would be an abuse of discretion if it 
is shown that the permit did not canport vvith EQB regulations, whether or not 
Del-Aware is able to prove that this failure to ccmply with the regulations 
would result in degradation of the SchuyJkill. u.s. Steel Corp. v. DER, 
65 Pa.O"rMlth.l03, 442 A.2d 7 (1982); East Pennsboro Township Authority v. DER, 
18 Pa.Omwlth.58, 334 A.2d 798 (1975); U.S. Steel v. DER, 1980 EHB 1 (Adjudica
tion dated January 4, 1980). 

This general rule is not inconsistent with a ruling that easily 
correctable, envirol1Irentally inconsequential violations of regulations should 
simply be corrected as an alternative to overturning the permit issuance. 
In addition, it is not inconsistent with rulings that: i) an appellant lacks
standing to raise the alleged violation; ii) that the regulation is inap
plicable; or iii) that the appellant has waived its opportunity to raise the 
issue of the alleged violation. Coolspring Township v. DER, 1983 EHB 151 
(Adjudication dated August 8, 1983); Robert and Florence Porter v. DER, 
Docket No. 84-240 (Opinion and Order dated September 13, 1985). 
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483 Pa. 350, 396 A.2d 1205 (1979); Cbolspring Tbwnship v. DER, 1983 EHB 151 

(Adjudi~ation dated August 8, 1983).
2 In short, causation of hann can be 

presuned once it is established that a regulation has been violated. On 

the other hand, an appellant who wishes to establish that a comprehensive 

regulatory scherre is inadequate does not have the advantage of :;mch a pre

sumption, and thus bears the much heavier burden of proving that hann will 

result despite the regulatory scheme's application in the fashion of EQB 

intended. 

C. Standing to Allege a Regulatory Violation 

Returning nCM to the requirerrents for standing, evidently it would 

be illogical, as well as fundamentally unfair, to make an appellant' s burden 

of demonstrating standing to raise a regulatory violation heavier than its 

burden of proving the regulatory violation; J.IDreover, any such. requirerrent 

often would J.IDre severely limit standing than the William Penn or Carlino 

courts, supra, seem to have intended. In particular, Del-Aware should be 

able to gain standing to pursue a claim that an (already established) sub-

stantial interest will be harmed merely by alleging that DER has violated a 

2 We are aware that any regulato:r:y violations Del-Aware alleges 
actually may produce only very small effects on, e.g., pollutant concen
trations in the Schuylkill at the location-- fifty miles downstream from 
the discharge--where Mr. Simone does his rowing. Nevertheless, the general 
rule stated supra (see note 1) must be faithfully adhered to, and with 
good reason. As argued by Del-Aware during the l-1ay 17, 1985 hearing, if 
the instant discharge were to be allowed despite regulatory violations be
cause the adverse effects on the Schuylkill seem small, and if the next 
appealed-from discharge were to be allowed for the same reason, soon 
enough the Schuylkill will have accumulated far fram small adverse effects, 
possibly even at points far downstream fram all allowed discharges. The 
EQB did not intend, and neither the Pennsylvania courts nor this Board can 
allow, any proved violation of a regulation intended to protect the environ
rrent on the excuse that in the case at hand the adverse environmental 
consequences of the violation seem unimportant. 
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regulation designed to protect this substantial interest. The William Penn 

"inrcediate" and "direct" causation requirerrents are satisfied by the afore

mentioned presumption that violation of an environmental regulation will 

cause harm to the environmental interest the regulation was designed to pro

tect. Requiring Del-Aware, in order to gain standing, to make any sort of 

showing that there is a not-too-remote causal connection between the 

alleged regulatory violation and hann to Del-Aware's substantial interests 

would be illogical and fundamentally unfair if, at the hearing on the merits 

of its appeal, Del-Aware would not be required to make any showing that such 

harm will be caused. 

Under federal precedent, a plaintiff who has alleged an "in]ury in 

fact" will have standing if it can show that "the interest the plaintiff 

seeks to protect is arguably within the zone of interests sought to be pro

tected by the statute or constitutional guarantee in question." Association 

of Data Processing Service Organizations v. camp, 397 U.S. 150, 153 (1970). 

In the instant appeal, therefore, the foregoing statement of Del-Aware's 

burden of demonstrating standing to raise an alleged regulatory violation is 

equivalent to the assertion that Del-Aware can gain standing to raise the 

alleged violation if it can convince the Board that--for Del-Aware's estab

lished substantial interests--the regulation in question meets the "zone of 

interests" test. Moreover, expressing Del-Aware's burden of gaining standing 

to raise an alleged regulatory violation in tenns of the "zone of interests" 

test is consistent with. recent Pennsylvania Supreme Court decisions, which 

have used the "zone of interests" test to decide various ccxnplainants' 

standing to allege statutory and regulatory violations. Upper Bucks County 

Vocational-Technical School Education Association v. Upper Bucks County 

Vocational Technical School Joint Committee, 504 Pa. 418, 474 A.2d 1120, 1122 

(1984). In ReEl Rancho Grande, 496 Pa. 496, 437 A.2d 1150, 1154 (1981). 
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In other words, the conclusion to which our discussion, supra, has led us--

narrely that once Del-Aware has shCMn it has substantial interests which 

allegedly will be hanned by DER's alleged regulatory violation, meeting the 

zone of interests test for standing to raise the regulatory violation is 

equivalent to rreeting the "imnediate" and "direct" prongs of the William Penn 

test--appears to be good Pennsylvania law. 

D. Standing to Allege Inadequacy of the Regulations 

We already have explained that an appellant who claims a canprehen-

si ve regulatory scheme is inadequate to protect its substantial interests 

bears the burden of proving (at the hearing on the merits} that ham will 

result even though the regulatory scheme has been correctly applied. Corres-

pondingly, there is no logical reason, nor any basis in fundamental faintess, 

to relieve such an appellant of its nonnal burden of meeting the William Penn 

"·inmediate" and "direct" prongs in order to gain standing. Before we can 

follow up on this conclusion, however, we must decide whether Pennsylvania 

precedents3 like Upper Bucks County and El Rancho Grande, supra, require us 

to. employ the zone of interests test when an appellant is alleging that a 

camprehensive regulatory scheme is inadequate to protect its substantial 

interests; under the zone of interests standard an appellant seeking standing 

does not have to set forth specific factual allegations which could support a 

not-too-rerrote causal connection between the challenged action and the 

alleged harm to the appellant's substantial interests. 

3 
As explained in our May 13, 1985 Opinion and Order at this 

docket number, we are bound by Pennsylvania standing law, not federal. See 
also Porter, supra. 
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We do not believe that Pennsylvania standing law requires us to 

employ the zone of interests test when an appellant such as Del-Aware is 

alleging that its substantial interests (in, e.g., the Schuylkill) will be 

injured even though there has been full ccmplianoe with applicable regula-

tions in a comprehensive regulatory schem2. William Penn, supra, in its 

discussion of the "imrediate" prong of its three-pronged standing test, 

stated: 

It is also clear that standing will be found ITDre 
readily \vhere protection of the type of interest 
asserted is among the policies underlying the legal 
rule relied on by the person claiming to be 
"aggrieved." 

For the Hilliam Penn court, therefore, the "zone of interest" test was not 

under all circurnstanoes unqualifiedly equivalent to the "irnrrediate" and 

"direct" prongs of the William Penn test; rather, for the William Penn 

court, a shewing that the zone of interests test was satisfied could strongly 

suggest, but by no means necessarily would demonstrate, that the not-too-

reiTDte causation requirement of the William Penn test had been met. The later 

Upper Bucks County and El Rancho Grande opinions, which. are the progeny of 

l'lilliam Penn but which apparently did take the "zone of interests" test to be 

unqualifiedly equivalent to the ~villiam Penn "irnnediate" and "direct" prongs, 

were concerned only with alleged statutory and regulatory violations that 

unquestionably were capable of causing harm to the complainants' substantial 

interests; though discussed under the rubric of causation requirements for 

standing, the real issue in each of Upper Bucks County and El Rancho Grande 

was whether the harm the complainants were alleging was of the type the 

allegedly violated statutes and regulations were intended to prevent. 

Assuredly the Upper Bucks County and El Rancho Grande courts were not conoerned 
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with fact situations anything like the instant appeal, where Del-Aware's 

Mr. Sirnone--apparently without any explicit claim that regulations designed 

to prevent degradation of the Schuylkill have been violated--is alleging 

that his substantial interest in rowing on the Schuylkill will be hanned by 

the permitted discharge SOI'llf2 fifty miles upstream. 

Furthermore, it is easy to see that in the circumstances of the 

instant appeal, where there exists a ccmprehensive regulatory scheme de

signed to protect the Schuylkill, regarding the zone of interests test as 

equivalent to the immediate and direct prongs of the William Penn test--for 

any allegations that the regulatory scheme is inadequate--can lead to absurd 

results. For instance, let us postulate, purely arguendo, the existence of 

another tiirely appellant, not Del-Aware or a member of Del-Aware, who--like 

Mr. Sirnone--has a substantial interest in rowing on the SChuylkill. This 

appellant's substantial interest obviously lies within the zone of interests 

of the comprehensive regulatory scheme designed to protect the Schuylkill. 

Therefore, if we grant that the zone of interest test is equivalent to the 

William Penn immediate and direct prongs, a bald allegation from this 

postulated appellant--to the effect that the regulations governing the 

appealed-from NPDFS pennit are inadequate to prevent hann to his substantial 

interest in rowing on the Schuylkill--would suffice to gain him standing 

to pursue this appeal, without the need to make any showing whatsoever that 

the discharge as permitted could cause his rowing interest to be adversely 

affected. However, it is conceivable (still purely arguendo) that this 

appellant expects to contend that his rowing will be adversely affected 

because the regulations allow discharges into the Schuylkill during periods 

of full m:JOn, which he believes to be dangerously unlucky. Surely the 

Pennsylvania Supreme Court did not intend that the zone of interests test 
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would be used so as to require this Board to process (to the surrmary 

judgrt'k2nt stage at least) an appeal like the one just postulated, which has 

utterly no likelihood of meeting the William Penn causation requirements. 

E. Conclusion 

vJe hasten to state that we certainly are not implying that 

Del-Aware's appeal is as irrational, or as little deserving of standing, as 

the appeal postulated supra. However, the conceptual possibility of such 

appeals illustrates our thesis that where Del-Aware is claiming (explicitly 

or implicitly) that its substantial interests in the Schuylkill will be in

jured even though DER has complied fully with applicable regulations, the 

reasonably inferred intent of the Pennsylvania Supreme Court along with 

considerations of good public policy require that Del-Aware meet the 

William Penn imnediate and direct prongs for those claims, without recourse 

to the zone of interests test. Of course, the possibility of such irrational 

appeals does not arise, and the zone of interests test leads to no absurdities, 

when an appellant is alleging that the ham to its substantial interests 

sterns from DER's failure to comply with. applicable regulations. 

The implications for Del-Aware of our discussions to this point 

can be sUITID2d up as follows. In order to dem:mstrate its standing here, 

Del-Aware first must clarify whether it is asserting that DER failed to 

comply with specific EQB regulations, or whether it is arguing that those 

regulations themselves are inadequate to protect Del-Aware's (already estab

lished) substantial interests. Once this much is clarified, we may detennine 

whether the "zone of interests" analysis should be applied, avoiding the 

need for Del-Aware to make an affinnative showing of causation of hann to 

its interests, or whether--if Del-Aware is alleging that the regulations are 

inadequate--Del-Aware also affinnatively has alleged a sufficient cat~al 
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connection between its "substantial" interest in the Schuylkill and the 

issuance of the NPDES penni t to warrant a finding of standing. 

We stress, furthennore, that Del-Aware cannot be allowed to ITeet 

the William Penn ".irrmediate" and "direct" causation prongs via purely 

conclusory allegations that the aforementioned required sufficient causal 

connection exists; Del-Aware must include some factual allegations making 

it reasonable to believe that the claimed causal connection could be proved. 

·For example, returning now to Mr. Simone' s substantial interest in rowing 

on the Schuylkill, if Del-Aware is not alleging that regulatory violations 

will ham his rowing interest, then to gain standing to pursue this alleged 

ham Del-Aware must produce factual allegations--about, e.g., the expected 

concentrations of pollutants· in the SChuylkill where Mr. Simone will be 

rowing and the likely effects of these pollutants on Mr. Simone should he 

fall into the river--making it reasonable to believe that these alleged 

pollutant concentrations will adversely interfere with Mr. S.imone' s rowing 

pleasures. In this connection we point out that--consistent with our rules 

and. regulations, 25 Pa. Code §21. 51 (e) --this Board normally does not insist 

that an appellant's original notice of appeal fully state the appellant's 

alleged grounds for appeal. Concerned Citizens Against Sludge, 1983 EHB 

282, 442 and 512 (Opinions and Orders, February 9, May 4 and August 19, 1983) . 

However, the instant appeal was filed on October 22, 1984, almost a year ago. 

Del-Aware has filed its pre-hearing memorandum as well as a supplemental 

pre-hearing memorandum; the period for discovery pennitted by our rules and 

by our Pre-Hearing Order No. 1 has long since passed without any request by 

Del-Aware for additional time to carrplete discovery. 25 Pa. Code §21.111. 

Surely it now is time for Del-Aware to justify its standing to appeal with 

more than purely conclusory allegations that the William Penn causation 

prongs will be met. 
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The Order which follows is consistent with the foregoing discussion. 

We recognize, however, that there is no unmistakable Pennsylvania precedent for 

our analysis of William Penn's requirerrents when an appellant who has established 

a substantial interest alleges violations of regulations intended to protect that 

interest or claims that the regulations are inadequate to protect that interest; 

precisely how to decide whether standing is deserved under such circumstances 

appears to be a question of first impression. Therefore, all parties to this 

appeal will be given the opportunity to register their views conceming our 

analysis before we issue any final ruling conceming I.)el-Aware' s standing. 

ORDER 

WHEREFORE, this 21st day of November, 1985, it is ordered that: 

1. A final ruling on Philadelphia Electric Company's Motion to Dismiss 

is deferred for the present. 

2. I.)el-Aware's interest in preventing any deg:r:adation of the Schuylkill 

River which could adversely affect I.)el-Aware 's rrembers' uses of the Schuylkill for 

rowing, sailing, fishing, drinking, etc., meets the "substantial interest" prong 

of the v\Tilliam Penn test. 

3. Within thirty days of the date of this Order, I.)el-Aware is to state, 

with particularity: 

a. The regulations--intended to protect the Schuylkill from the 

degradation I.)el-Aware fears--which I.)el-Aware alleges DER violated in issuing the 

appealed-from permit. 

b. The allegations which (I.)el-Aware believes) will rreet the William 

Penn ".irrrrrediate" and "direct" causation prongs for standing to appeal, even if 

DEl-Aware ultimately is unable to prove any DER failure to comply with regulations 

intended to protect the Schuylkill from the degradation I.)el-Aware fears. 

4. The Board will deem I.)el-Aware' s failure to file the staterrent called 

for in paragraph 3 supra as an admission that I.)el-Aware is unable to make the 
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allegations called for therein; if D21-Aware does file, the Board will deem 

waived for the purp::>ses of standing to appeal, any issues which D21-Aware does 

not raise in its statement. 

5. If D21-Aware does not file the staterrent called for in paragraph 3, 

Philadelphia Electric Company' s M:>tion to Dismiss will be granted. 

6. The Board recognizes that the parties already have filed memoranda 

of law on the subject of D21-Aware's standing to appeal, but believes that the 

parties may wish to supplerrent their previous argu:rrents in light of the accompany-

ing Opinion. 'Iherefore: 

a. Del-Aware may accompany the filing called for in paragraph 3 

supra with a rremorandum of law in support of its claimed standing. 

b. If D21-Aware files the statement called for in paragraph 3, 

then within thirty days of receipt the other parties may file memoranda of law 

in opposition to D21-Aware's standing. 

7. If D21-Aware does file the staterrent called for in paragraph 3 

supra, the Board will rule on whether D2l-Aware has standing to pursue this 

appeal as soon as possible after reviewing all the parties' filings in response 

to paragraphs 3 and 6 supra. 

8. Even if the Board does decide to grant standing to D21-Aware, the 

hearing on the merits of this appeal will be limited to testimony arguably 

relevant to those allegations which earned, or could have earned, D21-Aware its 

standing. 

DA'IED: No'8mber 21, 1985 

cc: Bureau of Litigation 
For the Appellant: 

Ibbert J. Sugarman, Esq. 
SUGARMAN & HELLEGERS 
Philadelphia, PA 

For the Cornmnweal th: 
Louise Thompson, Esq. 
DER/Eastern ReJion 
Philadelphia, PA - 386 -

ENVIR:JNMENTAL HEARING BOARD 

EIJiVARD GERJuoY, ~mber 

For the Permittee: 
Bernard Chanin, Esq. and 
Pamela S. Goodwin, Esq. 
WOLF, BLOCK, SO-IORR & SOLIS-COHEN 
Philadelphia, PA 

Troy B. Conner, Jr. , Esq. and 
Robert M. Rader, Esq . 
CONNER & WET'IERHAHN, P • C • 
Washington, OC 



ENYIRON:\fENTAL HEARING BOARD 
221 NORTH SECOND STREET 

THIRD FLOOR 
Jl.\RRISBURG, PENNSYLVANIA 17101 

(717} 787-3483 

GLENN COAL CCMPANY 

. v. 

·Docket Nos. 84-389-G 
84-390-G 

Issued November 22, 1985 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

SYNOPSIS 

OPINION AND ORDER 
SUR RENEWED IDTION FOR SANCTIONS 

AND IDTION 'IO DISMISS 

A final decision on this Department's Motion to Dismiss is deferred; 

Appellant is given a final opportlmity to clarify his interest in this ma.tter. 

Sanctions are impJsed against AppelJ_ant in the appeal docketed at 84-389-G 

fOr failure to respond to the Depart.rrent IS diSCOVery requeStS o The Departrrent I S 

Motion for Sanctions in 84-390-G is denied. 

OPINION 

These two appeals concern several bond forfeitures initiated by the 

Pennsylvania Department of Envirorurental Resources under the authority of the 

Surface Mining Oonservation and Reclamation Act, 52. P.S. §1396.1 et seq. Several 

rronths after this appeal was filed it became apparent, through the course of 

discovery, that the mmed party appellant may in fact not be the real party in 
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interest in this matter. Accordingly, the Board directed the attorney who had 

£iled the appeal to provide an affidavit clarifying his intentions concerning 

representation in the t'v-x) appeals. 'Ihe affidavit has been supplied and the 

Department has filed a renewed MJtion for Sanctions and MJtion to Dismiss. 

(An earlier rrotion was the subject of our Opinion and Order entered at the 

aJ:x:Jve docket numbers on August 9, 1985.) 

In his affidavit, counsel states that he has not represented Glenn 

Coal Corrpany since July 23, 1982 and that the appeals were actually filed on 

behalf of Mssrs. Ma.zzarro and Fleming, the forrrer owners of Glenn Coal Corrpany. 

'Ihe first issue which we must address here is who actually is the proper appel

lant in this matter. 

As we held in our earlier opinion, Mr. Marrazzo is the proper appellant 

herein. Although the Notice of Appeal fonn designated Glenn Coal Corrpany as the 

appellant, the :Kbtice of Appeal in each case was signed by Mr. Marrazzo. His 

signature is sufficient evidence that the purpose of filing the appeals was to 

protect his interests. Since neither Mr. Marrazzo nor his attorney had authority 

to act for Glenn Coal at the time the appeals were filed, the appeals were not 

taken on behalf of Glenn Coal. Therefore, we affinn our earlier ruling that 

Mr. Marrazzo timely appealed the bond forfeitures contained in the Department's 

letters of October 17, 1984 and N:>vember 7, 1984. 

Mr. Fleming's relationship to this matter did not becorre apparent until 

several rronths after these appeals were filed. Consequently, since he neither 

signed the notice of appeal nor provided any other indication of his intention 

to appeal the l::ond forfeitures within thirty days of receipt of notice of the 

Department's actions, no timely appeal can be said to have been filed on his 

behalf. 25 Pa.Code §21.52. Finally, since no one with authority to act on behalf 
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of Glenn Coal has filed an appeal of the lxmd forfeitures, we conclude that 

Glenn Coal is not a party appellant herein. Accordingly the caption of these 

matters will be changed to reflect the true appellant. (See accorrpanying order.) 

Although the detennination that Mr. Marrazzo is the actual appellant 

herein clarifies the confusion generated by these appeals to some extent, there 

remain several issues to be resolved before these appeals can proceed. 'Ihe 

Iepartrrent has raised the issue of Mr. Marrazzo's standing. We agree that his 

relationship to the bonds at issue herein requires substantial clarification. 

Mr. Marrazzo's counsel has not responded to the Lepartrrent' s renewed rrotion to 

dismiss and for sanctions. Although, under the Board's rules, this failure w::>uld 

pennit us to rule in the Lepartrrent' s favor on the issues raised in the rrotion, 

we decline to do so. See 25 Pa.Code §21.64 (d). Appellant will be given a final 

opportunity to clarify his interests in the Lepartrnent' s action of forfeiting 

the bonds at issue herein by filing a response to the Lepartrnent' s notion within 

twenty (20) days of receipt of the accorrpanying order. 

'Ihe issues which still require elucidation in this rratter are the follow

ing. Mr. Marrazzo claims that his interests will be adversely affected by the 

bond forfeiture in that he has entered into indermification agreements with the 

surety who put up some (or perhaps all) of the bonds at issue. In addition, he 

claims that his interests will be affected in that he is now the proper owner of 

the pennits under which the lxmds were posted, by virtue of an order of the bank

ruptcy court which allegedly returned the assets and permits of Glenn Coal Corrpany 

to him. The Lepartrnent has argued that the bankruptcy court's order transferring 

the perrni ts to Mr. Marrazzo has no legal effect because the Lepartment must approve 

any such transfer, and no such approval was given in this case. In addition, we 

note that the relationship between the mining permits and the bonds may require 
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clarification since it does not appear to us intuitively obvious that a transfer 

of permits necessarily inplies a transfer of the associated bonds. 

'.Ihus, in srnrt, before Mr. Marrazzo's standing can be determined, the 

Board must decide how the sale of the assets of Glenn Coal, the ptrrp:>rted return 

of the assets (and permits) to Mr. Marrazzo, and the alleged indemnification 

agreerrents bear upon Mr. Marrazzo's interest in this ma.tter. Without giving 

Mr. Marrazzo one final op:I;X)rtuni ty to present his argurrents on these issues, we 

hesitate to dismiss these appeals. 

Finally, we address the Depa.rt:Irent' s request that sanctions be imposed 

for failure to res:J;X)nd to the Depart:rrent' s discovery requests. In January of 1985 

the Department served its first set of interrogatories upon counsel for Mr. Marrazzo. 

Despite the Board's order accompanying its earlier opinion in these appeals direct

ing that the responses be filed by September 9, 1985 at the latest, no such reSJ;X)nses 

were filed by that date. In the appeal docketed at 84-389-G there still have been 

no reSJ;X)nses filed. In the appeal docketed at 84-390-G, however, res};X)nses were 

fil~d on September 20, 1985. Therefore, with regard to the latter appeal, the 

notion for sanctions is denied. 'Ihe Department is free to renew the notion if the 

responses are unsatisfactory. In the appeal at 84-389-G, however, sanctions are 

appropriate. Appellant will be precluded from presenting any evidence bearing 

upon the info:rma.tion requested by the interrogatories filed by the Department at 

a hearing on the rrerits of that appeal, if and when held. All such ma.tters will 

be deerred established in favor of the Departrrent for the purpose of that hearing. 

See Pa.R.C.P. 4019. 
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ORDER 

'i\''HEREFORE, 1n light of the foregoing, it is ordered as follows: 

l. Hencefm:i:h these appeals shall be captioned: 

FRANCIS D. MARRAZW, JR. 

v. 

CDW.:'ONYEAL'IH OF PENNSYLVANIA 
DEPARINENT OF ENVIIDM-1ENTAL RESOURCES' 

) 
) 
) 84-389-G 
) 84-390-G 
) 
) 

2. A final decision on the Cepartrrent' s Renewed ~btion to Dismiss is 

deferred. Appellant is granted an additional twenty (20) days, begirming with 

the date of receipt of this order, within which to respond to the Cepa.rtrrerlt' s 

rene\\Bd I-btion to Dismiss. Failure to respond will result in dismissal of the 

appeals. Appellant shall address the issues outlined in the foregoing opinion 

in his response. 'Ihe Cepartrrent may request the opportunity to resp:md to the 

appellant's response, if any. 

3. 'Ihe Ceparbrent' s Rene\\Bd MJtion for Sanctions is granted with regard 

to the appeal docketed at 84-389-G. Sanctions are applied against Appellant for 

failure to respond to the Cepartrrent' s interrogatories in said appeal as outlined 

in the foresoing opinion. 

4. The Cepartrrent' s rrotion for sanctions in the appeal docketed at 84-390-G 

is denied, but :rray be rene"Wed at a later date if the resp:mses filed by the appel-

lant to the Department's interrogatories are believed inadequate. 

ENVIroNMENTAL HEARING BOARD 

Merrber 

D.:.. TED: Noverrl::er 22, 19 85 

cc: Bureau of Litigatior. 
Pob2rt H. Hanak, Esq., for Appellant (Certified Ma.il N:J.047365363) (Reynoldsville) 
Joseph K. Reinhart, Esq. for DER (Pittsburgh) 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
221NORTHSECONDSTREET 

THIRD FLOOR 
HARRISBURG, PE."lNSYLVANIA 17101 

(717) 787·3483 

EVA E. VAROS and JOSEPH VAROS, 
t/d/b/a BUFFAI.D 'IQ1;1NSHIP LAIIDFILL, 
ajk/ a VAROS r...A1IDFILL 

Docket No. 85-105-W 

Issued: November 27, 1985 

v. 

COMMON\VE.ALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

Synopsis 

OPINION AND ORDER 
SUR PEI'ITION FOR 

DECLARATORY .JUin1ENT 

Appellants petitioned the Board for a declarato:ry order, pursuant to 

the Pennsylvania Declaratory Judgrrents Act, 42 Pa. C.S.A. §§7531-7541, directing 

that a DER order is not final until the Board decides the appeal from the order. 

Appellants' petition for declaratory order is denied because neither the 

Declaratory Judgrrents Act nor any other statute authorizes the Board to grant 

declaratory relief, and the Board cannot exercise any power not specifically 

conferred upon it by statute. 
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OPINION 

Appellants, Eva E. Va:ros and Joseph Varos, t/d;b/a Buffalo Township 

Landfill, a/k/a va:ros Landfill (Va:ros) are appealing an order of the Depart

rrent of Environmental Resources (DERl , dated March 8, 1985, relating to the 

operation of their landfill. The DER order, issued under the Solid Waste 

Management Act, 35 P.S. §§6018.101-6018.1003, and the Clean Streams Law, 

35 P.S. §§691.1-691.1001, requires, anong other things, that Varos ccmnence 

1 closure of the landfill on November 1, 1985. 

On October 15, 1985, Varos filed with the Board a Petition for 

Declaratory Order, requesting the Board to issue a declaratory order, pursuant 

to the Permsylvania Declaratory Judgrrents Act, 42 Pa. C.S.A. §§7531-7541, 

directing that the DER order of March 8, 1985 is not final as to Va:ros until 

the Board decides the appeal fran the order. DER filed a response to Varos 's 

Petition for Declaratory Order on October 23, 1985, arguing that the Board 

does not have jurisdiction to issue declaratory orders. The Board agrees 

with DER that it does not have the power to issue declaratory orders and 1 

therefore 1 denies Varos 's petition for declaratory relief. 

The Environmental Hearing Board, an administrative agency, carmot 

exercise any power not specifically conferred upon it by statute. DER v. 

Butler County Mushrocm Fann, 499 Pa. 507, 454 A.2d 1 (1982). Neither the 

Board's enabling legislation, 71 P.S. §510-21, nor any other legislation 

confers upon the Board the power to grant declaratory relief. 

1 
By order dated November 15, 1985, the Board granted the Varos' s Peti

tion for Supersedeas and stayed the Depart::rrent' s March 8, 1985 order until a 
decision on the rrerits of the appeal or further order of the Board, whichever 
is first. 
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The Declaratory Judgments Act oonfers the power to grant declaratory 

relief upon oourts, not upon administrative agencies. 42 Pa. C.S.A. §7532 

provides as follows: 

Courts of reoord, within their respective juris
dictions, shall have the power to declare rights, 
status, and other legal relations whether or not 
further relief is or could be claimed. No action 
or proceeding shall be open to objection on the 
ground that a declaratory judgment or decree is 
prayed for. The declaration may be either affinna
tive or negative in fonn and effect, and such 
declarations shall have the force and effect of a 
final judgment or decree. (emphasis added) 

Section 30.1 of the Judicial Code, 42 Pa. C.S.A. §301, sets forth the courts of 

the Corrm:::mweal th: 

§301. Unified judicial system 
The judicial power of the Ccmronwealth shall 

be vested in a unified judicial system oonsisting 
of tlie: 

( 1) Supreme Court. 
(2) Superior Court. 
(3) Commonwealth Court. 
( 4) Courts of ccmnon pleas. 
(5) carrmunity courts. 
(6) Philadelphia Municipal Court. 
( 7) Pittsburgh Magistrates Court. 
(8) Traffic Court of Philadelphia. 
(9) District justices. 

All courts and district justices and their juris
diction shall be in this unified judicial system. 

Section 321 of the Judicial Code, 42 Pa. C.S.A. §321, defines court of reoord: 

§321. Court of Reoord 
Except as othe:r:wise provided in this subpart 

every cou..."'t of this Corrm:>nweal th shall be a court 
of record with. all the qualities and incidents of 
a court of reoord at crnm:>n law. 

'J'hc Board interprets "oourts of reoord" in §7531 of the Declaratory Judgments 

Act as canprising the courts that §301 of the Judicial Code enurcerates, and not 
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including administrative agencies. 2 Because it lists courts and governrrent 

units perfonning quasi -judicial functions as separate entities, the definition 

of "tribunal" in §102 of the Judicial Code, 42 Pa. C.S.A. §102, lends support 

to the interpretation of courts of record as not incl11ding administrative 

agencies: 

"Tribunal." A court, district justice or 
other judicial officer vested with the power 
to 8Ilter an order in a matter. The te:rm in
cludes a govenliilEmt unit other than the 
General Assembly and its officers and agencies, 
when perfo:rming quasi-judicial functi·ons. 

The Declaratory Judgments Act, itself, lends further support to this interpre

tation, because, while 42 Pa. C.S.A. §7532 confers the power to grant declara-

to:ry relief upon courts of record, 42 Pa. C.S.A. §7541 (c) (2) provides that 

declaratory relief is unavailable in any proceeding within the exclusive 

jurisdiction of a tribunal other than a court. In fact, the Ccmnonweal th Court 

has held that, pursuant to 42 Pa. C.S.A. §7541Cc) (2), declarato:ry relief is 

unavailable when the proceeding is within the exclusive jurisdiction of the 

Environmental Hearing Board. Burnham Coal CO. v. PBS Coals, Inc., 65 Pa. 

Otwlth. 86, 442 A.2d 3, affinned 499 Pa. 59, 451 A.2d 443 (1982). 

The cases in which the Ccmoc>nweal th COurt has refused to grant 

declarato:ry relief because the proceeding was within the exclusive jurisdic-

tion of a tribunal other than a court involved appeals from actions of 

administrative agencies, and implied that not only was declaratory relief 

unavailable in the Carm::>nweal th COurt, but it was also unavailable in the 

administrative proceeding because that relief was simply unavailable under 

2 Cf. Chemclene CO:q:oration v. DER, 1983 EHB 65, 70 (stating that, "Only 
courts ;ri"ot executive tribunals, have the authority to decide constitutional 
issues. There is no doubt that this Board is an executive tribunal, despite the 
fact that it exercises quasi-judicial functions."), affinned, No. 1476 C.D. 1983 
(Ccmnonwealth Court, August 22, 1985) . 
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the Declaratory Judgrrents Act when the proceeding was within the exclusive 

jurisdiction of a tribunal other than a court. 3 See Com., Depa.rtnEnt of 

General Services v. Frank Briscoe Co., Inc., 74 Pa. Orwlth. 147, 460 A. 2d 367; 

rrodified 502 Pa. 499, 466 A. 2d 1336 (.1983).; Myers v. Com., Department of 

Revenue, 55 Pa. OrMlth. 509, 423 A.2d 1101 (1980); Parker v. Can., Depa.rtment 

of Public Welfare, 49 Pa. Orwlth. 619, 411 A.2d 897 (1980). In fact, in 

Briscoe, supra, the Ccmnonwealth. Court, in holding that it could not grant 

declaratory relief because the proceeding was in the exclusive jurisdiction 

of an administrative agency, held that the agency's inability to grant 

declaratory relief did not alter this conclusion: 

The fact that declaratory judgrrEnt, equitable 
or other extraordinary relief could not be 
granted by the Board of Claims as an ancillary 
feature of its determination of a clatm against 
the Cc:mmnwealth does not militate against its 
exclusive jurisdiction of such claims or create 
jurisdiction in the Ccmronwealth. Court solely 
by reason of tnat defi~iency of remedy. 
(citations emitted). 

Briscoe, 460 A. 2d at 372. 

varos also argues that a provision in the General Rules of Adminis-

3 In cases to which the Ccmronweal th is a party, and in which there is a 
statutory appeal procedure before an administrative agency, it seems that re
lief is available under the Declaratory Judgrrents Act only in limited circum
stances when the rerredy before the administrative tribunal is inadequate. See 
Arsenal Coal Co. v. DER, 505 Pa~ 198, 477 A.2d 1333 (1984); Nesharniny Water
Resources Author1ty v. DER; No. 222 C.D. 1985 (Ccmronwealth Court, Septetrlber 26, 
1985 L; Myers v. Cern. , Deparl::lneli.t of Revenue, 55 Pa. Orwl th. 509, 423 A. 2d 1101 
(1980). Under these c1rcumstances, the Cctmpnwealtl:i Court has original exclusive 
jurisdiction pursuant to §761 of the Judicial Code, 42 Pa. C.S.A. §761. See 
Com., Dept. of Transportation v. Lakeview 11otel, 81 Pa. Orwlth. 262, 473 A.2d 262 
(.19.84).; Myers v. Cern., Dept of Revenue, 55 Pa. Orwlth. 509, 423 A.2d 1101 (1980); 
Parker v. Cern., Dept. of Publlc Welfare, 49 Pa. OrMlth. 619, 411 A. 2d 897 (1980); 
Delaware Valley Apa.rt:m:mt House OWner's Ass'n. v. Com., Dept. of Revenue, 36 Pa. 
Crnwlth. 615, 389 A.2d 234 (1978). 
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trative Practice and Procedure, 1 Pa. Code §35.19, 4 provides for declaratory 

orders in administrative proceedings. Although 1 Pa. Code §35.19 does per-

tain to declaratory orders, this provision, in and of itself, does not confer 

UfX)n aC!ministrative agencies the power to issue declaratory orders. As 

previously noted, administrative agencies have only those powers which have 

been specifically conferred upon them by statute. Thus, 1 Pa. Code §35.19, 

which sets forth the contents of a petition for declaratory order, can only 

apply to agencies that have the underlying statutory :po.ver to grant declara

tory relief. For example, the Public Utility Ccmnission has such :po.ver pur

suant to 66 Pa. C.S. §33l(.f). There is, however, no statute that grants such 

r~er to the Environmental Hearing Board. Inasmuch as the Board holds that 

it has no power to grant declaratory relief, the Board does not reach the 

merits of Varas' s petition. 

4 This section provides: 
Petitions for the issuance, in the discretion of an 
agency, of a declaratory order to te:rminate a contro
versy or rerrove uncertainty· which is the subject of 
the peti·tion, snall cite the statutory provision or 
other authbri ty involved, shall include a carplete 
staterrent of the facts and grounds prcmpting the 
petition, together with a full disclosure of the 
interest of the petitioner. 
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ORDER 

AND NJW 1 this 27th day of NoveiiDer 1 1985 1 the Petition 

for Declaratory Order at EHB Docket No. 85-105-W is denied. 

DATED: November 27, 1985 

cc: Bureau of Litigation 

bi 

For the Ccmronwealth, DER: 
Patti Saunders 1 Esq. 
Western Region 

For Appellant: 
Harry B. Keck, Esq. 
ZURAWSKY & ~ 

Pittsburgh, PA 

Annand R. Cingolani , Jr. , Esq. 
Butler, PA 

ENVIRONMENTAL HEARING BOARD 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
221NORTHSECONDSTREET 

THIRD FLOOR 
HARRISBURG, PENNSYLVANIA 17101 

(717) 787-3483 

YORK RESOURCES CORPORATION 

v. 

COMMONWEALTH OF PENNSYLV ANlA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

Synopsis 

Docket No. 85-421-M 

Issued: December 2, 1985 

This is an appeal from an order of the Depart:rrent of Environmental 

Resources (DER) that suspended appellant's surface mining permit. DER 

filed a notion to dismiss this appeal for unti.Ireliness. DER' s rrotion is 

denied because the appeal was timely filed. 
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Appellant, York Resources, a coal surface mine operator, has appealed 

an order of the Deparbnent of Envirornnental Resources (DER) that suspended 

its surface mining permit for ninety days because of York's alleged viola

tions of the Clean Streams Law, 35 P.S.§§691.1 - 691.1001, the Surface 

Mining Conservation and Reclamation Act, 52 P.S.§§l396.1 - 1396.31, and 

the Coal Refuse Disposal Control Act 52 P.S.§§30.51 - 30.66. DER filed 

a notion to dismiss this appeal for untimeliness, alleging that York 

received the suspension order on September 13, 1985, and York did not 

file its appeal with this board until October 15, 1985, and did not perfect 

its appeal until October 16, 1985. 

First, for purposes of determining the timeliness of an appeal, the 

board considers the date that the board received the appeal. Even if the 

notice of appeal does not corrply with the fonn and content requirements of 

25 Pa. Code §21.51, the board, pursuant to 25 Pa. Code §21.52(c), will 

docket the appeal as a skeleton appeal and will order the appellant to 

corrply with 25 Pa. Code §21.51 by a certain date or suffer sanctions of 

the board. See, e.g., Felton Enterprises, Inc. v. DER, 1984 EHB 665; 

Kemerer v. DER, 1983 EHB 276. 

In this case, the board received York's notice of appeal on October 15, 

1985, but the notice of appeal did not corrq;>ly with 25. Pa. Code §21.51 

because it did not include a copy of the DER order that is the subject of 

the appeal. On October 16, 1985, ha.vever, the board did receive from York 

a copy of the DER order that is the subject of this appeal. Thus, York's 

notice of appeal did not corrg;>ly with the fonn and content requirements of 

25 Pa. Code §21.51 until October 16, 1985. Nevertheless, on October 15, 

1985, the board docketed York's appeal as a skeleton appeal pursuant to 
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25 Pa. Code §21.52 (c), and for purposes of timeliness, the board deems 

York's appeal to have been filed as of October 15, 1985. 

The board's rule pertaining to timeliness of appeals, 25 Pa. Code 

§21.52(a), provides as follows: 

(a) Except as specifically provided in §21.53 of this 
title (relating to appeal nunc pro tunc), jurisdiction of the 
Board shall not attach to an appeal from an action of the De
parbrent unless the appeal is in writing and is filed with the 
Board within 30 days after the party appellant has received 
written notice of such action or within 30 days after notice of 
such action has been published in the Pennsylvania Bulletin unless 
a different time is provided by statute, and is perfected in 
accordance with subsection (b) . 

The board's rules do not set forth the method for counting the thirty day 

period, but the general rules of administrative practice and procedure, 

1 Pa. Code §§31.1 - 35.251, also apply to this board's proceedings, except 

when these rules are inconsistent with the board's own rules. 25 Pa. Code 

§2l.l(c). Thus, the rule that applies to this board's canputation of time 
1 

is set forth at 1 Pa. Code §31.12 : 

Except as otherwise provided by law, in corrputing any 
period of time prescribed or allowed by this part or by the 
regulations of the agency or any other provision of law, the 
day of the act, event, or default after which the designated 
period of time begins to run shall not be included. The last 
day of the period so computed shall be included, unless it is 
Saturday, Sunday, or a legal holiday in this Corrm:mweal th, 
in which event the period shall run until the end of the next 
day which is neither a Saturday, Sunday, nor a holiday. A 
part-day holiday shall be considered as other days and not as 
a holiday. Inte:rnediate Saturdays, Sundays, and holidays shall 
be included in the corrputation. 

York received the suspension order on September 13, 1985, and thus, pursuant 

to 1 Pa. Code §31.12, the first day of the thirty day appeal period was 

September 14, 1985. The thirtieth day fell on October 13, 1985, but this 

1 
See Wisniewski v. DER, 1982 EHB 376. 

- 901-



date was a Sunday. Monday, October 14, was Columbus Day, a legal holiday 

in the Comronwealth of Pennsylvania. Therefore, the last day of the appeal 

period from the suspension order, which York received on September 13, 1985, 

was October 15, 19 85, the day the board received York's notice of appeal. 

Thus, the board denies DER' s notion to dismiss because York filed this 

appeal in a timely fashion. 

ORDER 

AND NOW, this 2nd day of December, 19 85, the Department of Environ-

mental Resources' Motion to Dismiss, at EHB Docket No. 85-421-M, is 

denied. 

cc: Bureau of Litigation 

For DER: Bernard Labuskes, Esq. 

For Appellant: Pamela S. Goodwin, Esq. 
V\OLF, BLeCK, SCHORR and SOLIS-cOREN 
Philadelphia, PA 

DATED: December 2, 19 85 

- 902 -



BOROUGH OF l.EHISTOWN 

v. 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
221 NORTH SECOND STREET 

THIRD FLOOR 
HARRISBURG. PENNSYLVANIA 17101 

(717) 787-3483 

Docket No. 84-271-M 

Issued December 5, 1985 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPINION AND ORDER 

Synopsis 

This is an appeal from a refusal by the Department of Environmental 

Resources (DER) to reconsider the eligibility of three items for participation 

:in a sewage treat::Ill2nt construction grant from the United States Environmental 

Protection Agency (EPA) , pursuant to §201 of the Federal Clean Water Act, 

33 U. S.C. §1281. DER' s Motion to Dismiss is granted because its refusal to 

reconsider the eligibility of the three items for grant participation is not 

an appealable action. 

DER certified appellant's project to the EPA for funding in 1979, and 

this certification sufficiently notified appellant that a final determination 

hadbeen made that three items were :ineligible for grant participation. DER' s 

1979 certification decision was an action that was appealable to this Board, 

and if appellant disagreed with DER' s refusal to certify the three items in 

question, appellant should have appealed the 1979 decision. Appellant did not, 
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however, appeal the 1979 decision, and, therefore, appellant is bound by that 

decision and cannot challenge it now. 

Appellant requested, during the final audit phase of its project, 

that DER reconsider the eligibility of the three ·items in questiOn.. Neither 

the federal regulations, 40 C. F. R. Parts 30 and 35, nor the state regulations, 

25 Pa. Code, Chapter 103, Subchapter A, pertaining to federal grants for con

struction of sewage facilities contain any provision for a reconsideration by 

DER of a grant eligibility detenn:i.nation. DER was under no obligation to re

consider the 1979 decision, and its refusal to do so is not appealable to this 

Board. Although EPA officials may have asked DER to reconsider the eligibility 

of the three items in question, EPA has no authority to direct DER how to 

spend its construction grant m:mey. Allocation of federal sewage treatment 

construction grant m:mey within a state is pr:ima.rily a state ftmction. 

33 u.s.c. §1296. 

Finally, an alleged conversation immediately after DER's 1979 deci

sion between a DER employee and a representative of appellant, in which the 

DER employee allegedly informed appellant that the eligibility of three items 

in question could be reconsidered during tlie fihal audit phase of the project, 

cannot estop DER from asserting that the 1979 decision was a final decision 

that appellant did not appeal. DER regulation, 25 Pa. Code §103.4, prohibits 

certification of, and EPA regulation, 40 C.F.R. §35.925-18, prohibits grant 

awards for, projects constructed without prior approval. Therefore, appellant 

should have known that it was required to resolve all eligibility questions 

prior to ccmnencing construction. Appellant, however, constructed the three 

items in question, even though DER did not certify them for grant approval. 

The government cannot be bound by the acts of its agents and employees if 

those acts are outside the agent's powers or in violation of positive law. 
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Thus, as a matter of law, appellant carmot invoke the doctrine of estoppel 

against DER because doing so would work a result inconsistent with 25 Pa. 

Code §103.4 and 40 C.F.R. §35.925-18. 

OPINION 

Appellant, the Borough of Lewistown, filed this appeal on August 1, 

1984. In the Notice of Appeal, appellant said that it was appealing the 

following actions taken by the Department of Environmental Resources (DER) in 

conjmction with the construction of additions and alterations to the Lewistown 

Wastewater Treatment Plant nnder a grant from the United States Environmental 

Protection Agency (EPA), pursuant to §201 of the Clean Water Act, 33 U.S.C. 

§1281: 

(1) Disallowance for grant participation of $2800 
for the construction of the chlorine storage 
area roof. 

(2)_ Disallowance for grant participation of $76,000 
for construction of the utility building. 

(3) Disallowance of $20,000 for the cost of prepara
tion of the Operation and Maihtenance Manual for 
the Lewistown Wastewater Treatment Plant. 

DER notified appellant by letter dated January 5, 1979 that these three items 

were ineligible for grant participation. Appellant did not appeal this deci

sion. By letter dated Jnne 28, 1984, the EPA advised appellant that DER had 

decided not to reverse its previous detennination that the three items in 

question were ineligible for grant participation. Appellant now appeals DER' s 

decision not to reverse or reconsider its previous detennination. 

The circumstances leading up to this appeal are as follows. On 

May 12, 1977, DER certi;fied appellant's. Step 3 Secondary Sewage Treatment Con

struction Grant Application to the EPA for approval. On August 10, 1977, EPA 

approved the grant application. On August 27, 1977, appellant fonnally accepted 
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the grant that EPA offered, and executed the concomitant grant agreeiiEnt, 

Construction Grants Project No. C-420874-01. On Decermer 7, 1978, appellant 

silimitted its "Part B" or construction contract grant documentation to DER 

for approval. The Part B doClliiEltation included costs for certain changes 

to the project as it was approved in the grant application. These changes 

included the addition of a utility building, the addition of roof over a 

chlorine cylinders shed storage area, and additional costs for the preparation 

of an Operation and Maintenance Manual. On January 5, 1979, DER sent a letter 

to the EPA that read as follows: 

Enclosed are two (2)_ copies of each of the follow-· 
ing for the referenced project. 

1. Part B of the offer and acceptance. 
2. Certificate of project site acquisition. 
3. Estimated project costs. 
4. Payment s·chedule. 
5. Proof of publication. 
6. Tabulation of bids. 
7. Justiricatian of increase in cost of 

preparation of the Operation and 
Maintenance Manual. 

Part B has been stamped with State approval as re
quired by the Rules· and Regulations of the Department 
of Envirornnental Resources. 

The addition of the. utility hUilding and the 
addition of the roof over the chlorine cylinders shed 
storage area represent an increase in the scope of the 
project and as such are not approved for grant partici
pation. 

The justification of increase in cost of prepara..,. 
tion of the Operation and Haintenance Manual has been 
reviewed, and we do not feel tfiat the increase is 
justified, so the increase in cost is not included as 
an eligible cost. 

DER sent a copy of this letter to appellant. On March 8, 1979, EPA gave formal 

approval to appellant's Part B grant doc"I..IDEiltian, but EPA's approval specifically 

deleted costs for the three items in question. Appellant began construction of 

the sewage treatment plant an April 30, 1979. 

In cormection with EPA's final audit of the project, a Ireeting was 
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held on February 27, 1984, with representatives of EPA, DER, and appellant, 

at which t:ilre, DER was asked to reevaluate the eligibility determinations for 

the three items in question. On March 27, 1984, DER wrote to EPA that it 

would be inappropriate for DER to reevaluate the eligibility .detenninations for 

the three items in question. Then, on Jtme 28, 1984, EPA sent appellant a 

letter concerning its final audit of the project. This letter set forth the 

final detennination of the arrom.t of the EPA grant award, and informed 

appellant that DER decided not to reverse its previous eligibility detennina

tions for the three items in question, and that E?A does not have the ability 

to include any project costs that the state does not certify as within the 

scope of the project. After receiving the Jtme 28, 1984 letter from EPA, 

appellant filed this appeal. 

On Novenfr:>er 23, 1984, DER filed a Motion to Dismiss this appeal, 

averring that DER ,.s January 5, 19.79 letter was a final appealable action of 

DER that appellant did not appeal, DER is under no obligation to reconsider 

its J'anuary 5, 1979 decision, and its refusal to do so is not appealable. The 

Board agrees tha:t DER's refusal to reconsider its 19_79 detetmination of in

eligibility was not an app~alable action, and, therefore, grants DER' s Motion 

to Dismiss. 

First, the Board holds that the January 5, 1979 letter was a final, 

appealable detetmination by DER .that the three it~ in question were not 

eligible for federal grant participation. Section 1921-A(a) of the Adminis

trative Code, 71 P .S. §510-21Ca)_, authorizes this Board to hold hearings and 

issue adjudications on any order, pennit, license or decision of DER. This 

Board has held that for a DER action to be appealable to this Board, it nrust 

constitute an adjudication as defined in the Administrative Agency Law. 

Eremicv. DER, 1976 EHB 249. An adjudication is defined in 2 Pa. C.S. §101 as, 
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"Any final order, decree, decision, detenniation or ruling by an agency 

affecting personal or property rights, privileges, immunities, duties, lia-

bilities or obligations of any or all of the parties to the proceeding in 

which the adjudication was made." 

DER 1 s January 5, 1979 letter, which certified· appellant 1 s Part B 

grant documentation to the EPA, specifically disapproved for certification 

for grant participation the cost of the utility building and the roof over 

the chlorine cylinPers shed storage area on the basis that these items repre-

sented an increase in the scope of the project, and the increased cost of 

the preparation of the Operation and :Maintenance Manual on the basis that the 

increase was not justified. This Board has held that a DER refusal to certify 

an item for federal sewage treatment grant fLm.ding is an adjudication as 

defined at 2 Pa. C.S. §101, and, thus, is an appealable action of DER. 

Abington Township v. DER., 1978 EHB 323. In Abington Township, DER. refused to 

certify a collector system for federal sewage treatment grant fLm.ding because, 

am:mg other things, the system involved an impennissi15le change in scope. · DER 

sought dismissal of the appeal from that refusal, arguing that the refusal was 

not an appealable action. The Board denied DER. 1 s rrotion: 

Upon careful consideration we cannot agree with the 
department that the action taken here is not a final · 
determination affecting personal or property rights, 
privileges, :inm.mities or obligations of any or all 
of the parties to the proceeding in which the adjudi
cation is made. Abington Township has requested that 
th~ department certify the collector system for 
federal ftmds through one of two routes and the de
partment has refused to do so. In our view this con
stitutes a final determination on a specific request 
to classify the project in such a way as to enable it 
to receive federal m:mey. This is a classification 
of the project that finally determines whether or not 
Abington will have any right to federal m:mey · for the . 
project, and as such it is an act o:f discretion re-· 
viewable by this board. 

1978 EHB 323, at 325 - 326. 
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In this case, DER gave appellant notice in its January 5, 1979 letter, of a 

final decision concerning the three items in question. As in Abington, the 

primary reason for the decision was that the requested items were outside the 

scope of the project. In both cases, DER's decision was made as part of DER.!s 

certification of the entire project to the EPA for federal .funding. Thus, 

based upon the reasoning fonnulated in Abington, the Board holds that DER' s 

January 5, 1979 letter was an appealable action. 

Appellanes argunents in support of its position that the January 5, 

197~ letter was not an appealable action of DER demonstrate an incognizance of 

the statutorily prescribed procedure for appeals from DER actions. .Appellant 

contends that tlie Administrative Agency Law, 2 Pa. C.S. §101, et seq., pre

scribes certain standards that 1IIl1St be 1ret before a decision or determination 

by DER can be deemed a final decision of detennination. In particular, 

appellant argues tnat the Adrnihistrative Agency Law required DER to afford 

appellant a reasonable notice of a hearing and an opportlmity to be heard, and 

to include as part of its decision, the findings and reasons on which it based 

the decision, The Administrative Code, however, refutes this contention. 

71 P .S. §510-2l(c) provides as follows; 

(c) Anything-in any law to the contrary notwith
standing, any actiOn. of the ·neparonent of Emri.ron
l!Ental Resources 1Ila.Y be taken initially Without 
regard to the Admiriistrative Agency Law, but no such 
action of the department adVersely affecting any 
person shall be final as to such person 1mtil such 
person has had the opportunity to appeal such action 
to the Environmental Hearing Board: provided, how
ever, that any· such action shall be final as to any 
pers.on who has not perfected his appeal in the manner 
hereinafter specified. (~has is added) 

DER has the authority to make decisions that affect the rights and obligations 

of parties without holding prior hearings. SeeDER v. Borough of Carlisle, 

16 Pa. Crnwlth. 341, 330 A.2d 293 (1975); DER v. Derry Township, 10 Pa. Cirwlth. 619, 

314 A.2d 874 (1973). Such decisions are not final until the aggrieved persons 
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have had the opportunity to appeal, but any DER decision that is not tinely 

appealed becomes fina1. 1 DER v. Derry Township, 466 Pa. 31, 351 A.2d 606 

(1976); DER v. Wheeling Pittsburgh Steel Corporation, 473 Pa. 432, 375 A.2d 

320 (1977). Althoug}:l the January 5, 1979 letter did not expressly provide 

that it was a final appealable action and did not contain any language per

taining to appeal procedures, these circumstances standing alone do not 

obviate the finality of an othe:rwise final action. DER has no duty to 

annmmce that a decision it has made is final and appealable. The Corrm:m-

wealth Court has held that due process of law does not require an administra

tive agency to provide a party with notice of the right to appeal the agency's 

decision when the agency or legislature has provided a duly published pro

cedure for a hearing or appeal after such order. Walker v. Cam. , Unemploym:mt 

Compensation Board of Review, 33 Pa. Crrwlth. 438, 381 A.2d 1353 (1978); DER v. 

Derry Township, 10 Pa. Cr!Mrlth. 619, 314 A.2d 868 (1973). Thus, although DER 

often does provide parti'es with notice of their appeal rights, DER is tmder no 

legal obligation to do so since the Environmental Quality Board has published 

a procedure for appeal to this Board from actions of DER. See Sharon Steel v. 

DER, 1976 EHB 100. This Board has held, in a case involving a nnmicipal 

authority·' s request for a change order in a federal grant for the construction 

of a sewage treatment plant, that a DER letter denying EPA cost participation 

1IDSt be recognizable by the numicipal authority as a final denial of their 

request for EPA cost participation in order to constitute the type of written 

notice required to start the operation of 25 Pa. Code §21. 52. Spring-Bermer 

Joint Authority v. DER, 19.83 EHB 264. In this case, the January 5, 1979 

1 §21. 52(~) of the Board' s Rules and Regulations, 25 Pa. Code, Ch. 21, 
provides that jurisdiction of the Board shall not attach to an appeal from 
an action of DER tmless the appeal is filed within 30 days after the 
party appellant has received written notice of suCh action. 
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letter clearly stated that the three item in question were disapproved for 

grant participation. In fact, appellant concedes that when it received the 

January 5, 1979 letter, it recognized it as a denial of its request for 

grant participation for the three items in question. On page four of its 

Response and l1em::>randurn Brief to Motion to Dismiss and Merrorandurn, appellant 

alleges the following: 

Immediately upon rec~ipt of the copy of the 
letter of January 9, l1r. Haines telephoned Mr. 
0 1 Cormell (the DER representative who had signed 
the letter)_; and questioned Mr. 0 1 Cormell as to 
the specific reasons why the Utility Building, 
the Roof over the Clilorine Cylinders Storage 
Platfonn and the increas·e in cost of the prepara
tion of the Borough 1 s Operati'ons and }1aintenance 
Manual had beeri detentriried by DER to be in
eli~ble for EPA grant participation. (emphasis 
adde) 

Therefore, appellant had sufficient notice that a final decision had been 

rendered by DER regarding the eligibility of the three items in question for 

federal grant participation. Thus, appellant carmot now appeal a DER decision 

rendered in 19_79, and is therefore bound by the conclusions in that decision, 

nam=ly, that the addition of the utility building and the roof over the 

chlorine cylinders shed storage area would be increases in the scope of the 

project and as such were not approved for grant participation, and the increase 

in the cost of preparation of the Operation and Maintenance Manual was not 

justified and as such was not included as an eligible cost. 

Appellant mainta:ins, however, that it is appeal:ing DER 1 s refusal to 

reconsider the January 5, 1979 decision, which refusal was evidenced :in the 

June 28, 1984 letter from EPA.. Neither the federal regulations, 2 nor the 

state regulations, 3 perta:in:ing to federal grants for construction of sewage 

2 40 C.F.R. Parts 30 and 35. 

3 25 Pa. Code, Chapter 103, Subchapter A. 
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facilities, contain any provision for a reconsideration by DER of a grant 

eligibility determination. Although appellant argues that EPA regulations 

40 C.F.R. §§30.705 and 30.1200 provide for a reconsideration of eligibility 

determinations during the final audit phase of a project, our reading of 

these regulations indicates that appellant has misinterpreted them. 

40 C.F.R. §30.705 provides as follows: 

§30.705 What Changes can I make to~ assistance 
agreement without a fonna.l amendrrent? 

Minor changes in the project work that are 
consistent with the objective of the project and 
within the scope of the assistance agreeiiEilt do 
not require the execution of a formal amendment 
before the recipient's implementation of the 
change. However, such changes do not obligate EPA 
to provide Federal funds for any costs incurred by 
you in excess of the assistance anmmt, unless 
approved in advance under §30. 700. 

40 C.F.R. §30.1200 provides as follows: 

§30.1200 What happens if an EPA official and I 
disagree about an assistance agreement requirement? 

(a) DisagreeiiEilts should be resolved at the 
lowest level possible. 

(b) If you carmot reacli an agreement, the EPA 
disputes decision official will provide you with a 
written final decision. The EPA disputes decision 
official is the individual designated oy the award 
official to resolve disputes concerning your assist
ance agreement. 

(c) The disputes decision official decision 
will constitute final agency action unless you file 
a request for review by registered mail, rettml 
receipt requested, within 30 calendar days of the 
date of the decision. 

Neither §30. 705 nor §30.1200 provides for a reconsideration, during the final 

audit phase, by DER of an eligibility detennination. Section 30.705 provides 

for minor changes ~vithin the scope of the project, and §30.1200 applies to 

disputes with EPA officials. In fact, §30. 705 states that the minor changes 

cannot obligate EPA to provide fimds in excess of the assistance a:rn:nm.t un-

less approved in advance. In any event, 40 C.F.R. §§30. 705 and 30.1200 were 
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not in existence in 1979 when DER detennined the eligibility of the three 

items in question and EPA awarded the grant to appellant. These regulations 

were not promulgated until Septerrber 30, 1983. 48 Fed. Reg. 45,062. Federal 

sewage treatment construction grants are contracts, 33 U.S.C. §1283, and, there-

fore, the EPA considers the law in existence at the time the parties enter into 

the grant agreement to be the law that applies to the grant agreem=nt. See 

Arlington Co., Virginia, Board of Assistance Appeals Docket No. 83-59, 

November 30, 1984. Since 40 C.F.R. §§30.705 and 30.1200 were not promulgated 

until Septeniber 30, 1983, they do not apply to this case. Thus, at the expira

tion of the appeal period for the January 5, 1979 decision, appellant's rights 

became fixed as to the grant eligibility of these three items. 

DER' s January 5, 1979 detennination that the three items in question 

were ineligible for grant participation was a final appealable action of DER, 

but DER' s refusal to reconsider this decision was not an appealable action. To 

hold othe:rwise would mean that DER decisions. are never actually final in that a 

party who fails to t:llnely appeal a DER decision can still challenge that deci-

sion by requesting DER to reconsider that decision, and then appealing to this 

Board DER' s refusal to reconsider the decision. 

This case is analogous to DER v. New Enterprise Stone & L:llne Co. , 

Inc., 25 Pa. Crrwlth. 389, 359 A.2d 845 (1976), in which DER refused to nodify 

an outstanding agreement with a lilrestone quarry operator. In holding that 

DER' s refusal to nodify the agreement did not constitute an appealable deci

sion of DER, the Conmmwealth Court stated as follows: 

While we do not doubt that the DER can be said to 
have reached a decision not to nndify its agreement 
with New Enterprise, we do not believe that such a 
decision, specifically one which does not result in 
any action being taken against a party and which 
does not, therefore, affect property rights, pri vi
leges, liabilities and other obligations, is an 
appealable decision within the concept of the 
statutory provision here involved. Cf. Standard 
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Lime & Refractories Co. v. Detltrtment of Environ
mental Resources, 2 Pa. Olwl . 434, 279 A.Zd 383 
(1971) . We note that while the word "decision" is 
not defined in the Code, administrative agency 
laws generally refer to the term "decision," as 
including a determination which can be classified 
as quasi-judicial in nature and which affects 
rights or duties. 1 Am. Jur. 2d AdministratiVe 
Law § 138. Here, the refusal by the DER to nodify 
the outstanding agreement with New Enterprise lacks 
the elerrents which would suggest that a "decision" 
had been made in the technical sense of the word 
because the rights and obligations of New Enterprise 
have not been altered. 

New Enterprise, 25 Pa. Orwlth. 389 at 393, 359 A.2d 845 at 847. As in New Enterprise, 

appellant asked DER to tmdify existing rights and obligations, and DER 1 s de-

cision not to do so lacked the elern=nts of a "decision" made in the teclmical 

sense of the word because appellant 1 s rights and obligations have not been 

altered. 

Appellant also argues that DER. is obligated to reconsider the 

January 5, 1979 decision because, during the final audit of the project, the 

EPA asked DER. to do so. Although the Board has no jurisdiction to review EPA 

actions, and the Board is not now doing so, the Board notes that the EPA does 

not have the aut.hority to direct a state how to spend its construction grartt 

noney. The EPA '·s role in the federal sewage treatment construction grant 

program is to determine the annunt of funding given to each state. 33 U.S.C. 

§1285. Once the state allotment is determined, the allocation of the allot

ment within the state is primarily a state function. 33 U.S.C. §1296. The 

EPA may not approve a project for funding unless the state has certified the 

project as entitled to priority over othernrunicipal sewage treatment projects 

in the state. 33 U.S.C. §1284(a)(3). Once the state certifies that a project 

is entitled to funding priority, the EPA then detenn:ines whether the applicable 

criteria of 33 U.S.C. §§128l(g) and 1284(a) have been met. 

In this case, appellant wants DER. to reconsider a previous determina

tion that certain items were not eligible for grant participation. Although 
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the EPA officials involved with the audit of appellant 1 s project may have 

requested DER to reconsider its previous determination that the three items 

in question were not eligible for grant participation, they had no authority 

for doing so, and the EPA acknowledged :in its Jtme 28, 1984 letter that the 

EPA cannot include project costs that the state has not certified as within 

the scope of the project. Had DER reconsidered the eligibility of the 

three items in question and decided to include them in the grant, the EPA 

would not have allotted additional funds to Permsylvania. Rather, funding 

for the three i terns in question would have to be taken from the already 

determined state allotment to the detriment of some othermunicipal sewage 

treatment project. DER and the municipalities of the Co.rnronwealth have an 

interest in the finality of DER.'s certification decisions. Thus, when the 

EPA officials requested DER to reconsider the eligibility for grant partici

pation of the three items in question, DER justifiably responded that it 

would be inappropriate for it to do so. 

Finally, appellant argues that even i.f the January 5, 1979 letter 

did constitute a final, appealable decision of DER, DER is estopped from 

asserting this because a DER employee infonned representatives of appellant 

that the grant eligibility of the three items in question could be reconsid

ered during the final audit phase of the project. In particular, appellant 

alleges that upon receipt of the January 5, 1979 letter, appellant 1 s project 

engineer telephoned the DER employee who signed the letter and asked him 

why DER determined the three items· to be ineligible for grant participation. 

According to appellant 1's allegations, although the DER employee gave no 

specific reasons in response to appellant 1' s engineer 1' s questions , but merely 

recited the language contained in tl:ie January 5, 19J9_ letter; the DER em

ployee advised appellant 1 s engineer that appellant could make a fonnal request, 
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at the completion of the project, during the audit phase, that these three 

items be considered for grant participation. Assuming that appellant's al-

legations regarding this telephone conversation are true, this telephone 

conversation neither estops DER from asserting that the January 5, 1979 

letter was a final decision, nor obligates DER to reconsider the eligibility 

of the three items for grant participation. 

In response to DER' s contention that DER notified appellant in the 

January 5, 1979 letter that the three items were ineligible for grant partici

pation, appellant alleged the following facts with regard to the telephone 

conversation: 

The copy of DER 's letter to EPA dated Friday, 
January 5, 19 79 was not received by Howard P. 
Haines (the Project Engineer assigned to the 
Borough by the Borough's Consulting Engineers) 
tmtil Tuesday, January 9, 1979. Irrm=diately 
upon receipt of the copy of the letter an 
January 9, Mr. Haines telephoned Mr. 0' Connell 
(the DER representative -who had signed the 
letter); and, questioned Mr. 0' Cormell as to 
the specific reasons -why the Utility Building, 
the Roof over the Chlorine Cylinders Storage 
Platfonn, and the increase in cost of the 
preparation of the Borough's Operations and 
Maintenance :Manual had been detennined by DER 
to be ineligible for EPA Grant Participation. 
Mr. 0' Connell gave no specific reasons in re
sponse to Mr. Haines' questions, but merely 
recited the language contained in his January 5, 
1979 letter to EPA. However, Mr. O'Connell did 
advise Mr. Haines that in order to prevent 
the Borough's Project from being delayed -while 
these tliree items were reviewed, the Borough 
could TIJake a fonna.l request, at the completion 
of the Project and during the audit phase that 
these. three items be considered for grant 
eligibility. 

Appellant's Response and Mem:>randum to DER' s :Motion to Dismiss and 
Mem:>randum at p. 4. 
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Appellant further alleged the following in its Counter-Reply Memorandum: 

'What the Borough did was merely what }fr. 0' Connell 
had advised Mr. Haines on January 9, 1979 the 
Borough had a right to do. Although Mr. 0' Donnell 
cited no regulatory provision for the advice he 
gave lli. Haines on January 9, 1979, as. it turned 
out lli. 0' Cormell' s advice was completely consonant 
with the EPA regulations which now appeat" at 
40 CFR §§30.705 and 30.1200. 

Appellant's Counter-Reply Mennrandum at p. 3. 

Although under Pennsylvania law, the doctrine of estoppel is applicable 

to the government, there are exceptions to this precept, and significant among 

them is the principle that the government cannot be bound by the acts of its 

agents and employees if those acts are outside the agent's powers, or in vio-

lation of positive law. Kellai!ls v. Public School Employes' Retirement Board, 

(opinion in support of reversal), 486 Pa. 95, 403 A. 2d 1315 (1979); Com. , Depart

ment of Public Welfare v. UEC, Inc., 483 Pa. 503, 397 A.2d 779 (1979); Ervin v. 

City of Pittsburgh, 339 Pa. 241, 14 A.2d 297 (1940). 

In this case, appellant argues that it should now be pennitted to 

Challenge a DER decision that became final in 1979 because, according to appel

lant's allegations, a DER employee informed appellant that it could request a 

reconsideration of the 1979 decision during the final audit phase of its project. 

Nevertheless, DER regulation,25 Pa. Code §103.4, 4 prohibits certification of, 

4 25 Pa. Code §103.4. Project eligibility. 
Projects shall remain eligible for Commonwealth certification 

only if the following conditions are met: 
(1) The project complies with all grant regulations and 

other requirements for such grant applications as promulgated 
by the EPA and the Department. 

(2) The project remains eligible for issuance of a 
Commonwealth pennit for construction and operation of the pro
posed project. 

(3) The project is part of or consistent with a Depart
ment approved comprehensive program of water quality manage
ment and pollution control as described in §91. 31 of this title 
(relating to comprehensive water quality management). 

(4) Initiation of the project for which funding is re
quested has not occurred prior to grant award unless authorized 
by Federal regulations. 
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and EPA regulation, 40 C.F.R. §35.925-18, 5 prohibits grant awards for projects 

that are constructed without preconstruction approval. Appellant began con

struction of the sewage treat:nalt plant on April 30, 1979, and constructed the 

three items in question without prior approval. Thus, if an estoppel were 

~voked against DER to allow appellant to challenge, after construction, the 

grant eligibility of the three items in question, the estoppel would violate 

the regulations that prohibit grant. awards for projects constructed without 

prior approval. DER's employee may have infonned appellant that it could have 

the eligibility of the three items reconsidered during the final audit phase, 

but the state and federal regulations make it clear that the eligibility of 

an item for grant participation must be determined prior to construction. 

Since parties are charged with knowledge of the law, appellant could not have 

reasonably believed that it had a right to have the eligibility of the three 

items reconsidered after they were constructed. As stated in Brown v. 

Richardson, 395 F.Supp. 185, l9D (W.D.Pa. 1975)_: 

5 

By operation of law, parties dealing with the 
goverrm:mt are charged with knowledge of, and 
are bound by, statutes and lawfully promulgated 
regulations, (citation omitted)_, and reliance 
uoon incorrect infonnation received from a 
government agent or employee can not alter the 
terms of a statute regardless of the economic 
hardship "Which may result. 

40 C.F.R. §35.925-18$)_, as of January 5, 1979, was as follows: 
Step 3: Except as otherwise provided in this subparagraph, 

no grant assistance for a Step 3 project may be awarded unless 
such award precedes initiation of the Step 3 construction. Ad
vance acquisition of major equipment items requir:ihg long lead 
times, or advance construction of minor portions of treatment 
works, in emergencies or instances where~ delay could result in 
significant cost increases, may be approved by the Regional 
Administrator, but only (1) if the applicant submits ? written 
and adequately substantiated request for approval, and (2) if 
written approval by the Regional Administrator is obtained prior 
to initiation of the advance acquisition or advance construction. 



Thus, as a rna.tter of law, the doctrine of estoppel carm.ot be invoked against 

the Corrm::mwealth in this case because doing so would work a result inconsis-

tent with 25 Pa. Code §103.4 and 40 C.F.R. §35.925-18. 

ORDER 

AND NOW, this 5th day of December ------- , 1985, the 

appeal of the Borough of Lewistown at EHB Docket No. 84-271-M is dismissed. 

DATED: December 5, 1985 

cc: Bureau of Litigation 

bl 

For the Commonwealth, DER: 
John C. Dernbach, Esq. 
Central Region 

For Appellant: 
Bruce S. Nielsen, Esq. 
SIEGEL & SIEGEL 
Lewistown, PA 

ENVIRONMENTAL HEARING BOARD 

MAXINE IDELFLING, CHAIRMAN 
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CQJ.JMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
221 NORTH SECOND STREET 

THIRD FLOOR 
HARRISBURG, PENNSYLVANIA 17101 

(717) 787-3483 

MID-CONTINENT INSURANCE CDMPANY 

. v. 

COMMONWEALTH OF PENNSYLVANIA 
• DEPARTMENT OF ENVIRONMENTAL.RESOURCES 

OPINION AND ORDER 

Synopsis 

·Docket No. 85-334-G 

Issued December 11, 1985 

Action on the Department's M:>tion to Dismiss this appeal as untimely 

is deferred to give the Appellant the opportunity to request a hearing for the 

purpose of taking evidence concerning the date it received notice of the action 

appe.aled herein. 25 Pa.Code §21.52 ,(a). If no request for a hearing is made, 

the.Board, pursuant to 25 Pa.Code §21.64(d), will deem adinitted the Departrrent's 

allegations regarding the date of receipt of notice and the appeal will be 

dismissed as untimely. 
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OPINION 

'Ihe issue presented to the Board herein concems the tirreliness of 

the filing of this appeal, which involves the forfeiture of surface mining bonds 

by the Departrrent of Environrrental Resources (DER). DER has issued twJ letters 

intended to notify the affected parties of the forfeitures, one dated March 13, 

1985 and the other dated April 2, 1985. We must detennine whether Appellant 

received either of these letters, and if so, when. 

'Ihis appeal was originally docketed by the Board as a skeletal appeal, 

pursuant to 25 Pa.Code §21.52 (c), after the Board received a letter from counsel 

for Appellant on July 30, 1985. 'Ihe letter stated that Appellant had not been 

sent a copy of the notices of forfeiture and that it had not been aware .of the 

forfeitures until an examination of the mining site was conducted with the mine 

operator, the principal on the bonds. 'Ihis inspection apparently occurred in 

late July, 1985. Appellant previously had appealed several other bond forfeitures, 

which ~re enumerated in separate DER forfeiture notices. Since these appeals 

~re already on the Board 1 s docket, Appellant requested that the Board permit it 

to "extend" those earlier appeals to include the forfeitures of which it had only 

recently becorre aware. 'Ihis request was denied. Under 25 Pa.Code §21.52 (a), the 

Board has jurisdiction over an appeal from a DER action only if the appeal is 

filed within thirty days of receipt of notice of the action. 'Ihe lx:md forfeitures 

with which we are here concemed are DER actions separate and distinct from those 

which Appellant previously had appealed. 'Iherefore, a formal appeal of those 

actions must be rrade within thirty days of receipt of notice. 'Ihe Board could 

not simply assume that the thirty-day-period requirerrent had been satisfied by 

including the later appeal with the former. Therefore, Appellant 1 s appeal was 

docketed as having been filed on July 30, 1985. 
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DER has rroved to have this appeal dismissed as having been untimely 

filed. In support of the rrotion, DER has attached ropies of certified mail 

return receipt cards which appear to indicate that Appellant indeed did receive 

ropies of the forfeiture notices. Receipt #4891198, associated with the forfeit-

ure notice of March 13, 1985 smws a date of receipt of Ma.rch 20, 1985. Receipt 

#448289 shows a date of receipt of April 10, 1985, for the April 2, 1985 forfeit-

ure notice. In the absence of evidence to suggest that the signature on the 

returned receipt cards is not that of an individual with authority to represent 

the Appellant or other indications that Appellant did not receive notice until 

July, 1985, we could conclude that this appeal was not timely filed.. 25 Pa.Code 

§21. 64 (d). Appellant has not indicated whether it intends to present such 

evidence. In the interest of affording it every opportunity to establish the 

tirreliness of this appeal, however, Appellant may request a hearing for the 

purpose of taking evidence on the issu= of the timeliness of the filing of the 

appeal, if it so desires. 

ORDER 

WHEREFORE, this llth day of I:ecember, 1985, it is ordered that a ruling onDER's 

MJtion to Dismiss is deferred for a period of twenty days from this date. If Appel-

lant intends to contest the fact of receipt of notice, as set forth in DER's fution, 

it may petition the Board for the scheduling of a hearing on the issue. Said petition 

must be filed with the Board within twenty days of tllis date. In the absence of such 

filing, this appeal will be dismissed as untimely filed. 

ENVIIDNMENI'AL HEARING BOARD 

cc: Bureau of Litigation 
For the Co:mrronwealth, DER: 

Zelda Curtiss, Esq. , Western Region 
For Appellant: 

David J. Flower, Esq., YELOVICH & FlOWER, Sorrerset, PA (Certified Mail P03718715~ 
Nathan c. Rasrona, Esq., Sorrerset, PA 

- 922 -



u. s. c6AL, rnc. 

V. 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 

221 NORTH SECOND STREET 
TH1RDFLOOR 

HARRISBURG. PENNSYLVANIA 17101 
(717) 787-3483 

Docket No. 85-413-W 

Issued: Deceniber 13, 1985 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 

Synopsis 

OPTIITON AND ORDER 
SUR MJI'ION 'ID DISMISS 

A ruling by the Board on a m:>tion by the Depa.rorent of Environm:mtal 

Resources to dismiss a petition for allowance of an appeal mmc pro tunc is 

deferred, and Petitioner is given the opportmity to submit a further statement 

of the facts. 

OPINION 

U. S. Coal, Inc. petitioned this Board on October 10, 1985 to allow 

an appeal mmc pro tmc from a notice from the Department of Environmental Re

sources (DER) of intention to forfeit certain bonds posted by U. S. Coal for its 

mining operations.· In support of this petition, U. S. Coal avers that it re

ceived the notice from DER on Jtm.e 10, 1985 and mailed a Notice of Appeal on 

June 20, 1985. If U. S. Coal did mail a Notice of Appeal on June 20, 1985, this 

Board has no record of receiving it. DER filed a Motion to Dismiss this appeal 

for untimeliness, alleging that appellant failed to show that its untimely filing 

of its Notice of Appeal was a result of fraud or any other deficiency in the 

Board's procedure. U. S. Coal, however, impliedly states that this Board is 
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responsible for its appeal not having been docketed within the thirty day 

appeal period. If the Board is, in fact, responsible, then the Board will 

allow U. S. Coal an appeal m.mc ~ tunc. 

U. S. Coal has raised a factual question as to whether the Board 

is responsible for its appeal not having been timely docketed, and the Board 

will not resolve this factual question in a ruling on a I!Dtion to dismiss. 

'The burden, however, is on U. S. Coal to show facts sufficient to allow the 

appeal m.mc pro tunc, and the Board will give U. S. Coal the opportunity to 

do so. 

ORDER 

AND Nnlv, this 13th day of Decerrber , 1985, U. S. Coal is 

ordered to submit to the Board on or before January 3, 1986 
--------~~---------------

a further statement of the facts it alleges would be a sufficient basis for 

the Board to allow U. S. Coal an appeal nunc pro tlinc, pursuant to 25 Pa. 

Code §21.53. A ruling on DER' s Hotion to Dismiss will be deferred until after 

timely receipt of sudh statement. 

DATED: December 13, 1985 

cc: Bureau of Litigation 
Harrisburg, PA 

bl 

For the Corrmm.wealth, DER: 
Joseph K. Reinhart, Esq. 
Westem Region 

For Appellant: 
Joseph E. Altomare, Esq. 
Titusville, PA 

ENVIRONMENTAL HFARING BOARD 

MAXINE IDEULING, CHAIRt1AN 
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BIG 11 B II MINING CCX'@ ANY 

. v. 

CQJ.JMONWEALTH OF PENNSYLVANIA 

ENVIRON:\1ENTAL HEARING BOARD 
221 NORTH SECOND STREET 

THIRD FLOOR 
HARRISBURG, PENNSYLVANIA 17101 

(717) 787-3483 

Docket No. 83-215-G 

Issued December 18, 1985 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 
and TROUT UNLIMI'IED, Intervenor 

OPINION AND ORDER 

Synopsis 

25 Pa.Code §95.l(b) requires that a party which pro:[X)ses to discharge 

pollutants to high quality waters demonstrate that the operation giving rise 

to the discharge is justified as a result of a necessary social or ·economic 

' 
developrent which is of significant public value. The Board construes §95.l(b) 

as requiring a strong slowing of justification. First, the developrrent which 

allegedly will result from the operation must be necessary' i.e. ' needed by 

the public. Secondly, the public benefits must not be rrerely speculative results 

of the operation; the renefits must be highly likely to result. In addition, 

the public benefits must be significant, i.e., unquestionably ilrq::ortant. In 

order to determine whether a prospective permittee has met its burden under 

§95 .1 (b) , the Board must balance the claimed net social or economic benefits 

against the environrrental degradation which will result from the permittee's 
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or:;eration. It is not sufficient for the r:;ermittee to show that the social or 

economic benefits from the proposed operation will exceed the social or economic 

loss from the environmental degradation. 
\ 

OPINION 

Big B has appealed DER's denial of Big B's application for mine drainage 

permit N:>. 10810124 in Washington 'Ibwnship, Butler County. Big B seeks to 

a::mduct surface mining operations on an area in the Silver Creek watershed. 

One of the reasons given by DER for denying the permit was: 11 [T]he I:epartrrent 

found that Big B Mining Co.'s application had failed to demonstrate social and 

economic justification for all discharges to the Silver Creek Watershed. 11 

Big B has the burden of proof in this appeal, 25 Pa.Code §2l.l0l(c) (l). 

'Iherefore the Board, being uncertain about the precise nature of this burden, 

ordered Big B to file a memorandum of law addressing the following issues: 

a. In order to establish 11 social and economic 
justification, 11 what elerrents is it the appellant's 
burden to prove? 

b. ~Vhat testirrony, in the context of the present 
appeal, will be germane to this burden? 

Big B has filed its merrorandum; DER has not responded. ~'le believe we should not 

further delay this ruling, however, which the parties require in order to prepare 
' •. 

~ ;'' J :.. ' ' 
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adequately for the hearing on lhe merits of this matter, presently scheduled 

to begin February 24, 1986. 

The requirement that Big B derronstrate "social and economic justi-
' 

fication" stems from the regulations in 25 Pa.Code Chapters 93 and 95. Drainage 

List s of 25 Pa.Code §93.9 lists Silver Creek as a High Quality stream in some 

portions and as having Exceptional Value in other portions. The terms "High 

Quality Waters" and "Exceptional Value Waters" are defined in 25 Pa.Code §93.3, 

and are designated as deserving special protection; the definitions make it 

clear that Exceptional Value Waters deserve even rrore protection than mere 

High Quality Waters. The record before us as of this date does not show whether 

Big B's mining operation would threaten only the High Quality portions of Silver 

Creek, or whether the Exceptional Value portions of Silver Creek also might be 

threatened. However, DER's requirement of "oocial and economic justification" 

has been taken from 25 Pa.Code §95.l(b), pertaining to High Quality Waters, and 

not from the rrore restrictive (from the standpoint of permissible discharges) 

§95.l(c). Consequently DER's and this Opinion's concentration on §95.l(b) will 

not prejudice Big B, even though the record has not established that the appli-

cable 25 Pa.Code §95.1 section is §95.l(b) rather than §95.l(c). 

25 Pa.Code §95.l(b) reads: 

(b) Waters having a water use designated as 
"High Quality Waters" in §§93.6 and 93.9 (relating 
to general water quality criteria and designated 
water uses and water quality criteria) shall be 
maintained and protected at their existing quality 
or enhanced, unless the following are affirmatively 
derronstrated by a proposed discharger of sewage, 
industrial wastes, or other pollutants: 

(l) The proposed new, additional, or in
creased discharge or discharges of pollutants is 
justified as a result of necessary economic or social 
development which is of significant public value. 
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We renark that §94.l(b) (1) uses the disjunctive "necessary economic or social 

developnent" rather than the conjunctive "failed to derronstrate social and 

economic justification" used in DER's appealed-from permit denial letter. 

Neither social nor economic justification is mentioned in other pertinent 

Pennsylvania regulations, nor are these phrases to be found in the Clean Streams 

Law, 35 P.S. §§691 et seq. We additionally remark that the regulations implement

ing the federal Clean Water Act, 33 U.S.C. §§1251 et seq., which DER cannot ignore, 

also use the disjunctive "economic or social developrrent." Specifically, 

40 C.F.R. §131.12 reads: 

§131.12 Antidegradation policy. 

(a) The State shall develop and adopt a 
statewide antidegradation policy and identify 
the rrethods for implementing such policy pur
suant to this subpart. The antidegradation 
policy and implerrentation rrethods shall, at a 
minimum, be consistent with the following: 

(1) Existing instream water uses 
anQ. the level of water quality necessary to 
protect the existing uses shall be.naintained 
and protected. 

(2) Where the quality of the waters 
exceed levels necessary to supfX)rt propagation 
of fish, shellfish, and wildlife and recreation 
in and on the water, that quality shall be nain
tained and protected unless the State finds, after 
full satisfaction of the intergovernrrental coordin
ation and public participation provisions of the 
State's continuing planning process, that allowing 
lower water quality is necessary to accormodate 
important economic or social developrrent in the 
area in which the waters are located. In allowing 
such degradation or, lower water quality, the State 
shall assure water quality adequate to protect 
existing uses fully. 

Therefore Vle rule that Big B' s burden--with respect to social and 

economic justifications--is to derronstrate (in the language of 25 Pa.Code §95.l(b) (l)) 

that "the proposed new additional, or increased discharge or discharges of pollutants" 
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into the Silver Creek watershed "is justified as a result of necessary economic 

or social developrrent which is of significant public value." DER's original 

finding that Big B's application "had failed to demonstrate social and economic 

justification for all discharges to the Silver Creek Watershed" was an overly 

strict application of §95.l(b). This ruling is consistent with our past decision 

in M3.skenozha Rod and Gun Club v. DER, 1981 EHB 244, aff'd Marcon v. DER, 462 A.2d 

969 (Pa.Crnwlth. 1983). 

We have found Big B' s merrorandum of law of little use for deciding the 

answers to the questions ~and e_ (quoted supra) which that merrorandum was supr:;osed 

to address. In general, Big B urges that the justification, whether social or 

economic, must be established by balancing the corresr:;onding benefits against the 

environrrental ha:rm which the discharges threaten. The Board agrees with this 

largely oocontroversial thesis; the real issues, hovvever, are what factors are 

to be balanced and how those factors are to be weighed. Maskenozha, supra, which 

Big B has not cited, is the only Pennsylvania case which has addressed these 

issues. Maskenozha involved a challenge to a permit allowing a planned housing 

development to discharge treated sewage into a high quality stream. The Maskenozha 

permittee offered, and the Board apparently was willing to entertain, argurrents 

of the following sort in support of social and economic justification: 

A. In supr:;ort of social justification: 

(l) The pror:;osed housing developrrent will enhance 
public recreational opportooities. 

(2) The pror:;osed housing development will relieve 
the mental and physical stresses of people presently 
in need of housing. 

( 3) The increased r:;opulation in the area resulting 
from the housing development will bring more physicians, 
hospital services and cultural programs to the area. 
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B. In supr:ort of economic justification: 

( l) Construction of the pror:osed develop:rrent 
will provide job and entrepreneurial opportunities 
for people presently living in the area. 

(2) The pror:osed developrrent will attract new 
industries to the area, thereby providing additional 
jobs andentrepreneurialopportunities. 

(3) There will be increased tax revenues to 
local municipalities. 

Of the foregoing Maskenozha arguments, only B (l) appears to have any 

relevance to the instant appeal. Indeed, Big B 1 s merrorandum of law--though 

admittedly not necessarily dispositive of Big B 1 s arguments in support of social 

and economic justification--argues only that the pror:osed surface mining operation 

will provide jobs to local residents, including the landowner, whose expenditures 

from their increased incomes then will revive a presently depressed econo!T\Y. We 

agree that evidence in supr:ort of this Big B argument can be relevant to the 

economic justification for the pror:osed mining operation, but we r:oint out that 

25 Pa.Code §95.l(b) (l) requires that the expected economic or social develop:rrent 

be "necessary" and of "significant public value". Our research has disclosed no 

Pennsylvania cases which offer useful constructions of these terms in the context 

of the instant appeal. Therefore, we will construe them as best we can, consistent 

with the requirerrents of the Statutory Construction Act, l Pa.C.S.A. §1901, et seq., 

especially §1903, and l Pa.Code §1.7. 

We take the nodifier "necessary" to mean that the operation for which 

the permit is sought must be needed by the public and that the benefits w.hich it 

allegedly will produce are highly probable. Development which the public does not 

need or which v.Duld be :rrerely a speculative result of the mining operation does 

not provide the kind of justification mandated by 95.l(b) (l). Similarly, under 

§95 .l (b) (l), the economic or social developrrent rr.ust be valuable to the public, 
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not merely to the mining operator or his landowner lessor, and this public value 

must be significant. Webster's 'Ihird New International Dictionary (1981) gives 

"i.rrq;Drtant", "weighty" and "notable" as synonyms for "significant". As we see it, 

the intent of the EQB in promulgating 25 Pa.Code §95.l(b) together with 25 Pa. 

Code §93.3 (quoted infra) is that significant be given a strong rather than 

weak interpretation; we shall take "significant" to mean "unquestionably important". 

'Ihe economic or social benefits which ul tirrately will be balanced against 

the environmental degradation Big B's discharges are expected to produce must be 

net; the parties opposing Big B in this ma.tter nrust be given the opportunity to 

establish that the expected environmental degradation will cause social or economic 

losses to the public, which have to be subtracted from any social or economic bene-

fits Big B has established. 'lhe testinony in supJ?Ort of such counterbalancing 

social or economic losses Im..lSt be persuasive, however; in effect the Board regards 

allegations of social or economic losses to the public from the expected environ-

rrental degradation as an affirmative defense (which DER and the Intervenor will 

have to put forth) against Big B' s attempt to provide the required social or 

economic justification for the discharges. But, as explained earlier, it remains 

Big B' s burden to persuade the Board that (net) social or economic justification 

exists. 

As to the balancing act itself, the Board sees no "bright line" rule 

for weighing the net social or economic benefits against environmental degradation; 

previous opinions Which have performed the similar balancing ma.ndated by the third 

prong of the test enunciated in Payne v. Kassab, 468 Pa. 226, 361 A.2d 263 (1976), 

interpreted with the aid of good comrron sense, will be our best guide. 25 Pa.Code 

§93.3 defines "High Quality Waters" as: 

A stream or watershed which has excellent 
quality waters and environmental or other 
features that require special water quality 
protection. 
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It is Big B 1 s burden to persuade us that this EQB precept to provide special 

water quality protection to the Silver Creek watershed is outweighed by the 

net social or economic benefits of the proposed mining operation. In this 

connection~ stress, to avoid any possible misapprehension, that the balancing 

must be of net social or economic benefits vs. environmental degradation; it is 

not sufficient for Big B to persuade us that the social or economic benefits 

from the proposed mining operation will exceed the social or economic losses 

from the expected environmental degradation. 

Wi th::mt further information about the kind of evidnece Big B intends 

to offer, which we sought from Big B but did not receive in its :rrerrorandum of 

law, we cannot offer Big B any better guidance than given supra concerning Big B 1 s 

burden of derronstrating social or economic justification under 25 Pa.Code §95.l(b). 

The Board reserves the right to rule out any testirrony offered at the forthcoming 

hearing on the merits which appears to be irrelevant in the light of this Opinion. 

ORDER 

WHEREFORE, this 18th day of Iecernber, 1985, it is ordered that, insofar 

as the issue of social or economic justification for Big B 1 s proposed mining 

operation is concerned, rulings on the admissibility of testinony at the forth-

coming hearing on the merits will be guided by the above Opinion. 

ENVIRONMENTAL HEARING Bc::ruiD 

DA'IED: Iecember 18, 1985 

cc: Bureau of Litigation 
For the Corrmonweal th, DER: 

EIWARD GERJUOY 
Member 

Diana J. Stares, Esq. and Michael E. Arch, Esq. 
For the Appellant: 

Bruno A. Muscatello, Esq. , Butler, PA 
For the Intervenor: 

Michael J. Boyle, Esq. 
MEYER, UNKOVIC & SCO'IT, Pittsburah, PA 
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CO/HMONWEALTH OF PENNSYLVANIA 

ENYIRON:\1ENTAL HEARING BOARD 

221 NORTH SECOND STREET 
THIRD FLOOR 

HARRISBURG, PENNSYLVANIA 17101 
(717) 787-3483 

GEORGE ENTERPRISES, INC. 
and 

Docket No. 85-291-G 

INTERSTATE DRILLING, INC. 

. v. 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

and CONSOLIDATION COAL COMPANY, 
Intervenor 

(Issued: December 19, 1985) 

OPINION AND ORDER 
SUR MOI'ION 'ID DISMISS 

Synopsis 

This appeal is dismissed as having been taken fran an unappealable 

DER action. The letter which is appealed constitutes a mere statement of 

opinion and does not bind the appellant in any way. No action has been taken 

which affects the appellant's rights, duties, obligations or privileges. 2 Pa. 

C.S.A. §101; 1 Pa.Code §31.3; 25 Pa.Code §21.2. Therefore, the appeal must be 

dismissed. 

* * * 
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OPINION 

This appeal is related to the appeal by Consolidation Coal Company 

(hereinafter "Consol") docketed at 84-243-G, whose adjudication has not yet 

been filed. At 84-243-G, Consol appealed DER 1 s issuance of four permits to 

George Enterprises ("George") to drill gas wells at four surface sites above 

Consol 1 s Purseglove No. 15 underground coal mine (the "mine") . The wells in 

question are numbered 1, 2, 4 and 5. 

en April 30, 1985, after the conclusion of the hearing on the appeal 

at 84-243-G, Consol wrote DER, stating that Consol believed the permits for 

wells 1 1 2 and 4 had expired and would require repermitting under the newly passed 

Oil and Gas Act of December 19, 1984, P.L. 1140, Act 223, which became effective 

on April 18, 1985. "Accordingly", Consol 1 s April 30, 1985 letter rontinued: 

Consol requests the Bureau of Oil and Gas 
Managenent to fonrally notify George Enter
prises, Inc. ("George") of the expiration 
of the above-referenced penni ts and to take 
whatever action is necessa:ry to prevent the 
unauthorized drilling of any gas wells and , 
the resultant hann to Consol. 

DER refused this request, in a letter to Consol dated May 2, 1985. 

Crnsol has appealed this refusal, in an appeal docketed at 85-220-G. But then 

DER wrote George on June 21, 1985 that DER had reconsidered its May 2, 1985 

letter to Con sol, and nCM believed the permits for wells 1 and 2 indeed had 

expired, as Consol originally had rraintained. Therefore, DER nON wrote George: 

Since you did not corrmence activities on these 
two wells prior to April 18, 1985, the effective 
date of the Oil and Gas Act, Act of Decerrber 19, 
1984, P.L.ll40, you ImlSt secure permits under 
the new Oil and Gas Act if you intend to drill 
deeper these two existing wells. 

'Ihe above-captioned rratter involves George 1 s appeal of DER 1 s June 21, 

1985 letter. On September 18, 1985, DER rroved to dismiss this appeal, on the 
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grounds that DER' s letter of June 21, 1985 was not an appealable action. 

We granted DER' s notion, and dismissed the appeal, in an Order ( unacoorrpanied 

by an Opinion) dated N:>vernber 6, 1985. This Opinion explains the basis for 

our :tbvernber 6, · 1985 Order. 

DER' s notion to dismiss this appeal argues rrainly that its letter 

to DER merely is an expression of opinion--by the DER counsel who authored 

the letter--ooncerning the legal implications of the new Act's passage. 'Ihe 

June 21, 1985 letter, DER maintains, does not "renew, revoke, suspend or 

otherwise affect the well permits previously issued for wells 1 and 2, nor does 

the letter "order George to take an action to oorrply with the law." · Acoordingly, 

DER further maintains, its June 21, 1985 letter is not an action "affecting 

personal or property rights, privileges, irrmuni ties, duties, liabilities or 

obligations of any person," which would be appealable under the Adrninistra ti ve 

Agency Law, 2 Pa.C.S.A. §101, the General Rules of Administrative Practice and 

Procedure, 1 Pa.Code §31.3, or the Board's. own Rules and Regulations, 25 Pa.Cbde 

§21.2. 

We agree wi. th DER, which has cited nurrerous precedents in support of 

its oontentions. George's response to DER's notion has criticized DER's use of 

several of these precedents, but we do not find these criticisms to be apposite. 

For example, George claims: 

In Gateway Coal Co. v. Comronwealth, 
399 A.2d 802 (1979) the court held that a 
letter of the Connri.ssioner of ~p Mine 
Safety that the oompany' s proposal vvas 
contrary to law did "constitute a final 
decision regarding the testing procedures 
proposed by petitioner." 

However, the Commissioner to 'Whom the Gateway opinion refers is not merely a 

DER counsel, and his letter did not nerely paraphrase the legal opinion of DER 
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counsel that. the company's proposal ''was contrary to law.'' Under the Corrmm

wealth Attorneys Act, 71 P.S. §§732-101 et seq., DER's cotmsel's duties and 

obligations are confined essentially to coordinating legal services and offer

L11.g legal advice: DER' s counsel does not have the authority to issue compliance 

orders over counsel's signature alone. On the other hand, as the Gateway 

opinion states, the Comnissioner in Gateway was acting for the Secretary of DER, 

~Jho--under 71 P.S. §§510-1 and 510~15--does have the authority to issue orders 

under the Bituninous Coal Mine Act, 52 P .S. §§701-101 et seq. The Comnissioner' s 

letter explicitly rescinded DER's initial approval of Gateway's plan for methane 

gas testing in Gateway' s bittminous mine, and ordered Gateway to fonnulate a 

new plan. Thus, as the Gateway opinion explains, the Corrrnissioner's letter was 

consistent with the principle that: 

In order for an action of the Department 
to constitute a final action from which an appeal 
can be taken, the detennination of the depart::rrent 
nrust direct compliance with an Act and impose 
same liability or otherwise affect the obligations 
or duties of a person. 

And, as we have held repeatedly, a mere statement of opinion by DER is no7: :;:n 

appealable action. Doan Mining Company v. DER, EHB Docket No. 84-419-G 

(Opinion and Order, April 19, 1985); Gary Huey v. DER, 1984 EHB. 667 (Opin ,;{~ 

and Order, May 15, 1984). 
\ 

In sun, George's belief that Gateway, supra, supports George's r.o~ ~:: :81:' 

than DER' s contentions in this matter is incorrect; George 1 s objections :;n 

Gateway as support for DER1 s m:>tion are inapposite. George 1 s cd1er criticisms 

of DER1 s cited precedents are equally inapposite. DER1 s June ·:l, 1985 letter 

to George was not appealable. 
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0 R DE R 

WHEREFORE, this 19th day of D=cember, 1985, this Board affirms 

our Order of November 6, 1985, dismissing this appeal. 

ENVIIDNM:E:N'I1lli HEARING BOARD 

/ 
'i-.,t. ../"j 

/ 

EI:WARD GERJU)Y, Member 

DA'IED: Decen:ber 19, 1985 

cc: Bureau of Litigation 
For the eormronwealth, DER: 

Joseph K. Reinhart, Esquire 
Western Region, Pittsburgh, PA 

Justina Wasicek, Esquire 
DEP/Bureau of Regulatory Counsel 
Harrisburg, PA 

For the Appellants: 
Patrick C. M:Ginley, Esquire 
M:>rgantown, 'WV 
William M. Baily, Esquire 
'Ihompson and. Baily 
waynesburg, PA 

For the Intervenor: 
Henry Ingram, Esquire 
lbse, Sclunidt, Chapm:m, 

Duff & Hasley 
Pittsburgh, PA 
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C0/11MONHIEALTH OF PENNSYLVANIA 

ENYIRON:0.1ENTAL HEARING BOARD 
221 NORTH SECOND STREET 

THIRD FLOOR 
HARRISBURG, PENNSYLVANIA 17101 

(717) 787-3483 

BRADFDRD CDAL COMPANY, INC. 

. v . 

. COMMONWEALTH OF PENNSYLVANIA 
DEPAR:TMENT OF ENVIRONMENTAL RESOURCES 

OPINION AND ORDER 

Docket No. 83-061-G 

Issued December 19, 1985 

SUR MJTION FDR PRO'IECTIVE ORDER 

Synopsis 

'Ihe Deparbrent' s MJtion for a protective order is granted to the 

extent that Appellant seeks discovery of instructions and legal opinions given 

to a Deparbrent ins:rector by Depa.rtrrent counsel regarding actions to be taken 

against an or:;erator with whom the Departrrent was involved in on-going litigation .. 

Such.legal opinions and advice are protected against discovery by the work product 

doctrine. Pa.R.C.P. 4003.3. A ruling on the. Departrrent's MJtion is deferred 

insofar as the notion seeks to prevent Appellant's discovery of the substance of 

a notation made by the inspector in her daily diary concerning the conversation 

between the inspector and the Departrrent counsel. While the notation may be 

protected by either the work product doctrine or the attorney-client privilege, 

the Board is unable to determine whether either is applicable ':ill til it conducts 

an in carrera insr:;ection of the notation. 
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OPINION 

This Opinion addresses a discovery dispute concerning the duty of 

the J:::Bpartrrent of EnviroiliTEntal Resources to disclose the substance of certain 

conmunica tions between J:::Bpartrrent counsel and a mine conservation inspector. 

\ '!he J:::Bpartrrent has argued that it has no duty to disclose these corrmunications 

because they are protected by either the attorney-client privilege or the 

work product doctrine. In an earlier Opinion dated August 16, 1985 (Bradford 

Coal v. DER, EHB r::ocket No. 85-163-G) we ruled that under the facts as alleged, 

the attorney-client privilege appeared to be inapplicable; we noted, however, 

that the information sought by Appellant might be exempt from disclosure under 

the WJrk product doctrine. We requested ·that the parties brief the work product 

issue. ! We now address the rreri ts of the parties 1 arguments. 

'Ihe parties appear to be in general agreerrent concerning the facts 
I 

'INhich Underlie this dispute. One of the J:::Bpartrrent actions with which th.is 

appeal deals is a compliance order dated March 29, 1985 issued by Mine Conser-
! . . 

vation' Inspector Colleen Brophy. The compliance order was written as a conse

quence of the inspector 1 s observations of Appellant 1 s mine site dUring an 

inspection conducted on March 29, 1985. 'Ihe report which the inspector completed 

as a result of that inspection states that it "was written under the instructions 

of J:::Bpartrrent attorney Tim Bergere. "l It is this statement 'INhich has given rise 

to the controversy at hand. 

Appellant, in. connection with a notice of deposition of J;nspector Brophy, 

requested that the J:::Bpartment make available the following information: 

l 
Inspector Brophy states that she included the aforesaid statement in her 

report to advise relevant parties that she had complied with the J:::Bpartrrent 1 s 
policy of contacting counsel when taking action coneerning an operator with whom 
the Department was engaged in litigation . 
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A copy of any written instructions or 
docurrents furnished to you, Colleen A. 
Brophy, by Attorney Tirrothy Be:r:gere, as 
referred to in the report of March 29, 
1985 pertaining to the cessation order 
issued by you, Colleen A. Brophy, on 
that date as involved in this proceeding. 

. . 

In response to this request the Iepartrrent sought a protective orde-r preventing 

Appellant from obtaining discovery of the requested information,.,• Appellant has 

renewed its request for this information through interrogatories served upon 

Iepartrrent counsel. In response to these interrogatories the IepartrrEnt has 

stated that Inspector Brophy contacted Attorney Bergere in March 29, 1985 for 

the purpose of obtaining legal advice, being aware that the mine site with which 

the inspection report and associated cessation order were concerned was. the 

subject of on-going li 'l;igation between the Iepartrrent and Appellant (which 

litigation is the subject natter of this consolidated appeal). Inspector Brophy 

made an entry in her daily diary concerning the conversation she had with Attorney 

Bergere. 'Ihe Iepartrrent's position is that it need not disclose the written 

notation in the diary. or the substance of the conversations between Inspector 

Brophy and Attorney Berger~. because such information is protected by either the 

attorney-client privilege or the work product doctrine. 

As we stated in our earlier Opinion, supra, the attorney-client privilege 

protects against discovery of stateme..11ts made by t.,he client to counsel. Union 

~!bide Corporation v. Traveler's Indemnity Company, 62 F.R.D. 411 (W.D.Pa.l973); 

LaRocca v. State FanTt ~1ut~l Auto Insurance Corrpany, 47 F.R.D. 278 (W.D.Pa.l969) 

(construing 42 Pa.C .s .A. §5928). See also, GDodrich Amram, Depositions and 

Discovery, § 4 0 ll (c) : 2 . 'Ihis is not to say that sta terrents made by counsel to the 

client are necessarily subject to discovery, however. 'Ib the extent that state-

rnents of the attorney reiterate or inco:r:porate communications from the client, 
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the attorney-client privilege applies. Eisenman v. Hornberger, 44 D & C 2d 128 

(1967); In re Westinghouse Corporation Uranium Cbntracts Litigation, 76 F.R.D. 47 

(W.D.Pa.l977). In addition, Pa.R.C.P. 4003.3, which embodies the work product 

doctrine first enunciated in Hickman v. Taylor, 329 U.S. 495 (1947), protects 

against disclosure of the ":rrental irrpressions of a party's attorney, or his con-

elusions, opinions, ~randa, notes or summaries, legal research or legal 

theories."
2 

In ruling upon the Depart:rrent's Motion for a protective order the purposes 

underlying the work product doctrine and ti1e attorney-client privilege must be kept 

in mind. 'Ihe v.ork product doctrine rests upon considerations of "strong public 

policy ... [I]t is essential that a lawyer \.\Ork with a certain degree of privacy, 

free from unnecessary intrusion by opposing parties and their counsel. Proper 

[preparation] of a client's case demands that he assemble information, sift what 

he considers to be relevant from the irrelevant facts, prepare his legal theories 

and plan his strategy without undue and needless interference." u.s. v. Nobles, 

422 u.s. 225, ~37 (1975). 

While the v.ork product doctrine serves to assure confidentiality of 

the attorney's thoughts, theories and the like, the attorney-client privilege is 

designed to encourage "full and frank comnunication" between attorneys and their 

clients. It rests upon ''the need for the advocate and counselor to know all that 

relates to the client's reasons for seeking representation if the professional 

mission is to be carried out. n Upjohn, supra, at 383. 

In either case, whether the attorney-client privilege or the "MJrk product 

doctrine applies, the basic consideration is that both client and counsel must be 

2 
'Ihe explanatory note following the rule states that in circl.llTIStances where 

the legal opinion of the attorney is a relevant issue in the action, such as in an 
action for malicious prosecution, the opinion is not protected against discovery 
by the \.\Ork product doctrine. 'Ihis exception to the rule clearly has no application 
to the instant matter, however. 
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free to openly discuss the client's legal situation. It is often the case that 

parties seeking advice concerning the proper course of conduct can go nowhere 

other than their attorney "to learn the ever changing and constantly multiplying 

rules by which they must behave and to obtain redress for their wrongs. " Hickman 

v. Taylor, 329 U.S. at 514-15 (Justice Jackson concurring). 

Keeping these purposes in mind, we reject Appellant's suggestion that 

the pu.rp.Jse for which it seeks the infornation should be determinative. The 

attorney-client privilege "is not concerned with prejudice or the better ascertain

:rrent of the truth ... (but with) a policy entirely extrinsic to the protection 

of the fact-finding process." Estate of Kofsky, 487 Pa. 473, 409 A.2d i358 (1980). 

Similarly, where w:>rk product is concerned, the primary consideration is whether 

··disclosure of the infornation sought would threaten the interests which the. 

doctrine is designed to protect. Under Pa.R.C.P. 4003.3, the need of oppc)sing 

counsel for the infonnation is not taken into consideration. 'lhis distinguishes 

Pennsylvania practice from the federal rule, which provides that discovery of 

w:>rk product rna.terials rna.y be had upon a showing of· "substantial need" and proof 

that opposing comsel is unable without "mdue hardship" to obtain the substantial 

equivalent of the rna.terials sought by other rreans. Fed.R.Civ.P. 26 (b) (3). We 

believe this distinction is significant. Even anong the federal courts there is 

considerable dispute as to whether "opinion w:>rk product", i.e., the attorney's 

theories and th:mghts, are subject to disclosure despite the language of the 

federal rule. See Upjohn Company v. u.s., 449 u.s. 383 (1981); Borgosian v. Gulf 

Oil Corp., 738 F.2d 587 (3rd Cir.l984). The Pennsylvania Rule contains no such 

qualification; the comment following the rule mambiguously states that the rule 

''rreans exactly what it says. It inmmizes the lawyer's rrental irrpressions, con

clusions, menoranda notes, sumrna.ries, legal research and legal theories. " Therefore, 
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we conclude that to the extent the information sought by Appellant includes 

Atton1ey Bergere 1 s protected mrk product under Rule 4003. 3 or inoorporates 

oornmunications from Inspector Brophy to Atton1ey Bergere, it is immune from 

disoovery, regardless of the uses to which Appellant hopes to apply it. 

This ruling, however, is subject to one important qualification. 

The work product doctrine and the atton1ey-client privilege cannot be used to 

shield from discovery information to which opposing counsel otherwise would 

be entitled. As the oorment to Rule 4003.3 makes clear, despite a claim of 

work product, "documents, otherwise subject to discovery, cannot be immunized 

by placing them in the lawyer 1 s file." Likewise, the atton1ey-client privilege 

protects only disclosure of communications; it does not prevent disclosure of 

the underlying facts by the client who communicated with the atton1ey. Upjohn 

v. u.s., supra. 'Ihus, where a document contains both factual inforrration and 

inforrnation which is privileged or which constitutes work product, the decurrent 

must be edited to eliminate the protected infonnation. Borgosian v. Gulf Oil 

Corporation, supra. 

In light of the foregoing considerations, we conclude that the Appellant 

is not entitled to the inforrration sought via Interrogatories 4 and 5. These 

interrogatories request that the Department reveal any instructions given by 

Atton1ey Bergere to Inspector Brophy regarding the writing of the inspection 

re:tnrt and order of March 29, 1985. We do not see that such instructions are 

likely to contain any substantive factual inforrration to which Appellant conceiv

ably might be entitled. Rather, such instructions, if any were given, would 

concern the Depart:Irent 1 s choice of action concen1ing a IM.tter which was presently 

in litigation; Atton1ey Bergere 1 s opinions and legal theories would be implicit, 

if not explicit, in those instructions. Therefore, these instructions deserve 
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the s~cial protection provided by Rule 4003.3. As one court has stated, an 

attorney's "investigative and strategic efforts on behalf of a client in 

litigation" are protected by the work product doctrine. ":tbthing falls rrore 

clearly within the area protected by the 'WOrk product doctrine than the legal 

advice counsel may have given or considered giving a client during ongoing 

litigation." In re Grand Jury Investigation, 412 F.Supp. 944, 949 (E.D.Pa.l976) 

(holding that file rrerroranda summarizing an attorney's legal theories are 

protected against disclosure) . 

With regard to the notation which Inspector Brophy made in her diary, 

whose text is requested in Interrogatory 10, the issue is not as clearly defined. 

Wi th::mt examining the notation itself it is impossible for us to determine whether 

it contains information to which Appellant would be entitled, i.e., information 

not protected by the attorney-client privilege or the work product doctrine. As 

we have stated, supra, conmunications from the client to the attorney made in 

the course o£ seeking legal advice are privileged and cannot be revealed, except 

to the extent that they eml::ody factual details, which if revealed would not 

disclose the substance of the client's confidential communications to the attorney. 

Furthermore, if the notation reiterates subject matter from which Attorney Bergere's 

legal conclusions, opinions and the like can be readily inferred, it will be 

protected to that extent against disclosure under the work product doctrine. 

Although we are aware of no cases discussing this issue, we see no reason to hold 

that the rrere fact that the client, rather than the attorney, committed the legal 

opinions to pa~r rrakes any difference with regard to application of the doctrine. 

The essential considerations are that the attorney's legal opinions remain confi

dential and that the attorney J:e able to advise his client freely and fully, even 

i£ this advice includes disclosure of his legal opinions or theories to his 
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3 
client. Accordingly, since without an examination of Inspector Brophy's 

notation we are unable to determine whether any of the foregoing considerations 

are applicable, the accompanying order requires that a ropy of the notation 

be provided to the Board for in camera inspection. 

3 
We stress that we are not ruling that an attorney's conmunications of 

his legal conclusions, opinions, etc. to any person cannot be discovered; hov.ever, 
there is no need for us to decide here how widely an attorney nay disseminate his 
legal opinions without losing the protection afforded by Rule 4003.3. 
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ORDER 

WHEREFORE 1 this 19th day of December, 1985, it is ordered as follows: 

1. 'Ihe Departrrent 1 s MJtion for a Protective Order is granted with 

regard to the information sought by Appellant 1 s Interrogatories 4 and 5, which 

request the Departrrent to reveal the instructions given by Attorney Bergere to 

Inspector Brophy regarding the writing of the inspection report and order of 

.March 29 1 1985. Appellant is not entitled to discovery of the information 

sought by Interrogatories 4 and 5. 

2. A ruling on the Departrrent 1 s MJtion for a Protective Order 

regarding the notation made by Inspector Brophy in her daily diary is deferred 

pending an in carrera inspection of the notation by the Board. 

3. On or before January 2 1 1986, the Cepartrrent shall provide the 

Board with a copy of the aforesaid notation for in carrera inspection. 

DATED: December 19 1 1985 

cc: Bureau of Litigation 
Harrisburg 

For the Cornrronweal th1 DER: 
Tirrothy J. Bergere 1 Esq. 
Central Region 

For Appellant: 

ENVIID~ HEARING BOARD 

EIJiVARD GERJU)Y 
.£1-E:rrber 

DNight L. Koerber, Esq./ William C. Kriner, Esq. 
KRINER & KOERBER 
Clearfield, PA 

- 946 -



COJJMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
221 NORTH SECOND STREET 

THIRD FLOOR 
H...\RRISBURG, PENNSYLVANIA 17101 

CONSOLIDATION COAL COMPANY 

Appellant 

. v. 

(717) 787-3483 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 

Appellee' 

and 

GEORGE EN'IERPRISES I INC. & IN'IERSTA'IE 
DRILLING I INC. 

Intervenors 

OPINION AND ORDER 

Synopsis 

' 

Docket No. 85-220-G 

Issued IBcember 20, 1985 

DER' s .MJtion to Dismiss as noot is denied. Despite the fact that 

DER has altered its legal position on one of the issues presented herein, the 

essential issue remains unchanged: whether DER could have or should have taken 

action in response to Appellant's request. 'Iherefore, no portion of the appeal 

has been rendered noot. .MJtions for judgrrent on the pleadings will be considered 

upon receipt of the sarre and responses thereto. 

* * * 
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OPINION 

On September 18, 1985, we issued an Opinion and Order in this matter, 

to which the reader should refer, explaining why we had rejected a petition 

to quash this appeal as having been taken from an unappealable DER action. We 

now deal with DER1 s MJtion, filed October 25, 1985, to dismiss portions of this 

appeal as rocx:>t. 

As discussed in our September 18, 1985 Opinion, this appeal has evolved 

from the appeal of Consolidation Coal Corrpany ("Consol") v. DER and George Enter-

prises ("George") docketed at 84-243-G, which has not yet been adjudicated. 

On April 30, 1985, after the conclusion of the hearing on the appeal at 

84-243-G, Consol wrote DER, stating that Consol believed the pennits for wells 1 

and 2· had expired and would require repenni tt.ing under the newly passed Oil and 

Gas Act of 1:)3cember 19, 1984, P.L. 1140, Act 223 (the "Act"), which becarre 

1 
effective on April 18, 1985. "Accordingly," Consol 1 s April 30, 1985 letter 

continued: 

Consol requests the Bureau of Oil and Gas 
Management to formally notify George Enterprises, 
Inc. ("George") of the expiration of the alx>ve
referenced permits and to take whatever action 
is necessary to prevent the unauthorized drilling 
of any gas wells and the resultant harm to Consol. 

In response, on May 2, 19 85, DER 1 s counsel wrote to Consol as follows: 

'We have considered your request. Based on the 
information available to us and our interpretation 
of the Oil and Gas Act, Act of December 19, 1984, 
P.L. 1140, Act 223, we believe these [two] permits 
are sufficient ]?3rmits under the Oil and Gas Act. 

1 Consol 1 s letter also stated that Consol believed that the permit for well 4 
had expired. Since DER1 s !-btion to Dismiss only addresses wells 1 and 2, however, 
we need not discuss well 4 herein. 
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'Ihe above-captioned appeal involves Consol's appeal of DER's May 2, 1985 letter. 

Our September 18, 1985 Opinion held that this letter was rrore than a rrere expres-

sian of DER' s legal opinion about the status of the previously issued permits for 

wells 1 and 2, because the letter implicitly but unmistakably informed Consol 

that DER had decided not to interfere in any way with George's drilling plans. 

If DER's May 2, 1985 letter merely had stated DER's legal opinion for Consol's 

benefit, then under well-established precedent the letter vvould not have been 

an appealable DER action. George Enterprises v. DER, Ibcket No. 85-291-G (Opinion 

and Order, Decerrber 19, 1985) and citations therein. 

'Ibis just-cited Opinion at 85-291-G ooncems a June 21, 1985 letter 

£rom DER to George, written by the same DER Assistant Counsel who wrote the May 2, 

1985 letter to Consol, informing George that DER had reconsidered its May 2, 1985 

letter to Consol and now believed the penni ts for wells 1 and 2 indeed had expired 

as Consol originally had maintained. DER' s precise language was: 

[The permits for wells 1 and 2] were issued 
to George Enterprises on June 26, 1984, authorizing 
George Enterprises to drill deeper two existing wells. 
'Ihese penni ts were issued under the Gas Operations 
Well Drilling Petroleum and Coal Mining Act, Act of 
November 30, 1955, P.L. 756 as amended. 

Since you did not commence activities on these 
tvvo wells prior to April 18, 1985, the effective date 
of the Oil & Gas Act, Act of December 19, 1984, P.L. 
1140, you must secure permits under the new Oil & Gas 
Act if you intend to drill deeper these two existing 
wells. 

George Enterprises, supra, held that under the Cornrronwealth Attomeys Act, 71 P.S. 

§§732-101 et seq., DER' s counsel does not have the authority to issue compliance 

orders over counsel's signature alone. 'Iherefore the June 21, 1985 letter, 

despite its phrase "you must secure permits under the new Oil & Gas Act if you 

intend to drill deeper," could not have been rrore than DER' s legal opinion for 

George's benefit. 
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In CX)lltrast, DER1 S May 2, 1985 letter, though signed by DER1 s counsel 

alone, is reasonably construed as fonnal notification that DER (whether on advice 

of counsel or not is immaterial ) had decided to refuse Consol 1 s request for 

action by DER "to prevent the unauthorized drilling of any gas wells and the 

resultant hann to Consol." Of course, as fully discussed in our September 18, 

1985 Opinion in this appeal, there also is considerable Board precedent that 

DER 1 s refusal of a third party request for action on another party 1 s penni t need 

not be--and generally should not be--an appealable DER action. But, as also 

fully discussed in our September 18, 1985 Opinion, under the ve:ry special circum

stances of this request by Consol for action on George 1 s penni ts, it is better 

public policy to hold that DER1 s refusal to act is appealable. 

'Ihe DER 1-btion presently before us rraintains that DER1 s June 21, 1985 

letter to George, qmted supra, has made Consol 1 s appeal rroot as to the George 

pennits for wells 1 and 2. DER argues that its June 21, 1985 letter has granted 

Oonsol 1 s original request (formulated in Consol 1 s May 2, 1985 letter) as to wells 

1 and 2, and therefore that there is no relief (to Consol) which this Board can 

grant as to those wells. 'Ibis argument is not well taken. Our D=cernber 19, 1985 

George Enterprises Opinion, supra, accepted DER1 s argurrent that its June 21, 1985 

letter to George merely expressed DER1 s legal opinion. Our September 18, 1985 

Opinion in the instant appeal construed Consol 1 s April 30, 1985 letter to DER as 

a request for action "to prevent the unauthorized drilling of any gas wells." 

DER1 s legal opinion is not a DER action. George Enterprises, supra. 'Iherefore 

DER1 s June 21, 1985 letter has not given Consol the relief Oonsol originally 

requested as to wells 1 and 2, i.e., has not rendered this appep.l rroot as to 

those wells. 
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The foregoing has not wholly disposed of issues raised by DER's Motion, 

however, because Consol' s response to the rrotion asks for judgrrent on the plead

ings in Consol' s favor, on the grounds that DER now has admitted that George's 

previously issued permits for wells 1 and 2 have expired; therefore, Consol 

maintains in effect, DER's refusal to order George to cease drilling operations 

on wells 1 and 2 until George receives new permits under the Act is an abuse of 

DER' s discretion as a matter of law. DER has not directly replied to Consol' s 

request, but previously has argued--in an October 2, 1985 Petition for Reconsider

ation of our September ],.8, 1985 Opinion and Order--that DER's legal opinion (as of 

June 21, 1985) that C'€orge's permits to drill wells 1 and 2 had expired by operation 

of law did not give DER the authority to order George to cease drilling operations 

on those wells. On October 8, 1985, we denied the Petition for Reconsideration, 

but did not address DER' s just-stated argument. If this argument is correct, then 

not only must Consol's request for judgment on the pleadings be denied, but rather 

DER should be granted judg:rrent on the pleadings (which, however, DER has not 

formally requested); if DER does not have the authority to order George to cease 

drilling, its refusal to issue such an order cannot be an abuse of its discretion. 

We shall not grant Consol its requested judgment on the pleadings. 

Irrespective of the just-rrentioned disputed issue concerning DER' s authority to 

order George to cease drilling, we cannot grant judgment on the pleadings to Consol 

unless Consol (and now DER) are correct in their contention that George's previous

ly granted permits for wells 1 and 2 have expired by operation of law. This 

contention was hotly disputed by C'€orge in the appeal at 85-291-G. Although that 

appeal now has been dismissed on the grounds that DER' s June 21, 1985 letter was 

unappealable, the rreri ts of C'€orge' s contention that the penni ts had not expired 

were not reached by this unappealability ruling. 
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ORDER 

WHEREFORE, this 20th day of D::!cernber, 1985, it is ordered that: 

l. DER' s .M::>tion to dismiss portions of this appeal as rroot is denied. 

2. On or l:::efore thirty days from the date of this order, the parties, 

including the Intervenors, shall respond to Consol' s request for judgrrent on the 

pleadings; DER's response may refer to DER's petition for reconsideration of our 

September 18, 1985 Opinion and Order. 

3. On or before thirty days from the date of this order, DER may rrove 

for judgrrent on the pleadings on the ground that it did not have the legal auth-

ority to take the action requested by Consol. 

4. Responses to DER' s M::ltion, if any, must be filed within twenty 

days of receipt of the M::ltion. DJcurrents not filed within the tirre frames 

specified by this order may not be considered by the Board. 

5. 'Ihe parties may submit briefs, if they desire, discussing the 

factual circumstances, if any, under which it would be appropriate for DER to 

ta'ke the action requested by Consol, assuming arguendo that DER possesses the 

legal authority to take such action. 

ENVIroNMENTAL HEARING :SOARD 

Eil"lARD GERJUOY 
Member 

DATED: Iecember 20, 1985 

cc: Bureau of Litigation 
For the Commnwealth: 

zelda Curtiss, Esquire 
Western Region, Pittsburgh, PA 

For the Appellant: 
Henry Ingram, Esquire 
IDSE, SCHMIDT, CHAPMAN, DUFF & HASLEY 
Pittsburgh, PA 

For the Intervenors: 
Patrick McGinley, Esquire 
M::lrgantown, WV 
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~:.:1:: ne · • .roelfling, Chairman 
: :·-.· ~--•rv J. MA.Z.UL..LO. JR .. MEMBER 
t...:.·., -\:.·· .-;~RJUOY .. M.EMO!.:'.A' 

PHILIP F. BOGATIN, INC. 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 

221 NORTH SECOND STREET 
THIRD FLOOR 

HARRISBURG, PENNSYLVANIA 17101 
(71.71 787·3483 

: 

M. DIANE SMITH 

SECRETARY TO THE BOARD 

v. Docket No.: 85-023-M 

COMMONWEALTH OF PENNSYLVANIA, 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPINION AND ORDER 

Synopsis 

Issued December 20, 1985 

This appeal is dismissed pursuant to 25 Pa. Code §21.124 because 

appellant failed to comply with Board orders. 

OPINION 

Philip F. Bogatin, Inc. filed an appeal with the Board on January 25, 

1985 from the denial by the Department of Environmental Resources of a permit 

to place fill material in the Delaware River for the purpose of building a 

parking lot. The Board issued its Pre-Hearing Order No. 1 on February 12, 

1985, directing appellant to file its pre-hearing memorandum by April 29, 

1985. On April 16, 1985 the Board granted appellant an extension to June 29, 

1985 to file its pre-hearing memorandum. Then, on June 6, 1985, appellant 

informed the Board it was engaging in settlement discussions with the 

Department and requested another extension of time for filing its pre-hearing 
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memorandum, which the Board granted, giving appellant until August 29, 1985 to 

file its pre-hearing memorandum. 

On September 24, 1985, not having received appellant's pre-hearing 

memorandum, the Board issued a default notice, informing appellant that unless 

it filed its pre-hearing memorandum by October 7, 1985, the Board may impose 

sanctions, including dismissal of the appeal. On November 6, 1985, appellant 

still had not filed its pre-hearing memorandum, and the Board issued a second 

default notice giving appellant another reprieve until November 21, 1985. 

Meanwhile, on November 4, 1985, the Board received a letter from appellant's 

counsel, withdrawing his appearance on appellant's behalf. Appellant's 

counsel also sent the Board a copy of a letter he had sent to appellant, 

informing appellant that he was withdrawing his appearance before the Board, 

and that he did not prepare a pre-hearing memorandum because appellant did not 

want him to pursue the matter, but that if appellant had "second thoughts" and 

wanted to prosecute the appeal, he must file a pre-hearing memorandum. 

As of this date, appellant has neither filed a pre-hearing memorandum, 

nor givP-n the Board any indication that he wants to prosecute this appeal. 

Therefore, the Board, pursuant to 25 Pa. Code §21.124, dismisses this appeal 

for failure to comply with Board orders. 
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ORDER 

AND NOW, this 20th day of December, 1985, the appeal of Philip F. 

Bogatin, Inc. at EHB Docket No. 85-023-M is dismissed. 

cc: Bureau of Litigation 
John Wilmer, Esq./DER Eastern 
Philip F. Bogatin 

DATED: December 20, 1985 
nb 

ENVIRONMENTAL HEARING BOARD 
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~·~a.:-:ine 1-Joelfling, Chairman 
f '~''H'""·'IY J. MAZUL.L.O. JR •• MEMBER 
<..Y;o> .. ·.:> GERJUOY .• MEMBER 

MAURICE FOLEY 

v. 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL. HEARING BOARD 

221 NORTH SECONO STREET 
THIRD FL.DOR 

HARRISBURG, PENNSYL.VANIA 17101 
(717J 787·3483 

M. DIANE SMITH 

S£CRETAIItY TO THE BOARD 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES EHB Docket No. 85-001-W 

and (Issued: December 23, 1985) 

HAMMERMILL PAPER COMPANY, 
Permittee 

OPINION AND ORDER 
SUR PREHEARING CONFERENCE 

This case involves the appeal by Maurice and Catherine Foley of a 

solid waste management permit authorizing the disposal of residual waste from 

Hammermill Paper Company's manufacturing facility in Erie. Hr. and Hrs. Foley 

own property adjacent to the proposed site, known as the Lowville No. 3 site, 

and are concerned about the effect of the proposed disposal site on their home 

and their business, a racetrack. The Board, per Member Gerjuoy, ~ sponte 

raised the issue of the nature of the Foley's standing to contest the issuance 

of the permit and by order dated September 23, 1985, required the Foleys to 

supplement their prehearing memorandum by justifying their standing to raise 

the issues enumerated therein. Such a supplemental prehearing memorandum 

abandoning some contentions and justifying the remainder was filed with the 

Board on October 10, 1985, and a response thereto was filed by Hammermill on 

November 4, 1985. The case was then reassigned to Chairman Woelfling and a 

prehearing conference was conducted by telephone on December 9, 1985. 

- 956 -



The Foleys do have standing to contest the issuance of this permit. 

However, as is suggested in the alternative in Hammermill's response to the 

supplemental prehearing memorandum, the more salient matter is limitation of 

the issues to those which are relevant to the issuance of the solid waste 

disposal permit. Upon consideration of the Foleys' supplemental prehearing 

memorandum and Hammermill's response thereto, the contentions of law 

not abandoned by appellant will be limited as set forth below. 

A reading of the contentions of law contained in the Foleys' 

prehearing memorandum and the supplement thereto indicates that many of the 

Foleys' concerns are directed toward the results of possible improper 

operation of the waste disposal site. This Board has previously ruled in 

Township of Middle Paxton, Pennsylvania Environmental Management Services, 

Inc., and Middle Paxton Concerned Citizens v. DER, 1981 EHB 315, that the 

Department did not commit an abuse of discretion in granting a solid.waste 

disposal permit where appellants contended that future development of the 

disposal site would lead to an increase in leachate which could, in turn, lead 

to violations at the leachate collection and treatment facility. Monitoring 

and inspection by the Department, as well as the exercise of its enforcement 

remedies, were, the Board held, the proper means to address operational 

problems. Consequently, any issue which is solely operational in nature is 

not now properly before the Board. 

Inasmuch as the permit at issue herein is for an industrial waste 

disposal site, 25 Pa.Code,§§75.21, 75.22, 75.23 and 75.38, as well as 

portions of §§75.24 and 75.33, are the applicable regulations. Unfortunately, 

those regulations are not drafted so that design, construction, and operation 

requirements are clearly and readily discernible. Thus, the Foleys' 
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contentions of law must be separately analyzed. 

Contention of Law (1) states that the disposal site is not in 

compliance with 25 Pa.Code §75.2l(g) which requires solid waste disposal sites 

to be operated in accordance with Chapter 75. Section 75.2l(g) prescribes a 

general rule of conduct for the operation of solid waste processing and 

disposal areas and is not relevant to the propriety of the permit issuance. 

Section 75.38(a) Phase II incorporates §75.24(c)(3) by reference. 

Section 75.24(c)(3) requires the submission of a "detailed written operational 

plan" to address the standards in Chapter 75. Consequently, Contentions of 

Law (2), (3), (5), (7), (8), (10), (24) and (25) are only relevant to the 

extent that they are addressed or not addressed in the operational 

plan. Whether or not Hammermill carries out those requirements once it begins 

to operate the disposal site and how noncompliance would affect the Foleys is 

not a matter presently before this Board. 

Contention of Law (13) alleges that Hammermill has failed to make 

provision to minimize and control dust as required by "25 Pa.Code 

§75 .. 33(L)(i)(l)(ii)(iii). 11 To the extent that §75.33 is relevant, because of 

the nature of the waste, there is no such subsection. However, if appellant 

is referring to §75.33(d)(l)(i), it is relevant to the extent it must be 

included in the operational plan required by §75.24(c)(3). 

Contention of Law (14) refers to §75.22(i)(l)(ii). There is no 

such section. 

Contention of Law (22) states that the Department "failed to insure 

correct reclamation as required by the surface mining conservation and 

Reclamation Act • . . " Section 502(d) of the Solid Waste Ma~gement Act, the 

Act of July 7, 1980, P.L. 380, 35 P.S. §6018.502(d) requires each permit 
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applicant to demonstrate compliance with these statutes. Since no surface 

mining activities are proposed for this site, the Surface Mining Conservation 

and Reclamation Act is inapplicable. 

Contention of Law (26) alleges that the "Permittee cannot conform 

to 25 Pa.Code §75.33(i)(2). 11 There is no such section. 

And, finally, Contention of Law (27) states that the applicant has 

not met the requirements of 25 Pa.Code §101.4, which relates to impoundments. 

The design standards contained in subsection (a) must be met by the Permittee, 

so the issue of compliance with this regulation will be limited to design 

requirements. 

All other contentions of law not abandoned or limited above are 

relevant. 

Section 21.86(a) of the Board's rules provide that the member 

hearing a matter may decide petitions for supersedeas and motions. 

Consequently, despite the transfer of this case, this member is extremely 

reluctant to disturb those rulings, especially that which relates to the 

standing issue, because of possible unfairness to the parties. However, the 

concept of standing, as related to the issues which may be litigated once 

standing is established, has been a controversial issue. It was touched upon 

in Pennsylvania Game Commission v. DER et al., EHB Docket No. 82-284-G (issued 

January 17, 1985) and has been elaborated and expanded in single member rulings 

upon motions. It is an important enough issue to be decided by the entire 

Board. 
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ORDER 

AND NOW, this 23rd day of December, 1985, it is ordered that: 

1) Appellant shall complete discovery in this matter by February 

3, 1986; 

2) Appellant shall supplement its prehearing memorandum by 

February 3, 1986; 

3) The issues in this appeal shall be limited as set forth above; 

and 

4) A hearing in this matter shall be scheduled for February 24 

through 27, 1986, in Harrisburg. A separate hearing notice will follow. 

DATED: December 23, 1985 

cc: Bureau of Litigation 
Harrisburg, PA 

bl 

For the Commonwealth, DER: 
Howard J. Wein, Esquire 
Western Region 

For Appellant: 
William J. Hain, Jr., Esquire 
HAIN AND HAIN 
Erie, PA 

For Permittee: 
William J. Kelly, Esquire 
ELDERKIN, MARTIN, KELLY, 

MESSINA & ZAMBOLDI 
Erie, PA 

ENVIRONMENTAL HEARING BOARD 

MAXINE WOELFLING, CHAIRMAN 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 

~:axine Woelfling, Chairman 
! "TH'" •!Y J. MAZUL.L.O. JR •• MEMBER 
t . ...;,-.·.-~~nL.) C!::'RJUO'V MEMBER . 

ROBERT C. PENOYER t/a 
D.C. PENOYER & COMPANY 

v. 

221 NORTH SECOND STREET 
THIRD FLOOR 

HARRISBURG, PENNSYLVANIA 17101 
(717) 787·3483 

COMMONWEALTH OF PENNSYLVANIA, 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPINION AND ORDER 
Synopsis 

M. DIANE SMITH 
SECRETARY TO THE BOARD 

Docket Nos. 82-303-M 
and 85-154-M 

Issued December 26, 1985 

The Department of Environmental Resources (DER) filed a Motion for 

Sanctions and a Motion for Summary Adjudication because appellant failed to 

timely file a response to DER' s Request for Admissions.. Since there have been 

settlement negotiations and a stay of proceedings in this matter, and since at 

this point appellant has filed its response to DER's Request for Admissions, 

deeming appellant to have admitted the statements in DER's Request for 

Admissions and entering a summary judgment in favor of DER would be too harsh 

a sanction. Thus, DER's motions are denied. 

OPINION 

The Department of Environmental Resources (DER) filed with this Board, 

on November 7, 1985·, a Motion for Sanctions and a Motion for Summary 

Adjudication in the appeals at EHB Docket Nos. 82-303-M and 85-154-M. S.R.P. 

Coal Company filed the appeal at 82-303-M on December 23, 1982. This appeal 
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was from an order dated December 1, 1982, in which DER ordered S.R.P. to treat 

certain discharges from its surface mining operations. On April 5, 1983, 

S.R.P. and DER entered into a Consent Order and Agreement that resolved some 

of the issues in this appeal, but left unresolved the issue of liability for 

one of the discharges. S.R.P. transferred permits to Robert C. Penoyer, and 

on December 3, 1984, Robert C. Penoyer was substituted as the party appellant 

at EHB Docket No. 82-303-M. Then, on March 26, 1985, DER issued a Cessation 

Order to Penoyer citing violations of the April 5, 1983 Consent Order and 

Agreement, section 18.6 of the Surface Mining Conservation and Reclamation 

Act, 52 P.S.§l396.18(f), section 610 of the Clean Streams Law, 35 P.S. 

§691.610, and 25 Pa. Code §87.102(a)(l), (a)(3), and (a)(S). Penoyer appealed 

this Cessation Order on April 26, 1985, and the Board docketed this appeal as 

85-154-M. 

Meanwhile, DER served on Penoyer, on or about March 27, 1985, a Request 

for Production of Documents and a Re9uest for Admissions. The Board received 

a copy of these discovery requests on April 2, 1985, and the Board received 

nothing.further from either party to these appeals until August 27, 1985, when 

counsel for DER requested the Board to stay indefinitely all further 

proceedings in the appeals at EHB Docket Nos. 82-303-M and 85-154-M, because 

the parties were engaged in active settlement negotiations, and an amicable 

resolution appeared imminent. Accordingly, the Board issued an order on 

August 28, 1985, staying indefinitely the proceedings in these appeals, 

pending settlement negotiations. 

Then, on October 31, 1985, counsel for DER informed the Board that the 

settlement negotiations were not successful, and requested the Board to lift 

the stay in these proceedings. A week later, on November 7, 1985, the Board 
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received DER's Motion for Sanctions and Motion for Summary Adjudication. The 

basis for these motions was the failure of Penoyer to respond to the Request 

for Admissions that DER served on Penoyer on or about March 27, 1985. On 

November 19, 1985, the Board received Penoyer's response to DER's Motion for 

Sanctions and Motion for Summary Adjudication, and the Board also received a 

copy of Penoyer's Response to DER's Request for Admissions, which was 

accompanied by a Certificate of Service showing that Penoyer mailed to DER its 

Response to DER's Request for Admissions on November 15, 1985. 

Although the Board admonishes Penoyer that any extension of a filing 

deadline in a proceeding before this Board must be approved by the Board, the 

Board denies DER's Motion for Sanctions and Motion for Summary Adjudication. 

The Board believes that in light of the settlement negotiations, and the stay 

of proceedings in this matter, and also in light of Penoyer's having filed, on 

November 15, 1985, its response to DER's Request for Admissions, that deeming 

Penoyer to have admitted the statements in DER's Request for Admissions and 

therefore, entering a summary adjudication in favor of DER, would be too harsh 

a sanction for Penoyer's failure to timely respond to DER's Request for 

Admissions. 
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ORDER 

AND NOW, this 26th day of December, 1985, the Motion for Sanctions, and 

the Motion for Summary Adjudication filed by the Department of Environmental 

Resources at EHB Docket Nos. 82-303-M, and 85-154-M, are hereby denied. 

ENVIRONMENTAL HEARING BOARD 

cc: Bureau of Litigation 

Bernard Labuskes, Esq./DER Central 

For Appellant: 
Alan F. Kirk, Esq.,Clearfield, PA 

DATED: December 26, 1985 
rib 
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CO/t.JMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
221 NORTH SECOND STREET 

THIRD FLOOR 
HARRISBURG, PENNSYLVANIA 17101 

(717) 787-3483 

BOARD OF SUPERVISORS OF GREENE 'l.OONSHIP 

• 

. v. 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 
and VIABLE CXlAL CCMPANY, Penni ttee 

OPINION AND ORDER 

SYNOPSIS 

Docket Nos. 85-363-G 

85-393-G 

Issued December 27, 1985 

'Ihese appeals of a DER decision to allow a Stage I lx>nd release under 

the Surface Mining Conservation and Ieclamation Act, 52 P.S. §1396.1 et seq., 

and the applicable regulation, 25 Pa.Code §86.172, are dismissed. Appellant 

claims that the permittee is indebted to the appellant under the tenns of a 

contract and that this debt prevents DER from releasing any p:>rtion of Appellant's 

bond. DER is bound to conply with the regulations conceining lx>nd release, none 

of which permit consideration of alleged debts owed by the penni ttee. 'Ihe Board 

has only those powers conferred upon it by statute; it does not p:>ssess the 

p:>wer to resolve private parties disputes. 

* * * 
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OPINION 

These two appeals concern a Stage I bond release authorized by the 

L.epa.rt:nent of Environrrental Resources (DER) . 'Ihe bond was p:>sted by the 

penni ttee, Viable Coal Company, in connection with its surface mining activities 

on the lands of an individual woo is not a party to this appeal. The appellant, 

Greene 'Ibwnship, has appealed the DER decision to release a p:>rtion of the bond; 

the penni ttee has filed preliminary objections to the aweals in the nature of 

a demurrer. Since the Board's practice does not nonnally provide for the filing 

of preliminary objections to a Notice of Appeal, the Board notified the parties 

that it would treat the preliminary objections as a notion to dismiss. 'Ihe 

appellant has filed a resp:>nse to the notion. The notions and resp:>nses in the 

tw::> appeals are identical and therefore we address both appeals in this opinion. 

The Pennsylvania Surface Mining Conservation and Reclarration Act, 

52 P. S. §1396 .1 et seq. (S.M:RA) , requires that a mine operator furnish a bond in 

order to oonduct surface mining activities within the Cornrronweal th. Section 

1396:4 (d) provides that the bond be conditioned upon faithful performance of all 

of the requirerrents of SMCRA, as well as other relevant envi:ronrrental protection 

statutes, and that liability on the bond shall continue for the duration of the 

surface mining operations on the site, 11 unless released in part prior thereto. 11 

Subsection (g) of §1396.4 states that the Departnent rray, upon the pennittee's 

request, release portions of the bond in accordance with a schedule set forth in 

the Act. In order to gain Stage I bond release, the operator must have completed 

backfilling, regrading and drainage control rreasures in accordance with the 

reclamation plan approved by the Depart:Jrent. 52 P.S. §1396.4 (g). See also 25 Pa. 

Code §86.172. 
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Appellant herein has appealed two DER actions conceming a Stage I 

oond release to the permittee. 'lhe first of these actions is an inspection 

refOrt dated August 1, 1985 which details the Cepart:nent•s findings with respect 

to the conditions existing on the mining site. Initially we note that an in

spection refOrt no:r:rrally is not considered an appealable action, since it in 

itself does not directly affect rights, duties or obligations of the operator, 

or of anyone else. Inspection refOrts are in many ways akin to notices of 

violation, which the Board repeatedly has held to be unappealable actions. 

Erickson v. DER, 1984 EHB 679 (Opinion and Order dated June 20, 1984); Reitz Coal 

v. DER, 1984 EHB 794 (Opinion and Order dated September 19, 1984) . 

We need not discuss this issue in detail, however, since appellant has 

also appealed a DER letter of September 3,1985 which expressly denies the appel

lant's request that the Department refrain from approving the Stage I bond release. 

'Ibis refusal is an appealable DER action under the tenns of 52 P.S. §1396.4 (b). 

In any event, irrespective of appealability, ooth of these appeals must be dis

missed because it is clear that there is no legal basis upon which the Board 

could grant the relief which appellant requests. 

Appellant alleges that it entered into a contract with the penni ttee 

concerning haulage of ex>al over township roads. Appellant further alleges that 

the permittee has breached this contract and that as a consequence, permittee is 

indebted to appellant. For these reasons the appellant requests that DER refrain 

from releasing any portion of the oond at issue herein, apparently contending 

that it sonehow has a claim to the oond funds. 

It is clear that neither DER nor this Board has any jurisdiction over 

disputes between the permittee and the appellant. DER has neither the fOwer nor 
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the expertise to detennine the respective rights and duties of the penni ttee 

and the appellant; it clearly would be an abuse of its discretion if it w:re to 

take into consideration extraneous matters such as unresolved claims against a 

];enni ttee' s assets in deciding whether to release a bond. DER is bound by the 

regulations which govern bond release, none of which pennit consideration of any 

factors other than the operator's corrpliance with the applicable environrrental 

law, e.g., SMCRA and the regulations promulgated pursuant thereto. 25 Pa.Code 

§86.172. In re Bentleyville Plaza Inc., 38 Pa.OT:Mlth 235, 392 A.2d 899 (1977). 

'Ihe jurisdiction of this Board is limited to review of "actions" of 

IER. 71 P.S. §510-21; 25 Pa.Code §21.2 and §21.52 (a). Sunbeam Coal Company v. 

Cbmromvealth, DER, 8 Pa.OT:Mlth 622, 304 A.2d 169 (1973). By irrplication, the 

Board' s :p:::>w=rs are circumscribed by those granted to DER; we cannot act in 

circumstances where DER has been granted no authority to take action, such as 

the resolution of private parties' disputes arrong themselves, and we have no 

p:>w=r other than that granted by statute. Varos v. DER, EHB Ibcket No. 85-105-W 

(Opinion and Order dated November 27, 1985}. In other \\Urds, appellant's allega-

tions do not state a valid legal basis upon which the Board could act to reverse 

DER's release of the bond. 'Ihe dispute between appellant and the pennittee will 

ha'Ve to be resolved betw=en themselves, perhaps in a forum with jurisdiction to 

render a binding decision regarding the respective rights and duties under their 

oontract. 
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ORDER 

WHEREFORE, this 27th day of December , 1985, it is ordered that the 

above~captioned appeals are dismissed. 

I:li\'IED: December 27, 1985 

cc: Bureau of Litigation 
For the Comronwealth, DER: 

Joseph K. Reinhart, Esquire 
w=ste:rn Region 

For the Appellant: 
J. William Hook, Esquire 
HOOK and HOOK 
Waynesburg, PA 

For the Penni ttee: 
c. Ibbert :t-t:::CAll, Esquire 
McCALL & S'IE'IS 
Waynesburg, PA 

ENVIIDNME:N'm'L HEARING BOARD 

MAXINE IDELFLING 
Chainnan 

~~· 
M:m'ber 

EI:WARD GERJU)Y 
Merrber 
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