Environmental Hearing Board

Adjudications
and
Opinions

2017
VOLUME I

COMMONWEALTH OF PENNSYLVANIA
Thomas W. Renwand, Chief Judge and Chairman



2017

JUDGES OF THE

ENVIRONMENTAL HEARING BOARD

Chief Judge and Chairman Thomas W. Renwand
Judge Michelle A. Coleman
Judge Bernard A. Labuskes, Jr.
Judge Richard P. Mather, Sr.
Judge Steven C. Beckman
Secretary Christine A. Walker

Cite by Volume and Page of the
Environmental Hearing Board Reporter

Thus: 2017 EHB 1

The indices and table of cases that precede each printed bound volume and
the pagination developed by the Environmental Hearing Board for the publication
of these volumes is copyrighted by the publisher, the Commonwealth of
Pennsylvania, Environmental Hearing Board, which reserves all rights thereto
Copyright 2017.



FOREWORD

This reporter contains the Adjudications and Opinions issued by the
Commonwealth of Pennsylvania, Environmental Hearing Board during the
calendar year 2017.

The Pennsylvania Environmental Hearing Board is a quasi-judicial
agency of the Commonwealth of Pennsylvania charged with holding hearings
and issuing adjudications on actions of the Pennsylvania Department of
Environmental Protection that are appealed to the Board. Environmental
Hearing Board Act, Act of July 13, 1988, P.L. 530, No. 94, 35 P.S. 8§ 7511 to
7516; and Act of December 3, 1970, P.L. 834, No. 275, which amended the

Administrative Code, Act of April 9, 1929, P.L. 177.
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ENVIRONMENTAL HEARING BOARD

UNITED ENVIRONMENTAL GROUP, INC.

V. : EHB Docket No. 2016-095-M
COMMONWEALTH OF PENNSYLVANIA, - Issued: June 15, 2017
DEPARTMENT OF ENVIRONMENTAL

PROTECTION

OPINION AND ORDER ON
THE DEPARTMENT’S MOTION TO STRIKE

By Richard P. Mather, Sr., Judge
Synopsis

The Board grants the Department’s Motion to Strike. The Appellant’s Response to
Appellee’s Reply to Appellant’s Summary Judgment Response is neither contemplated nor
permitted under Rule 1021.94a without the Board’s permission. The Appellant neither sought
nor received the Board’s permission to file its Response. For this reason, the Board grants the
Department’s motion and strikes Appellant’s Response to Appellee’s Reply to Appellant’s
Summary Judgment Response.

OPINION

United Environmental Group (“UEG” or “Appellant”) filed this appeal in response to a
notice of hazardous waste and residual waste permit bond forfeiture. On May 25, 2016, the
Department served UEG with the notice, which the Department stated was intended to achieve
its goal of closing the no longer operational UEG hazardous and residual waste treatment
facility. The Department alleged that UEG had numerous violations of regulatory requirements
at its facility and has several illegal conditions present on its site including an aboveground

storage tank that has been uninspected for 12 years. Drums of hazardous waste have been on the

Rachel Carson State Office Building — 2nd Floor| 400 Market Street, P.O. Box 8457 | Harrisburg, PA 17105-8457 | T: 717.787.3483 | F: 717.783.4738
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site for over three years and exposed to the elements. UEG’s hazardous waste permit has been
expired for three years; and insurance that has been lapsed for over two years.! All of these are
violations of Pennsylvania environmental laws as well as of UEG’s permits.?

UEG filed its Notice of Appeal (“NOA”) in this matter on June 17, 2016 and argued that
the Department had been “incompetent, malicious, and discriminatory” against UEG.
(Appellant’s NOA at 1). UEG further asserted that the Department failed to provide an
explanation regarding what it planned to use the bond for, considering that UEG was no longer
operating at full capacity, i.e., the bonding was in place to dispose of 300 plus tons of
contaminated soils and 500 plus drums of hazardous and residual waste in liquid and solid form;
UEG does not have nearly that amount of waste currently at its facility. (Appellant’s NOA at 1).

On January 23, 2017, the Department filed a Motion for Summary Judgment. The
Appellant filed its Response on February 3, 2017, and the Department filed its Reply to the
Response on February 21, 2017. The Appellant then filed a Response to the Department’s Reply
on March 13, 2017.3 The Department subsequently filed the Motion to Strike Appellant’s
“Response to Appellee’s Reply to Appellant’s Summary Judgment Response” that is at issue
here.

In its Motion to Strike, the Department argued that the Board’s Rules contain the rules for
motions for summary judgment regarding permissible filings, where they should be filed, what

they should contain, and associated page limits. Further, the Department asserted that only three

! Klesic v. DEP, EHB Docket No. 2015-150-M, slip op. at 2, 19 (Adjudication, June 9, 2017).
21d. at 20.

% The Appellant filed a document described as “Appellant’s Response to Appellee’s Post Hearing Brief”
in response to the Department’s Motion for Summary Judgment. On the second page of the document,
the Appellant stated that the document was “Appellant’s Response to Appellee’s Motion for Summary
Judgment.” The Board believes that the second description is the correct description and will view this
document as Appellant’s Response to the Department’s Motion for Summary Judgment.

639



filings concerning a motion for summary judgment are allowed under the Rules. Therefore,
according to the Department, only the following documents were permitted under the relevant
rules: (1) the Department’s motion for summary judgment; (2) the Appellant’s response to the
Department’s motion for summary judgment; and (3) the Department’s reply to Appellant’s
response to the motion for summary judgment. The Department took the position that the
Appellant’s final filing: “Appellant’s Response to Appellee’s Reply to Appellant’s Summary
Judgment Motion Response” is neither contemplated nor permitted by the Board’s Rules and
should be stricken from the record.

We agree with the Department. The Board’s Rule 1021.94a governs summary judgment.
25 Pa. Code 8§ 1021.94a. As the Department stated, this rule provides specific instruction on what
is permitted and expected with respect to motions for summary judgment. It describes what must
be contained in a motion for summary judgment. 25 Pa. Code § 1021.94a(b)-(e). It allows for
parties that support the motion for summary judgment to file a supporting brief. 25 Pa. Code §
1021.94a(f). The Rule then describes the two additional documents it permits — a response to the
motion for summary judgment, filed by the party in opposition, and a reply to the response, filed
by the party that filed the motion for summary judgment. 25 Pa. Code § 1021.94a(g) and (k).
The Board’s Rule does not permit any additional filings beyond these without the Board’s
permission.* The Board grants the Department’s Motion to Strike because the Board’s Rules do
not permit a response filing to a reply to a response without an express grant by the Board.

Even if the Board decided not to strike “Appellant’s Response to Appellee’s Reply to

Appellant’s Summary Judgment Motion Response,” the unauthorized Response would not

4 Under the Board’s Rules, additional briefing is allowed at the discretion of the Board. 25 Pa. Code §
1021.94a(k). The Appellant neither sought nor received Board approval for additional briefing and,
therefore, no additional briefing is allowed under this provision.
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change the Board’s decision. In this Response, the Appellant repeats his claim that the
Department is biased and prejudiced against UEG and Mr. Klesic. The Appellant asserts that the
Department allowed other competitors of UEG to operate and handle waste materials without the
residual waste and hazardous waste permits possessed by UEG. These claims provided the basis
for the Appellant’s selective enforcement argument. As the Board decided in the Adjudication
associated with the earlier, related appeals, the Appellant has not made out a defense of selective
enforcement for the reasons set forth in the Adjudication. Klesic v. DEP, EHB Docket No. 2015-
150-M, slip op. at 21-25 (Adjudication, June 9, 2017) (“[T]he Board finds that [Mr. Klesic] has
not met his burden to show selective enforcement.”).

The Appellant did not dispute UEG’s violations that support the administrative order and
civil penalty assessment that are addressed in the prior appeals. Klesic v. DEP, EHB Docket No.
2015-150-M, slip op. at 23 (Adjudication, June 9, 2017). These same undisputed UEG
violations support the Department’s bond forfeiture action under appeal now. UEG’s failure to
comply with its obligations prompted the Department to issue the previously challenged
administrative order and civil penalty assessment as well as the current bond forfeiture action.
Rather than dispute UEG’s violations, the Appellant claims that the Department failed to
properly enforce its hazardous waste and residual waste regulatory program against UEG’s
competitors. The Department’s alleged failure to take enforcement action against UEG’s
competitors ensured “UEG’s failure in the industry.” The Appellant asks the Board to excuse
UEG’s undisputed violations because the Department destroyed UEG’s business when it failed
to enforce its hazardous and residual waste programs against UEG’s competitors in the manner
that the Appellant wished. The Appellant’s claims are not a defense to the bond forfeiture action

instituted against UEG. UEG has undisputed violations of the Department’s hazardous and
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residual waste regulations, and these undisputed violations provide support for the Department’s

bond forfeiture action. Accordingly, we issue the following Order.
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ENVIRONMENTAL HEARING BOARD

UNITED ENVIRONMENTAL GROUP, INC.

V.

COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL
PROTECTION

EHB Docket No. 2016-095-M

ORDER

AND NOW, this 15" day of June, 2017, upon review of the Department’s Motion to

Strike Appellant’s “Response to Appellee’s Reply to Appellant’s Summary Judgment Motion

Response,” it is hereby ordered the motion is GRANTED and the Appellant’s “Response to

Appellee’s Reply to Appellant’s Summary Judgment Motion Response” is stricken from the

record.

DATED: June 15, 2017

C:

DEP, General Law Division:
Attention: Maria Tolentino
(via electronic mail)

For the Commonwealth of PA, DEP:
Marianne Mulroy, Esquire

Nicole M. Rodrigues, Esquire

(via electronic filing system)

For Appellant, Pro Se:

Steven W. Klesic

United Environmental Group Inc.
241 McAleer Road

Sewickley, PA 15143
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RICHARD P. MATHER, SR.
Judge




ENVIRONMENTAL HEARING BOARD

UNITED ENVIRONMENTAL GROUP, INC.

V. : EHB Docket No. 2016-095-M

COMMONWEALTH OF PENNSYLVANIA, Issued: June 15, 2017
DEPARTMENT OF ENVIRONMENTAL

PROTECTION

OPINION AND ORDER ON
THE DEPARTMENT’S MOTION FOR SUMMARY JUDGMENT

By Richard P. Mather, Sr., Judge
Synopsis

The Board grants the Department’s Motion for Summary Judgment. The Department has
demonstrated that there are no genuine issues of material fact and that, when viewed in the light
most favorable to the Appellant, the record supports summary judgment for the Department.

OPINION

United Environmental Group (“UEG” or “Appellant”) filed this appeal in response to a
notice of hazardous waste and residual waste permit bond forfeiture. On May 25, 2016, the
Department served UEG with the notice, which the Department stated was intended to achieve
its goal of closing the no longer operational UEG hazardous and residual waste treatment
facility. The Department alleged that the UEG facility has several illegal conditions present on
its site, including an aboveground storage tank that has been uninspected for 12 years. Drums of
hazardous waste have been on the site for over three years and exposed to the elements. UEG’s

hazardous waste permit has been expired for three years, and insurance that has been lapsed for
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over two years.! All of these alleged conditions are violations of state environmental laws as
well as of UEG’s permits.?

UEG filed its Notice of Appeal (“NOA”) in this matter on June 17, 2016 and argued that
the Department had been “incompetent, malicious, and discriminatory” against UEG.
(Appellant’s NOA at 1). UEG further asserted that the Department failed to provide an
explanation regarding what it planned to use the bond for, considering that UEG was no longer
operating at full capacity, i.e., the bonding was in place to dispose of 300 plus tons of
contaminated soils and 500 plus drums of hazardous and residual waste in liquid and solid form.
UEG does not have nearly that amount of waste currently at its facility. (Appellant’s NOA at 1).

On January 23, 2017, the Department filed a Motion for Summary Judgment. In its
Motion, the Department argued that, when taken in the light most favorable to the nonmoving
party, there were no genuine issues of material fact for the Board to decide in this matter. The
Department supported its position with two arguments. First, Appellant failed to respond to the
Department’s Requests for Admissions, and second, under the relevant regulations, permit bonds
are forfeited upon the occurrence of certain events.

The Department stated that it mailed UEG Requests for Admissions on October 24, 2016,
pursuant to Pa.R.C.P. Rule 4014(a).® UEG never responded to the Requests for Admission,

either to admit or deny, by November 28, 2016, thirty days after issuance.* After receiving no

! Klesic v. DEP, EHB Docket No. 2015-150-M, slip op. at 2, 19 (Adjudication, June 9, 2017).
2 1d. at 20.

3 “A party may serve upon any other party a written request for the admission, for purposes of the pending
action only, of the truth of any matters . . . set forth in the request that relate to statements or Opinions of
fact or of the application of law to fact. . . .” Pa.R.C.P. § 4014(a).

4 “The date of service is the date the document is mailed, delivered in person or transmitted
electronically.” 25 Pa. Code § 1021.35(a). Further, “[d]Jocuments served by mail shall be deemed served
3 days after the date of actual service.” 25 Pa. Code. § 1021.35(b)(2).
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response, the Department asserts that it asked UEG whether it would admit to the Requests for
Admissions. UEG refused. The Department averred that it included clear instructions to UEG in
its Requests for Admissions. The Department advised UEG that the failure to respond to the
matters in the Requests would result in their admittance.® As of the date of the Department’s
filing of its Motion for Summary Judgment, January 23, 2017, the Department had received no
further response.

In addition to UEG’s failure to respond to the Department’s Request for Admissions, the
Department also argued that UEG’s permit bonds would be forfeited upon the occurrence of
certain events which have come to pass. This supports the Department’s position that it is
entitled to judgment as a matter of law. The Solid Waste Management Act authorizes bond
forfeiture in cases of facility abandonment and refusal to comply with the law. 35 P.S. §
6018.505. The Department alleged that this is exactly the case here: UEG has abandoned the
operation of its permitted residual and hazardous waste treatment facilities at the site, and has
failed or refused to comply with various requirements of the Solid Waste Management Act and
the associated regulations promulgated under the Act’s authority.

The Department also argued that, like the Solid Waste Management Act, the Residual
Waste Regulations and Hazardous Waste Regulations also include bond forfeiture requirements.
See 25 Pa. Code 88 264.168 and 287.351. Specifically, the Department will forfeit a collateral or
surety bond when the operator of a facility fails or refuses to comply with relevant environmental
laws or the terms of its permit or closure plan; the Department determines that the operator

cannot demonstrate or prove its intention or ability to continue to operate in compliance with the

® Under Pa.R.C.P. § 4014(b), the “matter is admitted unless, within thirty days after service of the request,
the party to whom the request is directed serves upon the party requesting the admission an answer
verified by the party or any objection, signed by the party or by the party’s attorney.” Pa.R.C.P. §4014(b).

646



Act; the operator has failed or continues to fail to take measures to prevent environmental harm;
the operator has abandoned the facility; the operator fails or refuses to comply with closure
measures; or the operator has become insolvent and cannot prove that it has the ability to
continue operation in compliance with the Act. The Department’s Request for Admissions
included assertions against UEG in all of the aforementioned categories. The Department argued
that the bond forfeiture requirements of Pennsylvania’s residual waste regulations make clear
that bond forfeiture is appropriate — and occasionally required — when just a single basis for
forfeiture is shown. The Department further asserted that here, multiple bases for forfeiture exist
giving it justification for its action.

On February 3, 2017, UEG filed its Response to the Department’s Motion. In it, Mr.
Stephen Klesic on behalf of UEG argued that it had responded to the Department’s Requests for
Admissions in several ways. First, Mr. Klesic asserted that he emailed counsel for the
Department on January 16, 2017, stating his amazement at the Department’s presentation of the
facts and that he hadn’t previously agreed to the admissions and would not now agree to them [at
the time he sent the email]. Second, Mr. Klesic referred to documents he filed in another related
matter before the Board in which he denied the Department’s same allegations.® Finally, Mr.
Klesic cites the hearing transcript from this related matter in which he denied the Department’s
claims under oath.

The Department filed its Reply to Appellant’s Summary Judgment Motion Response on
February 21, 2017. In it, the Department argued that UEG admitted in its Response that it did
not answer the Department’s requests in a timely fashion. The Department also asserted that

UEG did not offer evidence to support its position that there are genuine issues of material fact to

® See, e.g. Klesic v. DEP. EHB Docket No. 2015-150-M. The Adjudication in this matter was issued on
June 9, 2017.
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be resolved at a hearing. Rather, according to the Department, UEG denies facts without setting
forth other specific facts that counter those set forth by the Department. Further, per the
Department, even were the Board to hold that the Requests for Admissions were not deemed
admitted, UEG has made other admissions in its filings that establish grounds for granting
summary judgment. To support its position, the Department refers to UEG’s admission that it
had less than 150 tons of soil and less than 30 drums of waste material and that it could no longer
afford to operate and thereby comply with the bond forfeiture notice or the Department’s
demands.

The Board agrees with the Department that it is entitled to summary judgment in this
matter. As in a related appeal, the Department’s bond forfeiture action is against the corporate
entity United Environmental Group (“UEG”). UEG is the Pennsylvania corporation that
obtained the hazardous and residual waste permits from the Department for its facility. Mr.
Stephen W. Klesic is the president of UEG and sole or principal shareholder of UEG. As in the
related appeal, Mr. Klesic argued that the Notice of Appeal in this appeal as Stephen W. Klesic,
PRO SE, on behalf of UEG. Under the Board’s Rules, a corporate appellant must be represented
by counsel in an appeal before the Board, but individuals may appeal on their own behalf. 25 Pa.
Code 8§ 1021.21. In the related appeals, the Board initially required UEG to secure
representation, but ultimately allowed Mr. Klesic to appear on his own behalf to represent his
interests. Similarly, the Board has allowed Mr. Klesic to appear in this appeal on his own behalf
to represent his interest in the pending bond forfeiture action.

The Board may grant summary judgment when (1) the pleadings, depositions, answers to
interrogatories and admissions, and, if available, affidavits, show that there is no genuine issue of

material fact, and (2) that the moving party is entitled to judgment as a matter of law. 25 Pa.
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Code § 1021.94a(a), (b)(iv), (d), (i); Pa.R.C.P. 1035.1; Robinson Coal Company v. DEP, 2011
EHB 895, 905; Energy Resources, Inc. v. DER, 1990 EHB 901, 904; Miller v. DER, 1988 EHB
538, 541. In coming to its decision, the Board should review the record in the light most
favorable to the nonmoving party, drawing all reasonable inferences in favor of the nonmoving
party, and resolving all doubts as to the presence of a genuine issue of material fact against the
moving party. Paul Lynch Investments, Inc. v. DEP, 2016 EHB 845, 847 (quoting Perkasie
Borough Authority v. DEP, 2002 EHB 75, 81).

Under Pennsylvania Rules of Civil Procedure Rule 4014 and Section 1021.102 of the
Environmental Hearing Board’s Rules and Regulations, unanswered Requests for Admissions
will be deemed admitted unless, within 30 days after service, the recipient of the Request serves
and files a verified denial or objection. Pa.R.C.P. Rule 4014(b); 25 Pa. Code 1021.102. Further,
an adverse party must set forth specific facts showing that there is a genuine issue for hearing. 25
Pa. Code 8 1021.94a(1); Pa. R.C.P. 1035.2(1). Under the Board’s Rule 1021.94a(1):

When a motion for summary judgment is made and supported as
provided in this rule, an adverse party may not rest upon the mere
allegations or denials of the adverse party’s pleading or its notice
of appeal, but the adverse party’s response, by affidavits or as

otherwise provided by this rule, must set forth specific facts
showing there is a genuine issue for hearing.

25 Pa. Code § 1021.94a(1). Admissions are conclusive within the proceeding unless their
withdrawal or an amendment to them is permitted on motion. Poli v. South Union Township
Sewage Authority, 424 A.2d 568, 569 (Pa. Cmwlth. 1981). Each separately set forth request for
admission to which the adverse party fails to respond is deemed admitted. Energy Resources,
Inc. v. DER, 1990 EHB 901, 904. The Board has a history of consistently ruling that the failure

to respond to requests for admission results in the automatic deemed admission of each request.
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See, e.g., Rockland Natural Gas Co., Inc. v. DEP, 2010 EHB 39, 40; Langille v. DEP, 2010 EHB
516, 519; Pickelner v. DER, 1995 EHB 359, 360; Kerry Coal Co. v. DER, 1991 EHB 73, 77-79.

The Board finds that UEG’s failure to properly respond to the Department’s Request for
Admissions and its lack of factual specificity in its response to the Department’s Motion for
Summary Judgment warrants the admission of the Department’s Requests for Admission in
accordance with both Rule 4014(b) of the Pennsylvania Rules of Civil Procedure, and Rule
1021.102 of the Board’s Rules. Further, the Board agrees with the Department’s interpretation
of the Solid Waste Management Act and the Hazardous Waste Regulations, and relies on the
Board’s adjudication in Klesic v. DEP, EHB Docket No. 2016-150-M (Adjudication, June 9,
2017) wherein it determined that UEG was in violation of the regulations and its waste permits.

UEG presented the Board with no evidence that it tried to comply with Rule 4014(b). Its
response may be summarized by a single statement present in its Response to the Department’s
Motion for Summary Judgment: that on January 16, 2017 (well after the November 28, 2016
deadline for UEG’s responses), the president of UEG emailed Department counsel and stated
that he “never fully agreed to the admissions that have been previously sent, nor will | agree to
them.” The Board agrees with the Department that, tardiness aside, this email does not fulfill
UEG’s obligation under the Board’s Rules for discovery. Therefore, the Department’s Request
for Admissions are deemed admitted.

The Department has the authority under the Solid Waste Management Act, the Residual
Waste Regulations, and the Hazardous Waste Regulations to forfeit bonds. Section 6018.505 of
the Solid Waste Management Act reads as follows:

If the operator abandons the operation of a municipal or residual
waste processing or disposal facility or a hazardous waste storage,

treatment or disposal facility for which a permit is required by this
section or if the permittee fails or refuses to comply with the
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requirements of this act in any respect for which liability has been
charged on the bond, the secretary shall declare the bond forfeited
and shall certify the same to the Department of Justice which shall
proceed to enforce and collect the amount of liability forfeited
thereon, and where the operation has deposited cash or securities
as collateral in lieu of a corporate surety, the secretary shall declare
said collateral forfeited and shall direct the State Treasurer to pay
said funds into the Waste Abatement Fund.

35 P.S. § 6018.505(d). The Board has already decided that UEG had numerous ongoing
violations at its facility which warranted the Department’s prior challenged actions. Klesic v.
DEP, EHB Docket No. 2016-150-M, slip op. at 26 (Adjudication, June 9, 2017). These
violations still have not been corrected.

The doctrine of collateral estoppel prevents relitigation of the facts already established in
that case, which are shared in this matter.” The doctrine of collateral estoppel applies to specific
issues of fact and law. Al Hamilton Contracting Company v. DEP, 1996 EHB 464. More
specifically, it “prevents a question of law or an issue of fact that has once been litigated and
fully adjudicated in a court of competent jurisdiction from being relitigated in a subsequent suit.”
Meridian Oil and Gas Enterprises, Inc. v. Penn Central Corp., 614 A.2d 246, 250 (Pa. Super. Ct.
1992), appeal denied, 617 A.2d 180. Collateral estoppel applies if five factors are present: (1)
the issue decided in the prior case was identical to the issue presented in the later case; (2) there
was a final judgment on the merits in the earlier case; (3) the party against whom the plea is
asserted was a party or in privity with a party in the prior case; (4) the party or person privy to
the party against whom the doctrine is asserted had a full and fair opportunity to litigate the issue

in the prior proceeding; and (5) the determination concerning the issue in the prior proceeding

" The Findings of Fact in the recent, related Adjudication establish the existence of violations, including
lapsed insurance and expired permits. See Klesic v. DEP, EHB Docket No. 2016-150-M, slip op. at 1-12
(Adjudication, June 9, 2017).
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was essential to the judgment. Id. at 251; see also Office of Disciplinary Counsel v. Kieswetter,
889 A.2d 47, 50-51 (Pa. 2005). All five factors are present here.

As discussed supra, the Board has already determined the presence of ongoing violations
at the UEG facility, which have yet to be corrected. These same violations are at the heart of the
Department’s Motion for Summary Judgment. The Board issued an Adjudication on the
previous matter on June 9, 2017. Additionally, Mr. Klesic was a party in the prior case and had a
full and fair opportunity to litigate these issues.® Finally, the determination that UEG was in
violation of both its permits and the regulations was essential to the Board’s judgment.
Therefore, we incorporate the facts and issues from the prior case into this matter. As such, given
that UEG is a waste processing and disposal facility, in violation of its permits, and failing (or
unable) to comply with the requirements of the Solid Waste Management Act, the Board finds
that the Department’s notice of permit bond forfeiture was reasonable and lawful.

Furthermore, the Residual Waste Regulations direct the Department to forfeit collateral
or surety bonds in various situations, many of which are present in this case. 25 Pa. Code 8§
287.351; Klesic v. DEP, EHB Docket No. 2016-150-M, slip op. at 1-12 (Adjudication, June 9,
2017); Department’s Brief in Support of Motion for Summary Judgment, 6-14. The list of
violations is lengthy. UEG ceased operations and laid off employees in June of 2013. (Requests
for Admissions, Exhibit A, | 6). It allowed its liability insurance coverage to lapse in July of
2014. (Requests for Admissions, Exhibit A, § 7). The facility was out of compliance with
regulations as well as with the requirements of its permits. (Requests for Admissions, Exhibit A,

15, 17). UEG remains financially insolvent and the Department determined that it was unable

8 Mr. Klesic, as President and principal shareholder, is in privity with UEG, and the Board has already
recognized their close relationship when it allowed Mr. Klesic to pursue his appeal of his interest in
appeals of Department actions issued against UEG.
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to operate in compliance with the Act. (Requests for Admissions, Exhibit A, { 29; Department’s
Motion for Summary Judgment, p. 9). This is a condensed list. Given these facts, the Board
finds that the Department’s notice of bond forfeiture was lawful and reasonable under the
Residual Waste Regulations.

Finally, the Hazardous Waste Regulations, applicable in this case, also lay out bond
forfeiture requirements. Like the Residual Waste Regulations, they provide that the Department
will forfeit the bond for a hazardous waste storage, treatment, or disposal facility where certain
conditions exist. 25 Pa. Code 8264a.168(a). Again, many of those conditions exist at the UEG
facility. 1d. For example, UEG’s hazardous waste permit expired in 2013 and was never
renewed. (Requests for Admissions, Exhibit A, 1 3). UEG failed to comply with the mandatory
permit conditions found in both its hazardous waste and residual waste permits. (Requests for
Admissions, Exhibit A, § 17). The facility was effectively abandoned and never implemented
closure procedures. (Requests for Admissions, Exhibit A, | 6, 23). Like the list of violations
under the Residual Waste Regulations, the list here is lengthy, too. The Board again finds that
the Department’s notice of bond forfeiture was lawful and reasonable in light of these facts.

In addition, UEG’s Response is lacking under the Board’s Rules. See 25 Pa. Code 8§
1021.94a. Under Section 1021.94a, the party opposing a motion for summary judgment shall file
a concise statement as to why the motion should not be granted, a response to the statement of
undisputed material facts either admitting or denying or disputing them, and a brief containing
legal argument. 25 Pa. Code § 1021.94a(g). A response to the statement of undisputed material
facts must include citation to the record controverting a material fact. Under the Rules, when a
motion for summary judgment is made and supported as provided by the rule, a party may not

rest upon the mere allegations or denials, but the adverse party’s response must set forth specific

653



facts showing there is a genuine issue for a hearing. 25 Pa. Code § 1021.94a(1). UEG’s
Response does not include a response to the Department’s Statement of Undisputed Material
Facts that admits, denies, or disputes the Department’s statement with citations to the record that
controvert the Department’s version of the facts. Under the Board’s Rules, failure to properly
respond allows the Board to enter summary judgment against the adverse party who does not so
respond. 25 Pa. Code 8 1021.94a(1). The Department’s Statement of Undisputed Material Facts
presents a compelling argument in support of the Department’s Motion, and Appellant’s failure
to properly respond to the statement provides an additional basis to grant the Department’s
Motion for Summary Judgement.

The Board grants the Department’s Motion for Summary Judgment because when viewed
in the light most favorable to UEG, the record demonstrates that there are no genuine issues of
material fact and the Department is entitled to judgment as a matter of law. UEG never
responded to the Department’s Request for Admissions. Under both the Pennsylvania Rules of
Civil Procedure and the Board’s own rules, each request should be deemed admitted. This, in
conjunction with the facts and applicable law and regulations, presents a clear example of
reasonable and lawful actions taken on the part of the Department. For these reasons, the Board
grants the Department’s Motion.

Accordingly, we issue the following order.
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

UNITED ENVIRONMENTAL GROUP, INC.
v. . EHB Docket No. 2016-095-M
COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL
PROTECTION
ORDER

AND NOW, this 15" day of June, 2017, it is hereby ordered that the Department’s
Motion for Summary Judgment is GRANTED and the docket will be marked closed and
discontinued.

ENVIRONMENTAL HEARING BOARD
s/ Thomas W. Renwand

THOMAS W. RENWAND
Chief Judge and Chairman

s/ Michelle A. Coleman
MICHELLE A. COLEMAN
Judge

s/ Bernard A. Labuskes, Jr.
BERNARD A. LABUSKES, JR.
Judge

s/ Richard P. Mather, Sr.
RICHARD P. MATHER, SR.
Judge

Judge Steven C. Beckman is recused and did not participate in this decision.

DATED: June 15, 2017
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For DEP, General Law Division:
Attention: Maria Tolentino
(via electronic mail)

For the Commonwealth of PA, DEP:

Marianne Mulroy, Esquire
Nicole M. Rodrigues, Esquire
(via electronic filing system)

For Appellant, Pro Se:

Steven W. Klesic

United Environmental Group Inc.
241 McAleer Road

Sewickley, PA 15143
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

GARY A. GREEN
V. EHB Docket No. 2017-014-B

COMMONWEALTH OF PENNSYLVANIA,

DEPARTMENT OF ENVIRONMENTAL :

PROTECTION and DJ & W MINING, INC., : Issued: June 20, 2017
Permittee :

OPINION AND ORDER ON
MOTION TO DISMISS APPEAL OR, IN THE
ALTERNATIVE, STRIKE THE NOTICE OF APPEAL

By Steven C. Beckman, Judge
Synopsis

The Board denies the Permittee’s Motion to Dismiss but grants the Permittee’s request to
Strike the Notice of Appeal with leave for the Appellant, Gary A. Green, to file a Motion
requesting permission of the Board to amend his Notice of Appeal.

OPINION

Background

Gary A. Green filed his appeal on March 3, 2017, wherein he objected to the Department
of Environmental Protection’s (“DEP” or “Department”) approval of a Stage Il bond release to
DJ & W Mining, Inc. (“DJ&W?) for the Green Mine. The March 3, 2017 appeal filed on the
Board’s Notice of Appeal form was hand-written, marked-up in certain places and difficult to
read. Mr. Green also failed to attach a copy of the DEP action that he was seeking to challenge
in his appeal. On March 8, 2017, the Board issued an Order for Perfection of the Appeal

ordering Mr. Green to submit a copy of the Department action being appealed on or before

Rachel Carson State Office Building — 2nd Floor| 400 Market Street, P.O. Box 8457 | Harrisburg, PA 17105-8457 | T: 717.787.3483 | F: 717.783.4738
http://ehb.courtapps.com
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March 22, 2017. Mr. Green did not comply with the Board’s March 8 Order. On March 31,
2017, the Board issued a Rule to Show Cause ordering Mr. Green to show cause as to why his
appeal should not be dismissed as a sanction for failing to comply with the Board’s Order, or
alternatively, requiring him to file a copy of the Department action being appealed on or before
April 17, 2017. On April 14, 2017, Mr. Green filed a copy of the Department’s January 24,
2017, letter notifying Mr. Green of the Stage 11l Bond Release that is the subject of this appeal.
On May 9, 2017, DJ&W entered a notice of appearance and filed a Motion to Dismiss Appeal or,
in the Alternative, Strike the Notice of Appeal (“Motion”). On June 7, 2017, the Department
filed a letter stating that it would not be filing a response to the Motion. Mr. Green has not
responded to the Motion and the matter is ready to be decided.
Standard

The Board will grant a motion to dismiss where there are no material facts in dispute and
where the moving party is entitled to judgment as a matter of law. West Buffalo Twp. v. DEP,
2015 EHB 780, 781; Brockley v. DEP, 2015 EHB 198, 198-99; Blue Marsh Labs., Inc. v. DEP,
2008 EHB 306, 307; Smedley v. DEP, 1998 EHB 1281,1282. Motions to dismiss will only be
granted when a matter is free from doubt when viewed in the light most favorable to the
nonmoving party. Brockley, supra; see also Hanover Twp. v DEP, 2010 EHB 788, 789-90;
Northampton Twp. v. DEP, 2008 EHB 563, 570; Cooley v. DEP, 2004 EHB 554, 558. The
Board will deem a party’s failure to respond to a motion to be an admission of all properly-pled
facts contained in the motion. 25 Pa. Code § 1021.91; Nitzschke v. DEP, 2013 EHB 861, 862.
When a party evinces an intent to no longer continue its appeal, we have found it is appropriate

to consider the dismissal of the appeal. 2013 EHB at 862.
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Analysis

DJ&W’s Motion raises two issues that it argues entitle it to the dismissal of Mr. Green’s
case. First, it asserts that Mr. Green’s appeal is untimely because it was not filed within 30 days
of the Department’s notice to Mr. Green and therefore, we lack jurisdiction to hear the appeal
pursuant to 25 Pa. Code 81021.52. DJ&W notes that the date on the Department’s letter to Mr.
Green is January 24, 2017 and the appeal was not filed until March 7, 2017.1 The problem with
DJ&W’s argument is that under 25 Pa. Code §1021.52(a)(1), the 30 day period for filing an
appeal by the person to whom the action was directed (such as Mr. Green) starts after receipt of
the written notice of the action by the person. DJ&W states that it is impossible to determine
from his filings when Mr. Green received the DEP letter but then notes that his Notice of Appeal
“suggests it was ‘on or about’ 2/10/2017 or more than two weeks after the Department sent
notice.” (DJ&W'’s Memorandum in Support of Motion to Dismiss Appeal, p. 2, fn. 1.) While
DJ&W implies that this statement is not correct because it is well after the mailing date by the
Department, it offers no evidence to contradict Mr. Green’s statement on his Notice of Appeal
that he received it on or around February 10, 2017. Accepting that date, the filing of the Notice
of Appeal was within the 30 day timeframe required under our rules and there is no basis for us
to dismiss the appeal for untimeliness. Even if we do not accept that date, what we are left with
is a clear issue of material fact regarding the date of receipt that prevents us from granting a
Motion to Dismiss for untimeliness.

DJ&W’s second argument in favor of granting its Motion to Dismiss is that Mr. Green’s

Notice of Appeal fails to follow the Board’s rules concerning the proper form and content of a

! There was an issue with the filing of the Notice of Appeal and our docket shows a different filing date
for the Notice of Appeal than the date asserted by DJ&W. The Board’s docket shows that the Notice of
Appeal was filed on March 3, 2017. The difference between the March 3 or the March 7 date is not
determinative to our decision in this case so it is not necessary for us to resolve this factual discrepancy.
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notice of appeal found at 25 Pa. Code § 1021.51. DJ&W asserts that these shortcomings should
lead the Board to dismiss the appeal as untimely because it is not a “valid appeal.” DJ&W
further argues that the Board should sanction Mr. Green’s actions by dismissing his appeal
because the problems with his Notice of Appeal demonstrate Mr. Green’s inability and
unwillingness to follow Board rules. In support of its argument, DJ&W notes that Mr. Green has
been sanctioned for similar problems in the past. DJ&W is correct that the Board has had prior
dealings with Mr. Green in a very similar matter. In 2014, Mr. Green appealed the Department’s
actions in releasing the Stage | and Stage Il Bond Release for DJ&W’s Green Mine. On
September 7, 2016, his appeal was dismissed as a sanction because he had repeatedly failed to
follow Board rules and comply with Board Orders. Green v. DEP, 2016 EHB 656.

We agree with DJ&W that Mr. Green’s Notice of Appeal fails to follow several of the
provisions in our rules addressing the proper form and content of a notice of appeal.? It is also
difficult to read and follow the information and objections set forth therein. We don’t think that
these issues make it an invalid appeal such that there was no timely appeal. We also
acknowledge that as evidenced by the docket in this matter, Mr. Green has had problems
complying with the rules of the Board since his initial appeal and has failed to file anything in

response to the Motion. 3 Mr. Green should be familiar with the requirements of the Board when

2 One of the issues raised by DJ&W is that Mr. Green’s Notice of Appeal is hand-written and it asserts
that our rules require that it be typewritten. DJ&W is correct that our rules do require that notices of
appeal be typewritten but the very same section of the rule also states that failure to comply with that
requirement will not result in rejection or dismissal of a notice of appeal. See 25 Pa. Code
81021.51(f)(2)(v) and §1021.51(f)(3)(v). The same rule also provides that the Board may request an
amended version of the notice of appeal in proper form. The Board routinely accepts hand-written
notices of appeal so long as they are legible. Legibility is clearly the overall goal of this provision in our
rules, and so long as that goal is satisfied, we believe that it would be unreasonable to dismiss a notice of
appeal because it was not typewritten.

8 Mr. Green has been unable to secure counsel to represent him in this appeal but the Board has repeatedly
held that although an Appellant is proceeding pro se, “he is still not excused from following the Board’s
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pursuing an appeal as is evidenced by the Board’s prior opinion in Green v. DEP, 2016 EHB
656. However, we think that dismissing Mr. Green’s appeal is not warranted under these facts at
this time. Doing so would be too harsh an outcome for the issues identified by DJ&W.

DJ&W argues that as an alternative to dismissing the appeal, we should strike the Notice
of Appeal without prejudice and allow Mr. Green to request leave to amend his appeal in
accordance with our rule at 25 Pa. Code § 1021.53(b). We think that is the appropriate step in
this case. We will give Mr. Green an opportunity to file a Motion requesting permission from
the Board to amend his Notice of Appeal. If the Motion seeking leave of the Board is granted,
Mr. Green will have the opportunity to revise his Notice of Appeal so that it is legible and more
closely follows our rules concerning the requirement to set forth specific objections to the action
of the Department in separate numbered paragraphs. If Mr. Green fails to file the Motion or
otherwise follow the Board’s Order in this matter, we caution that further sanctions may be
appropriate up to and including dismissal of his appeal.

For the reasons stated above, we issue the following Order.

rules and from proceeding in an orderly and expeditious manner with the appeal he has filed and
perfected.” Nitzschke v. DEP, 2013 EHB 861, 862, see Goetz v. DEP, 2002 EHB 976.
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

GARY A. GREEN
V. : EHB Docket No. 2017-014-B
COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL
PROTECTION and DJ & W MINING, INC.,

Permittee

ORDER

AND NOW, this 20" day of June, 2017, it is hereby ordered that DJ & W Mining, Inc.’s
Motion to Dismiss Appeal is denied. DJ & W’s Mining, Inc.’s request to Strike the Notice of
Appeal is granted. If Mr. Green intends to proceed with his appeal, he shall file a Motion with
the Board requesting permission from the Board to amend his Notice of Appeal pursuant to 25

Pa. Code 8 1021.53(b) within twenty (20) days of the date of this Order.
ENVIRONMENTAL HEARING BOARD

s/ Steven C. Beckman
STEVEN C. BECKMAN
Judge

DATED: June 20, 2017

C: DEP, General Law Division:
Attention: Maria Tolentino
(via electronic mail)

For the Commonwealth of PA, DEP:
Barbara J. Grabowski, Esquire
(via electronic filing system)

For Appellant, Pro Se:
Gary A. Green

P.O. Box 824

Latrobe, PA 15650
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For Permittee:
Samuel H. Clark, Esquire
(via electronic filing system)
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ENVIRONMENTAL HEARING BOARD

FRIENDS OF LACKAWANNA
V. EHB Docket No. 2015-063-L

COMMONWEALTH OF PENNSYLVANIA,

DEPARTMENT OF ENVIRONMENTAL :

PROTECTION and KEYSTONE SANITARY : Issued: June 21, 2017
LANDFILL, INC., Permittee :

OPINION AND ORDER ON
PETITION TO REOPEN THE RECORD

By Bernard A. Labuskes, Jr., Judge
Synopsis

The Board denies an appellant’s petition to reopen the record to admit into evidence a
recent letter from the Department because the letter pertains to a separate, ongoing permit
review, contains cumulative evidence, and would require the record to be left open for the
presentation of additional testimony and evidence from the other parties.

OPINION

Friends of Lackawanna (“FOL”) has appealed the Department of Environmental
Protection’s (the “Department’s”) issuance of a solid waste management permit renewal (Permit
No. 101247) to Keystone Sanitary Landfill, Inc. (“Keystone”) for the continued operation of a
municipal waste landfill in Lackawanna County for another 10 years. The hearing on the merits
in this appeal was held over the course of eighteen days. FOL has submitted its posthearing
brief, and Keystone’s and the Department’s posthearing briefs are due in the next few weeks.
FOL has now filed a petition to reopen the record for what it says is the limited purpose of

including a May 25, 2017 letter from the Department that provides a second environmental
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assessment of Keystone’s proposed expansion at the same landfill—what is known as the Phase
Il expansion. The letter is signed by Roger Bellas, the Department’s Regional Program
Manager for its waste management program. FOL contends that the letter contains admissions
from the Department that bear on material facts in this appeal of the permit renewal on topics
such as the groundwater underneath the landfill, the leachate generated by the landfill, and the air
quality in the area surrounding the landfill. FOL argues that the alleged admissions in the May
2017 letter contradict various statements made by Department personnel during the course of the
eighteen-day hearing on the merits.

Keystone and the Department oppose reopening the record. Keystone asserts that the
letter was issued solely in connection with its application for the Phase Il1 expansion, which has
not been acted upon by the Department and is not currently before the Board, and it should not
be included in the record for this appeal of the permit renewal. Keystone also contends that if
this particular letter is admitted into evidence then we must allow additional testimony and
evidence to be put on in order to allow an appropriate response from Keystone. The Department
adds that the letter does not conclusively establish or contradict any material facts and that it
instead constitutes cumulative evidence.

Under the Board’s rules, the record developed at a hearing on the merits may, under
certain circumstances, be reopened prior to the issuance of an adjudication. The pertinent rule
provides in part:

The record may be reopened upon the basis of recently discovered
evidence when all of the following circumstances are present:

(1) Evidence has been discovered which would conclusively
establish a material fact of the case or would contradict a material
fact which had been assumed or stipulated by the parties to be true.

(2) The evidence is discovered after the close of the record and
could not have been discovered earlier with the exercise of due
diligence.
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(3) The evidence is not cumulative.

25 Pa. Code § 1021.133(b). Reopening the record is a decision within the discretion of the
presiding judge. Wheeling-Pittsburgh Steel Corp. v. Dep’t of Envtl. Prot., 979 A.2d 931, 943 (Pa.
Cmwilth. 2009); Al Hamilton Contractor Co. v. Dep’t of Envtl. Res., 659 A.2d 31, 35 (Pa.
Cmwlth. 1995). We succinctly summarized the standard for reopening a record in Perano v.
DEP, 2011 EHB 270:

Reopening the record is at the discretion of the Board, even where

all of the criteria set forth in our rule are met. M&M Stone Co. v.

DEP, 2010 EHB 227, 235. “Our rule allows the record to be

reopened to remedy mistakes, not simply to add more evidence.”

Id. (quoting Lang v. DEP, 2006 EHB 7, 25-26). We are generally

reluctant to give parties “two bites at the proverbial apple,” Noll v.

DEP, 2005 EHB 24, 32 (quoting Exeter Citizens’ Action Comm. v.

DEP, 2004 EHB 179, 181), because hearings, like many other

things in life, must eventually come to an end, even if the ending is

less than perfectly satisfying to all concerned.
2011 EHB 270, 272-73.

FOL has not established that reopening the record is warranted to admit into evidence the

May 2017 letter. The letter from Roger Bellas does not pertain to the renewal of Keystone’s
permit, but instead concerns the Department’s ongoing review of Keystone’s application to
expand its landfill. Although it is true that the letter touches on broad topics covered at the
hearing, this is expected and perhaps inevitable given the fact that the landfill is an ongoing
operation. The letter is part of the continued back and forth over Keystone’s application, which
we presume will eventually culminate in a final action that will be appealable to this Board.
Presumably there will be a response to the letter from Keystone, and perhaps an additional
response from the Department after that. In this sense the Department makes a legitimate point

that, if we were to reopen the record to add this component of the review of the Phase Il

application, then we might as well wait for the Phase Il review to conclude so that any
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additional review letters and responses from the Department and Keystone can be included. This
is precisely why we should not reopen the record to include documents pertaining to the ongoing
Phase Il application and its review by the Department—it risks allowing an open-ended
evidentiary record that the parties will variously seek to supplement as the Phase Ill process
continues.

In support of its petition, FOL directs us to Pine Creek Valley Watershed Association v.
DEP, 2011 EHB 579. In Pine Creek, we granted a petition to reopen the record in an appeal of
an Act 537 plan revision for the limited purpose of admitting a letter from the U.S. Fish and
Wildlife Service that reflected the recent discovery of endangered species (two bog turtles) on
the site of the proposed development. The new evidence directly contradicted prior argument
that there was no evidence of the existence of any threatened or endangered species at the
development site. The presence of bog turtles was important to the appellant’s argument that the
functions and values of the exceptional value wetlands on the site would not be adequately
protected, among those being the provision of wildlife habitat. No party disputed the fact that
the bog turtles had been discovered on the site, only whether the record should be reopened to
allow evidence of that fact.

We find the case to be inapposite. In Pine Creek, the record was reopened to admit
evidence of a discrete material fact that directly contradicted assertions made by the parties in the
appeal. The admission of the U.S. Fish and Wildlife Service letter required no additional
testimony to be provided or additional evidence to be considered in conjunction with the letter.
That is not the situation here. Although FOL construes the review letter as containing “self-
explanatory Department admissions,” that is not a fair description of the contents of the letter.

The portions of the May 2017 letter highlighted by FOL contain less than definitive statements
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that mostly flag items for Keystone’s attention, or request additional information, and all but
necessitate a response from Keystone after conducting further investigative work. We cannot
imagine how any of these statements would not at the very least require further explanation from
Roger Bellas. We would also need to allow appropriate examination of Bellas from the
Department and Keystone, and potentially the testimony of other witnesses as well, all pertaining
to a separate permitting action that has not yet been completed.

Finally, if the letter has any value at all for our current purposes, it is certainly
cumulative. We heard significant testimony during the hearing on the merits on all of the issues
FOL highlights in the letter—groundwater, leachate generation, and air quality. For instance,
while FOL makes much of the fact that the letter contains the statement that Keystone “has an
issue with either excess leachate generation or stormwater infiltration into the leachate
conveyance system,” we already heard a great deal about potential leachate issues during the
course of the hearing. FOL devotes more than 180 proposed findings of fact in its posthearing
brief to the topic. There is nothing revelatory in the letter. Reopening the record to admit the
letter would do little more than pile on evidence of at best incremental value to issues that were
already exhaustively litigated by all parties.

Accordingly, we issue the Order that follows.
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

FRIENDS OF LACKAWANNA
V. : EHB Docket No. 2015-063-L
COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL
PROTECTION and KEYSTONE SANITARY
LANDFILL, INC., Permittee
ORDER
AND NOW, this 21% day of June, 2017, it is hereby ordered that the Appellant’s petition
to reopen the record is denied.
ENVIRONMENTAL HEARING BOARD
s/ Bernard A. Labuskes, Jr.

BERNARD A. LABUSKES, JR.
Judge

DATED: June 21, 2017

C: DEP, General Law Division:
Attention: Maria Tolentino
(via electronic mail)

For the Commonwealth of PA, DEP:
Lance H. Zeyher, Esquire
(via electronic filing system)

For Appellant:

Jordan Yeager, Esquire
Lauren Williams, Esquire
Mark L. Freed, Esquire

(via electronic filing system)

For Permittee:

David Overstreet, Esquire
Jeffrey Belardi, Esquire
Christopher R. Nestor, Esquire
(via electronic filing system)
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ENVIRONMENTAL HEARING BOARD

EMERALD CONTURA, LLC

V. : EHB Docket No. 2017-038-R
(Consolidated with 2017-046-R)
COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL :
PROTECTION : Issued: June 27, 2017

OPINION IN SUPPORT OF ORDER
DENYING PETITION FOR SUPERSEDEAS

By Thomas W. Renwand, Chief Judge and Chairman
Synopsis

The Pennsylvania Environmental Hearing Board denies a Petition for Supersedeas
following a hearing. The Appellant mining company failed to establish a likelihood of success
on the merits. We also find that Appellant failed to prove irreparable harm. Moreover, we
cannot rule out the likelihood of injury to the public, if we were to grant the Petition for
Supersedeas.

OPINION

Background

Emerald Contura, LLC (Emerald Contura) appealed two Orders issued by the
Pennsylvania Department of Environmental Protection (Department). The Orders were
necessitated by the release of stray methane gas in a residential neighborhood. The Orders
require, among other things, that by June 26, 2017, Appellant “shall submit a report, schedule,
and abatement plan (Plan) to abate the public nuisance caused by the expression of methane gas

in the Area of Concern to the Department.” After approval of the Plan by the Department, the
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Orders require Emerald Contura to implement the Plan and permanently abate the public
nuisance within sixty days. The Area of Concern is located three miles from Waynesburg,
Pennsylvania and impacts approximately a 1,500 linear foot area between Garards Fort Road and
Coal Lick Run in Franklin Township, Greene County. The Area of Concern is marked by barren
spots and dead grass caused by stray methane gas migration evidently through the soil
underlying the area.

The Appeals were filed on May 16, 2017 and June 1, 2017 and were consolidated, sua
sponte, by the Board on June 6, 2017. Shortly thereafter, on June 13, 2017, Emerald Contura
filed an Application for a Temporary Supersedeas and a Supersedeas. After the Department filed
Responses to these filings the Board held a conference call with Counsel on Tuesday, June 20,
2017. On that same day, the Board issued an Order denying the Department’s Motion to Deny
the Supersedeas Without a Hearing and denying Emerald Contura’s Motion for Expedited
Discovery in Advance of the Hearing on the Petition for Supersedeas (Supersedeas Hearing).
Although the Board denied Appellant’s Motion for Expedited Discovery in Advance of the
Supersedeas Hearing it is our understanding that the Department has produced many of the
documents requested by Emerald Contura. Following the conference call with Counsel, the
Board issued an Order scheduling the Supersedeas Hearing on Thursday, June 22, 2017.
Supersedeas Hearing

A hearing on the Petition for Supersedeas was held in Pittsburgh on Thursday, June 22,
2017 before the Honorable Thomas W. Renwand. The hearing concluded late in the day
following the testimony of three witnesses called by Emerald Contura, three witnesses called by

the Department, and closing arguments of Counsel.
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At the conclusion of the testimony, the Board indicated that it would issue its ruling on
Emerald Contura’s Petition for Supersedeas before the end of the business day on Monday, June
26, 2017. Counsel for Appellant requested the Board to extend the deadline for his client to
submit its Plan until Wednesday, June 28, 2017. At the Board’s request, the Department
consented to the extension. Therefore, on June 23, 2017, the Board issued an Order that “[a]
temporary supersedeas is issued effective immediately superseding the deadline set forth in the
Department Orders under Appeal...until Wednesday, June 28, 2017. The temporary supersedeas
will dissolve at that time unless further extended by the Board.”

Late in the afternoon of Monday, June 26, 2017, the Board issued an Order denying the
Petition for Supersedeas and indicating that this Opinion would follow in support of the Order.
Standard for Granting a Supersedeas

A Supersedeas is an extraordinary remedy which will not be granted absent a clear
demonstration of appropriate need. Beardslee v. DEP, 2016 EHB 198, 202; Weaver v. DEP,
2013 EHB 486; Mountain Watershed Association, Inc. v. DEP & Amerikohl Mining, 2011 EHB
689, 690; and UMCO Energy, Inc. v. DEP, 2004 EHB 797, 802. Judge Beckman concisely and
succinctly set forth the standard for granting or denying a Petition for Supersedeas in Teska and
Mannarino v. DEP and EQT Production Co., 2016 EHB 541. The petitioner has the burden of
proof to show that a Supersedeas should be issued. Tinicum Twp. v. DEP, 2008 EHB 123, 126.

The Board is guided by relevant judicial precedent and its
own precedent, and among the factors to be considered are: 1)
irreparable harm to the petitioner; 2) likelihood of the petitioner’s
success on the merits; and 3) likelihood of injury to the public or
other parties, such as the permittee in third party appeals. 1d. A
Supersedeas will not be issued in cases where pollution or injury to
the public health, safety, or welfare exists or is threatened during

the period when the Supersedeas would be in effect. 35 P.S.
Section 7514(d)(2); 25 Pa. Code Section 1021.63(b).
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Teska, 2016 EHB at 543-544.

For the Board to grant a Supersedeas, a credible showing should be made on each of the
three requirements, with a strong showing on the likelihood of success on the merits being
critical. Morrison v. DEP and Insurance Auto Auctions, Inc., 2016 EHB 149, 152. The issuance
of a Supersedeas is up to the Board’s sound discretion based upon a review and balancing of all
the statutory and regulatory criteria. Beardslee, 2016 EHB at 203.

DISCUSSION

Emerald Contura became the owner of the Emerald coal mine in 2016. It is a deep mine
using the longwall method of mining. Mr. Noah Beazell, who has worked at the Emerald Mine
for over 10 years and is the Environmental Compliance Manager for Contura Energy Services,
LLC (Contura Energy) gave a history of the mine and the progression of the longwall mine
which was approximately 1,500 feet from the Area of Concern. Emerald Contura also did room
and pillar developmental mining much closer to the Area of Concern and Mr. Beazell detailed
this mining.

Mr. Beazell was aware of an earlier incident in 2009 where a water well owned by an
area resident, Mr. Haines, caught on fire after stray gas was ignited. The mining company
vented the water well at that time at the Department’s request. He was also aware of the patches
of dead grass in the Area of Concern. He believed the Department’s investigation over the years
had been focused on an oil and gas producer and abandoned gas wells. Longwall mining in this
area was completed several years ago and the Emerald mine is currently idle. Mr. Beazell did
not become aware of the Department’s focus on Emerald Contura as a possible source of the
stray gas migration until shortly before the Department issued a report followed two days later

by the first Order which is now under Appeal.
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Following the receipt of the Department’s Order on or about May 12, 2017, Emerald
Contura hired its legal Counsel who subsequently retained its mining consultant, Marshall Miller
& Associates (Marshall Miller).

Contura Energy’s Vice President of Pennsylvania Operations, Eric Salyer, testified as to
the costs and expenses that Emerald Contura has incurred because of the Department’s Orders.
The fees and costs currently are more than $60,000 with no estimation of what the abatement
would cost because the investigation of Marshall Miller has just begun.

Counsel for the Department introduced a press release issued by Contura Energy.
According to its own press release, Contura Energy had net income of 37 million dollars for the
first quarter of 2017. It also had cash reserves of 241 million dollars.

Mr. Ronald Mullennex, an experienced professional geologist employed by Marshall
Miller, testified candidly that although he had spotted some issues which led him to question
some of the Department’s conclusions supporting the Orders, his investigation was not yet
completed. He agreed based on the currently available evidence that the stray methane gas
appeared to be coal bed methane but he was awaiting more detailed analysis. He testified as to
the extensive monitoring sites Marshall Miller had established in conformance with the Orders.
He made a strong argument that he believed based on his over forty years as a practicing
geologist that if given rather short extensions of time that his company could come up with more
definitive answers as to the cause of the stray gas and the best way to abate the problem. He
requested that the Board afford his client an extension until August to determine the source of the
stray gas and if caused by his client then until October (or perhaps later) to remedy the problem.

He raised questions as to responsibility based on the distance from the longwall mining to

the Area of Concern and the Department’s earlier denial of subsidence claims for the dead grass
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filed by some of the home owners. He also wished to investigate the numerous gas wells in the
immediate vicinity, both active and abandoned, as possible sources and causes of the stray gas
migration. He believes that some excavation in key locations could uncover the source or a
cause. He also pointed out that none of the homes were experiencing stray gas migration. He
has been involved in three stray gas migration cases in his career.

Mr. Scott Sabocheck, an oil and gas supervisor employed by the Department, testified as
to his knowledge of the stray gas migration problem. He testified that an oil and gas producer,
EQT, the owner of a producing well in the area, conducted an investigation from 2014-2016.
The investigation concluded that the gas company was not the cause of the stray gas migration.
Mr. Sabocheck also testified as to excavation of some of the Area of Concern performed by EQT
and the fact that EQT did not locate any abandoned wells or pipes underneath the dead grass.

Mr. Sabocheck has experience dealing with stray gas where the public safety is at risk.
He testified as to an emergency contract the Department entered with a contractor in Ross
Township to abate a stray gas problem directly affecting a residence. The Department was able
to abate the problem at a cost of $11,000 which involved constructing a trenching system around
the home’s foundation. The contract was bid and the problem rectified quickly in that case.

Mr. Sabocheck indicated that the Department’s Mining Program has since taken over the
investigation of the stray gas migration problem in Franklin Township, Greene County.

Mr. Kirby Owens, an area home owner, testified that he has worked in the mining
industry for over 25 years and has lived in his current home in Franklin Township since 2000.
He was not earlier aware of the problem Mr. Haines had with his water well catching on fire but
is aware of the dead grass caused by the stray gas migration in the neighborhood since 2009. He

said that the problem has gotten worse since 2014 or 2015. He personally witnessed air readings
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of 2.5% methane gas in the Area of Concern. He related that when he brought this problem to
the attention of an employee or associate of Emerald in 2014 or 2015 that he was advised that it
was not the mining company’s fault.

Mr. Owens has stopped mowing his grass for fear of explosion. He also can no longer
use his woodwaorking shop which is in a garage over the Area of Concern. Mr. Owens took a
video which he played at the Hearing. It was taken in an area 40 feet from his back porch in his
yard on March 31, 2017. According to Mr. Owens it showed gas bubbles in rain water on his
property. He also was not able to have a graduation party for his son and his family and friends
on his property for safety reasons.

Mr. Bryce McKee testified next for the Department. Mr. McKee is a professional
geologist who has been employed by the Department since July 2016. Prior to that time, he had
extensive experience as a professional geologist for some established companies, including
Shell, Halliburton, and Amoco. In these positions, he worked not only throughout the United
States but around the world. He has extensive and exceedingly broad experience, including
investigating stray gas complaints.

He became interested in this issue in November 2016 and became more formally
involved in January 2017. He personally conducted an exhaustive investigation of this problem
which consisted of various trips to the area, and an extensive search of not only the Department’s
records but also the scientific literature. He testified at length as to the steps he took in
formulating his opinion that the problem of the stray gas was caused by the coal mining
company. He went to great lengths to look at other possible causes and explained why he

eliminated them as likely sources of the stray gas.
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He also expressed his very real concerns that the problem was getting worse and that it
needed to be corrected quickly to make sure that no one was injured or killed. He explained how
the readings are influenced by various factors and vary widely at any given time and from day to
day or week to week. Mr. McKee provided strong, credible testimony, that leads us to the
conclusion that the public health and safety would be threatened if we granted the Supersedeas.
Methane is a colorless, odorless gas that can be both flammable and explosive, can cause
asphyxiation of people and animals, and can kill vegetation. The lower explosive limit is the
minimum concentration of methane gas in air that will cause an explosion or fire. For methane,
the lower explosive limit is 5% methane in the air. Methane gas levels at the ground surface, as
opposed to the air, have exceeded the lower explosive limit for methane numerous times
according to Mr. McKee. In fact, methane concentrations in the Area of Concern at the ground
surface have consistently exceeded the lower explosive limit for methane.  Methane
concentrations as high as 100% at the ground surface have been recorded by Department
employees.

We wish to readily acknowledge the substantial steps which the coal mining company
has taken in the last 30 days to investigate and monitor this dangerous situation. Nevertheless,
we feel that the testimony and the conclusions set forth by Mr. McKee lead us to conclude that
Emerald Contura has not carried its burden of proof to convince us that they have a likelihood of
success on the merits. We also do not believe they have shown irreparable harm either by
showing a monetary loss or that the tight deadlines deprive them of due process. This
Supersedeas Hearing and review by the Board affords them due process. In addition, the Board

IS open to a request for an expedited hearing on the merits.
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After hearing the testimony and carefully considering the evidence presented at the
Hearing, we share the concerns expressed by Mr. McKee that the residents residing on Garards
Fort Road in Franklin Township, Greene County, are confronting a serious public safety issue.
No citizen of Pennsylvania should face such a problem. We commend the Commonwealth of
Pennsylvania, Department of Environmental Protection, for taking strong and decisive action to
protect her citizens.

Our Order of June 26, 2017 is attached to this Opinion.

ENVIRONMENTAL HEARING BOARD

s/ Thomas W. Renwand
THOMAS W. RENWAND
Chief Judge and Chairman

DATED: June 27, 2017

C: DEP, General Law Division:
Attention: Maria Tolentino
(via electronic mail)

For the Commonwealth of PA, DEP:
Michael J. Heilman, Esquire

Nicole Mariann Rodrigues, Esquire
Forrest M. Smith, Esquire

(via electronic filing system)

For Appellant:

James V. Corbelli, Esquire
Joseph K. Reinhart, Esquire
Sean M. McGovern, Esquire
Nicole Vasquez Schmitt, Esquire
(via electronic filing system)
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

EMERALD CONTURA, LLC
V. : EHB Docket No. 2017-038-R
(Consolidated with 2017-046-R)
COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL
PROTECTION
ORDER
AND NOW, this 26™ day of June, 2017, following a hearing on Appellant’s Petition for
Supersedeas and in consideration of the arguments presented, it is ordered as follows:

1) Appellant’s Petition for Supersedeas is denied.

2) An Opinion in support of this Order shall follow.

ENVIRONMENTAL HEARING BOARD

s/ Thomas W. Renwand
THOMAS W. RENWAND
Chief Judge and Chairman

DATED: June 26, 2017

c: For the Commonwealth of PA, DEP:
Michael J. Heilman, Esquire
Nicole Mariann Rodrigues, Esquire
Forrest M. Smith, Esquire
(via electronic filing system)

For Appellant:

James V. Corbelli, Esquire
Joseph K. Reinhart, Esquire
Sean M. McGovern, Esquire
(via electronic filing system)
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ENVIRONMENTAL HEARING BOARD

PQ CORPORATION

V. : EHB Docket No. 2016-086-L

COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL : Issued: June 27, 2017
PROTECTION :

OPINION AND ORDER ON
MOTION TO DISMISS

By Bernard A. Labuskes, Jr., Judge
Synopsis

The Board denies a motion to dismiss as moot a permittee’s appeal from certain
conditions in its Title VV operating permit for its silicate furnace because the Department’s
subsequent issuance of a plan approval authorizing construction and short-term operation of a
replacement fuel oil supply skid for the furnace did not nullify the conditions at issue in the
permit.

OPINION

PQ Corporation has a Title V operating permit that authorizes the operation of its sodium
silicate furnace at its facility in Chester, Pennsylvania. The Department of Environmental
Protection most recently renewed that permit on April 20, 2016. PQ filed this appeal from that
permit renewal. PQ objects to emission limits and continuous monitoring requirements with
respect to carbon monoxide, burner tip cooling monitoring and recordkeeping requirements,
continuous flame pattern monitoring requirements, and nitrogen oxides emission and production

reporting requirements.
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On February 14, 2017, the Department issued a plan approval to PQ that authorized the
construction and short-term operation of a replacement fuel oil supply skid for the furnace. None
of the Title V conditions at issue in this appeal were changed by the plan approval. In fact, the
plan approval repeated the conditions virtually verbatim. PQ did not file an appeal from the plan
approval.

The Department has filed a motion to dismiss. It argues that PQ’s appeal from the Title
V permit is moot because the plan approval repeated the conditions in the permit that are at issue
in this appeal and PQ did not appeal the plan approval. PQ opposes the motion. We evaluate
motions to dismiss in the light most favorable to the nonmoving party and will grant the motion
where the moving party is entitled to judgment as a matter of law. Consol Pennsylvania Coal
Company, LLC v. DEP, 2015 EHB 48, 54; Dobbin v. DEP, 2010 EHB 852, 857. We find that
the Department’s motion has no merit.

Mootness is a prudential limitation related to justiciability. A matter becomes moot when
events occur during the pendency of the appeal that deprive the Board of the ability to provide
effective relief. South v. DEP, 2015 EHB 203, 206. Mootness does not deprive the Board of
jurisdiction; rather, where an appeal is moot the Board has the authority based upon its own
measure of prudence to proceed. Sludge Free UMBT v. DEP, 2015 EHB 888, 890; Robinson
Coal Co. v. DEP, 2011 EHB 895, 900.

In order for a subsequent Department action to render an appeal from an earlier
Department action moot, it must be clear that the first action is “gone and is no longer here for
the Appellants to appeal or for the Board to issue any relief with respect thereto.” Cooley v.
DEP, 2005 EHB 761, 774. The focus in evaluating a claim of mootness is not so much on the

Department’s subsequent action, it is on the earlier Department action. Unless it is very clear
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that the earlier, now defunct action is nullified and ceases to have any legal effect, the appeal
therefrom is not moot. West Buffalo Twp. Concerned Citizens v. DEP, 2015 EHB 780, 781;
Perano v. DEP, 2010 EHB 449, 451-52; Stewart & Conti Dev. Co. v. DEP, 2004 EHB 18, 19-
20; Valley Forge Chap. Trout Unlimited v. DEP, 1997 EHB 1160, 1163. Thus, in Kilmer v.
DEP, 1999 EHB 846, the Department took three actions: it issued one order, issued a letter
vacating the first order, and issued a second order. We held that the appellant’s appeal from the
first order was moot, not so much because there was a second order, but because the Department
expressly vacated the first order. Id., 1999 EHB at 849.

In this case, PQ’s Title V permit is hardly defunct. Nor have the specific permit
conditions at issue in the case been nullified. To the contrary, they have now been reaffirmed in
the plan approval. They have continuing legal effect. The plan approval on its face says, “The
permittee shall comply with all of the existing requirements of its current Title V permit, No. 23-
00016, unless specifically revised in this plan approval.” (Pg. 10, Section C, condition #001.)
The requirements at issue in this appeal have not been revised. If we find that the Department
erred in issuing the conditions, the relief that we provide will extend to the conditions as repeated
in the plan approval. In the meantime, PQ’s failure to comply with the conditions would
constitute a violation of the permit and the plan approval. The permit remains in full force and
effect. With respect to the conditions at issue, nothing has changed.

The Department seems to misapprehend the difference between an operating permit and a
plan approval. The plan approval only authorizes construction and short-term operation. It does
not in and of itself modify the permit. Indeed, there is no guarantee that a new or revised
operating permit will follow the issuance of a plan approval. PQ’s plan approval expires in

2018; its permit expires in 2021. The plan approval may come and go but the permit remains in
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effect. While it is true that, if there are inconsistent terms in the preexisting permit and the plan
approval, the terms of the plan approval might take precedence during the duration of the plan
approval, there is no such inconsistency here. This appeal is not moot.

Accordingly, we issue the Order that follows.
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(F. i ’
COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

PQ CORPORATION
V. EHB Docket No. 2016-086-L
COMMONWEALTH OF PENNSYLVANIA,

DEPARTMENT OF ENVIRONMENTAL
PROTECTION

ORDER
AND NOW, this 27" day of June, 2017, it is hereby ordered that the Department’s
motion to dismiss is denied.

ENVIRONMENTAL HEARING BOARD

s/ Bernard A. Labuskes, Jr.
BERNARD A. LABUSKES, JR.
Judge

DATED: June 27, 2017

C: DEP, General Law Division:
Attention: Maria Tolentino
(via electronic mail)

For the Commonwealth of PA, DEP:
Adam N. Bram, Esquire

Jessica Hunt, Esquire

(via electronic filing system)

For Appellant:

Mark K. Dausch, Esquire
Chester R. Babst 111, Esquire
Varun Shekhar, Esquire

(via electronic filing system)
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ENVIRONMENTAL HEARING BOARD

SIERRA CLUB

V. : EHB Docket No. 2015-093-R
(Consolidated with 2015-159-R)
COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL : Issued: July 10, 2017
PROTECTION and FIRSTENERGY :
GENERATION, LLC, Permittee

OPINION AND ORDER ON
MOTIONS FOR PARTIAL SUMMARY JUDGMENT

By Thomas W. Renwand, Chief Judge and Chairman
Synopsis:

Summary judgment is granted to the Appellant on the issue of standing where two of its
members have adequately averred that there is a reasonable potential they will be impacted by
the action that is under appeal. Summary judgment is granted to the Permittee on the question of
whether the Department of Environmental Protection was required to apply the EPA rule on coal
combustion residuals. Summary judgment is denied as to all other issues where questions of
material fact remain.

OPINION

This matter involves consolidated appeals filed by Sierra Club challenging the reissuance,
renewal and minor modification of Solid Waste Permit No. 300370 (“the permit”) issued by the
Pennsylvania Department of Environmental Protection (“Department”) to FirstEnergy
Generation, LLC (“FirstEnergy”) for the Hatfield’s Ferry Landfill, a residual waste landfill in

Monongahela Township, Greene County. Before the Environmental Hearing Board (“Board”)

Rachel Carson State Office Building — 2nd Floor| 400 Market Street, P.O. Box 8457 | Harrisburg, PA 17105-8457 | T: 717.787.3483 | F: 717.783.4738
http://ehb.courtapps.com
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are Motions for Partial Summary Judgment filed by both Sierra Club and FirstEnergy. Based on
the documents filed by the parties, the background of this matter is as follows:
Background

The previous owner and operator of the Hatfield’s Ferry Landfill (“the landfill”) is
Allegheny Energy Supply Company (“Allegheny Energy”), which FirstEnergy describes as a
“sister” company. (FirstEnergy Brief in Support of Motion, p. 3.) In 2009, Allegheny Energy
applied for and received a major modification to the permit that authorized Phase 3 of the
landfill. In May 2015, the Department renewed and reissued the permit, and at that time
designated FirstEnergy as the owner and operator of the landfill. The renewal and reissuance
also extended the expiration date of the permit. In September 2015, the Department issued a
minor modification of the permit that authorized FirstEnergy to dispose of flue gas
desulfurization material generated at FirstEnergy’s Bruce Mansfield Power Station, a coal-fired
electric generating power station. According to the brief in support of FirstEnergy’s motion, the
Bruce Mansfield Power Station “utilizes flue gas desulfurization or ‘scrubber’ technology
designed to remove virtually all particulates and most of the sulfur dioxide from the boiler flue
gases. . .The scrubber system creates a flue gas desulfurization byproduct, which comes off of
the scrubber system in a liquid form.” (FirstEnergy Brief in Support of Motion, p. 2.)
FirstEnergy states in its brief that much of the liquid flue gas desulfurization material is recycled
into solid gypsum which is used by a nearby factory to produce drywall, and “[u]ntil December
31, 2016, the remaining liquid flue gas desulfurization material was combined with other Bruce
Mansfield materials. . .and pumped via an approximately 7-mile long underground pipeline to
the Little Blue Run Disposal Impoundment.” (ld. at 3.) Pursuant to a Consent Decree with the

Department, FirstEnergy was required to cease sending the liquid flue gas desulfurization
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material to the Little Blue Run Disposal Impoundment. Thereafter it constructed a dewatering
facility for the liquid flue gas desulfurization material that is not recycled into gypsum and
applied for the permit modification at issue in this appeal in order to dispose of the material at
the landfill.

Sierra Club appealed the 2015 renewal and reissuance of the permit and the 2015 minor
modification, and the appeals were consolidated at EHB Docket No. 2015-093-R. Both Sierra
Club and FirstEnergy have moved for partial summary judgment on certain issues raised in the
appeal. The Department filed responses opposing Sierra Club’s motion and supporting one of
the arguments made by FirstEnergy in its motion.

Standard for Grant of Summary Judgment or Partial Summary Judgment

The Board may grant summary judgment where the record shows that there is no genuine
issue of material fact and the moving party is entitled to judgment as a matter of law. Citizens
for Pennsylvania’s Future v. DEP, 2015 EHB 750, 751 (citing Stedge v. DEP, 2015 EHB 31,
33). The Board views the record in the light most favorable to the non-moving party and
resolves all doubts regarding the existence of a genuine issue of material fact against the moving
party. Id.

FirstEnergy Motion for Partial Summary Judgment

First Energy moves for partial summary judgment on two grounds: First, that certain of
Sierra Club’s objections are barred by the doctrine of administrative finality and, second, that
one of Sierra Club’s objections is based on an EPA rule that has not been adopted in

Pennsylvania. The Department filed a response in support of the latter argument.
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Administrative Finality:

FirstEnergy argues, first, that Sierra Club’s objections related to the renewal and
reissuance of the permit are barred by the doctrine of administrative finality because Sierra Club
did not appeal the issuance of the original permit or the 2009 major modification granted to
Allegheny Energy. Sierra Club filed a response in opposition, and the Department takes no
position on this argument.

The doctrine of administrative finality precludes a future attack on an action that was not
challenged by a timely appeal. Department of Environmental Resources v. Wheeling-Pittsburgh
Steel Corp., 348 A.2d 765 (Pa. Cmwlth. 1975), aff’d, 375 A.2d 320 (Pa. 1977), cert. denied, 434
U.S. 969 (1977). The Board held in Love v. DEP, 2010 EHB 523, 525, “It is well-settled that a
party may not use an appeal from a later DEP action as a vehicle for reviewing or collaterally
attacking the appropriateness of a prior Department action.”

FirstEnergy relies on the Board’s decision in Yourshaw v. DEP, 1998 EHB 37, in support
of its argument that Sierra Club’s objections are barred by administrative finality. Yourshaw
involved a challenge to a second renewal of a surface mining permit and NPDES permit. In that
case, the Board held:

In the case of an appeal of a permit reissuance or renewal, the
appellant may challenge only those issues which have arisen
between the time the permit was first issued and the time it was
reissued or renewed. Borough of Ridgway v. DER, 1994 EHB
1090, 1102. Therefore, if an uncontested permit is reissued, then
matters necessarily considered during the original issuance
proceeding are unappealable upon reissuance. Blevins v. DER,
1986 EHB 1003.
1998 EHB at 39-40. FirstEnergy argues, “Applying this principle to these appeals, Sierra Club’s

objections are limited to issues that have arisen between the time of the issuance of the Major
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Modification of the Permit in 2009 (which Sierra Club did not appeal) and the renewal and
reissuance of the Permit in 2015.” (FirstEnergy Brief in Support of Motion, p. 8)
In response, Sierra Club points to several more recent Board decisions where we have
held that the doctrine of administrative finality “has limited effect where the Department is
charged with periodic re-evaluation of, e.g., a permit.” Love, supra, at 528 (citing, inter alia,
Wheatland Tube v. DEP, 2004 EHB 131, 133, and Solebury Twp. v. DEP, 2004 EHB 95, 113-
14). In Angela Cres Trust of June 25, 1998 v. DEP, 2009 EHB 342, 360, we recognized that
although “there needs to be some finality to permitting actions so that a permittee may proceed
with its project free of the fear of a challenge at some indefinite time in the future...where some
action or condition causes a reexamination of the permit, the concept of administrative finality
may not be applicable here.” The action that causes reexamination of a permit may be a renewal
or modification, as explained in the cases highlighted below.
In Tinicum Twp v. DEP, 2002 EHB 822, we rejected the argument that administrative
finality barred an appeal of an NPDES permit renewal, and held:
An application for a renewal does not compel the Department to
reexamine whether the original permit should have been issued in
the first place. It does, however, require the Department to ensure
that a continuation of the permitted activity is appropriate based
upon up-to-date information. Similarly, our review focuses upon
the continuation, not the historical initiation, of the activity in
question.

Id. at 835 (emphasis in original). As we further held in Wheatland Tube, supra, discussing our

decision in Tinicum,
[E]ven in the absence of changes to permit terms, the five-year
renewal requirement required the Department to ensure that a
permit issued years earlier was still appropriate based upon what
was known at the time of the proposed renewal. The determinative

issue was not whether the permit was appropriate in the first place;
it was whether it should have continued in place for another five
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years. Challenges related to the former were barred; challenges
related to the latter were held to be properly the subject of
Departmental consideration and Board review.

2004 EHB at 135 (emphasis in original).

In Solebury School v. DEP, 2014 EHB 482, the Board considered a challenge to a depth
correction to a noncoal surface mining permit that allowed the permittee to mine an additional 50
feet deeper. The Board explained that the issue was not whether the permit should have been
issued in the first place, “but rather, in the context of a depth correction, whether it is appropriate
to let the permitted activity continue in light of the current information [showing that mining was
causing hazardous conditions at the appellant school.]” Id. at 527.

FirstEnergy states that it does not disagree with the general proposition that a permit
renewal involves a reevaluation of the permit based on up-to-date information, but it argues that
“administrative finality still applies in the context of appeals from a permit renewal when the
essence of the appellant’s challenge is to the past issuance or modification of the permit.” It
contends that several of Sierra Club’s objections focus on past determinations made by the
Department, specifically related to water pollution, fugitive dust and whether the Department’s
action met legal requirements. (FirstEnergy Reply Brief.)

We disagree that Sierra Club’s objections, on their face, are barred by administrative
finality. Here, as in the cases cited above, the issue is not whether the permit was appropriate in
the first place, but whether it should continue in place for an additional period of time. As we
stated in Rausch Creek Land, LP v. DEP, 2011 EHB 708, 727: “A permit renewal is an
appropriate time to ensure that an operation is being run in accordance with the law.” Here, we

have not only a permit renewal but also a modification of the permit to allow the disposal of
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waste from a new source. For these reasons, we find that FirstEnergy has not demonstrated that
it is entitled to partial summary judgment on the basis of administrative finality.

CCR Rule:

FirstEnergy argues that it is entitled to summary judgment on Sierra Club’s objection that
“FirstEnergy’s application and the Department’s action fail to demonstrate that the Modification
will comply with EPA’s rule on the disposal of coal combustion residuals.” This objection
relates to the federal Environmental Protection Agency’s (“EPA”) Coal Combustion Residuals
Rule (CCR Rule) published in the Federal Register on April 17, 2015 and effective October 19,
2015. The rule establishes technical requirements for coal combustion residuals for landfills and
surface impoundments.

FirstEnergy argues that although states may choose to adopt the federal requirements into
their existing program, they are not required to do so. It further argues that, at the time the
Department approved the minor modification at issue in this appeal, the CCR rule was not yet
effective, and, therefore, there was no requirement for the Department to enforce the
requirements or incorporate them into a permit.

Sierra Club responds that Pennsylvania law mandates compliance with federal
requirements such as the CCR Rule. It further argues that FirstEnergy’s reliance on the effective
date of the CCR Rule is misplaced since the rule was finalized and issued five months prior to
the Department’s issuance of the 2015 modification on September 21, 2015. Sierra Club points
out that even though the rule’s effective date was not until October 19, 2015, the Department had
knowledge of it prior to the issuance of the 2015 modification.

The Department filed a Response supporting FirstEnergy’s argument. In its Response,

the Department states that Pennsylvania has not incorporated the CCR Rule’s requirements into
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its regulations. It states that EPA invited, but did not require, states to adopt the CCR Rule
requirements, and the Department has not done so.

To the extent Sierra Club is asserting the Department erred by failing to ensure that the
challenged permitting actions complied with the CCR Rule, we find that FirstEnergy is entitled
to summary judgment on this objection. Sierra Club cites the Board’s decision in Giordano v.
DEP, 2001 EHB 713, 731-32, as support for its position that it may be appropriate to apply a
regulation promulgated after the action in question. However, not only was the CCR Rule not
adopted by Pennsylvania at the time of the permitting actions, it has never been promulgated in
Pennsylvania. Even Sierra Club acknowledges that the EPA “strongly encouraged” states to
adopt at least the minimum criteria, but did not require them to do so. (Sierra Club Response, p.
22.) We cannot find that the Department erred or acted contrary to law by failing to enforce a
regulation that does not exist. Therefore, summary judgment is granted to FirstEnergy on the
issue of whether the Department should have required compliance with the CCR Rule.

Sierra Club Motion for Partial Summary Judgment

Sierra Club moves for partial summary judgment on four issues: First, that it has
standing to bring this appeal; second, that the Department’s action of modifying the permit
should have been classified as a major, not a minor, modification; third, that the bond required
by the Department is inadequate; and, fourth, that the Department’s issuance of the renewal and
modification failed to satisfy fundamental legal requirements. Both FirstEnergy and the
Department filed responses opposing the motion.

Standing

Sierra Club argues that it has standing to bring this appeal through the standing of two of

its members and as a representative of its members. Sierra Club offers two of its members as
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standing witnesses: Veronica Fike and Terri Donaldson. According to documents filed with
Sierra Club’s motion, Ms. Fike lives approximately seven and a half miles from the landfill and
has lived at that location since December 2012. Ms. Donaldson lives approximately three miles
from the landfill and has been a lifelong resident of the area. According to affidavits filed with
Sierra Club’s motion, Ms. Fike and Ms. Donaldson are concerned for their health and the health
of their families and the community. Ms. Donaldson is a cancer survivor and is concerned about
the risk of cancer from coal ash pollution. Ms. Fike shares those concerns.

According to their affidavits, both Ms. Donaldson’s and Ms. Fike’s homes are served by
the Carmichaels Water Authority, which draws its water from the Monongahela River less than
four miles downstream of the landfill. They are concerned about the potential for coal ash
contamination of the water authority’s water supply and they have purchased bottled water for
drinking.

Ms. Fike and Ms. Donaldson also express concern about fugitive dust pollution from the
landfill and barges that will transport waste from Bruce Mansfield to the landfill. Ms. Fike states
that she regularly canoes on the Monongahela River and walks a trail along the river’s edge.
Sierra Club argues that Ms. Fike’s and Ms. Donaldson’s interests in this matter are substantial,
direct, and immediate and meet the test for standing in Pennsylvania and before the Board.
Sierra Club also asserts that it has standing as a representative of its members based on the
standing of Ms. Fike and Ms. Donaldson. FirstEnergy opposes Sierra Club’s motion for partial
summary judgment on the issue of standing. The Department takes no position on this issue.

FirstEnergy argues that a determination on standing is inappropriate at the summary
judgment stage. It correctly points out that most of the Board decisions cited by Sierra Club in

its motion are decisions in which the Board denied a permittee’s motion for summary judgment
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seeking a ruling that an appellant did not have standing to pursue its appeal. However, we
disagree with FirstEnergy’s contention that a ruling in favor of standing may not be made at the
summary judgment stage. The Board has clearly entertained motions for summary judgment on
the issue of standing filed by permittees or the Department. Where such a motion is filed by an
appellant, and the appellant’s standing is clear and properly supported by affidavits, deposition
testimony or other supporting documentation, we see no reason why the Board may not grant
summary judgment on this issue.
In Citizens for Pennsylvania’s Future, supra, Judge Beckman discussed the standard to

be applied when deciding a motion for summary judgment on the issue of standing:

When applying [the summary judgment] standard to a motion for

summary judgment that contests standing, the Board looks to

whether there are genuine issues of material fact as to the standing

issue and if it is clear that the appellant whose standing is being

challenged lacks standing as a matter of law.
Citizens for Pennsylvania’s Future, 2015 EHB at 751 (citing Stedge, supra; Tri-County Landfill
v. DEP, 2014 EHB 128, 131; Giordano v. DEP, 2000 EHB 1184, 1187). Although the matter
before the Board in that case was a motion for summary judgment filed jointly by the permittee
and the Department, we held that “[t]he facts in this case demonstrate to the Board’s satisfaction
that Mr. Szybist meets the ‘substantial, direct, and immediate’ standard applicable in third-party
permit appeals.” 2015 EHB at 754. Based on the finding that a member of the appellant
organization hiked in the project area, the Board determined that the appellant organization had
standing.

Clearly, if a permittee or the Department were able to demonstrate that an appellant did

not have standing, summary judgment would be granted. Likewise, where an appellant clearly

demonstrates through undisputed facts that it has standing and meets the requirements of the
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Board’s rule on summary judgment at 25 Pa. Code § 1021.94a, we see no reason why we may
not rule on the issue of standing at this stage of the proceedings.

We turn now to the elements of standing. An organization can have standing either in its
own right or as a representative of its members. Citizens for Pennsylvania’s Future, 2015 EHB
at 751 (citing Pennsylvania Trout v. DEP, 2004 EHB 310, 355, aff’d, 863 A.2d 93 (Pa. Cmwlth.
2004)). Where an organization is acting as a representative for its members, it has standing if at
least one of those individuals has been aggrieved by an action of the Department. Id.

In Friends of Lackawanna v. DEP, 2016 EHB 641, the Board summarized the
Commonwealth Court’s opinion on standing in Funk v. Wolf, 144 A.3d 228, 243-48 (Pa.
Cmwilth. 2016), aff’d, 158 A.3d 642 (Pa. 2017) as follows:

[T]he Court’s discussion regarding standing may be distilled down

to this: Appellants have standing if they credibly aver that they use

the affected area and there is a realistic potential that their use of

that area could be adversely affected by the challenged activity.

Id., slip op. at 21-29. See also Robinson Twp. v. Cmwlth., 83 A.3d

901, 922 (Pa. 2013) (standing can be premised on a serious risk of

alteration of the components of parties’ surrounding environment

[citations omitted]... Funk also reaffirms that an association or

group has standing if at least one individual associated with the

group has standing. Funk, slip op. at 24 (citing Friends of the

Earth, Inc. v. Laidlaw Envtl. Servs. (TDC), Inc., 528 U.S. 167, 183

(2000)) [citations omitted].
Applying these principles to the case at hand it is hard to imagine how Ms. Fike and Ms.
Donaldson could not have standing. They live near the landfill, Ms. Fike canoes and walks in
the area around the landfill, and they credibly allege that their use of the area will be adversely
impacted by the renewal and modification of the permit.

FirstEnergy’s response is twofold: It asserts, first, that Ms. Donaldson’s and Ms. Fike’s

health concerns about the landfill are subjective and not supported by credible evidence and,
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second, that there are disputed issues of fact regarding Ms. Fike’s and Ms. Donaldson’s
recreational use and aesthetic enjoyment of the area surrounding the landfill.

As to its first argument, FirstEnergy contends that there is no objective evidence that the
Carmichaels Water Authority water has been or will be impacted by the landfill or that there will
be any adverse impact to the Monongahela River. They allege that modeling done by their
experts shows that even a potential spill of coal combustion by-product directly into the river
would not create a human health risk for drinking water or increased risk to aquatic life.

As we have previously held, an appellant need not prove its case on the merits in order to
establish standing. Ziviello v. State Conservation Comm’n., 2000 EHB 999, 1005. In Delaware
Riverkeeper v. DEP, 2004 EHB 599, the permittee challenged the appellants’ claim of standing
on the basis of technical evidence that the permittee contended showed no adverse impact. The
Board rejected the argument as follows:

[The Borough] also attacks the Appellants' claim of standing
because they have done no technical studies to show that the River
will be adversely affected by the discharge while the technical
evidence presented by the Borough proves that the discharge will
have no impact on the water quality of the River. This assertion
can only be based on the erroneous belief that the Appellants must
prove they can succeed on the merits of their claim to have
standing.
Id. at 632. The Board went on to state:

The Appellants do not have to prove that they will succeed on the
merits to have standing. This Board has long held that interference
with the enjoyment of environmental resources is a basis for
standing...Decisions of other courts concur with that view
[citations omitted].

FirstEnergy also argues there are disputed issues of fact regarding Ms. Fike’s and Ms.

Donaldson’s use and enjoyment of the area. FirstEnergy asserts that Ms. Fike’s affidavit and
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deposition do not describe the frequency with which she canoes on the Monongahela River or
walks along the river’s edge or the proximity of her walks and canoeing to the landfill’s location.
FirstEnergy also argues that the landfill was in operation from approximately 1990 until some
time in 2013 and there is no evidence that Ms. Fike’s or Ms. Donaldson’s recreational use was
impacted during that time. In its reply, Sierra Club points to pages in Ms. Fike’s deposition and
exhibits to her affidavit that discuss when she has canoed the Monongahela River and walked the
trail along the river and the location where she has engaged in these activities. (Sierra Club
Reply, p. 4-5.)

We find that Ms. Fike and Ms. Donaldson have credibly demonstrated that they live in
and use the area around the landfill and there is a realistic potential that their use and enjoyment
of the area may be adversely affected if the permit renewal and modification are upheld. As
members of the appellant organization, Ms. Fike’s and Ms. Donaldson’s standing conveys
standing to Sierra Club. Even viewing the record in the light most favorable to FirstEnergy and
the Department, we find that Sierra Club has met its burden of demonstrating that it is entitled to
summary judgment on the issue of standing.

Minor Modification

Sierra Club asserts that pursuant to the Department’s waste regulations, at 25 Pa. Code §
287.154(a)(2), the 2015 minor modification should have been considered a major modification.
Section 287.154(a) lists various types of modifications that must be considered as an application
for a major permit modification. Subsection (a)(2) lists “a change in the average or maximum
daily waste volume.” Sierra Club asserts that because the 2015 modification “dramatically

increases” the amount of flue gas desulfurization waste that FirstEnergy may dispose of in the
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landfill it falls under the scope of Section 287.154(a)(2) and should have been considered by the
Department as a major permit modification.

The Department and FirstEnergy dispute that there was a change in the amount of waste
permitted for disposal and they attribute Sierra Club’s argument to a faulty reading of the permit
materials. The Department contends that “Sierra Club seeks to confuse the Board by equating a
change in the projected rate of waste generation, with the permitted maximum rate of disposal.”
(Department Response to Sierra Club Motion for Partial Summary Judgment, p. 4-5.) The
Department argues that only a change in the disposal rate requires a major modification. In its
Reply Brief, Sierra Club spends several pages arguing to the contrary.

This is clearly an issue on which facts are in dispute, and the Board would greatly benefit
from hearing testimony on the issue. Summary judgment is denied.

Adequacy of the Bond

Sierra Club argues that the Department issued an inadequate bond for the landfill because
it failed to take into account what Sierra Club describes as FirstEnergy’s poor compliance
history, an increase in waste disposal capacity resulting from the 2015 modification, and the
costs of remediation and closure of the barge unloading areas. In its Response, the Department
discusses how it considered FirstEnergy’s compliance history in evaluating the necessary
bonding for the site. Both the Department and FirstEnergy also dispute Sierra Club’s allegation
that there was an increase in waste disposal capacity necessitating an adjustment to the bond
amount. Finally, in its Response, the Department discusses why it dismissed the inclusion of the

barge unloading area in its calculation of bonding for the site.
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As with the previous issue, we find that there are numerous material facts in dispute, and
the Board would greatly benefit from hearing testimony on those issues. As we held in Groce v.
DEP, 2006 EHB 268:
[W]here resolution of the parties’ conflicting positions involves
resolution of matters of fact, the case is not appropriate for
summary judgment. Such issues can only be resolved after a full
trial and evaluation of expert opinions on those matters.
Id. at 270 (citing Mountaintop Area Joint Sanitary Authority v. DEP, 2006 EHB 153).
Legal Requirements
Finally, Sierra Club argues that the Department’s review of the application for permit
renewal and modification failed to demonstrate compliance with applicable environmental laws,
including the Solid Waste Management Act, the Clean Streams Law and Article I, § 27 of the
Pennsylvania Constitution.> Not surprisingly, the Department and FirstEnergy filed responses
that go through a litany of the steps the Department took to ensure compliance with the
environmental statutes. Viewing the facts in a light most favorable to the non-moving parties,

the Department and FirstEnergy, we find that Sierra Club’s arguments raise questions of material

fact not suitable for resolution by summary judgment.

! The test for determining compliance with Article I, Section 27 of the Pennsylvania Constitution set forth
in Payne v. Kassab, 361 A.2d 263 (Pa. 1976) was recently overturned by the Pennsylvania Supreme
Court in its recent opinion in Pennsylvania Environmental Defense Foundation v. Commonwealth of
Pennsylvania, 10 MAP 2015 (Pa. June 20, 2017), which was issued after the parties filed their motions
for partial summary judgment.
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

SIERRA CLUB
V. : EHB Docket No. 2015-093-R
(Consolidated with 2015-159-R)
COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL

PROTECTION and FIRSTENERGY
GENERATION, LLC, Permittee

ORDER

AND NOW, this 10" day of July, 2017, it is hereby ordered as follows:

1. FirstEnergy and the Department are granted summary judgment on the issue of
whether the Department was required to apply the EPA coal combustion residuals
rule in the Department’s review of the applications for the actions under appeal.

2. Sierra Club is granted summary judgment on the issue of standing.

3. Summary judgment is denied as to all other issues raised in the parties’ motions.

ENVIRONMENTAL HEARING BOARD

s/ Thomas W. Renwand
THOMAS W. RENWAND
Chief Judge and Chairman

s/ Michelle A. Coleman
MICHELLE A. COLEMAN
Judge

s/ Bernard A. Labuskes, Jr.
BERNARD A. LABUSKES, JR.
Judge
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s/ Richard P. Mather, Sr.

RICHARD P. MATHER, SR.
Judge

s/ Steven C. Beckman

STEVEN C. BECKMAN
JUDGE

DATED: July 10, 2017

C: DEP, General Law Division:
Attention: Maria Tolentino
(via electronic mail)

For the Commonwealth of PA, DEP:
Marianne Mulroy, Esquire

John H. Herman, Esquire

Forrest M. Smith, Esquire

(via electronic filing system)

For Appellant:

Charles McPhedran, Esquire
Lisa K. Perfetto, Esquire
(via electronic filing system)

For Permittee:

Naeha Dixit, Esquire

Mark D. Shepard, Esquire
James A. Meade, Esquire
Donald C. Bluedorn, Il, Esquire
Alana E. Fortna, Esquire

(via electronic filing system)
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

GARY A. GREEN

V.
EHB Docket No. 2017-014-B
COMMONWEALTH OF PENNSYLVANIA :
DEPARTMENT OF ENVIRONMENTAL : Issued: July 17, 2017
PROTECTION and DJ&W MINING INC,,
Permittee

OPINION AND ORDER ON
DISMISSING APPEAL

By Steven C. Beckman, Judge
Synopsis
The Board dismisses the Appeal of Appellant, Gary A. Green, where Appellant has

demonstrated an intent not to proceed and has otherwise failed to follow Board rules and Orders.

OPINION

Gary A. Green filed a pro se appeal on March 3, 2017, objecting to the Department of
Environmental Protection’s (“DEP” or “Department”) approval of a Stage 11l bond release to DJ
& W Mining, Inc. (“DJ&W?”) for the Green Mine. The March 3, 2017, appeal, filed on the
Board’s Notice of Appeal form with an attachment, was hand-written, marked-up, difficult to
read and in some places indecipherable. In addition to these shortcomings, Mr. Green failed to
attach a copy of the DEP action that he was seeking to challenge in his appeal. On March 8,
2017, the Board issued an Order for Perfection (“Perfection Order”) of the Appeal ordering Mr.
Green to file a copy of the Department action being appealed on or before March 22, 2017. Mr.
Green failed to file any response to the Board’s March 8 Perfection Order. On March 31, 2017,

the Board issued a Rule to Show Cause ordering Mr. Green to explain why his appeal should not
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be dismissed as a sanction for failing to comply with the Board’s Perfection Order, or
alternatively, requiring him to file a copy of the Department action being appealed on or before
April 17, 2017. On April 14, 2017, Mr. Green filed a copy of the Department’s January 24, 2017,
letter notifying him of the Stage 111 Bond Release that is the subject of this appeal.

On May 9, 2017, DJ&W entered a notice of appearance and filed a Motion to Dismiss
Appeal or, in the Alternative, Strike the Notice of Appeal (“Motion”). The Motion pointed out
the many issues with the Notice of Appeal in this case and requested that the Board dismiss the
appeal as a sanction for Mr. Green’s failure to follow the Board’s rules governing the proper
filing of a Notice of Appeal. In the alternative, the Motion requested that we strike the Notice
of Appeal and allow Mr. Green to seek Board leave to amend his Notice of Appeal. Mr. Green
once again failed to follow Board rules and did not submit a response to the Motion as required
by 25 Pa. Code § 1021.94(c). On the basis of that failure, the Board could have granted the
Motion and dismissed Mr. Green’s appeal at that point. See 25 Pa. Code § 1021.94(f).
However, in an effort to provide Mr. Green another opportunity to proceed with his claim, on
June 20, 2017, the Board issued an Opinion and Order striking the Notice of Appeal and
directing Mr. Green to request permission from the Board to amend his Notice of Appeal
pursuant to 25 Pa. Code § 1021.53(b) by July 10, 2017. As of the date of this Opinion and
Order, Mr. Green has not responded to the Board’s June 20 Order.

Mr. Green has been unable to secure counsel to represent him in this appeal but the
Board has repeatedly held that although an Appellant is proceeding pro se, “he is still not
excused from following the Board’s rules and from proceeding in an orderly and expeditious
manner with the appeal he has filed and perfected.” Neitschke v. DEP, 2013 EHB 861, 862; see

Goetz v. DEP, 2002 EHB 976. The Board’s rules authorize sanctions upon parties for failing to
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abide by Board Orders and/or the Board’s rules of practice and procedure. Slater v. DEP, 2016
EHB 380, 381, citing 25 Pa. Code § 1021.161. Included within these sanctions is the dismissal
of an appeal. Further, the Board has consistently held that where a party has shown a
demonstrable disinterest in proceeding with an appeal, dismissal is appropriate. Slater, 2016
EHB 381, citing Mann Realty Associates, Inc. v. DEP, 2015 EHB 110, 113; Casey v. DEP, 2014
EHB 908, 910-911; Nitzschke v. DEP, 2013 EHB 861, 862.

As is evident by the above recitation of the proceedings in this case to this point, Mr.
Green either cannot or will not comply with the rules governing proceedings in front of this
Board. We have been down this road before with Mr. Green. In 2014, Mr. Green appealed the
Department’s actions in releasing the Stage | and Stage Il Bond Release for DJ&W’s Green
Mine. On September 7, 2016, his appeal was dismissed as a sanction because he had repeatedly
failed to follow Board rules and comply with Board Orders. Green v. DEP, 2016 EHB 656.
Once again, we have given Mr. Green numerous opportunities to comply with the Board’s rules
and prior Orders and to proceed with his claim and he has not done so. We note that the
previously filed Notice of Appeal in this case has been struck and Mr. Green has not followed
through with the opportunity we provided to request to file an amended Notice of Appeal. This
clearly shows an intent not to proceed in this matter. When a party evinces an intent to no longer
continue its appeal, we have found it is appropriate to consider the dismissal of the appeal.
Nietschke v. DEP, 2013 EHB 861, 862. Mr. Green’s apparent lack of interest with proceeding
with his claim along with his failure to follow the Board’s rules and prior Orders makes it
appropriate for us to dismiss this case. Based on the foregoing, the Board dismisses this appeal

and issues the following Order.
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

GARY A. GREEN

V.

EHB Docket No. 2017-014-B
COMMONWEALTH OF PENNSYLVANIA :
DEPARTMENT OF ENVIRONMENTAL : Issued: July 17, 2017
PROTECTION and DJ&W MINING INC,,
Permittee

ORDER
AND NOW, this 17" day of July, 2017, it is hereby ordered the appeal in this matter is
dismissed. The docket will be marked closed and discontinued.
ENVIRONMENTAL HEARING BOARD
s/ Thomas W. Renwand

THOMAS W. RENWAND
Chief Judge and Chairman

s/ Michelle A. Coleman
MICHELLE A. COLEMAN
Judge

s/ Bernard A. Labuskes, Jr.
BERNARD A. LABUSKES, JR.
Judge

s/ Richard P. Mather, Sr.
RICHARD P. MATHER, SR.
Judge

s/ Steven C. Beckman
STEVEN C. BECKMAN
Judge

DATED: July 17, 2017
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DEP, General Law Division:
Attention: Maria Tolentino
(via electronic mail)

For the Commonwealth of PA, DEP:
Barbara J. Grabowski, Esquire
(via electronic filing system)

For Appellant, Pro Se:
Gary A. Green

P.O. Box 824

Latrobe, PA 15650

(via regular mail and e-mail)

For Permittee:

Samuel H. Clark, Esquire
(via electronic filing system)
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

PQ CORPORATION

V. : EHB Docket No. 2016-086-L

COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL : Issued: July 17, 2017
PROTECTION :

OPINION AND ORDER ON
MOTION TO COMPEL

By Bernard A. Labuskes, Jr., Judge
Synopsis

The Board grants a motion to compel responses to written discovery requests regarding
operator logs related to the permittee’s furnace and the permittee’s other similar North American

facilities.

OPINION

This appeal involves PQ Corporation’s (“PQ’s”) objections to certain conditions of its
Title V Operating Permit for its Chester, Pennsylvania facility, reissued and renewed by the
Department of Environmental Protection (the “Department”) effective April 19, 2016. In
particular, PQ objects to the following conditions related to its No. 4 Sodium Silicate Furnace
(No. 4 Furnace) at its facility: (1) emission limits and continuous monitoring requirements for
carbon monoxide; (2) monitoring and recordkeeping requirements related to burner tip cooling;
(3) continuous monitoring requirements for flame patterns; and (4) reporting requirements for
emissions and production data.

The Department served PQ with its second set of interrogatories and document requests

on May 3, 2017. PQ responded, but the Department is not satisfied with PQ’s responses, and
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after an unsuccessful attempt to obtain more acceptable responses, it has filed a motion to
compel. PQ opposes the motion.

Discovery before the Board is governed by the relevant Pennsylvania Rules of Civil
Procedure. 25 Pa. Code § 1021.102(a). Generally, a party may obtain discovery regarding any
matter, not privileged, that is relevant to the subject matter involved in the pending action and
appears reasonably calculated to lead to the discovery of admissible evidence. Pa.R.C.P. 4003.1.
However, no discovery may be obtained that is sought in bad faith or would cause unreasonable
annoyance, embarrassment, oppression, burden, or expense with regard to the person from whom
discovery is sought. Pa.R.C.P. 4011; Haney v. DEP, 2014 EHB 293, 296-97. “[T]he Board is
charged with overseeing ongoing discovery between parties during the litigation and has wide
discretion to determine appropriate measures necessary to insure adequate discovery while at the
same time limiting discovery where required.” Northampton Twp. v. DEP, 2009 EHB 202, 205.
Discovery before the Board is governed by a proportionality standard, such that discovery
obligations must be “consistent with the just, speedy, and inexpensive determination and
resolution of litigation disputes.” Tri-Realty Co. v. DEP, 2015 EHB 552, 555-56 (quoting 2012
Explanatory Comment Prec. Rule 4009.1, Part B).

There is a tendency to get the standard for the discoverability of information wrong. The
standard is not that the information sought is reasonably calculated to lead to the discovery of
relevant evidence; the standard is that the information sought must in fact be relevant. Pa.R.C.P.
4003.1(a); City of Allentown v. DEP, EHB Docket No. 2016-144-M (Opinion and Order, May 2,
2017). The information does not necessarily need to be admissible (e.g. hearsay) so long as it
appears reasonably calculated to lead to the discovery of admissible evidence, but in any event, it

still must be relevant. Pa.R.C.P. 4003.1(a) and (b); Allentown, supra. Thus, in the context of a
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discovery dispute, we usually do not need to pay much attention to whether the material will
ultimately be determined to be admissible, but we do need to make an assessment of relevancy.
Id.; Cabot Oil & Gas Corp. v. DEP, 2016 EHB 20, 24.

Because it can be very difficult to tell early on in a case what is relevant and what is not,
we apply the relevancy requirement very broadly at the discovery stage. We will generally allow
discovery into an area so long as it appears that there is a reasonable potential that it might
ultimately prove to be relevant. Allentown, supra; Cabot, supra; Borough of St. Clair v. DEP,
2013 EHB 177, 179. Once the party seeking the discovery makes some showing of potential
relevance, the burden quickly shifts to the party objecting to the discovery request to demonstrate
its right to refuse to produce the requested information. Consol Pa. Coal Co. v. DEP, 2015 EHB
505, 506; Wallace Twp. v. DEP, 2002 EHB 841, 844; Estate of Charles Peters v. DER, 1991
EHB 653, 656.

The Department’s motion to compel is heavy on rhetorical flourishes but light on specific
allega