
COMMONWEALTH 
OF 

PENNSYLVANIA 

ENVIROl\IMENTAL HEARING BOARD 

ADJUDICATIONS 

VOLUME Ill 
(Pages 903-1353) 

1986 



MEMBERS 

OF THE 

ENVIRONMENTAL HEARING BOARD 

DURING THE PERIOD OF THE 

ADJUDICATIONS 

1986 

Chairman ••....•.•...••• ~INE WOELFLING 

Member •..•••••...•.•.• EDWARD GERJUOY 

Member ••.••.•.••.•..... ANTHONY J. MAZULLO Jr., 
until 1/31/86 

WILLIAM A. ROTH, 
from 6/24/86-present 

Secretary •••.••••••.... M. DIANE SMITH 

Cite by Volume and Page of the 
Environmental Hearing Board Reporter 

Thus: 1986 EHB 1 



FORWARD 

In this volume are contained all of the final adjudications of the 

Environmental Hearing Board issued during the calendar year 1986. 

The Environmental Hearing Board was created by the Act of December 3, 

1970, P.L. 834, which amended the Administrative Code of 1929, Act of April 7, 

1929, P.L. 177, as amended. The Act of December 3, 1970, commonly known as 

11Act 275 11
, was the Act that created the Department of Environmental Resources. 

Section 21 of that Act, §1921-A of the Administrative Code, provides as 

follows: 

11 §1921-A Environmental Hearing Board 

(a) The Environmental Hearing Board shall have 
the power and its duties shall be to hold hearings 
and issue adjudications under the provisions of the 
act of June 4, 1945 (P.L. 1388), known as the "Ad­
ministrative Agency Law," .:>r any order, permit, 
license or decision of the Department of Environmental 
Resources. 

(b) The Environmental Hearing Board shall con­
tinue to exercise any power to hold hearings and 
issue adjudications heretofore vested in the several 
persons, departments, boards and commissions set 
forth in section 1901-A of this act. 

(c) Anything in any law to the contrary notwith­
standing, any action of the Department of Environ­
mental Resources may be taken initially without 
regard to the Administrative Agency Law, but no such 
action of the department adversely affecting any 
person shall be final as to such person until such 
person has had the opportunity to appeal such action 
to the Environmental Hearing Board; provided, 
however, that any such action shall be final as to 
any person who has not perfected his appeal in the 
manner hereinafter specified. 

(d) An appeal taken to the Environmental Hearing 
Board from a decision of the Department of Environ­
mental Resources shall not act as a supersedeas, but, 
upon cause shown and where the circumstances require 
it, the department and/or the board shall have the 
power to grant a supersedeas. 



~ (e) Hearings of the Environmental Hearing Board 
shall be conducted in accordance with rules and 
regulations adopted by the Environmental Quality 
Board and such rules and regulations shall include 
time limits for taking of appeals, procedures for 
the taking of appeals, location at which hearings 
shall be held and such other rules and regulations 
as may be determined advisable by the Environmental 
Qual-ity Board. 

(f) The board may employ, with the concurrence 
of the Secretary of Environmental Resources, hearing 
examiners and such other personnel as are necessary 
in the exercise of its functions. 

(g).The Board shall have the power to subpoena 
witnesses, records and papers and upon certification 
to it of failure to obey any such subpoena, the 
Commonwealth Court is empowered after hearing to 
enter, when proper, an adjudication of contempt and 
such order as the circumstances require." 

Inaddition, the Board hears civil penalties cases pursuant to the Air 

Pollution Control Act, Act of January 8, 1960, P.L. (1959) 2119, as amended, 

35 P.S. §4009.1; the Clean Streams Law, Act of June 22, 1937, P.L. 1987, as 

amended, 35 P.S. §691.605(a); the Dam Safety and Encroachment Acts, Act of 

November.::,26, 1978, P.L. 1375, as amended, 32 P.S. §693.21; and the Oil and 

Gas Act, Act of December 19, 1984; P.L. 1140, 58 P.S. §601.506. Also, the 

Board reviews the Department's assessment of civil penalties under the 

Bituminous Mine Subsidence and Land Conservation Act, Act of April 27, 1966, 

P.L. 31, as amended, 52 P.S. §1406.17(f); the Clean Streams Law, Act of 

June 22, 1937, P.L. 1987, as amended, 35 P.S. §691.605(b); the Coal Refuse 

Disposal Act, Act of September 24, 1968, P.L. 1040, as amended, 52 P.S. 

§30.61; the Safe Drinking Water Act, Act of May 1, 1984, P.L. 206, 35 P.S. 

§721.13(g); the Solid Waste Management Act, Act of July 7, 1980, P.L. 380, as 

amended, §6018.605; and the Surface Mining Conservation and Reclamation Act, 

Act of May 31, 1945, P.L. 1198, as amended, 52 P.S. §1396.22. 



Although~the Board is made, by §62 of the Administrative Code, 71 P.S.§ 62 

an administrative board within the Department of Environmental Resources, it is 

functionally and legally separate and independent. Its Chairman and two members 

are appointed directly by the Governor, with the consent of the Senatel and 

their salaries are set by statute.2 Its Secretary is appointed by the Board 

with the approval of the Governor. 

The department is always a party before the Board. Other parties include 

recipients of DER orders, penalties assessments, permit denials and modifica­

tions and other DER actions. Third party appeals from permit issuances are 

also common in which cases the permittees are also parties. In third party 

appeals from permit issuances, the department often does not actively 

participate in the appeal, but lets the permittee defend the permit issuance. 

1 

2 

Section 472 of the Administrative Code, 71 P.S. §180-2. 

Section 709 of the Administrative Code, 71 P.S. §249(m). 
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Pennsylvania Rules of Civil Procedure--1162 

perfection of appeal--789, 792, 798, 902, 959, 964, 979, 1018, 1057, 
1077, 1089, 1097, 1115, 1153, 1196, 1220 

powers of Board--19, 176 

pre-hearing memorandum--128,,282, 700, 789, 798, 964, 979 

prose appellant--798, 1062, 1077, 1092, 1097, 1140 



reassignment--758, 1110, 

reconsideration--350, 626, 768, 959, 969, 1115, 1140, 1179, 1215 

recusal--982, 995, 1021, 1057, 1233 

re-opening of record--391 

requests for admission.--14, 333 

res judicata--919 

rule to show cause--~86, 689, 1125, 1128 

sanctions--11, 68, 99, 388, 789, 902, 969, 991, 1220, 1340, 1345, 1351 

service of notice of appeal--10~0 

settlements--762, 774 

severance--1037, 1153 

standing--221, 789, 919 

stay proceedings--1233 

subpoenas--342 

summary judgment--194, 234, 257, 265, 273, 333, 490, 605, 675, 832, 
955, 1052, 1220 

supersedeas--71, 176, 285, 371, 395, 762, 891, 969, 991, 1243 

supplemental pleadings--1132 

timeliness of filing of notice of appeal--79, 125, 245, 309, 364, 368, 
378, 3832, 515, 654, 683, 696, 741, 765, 905, 910, 
1077, 1100, 1144, 1153, 1179 

vacated orders of the DER--1333, 1348. 

waiver of issues--1097 

withdrawl of appeal--843 

Federal Law 

Clean Water Act, 33 U.S.C. §§1281-1297 

grants--654 

NPDES permit extension--919 



Comprehensive Environmental Response Compensation Liability Act 
(CERCLA or Superfund), 42 U.S.C. §9601 et seg. --260 

United States Constitution 

contract clause--883 

fifth amendment/double jeopardy--611 

supre~cy--260 

Municipalities Planning Code, 53 P.S.§10101 et seq. 

local zoning ordinances--1223 

repealer--1223 

Non-Coal Surface Mining Conservation and Reclamation Act, 52 P.S.§3301 

relation to coal mining (3304)--371 

public notice (3310)--371 

existing license and permit--371 

Pennsylvania Constitution 

Art. I §27 (natural resources)--212 

Art. I §9 (self-incrimination--883 

Sewage Facilities Act, 35 P.S.§750.1 et seg. 

official plans (750.5)--515, 1238 

powers and duties of DER (750.10)--515 

regulations 

25 Pa. Code, Chapter 71 

subchapter B--515 

subchapter c--1144 

Solid Waste Management Act, 35 p·.s. §6018.101, et seg. 

municipal waste--1003 

permits (6018.501 and 6018.502)--273, 1003 

residual waste--891 



Statutory Construction Act, 1 Pa. C.S.A. §1501, ~ seq. 

statutes jn pari materia--101 

Surface Mining Conservation and Reclamation Act, 52 P.S. §1396.1, et seq. 

bonds (1396.4(d) - 4(j)) 

partial release (1396.4(g))--71, 1062 

forfeiture (1396.4(h))--171, 194, 199, 207, 257, 1062 

civil penalties (1396.22)--265, 1173, 1190 designation of areas 

unsuitable f~r mining--(1396.4(e))--1014 duty to comply with local 
-

zoning ordinances--(1396.17(a)--1223 health and safety affecting water 

supply (1396.4b(f)--333, 1062 

licenses and withholding or denial of permits and licenses (1396.3a)) 

penalties for mining without (1396.3a(a))--265 

refusal of DER to issue, renew, amend (139.6.3a(b))--285 

mining permits (1396.4) 

awa~d of attorneys fees in litigation (1396.4(b))--101 

content of permit application (1396.4(a))--265 

public notice of permit application or bond release 
(1396.4(b))~-359, 371, 615, 905, 1052 

right of entry (1396.4(e))--777 

regulations 

25 Pa. Code, Chapter 86 

Subchapter A: General--265 

Subchapter F: Bonding and Insurance--359 



1986. A copy of this Pre-Hearing Order was forwarded to the President of Glen 

Irvan Corporation. 

The Board did not receive Appellant's Pre-Hearing Memorandum by the 

specified date. Shortly thereafter, the Board notified both counsel for 

Appellant, and Appellant's President that the requisite Pre-Hearing Memorandum 

' 
had not been filed. The Board's notification also warned that failure to 

comply with an order of the Board could result in the imposition of sanctions, 

including dismissal. 25 Pa. Code §21.124. 

The Board directed a second default notice, dated June 25, 1986, to 

Appellant's counsel warning that failure to file the Pre-Hearing Memorandum 

on or before July 7, 1986, would result in the imposition of sanctions.· 

Appellant failed to comply with the Board's second order directing the filing 

of a Pre-Hearing Memorandum. 

The Board has repeatedly held that dismissal is an appropriate sanction 

for a party's noncompliance with an Order directing the submission of a 

Pre-Hearing Memorandum, especially where the party in default has the burden 

of proof, as we believe· to be the case here. See East Fallowfield Township v. 

~,1984 EHB 549; Marino v. DER, !984 EHB 547; and Amity Coal Inc.and Anthony 

P. Dicenzo v. DER, 1984 EHB 533. In the instant case, the Board has sent 

several notifica~ions to the Appellant indicating its Pre-Hearing Memorandum 

had not been filed. The Board did not receive any response to these 

notifications. The sanction of dismissal is, therefore, _appropriate. 
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ORDER 

AND NOW, this 22ndday of August, 1986, Appellant's Appeal from a 

denial of an Application for a Bonding Increment is dismissed for failure to 

comply with an Order of the Board. 

DATED: August 22, 1986 

cc: Bureau of Litigation 

bl 

For the Commonwealth, DER: 
Winifred M. Prendergast, Esq. 
Central Region 

For Appellant: 
Robert M. Hanak, Esq. 
Reynoldsville, PA 

ENVIRONMENTAL HEARING BOARD 

MAXINE WOELFLING, CHAIRMAN 

21.--/t-. /7 ,. --
EDWARD GERJU~~ 

IIJ~d,&L 
WILLIAM A. ROTH, MEMBER 
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MAXINE WOELFt.ING, CHAIRMAN 

EDWARD GERJUOY, MEMBER 

WILLIAM A. ROTH, MEMBER 

COMMONWEALTH OF F'ENNSYLVANIA 

ENVIRONMENTAL HEARING BOARO 
ZZI NORTH SE:CONO STRe:e:T 

THIRO FLOOR 
HARRISBURG, F'E:NNSYLVANIA 17101 

!7171 787-3483 

P.R.I.D.E. (PALISADFS RESIDENTS IN 
DEFENSE OF THE ENVIRONMENT), 

Appellant 

M. DIANE SMITH 
SECRETARY TO THE BOARD 

v. : EBB Docket No. 86-265-W 

C~ONWEAL'l'B OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONKBNTAL RESOURCES 

and 

BUCKS COUNTY CRUSHED STONE, INC. , 
Permittee 

: 

. . 

. . 
Issued: August 22, 1986 

OPINION AND ORDER 

Synopsis 

Permittee's Motion to Dismiss for untimely filing of Appellant's 

Notice of Appeal is granted in part and denied in part because publication of 

the issuance of a Mine Drainage Permit is sufficient notice of issuance of 

that permit only; notice of issuance of a Mining Permit will not be imputed 

to interested parties from such publication. 

OPINION 

Palisades Residents in Defense of the Environment (Appellant) seeks 

to appeal the DER's issuance of Mine Drainage Permit No. 7974SM2A2 and Mining 

Permit No. 300956-7974SM2-0l-l to Bucks County Crushed Stone, Inc. (Permittee) 

for the commencement of a surface non-coal mining operation. The two 

separate permits in question were issued by DER on March 28, 1986. Notice of 

the issuance of Mine Drainage Permit No. 7974SM2A2 was published in the 
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Pennsylvania Bulletin on April 12, 1986. 16 Pa.Bulletin 1381 (April 12, 

1986). Thereafter, Appellant received a copy of both permits on April 22, 1986. 

On May 20, 1986,.Appellant filed a Notice of Appeal with the Board from the 

issuance of both Mine Drainage Permit No. 7974SM2A2 and Mining Permit No. 

300956-7974SM2-01-1. 

The Board only has jurisdiction over timely filed appeals. Rostosky 

v. DER, 26 Pa.Cmwlth. 478, 364 A.2d 761, 763 (1976). The rule governing 

timely filed appeals is found at 25 Pa.Code §21.52(a), which states 

• • .jurisdiction of the Board shall not 
attach to· an appeal from an a·ction of the 
Department unless the appeal is in writing 
and is filed with the Board within 30 days 
after the party appellant has received 
written notice of such action 2! within 30 
days after notice of such action has been 
published in the Pennsylvania Bulletin ••• 
25 Pa.Code §21.52(a) 

Appellant first received notice of the issuance of Mine Drainage 

Permit No. 7974SM2A2 from publication in the Pennsylvania Bulletin on April 

12, 1986. Appellant did not file a Notice of Appeal with the Board until May 

20, 1986. Appellant failed to appeal this DER action within the requisite 30 

day period and therefore the Board lacks jurisdiction to consider Appellant's 

appeal of Mine Drainage Permit No. 7974SM2A2. Appellant argues that 

publication in the Pennsylvania Bulletin need not constitute notice. 

This argument is irrelevant in view of the plain language of §21.52(a), by 

which we are bound. Moreover, 1 Pa.Code §§5.5 and 5.4 specifically state 

that publication in the Bulletin is sufficient notice "to any person subject 

thereto or affected thereby." Appeal from the issuance of the Mine Drainage 

Permit is dismissed. 

Permittee argues that publication of the issuance of a Mine Drainage 

Permit in the Pennsylvania Bulletin also constituted notice to Appellant of 
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the issuance of a Mining Permit. In support of this argument, Permittee 

presents an affidavit of a District Manager of the Bureau of Mining and 

Reclamation who states that, as a practice, Mining Permit issuances are not 

published in the Pennsylvania Bulletin. Mining Permits, the District Manager 

asserts, are issued simultaneously with Mine Drainage Permits and thus, the 

notice of the Mine Drainage Permit serves as notice of the Mining Permit. 

' Permittee's arguments do not persuade the Board. Adequate notice of 

administrative action is notice which is "reasonably calculated, under all 

the circumstances, to apprise interested parties of the pendancy of the 

action and afford them an opportunity to present their objections." Clark v. 

Com., Dept. of Public Welfare, 58 Pa.Cmwlth. 142, 427 A.2d 712 (1981) quoting 

from Mullane v. Central Hanover Bank and Trust Co., 339 U.S. 306, 314, 70 

S.Ct. 652, 657, 94 L.Ed. 865 (1950). The interested party to the present 

appeal is PRIDE, a local environmental publi~ interest group. The Board has 

interpreted 25 Pa.Code §21.52(a) publication requirement to provide notice to 

"the members of the 'public', of which body Appellants are members, who might 

be aggrieved by the issuance of the permits, with the due process notice of 

appeal rights to the Board." Citizens Opposing Sewage Treatment Systems v. 

DER and Bear Creek Watershed Authority, 1Q83 EHB 612. It is unreasonable to 

assume that members of the public are intimately acquainted with the minutiae 

of the Department's manner of administering its regulatory programs and that, 

as a result, they receive notice of the issuance of a mining permit from the 

publication of the issuance of a Mine Drainage Permit. Although related, these 

are separate and independent permits. Each permit addresses a separate aspect 

of mining regulation. Each permit receives an independent permit number 

assigned by the DER. DER's practice of nonpublication of the issuance of 

Mining Permits does not relieve DER of its duty to satisfy the constitutional 
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due process requirements of adequate notice. 

Moreover, from a review of the publication in the Pennsylvania 

Bulletin, it is again unreasonable to assume that a member of the public 

would be notified of the issuance of two permits. The publication states ••. 

7974SM2A2, Bucks County Crushed Stone, 
Inc. (P.O. Box 196, Penns Park, Pa. 
18943), amendment to a trap rock quarry 
in Nockamixon Township, Bucks County 
affecting 61.3 acres, receiving streams 
Rapp Creek to Delaware River, application 
received May 31, 1985, permit issued 
March 28, 1986. (emphasis added) 

The publication does not mention the Mining Permit £! ·the corres-

pending Mining Permit number assigned by DER. Only issuance of the Mine 

Drainage Permit is evident from the publication. In addition, the singular 

form of the noun "permit" is employed to describe the DER's action. 

In conclusion, the Board holds that, considering all the 

circumstances, publication of the issuance of a Mine Drainage Permit alone is 

insufficient public notice of the issuance of a Mining Permit. As a result, 

Appellant did not receive notice of the issuance of the Mining Permit until 

Appellant obtained a copy of issued mining permit on April 22, 1986. Having 

been filed on May 20, 1986, Appellant's Notice of Appeal from the issuance of 

the Mining Permit was timely filed within the statutory 30 day period. 

Finally, Appellant argues DER's behavior regarding publication 

constituted fraud, as to allow Appellant to appeal ~ pro ~ the issuance 

of the Mine Draining Permit. There is no evidence of fraud by DER and the 

Board is reluctant to grant an appeal ~ pro tunc absent extraordinary 

circumstances. Soberdash Coal Company v. DER, 1983 EHB 323. Appellant's 

request to appeal ~ pro ~ from the issuance of the mine drainage permit 

is denied. 
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ORDER 

AND NOW, this 22ndday of August, 1986, it is ordered that 

Appellant's Notice of Appeal from the issuance of Mine Drainage Permit No. 

7974SM2A2 is dismissed for untimely filing. 

DATED: August 22, 1986 

cc: Bureau of Litigation 
Harrisburg, PA 

bl 

For the CoDmOnwealtb, DER: 
John Wilmer, Esq. 
Eastern Region 

For .t\ppellant: 
Robert J. Sugarman, Esq. 
Philadelphia, PA 

For Permittee: 
Kenneth R. Myers, Esq. 
Philadelphia, PA 
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MAXINE WOEI.FLING, CHAIRMAN 

EDWARD GERJUOY, MEMBER 
WILLIAM A. ROTH, MEMBER 

COMMONWEALTH OF PENNSYL.VANIA 

ENVIRONMENTAL HEARING BOARO 
221 NORTH SE:CONO STRE:O:T 

THIRO F'L.OOR 
HARRISBURG. PE:NNSYL.VANIA 17101 

(717J 787-3483 

LOWER .AU.EN CITIZENS ACTION GROUP, INC., 

M. DIANE SMITH 
~CRETARYTOTHEBOARD 

v. EBB Docket No. 86-246-W 
COMMONWEALTH 0!' PENNSYLVANIA 
DEP.AR'l'MENT 0!' ENVIRONMENTAL RESOURCES 

and 
HEMPT BROS., INC. , Permittee 

. . . . 
Issued: August 22, 1986 

OPINION AND ORDER 

Synopsis 

Permittee's Motion to Dismiss for untimely filing of a notice of 

appeal is granted because Appellant received adequate written notice of DER 1 s 

action more than 30 days before Appellant filed Notice of Appeal with the 

Board. 

OPINION 

On March 18, 1986, the Department of Environmental Resources (DER) 

approved an amendment to a permit authorizing the operation of a limestone 

quarry owned by Hempt Bros •• Inc. (Permittee) in Lower Allen Township, 

Cumberland County. Lower Allen Citizens Action Group (Appellant) filed a 

Notice cf Appeal from the DER action on May s. 1986. Shortly thereafter, 

Permittee filed a Motion to Dismiss alleging untimely filing of the Notice of 

Appeal. In support of this Motion to Dismiss, the Permittee asserted, but did 

not present evidence otherwise, that adequate written notice of the DER action 

was mailed to several of Appellant's representatives on March 20, 1986. In 

response to this assertion, Appellant states the Notice of Appeal was filed 

within 30 days of publication of the DER action in the Pennsylvania Bulletin. 
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The Board issued an order on July 18,1986 deferring judgment on Permittee's 

Motion to Dismiss pending the production of additional evidence proving 

Appellant was sent adequate written notice on March 20, 1986, as Permittee 

alleged. 

On August 6, 1986, Permittee filed an Affidavit in Support of 

Permittee's Motion to Dismiss. The Affidavit consisted of a sworn statement by 

a DER Clerk-Typist stating that the Clerk-Typist was directed to notify a list 

of individuals of the DER action in question. Mr. William H. Andring, Esq., 

counsel for Appellant, is listed among the individuals to receive notice. 

Moreover, Mr. Gilbert L. Wilson, a signatory of Appellant's Notice of Appeal, 

was also listed as an individual to receive notice. The affiant further stated 

that she placed a copy of the DER letter approving the permit in each envelope 

and duly addressed and mailed the notification letters on March 20, 1986. 

The Board has jurisdiction only over timely filed appeals. Rostosky v. 

DER, 26 Pa. Cmwlth. 478, 364 A.2d 761,763 (1976). The rule governing timely 

filed appeals is found at 25 Pa. Code §21.52(a), which states 

.•• jurisdiction of the Board shall not attach to an 
appeal from an action of the Department unless the 
appeal is in writing and is filed with the Board 
within 30 days after the party appellant has 
received written notice of such action ££ within 30 
days after notice of such action has been published 
in the Pennsylvania Bulletin ••• 
25 Pa.Code §21.52(a). 

The Board has interpreted Rule 21.52 as providing two independent 

bases for determining the timeliness of a notice of appeal. Consolidated Coal 

Company v. DER and J & D Mining, Inc.,1983 EHB 339. The 30 day filing period 

commences by either the receipt of a written notice of Departmental action by 
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a party appellant £! by publication of a notice of such action in the 

Pennsylvania Bulletin, whichever is earlier. Id. 

Notice of DER's action in this matter was published in the 

Pennsylvania Bulletin on April 5, 1986. Appellant filed the Notice of Appeal 

on May 5, 1986; exactly 30 days after notice was published in the Pennsylvania 

Bulletin. Thus, Appellant's appeal was timely filed within the 30 day period 

unless Appellant received written notice of the DER action at some time prior 

to April 5, 1986. 

In Permittee's Affidavit in Support of Motion to Dismiss, Affiant 

swore she mailed written notice to a number of Appellant's representatives on 

March 20, 1986. It is presumed Appellant received this written notice within 

due course after mailing. See Franklin Interiors, Inc. v. Browns Lane Inc., 227 

Pa. Super 252, 323 A.2d 226, 228 (1979). The Permittee alleges Appellant 

received the written notice before April 5, 1986. This presumption has not been 

rebutted by Appellant. It is, therefore, deemed admitted by Appellant. Id. 

The Board, therefore, presumes Appellant received adequate written notice prior 

to April 5, 1986. Thus, the tolling of the 30 day filing period began at some 

date prior to April 5, 1986 and necessarily tolled prior to the Board's receipt 

of Appellant's Notice of Appeal on May 5, 1986. As a result, the Board does not 

have jurisdiction over this appeal ?nd it must be dismissed for untimely 

filing. 
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ORDER 

AND NOW, this 22nd day of August, 1986, it is ordered that Permittee's 

Motion to Dismiss is granted, and the appeal of Lower Allen Citizens Action 

Group is dismissed. 

DATED: August 22, 1986 

cc: Bureau of Litigation 
Harrisburg, PA 

bl 

For the CODIDOnwealtb, DER: 
Amy L. Putnam, Esq. 
Central Region 

For Appellant: 
William H. Andring, Esq. 
Camp Hill, PA 

For Permittee: 
Horace A. Joqnson, Esq. 
Lemoyne, PA 

ENVIRONMENTAL HEARING BOARD 

MAXINE WOELFLING, CHAIRMAN 

~~ 
EDWARD GERJUOY, MEMBER 
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MAXINE WOEl.Fl.ING, CHAIRMAN 

EDWARD GERJUOY, MEMBER 

Wll..l.IAM A. ROTH, MEMBER 

EDWARD VOGEL 

COMMONWEALTH OF F'ENNSYL.VANIA 

ENVIRONMENTAl.. HEARING BOARO 
221 NORTH SECONO STREET 

THIRO FL.OOR 
HARRISBURG, F'ENNSYL.VANIA 17101 

1717! 7S7-34S3 

M. DIANE SMITH 
SECRETARY TO T"tE BOARD 

v. Docket No. 86-333-R 

COMMONWEALTH OF PENNSYLVANIA, 
DEPARTMENT OF ENVIRONMENTAL RESOURCES -

Issued: August 25, 1986 

OPINION AND ORDER SUR MOTION TO DISMISS 

Syllabus 

A notice of violation of a consent order and agreement, absent some 

action affecting the litigants' rights or duties, is not an appealabJe 

action. 25 Pa. Code §§21.2(a) and 21.52(a). 

OPINION 

The above-captioned matter involves the appeal of Edward Vogel 

(Appellant), owner of Vogel Disposal Service, of a Notice of Violation of a 

Consent Order and Agreement issued by the Department of Environmental 

Resources (DER). The Consent Order and Agreement (COA) was entered into by 

Appellant and DER on October 11, 1985 and approved by this Board in an 

Adjudication of Settlement. See, Edward Vogel, Sr. v. DER, EHB Docket No. 

85-237-G (issued October 25, 1985). The Notice of Violation (Notice) here 

appealed, dated June 6, 1986 and signed by Gary J. Wozniak, a Waste Management 

Specialist, informed Appellant that DER believed Appellant was in violation of 

the COA. The Notice referred to two specific violations and informed Appellant 

that DER believed it was owed $1500 under the penalty provision of the COA. On 

July 2, 1986 _Appellant filed the above-captioned appeal claiming that no 
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violations of the COA had occurred. On July 21, 1986 DER filed a Motion to 

Dismiss· stating that the Notice was not an appealable action. On July 25, 

1986 Appellant filed a Reply to the Motion to Dismiss, to which DER filed a 

Response on July 28, 1986. The Board here rules on said Motion to Dismiss. 

DER argues that the Notice is simply a standard notice· of violation, and 

as such is a non-appealable action as the Board has repeatedly held. See, ~ 

M. & K. Coal Co. v. DER, EBB Docket No. 86-201-W, issued June 24, 1986; Perry 

Brothers Coal Co. v. DER, 1982 EBB 501; see also, Sunbeam Coal Corp. v. DER, 

8 Cmwlth. Ct. 622, 304 A.2d 169 (1973). Actions of DER are appealable only if 

they are "adjudications" within the meaning of the Administrative Agency Law, 

2 Pa. C.S.A. §101, or "actions" under Section 1921-A of the Administrative 

Code, the Act of April 9, 1929, P.L. 177, as amended, 71 P.S. §510-21 and 25 

Pa. Code §21.2(a)(l). Sunbeam Coal, supra.; Reitz Coal Co. v. DER, 1984 EHB 

793; Perry Brothers, supra. In order for an action of DER to be appealable to 

this Board, said action must affect the personal or property rights, 

privileges, immunities, duties, liabilities, or obligations of the litigant. 

25 Pa. Code §§21.2(a) and 21.52(a); See, Sunbeam, supra; Standard Lime and 

Refractories v. DER, 2 Cmwlth. Ct. 434, 279 A.2d 383 (1971). DER here argues 

that the Notice is not an appealable action or adjudication. DER claims that 

the Notice is not a binding action upon Appellant and thus does not affect 

Appellant's rights or duties, etc. 

Appellant's Reply to the Motion to Dismiss points to the language of the 

Notice to support Appellant's claim to appealability; specifically: 

A. "Vogel has failed to comply with both 
Paragraph 11 and Paragraph 14 of this Order." (i.e., 
the October 11, 1985 Order). 

B. "Therefore, a penalty of $1,500.00 is due 
this Department before July 10, 1986, as described in 
Paragraph 19 of the Order." 

915 



C. "Be advised that any future failure to meet 
your obligations under Paragraph 14 will result in 
this Department's call for added penalties under 
Paragraph 18. 11 

Appellant argues that the above statements amount to an order by DER which 

includes an assessed penalty against Appellant. Appellant further argues, 

relying on the case of Gateway Coal Co. v. DER, 41 Cmwlth Ct. 442, 399 A.2d 

802 (1979), that a letter stating that certain acts are contrary to law 

constitutes an appealable action. 

The Board finds it must agree with DER. The only order which is 

actually involved here and which is the one referred to in (A), (B), and (C) 

above is the original COA to which Appellant agreed. The only matter which 

the Board finds questionable is statement (B) above. The Board can see how, on 

first examination, it might be interpreted as an order to pay a newly imposed 

fine. However, examination of paragraph 18 of the October 11, 1985 COA shows 

that a $1500 penalty is called for by the COA should any violation of the COA 

occur.l Thus the Notice, in addition to informing Appellant that DER 

believes a violation has occurred, informs Appellant that because a violation 

has occurred DER believes the penalty provision is applicable. The Board 

believes, as DER claims, that the $1500 penalty statement is merely DER's 

interpretation of the COA and essentially a request to comply. The due date 

which DER sets in the Notice is apparently a date after which DER would take 

legal action to enforce the COA. At that point Appellant may have a right to 

appeal, depending upon the nature of the remedy DER chooses to compel 

Appellant to satisfy this obligation. The Notice is not a binding order on 

1 The statement in the Notice (statement B above) which refers to a penalty 
in paragraph 19 of the COA is apparently a typographical error by DER. 
Paragraph 18 (as referred to elsewhere in the No~ice) deals with the penalty, 
not paragraph 19. 
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Appellant. In order for DER to collect the $1500 it is due, and to enforce the 

COA, DER must pursue legal action in a court of competent jurisdiction; any 

decision the Board would render necessarily would be advisory. See, Pengrove 

Coal Co. v. DER, EHB Docket No. 85-195-G (issued January 17, 1986). 

Appellant has also misconstrued Gateway, supra. Gateway concerned the 

Bituminous Coal Mine Act and a letter from the Commissioner of Deep Mine 

Safety concerning statutorily required testing for methane gas. Contrary to 

Appellant's apparent belief, the letter in Gateway was not merely a statement 

of DER 1 s opinion that a violation existed, but rather an order stating that 

there was a violation of a statute and ordering Gateway to work out a new 

plan. See, George Enterprises Inc. v. DER, EHB Docket No. 85-291-G (issued 

December 19, 1985). In the present matter DER has not directed compliance 

with a law and has not imposed any new liability upon Appellant. Rather, DER 

has informed Appellant that it believes Appellant is in violation of the 

previously agreed-to COA. Thus, the Board here finds that Appellant's rights, 

duties, and obligations are not affected by the Notice here appealed. 

Finally, although the Board concurs with DER 1 s view of the June 6, 1986 

letter, it believes that the letter could have been more artfully phrased. 

The statement that a penalty is to be paid by a specific date does, at first 

glance, appear to be a penalty assessment similar to those in the surface 

mining program. However, examination of the COA puts_ the statement in proper 

context. Further, as DER knows, or should know, simply titling a document a 

"Notice of Violation" and including a disclaimer that the document, "may not 

be construed as a final action of DER" carries very little weight. Nor is a 

recipient of such a document expected to delve into whether or not a 

particular DER employee had the "legal" authority to take a particular action, 

as DER appears to claim in its reply of July 28, 1986. DER would do well to 
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more carefully draft its notices of violation. 

ORDER 

AND NOW, this 25thday of August, 1986, DER's Motion to Dismiss in the 

above-captioned appeal is granted. Appeal is dismissed for lack of 

jurisdiction. 

cc: Bureau of Litigation 

For the Commonwealth: 
Patti J. Saunders, Esq. 

For the Appellant: 
Leo M. Stepanian, Esq. 
Butler, PA 

DATED: August zs, 1986 

bl 

ENVIRONMENTAL HEARING BOARD 

r:c:;LING, 
EDWARD GERJUOY, MEMB 

tV~dA;z;/; 
WILLIAM A. ROTH, MEMBER 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
221 NORTH SECOND STREET 

THIRD FLOOR 
HARRISSURG, PENNSYLVANIA 17101 

(717) 787-3483 

Del-AWARE UNLIMITED.INC. 
v. 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

and 
NESHAMINY WATER RESOURCES. Permittee 

and : 
PHILADELPHIA ELECTRIC COMPANY • Permittee 

and 
NORTH PENN AND NORTH WALES WATER 
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OPINION AND ORDER 

Synopsis 

Del-AWARE has appealed DER's extensions of time to complete construction 

under five permits previously granted by DER in connection with the so-called 

Point Pleasant project. Del-AWARE had appealed four of these permits when 

DER originally had granted them, and the Board had adjudicated those appeals 

after extensive hearings. One of the permits had never been appealed. The 

Board concludes that these permit extensions are DER actions which are 

appealable to this Board. The general rule of: issue preclusion, however, 

Restatement 2d, Judgments §27, precludes Del-AWARE from relitigating in these 

new appeals any issues which had been adjudicated in the appeals of the 

original permits and which were essential to that adjudication, even though 

new information pertinent to those issues has come to light since that 

adjudication was rendered. Exceptions to this general issue preclusion rule 

sometimes are warranted, of the sort listed in Restatement 2d, Judgments, §28, 

but it is Del-AWARE's heavy burden to justify any such exception. The 
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issue of Del-AWARE's standing to pursue these five appeals, here consolidated 

under a single docket number, has not been precluded by the Board's previous 

ruling that Del-AWARE had standing to prosecute its appeals of the original 

permit grants. An issue in these permit extension appeals is whether DER had 

"good cause" to grant the permit extensions, i.e., whether the permittees had 

manifested faults or other deficiencies demonstrating that they should not be 

entrusted with the responsibility for completing the projects. Issues 

pertaining to good cause must be distinguished from issues pertaining to 

possibly harmful environmental, social or financial effects on the 

communities surrounding the Point Pleasant project as a result of the 

project's operations. These latter issues are of the sort thoroughly 

litigated previously, and which therefore (barring spe.cial exceptions) now 

should be precluded from relitigation. 

OPINION 

A. Introduction 

The above-captioned matter involves five appeals (now consolidated at 

the above docket number) filed_by Del-AWARE as part of Del-AWARE's continued 

objection to the so-called Point Pleasant project, which already has been the 

subject of a lengthy adjudication by the Board. Del-AWARE Unlimited v., DER, 

Docket Nos. 82-177-H and 82-219-H, 1984 EHB 178 (hereinafter "Del-AWARE I"). 

This very complicated project, whose de~ails we shall not describe any more 

than absolutely necessary to make this Opinion understandable (the reader 

seeking further details of the project should refer to our 1984 

adjudication), requires numerous permits from DER. The five consolidated 

appeals which are the subject of this Opinionwere taken from DER's 

extensions of five of those permits. 

For the purposes of this Opinion, the relevant facts concerning these 
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appeals are as follows. 

1. Original Docket No. 86-028-G. Appeal of a Decem­

ber 20, 1985 letter from DER to Neshaminy Water Resources 

Authority ("NWRA"), extending the time limit for completion 

of construction under Permit No. ENC 09-81. To be 

constructed were, inter alia, a water intake structure on 

the Delaware River and an energy dissipater and outlet 

channel on the North Branch Neshaminy Creek. The permit was 

issued on February 8, 1982, and had been scheduled to expire 

on December 31, 1985 if all work had not been completed by 

that date. Construction under this permit had been 

commenced before the December 31, 1985 deadline, but 

obviously was not going to be finished by the December 31, 

1985 deadline. The new expiration date set in DER's Decem­

ber 20, 1985 letter was "90 days following a final decision 

~y the Pennsylvania Supreme Court in the matter of Daniel J. 

Sullivan, et al. v. County of Bucks, et al." This final 

decision now has been rendered--the Supreme Court, on May 8, 

1986 and on June 26, 1986, has denied all Petition~ for 

Allowances of Appeals from an October 11, 1985 Commonwealth 

Court affirmance of the Bucks County Common Pleas Court 

adjudication of the aforementioned cases. Thus, the 

extended Permit ENC 09-81 will expire on September 24, 1986. 

2. Original Docket No. 86-029-G. Appeal of a January 

? ,-. 1986 DER Order extending the time limit for completion of 

construction under NWRA's Water Allocation Permit No. 

978601. ·This permit, which authorized acquisition and use 
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of water rights in the Delaware River and other Commonwealth 

waters for public water supply purposes, was originally 

issued on November 1, 1978. The time limit for commencement 

of construction on this DER permit depended on permits and 

approvals from other federal, state and regional 

authorities. On January 11, 1983, these other permits and 

approvals having been acquired, NWRA timely commenced 

construction of the works needed for the development of the 

allocated public water supply; the terms of Permit No. 978601 

then implied that the construction had to be completed by 

January 11, 1985. Because of the aforementioned Sullivan 

et al. litigation, however, construction of the project was 

•• suspended about June 1984. On January 7, 1985, and then 

again on May 28, 1985, DER extended the time limit for 

completion of the construction, pending final conclusion of 

the litigation; the previously effective time limit before 

the presently appealed-from extension, was January 8, 1986. 

Because the language in the appealed-from January 7, 1986 

DER order extending the expiration date under Permit No. 

978601 tracks the above-discussed expiration date language 

in DER's December 20, 1985 letter extending Permit NO. ENG 

09-81, the new time limit for completion of construction 

under Permit No. 978601 also is September 24, 1986. 

3. Original Docket No. 86-030-G. Appeal of a Decem-

~er 9, 1985 DER letter to Philadelphia Electric Company 

("PECO") extending to December 31, 1986 the time limit for 

completing construction under Permit No. ENG 09-51; under 
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this permit, PECO was to construct a water supply pipeline. 

This permit had been issued originally on September 2, 1982, 

and was due to expire on December 31, 1985. 

4. Original Docket No. 86-031-G. Appeal of a Decem-

her 9, 1985 DER letter to PECO extending to December 31, 

1986 PECO's time limit for constructing an outfall structure 

on the East Branch Perkiomen Creek, under Permit ENC 09-77. 

This permit originally had been issued on September 2, 1982, 

and apparently also was due to expire on December 31, 1985. 

5. Original Docket No. 86-032-G. Appeal of DER's 

November 19, 1985 letter to PECO extending to December 31, 

1986 the time for PECO to complete construction of the 

so-called Bradford Reservoir project under Permit No. DAM 

09-181. This per.mit originally was issued on September 2, 

1982 and its expiration date already had been extended to 

December 31, 1985. As of October 31, 1985, construction 

work on this project had not been started.! 

PECO now has filed a motion to dismiss these appeals, as have Intervenors 

North Penn and North Waies Water Authorities ("NP/NW"). The alleged grounds 

1 The above summary of the facts pertinent to these five 
now-consolidated appeals is based on the pre-hearing memoranda and other 
documents filed by the parties, plus--to a minor extent--Findings in the 
Board's adjudication in Del-AWARE I, supra. The parties' filings do not 
establish facts; correspondingly, the summarized facts concerning these appeals 
cannot be considered established. On the other hand, the facts we have listed 
have not been challenged, and their details are not crucial to this Opinion, as 
will be obvious infra; moreover, the summarized facts are needed to make this 
Opinion understandable by its readers. Therefore, we do proceed as if the 
summarize.d .facts have been established. Parties who believe the facts 
summarized are not wholly correct, and who feel prejudiced thereby, will have 
the opportunity to petition the Board to rectify the alleged errors. See the 
Order, infra, accompanying this Opinion. 
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for dismissal are: (i) the permit extensions are not appealable actions; 

(ii) Del-AWARE lacks standing; (iii) the issues raised by Del-AWARE were 

fully adjudicated against Del-AWARE in Del-AWARE I, so that raising those 

issues in these appeals is precluded by principles of ~ judicata or 

collateral estoppel. Del-AWARE has responded to these motions to dismiss. 

DER, though given the opportunity to do so, has chosen not to formally 

respond. There has been some oral argument on these motions, at a hearing 

May 28, 1986. Subsequent to that hearing, the Board, in an Order dated June 

2, 1986, at the above-captioned docket number, deferred action on a number of 

active discovery disputes pending the Board's rulings on these motions to 

dismiss. Those rulings now will be presented. 

B. Appealability 

NP/NW argues that the appealed-from "permit extensions" are "temporary 

and interim," in that the presently scheduled expiration dates of September 

24, 1986 and December 31, 1986 are almost upon us, and therefore surely will 

have to be again extended by DER to allow completion of these very 

complicated construction projects; according to NP/NW, the extens~ons were 

granted by DER with the expectation that they would have to be extended to 

deadline dates realistically compatible with the amount of construction 

remaining to be completed, once the aforesaid litigation was completed (as it 

now has been). Consequently, NP/NW contend, these permit extensions cannot 

be considered "final"; under well-established precedent, DER actions which 

are not "final" are not appealable to this Board. Snyder Township Residents 

for Adequate Water Supplies v. DER, Docket No. 84-316-G, 1984 EHB 842. 

We reject this NP/NW argument, however. If any of the appealed-from 

permit extensions had not been granted, the corresponding permits would 

definitely and "finally" have expired. DER's letters granting the permit 
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extensions were categorical, and without reservation; there was no indication 

that whether or not to grant the extensions still was a matter under 

consideration by DER. The circumstances of these DER permit extensions are 

altogether different from those in DER actions which the Board had held not 

to be final. See, e.g., Snyder, supra; Snyder Township Residents for 

Adequate Water Supplies v. DER, Docket No. 84-355-G (Opinion and Order, 

January 8, 1985); Doran v. DER, Docket No. 86-166-G (Opinion and Order, July 

23~ 1986). The Board has considered~ and has deemed "final"~ a DER action 

which cannot be deemed more categorical or less reserved than the instant 

permit extension. Cambria Coal Company v. DER, Docket No. 84-109-H, 1982 EHB 

517. The allegation that the permit extensions will have to be extended anew 

does not require modification of the foregoing reasoning. These permit 

extensions were final DER actions. 

NP/NW also argues that the permit extensions, whether or not "final", are 

not appealable DER actions under the Administrative Agency Law, 2 Pa.C.S. 

§101_, 25 Pa.Code §21.2 and applicable Board precedent. Again, we disagree, 

although here the decision is closer than on the finality ·issue. Despite 

NP/NW's contentions, we believe these permit extensions do affect "property 

rights, immunities, duties, liabilities or objections," in the language of 2 

Pa.C.S. §101 and 25 Pa.Code §21.2. It is true, as NP/NW argue, that whether 

any particular type of final DER decision should be regarded as appealable is 

a matter of public policy. Man 0 1 War Racing Association v. State Horse 

Racing Commission, 433 Pa. 432, 250 A.2d 172 (1969); Bethlehem Steel 

Corporation v. DER, 37 Pa.Cmwlth. 479, 390 A.2d 1383 (1978); James E. Martin 

v. DER, Dqcket No. 83-120-G, 1984 EHB 736; Consolidation Coal Company v. DER, 

Docket No. 85-220-G (Opinion and Order, September 18, 1985). In Martin we 

analyzed the implications of Man O' War and Bethlehem, and concluded that the 
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mere fact that a DER action maintained the status quo (as, e.g., extending 

the time for completion of construction arguably can be said to do) did not 

per ~ make the action unappealable. Martin held that a DER refusal to 

modify a surface mining permit--to allow terrace backfilling rather than the 

originally scheduled backfilling to approximate original contour--was an 

appealable action because of the public policy consideration that the 

citizens of the Commonwealth should not have reason to think DER is "free to 

be as arbitrary and capricious as it cares to [be]" in denying requests for 

amendments of surface mining permits. 

Similarly, in the instant appeals, we do not believe it is sound public 

policy to give the impression that DER can avoid review of any decision to 

extend the life of a permit, no matter how egregious that decision seems. It 

well may be that these permit extensions are quite legitimate and that thesa 

appeals should be dismissed, but the dismissals should be on the merits, not 

on the general principle that permit extensions are never reviewable. This 

was the point of view we took in Martin, supra, where we dismissed Martin's 

appeal because we held that DER's refusal to modify the permit, though 

appealable, no longer was challengeable on the merits in view of issue 

preclusion principles. In Consolidation Coal, supra, we explained that a DER 

refusal of a third party request that DER revoke a permit generally should 

not be appealable on public policy grounds, thus affirming the result though 

not the logic of George Emeric v. DER, 1976 EHB 249, aff'd on 

reconsideration, 1976 EHB 324. The instant facts do not resemble those of 

Consolidation Coal in any way. These permit extensions are appealable 

actions of DER. 

C. Standing 

NP/NW contend that Del-AWARE does not have standing to challenge the 
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extensions of NWRA's permits (the appeals originally at Docket Nos. 86-028-G 

and 86-029-G). According to NP/NW, Del-AWARE does not meet the Pennsylvania 

"substantial, immediate and direct" test for standing. William Penn Parking 

Garage, Inc. v. City of Pittsburgh, 464 Pa. 168, 346 A.2d 269 (1975). PECO 

has not specifically moved to dismiss Del-AWARE's extensions of PECO's 

permits (appeals originally docketed at 86-030-G through 86-032-G), but has 

stated that PECO "will hold Del-AWARE to its burden of proof to demonstrate 

standing to appeal the permit extensions." Del-AWARE contends that because 

this Board ruled Del-AWARE had standing to litigate Del-AWARE I, supra, the 

issue of Del-AWARE's standing to pursue the instant appeals is precluded. 

Del-AWARE does have the burden of showing that it deserves standing to 

prosecute these appeals. Moreover, it must justify its standing for each of 

these five consolidated appeals; the fact that the appeals have been 

consolidated for the Board's and the parties' convenience .does not mean that 

Del-AWARE's demonstration of standing to pursue any of the appeals 

automatically conveys standing to pursue each of the other four. Since, as 

Del-AWARE itself notes, Del-AWARE I did not adjudicate an appeal of the NWRA 

Water Allocation Permit No. 978601, Del-AWARE's standing to pursue the appeal 

originally docketed at 86-029-G certainly cannot follow from any issue 

preclusive effect of Del-AWARE I. In addition, the Board's grant of standing 

to Del-AWARE in Del-AWARE I rested entirely on very specific facts about 

Del-AWARE's membership at the time the appeals involved in Del-AWARE I were 

filed. There is no evidence on the present record to show that Del-AWARE's 

membership today still includes those persons whose ability to meet the 

William Penn test gave Del-AWARE its standing to pursue Del-AWARE I. There 

is no evidence on the record that Del-AWARE's membership presently includes 

any individuals (they can be different individuals for different appeals) who 
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can meet the William Penn test for any of these five appeals. Though we do 

afford Del-AWARE I issue preclusive effects in the instant appeals (see 

infra), specific facts needed to establish standing, like those we have just 

listed, cannot be considered established in these appeals merely because 

Del-AWARE was awarded standing in Del-AWARE I. 

By this time we probably should have had on the record, via Del-AWARE's 

pre-hearing memorandum or supplements thereto, the specific factual 

allegations which, in Del-AWARE's view, warrant its s.tanding to pursue each 

of these appeals. Paragraph 25 of Del-AWARE's pre-hearing memorandum is too 

broadly unspecific to judge whether Del-AWARE deserves standing on any of 

these appeals. It is true that NP/NW and PECO could have flushed out the 

aforesaid paragraph 25 via interrogatories and depositions, but our June 2, 

1986 Order largely has suspended discovery pending our ruling on the motions , 

to dismiss, although we did say (paragraph 5 of our June 2, 1986 Order) that 

discovery "needed to resolve the pending issue of standing" would be allowed. 

Under the circumstances, we believe the best way to resolve this standing 

controversy at this stage of these appeals is to order Del-AWARE to file a 

supplement to its pre-hearing memorandum containing, for each appeal, those 

specific factual allegations (including, for each appeal, pertinent names and 

addresses of persons who were Del-AWARE members when these appeals were 

filed) which Del-AWARE believes warrant its standing. After such factual 

allegations are received, and if those allegations make a prima facie case 

for standing, the other parties will be able to probe the allegations via 

discovery; discovery will be superfluous, however, if Del-AWARE cannot even 

allege specific facts which would warrant standing. 

The Order which follows is consistent with the foregoing discussion. In 

the meantime, we reject any motion to dismiss these appeals for lack of 
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standing, but give the parties opposing Del-AWARE leave to renew such 

motions after Del-AWARE's aforesaid allegations are filed. In this 

connection, all parties are urged to review recent Board opinions concerning 

Del-AWARE's standing to appeal DER actions connected with the Point Pleasant 

project. Del-AWARE Unlimited v. DER, Docket No. 84-361-G (Opinions and Orders 

issued May 13, 1985. and March 14, 1986). 

D. Issue Preclusion 

PECO, joined by NP/NW, argues that this consolidated appeal should be 

dismissed because all the issues Del-AWARE seeks to raise already have been 

adjudicated in Del-AWARE I, supra, and therefore (according to PECO) cannot 

be relitigated in the instant appeals. Del-AWARE claims that the criteria 

for issue preclusion--of the instant appeals by Del-AWARE I--are not 

satisfied; Del-AWARE also appears to be arguing that some of the issues 

raised in the instant appeals were not previously litigated. These opposing 

contentions by PECO and Del-AWARE raise some subtle questions, which require 

careful examination. 

PECO argues initially that the principles of issue preclusion developed 

by the Pennsylvania courts apply to this Board's adjudications. Del-AWARE 

does not challenge this ~rgument. Both the United States Supreme Court and 

the Pennsylvania courts have ruled that adjudication decisions by an 

administrative agency, such as this Board, are entitled to issue preclusive 

effect. University of Tennessee v. Robert B. Elliott, 54 LW 5084 (U.S. S.Ct. 

July 7, 1986); City of McKeesport v. PUC, 442 A.2d 30 (Pa.Cmwlth. 1982). 

This Board consistently has rendered decisions on issue preclusive grounds. 

Donald W. Deitz v. DER, Docket No. 82-178-M (Opinion and Order, August 22, 

1985); Allegheny County Sanitary Authority v. DER ("Alcosan"), Docket No. 

83-075-G, 1984 EHB 777. Moreover, this Board's dismissal of an appeal on 
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grounds of issue preclusion has been explicitly approved by the Commonwealth 

Court. William Fiore v. DER, Docket No. 83-160-G, 1984 EHB 643, aff'd 508 

A.2d 371 (Pa.Cmwlth. 1986). We take it as conclusively settled, therefore, 

that the principles of issue preclusion developed by the Pennsylvania courts 

are applicable to the instant appeals. The question is whether, under those 

principles, Del-AWARE I precludes relitigation of some or all of the issues 

Del-AWARE raises in the five appeals now before us. 

PECO's arg~~ent for dismissal on issue preclusion grounds cites Bethlehem 

Steel Corp. v. DER, 390 A.2d 1383 (1978), which discusses issue preclusion in 

terms of the so-called four identities: 

(1) identity of the thing sued for; 
(2) identity of the cause of action; 
(3) identity of the persons or parties; 
(4) identity in quality of the parties for or 

against whom the claim is made. 

PECO, though citing Bethlehem, supra, does not specifically couch its 

arguments in terms of these four identities. Nevertheless, Del-AWARE's 

arguments against dismissal are explicitly and totally concerned with 

above-quoted identities; in particular, Del-AWARE argues that none of the 

identities are satisfied as (between Del-AWARE I and the instant appeals), and 

therefore that the issues Del-AWARE has raised in the instant appeals 

assuredly have not been precluded. 

We are inclined to agree with Del-AWARE that the identity of the thing 

sued for is not the same in the instant appeals as in Del-AWARE I. By 

deciding, as we have, that each of these appealed-from DER permit extensions 

was a new appealable DER action, distinct from DER's grant of the original 

permits, we have committed ourselves to ruling that the "things sued for" in 

Del-AWARE I (namely, the revocation of each of the permits ENC 09-81, ENC 

09-51, ENC 09-77 and DAM 09-181) are not identical with the corresponding 
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things sued for in the instant appeals at original Docket Nos. 86-028-G, 

86-030-G, 86-031-G and 86-032-G respectively (namely, the overturn of the 

extensions of those respective permits). This conclusion appears to be 

consistent with Bethlehem, supra, and also is consistent with Board 

precedent. Alcosan, supra. We do not agree, however, with Del-AWARE's 

apparent contention that issue precl~sion on ~ judicata grounds cannot 

conceivably apply to the appeal at original Docket No. 86-029-G (of the 

extension of Water Allocation Permit No. 978601) because Del-AWARE I did not 

adjudicate the propriety of DER's original grant of Permit No. 978601. This 

permit never was appealed, and therefore, under the Board's.rules, became 

final and unchallengeable 30 days after all persons, including Del-AWARE, 

received actual or constructive notice that the permit had been granted. 25 

Pa.Code §21.52(a). Our explicit judgment in Del-Aware I is neither more nor 

less final than our implicit sustaining of DER's unappealed-from grant of 

Permit No~ 978601. It remains true, however, that Del-AWARE's failure to 

appeal th~ original Permit No. 978601 is not a basis for issue preclusion in 

the appeal at Docket No. 86-029-G under the authority of the four identities, 

because the identity of the thing sued for in the appeal of the extension of 

Permit No. 978601 is not the same as could have been sued for in an appeal of 

the original Permit No. 978601 grant. 

On the other hand, the four identities have been the Pennsylvania court's 

criteria for the applicability of ~ judicata only. Bethlehem, supra. 

Issues may be precluded when the circumstances warrant invocation of 

collateral estoppel, though not res judicata. Township of McCandless v. 

McCarthy, 300 A.2d 815 (1973); William Fiore v. DER, 508 A.2d 371 (Pa.Cmwlth. 

1986); Matson v. Housing Authority of Pittsburgh, 473 A.2d 632 (Pa.Super. 

1984). The criteria for issue preclusion by collateral estoppel have been 
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formulated in Restatement 2d, Judgments, §27: 

§27. Issue Preclusion--General Rule 

When an issue of fact or law is actually litigated 
and determined by a valid and final judgment, and 
the determination is essential to the judgment, the 
determination is conclusive in a subsequent action 
between the parties, whether on the same or a dif­
ferent claim. 
Restatement 2d, Judgements, §27. 

The criteria in McCandless, supra, and in Fiore, supra for issue preclusion 

by collateral estoppel are essentially the same as in the just-quoted 

Restatement 2d, Judgments rule. This rule also has been cited with approval 

in Matson, supra and in Day v. Volkswagenwerk Aktiengesellschaft, 464 A.2d 

1313 (Pa.Super. 1983). Therefore our rulings concerning issue preclusion in 

the instant appeals will be based on the above-quoted §27; in so proceeding, 

we are following Alcosan, supra. 

E. Exceptions to Issue Preclusion 

Del-AWARE has filed identical notices of appeal in each of these five 

appeals; these notices of appeal contain some 35 different objections to the 

appealed-from permit extensions. PECO and NP/NW correctly maintain that very 

many of the issues raised by Del-AWARE in these notices of appeal appear to 

be identical with issues which were thoroughly litigated and adjudicated in 

Del-AWARE I. For example, Del-AWARE alleges that 

Operation of the intake would adversely affect 
fish and fish habitat. Operation of the intake 
would adversely affect fishing, swimming, boat­
ing and tubing, especially at, but not exclusive­
ly at, the intake site. 

The impact of the intake structure on fish populations in the Delaware River, 

as well a~ .on fishing and other recreational uses of the Delaware, was 

thoroughly discussed in Del-AWARE I, supra (at 296-300), and allegations that 

the intake structure would produce adverse impacts of the sort just listed 
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were unequivocally rejected; moreover, these rejections were essential to the 

judgment in Del-AWARE I, because if these allegations had not been rejected 

the Board would have made them the basis for concluding that DER had abused 

its discretion. 

Consequently, under the authority of Restatement 2d, Judgments, §27, 

quoted supra, issues of the sort just listed cannot b~ relitigated in the 

instant appeals. Del-AWARE argues that such relitigation should be permitted 

nevertheless, because since Del-AWARE I "there has been a significant change 

in circumstances, mostly stemming from the massive changes in the Point 

Pleasant project itself." As an illustration of such a change in 

circumstances, Del-AWARE states, "For example, groundwater studies published 

in the past few months indicate that, contrary to the basic assumptions that 

informed the project, there is adequate groundwater to supply the needs of 

Bucks County." Del-AWARE also cites Bethlehem, supra as authority for the 

proposition that issue preclusion should be applied sparingly "where the 

conduct ipvolved is subject to continuing regulation and flexibility is 

desired, as it should be in this field of developing technology [in Bethlehem, 

control of steel plant emissions into the atmosphere]." 

This proposition was no more than dictum in Bethlehem. Nonetheless, it 

is true that under Pennsylvania law there can be exceptions to the general 

issue preclusion rule of §27, quoted supra. Clark v. Troutman, 502 A.2d 137 

(Pa. 1985). In fact, the Restatement 2d, Judgments itself recommends 

exceptions to its own general issue preclusion rule §27. These 

recommended exceptions are listed in Restatement 2d, Judgments, §28, which 

reads as follows: 

§28. Exceptions to the General Rule of Issue Preclusion 

Although an issue is actually litigated and deter-
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mined by a valid and final judgment, and the de­
termination is essential to the judgment, reliti­
gation of the issue in a subsequent action between 
the parties is not precluded in the following 
cirumstances: 
(1) The party against whom preclusion is sought 
could not, as a matter of law, have obtained re­
view of the judgment in the initial action; or 
(2) The issue is one of law and (a) the two 
actions involve claims that are substantially un­
related, or (b) a new determination is warranted 
in order to take account of an intervening change 
in the applicable leg~l context or otherwise to 
avoid inequitable administration of the laws; or 
(3) A new determination of the issue is warranted 
by differences in the quality or extensiveness of 

_the procedures followed in the two courts or by 
factors relating to the allocation of jurisdiction 
btween them; or 
(4) The partY. against whom preclusion is sought 
had a significantly heavier burden of persuasion 
with respect to the issue in the initial action 
than in the subsequent action; the burden has 
shifted to his adversary; or the adversary has a 
significantly ~eavier burden than he had in the 
first action; or 
(5) There is a clear and convincing need for a new 
determination of the issue (a) because of the po­
tential adverse impact of the determination on the 
public interest or the interests of persons not 
themselves parties in the initial action, (b) be­
cause it was not sufficiently foreseeable at the 
time of the initial action that the issue would 
arise in the context of a subsequent action, or 
(c) because the party sought to be precluded, as a 
result of the conduct of his adversary or other 
special circumstances, did not have an adequate 
opportunity or incentive to obtain a full and fair 
adjudication in the initial action. 

This §28 has been quoted approvingly by the Pennsylvania Supreme Court. 

Clark, supra. For this reason, and also because we believe it expresses well 

thought out policy, we adopt Restatement 2d, Judgments; §28 as the standard 

by which to decide whether, under the facts of the instant appeals, 

exceptions should be allowed to the general rule of issue preclusion, §27 

supra. 

We have examined the facts of the instant appeals and--on the record 



presently before us--we are unable to see any basis for relaxing the principle 

of issue preclusion under the standard of §28, supra. The only possibly 

applicable portion of §28 is §28(5)(a), but examination of the Restatement 

2d, Judgments Comments to §28, especially Comments g and g, makes it evident 

that §28(5)(a) does not apply to the instant appeals. Moreover, irrspective 

of this inference from §28, we simply do not believe Del-AWARE's argum~nts, 

supra, in favor of relitigation of issues decided in Del-AWARE I, are well 

taken. As we see it, Del-AWARE does not fully comprehend the public policy 

reasons underlying the doctrine of issue preclusion, which has been 

judicially created to reflect "the refusal of the law to tolerate a 

multiplicity of litigation •.• [on] matters actually decided, on the ground 

that there is no assurance the second decision will be more correct than the 

first." Day, supra. In Clark, supra-, the Pennsylvania Supreme Court has 

described the policy reasons underlying issue preclusion as follows: 

The term "res judicata" is often sweepingly 
used, by courts and litigants alike, to refer to 
the various ways in which a judgment in one action 
will have a binding effect on a later action. 
"Res judicata" encompasses the modern principle of 
issue preclusion (traditionally known as estoppel), 
which is the common law rule that a final judgment 
forecloses relitigation in a later action involv­
ing at least one of the original parties, of an 
issue of fact or law which was actually litigated 
and which was necessary to the original judgment. 
The purposes of the rule are the protection of 
litigants from th~ dual burden of relitigating an 
issue with the same party or his privy and the 
promotion of judicial economy through prevention 
of needless litigation. Finality of litigation is 
essential so that parties may rely on judgments in 
ordering their private affairs and so that the 
moral force of court judgments will not be under­
mined. 

The quotations immediately supra, from Day and from Clark, seem 

indisputably pertinent to the instant appeals. PECO and NWRA have made heavy 
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investments of time, effort and money in the construction projects whose 

permit extensions Del-AWARE has appealed. Four of these five permits were 

previously appealed by Del-AWARE, and very thoroughly litigated. 

Everyone--including Del-AWARE and the other parties to the instant 

appeals--realizes that construction projects of the magnitude under present 

discussion may take years to complete, even if not delayed by litigation and 

changes in the leadership of political bodies responsible for portions of the 

construction. It is to be expected that some of the information on which DER 

relied when it originally granted the permits would turn out to be somewhat 

inaccurate as new information became available with the passage of time. It 

would be bad public policy~ inconsistent with the sensible public policy 

reasons underlying issue preclusion, to use the instant appeals'of these 

construction permit extensions as an excuse to (in effect) reopen the 

Del-AWARE I hearing to supplement that record with the new information which 

inevitably and expectedly has accumulated since the Del-AWARE I record was 

closed. As the Clark court indicated, it is essential that PECO and NWRA be 

able to rely on the finality of our Del-AWARE I judgment, which now has been 

affirmed in all respects. Del-AWARE Unlimited, Inc. et al. v. DER and PECO v . 

. DER, 508 A.2d 348 (Pa.Cmwlth.l986). As the Day court indicated, because even 

more new information will accumulate with the passage of time, there really 

is no assurance that reopening the Del-AWARE I record now will lead to a 

decision on the issues litigated in Del-AWARE I which will be superior to the 

actual Del-AWARE I judgment in the long run. 

The preceding paragraph merits amplification. Under, e.g., the Surface 

Mining Act ("SMA"), 52 P.S. §1396.3a, licenses to conduct a surface mining 

operation must be renewed annually. Section 1396.3a(d) instructs DER not to 

renew a surface mining operator's license if it finds that the operator has a 
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violations history indicating "a lack of ability of intention to comply" with 

the SMA. Evidently the legislature intended that a license renewal 

application be reviewed by DER with reference to facts about the operator's 

performance which have become available in the year since the last license 

renewal. It would be an abuse of discretion for DER to renew a surface 

mining operator's license without examining the operator's past year's 

violations history. In the instant appeals, however, there is no operational 

history for DER to examine. The permits whose extensions are under appeal 

are construction permits. Until the construction projects are completed, 

there will be no information on how these projects, wh~n operated, actually 

do affect their surrounding communities. The issues we adjudicated in 

Del-AWARE I fell into the broad category of whether one would expect those 

communities to be environme~tally, socially or financially harmed by 

operation of the projects Del-AWARE disfavors. Because there is no actual 

operational experience, very many of the issues Del-AWARE is raising in the 

instant appeals fall into precisely the same category. For such issues, our 

Del-AWARE I adjudication, based on a de novo hearing which already took into 

account much information acquired after DER made its original permit grants, 

must be afforded issue preclusive effects under the Restatement 2d, 

Judgments, §27 rule, subject to exceptions of the sort listed in Restatement 

2d, Judgments, §28. For reasons explained in the preceding paragraph, we 

believe it is sound public policy to rule that the mere availability of new 

information since Del-AWARE I was handed down is not sufficient justification 

for allowing exceptions to §27 in the instant appeals. On the other hand, in 

so ruling we do not wish to imply that new information ~ is admissible in 

appeals of construction permit extensions; such a blanket endorsement of past 

litigation .also would not be good public policy. For example, in an appeal 
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of an extension of a permit to construct a nuclear power plant, it would be 

fatuous to exclude testimony that the already completed containment vessel 

had cracked in a recent minor earthquake, though such information still is 

part of the plant's pre-operational history. But none of the allegations 

Del-AWARE is raising in the instant appeals--except possibly its allegation 

that substantial changes in project design have been necessitated by a 

mammoth rock slide which has occurred in the area of the Bradshaw rese.rvoir 

since the original permits were granted--arouse public health and welfare 

concerns which are so grave that (as in the case of the nuclear power plant 

example, supra) ignoring those concerns for the sake of a slavish devotion to 

the issue preclusion rule §27 would be irresponsible behavior by DER and/or 

this Board. 

F. Titese Appeals 1 Precluded Issues 

We trust the foregoing lengthy (but we believe necessary) discussion has 

clarified the bases for issue preclusion in these appeals. Provisionally it 

appears to us that, as discussed supra (see the first paragraph of Section E 

of this Opinion), very many of the issues Del-AWARE now raises are precluded 

by Del-AWARE I. Issue preclusion is an affirmative defense, however, whose 

burden of establishment falls on PECO and NP/NW in these appeals. Rule 1030 

of the Pennsylvania Rules of Civil Procedure. On the other hand, Del-AWARE's 

identical broadside objections to each of these five appealed-from permit 

extensions (again see the first paragraph of Section E infra), even as 

amplified in Del-AWARE's pre-hearing memorandum, are sufficiently imprecise 

that PECO and NP/NW can be forgiven for not having identified precisely, with 

wholly c~nvincing reasons, the specific issues raised by Del-AWARE which 

(according to PECO and/or NP/NW) are barred by the aforesaid issue preclusion 

rule §27. 
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NP/NW and PECO, via discovery, could have narrowed and clarified the 

bases for Del-AWARE's objections to the appealed-from permit extensions. 

Once again, however (recall our discussion of Del-AWARE's standing in Section 

C, supra), we believe the best way to proceed at this stage of these appeals 

is to order Del-AWARE to file a supplement to its pre-hearing memorandum 

listing, for each appeal, the objections it has to that appeal which 

(Del-AWARE sincerely believes) are not obviously precluded by Del-AWARE I in 

the light of our discussion supra. Moreover, although it is PECO's and 

NP/NW's burden to establish issue preclusion, Del-AWARE is ordered to state 

briefly for each objection on the foregoing list, why it believes that 

objection has not been precluded by Del-AWARE I; we believe this order, 

though somewhat unusual when the other side has the burden of establishing 

issue preclusion, is justified by the broadside fashion in which Del-AWARE 

has prosecuted these appeals to date. After Del-AWARE has filed this 

supplement to its pre-hearing memorandum, PECO and NP/NW will be given a 

reasonabl~ time to renew and/or to supplement their motions to dismiss these 

appeals, in whole or in part, on grounds of issue preclusion. In the 

meantime, we defer any ruling on these motions. 

Finally, we observe that DER's justification for extending these permits, 

rather than allowing them to lapse, unquestionably is an issue in these 

appeals. PECO argues that the standard for extension of construction 

contract permits such as these should be "good cause." Del-AWARE has not 

challenged PECO's advocacy of this standard. We find PECO's arguments in 

this regard persuasive. Therefore, in each appeal it will be Del-AWARE's 

burden to. show that DER did not have good cause to grant the permit 

extension, where the elements of "good cause" are as discussed in PECO's 

pre-hearing memorandum and motion to dismiss, namely findings that PECO's and 
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NWRA's failures to complete these construction projects within the originally 

permitted time periods were not due to permittees' faults such as lack of 

diligence, lack of proper planning, etc., demonstrating that PECO and/or NWRA 

should not be entrusted with the responsibility for completing these 

projects. Sharp v. Pennsylvania Liquor Control Board, 405 A.2d 1341 

(Pa.Cmwlth.l979). Del-AWARE has not yet alleged lack of good cause in any of 

these appeals, and under our rules and procedures we legitimately could 

decide that the issue of good cause now has been waived. However, in view of 

the complexity of the legal issues in these appeals, as discussed supra, we 

deem it appropriate to give Del-AWARE a last opportunity to plead lack of 

good cause. If Del-AWARE intends to contend that DER did not have good cause 

to extend any or all of these permits, it must timely supplement its 

pre-hearing memorandum with the pertinent allegations. We stress that the 

issues of "good cause" are wholly distinct from the issues Del-AWARE has 

raised thus far. In effect, Del-AWARE has been arguing that it would be an 

abuse of DER's discretion to allow completion of these construction projects 

by any permittee, however suitable. "Good cause" concerns whether these 

particular permittees should be allowed to continue their already-behind­

schedule const.ruction efforts. 
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ORDER 

WHEREFORE, this 26th day of August , 1986, it is ordered that: 

1. The motions to dismiss some or all of the five appeals which have 

been consolidated under the above docket number, as having been taken from 

unappealable DER actions, are rejected; extension of the time to complete a 

construction project is an appealable DER action. 

2. Rulings on the motions to dismiss some or all of these five appeals 

for lack of standing are deferred (see paragraphs 5-8 infra). 

3. Motions to dismiss some or all of these five appeals on grounds of 

issue preclusion are rejected, in that the issue of whether there was "good 

cause" to extend the permits is pertinent to each of these appeals and was 

not precluded by our previous Del-AWARE I adjudication. 

4. Despite paragraph 3, supra, it presently appears likely to the Board 

that very many of the issues raised by Del-AWARE in these appeals should be 

precluded from relitigation. For the present, however, rulings specifying 

the issue~ to be precluded are deferred (see paragraphs 5-8 infra). 

5. Within thirty days of the date of this Order, Del-AWARE is to 

supplement its pre-hearing memorandum as follows, for each of these five 

appeals: 

a. Del-AWARE shall state the specific factual allegations 

(including pertinent names and addresses of persons who were 

Del-AWARE members when the appeals was filed) which Del-AWARE 

believes warrant its standing. 

b. Del-AWARE shall state its specific factual allegations, if 

any, tending to demonstrate that DER did not have good cause to 

extend the permit. 
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c. Del-AWARE shall list the specific issues (other than issues 

related to good cause or standing) which Del-AWARE sincerely believes 

Del-AWARE is not precluded from relitigation by Del-AWARE I; for each 

such issue, a brief but cogent explanation of the bases for 

Del-AWARE's belief must be included. 

d. Del-AWARE shall list, with brief cogent explanations, 

aspects in which the extended permits allegedly are deficient because 

(Del-AWARE believes) they do not incorporate features which were 

required by the Del-AWARE I adjudication and under issue preclusion 

principles should not now have to be relitigated. 

6. Within thirty dayseof the receipt of this supplement to Del-AWARE's 

pre-hearing memorandum, each of the other parties shall respond as follows, 

for each of these five appeals: 
~ 

a. By filing new or renewed motions to dismiss the appeal for · 

lack of standing; and/or 

b. By filing new or renewed motions to preclude specific 

issues from the appeal; and/or 

c. By petitioning for leave to engage in discovery on matters 

bearing solely on standing or issue preclusion, with the intention of 

filing additional motions--to dismiss for lack of standing or to 

preclude specific issues--after completing such discovery; such 

petitions must briefly explain, with reasonable particularity, why 

discovery is required; and/or 

d. By registering objections to Del-AWARE's allegations under 

paragraph Sd supra. 

7. Del-AWARE will have 15 days, absolutely no more, to respond to the 

parties' filings under paragraph 6 supra. 
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8. The Board will rule on the motions filed under paragraphs 6a and 6b 

as soon as possible after receipt of Del-AWARE's response called for in 

paragraph 7 supra; the Board will feel free to rule without the benefit of 

Del-AWARE's response if it is not timely received. 

9. Unless very good cause to do otherwise is shown, the Board expects to 

allow discovery requests made in conformity with paragraph 6c supra; no other 

discovery will be permitted, however, until all questions of standing and 

issue preclusion are disposed of. 

10. All parties, but especially Del-AWARE, are cautioned that the Board 

will impose sanctions if the_ filings called for above, or future filings, are 

not carefully and explicitly related to each of these five appeals. Although 

the appeals have been consolidated for the parties' and the Board's 

convenience in handling and in ultimate hearings on the merits, they remain 

distinct and individually complex. The Board has had great difficu~ty in 

coming to grips with the standing, issue preclusion, etc. issues in each of 

these appeals on the basis of the conglomerate filings received to date; we 

do not intend to ag~in chart our course through a welter of.undifferentiated 

claims and counterclaims relating to these five appeals. Del-AWARE's 

decision to file five identical notices of appeal was particularly unhelpful. 
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11. Within 10 days of the date of this Order, any party believing that 

facts stated in this Opinion are erroneous, and that correcting those errors 

would lead to modification of this Opinion, may petition the Board to correct 

those errors and modify the Opinion. Unless and until the Board grants such 

a petition, however, or stays some paragraphs of this Order, all the above 

paragraphs of this Order remain in effect. 

DATED: August 26, l986 
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OPINION AND ORDER 

Synopsis 

M=noranda written by various DER personnel to DER counsel, oontaining 

info :oration ooncerning actual or potential litigation and requesting advice, are 

protected from disclosure under the attoD'ley-client privilege. Docurrents written 

by DER's counsel to DER personnel are not protected by the atton1ey-c1ient privi-

lege unless the .a:>ntents of those doCLUnents ~uld enable the reader to infer 

conununications from the client (in this case DER personnel) to DER' s counsel. 

Notes taken during a luncheon rreeting of the officers of a trade association, 

without any indication that the rreeting was held for the purpose of seeking legal 

advice, are not protected under the atton1ey-client privilege rrerely because 

counsel for the trade association was one of the attendees. A letter addressed 

~..! an officer ~f the trade association to n1..lrt'Erous :rrernl:ers of the association, 

armouncing a conference, is not protected under the attoD'ley-client privilege 

rrerely because counsel for the trade association was one of the recipients of the 

letter. In . the absence of statutory or case law authority, the Board believes 
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it would be p:x:>r public policy to invoke DER' s asserted "deliberative process 

privilege" as grounds for a protective order preserving documents from production 

under the discovery rules of the Pennsylvania Rules of Civil Procedure. The bare 

fact that counsel was consulted is not a comnunication falling under the attorney­

client privilege, unless revealing the fact of consultation sorrehow Would prejudice 

the client. Advice by appellant's counsel to the appellant, on a matter possibly 

related to the instant litigation, is protected under the attorney w::>rk product 

doctrine. 'Ihe party seeking to withhold a decurrent bears the burden of justifying 

its protection. 

OPINION 

DER and Kocher each have filed notions to compel the opr::osing party to 

produce documents which have been withheld on various asserted grounds • 'Ihe parties 

have filed merroranda of law in supr::ort of their contentions, and have furnished the 

disputed docurrents to the Board for in carrera inspection. We have perforrred an 

in carrera inspection of the disputed documentS, and proceed to rule. 

I. Docurrents Withheld by Kocher 

l. March ll, 1985 rrerrorandum to file prepared by Kocher engineer Robert 

C. Iblenc. Kocher has produced all but a tw::>-sentence paragraph of this one-page 

rrerrorandum. Kocher claims the paragraph is protected by the attorney-client pri vi­

lege. DER argues the paragraph should be produced because it is not .protected by 

the attorney w::>rk product doctrine. Obviously there has not been a :rreeting of 

the minds. 

'Ihe first paragraph of this rnerrorandum describes a telephone conversation 

between Mr. Iblenc and a DER inspector concerning DER' s desire to gain access to 

Kocher' s property to conduct an inspection of so:rre sedi:rrentation r::onds. The first 
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sentence of the withheld paragraph bears on this conversation, but discloses no 

info:rnation about the contents of the conversation. Indeed this first sentence 

discloses no infornE.tion that can be te:r:Tred a "corrmunication"; if this first 

sentence discloses any infornation not already revealed by the portions of the 

doC1.Jlrei1t Kocher produced, that infornation (revealed by inference only) is merely 

that Mr. DJlenc was aware of the litigation and of the desirability of consulting 

with counsel. Although there is a paucity of case law on the issue, it does 

appear that the bare fact that counsel was consulted is not a corrmunication falling 

under the attorney-client privilege, unless revealing the fact of consultation · 

sanehow w::>uld prejudice the client. u.s. v. Grand J~ Investiga-tion, 401 F.Supp. 

361 (D.C.P.a. 1975); In re Grand Jury Investigation, 631 F.2d 17 (1980), cert. den. 

·Tinari v. U.S., 101 S.ct. 869, 449 U.S. 1083. Kocher must disclose the first 

sentence of the withheld paragraph. 

On the other hand, the second sentence of the withheld paragraph concerns 

advice offered by Kocher's attorney. Such advice is not protected by the attorney­

client privilege unless its revelation would disclose the substance of the client's 

confidential disclosures to its attorney. Bradford Coal Company, Inc. v. DER, 

DJcket No. 85-163-G (Opinion and Order, August 16, 1985, hereinafter "Bradford I"). 

But such advice, offered at a tine when Kocher and DER ~re in litigation, on a 

matter possibly related to that litigation, deserves protection under the w::>rk 

product doctrine. Bradford Coal Company, Inc. v. DER, DJcket No. 83-061-G (Opinion 

and Order, I:'ecember 19, 1985, hereinafter "Bradford II"). Kocher need not disclose 

the second sentence of the withheld paragraph. 

2. July 10, 1984 "Notes· of Discussions Over Lunch" . 

'Ihe luncheon :rreeting was attended by Mr. DJlenc and Leon Richter, whom Kocher 

identifies as a Kocher "official"; Mazie 1-bhney, te:r:Tred an executive of the 

947 



Anthracite Industry Association ("AIA"); IDuis Pagnotti, identified as an official 

of an AIA rrember company and a member of AIA' s board of directors; and tw:J attorneys 

'Who are coliD.sel for AIA. Kocher claims that this docurrent is protected by the 

attorney-client privilege between attorneys for the AIA and rrembers and executives 

of the At.A. DER asserts the document is not protected by the attorney-client 

privilege, being rrerely notes of a rreeting between Kocher and third parties at 

'Which no Kocher attorney was present. DER also identifies Ms. r.Dhney as an energy 

consultant to the AIA, rather than as an AIA executive. 

In deciding 'Whether these notes of a lliD.cheon discussion are protected, 

bAD principles must be borne in mind. First, in order that a commliD.ication to an 

attorney be protected under the attorney-client privilege, the communication must 

have been made to the attorney for the purpose of obtaining legal advice in the 

context of an attorney-client relationship; without such a purpose or relationship, 

there is noprivilege. Okum v. Com. Unernployrrent Compensation Bd. of Review, 465 

A.2d 1324, 77 Pa.Cmwlth. 386 (1983); Brennan v. Brennan, 422 A.2d 510 (Pa.Super. 

1980). Second, the proponent of the privilege, in this case Kocher, has the burden 

of justifying its application, as Kocher itself maintains in its rrotion to compel 

production of the docurrents DER withheld. This docurrent on its fact identifies 

the place of the meeting as "catalanos", which the Board takes to be a restaurant. 

'Ihe notes of the rreeting indicate that much of the discussion involved exchanges 

of information between the various AIA officials, rather than inforrratian offered 

to the two attorneys present for the purpose of obtaining legal advice. Kocher 

has not rret its burden of showing that information of the sort just described, 

exchanged during lunch at a restaurant, deserves invocation of the attor!').ey-client 

privilege, byKocher as a rrember of AIA, rrerely because two of AIA's attorneys were 

part of the lliD.cheon group. Insofar as the attorney-client privilege is concerned, 
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this docurrent is discoverable. Kocher quite correctly has not invoked the work 

product doctrine to protect that portion of the decurrent summarizing the attorney's 

staterrents, because the attorneys were counsel for AIA, not for Kocher in the 

instant litigation. This d.ocurrent must be produced. 

3. October 3, 1984 letter from .r.bhney. 'Ihe letter was written by 

Ms. 1-bhney, here identified as AIA "Comnonweal th Representative", to various AIA 

officials and to AIA' s counsel. On its face, the letter has been sent :rrerely to 

infonn the recipients of a rreeting that has been scheduled; there is not the 

slightest suggestion that the infonnation was provided to AIA' s counsel to better 

enable hlln to render legal advice to AIA. Kocher already has produced notes takeri 

at the rreeting, which was attended by sane thirty persons, including various DER 

officials· and representatives of many coal companies. Under the circumstances, 

Kocher's claim that-:rrerely because one of the recipients was AIA' s counsel-- the 

letter advising the rreeting had been scheduled falls under the attorney-client 

privilege is frivolous, and a regrettable waste of the Board's tine. This d.ocurrent 

must be produced. 

II. Ibcurrents Withheld by DER 

DER has refused to produce 46 docurrents, claiming that the docurrents 

withheld are covered by the attorney-client privilege and/or the "deliberative 

process privilege." 

l. Attorney-Client Privilege Claims. Of the 46 docurrents withheld, DER 

claims 21 squarely fall under the attorney-client privilege. The Board, after 

examination of these 21 d.ocurrents, concludes that all of them, excepting doct:nfent 

N:>. 36 (d.ocurrents are numbered in Exhibit A to the affidavit of DER Secretary 

r:::e Benedictis accompanying DER' s merrorandum of law in support of its objections to 

producing the aforerrentioned 46 docurrents), are protected by the attorney-client 
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privilege. 'Ihe protected documents all are either (i) addressed to DER's 

counsel from DER personnel, with questions or detailed info:r:rra.tion concerning 

matters relating to ongoing or possible litigation; or (ii) written by DER' s 

counsel to DER personnel, in obvious response to documents of the sort (i), 

and with details sufficieri.t to infer the substance of the original communication 

to counsel from his client. As such, these documents clearly do fall under the 

attorney-client privilege, as discussed supra. Bradford I, supra. On the other 

hand, decurrent No. 36, identified by DER as a one-paragraph rrerrorandum from the 

Chief of DER' s Bureau of Water Quality Managerrent to DER' s Ceputy SecretarY' for 

Environrrental Protection and to two of DER's attorneys, actually appears to be 

written to the Chief, Bureau of Water Quality from the other three persons. We 

are forced to accept the document on its face; a rneirOrandum co-authored by a non­

attorney and (as is the case for the instant document) containing no info:r:rra.tion 

about confidential communications to DER counsel does not fall under the attorney­

client privilege. 

DER also has made a general claim of attorney-client privilege, without 

supporting argurrent, respecting those documents which we have not yet rrentioned. 

Our examination of those other documents discloses three, NOs. 17, 18 and 30, 

which ~re written by DER personnel to DER counsel (No. 17, like NO. 36, apparently 

was mislabeled in the index attached to Secreta:ry CeBenedictis' affidavit) , and 

which also clearly fall under the attorney-client privilege. We do not understand 

why DER' s rrerrorandum of law did not specifically include Nos. 17, 18 and 30 arrong 

the documents "squarely" falling within the attorney-client privilege, but we do 

not feel it would be fair for us to allow this inadvertence to override an important 

long-established privilege, which after all was generally asserted for all the 

withheld docurrents. 
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In summary, documents Nbs. 1, 3, 4, 7, 9, 11, 13, 15, 16, 17, 18, 19, 

20, 21, 22, 23, 24, 25, 26, 29, 30, 38 and 43 fall within the attorney-client 

privilege. 'Ihe other documents do not. Kocher cnrrectly argues, citing Bradford II, 

supra, that if only a portion of a doCl.lireilt contains privileged info:rmation the 

remainder of the document must be produced. However the Board sees no way to 

redact these 23 just-listed protected documents so that :p:urtions of the documents 

can be produced without revealing privileged info:rmation; these 23 docurrents can 

be withheld in toto by DER. 

2. Deliberative Process Privilege Claims. According to DER, all the 

documents withheld fall under the deliberative process privilege, which according 

to DER "includes matters relating to forms of governrrent info:rmation, disclosure 

of which v.Duld be injurious to the consultative functions of goverrurent." DER cites 

only two Pennsylvania cases in support of its argument, issued in 1815 and 1878. 

Kocher argues that the deliberative process privilege is inapplicable to the above­

captioned matter. 

· We totally agree with Kocher. Many privileges lirni ting evidence which 

may be elicited in Pennsylvania civil proceedings are statutory. 42 Pa.C.S .A. 

§§5921-5945.1. 'Ihe "deliberative process privilege" is not listed under the just 

cited statutes. DER has pointed to no reasonably recent on point Pennsylvania 

decisions which would provide judge-made authority for its assertion of a deliber­

ative process privilege in civil actions such as the instant appeal. As Kocher 

arg-ues, the deliberati v"e process privilege appears to reflect language i.."l t."'le 

Freedom of Info:rmation Act ("FOIA"), 5 U.S.C. A. §§550 et seq., by which this 

Board is not bound. We discern no deliberative process privilege in the Pennsyl­

vania Right to Know Act, 65 P.S. §§66.1 et seq., which can 1:e regarded as this 

Comronwealth' s version of the FOIA. In fact, although we by no rreans are rraking 
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a definitive ruling, it appears to us that many of the documents DER seeks to 

withhold would be obtainable under the Right to Know Act. Ibcuments obtainable 

under the Right to Know Act by any citizen who requests them surely must be 

obtainable under the discovery rules of the Rules of Civil Procedure by a party 

to whose appeal those documents are relevant. Pa.R.C.P. Rule 4003.1. 

In this connection we remark that DER has not objected that the with­

held documents are irrelevant; DER has rested its claims that the docurrents should 

not be produced on the attorney-client privilege (which we already have discussed) 

and on the deliberative process privilege under present discussion. 'Iherefore, 

although we have some doubts that DER policy IIEITOranda written over ten years ago 

(.a category into which a full half of the withheld documents fall) have any real 

relevance to our de ~adjudication of this appeal, our ruling on the instant 

discovery dispute must deem the documents relevant, i.e., must deem waived any 

DER object;i.ons that they are ir.releVa.nt. 

Returning now to DER's attempt to invoke the deliberative process privi­

lege (and wholly ignoring any implications of the Right to Know Act which we 

admittedly may be misreading) , the real issue is whether--in the absence of 

statutory or case law sup:pJrting a deliberative process privilege--DER's public 

pJlicy argument that disclosure of the documents would negatively affect its 

ability to freely deliberate on policy questions should override the public policy 

objective of the Pennsylvania disoovery rul~s, which obviously seek to ensure that 

every litigant is able to present its best possible case to the finder of fact, 

even if preparation of its case depends on info:rrt'E.tion in the :pJssession of an 

opposing party. DER' s argurrent is not frivolous, but--again in the absence of 

statutory or case law authori ty--v.e do not believe that DER' s laudable desire for 
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totally mtrarmeled :pJlicy deliberations should override the even IIDre laudable 

principle that insofar as is reasonably possible the finder of fact in a judicial 

dispute should have the benefit of all relevant facts. Adherence to this principle 

is especially important when the party seeking disclosure is appealing a govem­

rrental action, as in so:rre of the appeals which have been consolidated under the 

above-captioned docket munber. Under our derrocratic system of gove:r:nrrent, of 

which we are justly proud, a governmental agency should be able to defend its 

discretionary actions on the :rreri ts, without reliance on its ability to withhold 

information on grounds other than well-established privilege. The attorney-client 

principle is well established, and we have upheld DER's withholding of 23 docurrents 

on that basis. 'Ihe deliberative process privilege is not well established in 

Pennsylvania. All withheld docurrents not falling under the attorney-client privilege 

must be produced by DER. 
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ORDER 

WHEREFORE, this 4th day of September, 1986, it is ordered that: 

1. DER need not produce docurrents Nos. 1, 3, 4, 7, 9, 11, 13, 15-26, 

29, 30, 38 and 43 (identified in Exhibit A to Secretary CeBenedictis 1 affidavit). 

2. DER must fully produce the other docurrents it has withheld. 

3. Kocher must fully produce the three docurrents it has withheld 

(described in the accompanying· Opinion), with the exception of the second sentence 

of the previously withheld paragraph in Robert J:blenc 1 s March 11, 19 85 rnerrorandum 

to file. 

4. 'fue parties are reminded of the time limits set in paragraphs 4-6 of 

the Board 1 s Order of March 19, 1986. 

ENVIID:NMENTAL HEARING BOARD 

~YJJa 
Member 

cc: .Bureau of Litigation 
T.im:::>thy J. Bergere, Esq. , for DER/Westem 
Martin H. Sokolow, Jr., Esq. for DER/Central 
For Appellant: 

Stephen c. Braverman, Esq. and 
Charles E. Gutshall, Esq. 
BASKIN, FLAHERTY, ELLIOT AND MANNINO, P .C. 
Philadelphia, PA 

Allen Shaffer, Esq. 
Millersburg, PA 

DATED: September 4, 1986 
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MAXINE WOELFLING, CHAIRMAN 

EDWARD GERJUOY, MEMBER 

WILLIAM A. ROTH, MEMBER 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL. HEARING BOARD 
Z21 NORTH SE:CONO STRE:E:T 

THIRD FL.OOR 
HARRISBURG, PE:NNSYL.VANIA 17101 

1717) 787-3483 

IDR'IH CAMBRIA FUEL COMPANY 

M. OIANE SMITH 
SECRETARY TO T>iE BOARD 

DOCKET NO. 85-297-G 

v. 
COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPINION AND ORDER 

Synopsis 

Issued September 5, 1986 

A M:)tion for "Final Judgrrent", filed by a party after it has nearly 

c:orrpleted its case-in-chief at a hearing on the l.lEri ts of an appeal, but before 

the other party has begun to present its case, and relying on det:asition testinony 

. as well as testinony at the hearing on the l'IEri ts by the rroving party • s own 

witnesses, is rejected as an until.lEly notion for St.:mma.J:Y judgrrent. 'Ihe rroving 

party's argurrents that recent Board adjudications entitle the rrovant :to judgrrent 

in its favor as a matter of law can be made in a notion in limine, to limit the 

other party • s testinony on the grounds that the recent Board adjudications have 

made much of that intended testirrony irrelevant. 

OPINION 

We rule on DER • s M:)tion for "Final Judgrrent" in this matter, filed Sep-

tember 2, 1986. Four da~ of hearings on the rrerits of this matter already have 

been held, during the week of May 5, 1986, and the hearings are scheduled to resUJ.lE 
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on Cecernber 8, 1986. DER, 'Which had the burden of production, may or may not 

have co:rrpleted its case. N:>rth Cambria Fuel ( "NCF") has not yet put on its case. 

DER' s notion asserts in effect that recent Board decisions control this matter, 

and so obviously require the Board to rule in DER' s favor that additional hearings 

are not necessary. In so arguing, DER cites DER v. Lawrence Coal Company, Docket 

No. 81-021-CP-M (Adjudication, May 27, 1986); Hepburnia Coal Company v. DER, 

Docket N:>. 85-309-G (Adjudication, May 28, 1986); William J. Mcintire Coal CompanY 

v. DER, Docket N:>. 83-180-M (Adjudication, July 7, 1986). 

As it happens, the Board has granted :r;eti tions for reconsideration in 

both Lawrence and Mcintire, supra, although the Board has not yet ruled on the 

ultimate merits of either petition;. i.e., the Board has not yet decided 'Whether 

revision of either Lawrence or Mcintire adjudication is required. Thus, although 

the Lawrence and Mcintire adjudications certainly are valid Board precedent unless 

and until revised, reliance on these decisions to put NCF out of court before NCF 

has had a chance to put on its case seems questionable, especially 'When DER' s notion 

:i.;s relying very largely on deposition testinony by NCF's mine superintendent 

'Ierrence J. Smith and NCF' s expert witness Dr. Edgar Meiser, Jr. , 'Which testinony 

will not be admissible at the hearing on the rneri ts. 

Irres:r;ective of mw much reliance the Board should be placing o~ the 

presently under reconsideration Mcintire and Lawrenc~ decisions, DER's notion appears 

to be procedurally inappropriate. In effect, DER is asking for surrmary judgrrent. 

It is clear from Rule 1035 of the Rules of Civil Procedure that a notion for summary 

judgment should be made before hearings begin. On rare occasions, surrmary judgrrent 

may be warranted after hearings have begun but before both parties have been able 

to fully present their testinony. William Fiore v. DER, Docket No. 83-160-G, 1984 
. 

EHB 643, aff' d 508 A.2d 371 (Pa.Orwlth. 1986) . In Fiore the Board suspended the 
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hearing on the rneri ts of Fiore's appeal before Fiore had put on his case, but 

only after the parties and the Board had agreed the rratter could be decided as 

a rratter of law on surnrrary judgrrent. Furtherrrore, the Board rendered its decision 

in Fiore solely on the basis of facts which had been established as res judicata 

in an earlier Conm::>nwealth Court hearing; the Board's Fiore decision did not rely 

on deposition testirrony, nor on any DER testirrony during the Fiore hearing before 

the Board. In the instant rrotion, DER is relying not only on deposition testirrony 

but also on testirrony by its own witnesses at the hearing (narrely DER ins:r;:ector 

'Ihomas McKay and DER hydrogeologist Pandy Wood) before NCF has had the opportunity 

to rebut this testirrony. 

It may be DER correctly asserts that there are undisputed facts already 

on the record in this matter which warrant judgrrent in its favor as a matter of 

law, but once the hearings have begun neither DER nor the Board can rely on 

deposition testirrony to establish such facts, and surely the Board cannot rely on 

DER' s testirrony at the hearing without awaiting NCF' s testirrony. Once the Board 

has ruled on the rrerits of the !Jlcintire and Lawrence :r;:etitions for reconsideration, 

it may be ~ppropriate to have a rrotion in limine from DER, to limit NCF' s testirrony 

at the hearing on the grounds that recent Board decisions have rrade irrelevant much 

of the testirrony NCF plans to offer. When the hearings resume, it also may be 

appropriate for DER' s counsel to request an offer of proof from NCF's counsel, 

with the specific intent of detennining whether NCF intends to rebut the testirrony 

from DER's wiL~esses ~nich DER believes conclusi~~ly estnhlishes DER's right to 

judgrrent in its favor. Possibly the Board's rulings on such rrotions and requests 

will rrake unnecessary much of NCF' s presently planned testirrony. 

In fairness to NCF, any future DER rrotions in limine should be rrade in . 
writing and should be served on NCF and on the Board at least thirty (30) days 

before the hearing is scheduled to res'l..liTE; if so served, NCF may, but need not, 
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resp:Jnd ~writing within the Board's usual 20-day period specified in our 

Pre-Hearing Order No. 2. 'Ihe Board reserves the right to schedule oral argurrent 

on any such rrotion, either before the hearing resurres or at the opening of the 

hearing. 

ORDER 

WHEREFORE, this 5th day of September, 1986, DER' s MJtion for Final 

Judgrrent in this matter is denied. '!he Board will accept rrotions in limine from 

DER, consistent with the foregoing Opinion, if made in writing not less than 

thirty (30) days before the hearing on the merits of this appeal recollUTEI1ces. 

DATED: September 5, 1986 

cc: Bureau of Litigation 
Harrisburg, PA 

For the CoiTmJnweal th, . DER: 
Michael E. Arch, Esq. 
Western Region 

For Appellant: 

ENVIID'NMENTAL HEARING BOARD 

EIWARD GERJUOY 
M:mlber 

Beverly A. Gazza and John Bonya, Esqs. 
MAO< AND BONYA 
Indiana, PA 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
221 NORTH SECOND STREET 

THIRD F'LOOR 
HARRISBURG, PENNSYLVANIA 17101 

(717) 787-3483 

WEST FREEDOM MINING CORPORATION . . . . 
v. DOCKET NOS. 85-491-G 

85-492-G 
COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

. . 85-493-G 
85-494-G 

Issued: September 8, 1986 
OPINION AND ORDER 

Synopsis 

When the Board has dismissed a number of bond forfeiture appeals for 

failure to file a pre-hearing memorandum after-repeated reminders and warnings of 

possible dismissal, a letter from a previously unheard of attorney, received 

after the last deadline for filing the pre-hearing memorandum had passed, stating 

that appellant's original counsel of record in these appeals no longer represents 

appellant, but going on to say that the writer of the letter is not appellant's 

new counsel in these appeals but nevertheless requests an indefinite extension of 

time to file the pre-hearing m~orandum until new counsel "has been retained and 

given reasonable time to review the file," does not justify vacating the 

previously prepared dismissal orders. However, because the ~oard wishes tc be 

fair, the appellant is given leave to rile a petition for reconsideration of the 

dismissals, within the time limit set by the Board's rules for such-petitions, 25 

Pa.Code §21.122, but without the limitations on the allowable reasons for 

reconsideration which §21.122 prescribes. 
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OPINION 

The above-captioned appeals have been dismissed in an accompanying 

Opinion and Order of this date, at Docket No. 85-426-G, which amply details the 

continued disregard of the Board's orders which led the Board to dismiss the 

above-captioned appeals. On August 18, 1986, after the aforesaid Opinion and 

Order at 85-426-G had been prepared, but before it had been typed and mailed to 

the parties, the Board received a letter from attorney Kurt S. Risher, stating: 

1. Robert 0. Lampl, who to the Board's knowledge 
always has been West Freedom's counsel in the above­
captioned appeals, no longer represents West Freedom. 

2. Attorney Risher represents West Freedom in 
its Chapter 11 Bankruptcy case, but does not represent 
West Freedom in the above-captioned appeals~ 

3. West Freedom does not yet have new counsel, 
to replace Mr. Lampl, in the above-captioned appeals. 

4. West Freedom requests an extension of time 
to file a pre-hearing memorandum "until counsel for 
West Freedom has been retained and has been given 
reasonable time to review the case." 

The Board recognizes that the above-captioned appeals involve 

considerable sums of money. We also recognize that the sanction of dismissal 

should be imposed reluctantly on appellants of bond forfeitures, wherein DER 

bears the burden of proof. Penn Minerals Company v. DER, Docket No. 85-221-G 

(Opinion and Order, July 31, 1986). Our 85-426-G decisio~ to dismiss these 

appeals was taken in full awareness of such considerations. Our review of the 

85-426-G Opinion and Order convinces us that the decision to dismiss was correct 

under the facts detailed therein. The question before us now is wh~ther Mr. 

Risher's letter adds new facts which would justify our vacating the 85-426-G 

dismissal Order. We think not, for the following reasons. 

As of this-date, Mr. Lampl has not withdrawn his appearance in these 
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appeals; in the Board's files he still is listed as West Freedom's counsel of 

record. Mr. Rishor has not filed an appearance. Granting, however, that Mr. 

Risher is authorized (as he asserts) to act for West Freedom in its Chapter 11 

Bankruptcy case, and to dismiss Mr. Lampl as counsel in the above-captioned 

appeals, Mr. Rishor has not explained why new counsel for West Freedom has not 

filed an appearance in these appeals, nor when (if ever) we may expect such 

appearance, nor why West Freedom has so long been represented by counsel who have 

not obeyed the Board's orders, nor why Mr. Risher's letter requesting a wholly 

indefinite extension of time was not written early enough to be received by the 

Board no later than August 15, 1986, our previous deadline date for filing of 

West Freedom's pre-hearing memorandum.1 Once again, as the instant Opinion and 

Order demonstrates, West Freedom's continued failure to follow the Board's rules 

has forced the Board to expend valuable time on West Freedom's appeals, which time 

could have and should have been profitably spent on appellants who have not 

flouted the Board's rules. 

Therefore, we shall not vacate our 85-426-G dismissal of these appeals 

on the sole grounds of Mr. Risher's August 18, 1986 letter. West Freedom has the 

right to request reconsideration of the dismissals however, under the Board's 

rules, 25 Pa.Code §21.122. If West Freedom finds counsel who can file their 

appearance with the Board and request reconsideration within the 20-day time 

limit set by §21.122, the Board will seriously consider West Freedom's arguments, 

1we add that although Mr. Rishor's letter, dated August 14, 1986, states, "This 
letter is to confirm my conversation this date with your secretary in Harrisburg 
regarding the above referenced matter," no member of our Harrisburg office recalls 
such a conversation, and there is no indication of any such conversation on the 
docket card for these appeals. In any event, paragraph 3 of our Pre-Hearing·Order 
No. 2, issued under the docket number 85-426-G at which these appeals formerly were 
consolidated, states that requests for extensions of time must be made in writing 
and must specify the desired duration of the extension. 
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if any, for vacating our 85-426-G Order dismissing these appeals. We do not wish 

to be unfair to West Freedom; it is possible that the facts do warrant our 

vacating our 85-426-G Order. But it now is up to West Freedom to convince us that 

our 85-426-G Order should be vacated. We add, again because we wish to be 

completely fair to West Freedom, that West Freedom's arguments for vacating the 

dismissals of the above-captioned appeal need not be limited by the criteria set 

forth in 25 Pa.Coda §21.122, because those criteria seem unsuited to requests for 

reconsideration under the special circumstances forming the subject of this 

Opinion and Order. 

ORDER 

WHEREFORE, this 8th. day of Septemher, 1986, it is ordered as follows: 

1. · The Board's Order of September 8, 1986 at Docket No. 85-426-G, 

dismissing the above-captioned appeals, is affirmed. 

2. However, West Freedom is given leave to petition for 

reconsideration of these dismissals, via a timely petition for reconsideration by 

counsel appearing for West Freedom in these appeals. 

3. Such a petition for reconsideration must meet the 20-day deadline 

set by 25 Pa.Code §21.122, but its substantive arguments need not be restricted 

as set forth in §21.122. 
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DATED: September 8, 1986 

cc: Bureau of Litigation, Harrisburg 
For the Coomonwealth, DER.:-

ENVIRONMENTAL BEARING BOARD 

MAXINE WOELFLING, CHAIRMAN 

(_ • I 

EDWARD GERJUOY, MEMBER 

WILLIAM A. ROTH, MEMBER 

Timothy J. Berge~ Esq., Western Region 
For Appellant: 

Robert 0. Lampl, Esq., Pittsburgh 
Kurt S. Risher, Esq., Butler 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
221 NORTH SECOND STREET 

THIRD FLOOR 
HARRISBURG, PENNSYLVANIA 17101 

(717) 787-.348.3 

MID-CONTINENT INSURANCE COMPANY 

v. 

COMMONWEALTH OF PENNSYLVANIA, 
DEPARTMENT OF ENVIRONMENTAL RESOURCES . : 

DOCKET NO. 85~426-G 
(Consolidate~ appeal) 

Issued: September 8, 1986 

OPINION AND ORDER 

Synopsis 

Four consolidated appeals of bond forfeitures are dismissed for 

failure to file a pre-hearing memorandum, when the Board has sent the 

appellant two certified letters warning of possible dismissal for failure to 

file, when the appellant has made no response to any of the warnings, and when 

the total time that has elapsed from the deadline date set by the first 

certified letter exceeds five months. 

OPINION 

This is a consolidated appeal. Included under the ~hove docket number 

are the appeals of West Freedom Mining Corporation ("WfMC") at Docket Nos. 

85-491-G, 85-492-G, 85-493-G and 85-494-G. The original appeal at Docket No. 

85-426-G was filed by Mid-Continent Insurance Company ("MCIC"). MCIC is 

appealing DER's forfeiture of Bond No. BD2294 for $115,000 posted by WFMC in 

connection with WFMC's surface mining operations, on which bond MCIC was 

surety. This bond is one of four bonds forfeited by DER in a letter to WFMC, 

which letter was appealed by WFMC at Docket No. 85-492-G. The other three 

964 



bonds included in the WFMC appeal at 85-492-G, and the fifteen bonds included in 

the WFMC appeals at 85-491-G, 85-493-G and 85-494-G, all also are surety oonds, 

but from sureties other than MCIC. Those other sureties have not appealed any 

of the WFMC bond forfeitures, although--according to DER's (appealed-from by 

WFMC) forfeiture letters--all such sureties were notified of the forfeitures by 

certified mail. 

WFMC and MCIC are represented by separate counsel in these appeals. 

Therefore, on December 13, 1985, when the five appeals were consolidated under 

the above docket number, MCIC and WFMC were informed that they might file a 

joint pre-hearing memorandum if they wished, but that otherwise each party 

would be required to file its ~wn pre-hearing memorandum. Due dates for these 

filings were set in our December 13, 1985 Order. The parties never informed 

the Board whether they intended to file jointly or separately, and by March 10, 

1986 all pre-hearing memoranda (separate or joint) were well overdue. 

Consequently the Board, on March 10, 1986, sent individual certified letters, 

return receipt requested, to MCIC and WFMC, advising them that sanctions, 

including dismissal of their appeals, might be imposed unles~ the pre-hearing 

memoranda were filed by March 25, 1986. The return receipts from MCIC and WFMC 

have been received, but the pre-hearing memoranda have not yet been filed. 

Starting on March 24, 1986, however, four requests for extensions of time to 

file its pre-hearing memorandum were received from MCIC. These requests all 

were granted; the last extension was to July 25, 1986. 

Nevertheless, on August 4, 1986 no pre-hearing memorandum had been 

received from either party and no request for extension of time had been filed. 

On August 4, 1986, therefore, each party again was sent an individual certified 
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letter, warning of possible sanctions including dismissal if pre-hearing 

memoranda were not filed by August 15, 1986. Again, the receipts from MCIC and 

WFMC have been returned to the Board. On August 15, 1986, MCIC filed a request 

for another 30-day extension of time to file its pre-hearing memorandum, 

asserting that DER had no objection to the extension and that settlement 

negotiations were in progress. WFMC has not asked for an extension of time. 

Indeed WFMC never has given the slightest indication that it is aware of the 

need to file its pre-hearing memorandum, even though it received our warning 

letters. WFMC never has indicated that it expects, or has reason to believe, 

that MCIC's pre-hearing memorandum (pertinent solely to the forfeiture of Bond 

No. BD2294) could serve as WFMC's pre-hearing memorandum (which presumably would 

pertain to the other 18 bonds WFMC also has appealed). 

The Board has neither the time nor the inclination to continually 

remind appellants of their obligations to file pre-hearing memoranda. The 

Board by now has issued four Orders granting MCIC extensions of time, and has 

mailed MCIC two certified letters warning of possible default, but we still 

don't have MCIC's pre-hearing memorandum. We see·no reason to believe that this 

new request for a 30-day extension of time will produce an MCIC pre-hearing 

memorandum at the end of that interval. However, since MCIC did file its 

latest extension request by the August 15, 1986 deadline, and since the Board 

never had stated explicitly that no additional extensions would be granted, we 

will grant MCIC this last extension, with the stern warning that we absolutely 

will not grant any additional extensions. Even though MCIC may be close to a 

settl~ent, unless it actually has come to a settlement it must file its 

pre-hearing memorandum within thirty days or face sanctions. We simply cannot 

continue to lavish unproductive time on·MCIC's appeal. 
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As for WFMC, it is obvious that this appellant has flagrantly ignored 

the Board's orders. Had WFMC filed its pre-hearing memorandum on or before our 

last August 15, 1986 deadline date, we might not have imposed sanctions, even 

though WFMC never had requested an extension of time from our earlier March 25, 

1986 deadline date, now more than five months past; after all, we had been 

granting extensions of time to MCIC. Under the actual circumstances, however, 

namely that WFMC has not filed its pre-hearing memorandum nor (like MCIC) made 

a timely ~equest for an extension of time beyond August 15, 1986, we see no 

reason to devote any more Board time whatsoever to WFMC's appeals. Although 

DER has the burden of proof in these bond forfeitures, the Board has not 

hesitated to dismiss appeals of bond forfeitures for flagrant disregard of 

Board orders, as in the instan~ WFMC appeals. See Penn Minerals Company v. 

DER. Docket No. 85~221-G (Opinion and Order, July 31, 1986) and citations 

therein. 

ORDER 

WHEREFORE, this 8th day of September, 1986, it is ordered that: 

1. The appeals which have been consolidated under the above-captioned 

docket number are unconsolidated. 

2. West Freedom Mining's appeals, originally docketed at Nos. 

85-491-G, 85-492-G, 85-493-G and 85-494-G~ are dismissed. 

3. The only remaining matter under the above captioned docket number 

is Mid-Continent's appeal--and only Mid-Continent's appeal--of the forfeiture 

of Bond No. BD2294. 

4. Unless a settlement agreement pursuant to 25 Pa.Code §21.120 has 

been filed, Mid-Continent's pre-hearing memorandum is due thirty days from the 

date of this Order. 
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5. Failure to meet the requirement set forth in paragraph 4 of this 

Order will result in dismissal of Mid-Continent's appeal; the Board will not 

grant any further extensions of time for Mid-Continent to file its pre-hearing 

memorandum, and will not give Mid-Continent any further warnings that failure 

to file its pre-hearing memorandum will mean dismissal of its appeal. 

DATED: September 8, 1986 

cc: Bureau of Litigation, Harrisburg 
For the Commonwealth, DER: 

ENVIRONMENTAL BEARING BOARD 

MAXINE WOELFLING, CHAIRMAN 

EDWARD GERJUOY" MEMBER 

WILLIAM A. ROTH, :kEMBER 

. Timothy J. Bergere, Esq./Western Region 
For Appellant (Mid-Continent Insurance): 

David J. Flower, Esq. 
YELOVICH & FLOWER, Somerset 

For Appellant (West Freedom Mining): 
Robert 0. Lampl, Esq., Pittsburgh 
Kurt S. Risher, Esq.,Butler 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
221 NORTH SECOND STREET 

THIRD FLOOR 
HARRISBURG, PENNSYLVANIA 17101 

(7171 787-3483 

WILLIAM J. MciNTIRE COAL COMPANY • INC. et al. 

v. DOCKET NO. 83-180-G 

COMMONWEALTH OF PENNSYLVANIA 
DEP.AR'l'MENT OF ENVIRONMENTAL RESOURCES 

. . 
: Issued: 

OPINION AND ORDER 
SUR PETITION FOR RECONSIDERATION 

Synopsis 

September 8, 198o 

In order that jurisdiction of this matter might be retained under Rule 

170l(b) of the Pennsylvania Rules of Appellate Procedure, the Board previously 

had granted a petition for reconsideration of its July 7, 1986 adjudication of 

this appeal, with the proviso that the grant of reconsideration carried no 

implications as to the merits of appellants' arguments for modification of the 

July 7, 1986 adjudication. The Board now has reviewed appellants• arguments, 

and wholly affirms its previous adjudication. Appellants• argument that the 

Board's adjudication should have taken into account an alleged unwritten DER 

policy--concerning the treatment of post-mining discharges which existed 

pre-mining--is deemed waived in that no mention of this policy was made in 

appellants• post-hearing briefs; moreover, such an unwritten policy, even if 

proved, could not overrule the statutory language which, in the Board's view, 

makes the appellants responsible for treating the post-mining discharges which 
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are the subject of this appeal. Appellants' argument that the Board should not 

have rendered its adjudication from the record made by a former Board member who 

completed the hearings and viewed the mining site, but who resigned before 

preparation of the adjudication commenced, is rejected. Appellants did not 

request·new hearings in the five-month interval between the former Board 

member's resignation and the issuance of the July 7, 1986 adjudication; 

appellants have not offered any reasons, other than their dislike of the 

adjudication's result, why the Board should have departed from its regular 

practice of preparing adjudications from the record after resignation of the 

Board member who made the record. 

OPINION 

The appellants have filed a timely petition for reconsideration of our 

adjudication of the above-captioned appeal, issued July 7, 1986. That 

adjudication dismissed four appeals which had been consolidated under the above 

docket number. Appellants' petition argues: 

1. The Board did not take into account the existence of 
an allegedly well known unwritten DER policy, to the effect 
that·the operator of a surface mine would not be held respons­
ible for treating a post-mining discharge emanating from the 
mine site if the discharge had existed pre-mining and if there 
was no evidence the post-mining discharge was worse than the 
pre~mining discharge in quantity or quality. 

2. The Board's decision was prepared from the record made 
by former Board Member Anthony J. Mazullo, Jr., who had completed 
hearings on the merits of the consolidated appeal and had viewed 
the site, but who had resigned from the Board on January 31, 1986, 
before preparation of the July 7, 1986 adjudication commenced. 

970 



3. The Board's adjudication is contrary to law, particu­
larly in its interpretations of the Pennsylvania Supreme Court's 
holdings in Commonwealth v. Harmar Coal Company, 452 Pa. 77, 306 
A.2d 308 (1973), appeal dismissed 415 U.S. 903, and in Barnes 
and Tucker Company v. Commonwealth, DER, 4~5 Pa. 392, 319 A.2d 
871 (1974). 

The appellants therefore petitioned the Board (i) to reconsider its July 7, 

1986 adjudication and (ii) after granting reconsideration to issue an Order: 

(a) Reopening the record for the purpose of hearing 
testimony pertinent to the aforesaid alleged DER policy 
and to appellants' allegations that the post-mining 
discharge was not· worse than the pre~mining discharge in 
quantity or quality; £r 

(b) Vacating the July 7, 1986 adjudication in its 
entirety, with the intent of holding a new full hearing on 
the merits by a presently sitting Board member, who would 
be able to view the site and independently judge witness 
credibility; £! 

(c) Modifying the July 7, 1986 adjudication to 
correct (i) the Board's misinterpretations of Harmar 
and of Barnes and Tucker, supra, and (ii) the Board's 
failure to take into account DER's alleged policy 
concerning liability for pre-mining discharges. 

Appellants' petition for reconsideration was filed on the last possible day 

under the Board's rules, which require that such a petition be filed within 20 

days after a decision is rendered. 25 Pa.Code §21.122. In this case the 20th 

day fell on a Sunday, so that the petition actually was filed on the 21st day 

after July 7, 1986, still timely however under 25 Pa.Code §21.11 and 1 Pa.Code 

§31.12. The Board's normal practice, stated in paragraph 6 of the Board's 

Pre-Hearing Order No. 1 issued in the appeal at the above docket number, is to 

allow 20 days for responses to petitions. On the other hand, as the 

appellants' petition for reconsideration recognized, if the appellants were to 

file a timely appeal of our July 7, 1986 adjudication, then--under Pa. Rules of 

Appellate Procedure Rule 1701(b)(3)--a decision by us to grant reconsideration 
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of our July 7, 1986 adjudication could not be delayed for the full 20 days of 

DER 1s allowed time to respond to appellants' petition. 

On July 30, 1986, therefore, we granted reconsideration within the 30-day 

period specified by R.A.P. Rules 1512(1) and 1701(b)(3), with the proviso that 

our grant of reconsideration carried no implications as to the merits of 

appellants' petition, pending receipt of DER's response. Nevertheless the 

appellants appealed our July 7, 1986 adjudication to Commonwealth Court on 

August 4, 1986. Although this appeal was timely under R.A.P. Rule 1512(1), in 

our view this appeal to Commonwealth Court has been rendered nugatory by our 

July 30, 1986 grant of reconsideration, under the language of R.A.P. Rule 

1701(b). In other words, we believe that under the Rules of Appellate 

Procedure we have retained jurisdiction over appellants 1 pet.i tion for 

reconsideration, and--having timely received DER's response--now can proceed to 

rule on the merits of that petition. 

We must examine appellants' petition in the light of our Rule 122, 25 

Pa.Code §21.122, which reads as follows. 

§21.122. Rehearing or reconsideration. 
(a) The Board may on its own motion or upon application 

of counsel, within 20 days after a decision has been 
rendered, grant reargument before the board en bane. Such 
action will be taken_only for compelling and persuasive 
reasons, and will generally be limited to instances where: 

(1) The decision rests on a legal ground not 
considered by any party to the proceeding and that the 
parties in good faith should have had an opportunity to 
brief such question. 

(2) The crucial facts set forth in t~e application 
are not as stated in the decision and are such as would 
justify a reversal of the decision. In such a case 
reconsideration would only be granted if the evidence sought 
to be offered by the party requesting the reconsideration 
could not with due diligence have offered the evidence at the 
time of the hearing. 
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On the criteria of §Zl.lZZ, we do not believe the appellants' request for 

reconsideration is merited, for reasons which we now. detail. 

Wehave carefully reviewed the parties'post-hearing briefs. DER and the 

appellants each filed their original post-hearing briefs on the same day, July 

5, 1984. Each of these briefs contained proposed Findings of Fact and 

Conclusions of Law, as required by our rules, Z5 Pa.Code §Zl.ll6(b). The 

appellants' post-hearing brief--whether in its proposed Findings of Fact and 

Conclusions of Law, or in its discussion--makes no reference whatsoever to DER's 

allegedly "well known" policy concerning post-mining discharges which existed 

pre-mining and were not worsened by mining. DER's post-hearing brief clearly 

argues (i) that the appellants' responsibility for treating post-mining 

discharges emanating from land which the appellants had mined stems from the 

language of Section 315(a) of the Clean Streams Law, and (ii) that this 

responsibility is not relieved by any showing that the discharges existed 

pre-mining and were not worse post-mining than pre-mining, in quantity or 

quality. For example, DER's proposed Conclusions of Law Nos. Z6, 38 and 44 

state: 

Z6. The prohibition against unauthorized discharges in 
35 P.S. §691.315(a) applies to all discharges from a mine 
regardless of the source of the pollution. Even if an 
operator is not responsible for polluting all the water 
discharging from its mine, the operator is nevertheless 
responsible for treating all water which discharges from its 
mine. 

38. The imposition of liability of a mine operator to 
abate post-mining AMD is not dependent on the conduct of the 
operator in the operation of the mine, but stems entirely 
from the fact that a mine was operated. 

44. The Department is not required to prove that the 
pre-existing discharges at the Heilman Mine were made worse 
as a result of the Mclntires' surface mining operations in 
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order to prove that the Mcintires are responsible for the 
existing post-mining discharges. 

Nevertheless the appellants did not file any response to DER's 

post-hearing brief. DER filed a response to the appellants' post-hearing 

brief; this reply brief of DER's reiterated DER's .claim that the appellants 

were liable for treating the discharges simply because the discharges were 

flowing from the mining site. The appellants did file a response to DER's 

reply brief. This two-page response reads, in pertinent part: 

After reading appellee-DER's Reply Brief to the 
post-hearing Memorandum of Law filed on behalf of R. G. 
Mcintire Coal Co., Inc., et al., ("appellants-Mcintire"), 
and after a careful and detailed review of 
appellants-Mcintire's Proposed Findings of Fact and 
Conclusions of Law, it is appellants' decision not to file 
a further reply brief in response to appellee-DER's Reply 
Brief. This is simply for the reason that anything ~urther 
that might be said in this case would be repetitive. 

Only one other comment with respect to the DER's Reply 
Brief is necessary or appropriate. The true thrust of the 
DER's argument in this case is that William J. Mcintire 
Coal Co., Inc., should be required to treat and abate the 
preexisting AMD from the Heilman Site. This argument is 
reiterated by the DER on page 5 of its Reply Brief, where 
it is stated: 

"In ·fact, Special Condition 15 of the permit 
required the treatment of all gravity drain­
ages encountered from previous·mining until 
elimination." 

This is a last desperate attempt by the DER to impose 
liability on Mcintire by contending that Special Condition 
15 required Mcintire to treat and abate all preexisting 
mining discharges. DER could not and did not meet its 
burden of proof in demonstrating to your Honorable Board 
that the activities of Mcintire adversely affected or 
worsened the preexisting discharge, so appellee now takes 
the position that Mcintire was required to abate or treat 
it in any event. This spurious argument is answered in 
detail on page 66 of Appellants' Memorandum of Law. 

As already mentioned, however, neither page 66 nor any other page of 

appellants' post-hearing brief makes any mention of the aforementioned alleged 
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DER policy. 

On these facts we conclude that we had no basis whatsoever for giving 

consideration to DER's alleged policy when preparing our July 7, 1986 

adjudication. The appellants' post-hearing filings never had called the 

possible existence of such a policy to our attention, though they had ample 

opporunity to do so. Therefore, in accordance with well established post-trial 

and appellate procedures, issues connected with this alleged DER policy are 

deemed waived. Schneider v. Albert Einstein Medical Center,- 257 Pa.Super. 

348, 390 A.2d 1271 (1978); Equipment Finance, Inc. v. Toth , 476 A.2d 1366 (Pa. 

Super. 1984); Robert Kwalwasser v. DER, Docket No. 84-108-G (Adjudication, 

January 24, 1986). Moreover, even if the possible existence of the policy had 

been raised, it would not have altered our July 7, 1986 rulings. The policy, 

whether written or unwritten,· could not overrule the enforcement clauses of 

enacted statutes, such as §31~(a) of the Clean Streams Law, 35 P.S. 

§691. 315(a'), on which our July 7, 1986 adjudication primarily relied. If we 

have wrongly interpreted §315(a), together with Harmar and/or Barnes and 

Tucker, supra, then perhaps the testimony [listed as (a), supra] appellants. 

seek to present would be relevant to these appeals if such testimony has not 

been irrevocably waived. But we do not believe we have misinterpreted the 

applicable law. We conclude, therefore, that appellants' argument 1, supra, 

warrants neither reargument nor reopening of the record under the criteria of 

25 Pa.Code §21.122. 

Appellants' argument 3, supra, though perhaps grounds for reversal of our 

adjudication by the Commonwealth Court, obviously does not meet the criteria of 

§21.122. Thus there remains only appellants' argument 2. In essence 

appellants are arguing that the Board should have recognized before preparing 
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the July 7, 1986 adjudication--and should now admit--that a proper adjudication 

of these appeals could not be rendered solely from the record made by Mr. 

Mazullo, without actually hearing the testimony and viewing the site. This is 

not an argument which falls under the criteria of §21.122, but rather amounts 

to a claim that the July 7, 1986 adjudication somehow violated due process 

requirements. We agree that appellants are entitled to due process, but we do 

not see how appellants' due process entitlements have been violated. As DER's 

response to appellants' petition for reconsideration points out, the appellants 

have not pointed to a single Finding of Fact in our July 7, 1986 adjudication 

which was wrong or even merely misstated because we had to prepare our Findings 

of Fact from the record. The appellants have not pointed to any case law which 

would require the Board to hold a full rehearing once Mr. Mazullo had resigned 

before preparing an adjudication of these appeals. 

Most importantly, the post-hearing briefs and responses thereto all had 

been filed by September 6, 1984. Mr. Mazullo resigned on January 31, 1986. 

The appellants surely must have expected that the Board would attempt to 

reassign and adjudicate Mr. Mazullo's completed (except for adjudication) 

appeals as soon as possible, and that their appeals--whose adjudication h~d 

been so long delayed--would be high on the list for reassignment and 

adjudication. Yet until our July 7, 1986 adjudication was issued, fully five 

months after Mr. Mazullo's resignation, the appellants never informed the Board 

that in their opinion a full rehearing was required. Instead the appellants 

waited contentedly for our July 7, 1986 adjudication to appear, and only 

thereafter--having found the adjudication not to their liking--made the argument 

that a full rehearing was required. On these facts, we must conclude that the 

appellants acquiesced in our preparation of the adjudication from the record 
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made by Mr. Mazullo, so that they should not now be allowed to argue that new 

hearings are required. We doubt that the appellants would have made the 

argument being discussed if we had sustained their appeals. In adjudicating 

these appeals from the record the Board has done nothing unusual; such always 

has been the Board's practice when Board members have resigned. See, e.g., Lower -----
Paxton Township Authority v. DER, Docket No. 80-205-W, 1982 EHB 111. We 

already have adjudicated other appeals from the record made by Mr.Mazullo 

before he resigned. See, e.g., Lower Providence Township v. DER, Docket No. 

84-338-G (Adjudication, August 7, 1986). In sum, we see no reason, in fairness 

or in law, to give the appellants two bites at the apple. They have pointed to 

no errors in our reading of the record Mr. Mazullo made, and have cited no case 

law in support of their request for new hearings. Their argument 2, supra, 

does not merit reopening the record or revision of our July 7, 1986 

adjudication. 

Before we can conclude this Opinion, there is one other matter to be dealt 

with. During the time these appeals were assigned to Mr. Mazullo, he granted 

writs of supersedeas in the appeals originally (before consolidation) docketed 

at 83-136-M and 83-180-M. Our July 7, 1986 Order vacated those writs. On 

August 11, 1986, the appellants petitioned the Board to reinstate those 

supersedeases, pending a ruling by the Commonwealth Court on their August 4, 

1986 appeal to Commonwealth Court. We deny this petition under established 

criteria. Pennsylvania Public Utility Commission v. Process Gas Consumers 

Group, 502 Pa. 545, 467 A.2d 805 (1983). We see no reason to believe that the 

appellants are likely to prevail in their appeal to Commonwealth Court; to 

protect the waters of the Commonwealth, the discharges which are the subject of 

their appeal should be treated as soon as possible by the persons having the 
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responsibility to perform the treatment, whom we have held to be the 

appellants. 

0 R DE R 

WHEREFORE, this 8th day of September, 1986, having granted reconsider-

ation, and having carefully reviewed our July 7, 1986 adjudication of these 

appeals in the light of the arguments in appellants' petition for reconsideration, 

our July 7 adjudication is wholly affirmed. Appellants' petition to reinstate 

the supersedeas writs vacated by our July 7, 1986 Order is denied. 

DATED: September 8, 1986 

cc: Bureau of Litigation, 
Harrisburg 
For the Commonwealth, DER: 

Diana J. Stares, Esq. /~vestern 

ENVIRONMENTAL HEARING BOARD 

MAXINE WOELFLING, CHAIIDfAN 

(_ . . 
/ / ,., .) 
--·;~ ~ .. ~-. 

EDWARD GERJUOY, MEMBER 

WILLIAM A. ROTH, MEMBER 

For Appellant William J. Mcintire Coal Co.: 
Leo M. Stepanian 
STEPANIAN & MUSCATELLO 
Butler, PA 

For Appellant R. G. Mcintire Coal Co.: 
B. Patrick Costello, Esq. 
COSTELLO & BERK 
Greensburg, PA 
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MAXINE WOELFLING, CHAIRMAN 

EDWARD GERJUOY, MEMBER 

WILLIAM A. ROTH, MEMBER 

H & R <X>AL (J)MPANY 

v. 

COMMONWEALTH OF PENNSYLVANIA 

E:NVIRONMENTAL. HEARING BOARD 
221 NORTH SE:CONO STRE:il:T 

THIRO F'I..OOR 
HARRISBURG, PE:NNSYI..VANIA 17101 

17171 787-3483 

M. DIANE SMITH 
SECRETAR~TOTHEBOARO 

DOCKET NO. 86-174-G 

Issued: September 11, 1986 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPINION AND ORDER 

Synopsis 

Appellant 1 s appeal is dismissed for repeated failure to obey the Board 1 s 

orders to file a pre-hearing rcenorandum, under the authority of·2s Pa.Code §21.124." 

Appellant bears the burden of proof in this appeal of DER' s de~al of appellant's 

request for release of appellant's surface mining bond. 25 Pa.Code §21.10l(a). 

OPINION 

Appellant 1 s pre-hearing rcenorandum originally was due June 16, 1986. 

On July 1, 1986, the pre-hearing mercorandum not having been filed, a certified 

letter, return receipt requested, was sent to appellant, setting a new due date 

of July 16, 1986 and warning that failure to file the pre-hearing rcerrorandum by 

•that date risk~ sanctions including dismissal of the appeal. Nevertheless, on 

August 8, 1986 the pre-hearing rcenorandum still had not J::een filed. On that date 

the Board sent the appellant another certified letter, return receipt requested, 
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extending the due date a secnnd tine, to August 18, 1986, and again waming the 

appellant that failure to file risked sanctions, including dismissal .. 

As of this date, the pre-hearing rrenorandum rerrains unfiled, although 

the Board has received the signed retum. receipts from the certified letters. 

Indeed, nothing whatsoever has been heard from appellant since the appeal was 

filed on March 27, 1986. This is an appeal of DER' s denial of appellant's request 

for release of appellant's bond posted in connection with appellant's surface 

mining o:t:erations. In such an appeal, the appellant bears the burden of proof, 

under the general rule that the burden vests with the party asserting the affinn­

a-qve of the issue, in this case the appellant who claims to deserve the requested 

bond :release. 25 Pa.Code §21.101 (a) • Even when the ap:t:ellant does not bear the 

burden of proof, the Board has dismissed appeals for failure to file a pre-hearing 

:rrenorandum after nl..literous extensions of tine and warnings of default. Penn Minerals 

O?rnpany v. DER, Docket 't>b. 85-221-G (Opinion and Order, July 31, 1986). Therefore, 

under the facts and applicable Board precedent, we see no reason not to dismiss the 

instant appeal, under the authority of 25 Pa.Code §21.124. Glen Irvan Corp?ration 

v. DER, Docket 't>b. 86-179-W (Opinion and Order, August 22, 1986). 'Ihe appellant 

has flagrantly· disregarded the Board's Orders, and has shown no interest whatsoever 

in prosecuting its appeal. 
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ORDER 

WHEREFORE, this 11th day of September, 1986, the al:::ove-captioned 

appeal is dismissed. 

DATED: September 11., 1986 

cc: Bureau of Litigation 
Harrisburg 

For the Co:rmonweal th, DER: 
Josei;h K. Reinhart, Esq. 
Western Fegion 

For Appellant: 
Martin L. ·Erdley, President 
H & R Coal Corrpany 
Kittanning, PA 16201 

ENVIIDNMENTAL HEAP-ING BOARD 

MAXINE IDELFLING, ClfAIRMAN 

WILLIAM A. RO'!H I .MEr-1BER 
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£.1axine -~-Joelflina, Chairrr.an 
EOWARO GER.JUOY, MEMBER 

William A. Ibth, Member 

In the Matter of: 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
221 NORTH SECOND STREET 

THIRO FLOOR 
HARRISBURG, PENNSYLVANIA 17101 

(717) 797-3493 

M. DIANE SMITH 
SECRETARY TO THE BOARD 

COMMONVVEALTH OF PENNSYLVANIA 
DEP.A..~JENT OF ENVIRONr-1ENTAL RESOURCES, 

Plaintiff 

v. OOCKET NO. 81-021-CP-M 

LAWRENCE COAL COMPANY, Issued: Septemb~r 12, 1986 

Defendant 

OPINION AND ORDER 
SUR PETITION FOR RECUSAL I 

Synopsis 

A petition that a Board nember recuse himself is to be decided in 

the first instance by the Board rrernber on his own, with or without a hearing 

conducted by that Board nember. 'Ihe issue of the Board nember' s recusal 

should be decided by another Board nember only if a hearing is required, and if 

the hearing will reach the Board nember' s own credibility or the Board rrernber 

intends to give evidence concenring his own conduct. In the instant case, the 

Board member whose .recusal is sought by Lawrence Coal decides on his own, with-

out a hearing, that Lawrence's allegations in support of recusal are rreritless 

and do not deserve a hearing. In particular, Lawrence's allegations arrount to 

"l:.h= assertion that because the Board rrernber has ruled against Lawrence in an 

earlier Opinion and Order and in a recent adjudication of the rrerits of this 

matter, he must be biased against Lawrence. Lawrence may be correct that the 
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Board member's decisions against Lawrence were inoorrect under applicable law 

and should be reversed, but erroneous decisions cannot r:er se be equated to 

bias. 

OPINION 

A. Introduction 

On May 27, 1986 the Board issued an adjudication of the above-captioned 

ma.tter. 'Ihe adjudication was signed by Board Chai:rrnan Maxine Woelfling and 

Board 1-anber Edward Gerjuoy; at the tirre, these were the only rrembers of this 

Board because the vacancy occasioned by the resignation of forrrer Board Member 

Anthony J. Mazullo, Jr. had not yet been filled. On June 6, 1986 Lawrence Coal 

("LaWrence") filed a timely petition· for reoonsideration, which asked the Board 

a) to dismiss the DER complaint for civil penal ties which had initiated this 

ma.tter, or in the altemative b) to have Ms. WOelfling recuse herself from this 

matter and have the Board appoint "an unbiased hearing examiner to hold a re­

hearing of the case and prepare a proposed adjudication for the Board." 

~e Board granted reconsideration on June 17, 1986 • 'lbereafter, on 

June 24, 1986, before the Bom::d could rule on the rrerits of Lawrence's June 6, 

1986 r:etition, Lawrence filed a "supplerrental" petition for reoonsideration, 

which inter alia now asked, no longer in the alternative, that a) our May 27, 

1986 adjudication be_ vacated and that b) Mr. Gerjuoy as well as Ms. i.-Joelfling 

be recused from further consideration of this case. Lawrence's supplerrental 

J;eti tion was untirrely under our rules. 25 Pa .Code §21.122. 'lberefore the 

Board is not required to rule on Lawrence's request that Mr. Gerj uoy recuse 

himself (the Board, having granted reconsideration, is required to rule on the 

qu:stion of Ms. WOelfling' s recusal, which was tirrely reqrested in Lawrence's 

original petition) . Nevertheless, because the petition for Mr. Gerjmy' s re­

cusal makes the serious charge that Board Member Gerjuoy is "biased in famr 
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of the DER in this matter," the Board will examine the question of Mr. Gerjmy' s 

recusal on its IIEri ts, rather than dismissing this question as having been 

untiiiEly raised, as the Board is enti tied to do. 

The procedure to be followed under Pennsylvania law by a judicial 

officer (here,the Environrrental Hearing Board member) who receives a petition 

for recusal has been clarified recently by the Pennsylvania Suprerre Court. 

Municipal Publications, Inc. v. Court of Co:rmon Pleas of Philadelphia County. 

489 A.2d 1286 (Pa. 1985); Reilly By Reilly v. Southeastern Pa. Transoortation 

Authority, 489 A.2d 1291 (Pa. 1985). These opinions make it clear that initially 

the petition for recusal is to be examined by the Board Member whose recusal is 

sought, in the light of the Code of Judicial Conduct, Canon 3C. If in this 

light the Board Member believes the petition for recusal is without foundation, 

and that the allegations of bias or conflict of interest do not IIEri t hearing, 

then he :rray dismiss the recusal petition on his own, without a hearing and 

without referral to or consultation with another Board ~r. Should a hearing 

be needed, it :rray be desirable that it be conducted by another Board Member than 

the Member whose recusal is requested, to avoid any appearance of impropriety; 

there is no requirerrent thcit another Board ~r be appointed to conduct this 

hearing, however, if the Board Member whose recusal is requested believes he 

can dJ so fairly and if his credibility is not at issue. If the hearing will 

reach his own credibility, or if he intends to give evidence oonceming his own 

conduct, then the Board .Merrber whose reCI:lSal has been requested should not con­

duct the hearing. 

On the basis of the procedure descril:ed in the preceding paragraph 

Board Member Gerjmy has reviewed Lawrence's allegation and argurrents in support 

of his recusal, and has detennined that they are IIEri tless and do not deserve 
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a hearing. 'Ihe remainder of this Opinion, prepared by Mr. Gerjuoy, explains 

the reasons for his decision not to recuse himself. 'Ihis Opinion has been 

signed by newly appointed :Board M:!Pber William A. Roth for the sole purpose · 

of confirming that the :Board agrees with the assertions made in this Opinion up 

to this point. Mr. Roth has not reviewed Mr. Gerjuoy' s decision not to recuse 

himself and does not intend to do so; the rerrainder of this Opinion is the 

responsibility of Mr. Gerjuoy alone, as is his deicision against recusal. 

Because: 1) Lawrence also has requested :Board ChainrEil Maxine Woelfling' s 

recusal; 2) on August 7, 1986 Ms. Woelfling determined (and inforrred the 

parties) that Mr. Gerjuoy and Mr. Roth, not Ms. Woelfling herself, should 

decide whether she should be recused from this matter; and 3) Mr. Gerjmy 

and rtr. Roth have not yet reached their decision on Ms. Woelfling' s recusal, 

:Board Chainnan Woelfling has not signed this Opinion nor played any role what-

soever in its preparation. 'lb emphasize that the rerrainder of this Opinion, 

on the subject of Lawrence's petition for Mr. Gerjmy' s recusal has been written 

by Mr. Gerjmy alone, said rerrainder is written in the first person singular. 

B. Request For Board M:mber Gerjuoy' s Recusal 

I have reviewed Lawrence's allegations and argurrEI1ts in the light 

of the Cbde of Judicial Conduct canon 3C, as interpreted by Municipal and Reilly, 

supra. Lawrence's contentions in support of its petition for If!Y recusal, 

construed (where there is ambiguity) as strongly as possible in Lawrence's 

favor, arrol.ID t to the following: 

1. Forner :Board ChainrEil IEnnis J. Hamish originally 
was assigned this matter, and presided over eleven days of hear­
ings on the :rrerits, concluded on November 23, 1982. 

2. On May 16, 1983, Mr. Harnish resigned from the 
:Board without having prepared an adjudication, but it was the 
understanding of the parties that Mr. Harnish ~uld prepare a 
proposed adjudication for the :Board's approval and issuance. 
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3. Nevertheless, after !tr. Harnish's resignation 
the Lawrence case was assigned by the Board to a hearing 
examiner, Edward R. casey, who was given the task of writing 
the pro:posed adjudication Lawrence had expected Mr. Hamish 
v;ould prepare. 

4. Lawrence first leamed of Mr. casey's assignment 
in a letter to counsel for Lawrence and for DER, dated 
October 20, 1983. 

5. Mr. casey's letter made various findings favorable 
to Lawrence, and suggested the parties resolve the matter by 
imposition of a "norrrinal" fine of about $1,000 against Lawrence. 

6. In res:ponse to Mr. Casey' s letter, DER' s counsel 
filed a petition for recusal of Mr. casey and filed a notion 
requesting reassignrrent of the case to another Board member. 

7. DER' s reasons for the requests in paragraph 6, 
supra, were, inter alia, that Mr. casey was biased against DER, 
jnexperienced in environrrental matters and had ignored reco:rmend­
ation.S made by Mr. Hamish. 

8. Although Lawrence opposed this petition and notion, 
the Board, in an order of November 22, 1983, reassigned the case 
to then Board M:rnber Mazullo for the pur:pose of drafting an 
adjudication. 

9. 'Ihe ·Board's action described in paragraph 8, supra, 
was taken without a hearing and contrary to the provisions of 
1 Pa.Cbde §35.186. 

10. During the pendency of the aforesaid petition and 
recusal, DER' s counsel revealed, in documents filed with the 
Board and ropied directly to Mr. r-:Jazullo and myself (the only 
Board members at the t.ine), that after resigning from the Board 
Mr. Harnish had engaged in improper ex parte comnunications with 
DER' s counsel conceming the Lawrence case. 

11. On the basis of these irnproper corrmunications with 
the DER, the substance of which was revealed to the Board members, 
and the November 22, 1983, decision of the Board, Lawrence 
petitioned that all members of the Board recuse thernsel ves in 
this matter, that the rornplaint be dismissed or that a hearing 
be scheduled to hear testirrony regarding the comnunications to 
deterrrrine the extent and content of the comnunications. 

12. '!he Board denied this petition of Lawrence' s in an 
Opinion and Order at the above-captioned docket number, 1983 EHB 
608 (I:ecember 12, 1983) ; this Opinion and Order was signed by 
Mr. Nazullo and myself. 
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13. This Opinion reflected the Board 1 s bias, in 
that it renoved Mr. casey from this matter at DER1 s request 
and over Lawrence 1 s objections on the basis of Mr. Hanrish 1 s 
improper comnunications, although it was DER, not Lawrence, 
who had received those comnunications. 

14. '!he aforesaid Opinion was wrong, in that the 
Board stated there was no need for its members to recuse them­
sel:ves even though the Board members had been rrade aware of 
the ron tents of Mr. Harnish 1 s ~ parte rornrrnmications to 
DER 1 s counsel. 

15 • 'Ihe Board IS adjudicatiOn Of thiS matter waS nOt 
iss red until May 2 7, 1986, long after Mr. Mazullo 1 s resignation 
from the Board (in January 1986). 

16. '!he May 27, 1986 adjudication was signed by 
Edward Gerjmy and Maxine Woelfling. 

17. The May 27, 1986 adjudication was adverse to 
Lawrence, and thus was contrary to Mr. casey 1 s findings which 
had been favorable to Lawrence; in particular, the Board adjudi­
cation irrposed a civil penalty of $150,700 on Lawrence whereas 
Mr. Casey had suggested a fine of about $1,000. 

I caill'lot see how these allegations and contentions coneeivably rould 

require I recuse :rqyself under the Code of Judicial Conduct Canon 3C. '!here are 

no claims that I have personal knowledge of the facts in this dispute between 

Lawrence and DER, or that I have ronflicts of interest, or that I myself have 

engaged in any conduct which could call :rqy irrpartiali ty into question. _ I know 

of no logic which would suggest that my receipt of a copy of a letter DER 1 s 

counsel filed with the Board, revealing the substance of a conversation ooncem-

ing this rratter between DER 1 s counsel and Mr. Harnish after Mr. Hamish left the 

Board, is evidence that .!_ am biased against Lawrence. Aside from this illogical 

suggestion, Lawrence rrerely is arguing that because the decisions concerning 

Lawrence in which I already have participated-nanely the IEcember 12, 1983 

Opinion and the May 27, 1986 adjudication--have gone against Lawrence, I must 

be biased against Lawrence. Put this way, and I don 1 t see ha.v lawrence 1 s ron-

tentions can be put any other way, Lawrence 1 s request that I recuse myself 
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obviously is absurd. My decisions may have been incorrect under applicable 

law, as Lawrence is privileged to try to convince the Cormonweal th Court, but 

that judgment, even if rendered by Comronwealth Court, would not of itself 

imply I am biased. Under the applicable statutes and regulations, I had no 

obligation whatsoever to accept Mr. Casey's proposed findings or conclusions 

of law. 71 P.S. §510-2l(f); 25 Pa.Code §21.86 (a). Nor did the Board have any 

obligation to keep Mr. casey assigned to the Lawrence case after his obviously 

improper (and unauthorized by the Board) revelation of his preliminary findings 

to the parties before those findings had been reviewed by any Board rrember. 

As Mr. casey himself admits in his letter of D:cember 5, 1983 to DER's counsel 

( ropied to Lawrence's rounsel, Mr. Mazullo and myself) , neither Mr. Ma.zullo 

nor I had been consulted by him before he wrote his October 10, 1983 letter 

to the parties. 

'lhe foregoing rejection of Lawrence's call for my recusal has been 

based on Lawrence's contentions as stated by Lawrence. Before closing, however, 

I point out that the rontention 11, supra, which is copied verbatim from para­

graph 17 of Lawrence's June 6, 1986 petition for reconsideration, is not wholly 

supported by the record. La.wr~nce never had petitioned for my recusal before 

it filed its supplerrental :t=eti tion of June 24 , 1986. On November 30 , 198 3, 

Lawrence did petition for Mr. Mazullo' s recusal but not mine; this petition 

was the subject of the Board's D:cember 12, 1983 Opinion. '!he Board's docket 

shows no other Lawrence petition which might have called for my recusal and 

conceivably has been overlooked by the Board until now; Lawrence has not cited 

any petition or other specific request for my recusal. It is true that Lawrence's 

answers to DER' s petition and rrotion concerning Mr. casey (described in contention 

6, supra) stated, under "New Matter": 
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'Ihe other rrernbers of the Environmental 
Hearing Board who served with Mr. Harnish 
would l::e unable to render an objective dete:rm:i.n­
ation in this matter in view of their relationship 
to Mr. Hamish and the alleged comnunica tion by 
Mr. Harnish to the J:::):partrrent. · 

WHEREFORE, the answering party asks that 
the petition l::e dismissed. 

'Ihis staterrent did not arrount to a fonnal request for my recusal, however; 

Lawrence rrerely asked that the aforesaid petition (and rrotion) l::e dismissed. 

'Ihe answers containing the just-quoted allegation about my inability to be 

objective were filed on November 9, 1983, before Lawrence filed its November 30, 

1983 petition which only requested Mr. Mazullo 's recusal. 

'Ihe facts just recounted greatly vitiate Lawrence's already very 

feeble case for my recusal. It now appears that Lawrence was willing to have 

rre participate in the adjudication of this matter until it received our May 27, 

1986 adjudication, at which point it decided that I was biased against Lawrence. 

Under the circumstances, it is difficult for rre to see how Lawrence's request 

for my recusal is rrore than a last desperate attempt to secure "tw:> bites at the 

apple." As I have explained, I admit that the May 27, 1986 adjudication may l::e 

incorrect (I do not claim infallibility), but this admission cannot be equated 

to an admission of bias against Lawrence. 

· In sum, Lawrence has utterly failed to rreet its burden of alleging 

(I' 11 ignore the requirenent of producing) evidence "which has a tendency to 

show bias, prejudice or unfairness" on my part. Re.flly, supra at 1300. I have 

no doubt that I can and will decide fairly any remaining issues before the Board 

in this matter, such as the rrerits of Lawrence's petition for reconsideration 

and the question of Ms. V\belfling' s recusal. I will not recuse myself. I see 

no need to withhold this decision until a hearing is held on the petition for 

my recusal. 
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ORDER 

WHEREFORE, this 12th day of ·September, 1986, Lawrence's 

:petition for BOard Member Gerjuoy' s recusal in this rratter is denied. 

DA'IED: September 12, 1986 

cc: Bureau of Litigation 
Harrisburg, PA 

For the Comrronwealth, DER: 
Diana J. Stares, Esq. 
Western Region 

For the Defendant: 
William M. Radcliffe, Esq. 
COLDREN, I:::eHMS & RAICLIFFE 
Uniontown, PA 

ENVIRONMENTAL HEARING BOARD 

WILLIAM A. ID'IH, M:mlber 
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MAXINE WOEL.Fl..ING, CHAIRMAN 

EDWARD GERJUOY, MEMBER 

WIL.L.IAM A. ROTH, MEMBER 

MILL SERVICE, INC. 

COMMONWEALTH OF F'ENNSYLVANIA 

ENVIRONMENTAL. HEARING BOARO 
221 NORTH SE:CONO STRE:E:T 

THIRO FLOOR 
HARRISBURG, F'E:NNSYLVANIA 17101 

17171 787-3483 

M. DIANE SMITH 
SECRETARY TO T"'E BOARC 

v. EHB Docket No. 86-514-R 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES Issued: September 16, 1986 

Synopsis 

OPINION AND ORDER 
SUR 

PE'ITTION FOR SUPERSEDEAS 

Appellant 1 s Petition for Supersedeas is denied sua sponte for 

nonconformance to the Board 1 s rules of practice and procedure at 25 Pa.Code 

§21.77~-

OPINION 

On September 5, 1986,-Mill Service, Inc. (Appellant) filed an appeal 

of certain provisions of Solid Waste Disposal Permit No. 301071 (Permit) 

issued to it by the Department of Environmental Resources (DER). Specifically, 

Appellant is seeking elimination of Permit Paragraph 22 which requires 

Appellant to obtain environmental impairment insurance (impairment 

insurance). Concurrent with its appeal, Appellant filed a Petition for 

Supersedeas (Petition) to stay the effect of the requirement for impairment 

insurance, which petition is the subject of this opinion and order. 
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The Board's rules of practice and procedure regarding supersedeas 

are presented at 25 Pa.Code §21.75 et seg. Rule 21.77 specifies the contents 

of a petition for supersedeas as follows: 

§21.77. Contents of petition for supersedeas. 

(a) A petition for supersedeas shall plead 
facts with particularity and shall be supported 
by one of the following: 

(1) Affidavits, prepared as specified in 
231 Pa.Code Rules 76 and 1035(d) (relating to 
definitions and motion for summary judgment), 
setting forth facts upon which issuance of the 
supersedeas may depend. 

(2) An explanation of why affidavits have 
not accompanied the petition if no supporting 
affidavits are submitted with the petition for 
supersedeas. 

(b) A petition for supersedeas shall state 
with particularity the citations of legal 
authority the petitioner believes form the basis 
for the grant of supersedeas. 

(c) A petition for supersedeas may be denied 
upon motion made before a supersedeas hearing or 
duri~g the proceedings, or ~ sponte, without 
hearing, for one of the following reasons: 

(1) Lack of particularity in the facts 
pleaded. 

(2) Lack of particularity in the legal au­
thority cited as the basis for the grant of the 
supersedeas. 

(3) An inadequately explained failure to 
support factual allegations by affidavits. 

(4) A failure to state grounds sufficient 
for the granting of a supersedeas. 

(d) The Board, upon motion or ~ sponte, may 
direct that a prehearing conference be held. 

(Emphasis added) 

This rule was adopted by the Environmental Quality Board and 

published at 16 Pa.B 3108 (August 23, 1986), effective upon publication. 

It clearly states requirements for the content of petitions for supersedeas, 

as well as standards for denial of petitions for failure to satisfy 
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content requirements.1 Though Appellant's petition incorporates its Notice 

of Appeal and supporting documents, the Board, nonetheless, finds Appellant's 

petition lacking particularity as well as adequate support. 

Appellant, at paragraphs 3 and 4 of its petition, presents the 

following factual allegations and legal contentions in support: 

3. By appeal of even date herewith, Mill Service 
filed an appeal before the Environmental Hearing Board 
challenging the portion of Paragraph 22 regarding en­
vironmental impairment insurance on the following 
grounds: 

a) that such insurance is not commercially 
available and compliance with Paragraph 22 
of the Permit is impossible; and 

b) that regulations do not require such in­
surance and no other person in the Common­
wealth has been required to obtain such 
insurance. 

4. Because environmental impairment insurance is 
not commercially available, Mill Service will not be· 
able to operate under the Permit and will be caused 
irreparable harm unless a supersedeas is issued. 

Other than the allegations that " ... insurance is not commercially 

available •.• " and that " ••• no other person in the Commonwealth has been re-

quired to obtain such insurance •.. " no other factual allegations are made and 

the support for pleadings required by 25 Pa.Code §21.77(a)(1) or (a)(2) is 

not provided. In addition, the petition contains no citations of legal 

authority as required by 25 Pa.Code §21.77(b). Pursuant to 25 Pa.Code 

1 By comparison, the former rule was more general in nature: 

§21.77. Contents of petition for supersedeas. 
A petition for supersedeas shall state with particu­

larity the facts and citations of legal authority upon 
the basis of which the petitioner believes the petition 
should be granted. A petition for supersedeas may be 
denied without hearing for lack of such specificity, or 
for failure to state grounds sufficient for the granting 
thereof. 
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§21.77(c), any one of these deficiencies is reason enough to deny the 

petition. 

ORDER 

AND NOW, this 16thday of September, 1986, Appellant's Petition for 

Supersedeas is denied~ sponte for nonconformance to 25 Pa.Code §21.77. 

DATED: September 16, 1986 

cc: Bureau of Litigation 
Harrisburg, PA 

bl 

For the Commonwealth, DER: 
Western Region 

For Appellant: 
John E. Beard, Esq. 
Kenneth M. Argentieri, Esq. 
KIRKPATRICK & LOCKHART 
Pittsburgh, PA 

ENVIRONMENTAL HEARING BOARD 

WILLIAM A. ROTHJJ MEMBER 
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!·1axine ~-Joelflina, Chai:ri!'an 
EDWARO GERJUOY, MEMBER 

William A. Foth, Member' 

In the Hatter of: 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAl. HEARING BOARD 
221 NORTH SECOND STREET 

THIRD FLOOR 
HARRISBURG, PENNSYLVANIA 17101 

(717) 787-3483 

M. DIANE SMITH 
SECRETARY TO THE BOARO 

COMMOM-\lEAL'IH OF PENNSYLV.M.JIA 
DEPARII•IEl'JT OF ENVIR0~-1ENTAL RESOURCES, 

Plaintiff 

v. DOCKET NO. 81-021-CP-M 

LAWRENCE CDAL COMPANY, Issued: September 16, 1986 

Defendant 

OPINION AND ORDER 
SUR PETITION FOR RECUSAL II 

Synopsis 

Under the Code of Judicial Conduct Canon 3C, a :petition for recusal 

of a Board Member who was a DER attorney during the period of this litigation 

rrerits an evidentiary hearing to ascertain the actual facts concerning the 

Board Member's association with this litigation while a DER attorney. Because 

the Board Member whose recusal has been requested probably will have to testify 

at said evidentiary hearing, she cannot conduct the hearing herself and the 

decision on her recusal must be made by the other Board Mernbers. The evidentiary 

hearing will be Uimecessary, however, and need not be held, if the tv.D other 

Board Members unaninously decide to fully affinn the Board's previous adj udi-

cation of this matter. 
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OPINION 

On September 12, 19.86, ~ issred an Opinion and Order (hereinafter 

"Lawrence I") at this docket number, reject,ing the p:tition by Lawrence Coal 

("Lawrence") that Board M::mlber Edward Gerjuby recuse himself from any· further 

. particip:ition in this :rratter. As we explained in that Opinion, tmder Pennsy1-

vania law a p:tition that a Board M:mber be recused can be--and in Mr. Gerjuoy 1 s 

case was-rejected by the Board :rrernber himself, on his own authority and without 

a hearing if he deems a hearing unnecessary. Lawrence also has petitioned for 

Board Chainnan Maxine Woelfling 1 s recusal. Ms. Woelfling, in accordance with 

the reasoning of our Lawrence I Opinion, has inforrred the parties that she will 

not herself decide whether she should be recused from this :rratter, but will 

leave that decision to the other rrernbers of the Environrrental Hearing Board. 

'Iherefore the unders-igned now rule on Lawrence 1 s petition for Ms. Woelfling' s 

recusal. Board member Gerjuoy is participating in this decision by virtue of 

our Lawrence I Order. 

Much of the pertinent history of this :rratter has been stated in 

Lawrence I and need not be rep: a ted here, which will concentrate on Lawrence 1 s 

contentions in suppJrt of Ms. Woelfling' s recusal. 'lhese contentions, taken 

from Lawrence 1 s p:ti tions and construed (where there is ambiguity) as strongly 

as possible in Lawrence 1 s favor are as follows: 

1. On May 27, 1986, the Board issued an adjudi­
cation of the above-captioned matter, assessing civil 
penalties of $150,700 against Lawrence. 

2. 'Ihis adjudication, which was signed by 
Board Menber li'belfling as well as by Board I-Ernber Gerjuoy, 
originally was prepared by Ms. Vbelfling and then approved 
by Mr. Gerjmy. 

3. .Maxine Woelfling was employed by DER, in the 
capacity of an attorney, before being appJinted to the Board. 

996 



4. In this capacity Ms. Woelfling held various · 
DER positions, including the position of Chief Regulatory 
Cbunsel to DER, which involved reviewing pleadings and briefs, 
including the docurrents in this matter filed by DER with 
the Board. 

5. Ms. Woelfling held these positions at the tine 
of the alleged Lawrence violations which are the subject of 
this action, at the tine DER filed the conplaint for civil 
penalties which initiated this action, and during the hearings 
on this matter. ' 

6. As Chief Regulatory Counsel, Chainnan Woelfling 
would have been instrurrental in policy making decisions 
involving the very regulations sought to be enforced by DER 
in this matter. 

7. 'Ihe determination in this case concerns certain 
policy issues wherein DER has taken a position contrary to 
Lawrence. 

8. ~-1axine Woelfling, at the tirre this matter was 
being litigated, had an interest in the outcorre because of 
her ·position with DER. 

9. At one tirie in the past, long before Ms. Woelfling 
joined the Board, but while she was DER 1 s Chief Regulatory 
Counsel, this matter was assigned to a hearing examiner narred 
Edward R. Casey. 

10. On October 20, 1983, Mr. Casey wrote a letter to 
the parties which made various findings favorable to Lawrence, 
and suggested the parties resolve the matter by imposition of 
a "nominal" fine against Lawrence, of about $1,000. 

11. As a result of this letter, DER requested that 
!-fi:'. Casey be recused from this matter, and that the case be 
reassigned to another Board member. 

12. 'lhese DER requests were granted over Lawr.ence 1 s 
objections. 

13. Ms. Woelfling is t=ersonally acquainted with DER1 s 
forner and present counsel in this matter. 

14. 'Ihe May 27, 1986 adjudication obviously is contrary 
to !>1r. Casey 1 s findings, and imposes very much rrore than a 
nominal fine of $1,000 against Lawrence. 

15. Lawrence first becarre aware of Ms. Woelfling 1 s 
participation in this matter when it received the May 27, 1986 
adjudication. 
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Lawrence argues that the above-listed contentions justify Ms. 

Woelfling' s recusal under the Code of Judicial Conduct canon 3C, whose 

:r;:ertinent sections read: 

... 

c. Disqualification 

(1) A judge should disqualify himself in 
a proceeding in which his impartiality might 
reasonably be questioned, including but not 
limited to instances where: 

(a) he has a :r;:ersonal bias or prejudice 
concerning a party, or personal knowledge 
of disputed evidentiary facts concerning 
the· proceeding; 

(b) he served as lawyer in the rratter 
in controversy, or a lawyer with whom he 
previously practiced law served during such 
association as a lawyer concerning the matter, 
or the judge or such lawyer has been a 
rraterial witness concerning it; 

Comrentary 

A lawyer in a governrrental agency does 
not necessarily have an association with other 
lawyers employed by that agency within the 
rreaning of this subsection; a judge forrrerly 
employed by a governrrental agency, however, 
should disqualify himself in a proceeding if 
his impartiality might reasonably be questioned 
because of such association. 

Before deciding whether in the light of the above-quoted Canon 3C 

Ms. WJelfling should be recused from furthe~ participation in this rratter, it is 

important to recognize that such a decision is the only one we are rendering in 

this Opinion. Lawrence's contentions in support of Ms. Woelfling's recusal are 

embodied in a petition and supplertE11.tal :r;:etition for reconsideration of our 

May 27, 1986 adjudication. Lawrence argues that IvJs. Woelfling should have 

recused herself from participation in the May 27, 1986 adjudication, and that 

her failure to recuse herself has "irreparably tainted" that adjudication. 

Perhaps so, and for that reason we have agreed to reconsider the May 27, 1986 
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adjudication. But before we proceed to decide the :merits of Lawrence's request 

for reconsideration, i.e., before we decide ~1hether our May 27, 1986 adjudication 

should be rrodified or even vacated, we first must decide which Board rrembers 

should participate in our ruling on those rreri ts. 

We believe that Lawrence's contentions listed supra warrant an 

evidentiary hearing to ascertain the actual facts ronceming Ms. Woelfling' s 

previous association with this litigation. Although we have no reason whatsoever 

to doubt Ms. Woelfling' s impartiality in this matter, our standard must be canon 

3C' s language that recusal is warranted when impartiality "might reasonably be 

questioned." Under Canon 3C(l) (b), as a:rrplified by the Comrrentary we have quoted, 

Ms. Woelfling should be recused from this matter if her previous association 

with DER, especially her p::>sition as Chief Regulato:ry Counsel, would occasion 

a reasonable neutral observer to question her irnpartiali ty, irrespective of 

whether or not she actually has any partiality toward DER in this matter. With­

out an evidentiary hearing, at which Ms. Woelfling would have to testify about 

the nature and degree of her forrrer association with this litigation and with 

DER' s rounsel the:r:ein, we cannot decide whether her irrpartiality "reasonably" 

can be questioned. We agree that Lawrence's contentions, taken at face value 

without fleshing out the facts, q:>uld justify such "reasonable" questioning of 

Ms. Woelfling' s future participation in this matter. We add that in view of 

this ruling it is evident that Chairman Woelfling's conclusion that the decision 

on her recusal should be ILade by the remaining PDard rrembers was quite rorrect, 

since under applicable authority she should not be making that decision herself 

when an evidentiary hearing requiring her testirrony will have to be held. 

Municipal Publications, Inc. v. Court of Cornrron Pleas of Philadelphia County, 

489 A.2d 1286 (Pa. 1985). 
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We see no i.rmediate necessity for this evidentiary hearing, however, 

which only can further delay our final resolution of this already long-delayed 

matter. The Board now once again boasts a full complerrent of three rrernl::.ers. 

Board .Mernl::.ers Gerjuoy arid Roth are competent to rule on the rreri ts of Lawrence I s 

petition for reconsideration of our May 27, 1986 adjudication. If they should 

agree that the adjudication should be affirrred, the affirmation will have been 

by a majority of the full Board and there will be no need for Ms. Woelfling 1 s 

participation in the affirrration. On the other hand, if Mr. Gerjuoy and Mr. Roth 

canmt agree on affirmation of our May 27, 1986 decision, or even if they agree 

rrodification of that adjudication will be necessary, then Ms. Woelfling' s 

participation in further consideration of this matter smuld not be prevented 

unless her recusal indeed is required under Canon 3C; in these latter events, 

therefore, an evidentiary hearing on the subject of Ms. vJoelfling 1 s recusal will 

be held and the renaining Board rrembers will decide whether or not she should 

be recused, before the final ruling on the merits of the petition for reconsider­

ation is issued. 

Before closing vve stress that the aforesaid evidentiary hearing, if 

held, will be concemed solely with Ms. Woolfling 1 s relationship to this liti­

gation during her tenure as a DER attomey. We will not perrni t, e.g. , testirrony 

or discovery concerning connrunications in 1983 between forrrer Board Chairrran 

o=nnis Hamish and DER counsel or the Board; similarly we will not permit 

testirrony or discovery about any past recormendations made by Mr. Casey and/or 

Mr. Nazullo concerning the adjudication of this matter. Such testirrony would be 

quite irrelevant to the question of Ms. V.belfling 1 s recusal under Canon 3C. As 

we stated in Lawrence I, the present Board rrembers are in no way botm.d by any 

recorrrcendations from past hearing examiners or Board rrernl::.ers who never completed 

a formal adjudication of this matter. :r.1s. Woelfling and the other present Board 
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rrernbers always are free to differ with each other al:xmt any draft adjudication 

prepared by any one of them, and therefore certainly have no obligation to 

accept or even take seriously rerorrrrendations which never were fo:rrnally adopted 

by the Board, from persons who never were or no longer are Board members. Th~ 

errors, if any, in our May 27, 1986 adjudication must be discernible from the 

evidence on the rerord and the parties' post-hearing briefs. The claim that 

Mr. Casey ~uld have written a draft adjudication much rrore favorable to 

Lawrence (which draft adjudication very well might have been utterly rejected 

by the Board) is quite irrelevant to the issue of the correctness of our Nay 27, 

1986 adjudication and to the issue of Ms. Woelfling' s requested recusal. 

ORDER 

WHEREFORE, this 16th day of September, 1986, it is ordered that: 

1. A final decision on Lawrence Coal's petition that Board Chai:rrnan 

~>Joelfling be recused from any further participation in this matter is deferred 

until the undersigned Board Members have oompleted their deliberations roncern­

ing Lawrence's petition for reconsideration of our May 27, 1986 adjudication 

of this IPatter. 

2. If the undersigned agree that Lawrence's petition for reconsider­

ation is rreritless, and that our May 27, 1986 adjudication should be affirrred 

without any rrodification, Lawrence's petition for Ms. Woelfling' s recusal will 

be rroot and will be dismissed as such. 

3. If the undersigned do not agree that our May 27, 1986 adjudication 

should be affirrred without rrodification, an evidentiary hearing will be scheduled, 

solely on the subject of Ms. Woelfling' s relationship to this litigation during 

her tenure as a DER attorney. 
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4. In this event, a final decision on Lawrence 1 s petition for 

reconsideration will be deferred until the undersigned determine whether 

Ms. Woelfling should participate in the reconsideration decision. 

5. Until the undersigned render t..'leir final decision on Lawrence 1 s 

petition for Board Chai:r:rran Woelfling 1 s recusal, she will not participate in 

this matter. 

DATED: September 16, 1986 

cc: Bureau of Litigation 
Harrisburg, PA 

For the Corrmonwealth, DER: 
Diana J. Stares, Esq. 
Western Region 

For the n:fendant: 
William M. Radcliffe, Esq. 
COLDREN I D:HAAS & RAOCLIFFE 
Uniontown, PA 

ENVIroNMENTAL HEARING BOARD 

~VILLIAM A. ROTH 
Member 
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MAXINE WOELFLJNG, CHAIRMAN 

EDWARD GERJUOY, MEMBER 
WILLIAM A. ROTH, MEMBER 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING SOARD 
221 NORTH SE:CONO STRE:i!:"l' 

THIRC F'L.OOR 
HARRISBURG, F'E:NNSYL.VANIA 17101 

!717) 7B7-3483 

MR. AND MRS. DANIEL E. BLEVINS 
and MRS. NANCY LEE ELLIS 

M. DIANE SMITH 
SECRETARYTOTHI!:BOARC 

v. EBB Docket No. 82-154-M 
COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

and 
SOUTHEASTERN CHESTER COUNTY REFUSE 
AliTHORITY, and NEW GARDEN TOWNSHIP, 

Permittees 
Issued: September 17, 1986 

OPINION AND ORDER 

Synopsis 

Perm~ttee's Motion to Dismiss is denied because Appellant properly 

seeks review of appealable issues relating to the reissuance of a solid waste 

permit. See Bethlehem Steel v. DER, 390 A.2d 1383, 37 Pa. Cmwlth 479 (1978); 

Newlin Township v. DER and Strasburg Associates, 1979 EHB 33. The scope of 

Appellant's appeal, however, is limited to those issues not considered during 

the original issuance of this permit. 

OPINION 

On September 9, 1977 the Department of Environmental Resources (DER) 

issued a permit to the AAK joint venture (AAK) for the operation of a natural 

renovation solid waste landfill. There was no appeal taken from the issuance 

of this permit. The permit was reissued in 1982 to New Garden Township (New 

Garden), and subsequently reissued a second time in 1984 to Southeastern 

Chester County Refuse Authority (S~CCRA), the present permit holder. Mr. and 

Mrs. Daniel Blevins and Mrs. Nancy Lee Ellis (Appellants) appealed both of 
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these reissuances. Since this time, this case has become a procedural 

imbroglio. 

Appellants appealed the New Garden Township permit reissuance to the 

Board. Shortly thereafter, New Garden transferred the permit to SECCRA. 

Subsequent to this transfer, New Garden Township argued to the Board that the 

appeal had been mooted by New Garden's transfer of the permit to SECCRA. The 

Board agree~ with New Garden and dismissed the appeal. Appellants petitioned 

Commonwealth Court for review of the Board's decision, and it reversed and 

remanded the case to the Board for determination on the merits. The 

Commonwealth Court based its decision on the fact that the permit was never 

actually extinguished and, thus, the case was never mooted. 

During this time, Appellants had filed a notice of-appeal from the 

reisSuance of the permit to SECCRA. By an Order dated September 18, 1985, the 

Board cons.olidated Appellant 1 s appeals against New Garden (Docket No. 

82-154-M) and SECCRA (Docket No. 84-382-M). SECCRA, being the present permit 

holder, is actively arguing the case before the Board. 

Presently, SECCRA has fil~d a Motion to Dismiss asserting that, since 

Appellants did not contest the original permit issuance in 1977, Appellants 

have waived their right to appeal all issues explored in the subsequent 

reissuances. Appellants contend, however, that between the time of the 

original permit issuance and its subsequent reissuances, the law governing 

solid waste disposal was amended and now requires consideration of issues not 

explored during the original permit issuance. 

The initial issuance of_ the permit in question was pursuant to the 

Pennsylvania Solid Waste Management Act, the Act of July 31, 1968, P.L. 788, 

35 P.S. §6001 ~ ~· (repealed). This law was repealed in 1980 by the 

enactment of the Solid Waste Management Act, the Act of July 7, 1980, P.L. 
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380, 35 P.S.§6018.101 et. ~ Both reissuances of the solid waste permit in 

question were evaluated under the standards of the 1980 Act. 

Appellants aver that DER abused its discretion by approving the solid 

waste permit despite the overwhelming evidence running contrary to permit 

reissuance. Moreover, Appellants also aver that, in light of previously 

unconsidered evidence, the DER violated its constitutional duty as trustee of 

the public resources of Pennsylvania. SECCRA, on the other hand, asserts that 

the 1980 solid waste law is essentially identical to the 1968 version in both 

the scope and nature of considerations required for the issuance of a solid 

waste permit. The Appellants, according to SECCRA, have, thus waived their 

rights to appeal any matter considered during reissuance. 

Failure of an aggrieved party to file a timely appeal from an initial 

permit issuance operates as a waiver of the party's right to contest that 

permit issuance at a later date. See Bethlehem Steel v. DER, 390 A. 2d 1383, 

37 Pa.Cmwlth 479 (1978); and Newlin Township v. DER and Strasburg Associates, 

1979 EHB 33. If an uncontested permit is ~issued, matters necessarily 

considered during the original issuance proceeding are unappealable upon 

reissuance. Id. 

Upon review, the Board does not agree with SECCRA's position that the 

quantity and quality of factors considered ·under The Solid Waste Management 

Act of 1980 are the same factors evaluated under the Pennsylvania Solid Waste 

Management Act of 1968. The Solid Waste Management Act of 1980, 35 P.S. 

6018.101, has, among other things, expanded the scope of factors to be 

considered by DER prior to the issuance of a solid waste permit. Compare The 

Solid Waste Management Act of 1980, 35 P.S.6018.503; and The Pennsylvania 

Solid Waste Management Act of 1968, 35 P.S.6007. 

Section 503 (c) of the Solid Waste Management Act of 1980 states the 
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Department may deny a permit if " [it] finds that the permittee has shown a 

lack of ability or intention to comply with any provision of this act or any 

of the acts referred to in this subsection ... " 35 P.S. 6018.503(c). 

Consistent with this language, the DER has generated a questionaire, commonly 

referred to as a Module 10, which inquires into the compliance history of the 

permittee. Production of historical, compliance evidence of this nature by 

the permittee was not required under the 1968 solid waste law. Appellants 

plan to appeal the previously unconsidered contents of SECCRA's Module 10 in 

the present litigation. Since such information was not considered during 

evaluation of the original permit application, it cannot be said that 

Appellants have waived their rights to contest this evidence. See Bethlehem 

Steel v. DER, 390 A.2d 1383 (1978); and Newlin Township v. DER and Strasburg. 

Associates, 1979 EHB 33. Any decisions made by the DER.which were based upon 

the compliance history information submitted by SECCRA during the reissuance 

procedure are, therefore, reviewable by the Board. 

In addition to evaluating evidence regarding history of compliance, 

the DER must consider the environmental concerns enunciated in Pennsylvania 

Constitution Article I, §27. See 35 P.S. 6018.102. Article I, §27, a 

self-executing provision, states, "[t]he people have a right to clean air, 

pure water, and to the preservation of the scenic, historic and esthetic 

values of the environment .•. the Commonwealth shall conserve and maintain them 

for the benefit of all the people". The Pennsylvania Commonwealth Court has 

interpreted this constitutional language to require compliance with a 

three-part environmental balancing test. See Payne v. Kassab, 312 A.2d 86, 

11 Pa.Cmwlth 14 (1973). Specifically, the Payne decision requires inquiries 

into whether 1) all applicable statutes and regulations relevant to natural 

resource protection have been complied with; 2) the record of the case 
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demonstrates a reasonable effort to reduce the environmental incursion to a 

minimum; and 3) the environmental harm which will result from the action in 

question so clearly outweighs the benefits to be derived therefrom that to 

proceed would be an abuse of discretion. Id. at 94. It should be noted that 

the DER was obligated to consider both Article 1, §27 and the Payne decision 

at the time of the initial permit issuance. 

Since August 1, 1980, however, the DER satisfies the obligations of 

Article 1, §27 by requiring the submission of an environmental assessment 

statement. This environmental assessment statement, or Module 9, is a 

questionnaire, required for all permits, inquiring extensively into the 

environmental ramifications of a proposed DER action. 

SECCRA correctly asserts that some possible environmental 

consequences were evaluated under the Pennsylvania Solid Waste Management Act 

of 1968. The Module 9, however, requires an exponentially more particular and 

extensive inquiry .into enviro~ental impacts than previously required. See 

Township of Middle Paxton, et.al. v. DER, 1981 EHB 315, 337. See also Exhibit 

A-9 from Transcript of Hearing April 1, 1986 (a copy of SECCRA's completed 

Module 9). Specifically, environmental conGerns evaluated during reissuance 

of the permit in question, yet not during the.original issuance, include; the 

effect of increased automotive traffic in the vicinity if the landfill 

(Exhibits A-7,A-12), plant and wildlife endangerment resulting from reissuance 

of the solid waste permit (Exhibit A-9), and Module 9 comments generated by 

the local County and Township affected by the landfill permit reissuance 

(Exhibit A-2, A-3, A-5). These additional areas of inquiry, not considered by 

DER in 1977, are appealable issues, since no adversely affected party has had 

the opportunity to challenge them until the present time. 
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Finally, in reviewing the permit reissuance applications, the DER 

considered information regarding the possibility of groundwater pollution by 

natural renovation landfills. Evidence of this type was not available to the 

DER upon original issuance of the permit, and thus was not considered. See 

Brief of Commonwealth, DER, June 18, 1986. Consistent with the discussion 

above, previously unaddressed issues considered by DER during a permit 

reissuance are reviewable by the Environmental Hearing Board. See Bethlehem 

Steel, 390 A.2d 1383. Specifically, DER 1 s Norristown Regional Waste 

Management Facilities Chief Lawrence Lunsk considered parameters, such as 

biological oxygen demand (BOD), total organic carbon (TOC), and total 

halogenated organics (TOX), which allegedly could effect groundwater present 

below the landfill in question. SECCRA was directed by DER to monitor for 

such parameters, unlike AAK or New Garden Township, in an attempt to determine 

the merits of "natural renovation" landfills·. DER 1 s consideration of 

additional safeguards is a reviewable exercise of discretion for the Board. 

See Brief of Commonwealth, DER, June 18, 1986. 

In light of the above discussion, the Board holds that the previously 

uncontested issues enuciated above, which were not subject to inquiry during 

the evaluation of the original permit issuance, are appealable issues before 

the Board, and thus have not been waived by Appellants. Therefore, 

SECCRA's Motion to Dismiss is denied. The scope of review before the Board, 

however, will be limited to issues evaluated by the DER during reissuance, but 

not considered during the initial permit issuance. Specifically, these 

previously unaddressed issues are as follows: Module 10 history of compliance 

considerations; Module 9 constitutional concerns including increase in 

traffic, the threat to endangered wildlife, and comments of Chester County and 

London Grove Township; and finally, groundwater pollution problems possibly 
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associated with natural renovation landfills. 

ORDER 

AND NOW, this 17thday of September, 1986, it is ordered that SECCRA's 

Motion to Dismiss is denied. The scope of the issues of this appeal, however, 

will be limited to those not addressed during the original permit issuance as 

enuciated above. 

DATED: September 17, 1986 

cc: For the CODBDonwealth, DER: 

bl 

Kenneth A. Gelburd, Esq: 
Eastern Region 

For Appellants: 
John C. Snyder, Esq. 
Paoli, PA 

For New Garden Township: 
George A. Brutscher, Esq. 
Kennett Square, PA 

For SECCRA: 
Roger E. Legg, Esq. 
West Chester, PA 

ENVIRONMENTAL HEARING BOARD 

{ ''-'"t~. v~$ d 

MAXINE WOELFLING, CHAIRMAN 
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MAXINE WOEL.FL.ING, CHAIRMAN 

EDWARD GERJUOY, MIEMBIER 

WIL.L.IAM A. ROTH, MIEMBIER 

COMMONWEALTH OF F'ENNSYt..VANIA 

ENVIRONMENTAL. HEARING BOARO 
221 NORTH SS:CONO STRS:S:T 

THIRO F"L.OOR 
HARRISBURG, F'E:NNSYL.VANIA 17101 

:717) 787-3483 

DELTA EXCAVATING & TRUCKING CO., INC. 
and DELTA QUARRIES & DISPOSAL, INC. 

M. DIANE SMITH 
SECRETARYTOTHEBOARO 

v. EBB Docket No. 86-266-W 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

Issued: September 17, 1986 

Synopsis 

OPINION AND ORDER 
SUR 

PETITION TO INTERVENE 

A municipality's request to intervene in an appeal challenging the 

Department of Environmental Resources• (Department) rejection, pursuant to a 

Consent Order, of procedures to cap a landfill is granted, but limited in 

several respects. The municipality is not permitted to introduce evidence of 

whether the capping procedures comply with the Department's regulations, as 

its interest there is adequately protected by the Department, and, the 

municipality is not permitted to present evidence on the adequacy or legality 

of the underlying Consent Order. 

OPINION 

The above-captioned appeal· involves Delta Excavating and Trucking 

Co., Inc.'s and Delta Quarries and Disposal's (Appellants) appeal of an April 

21, 1986 letter from the Department of Environmental Resources (Department) 

stating that the Department would not entertain any further efforts to 

approve Appellants• current capping procedures at the Delta Landfill. The 
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landfill is located in Franklin Township, Huntingdon County. The Department 

apparently believes Appellant has failed to properly submit an approvable 

capping plan for certain overfilled areas of the landfill, as called for in a 

Consent Order dated November 1, 1984, entered into by Appellants and the 

Department. This appeal was filed May 25, 1986. On July 17, 1986, the 

Frank_lin Township Board of Supervisors (Township) filed a Petition to 

Intervene. Appellants filed an Answer on August 11, 1986, requesting the 

Board to deny said petition. The Board here grants the Petition to 

Intervene, but limits its scope as outlined below. 

Township's petition gives the following reasons why it should be 

granted intervention: disposition of this appeal may affect the health and 

welfare of its residents; there is a threat to groundwater in the vicinity of 

the landfill; contamination has been detected in monitoring wells down 

gradient from the landfill; local trout streams. used. by residents could be 

contaminated; this appeal may adversely affect another appeal in which 

Township and Appellants are parties at EHB Docket No. 84-403-W; the Consent 

Order does not require adequate remediation; and the capping as it has been 

performed, as well as the requirements of the Consent Order, violates DER 

regulatio~s. Appellant's Answer claims that, to the extent Township has any 

interest in this matter, it will be fully and adequately represented by the 

Department, Township is attempting to usurp the enforcement powers of the 

Department, any relation between this appeal and No. 84-403-W is not an 

"interest" for purposes of this appeal, intervention would unnecessarily 

complicate this appeal, no threat to groundwater exists, and Appellant's 

other claims are baseless. 

Intervention is discretionary with the Board and is subject to such 

terms and conditions as the Board may prescribe. 25 Pa.Code §21.62(b). 
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Although not exclusive, the Board considers the following in ruling upon a 

petition to intervene: (1) the prospective intervenor's precise interest; 

(2) the adequacy of representation provided by the existing parties; (3) the 

nature of the issues before the Board; (4) the ability of the prospective 

intervenor to present relevant evidence; and (5) the effect of intervention 

on the administration of the statute(s) under which the original proceeding 

is brought. Franklin Twsp. v. DER, 1985 EHB 853. 

The prospective intervenor must show that its interests are relevant 

and would not be adequately represented by another who is already a party to 

the case. 25 Pa.Code §21.62(a); See Etna Equipment and Supply Company, Inc. 

v. DER, EHB Docket Nos. 86-146-G, 86-147-G (Opinion and Order issued July 28, 

1986). The Board's policy is to grant intervention to parties having 

substantial, immediate. and direct interests in the outcome of a matter 

before the Board where to do so would be in the public interest. Al Hamilton 

Contracting Co. v. DER, 1982 EHB 387. 

In this matter the interests and perspectives of the Department and 

the Township do not appear to be precisely the same, although they are, at 

times, overlapping. Township's position as host to the landfill places it in 

an excellent position to examine and report on environmental conditions near 

the site. For that reason, we will permit the Township to present evidence 

on the issues of whether the Delta capping procedures rejected by the 

Department are presently contaminating or posing a threat of contamination to 

the groundwater, Spruce Creek, and the Little Juniata River. The Board, 

however, will not permit the presentation of any evidence relating to the 

adequacy and legality of the Consent Order between Appellants and the 

Department which is before the Board at Docket No. 84-403-W. Township 

contends that this appeal may affect the outcome of that appeal, but, if 
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anything, the obverse is true. 

The Board also will not permit the Township to present any evidence 

relating to whether Delta 1 s rejected capping procedure complied with the 

Department 1 s regulations. We cannot ascertain, on the basis of the 

pleadings, how the Department will not fully and adequately represent the 

Township 1 s interests r~lating ·to this issue. The Township 1 s allegations 

regarding this issue seem to be no more than a thinly-veiled attempt to again 

attack the adequacy of the underlying Consent Order which is the subject of 

Docket No. 84-403-W. 

ORDER 

AND NOW, this 17thday of September, 1986, Township 1 s Petition to 

Intervene is granted, but the scope of its intervention is limited to the 

issue of whether Appellant 1 s capping procedures contaminate or pose a threat 

of contamination to the ground and surface waters of the Township. 

DATED: September 17, 1986 

cc: Bureau of Litigation 
Harrisburg, PA 

bl 

For the Common~ealth~ DER: 
James D. Morris, Esq. 
Eastern Region 

For Appellant: 
John F. Stoviak, Esq. 
Michael L. Krancer, Esq. 
DILWORTH, PAXSON, KALISH & KAUFFMAN 
Philadelphia, PA 

For Intervenor: 
Robert B. McKinstry, Jr., Esq. 
David G. Mandelbaum, Esq. 
WOLF, BLOCK, SCHORR & SOLIS-COHEN. 
Philadelphia, PA 

ENVIRONMENTAL HEARING BOARD 

!"' ,.p~· v./~~- . ·.? i ,, 
MAXINE WOELFLING~ CHAIRMAN 
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MAXINE WOEI.Ft.JNG, CHAIRMAN 

EDWARD GERJUOY, MEMBER 

WIL.l.JAM A. ROTH, MEMBER 

JOSEPH A. STEIGBNER 

v. 

COMMONWEAL.TH OF F'ENNSYL.VANIA 

ENVIRONMENTAL. HEARING SOARD 
221 NORTH SECONO STRE:i!:T 

THIRO F'l..OOR 
HARRISBURG, f'IENNSYI..VANIA 17101 

i717) 787-.348.3 

M. DIANE SMITH 
SECRETARY TO THE BOARD 

EBB Docket No. 86-047-W 

COMMONWEALTH OP' PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCFS 

Issued: September 17, 1986 

OPINION AND ORDER 

Synopsis 

Appellant's Motion for Summary Judgment is denied because material issues 

of fact remain in controversy after a review of all pleadings and pre-trial 

discovery evidence submitted in this case. J.T.C. Industries, Inc. v. DER, 

1985 EHB 615. 

OPINION 

On August 8, 1984, Joseph A. Steighner (Appellant) submitted a petition to 

the Department of Environmental Resources (Department) requesting the 

designation of a 51 square mile area of the Muddy Creek watershed in Butler 

County as unsuitable fo~ surface mining pursuant to the Surface Mining 

Conservation and Reclamation Act (SMCRA), the Act of May 31, 1945, P.L. 1198, 

as amended, 52 P.S.§l396.4(e). The Department returned the Appellant's 

petition as incomplete on August 20, 1984. Appellant, unable to obtain the 

requisite information within the 30 day time limit established by the 

Department, withdrew the petition in an attempt to avoid any prejudice caused 

by a Departmental determination that the petition was "frivolous". Subse-
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quently, the Department, consistent with a request by Appellant, .conducted an 

investigation of the Muddy Creek area during October, 1984. 

Appellant resubmitted the petition on September 30, 1985. The Department 

again returned the petition, on November 1, 1985, due to its alleged incom­

pleteness. Specifically, the Department letter stated, "[i]f you desire 

further Departmental consideration, please make the necessary revi~ions to 

your petition and return it to the Department within 30 days. Failure to 

reply within 30 days will result in the petition being declared "frivolous" 

and returned to you with no further Departmental consideration". By a letter 

dated-December 27, 1985, the Department returned the Petition and stated it 

had not been accepted for study. 

On January 28, 1986, Appellant filed a timely Notice of Appeal with the 

Board from the Department's rejection. After commencing discovery, Appellant 

filed a Motion for Summary Judgment which is the focus of this Order. 

Pennsylvania Rule of Civil Procedure §1035 states that a motion for 

summary judgment should not be granted unless, after a review of pleadings, 

depositions, admissions and other pretrial evidence, it is proven there is no 

genuine issue of material fact and that the moving party is entitled to a 

judgment as a matter of law. 42 P.S.§ 1035.· See J.T.C. Industries, Inc. v. 

DER, 1985 EHB 615. The evidence reviewed in determining the merits of a 

·summary judgment motion must be evaluated in a light most favorable to the 

non-moving party. Simpson v. Pennsylvania Board of Probation and Parole, 473 

A.2d 753, 81 Pa. Cmwlth 432 (1984). 

Appellant argues the Department can reject a petition for surface mining 

unsuitability only if the petition fails for one of the procedural reasons 

listed in 25 Pa.Code §86.124(a). One of the reasons set forth in the 

regulations is rejection because the petition is "frivolous". The Department's 
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rejection letter, however, failed to specify the rejection was based on the 

"frivolous" nature of the application. Consequently, Appellant argues that 

because the Department's rejection letter is not based upon §86.124(a), 

Appellant is entitled to judgment as a matter of law. The word "frivolous", 

in fact, never appears in the Department's rejection letter, but the 

Department is presently arguing it denied the Appellant's petition on this 

ground. Prior correspondence between the Department and the Appellant, 

however, indicates the petition would be rejected for being "frivolous" unless 

further information was provided. 

The Board denies Appellant's Motion for Summary Judgment because a genuine 

issue of material fact does exist after reviewing all pre-hearing evidence in 

a light most favorable to the non-moving party. The heart of the issue before 

the Board is whether the Department, in fact, rejected Appellant's petition 

based on its "frivolous" nature. Evidence has been produced advancing both 

sides of the factual issue. Neither party has made an explicit or implicit 

admission which would resolve the issue. As a result, the Board concludes 

that this fact is in controversy and is material to the ultimate determination 

of this appeal. 
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ORDER 

AND NOW, on this 17thday of September, Appellant's Motion for Summary 

Judgment is denied. Appellant is further ordered to file its response to the 

Commonwealth's Motion for a Protective Order on or before September 26, 1986. 

DATED: September 17, 1986 

cc: For the eoDnonwealth, DER: 

bl 

Richard P. Mather, Esq. 
Bureau of Regulatory Counsel 

For Appellant: 
K. W. James Rochow, Esq. 
ROBERT J. SUGARMAN & ASSOC. 
Philadelphia, PA 

and 
Eugene E. Dice, Esq. 
Harrisburg, PA 

ENVIRONMENTAL BEARING BOARD 

MAXINE WOELFLING, CHAIRMAN 
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MAXINE WOELFLING, CHAIRMAN 

EOWARD GERJUOY, MEMBER 

WILLIAM A. ROTH, MEMBER 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAl. HEARING BOARO 
221 NORTH SE:CONO STRe:e:T 

THIRO FLOOR 
HARRISBURG, PE:NNSYt..VANIA 17101 

17171 787-3483 

CONCERNED RESIDENTS 01' ELDRED TOWNSHIP 

M. DIANE SMITH 
SECRETARY TO TIOIE BOARD 

v. EHB Docket No. 86-258-W 

COMMONWEALTH 01' PENNSYLVANIA : 
DEPAR'l'MENT 01' ENVIRONMENTAL RESOURCES and 
EASTERN INDUSTRIES.INC •• Permittee 

Issued: September 18, 1986 

OPINION AND ORDER 

Synopsis 

Permittee's Motion to Dismiss is granted because Appellant failed to file 

a Notice of Appeal with the Board within 30 days from publication of notice 

of Departmental action. 25 Pa. Code 21.52(a). Consolidated Coal Co. v. DER and 

J & D Mining, Inc., 1983 EHB 339. 

OPINION 

On March 18, 1986, the Department of Environmental Resources (DER) 

approved an amendment to a mine drainage permit for a quarry owned by Eastern 

Industries, Inc. (Permittee) located in Eldred Township, Monroe County. 

Formal notice of this DER action was published in the Pennsylvania Bulletin on 

April 12, 1986. 16 Pa. Bulletin 1381 (April 12, 1986). The Board received a 

Notice of Appeal from this DER action, filed by Concerned Residents of Eldred 

Township (Appellants), on May 13, 1986. The Permittee presently filed a 

Motion to Dismiss for untimely filing, to which Appellant's failed to respond. 

The Board has jurisdiction only over timely filed appeals. Rostosky v. 

DER, 26 Pa. Commonwealth Ct. 478,481, 364 A.2d 761,763 (1976). Board Rule of 
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Practice and Procedure 21.52 states in part, 11 
••• jurisdiction of the Board 

shall not attach to an appeal from an action of the Department unless the 

appeal is in writing and is filed with the Board within thirty days after the 

party appellant has received written notice of such action or within thirty 

days after notice of such action has been published in the Pennsylvania 

Bulletin •.• ". 25 Pa. Code 21.52(a). 

The Board has interpreted Rule 21.52 as providing two independent bases 

for determining the timeliness of a notice of appeal. Consolidated Coal Co. 

v. DER and J & D Mining, Inc., 1983 EHB 339. Notice of DER's action was 

published in the Pennsylvania Bulletin qn April 12, 1986. The Board received 

Appellant's Notice_ of Appeal on May 13, 1986, exactly thirty-one days after 

notice was published in the Pennsylvania Bulletin. The Board cannot extend 

filing periods as a matter of indulgence. Rostosky v. DER, 364 A.2d 761 

(1976). Permittee's uncontested Motion to Dismiss is, therefore, granted, and 

this appeal is dismissed for untimely filing. 
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ORDER 

AND NOW, this 18th day of September, 1986, it is ordered that Permittee's 

Motion to Dismiss is granted, and the appeal of Concerned Residents of Eldred 

Township is dismissed. 

DATED: September 18, 1986 

cc: Bureau of Litigation 
Harrisburg, PA 

bl 

For the CODmOnwealtb, DER: 
Bernard A. Labuskes, Jr., Esq. 
Central Region 

For Appellant: 
Phil Marano 
Kunkletown, PA 

For Permittee: 
Sherill T. Moyer, Esq. 
Joel R. Burcat, Esq. 
Harrisburg, PA 

ENVIRONMENTAL BEARING BOARD 

MAXINE WOELFLING, CHAIRMAN 

~.~ 
WILLIAM A. ROTH, KEMBER 
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.Maxine ~\belflina, Chai.Dl'an 
EDWARD GER.JUOY, MEMBER 

William A. Roth, M::rnber 

In the r1atter of: 

COMMONWEALTH OF PEN NSYLVAN lA 

ENVIRONMENTAL HEARING BOARD 
221 NORTH SECOND STREET 

THIRD FLOOR 
HARRISBURG, PENNSYL.VANIA 17101 

(717) 787-3483 

COMMO~VEAL'lli OF PENNSYLVANIA 
DEPARJlt.lENT OF ENVIIDNr.!JENTAL RESOURCES, 

Plaintiff 

M. DIANE SMITH 
SE:CRE:TARY TO THE: SOARC 

v. rocKET !'-.U. 81-021-CP-M 

LAWRENCE COAL COMPANY, Issued: September 19, 1986 

J::Efendant 

OPINION AND ORDER 
SUR PETITION FOR RECONSIDERATION 

Synopsis 

A petition for reconsideration of a Board adjudication, which alleges 

that the Board .Merrbers who signed the adjudication were biased, but which did 

not ask for recusal of those Board Members until the adjudication had been 

issued, is rejected by the Board where the petitioner has given no specific 

illustrations of error-either of fact or· law--in the adjudication, and where 

a majority of the Board agree the petition should ?e dismissed even though the 

issue of whether the third Board member sh::mld be recused from participation 

in the decision on reconsideration has not been resolved. 'Ihe question whether 

a Board Member should have been recused from participating in an adjudication 

is waived when the request for rec-usal is inexcusably delayed until after the 

adjudication has appeared. 
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OPINION 

Lawrence COal COmpany ("Lawrence") has petitioned for reconsideration 

of our May 27, 1986 adjudication of the above-captioned matter. In support 

of its petition for reconsideration, Lawrence has recited a host of alleged 

irregularities and improprieties in the Board 1 s past handling of this matter 0 

Insofar as the instant petition is concerned, hovvever, Lawrence 1 s only relevant 

oontentions can be surrmarized as follows: 

1. The r-1ay 27, 1986 adjudication was first drafted 
by Board Chairrran Maxine Y.belfling and signed by Ms. Woelfling 
and Board Member Edward Gerjmy, who on May 27, 1986 were the 
only members of the Board. 

2. The adjudication was prepared from the record made 
in hearings conducted by forrrer Board Chairrran I:ennis J. 
Harnish, who resigned from the Board on May 16 1 1983. 

3. AlthOugh the hearings had been concluded on Novem­
ber 23, 1982, the Board had not issued its adjudication of 
this matter by the date Mr. Harnish resigned. 

4. Although the parties had understood that Mr. Harnish, 
though resigned from the Board, would prepare a proposed 
adjudication of this matter, this task actually was assigned 
to Board hearing examiner Edward R. Casey o 

5. On October 20, 1983 1 Mr. Casey wrote a letter to 
the parties which contained nurrerous findings favorable to 
Lawrence, and which suggested that this matter be settled by 
inposition of a "nominal" fine on Lawrence, of about $1,000. 

6 . Because of this letter, DER petitioned the Board 
to recuse Mr. casey and to reassign this matter to another 
Board rrember. 

7. On November 22, 1983, over Lawrence's objections 1 

Mr. Casey 1 s responsibilities in this matter were reassigned 
to then Board Member Anthony J. Mazullo, Jr o 

8. Mr. Mazullo resigned from the Board in Janua:ry, 1986, 
before any adjudication of this matter had been issued by the 
Board. 

9. Ms 0 Woelfling was appointed to the Board in Septem­
ber 1985. 
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10. Before being appointed to the Board, Ms. 
Woelfling had been employed as a DER attorney for many 
years, nost recently as Chief Regulatory Counsel. 

11. In her capacity as DER attorney, Ms. Woelfling 
had contacts with this litigation which should have led 
her to recuse herself from taking any part in the adjudi­
cation of this matter. 

12. 'Ihe adjudication was adverse to Lawrence, was 
contrary to Mr. casey's findings, and the fine of $150,700 
irri:osed on Lawrence obviously was very much greater than 
the norrinal $1,000 fine Mr. casey had suggested. 

13. The adjudication was irreparably tainted by 
Ms. Woelfling' s participation in it, and its outcorre 
manifested Ms. Woelflii_lg' s bias against Lawrence. 

14. 'Ih.e adjudication also manifested Mr. Gerjooy' s 
bias against Lawrence, a bias that already had been rnani­
fested ·by Mr. Gerjooy' s concurrence in the reassigrrrrent 
of this matter from Mr. casey to Mr. ~..azullo. 

15. Lawrence first learned of Ms. Woelfling' s 
participation in this matter when Lawrence reviewed the 
May 27, 1986 adjudicatlon. 

On the basis of the foregoing contentions Lawrence has asked that the May 27, 

1986 adjudication be vacated, that }X)th Ms. Woelfling and Mr. Gerjuoy be recused 

from further participatiOn in this matter, and that the Board appoint a new, 

unbiased hearing examiner ·to rehear the entire case and then prepare a new 

proposed adjudication for the Board. 'Ihe Board has granted Lawrence 1 s petition 

for reconsideration, without ruling on the rrerits of that petition, thereby 

tolling the 30-day appeal deadline specified in the Permsylvania Rules of 

Appellate Procedure. Pa.R.A.P. Rules 1512 and 1701. We now rule on the rrerits 

of Lawrence's petition. 

In an Opinion and Order dated September 12, 1986, in this matter, 

hereinafter Lawrence I, to which readers should refer, the Board has examined 

Lawrence 1 s charges of bias against Board M:rnber Gerj wy. 'Ihe Board has ruled 
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that Lawrence has utterly failed to rreet its burden of alleging facts which 

r:ossibly could require Mr. Gerjuoy 1 s recusal from future participation in 

this matter. The reasoning of Lawrence I is equally applicable to Mr. Gerjuoy' s 

participation in the May 27, 1986 adjudication. Thus we reject Lawrence's 

argurrents that Mr. Gerjuoy 1 s participation in the adjudication require that 

the adjudication be vacated (or IIDdified in sorre rnarmer). 

In a second Opinion and Order at the above docket number, hereinafter 

Lawrence II, to which the reader also should refer, the Board has examined 

Lawrence 1 s claim that Board Chairman Woelfling should be recused from further 

participation in this matter. Lawrence II decided that Lawrence 1 s allegations 

in this regard were sufficient to rreri t an evidentiary hearing on the subject 

of Ms. Woelfling1 s relationship to this litigation during her errployrrent as 

a DER attorney. As Lawrence II was careful to note, however, the Lawrence II: 

Order was prospective only; Lawrence II did not rule on whether Ms. Woelfling 

should have recused herself from participation in the May 27, 1986 adjudication. 

Conceming this question we note that although Ms .• Woelfling 1 s Sept.errber 1985 

ap:pJintrrent as Board Cha.intm1 was well advertised, Lawrence at m tirre requested 

!~. Vbelfling1 s recusal until it· had received the M:iy 27, 1986 adjudication. 

'Iherefore, just as we remarked in Lawrence I in our discussion of Lawrence 1 s 

request for Mr. Gerjuoy 1 s recusal, it appears to us that Lawrence 1 s insistence 

that the May 27, 1986 adjudication has been "irreparably" tainted by Ms. ~'Joelfling's 

participation arrounts to a last, desperate attempt by Lawrence to secure another 

bite at the apple. 

'Ihe undesirability of allowing a litigant this sort of second chance 

at a favorable verdict has been recognized by the Pennsylvania Suprerre Court. 

In Reilly By Reilly v. Southeastern Pennsylvania Transportation Authority, 
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489 A.2d 1291 (Pa. 1985), the Pennsylvania Supreme Court has stated: 

Once the trial is completed with the 
entry of a verdict, a party is deemed to have 
waived his right to have a judge disqualified, 
and if he has Wcli ved that issue, he cannot be 
heard to complain following an unfavorable 
result. Cormonwealth v. Corbin, 447 Pa. 463, 
291 A.2d 307 (1972). In order to preserve an 
issue for appeal, SEP'm had to make a tirrely, 
specific objection at trial and raise the issue 
on post-trial rrotions. It was not enough to 
raise new grounds for the first time in post­
trial proceedings. Not having followed the 
proper course, SEP'm waived its right to raise 
new recusal grounds before the Court ~ bane 
or Superior Court. 

Waiver is indispensable to the orderly 
functioning of our judicial process and de­
veloped out of. a sense of faimess to an oppos­
ing party and as a means of prorroting juris­
prudential efficiency by avoiding appellate 
court detenninations of issues which the 
appealing party has failed to preserve. 

Because every case cannot be subjected to 
the unlllnited questioning of the trial judge's 
impartiality, a line must be drawn as to when 
the impartiality can be challenged and we draw 
that line at the entry of the verdict, as 
qualified hereinafter •.• 

. Charges of prejudic;:e or unfairness made 
after trial e}{{?Ose the trial bench to ridicule 
and litigants to the uncertain collateral attack 
of adjudications upon which they have placed 
their reliance. One of the strengths of our 
system of justice is that once decisions are 
rna.de by our tribunals, they are left undisturbed. 
Litigants are given their opportunity ,to present 
their cause and once that opportunity has passed, 
we are ·loathe to reopen the controversy for another 
airing, save for the greatest of need. 'Ihis must 
be so for the security of the bench and the suc­
cessful adnlinistration of justice. Accordingly, 
rules have developed for the overturning of 
verdicts and judgrrents for after-acquired evidence. 
In our view, recusal rrotions raised after verdict 
should be treated no differently than other after­
acquired evidence situations which compel the 
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proponent to show that: 1) the evidence 
could not have been brought to the attention 
of the trial court in the exercise of due 
diligence, and 2) the existence of the evi­
dence would have corrpelled a different result 
in the case. 

We feel the just-quoted holding of Reilly is squarely on point. We see no 

reason to distinguish between the circumstances in Reilly (dealing with a 

FQSt-trial rrotion for recusal of the trial judge) and the instant circumstances 

(where we have a FQst-adjudication rrotion for Ms. Woelfling' s recusal). 'Ihe 

Board's rules plainly indicate that every Board member nonrally is expected 

to be involved in every final adjudication by the Board. 25 Pa.Code §21.86 (a} .. 

Lawrence had to know, after Mr. Mazullo' s January 1986 resignation, that unless . 

the Board appointed an altogether new hearing examiner (which it had not been 

requested to do) this matter 'WOuld be reassigned either to Mr. Gerjmy or 

Ms. Woelfling, for preparation of a draft adjudication which the non-assi<Jl:lee 

Board M:mber then would review. 

In other v..ords, Lawrence--like SEPTA in Reilly--has waived its oppor-

tunity to object to Ms. Woelfling' s participation in the May 27, 1986 adjudication. 

fureover, Lawrence has given us no reasons to overlook this waiver and institute 

an inquiry i..'1.to whether Ms. Woelfling should have re·cused herself despite 

Lawrence's failure to so request before the adjudication was issued. Lawrence 

has offered no excuse for not having asked for Ms. Woelfling's recusal (or Mr. 

Gerjwy's for that matter, see Lawrence I) before May 27, 1986. Lawrence has 

npt pointed to a single specific Finding of Fact or Conclusion of Law in the 

May 27, 1986 adjudication which--according to Lawrence--obviously is wrong 

either factually or legally, thereby derronstrating the irreparable taint Ms. 

Woelfling and Mr. Gerjwy imparted to the adjudication. 
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'Ihe p::>int we have just made deserves amplification. Despite the 

incontestable fact that Lawrence has inexcusably waived its opp::>rtunity to 

object to Ms. Woelfling' s (and Mr. Gerjmy' s) participation in the ad judi­

cation, we might be disposed to rrodify the adjudication if there were reason 

to believe it indeed had been affected by the bias of one or both of its 

signers. We are no less insistent than Lawrence on Lawrence's right to a 

fair adjudication. But Lawrence's "evidence" that the adjudication has been 

unfair anounts solely to the complaint that the adjudication has reached a 

different result than Mr. Casey suggested. As we have stressed in both 

Lawrence I and Lawrence II, we are not round by the recormrendations of our 

hearing examiners. Mr. Casey was preparing a draft· opinion from the record, 

just as Ms. Woelfling did. 'Ihere is no reason to believe the Board would have 

approved Mr. Casey's draft adjudication, assuming Mr. Casey had not been 

rerroved from participation in this matter (as he deserved to be for his gross 

impropriety of revealing his tentative findings to the parties before those 

findings had been approved by the Board) . 'Ihere is no reason to believe Mr. 

Casey's adjudication would have been rrore "correct" than the May 27, 1986 

adjudication we actually issued. If our adjudication really had been tainted 

by bias, then surely Lawrence should be able to cite numerous instances of 

r:atently incorrect findings of fact or conclusions of law, warranting revision 

of 1:1?-e adjudication. Yet in Lawrence's petition and supplerrental petition for 

reconsideration, there is not a single specific allegation of error in the 

adjudication. Lawrence's sole hints at error in the adjudication are to be 

found in a single paragraph of its 26-page brief in supp::>rt of reconsideration, 

where Lawrence states (at p. 24): 
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[T]he Board inferred that the discharge 
violations were of a continuing nature for over 
254 days on the basis of only eleven observations 
by the Departrrent during the relevant tirre period. 
See Adjudication and Order of May 27, 1986. The 
Board's opinion-does not suggest that its decision 
was corrpelled by earlier .decisions nor was it able 
to cite any case law where such an inference was 
drawn. In addition, the Board, in finding Lawrence 
responsible for the discharges, relied on cases 
which are distinguishable from this case and 
acrordingly misapplied the law as to causation. 

'Ihese vague assertions of error are insufficient to convince us--and we believe 

v.ould be insufficient to convince the Comronwealth Court--that our adjudication 

is erroneous, much less tainted by bias. 

In sun, Lawrence has been totally unable to show, by reference to the 

record made by Mr. Harnish, that the adjudication was biased against Lawrence. 

Lawrence has waived its right to raise the issues of Ms. Woelfling' s or Mr. · 

Gerjwy's failure to recuse themselves from the adjudication by waiting until 

it received what it regarded as an adverse adjudication before miking its 

claims that Ms. WOelfling and Mr. Gerjuoy were biased against Lawrence. This 

waiver does not pertain to Ms. WOelfling's and Mr. Gerjuoy's present participation 

in this matter. However, although an evidentiary hearing is required to decide 

whether.Ms. Woelfling should be recused from present or futher participation in 

this matter (the holding of Lawrence II), there is absolutely no basis for be-

lieving that Mr. Gerjuoy should be or should have been recused from participation. 

(the holding of Lawrence I) . M:t. Roth, who has joined the Board very recently, 

after our May 27, .1986 adjudication was issued, has had no challenge to his 

participation. 'Ihe undersigned Board rrembers, constituting a majority of the 

Board even in the absence of Ms. WOelfling, agree that Lawrence has pointed to 

no specific errors in our adjudication, and indeed has given no rreritorious 

reasons whatsoever for nodifying the May 27, 1986 adjudication in any way. 
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Certainly I.awrence has not met the requirerrents of 25 Pa .Code §21.122 for 

rehearing or reargurrent. 

Ms. Woelfling has not participated in the deliberations which 

resulted in this Opinion and Orcler. · 

ORDER 

WHEREFORE, this 19th day of September, 1986, it is ordered that: 

1. Lawrence's petition for reconsideration of our May 27, 1986 

adjudication is dismissed. 

2. Our May 27, 1986 adjudication is fully affi:r:rred. 

3. 'Ihe issue of Ms. Woelfling' s recusal from participation in this 

decision on I.awrence 's petition for reconsideration, or in other decisions con-

cerning this matter, now is rroot; no evidentiary hearing on this recusal issue 

wi.ll be .scheduled. 

~TED: September 19, 1986 

cc: Bureau of Litigation 
Hal:risburg, PA 

For the Co:rrm:::mweal th, DER: 
Diana J. Stares, Esq. 
Western Region 

For the I:Jefendant: 
William M. Radcliffe, Esq. 
COLDREN, I:eHAAS & RAIX:LIFFE 
Uniontown, PA 

ENVIRONMENmL HEARING BOARD 

/' ..Ll 
c....,) ,1 ) ! • • 

~l. ;..,J, ./ ;1-<--1 /\ 
ErwARD GERJIDY j 
Member 

WILLIAM A. RO'IH 
Member 
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MAXINE WOELFLING, CHAIRMAN 

EDWARD GERJUOY, MS:MBIER 

WILLIAM A. ROTH, MEMBER 

'lEE NATURE CONSERVANcr 

COMMONWEALTH OF' F"ENNSYI..VANIA 

ENVIRONMENTAL HEARING BOARO 
221 NORTH S&:CONO STRE!!:T 

THIRO FI..OOFI 
HARRISBURG, F"ENNSYI..VANIA 17101 

17171 7B7-3483 

M. DIANE SMITH 
SECRETARY TO THE BOARO 

v. 
COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

and 

r:::oa<ET :00. 85-113-G 

ARTHUR S. HANEY, JR. AND ADA M. HANEY, 
Intervenors 

OPINION AND ORDER 

Svnopsis 

Issusd: September 24, 1986 

Under Pennsylvania law, a proJ;XJsal to create a subdivision on land 

adjacent to a protected Bog does not require an encroachrrent permit under the 

Dam Safety and Encroachments .Act, 35 P.S. §§693.1 et ~·i 53 P.S. §10107(21). 

'Iherefore this appeal of DER's refusal to require su:h a permit is dismissed. 

How:ver, it v.ould have been better policy for the Board to have dismissed this 

appeal originally, as having been taken from an unappealable DER action. 'Ihe 

Board's failure to have originally dismissed this appeal on jurisdictional 

grounds requires the Board-in the interests of fairness to the appellant-to 

rule explicitly that the present dismissal of this appeal does'·not establish 

as ~ judicata findings apparently nade by DER in its appealed-from letter to 

the appellant rejecting the appellant's request that an encroachrrent permit be 

required for the subdivision. 
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OPINION 

'Ihe Conse:rvancy has appealed ·a letter from DER to the Conse:rvancy, 

stating that DER had decided not to require an encroachrrent p::rmit for a sub­

division pro:pJsed by Arthur S. Haney, Jr. ("Haney"), one of the Intervenors in 

this matter. '!he Conservancy rra.intains that a pe:rmi t is required under the 

provisions of the Dam Safety and Encroachrrents Act, 32 P.S. §§693.1 et ~-

(the "Act") and the regulations promulgated thereto, to protect the Tannersville 

Cranberry Bog adjacent to the pro:pJsed subdivision. The aforerrentioned DER 

letter gave DER' s reasons for not requiring a pe:rmi t. 'lhese reasons were pre­

ceded by the staterrent, "'!he following c.:orrments are to clarify the decision, 

which determined no harm ~uld occur to the wetland, not to require an encroach­

rrent permit." The reasons listed following the just-quoted staterrent largely 

were substantive, e.g., "Within the limits of the Dam Safety and Encroachrrents 

Act, we have not been able to determine runoff problems which will have a 

detri.nE.ntal effect on the bog." 

Shortly after the appeal was filed, IER noved to dismiss the appeal as 

having been taken from an unappealable action under the Board 1 s rules. 25 Pa. Cbde 

§21.2 (a). '!he Board denied this notion; in an Opinion and Order at this docket 

number. 1985 EHB 737 (September 9, 1985). Thereafter the Intervenors filed a 

notion for slliTffi'3.ry judgrrent against the Conse:rvancy, to which .the Conservancy has 

responded with a cross notion for surmnar:y judgm:nt in the Conse:rvancy' s favor. 

All th: parties, including DER, have filed rrenoranda of law on-'the Sl..IDlPary judg­

rrent notions. 'lhose notions now are ripe for review, and ~ herewith rule on them. 

'!he gravamen of the Intervenors 1 notion for surrmary judgrrent is that 

the action the Intervenors propose to take, narrely to subdivide their property, 

does not fall within the purview of the Act. DER makes the sarre argument, which 
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in essence can be st.mnarized as follows. Under Pennsylvania law, 53 P.S. §10107(21), 

a sulxli vision is defined to be 

the division or redivision of a lot, tract 
or parcel of land by any rreans into ~ or 
rrore lots, tracts or parcels or other 
divisions of land ••• 

'Ihe Act provides that: 

No :p:rson shall construct, o:p:rate, main­
tain, rrodify, enlarge or abandon any dam, water 
obstruction or encroachrrent without the prior 
written permit of the departrrent. 

32 P.S. §693.6(a). 'Ihe various te:rms used in this section of the Act are defined 

in 32 P.S. §693.3 as: 

"Dam." Any artificial barrier, together with 
its appurtenant works, constructed for the purp:>se 
of irrp::>unding or storing water or any other fluid 
or semifluid; or any refuse bank fill or s"tr'octure 
for highway~ railroad or other puq::Oses which dOes 
or may irrp::>und water or any other fluid or semifluid. 

"Encroachrrent." Any structure or activity which 
in any marmer changes, expands or diminishes the 
course, current or cross-section of any watercourse, 
floodway or body of water. 

"Water obstruction." . Includes any dike, bridge 
culvert, wall, wing wall, fill, pier, wharf, embankrren t, 
abutnent or other structure located in, along, across 
or projecting into any watercourse, floodway or body 
of water. 

'Ihe Intervenors ~d DER argue that under these just-quoted definitions creation 

of a subdivision, which merely involves creating or redrawing property lines but 

as such involves no construction whatsoever, cannot be regarded as construction, 

maintenance, etc. of a dam, water obstruction or encroachrrent [language of 32 P.S. 

§693. 6 (a)]. 'Ihe Intervenors and DER conclude that §693.6 (.a) does not apply to 

the subdivision prop::>sal, and therefore that DER's appealed-from letter correctly 

asserted the subdivision did not require a penni t under the Act. 
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The Conservancy has not squarely rret the foregoing argurrent and con­

clusion therefrom. Father the Conservancy argues that DER' s refusal to require 

a permit under tfleAct had the practical effect of giving DER's official stamp 

of approval to the proposed subdivision and any prop::>sed construction thereon; 

thus, the Conservancy further argues, DER now has given its "official stamp of 

approval to the subdivision" insofar as the rmmicipal authorities who must 

approve the subdivision' s uses, buildings constructed on the subdivision, etc. 

are concerned. In other WJrds, the Conservancy asserts, the appealed-from letter 

"had the practical effect of granting a 'constructive permit' to Mr. Haney while 

sirm.lltaneously ignoring the permit requirerrents of the Act." 

This argurrent of the Conservancy's is much rrore ingenious than convincing. 

'Ihe DER-Interveror argurrent is convincing. Whether or not the rm.Ii'licipal authorities 

approved the subdivision only because they thought DER had approved it (as the 

Conservancy alleges), DER' s refusal to require a permit cannot be terrred a grant 

of a "constructive perrni t" • Nor can DER be said to have abused its discretion by 

refusing to require a permit unless authorized to do so under the Act. In sum, 

the subdivision does not fall under the Act; a permit was not required; DER has 

not abused its discretion. 'Ihese last holdings do not rest on any disputed facts. 

We grant the Intervenors surrma:ry judgment against the Conservancy, and of course 

simultaneously reject the Conservancy's cross rrotion for surmary judgrrent. 

Before concluding this Opinion, however, there are sorre issues we should 

,clarify. I::elineating the circumstances under which a DER refuSal to take an action 

-against a third party at the request of a would-be appellant of that refusal­

should be regarded as an appealable DER action always has been a difficult problem 

for this Board. George Erceric v. DER, 1976 EHB 249, affirrred on reconsideration, 

1976 EHB 324; I::elaware unlimited v. DER,. 1983 EHB 259; Consolidation Coal Company 
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v. DER, 1985 EHB 76 8. In Erreric, the Board ruled that DER' s refusal of Mr. 

Erreric' s request to remke a third party's permit for operation of a solid waste 

disp::>sal facility was unappealable. In Delaware, the Board allowed a citizens 

association to appeal DER's .refusal to require a water authority to obtain a 

National Pollution Discharge Elimination System ("NPDES") permit before divert­

ing water from the Delaware River. In Consolidation, the Board allo~d an 

appeal from DER' s refusal to order an oil well driller--whose permits had lapsed 

according to the appellant-to cease drilling operations until new perrni ts had 

been obtained. 

Our earlier unwillingness in this matter to hold that DER's decision 

not to require an enc:roachrrent pennit was an unappealable DER action is not 

obviously ina:msistent with our rulings in Delaware and Consolidation, supra. 

Nevertheless, on reflection, we now believe that· our previous September '9, 1985 

Opinion and Order at this docket m.mber was wrongly decided; under the facts of 

this appeal, DER' s refusal to require an encroachrrent permit should be regarded 

as unappealable. As we explained in Consolidation, supra (see also Jarres E. 

Martin v. DER, 1984 EHB 736) , whether or not to hold that a specific DER act 

(e.g., a DER refuSal to require a permit) is an appealable DER action largely 

depends on public policy considerations. Although the decision as to whether 

a pennit is re~red appears to be purely a matter of law, as in Consolidation, supra, 

nevertheless on public policy grounds it is undesirable for the Board to intrude 

,into DER' s decision-making processes when there is no indication that failure 

to allow the appeal is likely to result in irreversible damage to the ~uld-be 

appellant's property interests. In Delaware, supra, a pe:rmanent diversion of 

the Delaware River water was threatened; in Consolidation, supra, a probably 

irremediable penetration of Consolidation's coal seams was threatened. No suc.h 
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threats are manifested by the allegations of the instant N:Jtice of Appeal, which 

objects to a subdivision, not to specific plans for allegedly environrrentally 

harmful ronstruction on the subdivided property. 

In short, al th:mgh we do not vacate our September 9, 1985 Order, we 

now agree with DER' s original contention--in its rrerrorandum of law in supp:>rt 

of its rrotion to dismiss the appeal as having been taken from an unappealable 

action--that the Conservancy had no basis for an appeal until Mr. Haney had 

proposed specific subdivision construction which might affect the adjacent Bog. 

After such a prop:>sal, ·DER's refusal to require a permit ~ll might be appealable 

under the logic of Delaware and Consolidation, because allowing the construction 

to go forward without a pennit might (if an encroachment pennit really was 

required) cause irreversible damage to the Bog. 

On the other hand, the language of DER' s appealed-from letter--with its 

substantive statements about, e.g., runoff problems which might affect the Bog--

undoubtedly had much to do with the Conservancy's decision to file its appeal and 

with the Board's original decision that DER' s refusal ·to require a permit should 

be appealable. Indeed, were we now. to dismiss this appeal without qualification, 

those DER statements well might becorre ~ judicata findings which could not be 

challenged in a later Conservancy appeal of a DER refusal to require an encroach-

rrent permit for s_pecific planned subdivision construction. Such a result "MJuld 

be unfair to the Conservancy; its very real J;OSsibility is an added indication 

· that allowance of this appeal before preparation of specific cOnstruction plans 
T 

was prerrature. 

Board Chainnan Maxine Woelfling has recused herself from this matter. 
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ORDER 

WHEREFORE, this 24th day of September, 1986, it is ordered as follows: 

1. 'Ihe Intervenors' rrotion for sunmary judgrrent in their favor is granted; 

this appeal is dismissed. 

2. 'Ihe Conservancy's rrotion for surmnary judgment in its fa\Or is denied. 

3. I:espi te the normal implications of our dismissal of this appeal, we 

explicitly hold that none of the assertions rrade by DER in its appealed-from letter 

of March 15, 1985, or in earlier, unappealed-from letters to the Conservancy con-

cerning this matter, shall be regarded as established in any later appeals by the 

Conservancy of DER actions (whether they be permit grants or refusals to require 

pennits) concerning p:roFQsed construction in the subdivision which is the subject 

of this appeal. 

DA'IED: September 24, 1986 

cc: Bureau of Litigation 
Harrisburg, PA 

For the ·Cornrronwealth, DER: 
M. Dukes Pepper, Jr. , Esq. 

For the Appellant: 
'Ihornas W. Scott, Esq. 
KILLIAN & GEPHART 
Harrisburg 1 PA 

For the Intervenors: 

ENVIIDNME:N'I!AL HEARING BONID 

WILLIAM A. ID'lli, MEMBE~ 

Janes A. Swetz 1 Tirrothy J. McManus 
and Mark A. Primrose, Esqs. 
CRAMER, SWETZ & .r.-'.cMANUS 
Stroudsburg, PA 
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ECWARC GERJUOY, MEMBER 
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OID HOME MANOR, lNC. 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL. HEARING BOARD 
221 NORTH SECOND STREe:;T 

THIRD F'I..OOR . 
HARRISBURG. PENNSYLVANIA 17101 

(7!7) 787-.3483 

M. CIANE SMITH 
SECRETARYTOT~ESOARO 

v. roa<ET N:>. 84-076-G 
COMMONWEALTH OF PENNSYLVANIA 
DEPARTHENT OF ENVIRONMENTAL RESOURCES 

OPINION AND ORDER 

Synopsis 

Issued September 24, 1986 

Appellant has appealed DER 1 s refusal of Appellant's application to 

amend Appellant's coal mining pennit, so as to also pennit lirrestone mining on 

the site. Years after the original lirrestone mining application was submitted, 

and ITOre .. .ban a year after the liirestone mining application was denied., DER voided· 

the original coal mining penni t; this voidance of the coal mining penni t ne'ii'er was 

appealed. '!hereafter, at the hearing on the neri-::.s· of the appeal from DER' s 

denial of the lirrestone mining application, DER argued that this appeal is ITOOt 

because voiding of the underlying coal mining permit made it imr;::ossible for the 

Board to order that it be anended to allow lirrestone mining, i.e. , made it irnp:)ssible 

for the Board to grant the appellant the relief it had requested. 'Ihe Board agreed 

that the coal mining permit had been irrevocably vo~ded,· and therefore could not 

be anended. Hov.ever, especially because DER never before had gi'ii'en the appellant 

any reason to think that this appeal would not be decided solely on its substantive 

rrerits (namely whether DER had abused its discretion in denying Appellant permission 
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to mine lirrestone), the Board held that it was in the interests of justice to 

give the appellant an opportunity to request severance of its lirrestone mining 

application from the voided coal mining permit, so that the appeal 'MJuld not be 

rroot rrerely because the coal· mining permit no longer existed and so could not 

be arrended. 'Iherefore a· ruling on DER' s notion to dismiss this appeal as rroot 

is deferred until the parties can file docurents from which the Board can decide 

whether the aforesaid severance would be lawful and reasonable. 

OPINION 

A. Procedural Histo:ry 

On July 29, 197 4 the r::epart.rrent ( "DER") issued Hine Drainage Perrni t 

3474SI\ll0 (henceforth the "perrnit") to Old Horre Manor ("OHM"). 'lhe permit author­

ized coal surface mining activities on a 197. 2 acre tract of land in Ligonier and. 

Fairfield 'Ibwnships, Westrroreland County. On or al:x:mt April 9, 1981, OHM submitted 

to DER an application to arrend the peirnit to provide for the renoval of a second 

mineral, lirrestone, from the mine. On ~1arch 26, 1982, DER denied OHM's application 

to arrend the permit. 'Ihe denial was based, in part, on OHM's alleged failure to 

provide sufficient data and infonnation to enable DER to determine the hydrogeologic 

consequences of the pro:r;:osed mining. OID-1 filed an appeal of the denial with the 

Board, which was docketed at No. 82-106-G. 

Subsequent to the filing of the 82-106-G appeal, DER and OHM entered 

into a stipulation and agreerrent whereby OHM agreed to submit to the Departrrent 

additional information necessary to complete its application and the Department 

agreed to review the infornation to determine if OHM's application could be granted. 

According to DER, OHM failed to submit the necessary info:rmation and failed to 

denonstrate that the profX'sed lirrestone mining would not have adverse hydrogeologic 
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o::msequ=nces. 'ttlerefore, again according to DER, on January 20, 1984 DER denied 

OID-1 1 s application a seo::md time. OHM also appealed this second denial to the 

Board. 'Ihis second appeal was docketed at No. 84-076-G, and was consolidated 

with the 82-106-G appeal, under the 84-076-G consolidated docket number. 

Hearings on the merits of this consolidated appeal were held October 15-18, 

1985. On October 18, after o::msiderable OHM and DER testirrony concerning the 

enviro:nrren.tal effects of the prop:Jsed limestone rerroval , DER for the first tinE 

argued that this consolidated appeal was rroot because--DER now cla.ilred-the . 

MDP 3474SM10 pennit 'Whose arrendrrent OHM sought had expir!=d by operation of law. 

If this argurrent of DER1 s is correct, it would have been a complete waste of ti.rre 

for the Board to complete the hearing on the merits, which would have required a 

number of additional days of testinony on envirorunental effects. Therefore the 

Board, with the agreement of the parties, suspended the hearings and set up a 

schedule for filing and briefing of a DER notion to dismiss on grounds of rrootness . 

In so proceeding, the Board was following its precedent in William Fiore 

v. DER, Docket No. 83-160-G, 1984 EHB 643, aff 1 d 508 A.2d 371 (Pa.Crnwlth. 1986). 

DER 1 s notion for dismissal on grounds of rrootness is in essencG a no~ on for sum­

rrary judgrrent; indeed, its notion was accompanied by an affidavit attesting to 

certain facts on which DER relied. No:rmally a notion for surrrnary judgrrent is 

untimely if filed after hearings have begun. Pa. Rules of Civil Procedure Rule 

1035 (a). Nevertheless, the Board may grant a DER notion for surmary judgrrent 

offered after hearings have begun, 'When the parties do riot object and when the 

Board does not rely on DER evidence presented at the hearing which the opp:Jsing 

party (in this case OHM) has not had the opp:Jrtunity to rebut. Fiore, supra, 

508 A.2d 371. 'Ihus, the parties 1 briefs having been received, we now rule on DER1 s 

notion to dismiss, being careful not to rely on any material facts which--because 
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offered by DER at the hearing before rebuttal by OHM--can be regarded as still 

in dispute. 

B. Status of the Voided MDP 3474SMl0 Permit 

DER' s argurrent in support of rrootness runs as follows . On July 30, . 

1982, the United States Departrrent of the Interior, Office of Surface Mining ("OSM"), 

granted conditional approval ("prirracy"), effective July 30, 1982, to Pennsylvania's 

surface mining regulatory program, authorizing the Cormonwealth to regulate surface 

mining on non-federal lands within its borders. 47 F.R. 33076 (July 30, 1982); 

30 C.F.R. §938.10. Pursuant to Section 503(a) of the federal Surface I~ing Control 

and Reclarration Act, 30 U.S.C. §1253(a), such approval can be granted only if the 

state program includes rliles and regulations consistent with regulations promulgated 

by OS!-1. Appropriate new Pennsylvania regulations becarre effective on July 31, 1982, 

irrrrediately after Pennsylvania received prirracy. Under these regulations, notably 

25 Pa.Code §86.14, if OHM wished to continue coal mining activities under the pe:rmit 

rrore than eight rronths after July 31, 1982, thenOHM had to reapply for a permit 

within two rronths.after July 31, 1982. On September 30, 1982, just within this 

tWD rronth deadline, OHM did reapply for MDP 34 74SM10, by submitting .:: so-called 

repermitting application. DER was dissatisfied with the information on this re-

permitting application; eventually--after OHM twice failed to resr:ond to DER orders 

that OHM submit additional information--DER on April 19, 1985 wrote OHM: 

The Departrrent of Environrrental Resources has 
completed its review of your repermitting application 
for Mine Drainage Permit No. 34 7 4SMiO, identified as 
Surface Mining Permit Application No. 65743016, for a 
·surface mine . in Fairfield and Ligonier 'Ibwnships, 
Westrroreland County. Based upon the review, your 
application for a surface nune permit is denied for 
the following reason: 

Failure to submit the required repermitting infor­
mation prior to the abatement date listed on 
Compliance Order, Ibcket No. 85Gl56 . 
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Pursuant to Section 86.12 of the Department's 
Rules and Regulations, 25 Pa. Code Sections 86 .12, 
you have teen authorized to continue operations 
under Mine Drainage NJ. 34 74SM10 pending the Depart­
ment's review of your repermitting application. 
The denial of your Repermi tting Application N:J. 
65743016 ends all authorization to mine pursuant 
to Mine Drainage Permit No. 34 7 4SM10. Since you 
no longer have a valid permit authorizing mining, 
you are hereby notified of your obligation to 
backfill and fully reclaim all areas disturbed 
pursuant to your operation under Mine Drainage 
Permit No. 3474SM10, which reclamation shall com­
mence immediately upon receipt of this notification. 
You are further notified that the rerroval of coal 
from Mine Drainage Perrni t N:J. 34 7 4SM10 is prohibited 
and will constitute a violation of the Surface Mining 
Act and Clean Streams Law for mining without a penni t, 
subjecting you to all pen~ ties set forth in those 
acts. 

'Ibis action of the Departrrent ma.y be appealable 
to the Environrrental Hearing Board. 

OHM did not appeal this April 19, 1985 letter. DER rraintains that the 

letter therefore is a no longer challengeable final DER action, 'Which has 

irrevocab:Ly voided the permit. Consequently, DER further argues, it is not 

};X)Ssible for this Board to grant OHM the relief OHM requests, narrely amendrrent 

of the penni t to provide for lirrestone mining, because a non-existent penni t 

cannot be arrended. This result, DER asserts, must mean that this appeal is rroot. 

'Ihe facts which have been recounted to this point, including the facts 

under sectiqn A, supra, are not in dispute and are not based on any testirrony at 

the October 15-18, 1985 hearings (see OHM's reply- to DER' s notion to dismiss). 

OHM has not filed any affidavits (as DER did) whidl miglit establish material facts 

implying conclusions different from those which naturally follow from the above-

recounted facts. OHM has presented no argurrents which might shake DER' s conclusion 

(from those facts) that the unappealed April 19, 1985 letter to OHM terminated any 

remaining OHM rights to mine under the permit. Therefore we see no alternative 
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but to agree with this conclusion of DER's, which is completely consistent with 

established Board precedent. Armond Wazelle v. DER, Docket No. 83-063-G, 1984 EHB 

748; r.1arlin L. Snyder v. DER, Docket No. 84-400-G, 1984 EHB 446. 

OHM does argue strongly that DER had no right to tenninate the pennit 

for "failure to submit the required reperrnitting inforrra.tion" (language of DER' s 

April 19, 1985 letter) because: l) OHM's intent to primarily rhine lirrestone made 

the 25 Pa. Code Chapter 86 coal mining regulations (relied on by DER in its April 19, 

1985 letter) inapplicable to the permit; and 2) DER' s counsel had admitted (in a 

letter to OHM's counsel dated August 21, 1985) that even if OHM had submitted the 

repermitting inforrra.tion, DER would not have processed the reperrnitting application 

which the April 19, 1985 letter denied. But these argmrents of OHM's, whether or 

not rreritorious (and we do not rule on their rrerits) simply are irrelevant at this 

stage of these proceedings; the legi tirnacy of the unappealed April 19, 1985 letter 

cannot be challenged at this late date. 

In sum, we unhesitatingly hold that pennit MDP 3474SM10 now is void, and 

therefore indeed cannot be arrended. 

C. 'Ihe .MJotness Issue 

The basic question before us, however, is whether this just-stated holding 

requires us to rule this appeal is rroot, as DER contends. OHM also argues (in effect) 

that the appeal should not be dismissed as rroot even though the permit now is void. 

In essence OHM is arguing [citing Magnum r-ti.nerals, Inc. v. DER, Docket 1:\b. 82-230-G, 

1983 EHB 522, and Western Hickory Coal Co. v. DER, Docket No. 82-141-G, 1983 EHB 89] 

that "considerations of fundarrental fairness" demand that this appeal not be dismissed 

OHM's reliance on these authorities is misplaced: Western Hickory, supra, considered 

the fairness of assessing a surface mining violation penalty on the basis of current · 

regl,il.ations when those regulations might make the penalty larger than would have l:een 
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expected from the regulations which were effective when the violation was corrrnitted; 

obviously Western Hickory carries no implications whatsoever for the instant appeal. 

In Magnm, supra (which was vacated in part by .Magnm Minerals v. DER, 1983 EHB 589), 

wherein DER' s refusal to issue a mine drainage permit had been appealed, the Board 

refused to automatically rroot the appeal merely because new regulations required 

rrore inforrration than the appellant originally had furnished; the issue in Magnum 

was not, as in the instant appeal, whether an appeal of a permit arrendment denial 

automatically becomes rroot when the to-be-amended permit is irrevocably voided. 

Despite the imrediately preceding considerations, hov;ever, there is merit 

in OHM's contention that automatic dismissal of its appeal at this stage of these 

proceedings, on the sole technical grounds that the voided permit no longer can be 

amended, would be highly unfair to OHM. OHM originally applied for permission to 

mine llirestone from the coal mining area covered by the permit on April 9, 1981, 

rrore than a year before the new regulations requiring repermi tting becarre effective 

on July 31, 1982. DER's original March 26, 1982 denial of the limestone mining 

application read as follows. 

The request of Old Home Manor, Inc. to arrend 
Mine Drainage Permit No. 34 74SM10 (A) is denied. 
The reason for denial includes: 

1. o=spite the quantity of limestone on the 
permitted area, there are several discharges 
which do not meet effluent limits and water 
quality criteria. It is the Department's 
contention that renoval of the limestone 
would further lower the quality of the dis­
charges. Old Home Manor, Inc. has failed to 
derronstrate that renoval of the limestone 
seams would not have this result. Old Home 
Manor, Inc. has failed to provide a plan and 
schedule for the abatement of the present 
discharges. 

2. Old Home Manor, Inc. has failed to provide 
the detailed mining plans, with an approximate 
tliretable showing what seams of limestone 
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· would be mined, where these seams v.oul.d 
be mined, and in what sequence they WJul.d· 
be mined, as requ=sted in both of the 
D=partrrent' s rorrection letters. 

3. Old Horre Manor, Inc. has failed and con­
tinues to fail to correct the violations 
of the Clean Streams Law, the Act of June 22 , 
1937, P.L. 1987, as amended, 35 P.S. §691.1 
et seq., and the Surface Mining Cbnservation 
and Reclamation Act, the Act of May 31, 1945, 
P.L. 1198, as amended, 52 P.S. §1396.1 ~t seq., 
which violations are set forth in the ~part­
rrent's Order of D=cember 23, 1981, and has 
failed to comply with the terms of that Order. 

4. William C. Leasure, has failed and continues 
to fail to correct the violations of the Clean 
Streams Law, the Act of June 22, 1937, P.L. 
1987, as amended, 35 P.S. §691.1 et seq., and 
the Surface Mining Cbnservation and ReClamation 

_Act, the Act of May 31, 1945, P.L. 1198, as 
amended, 52 P.S. §1396.1 et ~·, which are set 
forth in the Departrrent's Oreer of D=cember 23, 
1981, and has failed to comply with the te:rms 
of that Order. 

DER' s later January 20, 1984 denial of OHM's revised application for lirrestone mining 

(the denial which originally was appealed at the above-captioned docket number) 

offered essentially the v.ord-for-word identical reasons 1-4, supra, for refusing 

OHM's limestone rrri.ning application. In addition, the January 20, 1984 denial letter 

stated: 

5 . Old Horre Manor, Inc. has failed to provide 
the additional information requested in the 
Departrrent' s review letters~ necessary to 
comply with 25 Pa. Cbde §86.37 and §87.69. 

Additionally, the Department is precluded from 
issuing this penni t because you have failed to submit the 
information required by the July 31, 1982 Rules and Regu­
lations of the Environrrental Quality Boar-a pertaining to 
coal mining, including without limitation, Sections 86 .11, 
86.31, 86.62, 86.63, 87.52, 87.62, 87.63, 87.66, 87.75, 
87.116, and 87.117. 
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'Ihese just-quoted staterrents did put OHM on notice that DER felt the ooal mining 

regulations in 25 Pa. Cbde Chapter 86--including the reperrnitting requirerrent 

implicit in §86.ll(c) [when taken in ronjunction with §§86.12 and 86.14 to v.hich 

§86 .11 (c) points] --were germane to OHM's lirrestone mining application. NJv.here 

in the January 20, 1984 letter, however, is there any explicit indication to OHM 

that its lirrestone mining application automatically would be rrooted if its pending 

repennitting application were rejected. 

M:>reover, DER's pre-hearing rrerrorandum, filed I::ecember 10, 1984, offers 

to prove the above-quoted reasons (from DER' s March 26, 1982 and January 20, 1984 

denial letters, henceforth the "appealed-from reasons") for rejecting OHM's 1~­

stone mining application, but does not rrention the possibility that the appeal 

might be nooted by rejection of the repennitting application. DER did not supplerrent 

its pre~hear.irig rrerrorandum after its April 19, 19 85 letter voiding the MDP 34 7 4SM10 

permit, so that OHM might be advised DER intended to argue the appeal was rroot. 

Indeed, iiisofar as the Board can tell, DER' s October 18, 1985 argument during the 

hearings was OHM's first notice of DER' s rrootness claim. 

'Ihe Board' s established practice has been to regard as waived any conten­

tions of law not set forth. in a party's pre-hearing rrerrorandum, unless allowing such 

contentions to be raised clearly would not be prejudicial to opposing parties. Pre­

Hearing Order No. 1, paragraph 4; Melvin D. Reiner v. DER, Ibcket No. 81-133-G, 1982 

EHB 183; Mt. Thor Minerals v. DER, Ibcke.t NJ. 84-410-G (Opinion and Order, February· 21, 

1986). It is difficult to avoid the conclusion that OHM has been prejudiced by DER' s 

failure to raise this rrootness oontention earlier, during the six-rronth interval 

between DER' s April 19, 1985 voiding of the pennit and the October 15, 1985 start 

of the hearings on the rreri ts. During this interval OHM incurred the expense of 

preparing for and participating in four days of hearings on the merits of DER's 
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appealed-from reasons for denying the limestone mining application, including 

hiring an exp=rt witness, all of which effort was beside the point and wasted 

according to DER' s present thesis that the appeal is rroot; preventing a party 

from inducing such wasted effort on the part of an opposing party undoubtedly 

is one of the policy reasons underlying our general rule that contentions of 

law not set forth in the pre-hearing rrerrorandum may be waived. 

On the other hand, it rerrains true that--whether or not OHM has been 

prejudiced by DER's tardiness in raising its rrootness contention--it is senseless. 

to proceed further with this conplica ted appeal if there really is no relief we 

can grant OHM; it was on this reasoning that we suspended the hearings on the 

rrerits immediately after DER raised its rrootness contention. We agree with DER 

that the penni t now is void and cannot be amended. We also agree with OHM' s 

contention, however, that--having come this far--it is in the interests of 

justice to adjudicate OHM's appeal on its rrerits, narrely the merits of the 

appealed-from reasons. We reconcile these opposing DER and OHM contentions, 

with 'Which we agree despite their diversity, by ruling that we wil~ adjudicate 

OHM's appeal·on its rrerits if we can, meaning if--but only if--we can find a 

lawful way to avoid the conclusion that the appeal has been rrooted by the April 19, 

. 19 85 voiding of the penni t. 

D. Severance of the Appeal from the Voided Permit 

The only way to avoid the conclusion that the appeal has been rrooted 

by the April 19, 1985 voiding of the permit is to sever the appeal from the permit, 

i.e., to sever OHM's application to mine limestone from the now voided permit. Vie 

realize that OHM itself never has asked for such severance; in particular, OHM 

did not do so in the interval between April 19, 1985 and October 18, 1985, when 

DER first raised the rrootness issue, nor has OHM requested such severance even now. 
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Nevertheless, for reasons explianed supra, we believe it is in the interests · 

of justice to give OHM another opr:ortunity to request such severance, so that 

this appeal can be adjudicated on the rrerits of the appealed-from reasons. 

After all, if OHM originally had applied for a permit to mine lirrestone without 

reference to the then existing MDP 3474SM10 permit, or if there ne~r had been 

a coal mining permit for the site, DER would not now be able to make the correct 

(but nonetheless purely procedural and unrelated to the rrerits) argurrent that 

voiding of the MDP 34 74SM10 :p=rmi t has rrooted this ap:p=al. 

On the facts presently before us, we cannot tell whether severance of 

OHM's lirrestone mining application from the now voided MDP 34 74SM10 permit v.uuld 

be lawful at this late date, or whether--even if lawful--it would be reasonable 

to ask DER to accept such a severance. Obviously OHM, if this appeal were rrooted 

as DER requests, simply could apply once again for a :p=rmit to mine lirrestone on 

the site. What OHM seeks--and what we believe is in the interests of justice 

so many years after OHM's original April 9, 1981 lirrestone mining application-is 

an adjudication by this Board of the rrerits of OHM's lirrestone mining application 

without the additional attendant delays for OHM of: 1) having to file a corrpletely 

new application, 2) waiting for DER to eyaluate and presumably to deny the new 

application, and 3) then having the new appeal of this new denial adjudicated by 

this Board on the basis of very muc.."l t."le sarre evidence as we ~lready have heard 

concerning the environrrental effects of the pror:osed lirrestone mining. 

'lherefore we have decided to defer a definitive ruling on DER' s notion 

to dismiss this appeal as rroot until: (i) OHM has had the opr:ortunity to request 

that its lirrestone mining application be severed from the now voided MOP 34 74SM10 

:p=rmit, and (ii) DER has had the opportunity to resr:ond to this request. As the 

accorrpanying Order indicates, it is rot our intention that this deferral be an 

1047 



excuse for renewed lengthy delays of a final resolution of this matter. It 

nay be that OHM must corrplete sorre new application forms, if only to bring its 

old application up to date; if so, OHM will be expected to corrplete those forms, 

as instructed by DER. But v.e are presuming that these additionally required 

application forms will be essentially pro forma, to meet the objection that the 

now voided permit no longer can be arrended. In particular, we are anticipating 

that essentially all the substantive infonnation DER would require from OHH to 

evaluate a newly submitted limestone mining application already has been requested 

by DER. 

In writing the ilnrrediately foregoing, we recognize that DER' s appealed­

from reasons quoted supra for denying OHM's lirnestone mining application, notably 

its reason }b. 5, stated that OHM had failed to provide requested additional 

information.. We expect that reason to remain; by giving OHM the optx>rtunity to 

request severance of its original lirnestone mining application from the now voided 

coal mining permit, we are not intending to allow OHM to substantively arrend that 

lirnestone mining application by including previously unsubmitted infonnation rele­

vant to the lirnestone mining's envirorurental effects, which then would require 

DER to re...:evaluate the application on the rrerits. DER has twice evaluated and 

then denied the environrrental merits of OHWs lirnestone mining application, largely 

on the alleged (by DER) grounds that OHM has not shown there will not be adverse 

environmental effects; OHM has had ample opportunity to furnish DER the infonnation 

DER thinks is needed to properly evaluate those environmental effects. We do not 

want DER to re-evaluate the merits of OHM's lirnestone mining application; we merely 

want to be able to adjudicate the present appeal in the format of an independent 

application for lirnestone mining, not tied to the now voided coal mining permit, 

so that we lawfully ·can render the adjudication on the rrerits without having to 
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w::>rry about the appeal 's- possible rrootness. If DER can furnish legi tinate 

reasons why the original application to amend the !1DP 3474SMl0 permit cannot 

be routinely converted to an indep:nderit application for lirrestone mining, we 

will have no recourse but to declare this appeal rroot. Cbnversely, if there 

are no legiti.rrate reasons to prevent severance of the original application 

from the now voided permit, we will not rroot this appeal; instead, as soon as 

};X)ssible, with the highest priority on our schedule, we will complete the 

suspended hearing and then will adjudicate the appeal on its rrerits. 

ORDER 

WHEREFORE, this 24th day of September, 1986, it is ordered that: 

l. Within tw=nty (20) days of the date of this Order, OHM shall submit 

to DER a request (copied to this Board) that the lirrestone mining application 

which is the subject of this appeal be severed from the now voided HDP 3474SMlO 

permit to which the original lirrestone rni.riing application, if granted, was to 

be a:g;:>ended as an arrendrnent. 

2. OHM (after o:msulting with DER) is to include with th~ aforesaid 

request any completed forms which--when taken together with its original appli­

cation--oHM believes should enable DER to lawfully grant OHM its desired lirrestone 

mining permit. 

3. Within ten (10) days of receipt of the submissions called for in 

paragraphs l and 2 supra, DER shall: 

a. Agree that the newly submitted material, together with 

the previous application, comprise the functional equivalent of an indep:ndent 

application for a lirrestone mining permit, such that DER--if it were convinced 

that there will be no adverse environrrental effects requiring denial of the 
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,~?ennit--lawfully could grant the desired lirrestone mining ,~?ennit; or 

b. Disagree with the staterrent in paragraph ~ irrmediately 

supra, in which event DER must state the reasons for disagreerrent. 

4. If DER disagrees, OHH will have ten ( 10) days to respond to DER' s 

reasons for disagreement. 

5. 'Ihe material sul:::mitted by OHM shall not include previously unsub­

mitted infornation relevant to the proposed li.rrestone mining's environrrental 

effects; in this regard, OHM must stand on the infornation it sut:mitted with 

its original application. 

6. Under paragraph 3b supra, DER shall not-as a reason for disagreeing 

with the thesis that it could lawfully grant a lirrestone mining ,~?ennit on the 

basis of OHM's submissions if it were convinced there WJuld be no adverse environ­

mental effects requiring denial--claim that OHM has failed to submit the infor­

mation referred to in paragraph 5 of its appealed-from January 20, 1984 letter 

denying OHM's former limestone mining application. 

7. For the present, the Board defers a ruling on DER' s notion to 

dismiss this appeal as rroot. 

8. After receipt of the docurrents ·called for in :paragraphs 3-5 supra 

the Board will rule on DER' s notion to dismiss this appeal as rroot, p::>ssibly 

after a very prompt scheduling of very brief oral argurrent; ·unless OHM is granted 

an extension of time, which will only be for -very good cause shown, OHM's failure 

to meet the deadline set in paragraph 1 supra will be reason to dismiss this 

app63.1 as rroot. 

9. If this appeal is not dismissed as rroot, the hearing on the merits 

will be -very promptly rescheduled, so that an adjudication of the merits of this 
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appeal can be rendered as soon as possible; this objective is to be given the 

highest Board priority. 
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OPINION AND ORDER 

Synopsis 

Appellant 1 S rrere allegation, unaccompanied by affidavit, that its 

profOsed auger mining will not affect the surface, cannot be the basis for 

surrma:r:y judgrrent in favor of appellant, even though DER has not responded to 

the allegation. Neither 52 P.S. §1396.4(a) (2)F nor 25 Pa.Code §86.64 require 

the appellant to file a surface landowner's "Supplerrental C" consent form if 

the appellant's profOsed auger mining will not affect the landowner • s surface. 
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OPINION 

Hepbumia has appealed DER' s denial of Hepbumia' s request for an 

11 auger safety penni t 11
, which would have penni tted Hepbumia to auger mine 

certain coal seams owned by Hepbumia but residing beneath surface land owned 

by a landowner other than Hepburnia. DER's denial letter of May 6, 1986 ex-

plained that:the pennit had been denied because Hepburnia had not filed the 

so-called "Supplerrental C" fonn registering the aforerrentioned landowner's 

consent to Hepburnia' s auger mining activities beneath the landowner's surface 

land. ,According to DER, regulations require DER to refuse the pe.:rmit unless 

the Supplemental C is filed. 

Hefburnia' s 'Notice of Appeal rejected this just-stated contention of 

DER' s; rather Hepburnia contended that 

Neither the Pennsylvania Surface Mining 
Oonservation and Reclamation Act, 52 P.S. §§ 
1396 .l et seq. nor the regulations promulgated 
thereunder, including but not limited to 25 Pa. 
Code §86 • 64, require the land owner' s consent 
to auger mine beneath the surface owner's 
prop::rty. 

'!hereafter DER has filed a rrotion for surrmru::y judgrrent, to which Hepburnia has 

resp:>nded, on August 25, 1986, with a cro~s rrotion for surnrrary judgment in 

Hepburnia' s favor. Under the Board' s Pre-Hearing Order 'No. 2, sent to the 

parties on June 3, 19 86, a party must resp:>nd to an opp:>sing party' s rrotion 

within twenty days. Although twenty days now have passed sinre this filing of 

Hepburnia' s, DER has not resp:>nded to Hepburnia' s rrotion. Therefore the tirre 

is rip:: for us to rule on the rrerits of these cross rrotions for sumnary judg-

rrent, which w= proceed to do. 

w= note first that neither DER' s rrotion, nor Hepburnia' s resp:>nse to 

DER' s rrotion, nor Hepbumia 's own rrotion, were accompanied by affidavits. 
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According to DER, "'Ihe facts in this case are not in dispute. The issues in 

dispute are purely :natters of law." However, the first paragraph of HepbUD1ia' s 

response states: 

Appellee DER is not entitled to S'l.liTU"CBr'Y 
judgrrent as a :natter of law. 'lhere are genuine 
issues of :naterial fact. Alternatively, if this 
Board concludes that there are no genuine issues 
of :naterial fact, it is Appellant Hepbumia 
which is entitled to judgrrent as a :natter of law. 

The first question we must decide, therefore, is whether on the record ~fore 

us, unaccompanied by affidavits, we can be certain there are no genuine issues 

of :naterial facts. 

We have carefully examined DER' s notion and Hepburnia' s response in 

this regard, and we· cannot agree with DER that there are no genuine issues of 

:naterial fact. In particular, in the absence of affidavits, we do not see how 

we can accept as indisputably true Hepbumia' s claim that its proposed auger 

mining will not affect the landowner's surface property, even though: 1) Hep-

burnia has bolstered this claim with diagrams from a standard treatise on mining, 

and 2) DER has not responded to--and thus has not specifically disputed-this 

claim of Hepburnia' s. If we were to accept this Hepburnia claim, however, then, 

for reasons set forth infra, we would render surrrnary judgrrent in Hepbumia' s 

favor. 

The following facts are not in dispute: 

l. Although Hepburnia owns the mineral 
rights at the mine site, Hepbumia does not own 
the surface over the coal which it desires to mine. 

2. HepbUD1ia has failed to provide as· part 
of its Auger Mining Permit Request Number 5129 a 
landowner' s consent to entry, cornronly known as a 
"Supplerrental C", from the surface owner of the 
area al::ove the area which it requests authority 
to auger. 
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3. DER denied Hepburnia 1 s auger penni t 
request because Hepburnia failed to submit the 
aforerrentioned "Supplemental C" consent fonn. 

4. DER 1 s clained authority for requiring 
the "Supplemental C" as a condition for issuing 
the auger penni t is the Surface Mining Conser­
vation and Reclanation Act ("SMCRA"), 52 P.S. 
§§1396 .1 et seq., and regulations promulgated 
thereto, notably 52 P.S. §1396.4(a) (2)F and 
25 Pa.Code §86.64. 

DER argues that auger mining falls under the S!-i::RA and associated regulations, 

via the definitions of "surface mining" and "surface mining activities" in 

52 P.S. §1396.3 and 25 ~a.Code §86.1. Hepburnia argues that its proposed auger 

mining is excluded from surface mining falling under the SMCRA by virtue of the 

clause, in the 25 Pa.Code §86.1 definition of "surface mining activities": 

but not including those :pJrtions of mining 
operations carried out, beneath the surface 
by rreans of shafts, turmels, or other under­
ground mine openings 

But whether DER or Hepburrria are oorrect about the general applicability of the 

SMCRA tp Hepburnia 1 s proposed auger mining, it is clear that the SMCRA and Pa. 

Code §86.64 requirerrents of a "Supplemental C" are limited to the circt:nTIStance 

that the landowner's land will be affected by the mining. §1396 .4 (a) (2)F reads: 

the application for a pennit shall include ... 
the written consent of the landowner to entry 
upon any land to be affected by the operation 
(emphasis added) • 

Section 86.64 employs essentially the identical language which has just been 

quoted from §1396.4(a) (2)F. 

On this reasoning, were we to accept Hepburnia' s claim that its auger 

mining will not affect the landowner's surface, we would have to conclude that 

DER' s denial of the auger pennit because Hepburnia did not file a "Supplemental C" 

consent from this landowner was an abuse of DER' s discretion. 'Ihe Order which 
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follows is consistent with this conclusion, but recognizes our inability to 

grant a surrmary judgrrent which rests on the unsupfX)rted allegation by Hepburnia 

that its auger ·mining will not affect the surface. 

ORDER 

WHEREFORE, this 25th day of September, 1986, it is ordered that: 

1. Within twenty (20) days of the date of this Order, 

a. Hepburnia is to file affidavits in ·support of its claim 

that its pro:tnsed auger mining will not affect the surface. 

b. DER is to file affidavits in op:tnsition to Hepburnia' s 

aforesaid claim, if it continues to dispute that claim. 

2. The Board will rule definitively on Hepburnia 1 s notion for Surtm3.:r.y 

judgrrent, in the light of the abJve Opinion, after receipt of the affidavits 

called for in paragraph 1. supra. 

3. For the present, until the filings called for in paragraph 1 are 

received, the Board also defers its ruling on DER 1 s notion for surrmary judgrrent, 

although on the record already before us it appears that Hepburnia assuredly is 

disputing the allegation-necessa:r.y to DER1 s notion for srnmary judgment--that 

the auger mining will affect the surface. 

4. A ruling on Hepburnia 1 s pending notion to compel discove:r.y and for 

sanctions also is deferred until the Board can rule on these surma:r.y judgrrent 

notions. 

cc: Bureau of Litigation 
Joseph K. Reinhart, Esq. 
Stephen c. Braverman, Esq. 

J:ll.\'IED: September 25, 19 86 

ENVIIDNMENTAL HEARING BOARD 

ECWARD GERJUOY, f.$MBER 
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MAXINE WOELFLING, CHAIRMAN 

EDWARD GERJUOY, MIEMBIER 

WILLIAM A. ROTH, MIEMBCR 

C. W. BROWN COAL COMPANY 

v. 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
221 NORTH SS:CONO STRS:O:T 

THIRO FLOOR 
HARRISBURG, FIS:NNSYLVANIA 17101 

1717) 787-3483 

. . 
: 
: EBB Docket No. 86-336-R 

: 

M. DIANE SMITH 
SI:CRIETARY TO TloiiE BOARD 

COMMONWEALTH O:F PENNSYLVANIA 
DEPAR'l'MKNT O:F ENVIRONMENTAL RESOURCES Issued: September_29, 1986 

Synopsis 

OPINION AND ORDER 
SUR 

MOTION FOR RECONSIDERATION 

The Board's prior order of dismissal at the above-captioned docket 

number is affirmed and Appellant's Motion for Reconsideration is denied, 

since the Motion for Reconsideration was untimely and set forth no compelling 

reasons for reconsideration. 

OPINION 

By its order of August 6, 1986, the Board dismissed the appeal at 

the above-captioned docket number due to C. W. Brown Coal Company's 

~Appellant) failure to ~erfect its appeal pursuant to 25 Pa.Code §21.52(c). 

Rule 21.52(c) provides as follows: 

§21.52. Timeliness and perfection. 

* * * 
(c) An appeal which is perfected in accordance 

with the provisions of this section but does not 
otherwise comply with the form and content require­
ments of §21.51 of this title will be docketed by 
the Board as a skeleton appeal. The appellant shall, 
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upon reguest from the Board, file the reguired in­
formation or suffer dismissal of the appeal. 

* * * 
(Emphasis added) 

Rule 21.51 provides for the form and content of appeals. The 

relevant portion of §21.51 provides as follows: 

§21.51. Commencement, form and content. 

* * * 
(f) Within ten days after filing of a notice of 

appeal, the appellant shall serve a copy thereof on 
each of the following: 

(1) The office of the Department [of Environ­
mental Resources] issuing the notice of departmental 
action; 

* * * 
The instant appeal was docketed as a skeleton appeal pursuant to 

Rule 21.52(c). An "Acknowledgement of Appeal and Request for Additional 

Information," a scandard Board form for incomplete appeals, dated July 8, 

1986, was mailed to the Appellant via first class mail.1 The Board 

requested an indication that the officer of the Department responsible for the 

action being appealed was notified. The Board form clearly states that 

"fu]nless the following [indication of notification of Department officer] is 

submitted within ten (10) days of the date of receipt of this notice, your 

appeal may be dismissed." On July 23, 1986, after 15 days had elapsed, the 

Board, hearing no response from Appellant, mailed a second, identical request 

via certified mail, return receipt requested. The return receipt showed that 

Appel~ant's counsel received the second request on July 28, 1986. Receiving 

no response by August 6, 1986, the Board ordered the appeal dismissed for 

1 Included with this form was a copy of the Board's rules of practice and 
procedure. 
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failure to perfect, pursuant to Rule 21.52(c). 2 On August 11, 1986, 

Appellant submitted a "Notice of Appeal," which indicated that the responsible 

officer of the Department had been notified. By letter dated August 20, 1986, 

Board Member Roth notified Appellant's counsel that due to the dismissal, and, 

since a motion for reconsideration had not been filed, the renewed "Notice of 

Appeal" would not be considered. On September 2, 1986, Appellant filed a 

Motion for Reconsideration. 

The Board's rules for reconsideration appear at 25 Pa.Code §21.122. 

Time limits provided for filing applications for reconsideration of an 

agency's decision are normally mandatory. Mayer v. Unemployment 

Compensation Board of Review, 27 Cmwlth Ct. 244, 366 A.2d 605 (1976). As 

in Rostosky v. DER, 26 Cmwlth Ct. 478, 364 A.2d 761 (1976), the time here 

was established by regulations promulgated pursuant to statute rather than a 

statute itself. However, a regulation so promulgated has the force of law 

and is as binding as a statute on a reviewing court. Rostosky, supra; See 

also, Pa. Human Relations Commission v. Norristown Area School District, 

20 Cmwlth Ct. 555, 342 A.2d 464 (1975). Where the time period for filing 

a motion for reconsideration by the EHB has lapsed, Appellants lack statutory 

authority to then file for rehearing or reconsideration. DER v. Wolford, 

Cmwlth Ct. , 329 A.2d 304 (1974). The Board finds that the 

untimeliness of the filing deprives the Board of jurisdiction. This rule 

provides that motions for reconsideration be filed within 20 days of the date 

of decision. Therefore, the Board has no choice but to deny the motion. 

Even if the motion were timely, however, the Board would still not grant 

2 Though August 6, 1986 was the ninth day from Appellant's receipt of 
the second request, the Board's dismissal on this day rather than August 10 was 
not problematical, since this was the second request and, as it happened, 
Appellant submitted nothing until the fourteenth day, August 11, 1986. 
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reconsideration, since Appellant has advanced no compelling or persuasive 

reasons. 

In its motion, Appellant states at Page 1, " ... that I was previously 

unaware that the compliance officer had to be served with a copy of the 

notice ... " The current rules at 25 Pa.Code §§21.51 and 21.52 have been in 

effect since August 1, 1979, over seven years. 

Two requests for the required information gave Appellant sufficient, 

indeed ample opportunity, to perfect its appeal. The Board's tolerance of 

nonconformance to its filing requirements has limits in light of the high 

number of appeals currently pending. Based on the foregoing, the Board can 

find no reason to reconsider and reverse its Order of August 6, 1986. 

ORDER 

AND NOW, this 29thday of September, 1986, the Board's order of 

dismissal of the above-captioned docket number of August 6, 1986 is affirmed 

and Appellant's Motion for Reconsideration is denied. 

ENVIRONMENTAL HEARING BOARD 

MAXINE WOELFLING,. CHAIRMAN 

/{)~ 
WILLIAM A. 
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CONCURRENCE 

By Edward Gerjuoy, Kember 

In view of the conclusion, with which I agree, that we have no juris-

diction to grant Appellant's untimely motion for reconsideration, I join in 

dismissal of this appeal. I wish to state, however, that I am not certain 

that reconsideration would not be deserved, had the motion been timely. 

Although I do not necessarily disagree with the last sentence of. the Opinion, 

the last few paragraphs of the Opinion show no recognition that the Board is 

bound by 1 Pa.Code §31.2, as well as by numerous Pennsylvania decisions which 

admonish courts, once jurisdiction has been established, not to then summarily 

dismiss a case for purely procedural violations which have not prejudiced the 

opposing party. DeAngelis v. Newman, 460 A.2d 730 (Pa.l983); Byard F. Brogan 

v. Holmes Electric Protective Company of Philadelphia, 460 A.2d 1093 

(Pa.l983). 

DATED: September 29, 1986 

cc: Bureau of Litigation 
Harrisburg, PA 

bl 

For the Commonwealth, DER: 
Western Region 

For Appellant: 
William C. Stillwagon, Esq. 
Greensburg, PA 15601 
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MAXINE WOEL.Fl.ING, C:HAIRMAN 

EDWARD GERJUOY, MEMBER 

WILLIAM A. ROTH, MEMBER 

SPEC COAI.S, INC. 

COMMONWEALTH <;IF PENNSYLVANIA 

ENVIRONMENTAL. HEARING BOARO 
221 NORTH SE:CONO STRE:E:T 

TMIRO FI..OOR 
MAR,RISEIURG, PENNSYI..VANIA 17101 

1717) '7EI7-34S3 

M. DIANE SMITH 
SEC:RETARVTOT~ESOARC 

v. IXX:XET NJ. 85-197-G 
COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPINICN AND ORDER 

Synopsis 

Issued: October 1, 1986 

Reqt.Ests for admissions, not responded to by an appellant who does not 

even appear at the scheduled hearing on the rreri ts, must be deerred admitted under 

Pa.R.C.P. Rule 4014(b). 'Ihese admissions suffice to rreet DER's burden of smwing 

it is entitled to forfeiture of $7,000 of a $10,000 bond covering 10 acres, where 

the bond states on its face that liability accrues in proportion to the area 

affected, and where DER itself claims the appellant only affected seven acres. 

DER' s evidence also is sufficient to oVe!rcone confusion caused by the appellant 

having filed (as the DER action appealed-from) a DER letter to the appellant 

apparently referring to a different site, announcing forfeiture of a $5,000 rather 

than a $10,000 bond. In particular, DER's staterrent, in its pre-hearing rrenorandum 

filed a year before the hearing, that the forfeited bond was for an arrount of 

$10,000, a staterrent appellant never contradicted, constituted due notice to the 

appellant that. this natter indeed did involve a $10,000 bond. 
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OPINION 

On August- 14, 1986 v.e issued an Opinion and Order in this rratter, to 

which the reader should refer, sanctioning this p:ro-se appellant for continued 

failure to respond to disrovery requests. Our August 14, 1986 sanctions, which , 

sarewhat limited the evidence SPEC would be allov.ed- to present at the hearing 

on the rrerits, v.ere less severe than DER demanded and probably w.as entitled to, 

but as v.e said on August 14, v.e custorrarily have been very lenient with p:ro-se 

appellants. However, DER was given leave to serve requests for admissions on 

SPEC, to be answ=red within 15 days of the date of se:rvice, provided the 15-day 

period ended no later than September 10, 1986. 'Ibis cutoff date was set because 

the hooring on the merits was scheduled for September 15, 1986. 

'!he hearing now has been held. SPEC did not appear at the hearing, nor 

offer any excuse for not being present. '!he parties were notified of the Septem­

ber 15, 1986 hearing date on Noverrber 25, 1985, and reminded on June· 26, 1986. 

'Ihis rratb,=r involves SPEC's appeal of DER' s forfeiture of a bond posted for SPEC, 

so that DER bears the burden of proof. Kino Coal Co. v. DER, Ibcket No. 83-112-G, 

1985 EBB 104. Therefo~e, at the hearing the Board adopted the following procedure. 

DER called its ohly witness, and the Board asked for an offer of proof f:rorn DER' s 

counsel. DER' s counsel explained that the witness v-Duld testify that reclamation 

had not been completed and that SPEC had affected seven acres of the bonded area. 

The witness then stated, under oath, that the offer of proof indeed described his 

intended testirrony, and that he had no corrections or additions to offer. 

DER's counsel also offered into evidence (as DER Exhibit 1) the requests 

for admissions which had been served on SPEC by certified mail but never answered, 

as well as the return receipt (DER Exhibit 2) showing that SPEX:: had received the 

requests for admissions. IER' s counsel requested the Board to deem adrni tted all 
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the unanswered requests for admission. Under the circumstances, and on the 

autlx:>rity of the Rules of Civil Procedure Rule 4014 (b), the Board felt it had 

no recourse but to grant this request of DER' s. Even without the aforerrentioned 

testinony of DER' s witness, these admissions are rrore than sufficient to neet 

DER' s burden of shOwing forfeiture was justified. Fbr exa:rrple, SPEC has 

admitted it 1) failed to comply with a Consent Order and Agree~t it signed 

(Admissions 29 and 30), 2) did not comply with various abaterrent orders (Ad-

missions 32-37) and 3) did not properly reclaim (Admissions 10 and 40). We 

herewith adopt these just-stated admissions, and other admissions cited infra, 

as Findings of Fact by us in this rratter. 

In our August 14, 1986 Opinion we stated that this appeal is from 

forfeiture of a $5, 000 S':'!I"ety bond :posted by the Travelers Indernni ty Company. 

'Ihis assertion was based on categorical staterrents in the letter fro!£1 DER to SPEC 

announcing the bond forfeiture, which appellant filed with the Board as represent­

ing the awealed-from DER action. DER now asserts on the record, however, that 

this letter was erroneously filed by the appellant; according to DER the bond 

actually forfeited in this appeal was a $10,000 bond, Surety Bond Bl013, :posted 

by the Mid-Continent Insurance Company. We sup:pose this fact explains why, as we 

stated on August 14, 1986, we have heard nothing from Travelers in this matter; 

this fact does not explain why we have heard nothing from Mid-Continent. DER's 

pre-hearing llEIIDrandum, filed September 19, 1985, does state that the bond forfeited 

is Surety Bond Bl013, as SPEC was notified in a letter from DER dated April 15, 

1985. The forfeiture letter filed by SPEC is dated March 28, 1985. The appeal 

was filed on May 14, 1985, just barely timely for an April 15, 1985 notice, but 

probably outside the 30-day tine limit for appealing set by 25 Pa.Code §21.52 (a). 
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SPEC, though it has had due notice of DER's intent to forfeit Surety Bond Bl013 

since September 19, 1985, has made no attempt to rontradict DER' s assertion that 

this matter involves a $10,000 bond rather than a $5,000 bond. One of DER's un­

answered requests for admissions, which we have deerred admitted (Admission 7), 

stated: "Will you~admit that the oond [in this appeal] is Surety Bond Bl013?" 

On the facts just recounted, and in the absence of rontradiction by the appellant, 

'We adopt, as ronclusions of Law in this matter, that this appeal is from forfeiture 

of Surety Bond Bl013, and that the appellant has had notice of the Bond Bl013 

forfeiture, sufficient to satisfy due process requirerrents. 

We also have deerred admitted the fact that Exhibit A to DER' s Exhibit l 

is a true and rorrect ropy of the Bl013 surety bond (Admission 8). 'Ihi.s bond 

instrurrent states on its face that the bond is for 10 acres, and that liability 

accrues in prop:>rtion to the area affected by SPEC's surface mining operations. 

SPEC has admitted affecting seven acres under this bond (Admission 9) , an admission 

which DER' s witness affirrred. It is our further Conclusion of ·r.aw, therefore, on 

the basis of DER's own evidence, that forfeiture of $7,000, but no rrore than $7,000, 

of this $10,000 bond is warranted. King, supra. 

0 R DE R 

VHEREFORE, this 1st day of October, 1986, it is ordered that: 

l. 'Ihi.s appeal is dismissed, except insofar as it questions the anount 

of DER' s intended forfeiture of surety bond Bl013. 

2. Forfeiture of surety bond Bl013 is sustained for an arrount of $7,000; 

DER may irrlrediately cash this bond and pay the $7,000 into the Surface Mining Con­

servation and Reclamation Fund. 
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3. The remaining $3,000 is to be returned imrediately to the 

appropriate claimant, whether SPEC or the surety, in acrordance with established 

DER practice. 

DATED: October 1, 1986 

cc: Bureau of Litigation 
Harrisburg, PA 

For the Coirnronwealth, DER: 
Patti J. Saunders, Esq. 
Western Region 

For the Appellant: 
Ebbert E. Ankney 
SPB: COALS, INC. 
Sonerset, PA 

ENVIRONMENTAL HEARIN; BOARD 

MAXINE WOELFLlliG, CHAIRMAN 

EarVARD GERJIDY, .MEr..ffiER 
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MAXINE WOELFLJNG, CHAIRMAN 

EDWARD GERJUOY, MIEMBIER 

WILLIAM A. ROTH, MIEMBER 

CONEMAUGH TOWNSHIP 

COMMONWEALTH OF F'ENNSYLVANIA 

ENVIRONMENTAL HEARING BOARO 
221 NORTH SECOND STRE:i!:T 

THIRD FLOOR 
HARRISBURG; F'E:NNSYLVANIA 17101 

1717) 787-3483 

. . . . 
: 

M. DIANE SMITH 
SECRETARYTOTHEBOARO 

v. . . EBB Docket No. 79-061-H 

COMMONWEALTH o:r PENNSYLVANIA 
DEPARTMENT or ENVIRONMENTAL RESOURCES 

. . 
Issued: October 1~ 1986 

OPINION AND ORDER 
Synopsis 

Appellant's appeal is dismissed for failure to prosecute and for 

noncompliance with an order of the Board. 

OPINION 

On May 29, 1979, Conemaugh Township (Appellant), Somerset County filed a 

Notice of Appeal from an administrative Order of the Department of 

Environmental Resources (DER), dated April 27, 1979, directing Appellant to 

submit a revised Official Sewage Facilities Plan pursuant to Sections 5(a) 

and 10 of the Sewage Facilities Act, the Act of June 24, 1966, P.L. 1535, as 

amended, and 25 Pa. Code §§71.14, 71.15. At the time the Order was issued, 

Conemaugh Township had adopted Somerset County's Sewage Plan. The DER 

alleged that due to the growth of Conemaugh Township, it was necessary for the 

municipality to submit a new plan more closely tailored to its particular 

needs. Appellant attacked the DER Order as being an arbitrary and capricious 

abuse of power by the Department. The above captioned appeal was designated 

EHB Docket No. 79-061-B. 

Appellant filed a second Notice of Appeal (EHB Docket No.79-160-W) on 
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October 17, 1979 from the DER's denial of a proposed revision to the Conemaugh 

Township Sewage Facilities Plan. The two above appeals were consolidated 

under EHB Docket No. 79-061-B by an Order of the Board dated November 15, 

1979. 

Upon filing their respective Pre-Hearing Memoranda, the parties to this 

appeal promptly initiated settlement discussions in an attempt to resolve 

this conflict without a Board determination. The settlement negotiations 

included hiring an engineering consultant and submitting numerous proposed 

plans for a revised sewage facility. The Board, attempting to remain abreast 

of any developments in this case, regularly requested status reports from 

Appellant from 1979-1984. The response to these status report requests 

typically indicated that both parties were progressing in their attempt to 

settle this matter. After nearly two years of silence at this docket, the 

Board issued a Rule to Show Cause why this appeal should ~ot be dismissed for 

lack of prosecution on July 25, 1986. The Appellant failed to .respond to the 

Board's Rule to Show Cause. The Board also has not been informed of any final 

settlement agreement as of the date of this Order. 

Appellant has the responsibility to resolve or litigate its appeal. The 

Board cannot permit appeals to linger on its docket for extended periods of 

time. Because Appellant not only failed to prosecute its appeal, but also 

failed to respond to the Board's Rule to Show Cause, the Board n~ dismisses 

this appeal. Delaware County Regional Water Quality Control Authority v. DER, 

EHB Docket No. 81-116-M (Opinion and Order issued July 18, 1986). 
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ORDER 

AND NOW, thislst day of October, 1986, Appellant's appeal is d~smissed 

~ sponte for failure to prosecute and failure to comply with an order of 

the Board. 

DATED: October 1, 1986 

cc: For the CoDIDOnwealth, DKR: 

bl 

Lisette McCormick, Esq. 
Western Region 

For Appellant: 
Eugene.E. Fike, II, Esq. 
FIKE, CASCIO & BOOSE 
Somerset, PA 

ENVIRONMENTAL HEARING BOARD 

MAXINE WOELFLING, CHAIRMAN 

~~ EDWARD GERJUOY, ffEMBEiGi 

WILLIAM A. ROTH, MEMBER 
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MAXINE WO!>=LFLING, CHAIRMAN 

ECWARD GERJUOY, MEMBER 

WILLIAM A. ROTH, ME:MBE:R 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAl. HEARING BOARO 
221 NORTH SE:CONO STRE:C:T 

THIRC FLOOR 
HARRISBURG, PE:NNSYL.VANI-A 17101 

1717) 787-3483 

THE BOROUGH OF YOUNGWOOD . . 

M. DIANE SMITH 
SE:CRE:TARY TO TI-lE: BOARO 

v. . . EBB Docket No. 86~534-R 
COMMONWEALm OF PENNSYLVANIA : 
DEP.AR'fMENT 01' ENVIRONMENTAL RF.SOURCES 

THE YOUNGWOOD BOROUGH AUTHORITY 
v. 

COHMONWEALm 01' PENNSYLVANIA 
DEPAR'l.'MENT OF ENVIRONMENTAL RESOURCES 

. . 

: 

EBB Docket No. 86-535-R 

Issued: October 2, 1986 

OPINION AND ORDER 

Synopsis 

Appeals not timely filed pursuant to 25 Pa.Code §21.52 will be 

dismissed. An appellant's failure to mail a notice of appeal to the proper 

address does not warrant the allowance of an appeal nunc pro tunc. 

OPINION 

Appellants are the Borough of Youngwood and the Youngwood Borough 

Authority. These are appeals from a May 30, 1986 Department of Environmental 

Resources' (DER) order pursuant to the Clean Streams Law, 35 P.S. §§691.1, et 

seq., the Administrative Code, 71 P.S. §§510.1, et seg., the Pennsylvania 

Sewage Facilities Act, the Act of January 24, 1966, P.L. 1535, 35 P.S. §750.1 

et seg., and the rules and regulations adopted thereunder. Said order 

requires, inter alia, the Greater Greensburg Sewage Authority (GGSA), acting 

as the lead agency in cooperation with the Hempfield Township Municipal 

Authority, Hempfield Township, Youngwood Sewage Authority, the Borough of 
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Youngwood, the Borough of South Greensburg, the Borough of Southwest 

Greensburg, and the City of Greensburg, to submit a complete 201 Sewage 

Facilities Plan to DER by October 1, 1986. Appellants admit receiving the 

order on June 3, 1986. On July 1, 1986, Appellants mistakenly filed their 

Notices of Appeal with DER's Bureau of Litigation, rather than with the Board. 

After realizing their mistake, Appellants filed notices of appeal ~·pro 

~with the Board on September 16, 1986. The appeals ~ pro tunc were 

accompanied by copies of the original Notices of Appeal that were addressed 

incorrectly to the Board, 11c/o The Bureau of Litigation, P. 0. Box 2357, 514 

_Executive House, 101 South Second Street, Harrisburg, Pennsylvania 17120. 11 

Appeals before the Board from a DER action must be filed within 30 

days after the earlier.of written notice or publication in the Pennsylvania 

Bulletin. 25 Pa.Code §21.52(a). Here, that deadline was July 30, 1986, 30 

days after Appellants• receipt of written notice. An appeal filed beyond the 

required time period is beyond the Board's jurisdiction. Rostosky v. DER, 26 

Cmwlth.Ct. 478, 364 A.2d 761 (1976). 

However, Appellants here file motions with the Board for the 

allowance of appeals ~ pro ~- The Board's rules provide that upon 

written request and for good cause shown the Boar~ may grant leave for the 

filing of an appeal ~ pro ~; the standards applicable to what 

constitutes good cause are the common law standards applicable in analogous 

cases in Courts of Common Pleas in the Commonwealth. 25 Pa.Code §21.53. The 

Board permits the filing of an appeal ~ pro tunc where fraud or some 

breakdown in the operations of the Board has caused the delay in filing an 

appeal. Petricca v. DER, 1984 EHB 519; East Side Landfill Authority v. DER, 

1982 EHB 299. Appellants here have not averred any circumstances that 

warrant the granting of appeals ~ pro ~· The appeals were untimely 
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filed simply because Appellants attempted to file them at the wrong address. 

This was done despite the fact that the official appeal form used, 25 

Pa.Code §21.51, and the final paragraph of the DER order each provide the 

Board's correct address, i.e. 221 North Second Street, Third Flood, 

Harrisburg, PA 17101. Such a failure does not justify an appeal ~ pro 

tunc. Fuel Transportation Co., Inc. v. DER, 1985 EHB 860; Petricca, supra. 

Thus, ·the Board must deny Appellants' motions for appeal ~ pro tunc. 

ORDER 

AND NOW, this 2nd day of Octob.er , 1986, the appeal of The Borough 

of Youngwood at EHB Docket No. 86-534-R and the appeal of the Youngwood 

Borough Authority at EHB Docket No. 86-535-R are dismissed as untimely filed 

pursuant to 25 Pa.Code §21.52(g) and Appellants' joint motion to appeal ~ 

pro ~ is denied. 

DATED: Octolier 2, 19.86" 

cc: For the Coamonwealth, DER: 
Zelda Curtiss, Esq. 
Western Region 

For Appellant: 
Gerald J. Yanity, Esq. 
Latrobe, PA 

ENVIRONMENTAL HEARING BOARD 

MAXINE WOELFLING, CHAIRMAN 
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MAXINE WOELFLING, CHAIRMAN 

EDWARD GERJUOY, MEMBER 

WILLIAM A. ROTH, MEMBER 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARO 
221 NORTH SE:CONO STRE:E:T 

THIRO F'LOOR 
HARRISBURG, F"E:NNSYLVANIA 1?'101 

(7171 797-3483 

AL HAMILTON CONTRACTING COMPANY 

v. 
. . . . EBB Docket No. 85-392-W 

M. DIANE SMITH 
SECRETARY TO T ... E BOARO 

COMMONWEALTH OF PENNSYLVANIA 
DEPAR'l'MENT OF ENVIRONMENTAL RESOURCES Issued: October 2, 1986 

OPINION AND ORDER 

Synopsis 

The Department of Environmental Resources' (Department) motiva to 

compel Appellant to identify a mining operation which was alluded to during 

the course of deposing Appellant's expert is denied as moot. The motion to 

compel Appellant to describe the techniques of and calculations relating to 

alkaline addition and resultant water quality at another mine site not the 

subject of this appeal is denied as burdensome and unreasonably annoying. 

Appellant's motion for a protective order is granted. 

OPINION 

This matter was initiated by the filing of a Notice of Appeal on 

September 24, 1985, by Al Hamilton Contracting Company (Appellant) seeking 

the Board's review of the Department's denial of an application for a surface 

mining permit. The parties have.filed their pre-hearing memoranda and have 

engaged in discovery. The present controversy arises as a result of the 

Department's deposition of Dr. Harold Lovell, an expert witness retained by 

Appellant. 
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During the course of Dr. Lovell's deposition on April 28, 1986, he 

alluded to a mining operation where alkaline material was being added as part 

of the reclamation process. Appellant objected when the Department requested 

Dr. Lovell to identify the operation, claiming that responding to the 

question would force Dr. Lovell to disclose the proprietary information of 

another operator not party to the proceeding. The Department subsequently 

filed, pursuant to Pa.R.Civ.P. 4019, a motion to compel, requesting the Board 

to order Appellant to identify the site alluded to in Dr. Lovell's 

deposition; answer interrogatories relating to alkaline addition calculations 

and water quality data at that site; and prohibit Appellant from introducing 

any evidence regarding other sites where the Department has permitted 

alkaline addition. 

Appellant responded to the Department's motion and also requested 

that the Board issue a protective order under Pa.R.Civ.P. 4012. As a basis 

for the protective order, Appellant alleged that the Department's 

interrogatories exceeded the scope of proper discovery; that the Department 

had the information it was seeking from Appellant in its own files and that 

to obtain it Appellant would have to request the Department to furnish it to 

Appellant by means of a Motion for Production of Evidence; and that the 

requested discovery was burdensome, unreasonably annoying and sought in bad 

faith. Appellant also raised new matter by identifying what it believed to 

be the mine site alluded to in Dr. Lovell's testimony. 

Since Appellant has disclosed the identity of the operation as best 

it could, there is no relief the Board can grant the Department as to this 

issue. Consequently, that portion of the Department's motion to compel is 

denied as moot. 

The proffered interrogatories incorporated in the Department's 
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motion request Appellant to describe and attach "all overburden analyses and 

alkaline addition calculations performed on the mine site" and "all water 

quality and quantity data analyses that Al Hamilton has access to regarding 

the site." They also request Appellant to "describe in detail the special 

handling and/or alkaline addition plans that have been employed at the mine 

site." 

Without ruling on the ultimate admissibility of evidence relating to 

alkaline addition at other permitted sites, we agree with the Department's 

assessment that these interrogatories are calculated to lead to the discovery 

of admissible evidence. The issue then becomes whether responding to the 

interr.ogatories would cause unreasonable annoyance, embarrassment or expense. 

Appellant claims that the Department already has the requested 

information in its possession. Discovery is not barred simply because the 

party seeking the discovery already has the information. Magnum Minerals v. 

DER, 1983 EHB 310. However, in some instances the fact that the party 

seeking the information already has the information in its possession may 

lead to a finding that the discovery sought is unreasonable. Th.e instant 

matter is analogous to 1958 Assessment of Glen Alden Corp., 17 D&C 2d 624 

(1958) wherein it was held that a board of assessment was not required to 

answer a coal company's interrogatories relating to the amount of coal 

remaining in various of the company's assessed tracts. The holding turned 

upon the circumstances of the manner of assessment; assessments were arrived 

at based ·on the company's estimates of how much coal remained--the companies 

prepared them and the assessors accepted them. Because of this, it was held 

that requiring the Board of Assessment to provide the coal company with data 

already prepared by the company would cause the board unreasonable annoyance, 

embarrassment, expense and oppression. 

1075 



Appellant herein would have two avenues to obtain the information 

being sought by the Department. It could request the coal company in 

question to provide it with a copy of its permit application and related 

materials. That coal company, which may or may not be a competitor, is under 

no obligation to provide Appellant with the information, as it is not a party 

to this action. Appellant's other choice is to request the Department to 

provide the materials from its permit files so that Appellant can then turn 

around and provide the materials to the Department. Under the circumstances 

we find that to do so would cause Appellant unreasonable annoyance and 

oppression, and we will deny the Department's motion. 

ORDER 

AND NOW, this 2nd day of October , 1986, it is ordered that the 

Department's motion to compel. is denied and that Al Hamilton Contracting 

Company's motion for a protective order is granted. 

DATED: October 2, 1986" 

cc: For the CoiiiDOnwealth, DER: 
Bernard A. Labuskes, Jr., Esq. 
Central Region 

bl 

For Appellant: 
William C. Kriner, Esq. 
KRINER, KOERBER & KIRK 
Clearfield, PA 
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MAXINE WOELFLING, CHAIRMAN 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
221 NORTH SS:C:ONO STRS:i!:T 

THIRO FLOOR 
HARRISBURG, FIS:NNSYI..VANIA 17101 

17171 787-3483 

EDWARD GERJUOY, MIEMBIER 

WILL.IAM A. ROTH, MEMBER 

M. DIANE SMITH 
SECRETARVTOTHIEBOARD 

' 

RAYMOND WESTRICK COAL .COMPANY 

v. 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

EBB Docket Nos. 86-314-R 
86-362-W 

Issued: October 8, 1986 

OPINION AND ORDER 

Synopsis 

Appeals of a compliance order are dis~issed as untimely filed 

pursuant to Rule 21.11 of the Board's rules of practice and procedure. The 

Department of Environmental Resources' refusal to assist Appellant in com-

pleting a Notice of Appeal form is not sufficient grounds for the allowance of 

an appeal ~ pro tunc. 

An appeal of a proposed assessment of a civil penalty is dismissed 

because the notice is not an appealable action. 

OPINION 

The matter at Docket No. 86-314-R was initiated by the Board's 

receipt of a hand-written letter from Raymond Westrick (Appellant) on June 

25, 1986. The lett~r requested review of a compliance order issued by the 

Department of Environmental Resources (Department) pursuant to the Surface 

Mining Conservation and Reclamation Act, the Act of May 31, 1945, P.L. 1198, 

as amended, 52 P.S. §1396.1 et seq. The order was issued as a result of 

inspections conducted at Appellant's mining operation on May 12 and 13, 1986. 
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Because Appellant's letter lacked all of the relevant information 

required by Rule 21.51 of the Board's rules of practice and procedure, the 

Board, on June 30, 1986, sent Appellant its Acknowledgement of Appeal and 

Request for Additional Information. When the requested information had not 

been supplied, the Board sent Appellant a second acknowledgement/request on 

July 15, 1986, this time by certified mail. The acknowledgement/request was 

received by Appellant on July 16, 1986, but he failed to submit the necessary 

information by the required date of July 26, 1986. This, in and of itself, 

was grounds for possible-dismissal of the appeal under Rule 21.52. 

-~The matter was complicated by Appellant's filing a completed Notice . ' 

of Appeal form with the Board on July 22, 1986, which was separately docketed 

at 86-362-W. The Notice of Appeal related to the May 13, 1986 compliance 

order which was the subject of Docket No. 86-314-R. Apparently, rather than 

simply. supplying the Board with the information requested at Docket No. 

86-314-R, Appellant filed a properly completed Notice of Appeal form. 

The Board, upon review of the appeal docketed at 86-362-W, issued a 

rule to show cause why the appeal should not be dismissed for untimely 

filing. In response to the rule, Appellant, then represented by counsel, 

stated that 

he was late in filing the appeal because he went 
to the Ebensburg Office of the Department of En­
vironmental Resources to have them help fill out 
the appeal form. After they refused, and until he 
could get an appointment with the undersigned, the 
appeal period had expired. He advises that he was 
not able to prepare the appeal form on his own. 

The Department filed a separate motion to dismiss Docket No. 86-362-W as 

untimely filed on August 18, 1986. 

The Board routinely dismisses appeals which have not been properly 

perfected under Rule 21.51 if an appellant, after two requests from the 
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Board, fails to cure·the deficiencies in its Notice of Appeal. Appellant did 

timely cure the deficiencies in its filing at 86-314-R, but the Board 

inadvertently docketed the properly perfected appeal at a new, separate 

·docket. Thus, a dismissal for failure to perfect is inappropriate. 

Timeliness is an issue whether one examines Docket 86-314-R or 

86-362-W. The May 13, 1986 compliance order attached to the Notice of Appeal 

at 86-362-W indicates that it was personally served on Appellant's agent on 

May 13, 1986. The appeal of the compliance order would have had to been 

filed with the Board on or before June 12, 1986. The appeal docketed at 

86-314-~_was filed on June 25, 1986, thirteen days after the expiration of 

the appeal period. The late filing would normally deprive the Board of 

jurisdiction over the matter. Lower Allen Citizens Action Group, Inc. v. 

DER, et al, EHB Docket No. 86-246-W (Opinion and Order issued August 22, 

1986.) The only question remaining is whether, given the reasons alleged by 

Appellant as the cause of its untimely filing, sufficient grounds exist for 

allowance of the filing of an appeal ~ pro ~· 

The Board will permit the filing of an appeal nunc pro tunc when 

fraud or breakdown in the operations of the Board has caused delay in filing 

an appeal. Fuel Transportation Co., Inc. v. DER, 1985 EHB 860. While a 

breakdown in the operation of the Board was responsible for the separate 

docke~ing of the perfected appeal of 86-314-R at 86-362-W, there is no 

allegation that the Board was responsible for the initial untimely filing at 

86-314-R. The Department's alleged failure. to assist Appellant in exercising 

his appeal rights does not constitute fraud or breakdown on the part of the 

Board, since the Department and the Board are separate entities. While we 

SYmpathize with the plight of appellants who are unfamiliar with the appeal 

process and who do not have the benefit of counsel, it is the appellant's 
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responsibility to prosecute its appeal. Thus, granting of an appeal nunc pro 

tunc under these circumstances is not appropriate. 

The appeal docketed at 86-362-W also seeks review of the Depart-

ment's May 29, 1986 notice of proposed assessment of civil penalties. 

Appellant received that notice on June 4, 1986, and it was not alluded to in 

the appeal filed at Docket No. 86-314-R on June 25, 1986. The timeliness of 

the challenge is immaterial, as the Board has consistently held that proposed 

assessments of civil penalties are not appealable actions. K.M.& K. Coal 

Company v. DER, EHB Docket No. 86-201-W (Opinion and Order issued June 24, 
' 

1986). 
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ORDER 

AND NOW, this 8th day of October, 1986, it is ordered that the 

appeals of Raymond Westrick of the Department's May 13, 1986 compliance order 

order docketed at 86-314-R and 86-362-W are dismissed as untimely filed. It 

is further ordered that Westrick's appeal of the Department's May 29, 1986 

proposed.assessment of civil penalties is dismissed because the notice does 

not constitute an appealable action. 

DATED: Octoher 8, lg86 

cc: 

bl 

Bureau of Litigation 
For the Coumonwealth, DER: 

Mary Young, Esq. 
Central Region 

For Appellant: 
Merle K. Evey, Esq. 
EVEY, ROUTCH, BLACK, DOREZAS, 

MAGEE & ANDREWS 
Hollidaysburg, PA 

and 
Raymond Westrick 
R. D. 1, Box 457 
Patton, PA 16668 

ENVIRONMENTAL HEARING BOARD 

MAXINE WOELFLING, CHAIRMAN 
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MAXINE WOEl.FI.ING, CHAIRMAN 

EDWARD GERJUOY, MIEMBER 

Wli.I.IAM A. ROTH, MIEMBER 

MANJR MINES, INC. 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAl. HEARING laOARO 
221 NORTH SECONO STREET 

THIRO F'I.OOR 
HARRISBURG, PENNSYLVANIA 17101 

!717l 787-~48~ 

M. DIANE SMITH 

SECRIETARY TO T"'E BQARI: 

v. 
COMMONWEALTH OF PENNSYLVANIA 
DEPART~NT OF ENVIRONMENTAL RESOURCES 

r::ocl<ET ID. 82-005-G 

Issued: October 8, 1986 

By Edward Gerjuoy, Member 

Syllabus 

ADJUDICATION 

Under presently applicable regulations, a mine drainage penni t 

authorizing deep mining becorres void if operations under the penni t do not 

oorn:rence within three years of the date of the pennit' s issuance, unless 

extensions of the three-year limit are granted by DER for good cause shown. 

25 Pa.Gbde §86.40(b). 

INTroDUCTION 

On December 23, 1981, DER issued an administrative order (the "Order") 

addressed to i'Villiam C. Leasure ("Leasure11
) and Old Ho:rce Manor., Inc. ("OHM") 

ordering Leasure and OHM to rerredy various alleged violations at sorre sixteen 

surface mining sites which had been operated by OHM under a number of mine drain-

age penni ts from DER. 'ltle Order was not addressed to .Ma.n)r Mines , Inc. ( "MMI" ) , 

nor did the Order require MMI to take any action. 'lbe Order rrade several findings 
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of fact, however, one of which (Finding F) read as follows. 

F. On June 27, 1975, the Departrrent issued to 
Manor Mines, Inc. Mine Drainage Permit N:J. 3274305 
'Which authorizes deep mining on a portion of the 
surface mining site covered by Mine Drainage Permit 
N:J. 3971BSM2 and Mining Permit No. 615-6 and 6 (A) • 
On June 9, 1977, the Departrrent granted Manor Mines, 
Inc. a one year extension until June 27, 1978, to 
activate the deep mine. Section 99. 21 of the Rules 
and Regulations of the Envirorurental Quality Board 
(hereinafter 11 EQB11

) states that mine drainage permits 
are null and void b.u (2) years after date of issuance, 
or three (3) years after date of issuance if the Depart­
ment grants a one year extension, unless the mine has 
been placed in production within that tirre. '!he pro­
PJSed d§*:p mine has not been placed in production within 
tw::> (2) years from the date of issuance of the permit, 
nor within the one (1) year extension granted by the 
Depart:rrent, thus Mine Drainage Permit I'b. 3274305 is 
nul_l and void by operation of law. 

MMI has appealed this just-quoted paragraph F; specifically, MMI asks the Board 

to vacate this paragraph F and to reinstate MMI's Hine Drainage Permit No. 3274305 

(the II permit II ) o 

'!he Order also has been appealed by OHM and by Leasure, at Docket Nos. 

82-006-G and 82-007-G respectively. Neither of these appeals has been consolidated 

with the other, nor with the above-captioned appeal, but the hearings on the merits 

of the three appeals have been consolidated. The consolidated hearing, ii.eld on a 

single day, February 7, 1985, produced no direct testim:my pertinent to the instant 

appeal at 82-005-G. At this hearing, however, the parties stipulated (Bd Ex. 1) 

that the record in the instant appeal included all the evidence which had been 

introduced during lengthy (10 days) much earlier (April-June 1:982) hearings qn 

petitions for supersedeas in the appeals at 82-006-G and 82-007-G. Transcript 

references, infra, are solely to those 82-006-G and 82-007-G supersedeas hearings. 

At the conclusion of the February 7, 1985 hearing, a briefiri.g schedule 

was set; DER' s brief was due first, on May 1, 1985. DER then requested, and received, 
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a number of extensions of this deadline until the Board lost patience and, on 

August 30, 1985, ordered that DER1 s :r;ost-hearing brief "WOuld not be considered 

in this adjudication if not filed by September 6. DER did meet this deadline, 

wher~s MMI 1 s :r;ost-hearing brief became due on January 3, 1986. 'nlereafter it 

was MMI 1 s turn to request additional time to file its post-hearing brief until 

the Board, once again losing patience, ruled on July 2, 1986: 

1. The Board will begin adjudicating these appeals 
as soon as its presently crowded schedule pe:rrni.ts, whether 
or not MMI 1 s b~ief has been received. 

2. If MMI 1 s brief has been received before the process 
·-: of adjudication begins, no sanction will be inposed (because 

the Board accepted DER1 s brief without imposing sanctions, 
although DER1 s brief was long overdue). 

3. · MMI 1 s brief will not be accepted after adjudication 
begins; the Board will not take the time to revise its adjudi­
cation to take account of a so tardily filed brief • 

4. MMI will be advised when the· Board corrlrences its 
adjudication, so that it need not expend the time and rroney to 
prepare a brief which will not be accepted. 

MMI 1 s :r;ost-hearing brief had not been received by the time this adjudication 

-was conmenced; therefore, consistent with our just-qooted July 2, 1986 Order, MMI was 

advised +-.hat its :r;ost-hearing brief no longer 'WOuld be accepted, and thi:.,::; adjudication 

has been prepared without the benefit of any such brief. We have made l.lSe of DER' s 

brief, however, including an affidavit which accompanied that brief. MMI made no 

objection to DER1.s request that this affidavit be included in the record, and we 

therefore have admitted the affidavit, as Board Exhibit 2. Findings of Fact 3-6, 

infra, are taken essentially verbatim from this affidavit, by Michael VJelch, DER' s 

District Manager with res:r;onsibility for the pe:rmi.t; we see no reason to believe that 

MMI has been prejudiced in any way by the Board's acceptance of Mr. Welch 1 s written 

statement, taken under oath and backed up by copies of docurrents (from DER' s files) 

which were attached to the affidavit. 
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FINDINGS OF FAcr 

1. The Appellant in this IIE.tter is Manor Mines, Inc. ("MMI"), a Texas 

corporation authorized to do business in Pennsylvania, with Pennsylvania business 

address R. D. N:>. 2, Horrer City, PA 15748. 

2. The Appellee is the Corrrronweal th of Pennsylvania, Departrrent of Environ-

IIEntal Reosurces ("DER"), which is the agency of the Corrmonwealth empowered to 

administer and enforce the Clean Streams Law, the Act of June 22, 1937, P.L. 1987, 

as arrended, 35 P.S. §69l.l et seq. ("CSL"), and the Rules and Regulations of the 

Enviro~tal Qua1ity Board adopted thereunder, notably 25 Pa.Code Chapter 86. 

3. Michael Welch is the District Mining Manager for DER' s Ebensburg District 

Mining Office; as ~ing IIE.nager he is custodian of the files of the Ebensburg 

District Mining Office. 

4. The files of the.Ebensburg District Mining Office include a file for Mine 

Drainage Permit 3274305 (the "permit") issued to .MMI, authorizing an underground 

mining operation in Brushvalley.'lbwnship, Indiana County. 

5. The aforesaid file reflects the following information: 

a. The Departrrent issued the perrni. t on June 27, 1975 (Ex. A to Board E..x. 2) . . 
b. On June 6, 1977 MMI, by ~ts engineer, Ebbert E. Cochran, wrote a letter 

to DER requesting a one-year extension for the corrrrencerrient of operations under the 

permit (Ex. B to Board Ex. 2}. 

c. On June 9, 19 77 DER, by letter, approved this request for a one-year 

extension (Ex. c. to Board Ex. 2) • 

6. This June 9, 1977 letter included the paragraph: 

Our regulations allow us to give only a one year 
extension to a mine drainage penni t. So if the Manor 
Mine N:J. 4 is not placed in operation by June 27, 1978, 
Permit 3974305 will becaoo null and void, and it will 
be necessary for you to get a new permit before starting 
the mining operation. 
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7. MMI presented no evidence to show that it had requested any additional 

extensions of the penni.t. 

8. As of April 13, 1982, operations under the penni.t had not begun (Tr. 65). 

DISCUSSION 

Mr. William C. I.easure, an officer of MMI (Tr. 76), testified that as of 

April 13, 1982 (the date of his testirrony), mining operations under the penni.t had 

not corrrrenced (Finding of- Fact 8). DER's fonrer regulations, 25 Pa.Code §99.21, 

stated (~der the heading "Mine Drainage Penni ts") : 

§ 99.21. Voiding of pennits. 

Penni ts shall becorre null and void t\\0 years 
after date of issuance unless within that ti.rre the 
mine has been placed in production. A one-year 
extension of the starting tine may be granted if 
the permittee can derronstrate sufficient reason. 

Under §99.21, therefore, which was in effect on June 27, 1978, three years after 

the pe:r:mit originally had been issued (Finding of Fact Sa), the penni.t becarre void 

on June 27, 1978. Section 99.21 was rescinded on July 31, 1982. 'Ihis rescission 

did not operate to restore the previously voided pennit, but in any ev~t the 

three year lirni t on placing a mine into operation has been incorporated. if to the 

new regulations effective July 31, 1982, notably 25 Pa.c:bde §86 .40 (b). Section 

86.40 (b), unlike the fonrer §99.21, does pennit extensions beyond three years for 

good cause shown, but MMI made no smwing that such additional extensions of t.irre 

had been requested (Finding of Fact 7). Although notice was no't required, MMI did 

receive due notice that the penni t would lapse by operation of law if operations 

did not begin before June 27, 1978 (Finding of Fact 6). 

Hence the conclusion is unavoidable that the statements in the appealed-

from finding of fact F (quoted supra from DER's December 23, 1981 letter) were 
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accurate and within DER' s discretion under applicable :regulations. Equally 

unavoidable, therefore, is the decision to dismiss this appeal. ~·;e note that 

we have grave :reservations about our jurisdiction to acrept as tirrely an appeal 

filed Januacy 7, 1982 of a Decerrber 23, 1981 DER letter asserting that a pelliiit 

to the appellant had lapsed by operation of law on June 27, 1978, of which lapse 

M-'II had been wa:med ·long before June 27, 1978. See Altemate Energy Store, Inc. 

v. IER, 1985 EHB 821. Since DER did not raise this issue until long after it had 

filed its brief, hc::Mever, and since we did not ask the parties to brief this issue, 

we have ignored this possible jurisdictional difficulty and have decided this 

appeal on .;j.ts merits. . ' . 

CXJNCI:..USIONS OF !.NV 

L 'Ihe pelliii.t became void by operation of law on June 27, 1978. 

2. Paragraph F of DER's December 23, 1981 letter to MMI, which notified 

M-1I (through its officer William c. Leasure). that the pennit had becare void, was 

not an abuse of DER' s discretion nor an ami tracy exercise of its duties or 

functions .. 
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ORDER 

WHEREFORE, this 8th day of October, 1986, the above-captioned 

appeal is dismissed. 

DATED: October 8, 1986 

cc: Bureau of Litigation 
Harrisburg, PA 

For the C'.arrm:>nwealth, DER: 
Diana J. StaJ:es , Esq. 
~oestem Region 

For Appellant: 
Gregg H. Ibsen 1 Esq. 
IOSEN & MAHE'OOD 
Pittsburgh, PA 

m~w~ 
MAXINE ~'K)ELFLING I CRAIR-1AN 

~~ 
ltJ~p~ 

WILI...IN1 A. roiH, MEr-1BER . 
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MAXINE WOELFLJNG, CHAIRMAN 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARO 
ZZI NORTH SE:CONO STRE:E:T 

THIRO F'I..OOR 
HARRISBURG, PENNSYI..VANIA 17101 

!717) 787-3483 

EDWARD GERJUOY, MEMBII:R 

WILLIAM A. ROTH, MEMBER 

M. DIANE SMITH 
SECRETARY TO THE BOARO 

I 

NORWESCO DEVELOPMENT CORPORATION 

v. . . . . EBB Docket No. 86-365-G 

COMMONWEALTH O:F PENNSYLVANIA 
DEPARTMENT 01!' ENVIRONMENTAL RESOURCES 

. . 
Issued: October 8, 1986 

OPINION AND ORDER 

Synopsis 

Appeal is dismissed pursuant to Rule 21.52 because Appellant failed 

to properly perfect the appeal after two requests for additional information 

from the Board. 

OPINION 

This matter was initiated by the filing of a document entitled 

"Amended Appeal" by Norwesco Development Corporation on July 24, 1986. A 

docket number, 86-007-G, an earlier appeal by Norwesco Development Corporation 

.(Norwesco), was noted on the document. In its entirety, the document read as 

follows: 

AND _NOW, this 22nd day of July, 1986, Norwesco 
Development Corporation appeals the Amended Order 
dated July 8, 1986, to the same extent and for .the 
same reasons that it has appealled (sic) the Order 
of January 3, 1986 issued by the Department of En­
vironmental Resources. 

The Board, as is its customary practice, docketed the appeal as a 

skeleton appeal because of content deficiencies. The Board acknowledged 

receipt of the appeal and, on July 25, 1986, requested Norwesco to provide 
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the Board with a copy of the Department of Environmental Resources' 

(Department) action being appealed from, the date the action was received, 

and an indication that the required persons had been notified. The 

information was to be supplied to the Board within ten days of Norwesco's 

receipt of the acknowledgement/request. Norwesco failed to respond to the 

notice, and the Board, on August 15, 1986, by certified mail, again requested 

Norwesco to submit the necessary information. Norwesco still has not filed 

the information with the Board, although the certified mail receipt form was 

returned to the Board. 

:The Board would normally dispose of this matter with a form order. 

However, an opinion is appropriate under the circumstances because of the 

existence of Norwesco 1 s earlier appeal of a January 3, 1986 Department order 

at Docket No. 86-007-G. Norwesco is seemingly under the impression that the 

Department's July 8, 1986 amended order is not an action separate from its 

original January 3, 1986 order and that an amendment to its Notice of Appeal 

at Docket No. 86-007-G will suffice to challenge the July 8 amended order. 

The Department's July 8 order, to the extent it imposed new or 

differing obligations or liabilities on Norwesco, was a separate appealable 

action. The Board's jurisdiction under §1921-A of the Administrative Code, 

the Act of April 9, 1929, P.L. 177, as· amended, 71 P.S. §510-21, attaches to 

appeals of discrete Department actions. The Board does not retain continuing 

jurisdiction over the various actions comprising a course of conduct by the 

Department toward an operator/permittee/person simply because the Board has 

·taken jurisdiction over an appeal of one of those actions. Consequently, the 

July 24, 1986 filing by Norwesco was a separate appeal subject to the 

requirements of 25 Pa.Code §21.51. Since Norwesco failed to properly perfect 
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its appeal after two requests from the Board, and has not responded in any 

way to the Board's requests, the appeal at Docket No. 86-365-G will be 

dismissed pursuant to Rule 21.52. The Board is expected to wait a reasonable 

time for an appeal to be perfecte~. R. Czambel, Sr. v. DER, Docket No. 

80-152-B, 1980 EHB 508. It would be unreasonable to expect the Board to wait 

indefinitely for Norwesco 1 s response, after two independent notices from the 

Board, the last sent certified and definitely received by Norwesco. 

ORDER 

AND NOW, this 8th day of October, 1986, it is ordered that the 

appeal of Norwesco Development Corporation at Docket No. 86-365-G is 

dismissed. 

DATED: October, 8, 1986 

Bureau of Liti atic n 
cc: For the Coomon~n'il, DER: 

bl 

Western Region 
For Appellant: 

Kenneth D. Chestek, Esq. 
MURPHY, TAYLOR & ADAMS 
Erie, PA 

ENVIRONMENTAL HEARING BOARD 

MAXINE WOID..FLING, CHAIRMAN 

[;Ld·~ 
EDWARD GERJUOY~MEHB 

WILLIAM A. ROTH, MEMBER 
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MAXINE WOEI.FI..ING, CHAIRMAN 

EDWARD GERJUOY, MEMBER 

WII..I..IAM A. ROTH, MEMBER 
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221 NORTH SECOND STREET 

THIRD FL.OOR 
HARRISBURG, PENNSYLVANIA 17101 

1717) 787-3483 

M. DIANE SMITH 
SECRETARY TO TI-lE BOARO 

I 

GRANBAY CDAL COMPANY, INC. 

v. 
COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPINION AND ORDER 

Synopsis 

DOCKET NO. 84-347-G 

Issued: October 14, 1986 

This appellant, though requested to do so, has failed to give the Board 

a telephone number whereby it assuredly can be Contacted. Mail to the only address 

the Board has for the appellant, a Post Office Box, has been returned with the 

infonnation that the P. 0. Box has been closed, with no forwarding address. 'Ihe 

Board has not heard from the appellant for over nine nonths. Under these facts 

the Board considers that the appellant, even though represented by a lay person 
' . . -._ 

not an attorney, has shown that it has no in~tion of prosecuting its appeal. 

'Iherefore the appeal is dismissed. 

OPINION 

Granbay has ay;:pealed DER' s denial of Granbay' s application for a mine 

drainage permit_. Originally Granbay was represented by counsel, but counsel with-

drew as of Januacy 29, 1985; on January 30, 19 85, Orlando Ciaffoni, Granbay' s chief 

executive officer, who apparently is not an attomey, indicated to the Board that 
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he intended to represent Granbay in this ma.tter. 

Imnediately after the appeal was filed, the Board mailed Granba.y Pre-

Hearing Order NJ. 1, setting I::ecember 28, 1984 as the due date for Granba.y 1 s 

pre-hearing :rrerrorandum. Because of the circumstances recounted in the previous 

paragraph, Granbay was given nurrerous extensions of tirre to file its pre-hearing 

rrerrorandum. Eventually Hr. Ciaffoni did file Granbay 1 s pre-hearing rrerrorandum, 

on June 21, 1985; simultaneously Mr. ciaffoni requested that the hearing on the 

rreri ts of Granbay 1 s appeal be scheduled. Nr. Ciaffoni was inforrred by return 

rrail that in accordance with the Board's usual practice the hearing WJuld be 

scheduled as soon as DER filed its pre-hearing :rrerrorandum. 

DER filed its pre-hearing rrerrorandum on July 18, 1985. Shortly there-

after the Board, again in accordance with its usual practice, attenpted to arrange 

a conference call with the parties, so that the c;iesired hearing on the rreri ts 

could be scheduled. 'Ihe Board was unable to contact Mr. Ciaffoni for this purpJse. 

'Iherefore,. on August 16, 1985, the Board wrote Mr. Ciaffoni as follows, by certified 

:rrail, rett1Dl receipt 'requested. 

r::ear Mr. ciaffoni: 

DER now has filed its pre-hearing rrerrorandum~ 
Consequently, as you were advised in mY letter of 
June 24, 1985, scheduling a hearing 9n the :rrerits 
of this appeal now is appropriate. 

NJrmally this scheduling is agreed upon during 
a conference call between the parties and myself. 
I could just set a tine arbitrarily, but to do so 
could l:::e unfair to you and to DER. MJreover, I 
cannot schedule intelligently without sorre notion 
of how long the hearing is expected to take. I 
cannot make this judgrrent wi ttout sorre input from 
you, as to heM ma.ny witnesses you really expect to 
call, etc. 

This office has tried to telephone you several 
tines. The two phone numbers we previously had for 
you, narrely 329-4800 and 329-8310, both have l:::een 
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disconnected we are infonred. I know of no other 
way to reach you other than by letter. It is 
extremely difficult, and quite wasteful of the 
Board 1 s tirre as this letter shows, to have an 
appellant who doesn 1 t give the Board a telephone 
number where he can sanetirres be reached or at 
the very least be given a rressage. 

Therefore, I see no alternative to ordering 
you as follows. Within thirty days of the date 
of this letter, you are to call the Board, giving 
us a telephone number where you can be reached 
during the next week or so after the call you make, 
with specific tines (during regular business hours) 
when you will be reachable at that number if you 
cannot be there at all tines. Once we hear from 
you with this info:rnation, we will contact DER to 
set up a conference call as described above, or 
-if necessary--get back to you to find out nore 
tines when you will be available at your telephone 
number. Ultimately this procedure will result in 
a conference call, albeit after a lot rrore trouble 
than usual. 

I further inform you that if we do not hear 
from you within the thirty-day period specified, 
I will assume you no longer are interested in 
prosecuting this appeal, and will dismiss the appeal 
on those grounds. 

This letter was received, and Mr. Ciaffoni 1 s response was as follows. 

In response to your letter of August 16, 1985 
requesting a telephone number by which to contact ~, 
we do all correspondence by mail. If you wish tO -.. 
oontact this office, please do so by letter. 

Although this response by Mr. Ciaffoni scarcely complied with the order in our 

August 16, 1985 letter, nevertheless the Board--reluctant to deny Mr. Ciaffoni 

his day in court--scheduled a hearing for the week of I:ecernber 15, 1986, as 

Mr. Ciaffoni was info:rrced by letter dated I:ecember 5, 1985. On September 15, 

1986, the Board, still in accordance with its usual custom, mailed Mr. Ciaffoni 

a copy of its Pre-Hearing Order No. 3 concerning the parties 1 duties to confer 

in advance of the hearing for the purJ;X>se of stipulating uncontested facts and 

issu=s. This tetter, which was rrailed to the sane P. 0. Box number as our earlier 
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August 16, 1985 letter, was retun1ed to the Board by the Post Office, with the 

infornation that the P. 0. Box had been closed without any forwarding address. 

On receipt of this returned letter, the Board tried to ~ach Mr. 

Ciaffoni by telephoning the numbers listed in our August 16, 1985 letter supra, 

again with::mt success; these numbers now no longer are disronnected, but the 

parties on the other end have no knowledge of Mr. Ciaffoni. DER' s counsel in 

this matter have been rontacted; they have the saiiE address and telephone n'l.lii!ters 

for Mr. Ciaffoni as the Board does. 'Ihe Board has heard nothing from Mr. Ciaffoni 

since we wrote him on D:cember 5, 1985; that letter was not sent certified, but 

it was addressed to the aforerrentioned P. o. Box and was not returned as undeliver-

able. 

Under the circmtStances we have recounted, we feel we have no alternative 

but to dismiss this appeal. Granbay has . the burden of proof in this matter, so 

that DER does not even have the obligation of derronstrating a prirra facie case. 

25 Pa.Code §21.10l(c) (1). DER sh::>uld not have to prepare for a week of hearings, 

including arranging for its witnesses to testify, without some assurance that 

Granbay will be present;- to rreet Granbay' s burden of going forward. 'Ihe Board . 
should not have to hold these hearing dates open without the same assurance; many . 
other appellants who undoubtedly are prepared to put on -their cases have been 

clarroring for hearing dates. 'Ihe Board should not have had to expend the tine and 

effort which has been described, trying to contact Mr. Ciaffoni so that Mr. Ciaffoni 

will be able to prosecute his appeal; even though Mr. Ciaffoni is not a lawyer, 

simple common sense--especially after our August 16, 1985 letter--should have told 

him that he was obliged to keep the Board inforrred of an address whereat he could 

be reached. In failing to so keep the Board infonred, Mr. Ciaffoni in effect has 

indicated to the Board that he no longer has any intention of prosecuting this 
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appe:tl. An appellant's failure to prosecute its appeal is grounds for dismissal. 

Blak.e Becker, Jr. v. DER, Docket !b. 79-188-B, 1984 EHB 553; Neshaminney Enter-

prises International v. DER, Docket No. 82-289-G, 1983 EHB 475, Spring Brook 

'IbWnship v. DER, Ibcket No. 84-122-M (Opinion and Order, April 8, 1986). 

ORDER 

WHEREFORE, this 14th day of October, 1986, the above-captioned 

appe:tl is dismissed. 

DA'IED: October 14, 1986 

cc: Bureau of Litigation 
Harrisburg, PA 

bl 

For the Corrm::mwealth, DER: 
Diana J. Stares, Esq. and 
Joseph K. Reinhart, Esq. 
"Western Region 

For the Appellant: · 
Orlando Ciaffoni, CEO 
Granba.y Coal Company, Inc. 

ENVIroNMENTAL HEARING BOARD 

MAXINE WOELFLING, CHAIRMAN 
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MAXINE WOEL.FL.ING, CHAIRMAN 

COMMONWEAI..TH OF' PENNSYI..VANIA 

ENVIRONMENTAL. HEARING BOARO 
221 NORTH SECONO STREO:T 

THIRO Ft.OOR 
HARRISBURG, J'IENNSYI..VANIA 17101 

1717) 787-3483 

EDWARO GERJUOY, MEMBER 

WIL.L.IAM A. ROTH, MEMBER 

M. DIANE SMITH 
SECRETARYTOTHEBOARO 

. , 

SUGAR HII.J.. LIMESTONE COMPANY . . 
v. 

. . 
: . . EHB Docket No. 86-353-R 

COMMONWEALTH OF PENNSYLVANIA 
DEPAR'l'MENT OF ENVIRONMENTAL RESOURCES 

: 
Issued: October 15, 1986 

Synopsis 

OPINION AND ORDER 
SUR 

MOTION FoR RECONSIDERATION 

Appellant's motion for reconsideration is granted and its appeal 

reinstated. 

OPINION 

By its order of August 19, 1986, the Board dismissed the 

above-captioned appeal upon failure of Appellant to perfect its appeal in 

compliance with the regulations of the Board at 25 Pa.Code §21.52(c). 

Appellant filed an appeal apparently from an assessment of civil peanlties 

imposed by DER for a mining operation. However, the Appellant did not 

include a copy of the appealed from action with its Notice of Appeal nor did 

it provide a copy after two requests from the Board. Hence, the 

Board dismissed the appeal. Appellant has filed a timely Motion for 

Reconsideration. 

Upon reconsideration of the matter, the Board will reinstate the 
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instant appeal. The Board was too hasty in dismissing this appeal for 

failure to perfect. This is a harsh measure, especially considering that the 

appellant is apparently acting pro ~· However, we are mindful that Rule 126 

of the Pennsylvania Rules of Civil Procedure is a statement of the requirement 

of fairness and establishes an affirmative duty to follow all procedural 

rules. DeAngelis v. Newman, 501 Pa. 144, 460 A.2d 730 (1983); Byard F. Brogan 

v. Holmes Electric Protective Company of Philadelphia, 501 Pa. 234, 460 A.2d 

1093 (1983). We can see no prejudice to the Appellee, the Department of 

Environmental Resources (DER). 

In entering this order, we note that a copy of the appealed-from DER 

action and the date received still have not been provided by Appellant. 

Appellant will be given a third, and final, chance to perfect its appeal and, 

if it fails to do so, the appeal will be dismissed. 

1098 



ORDER 

AND NOW, this 15th day of October, 1986, it is ordered that: 

1. The motion for reconsideration at the above-captioned docket 

number is granted and the appeal is hereby reinstated, subject to No. 2 

below. 

2. Within 10 days of receipt of this order Appellant shall provide 

to the Board a copy of the appealed-from action and the date received. 

3. If the information in No. 2 above is not timely filed, the 

appeal will be dismissed. 

DATED: October 15, 19.86 

cc: Bureau of Litigation 
Harrisburg, PA 
For the CODmOnwealth, DER: 

ENVIRONMENTAL HEARING BOARD 

MAXINE WOELFLING, CHAIRMAN 

~GERJUOY&=:z 
/()~p:M; 
WILLIAM A. ROTH, MEMBER 

Western Region (Barbara Brandon, Esq.) 
For Appellant: 

Russell A. Smith 
Sugar Hill Limestone Company 

bl 
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MAXINE WOELFt.ING, CHAIRMAN 

COMMONWEALTH OF F'!:NNSYI..\IANIA 

ENVIRONMENTAL HEARING BOARO 
Z21 NORTH SE:CONO STRE:i:T 

THIRD FI.OOR 
HARRISBURG, F'ENNSYI.VANIA 17101 

1717) 787-3483 

EDWARD GERJUOY, MI!:MBIER 
WILLIAM A. ROTH, ME:MBEA 

M. DIANE SMITH 
SE:CRI!:TAAY TO Tloll!: BOARD 

, 

GREATER GREENSBURG SEWAGE 
AUTHORITY • et al. 

THE BOROUGH 0!' YOUNGWOOD 

THE YOUNGWOOD BOROUGH AUTHORITY 

v. 

. . 
: 

: 
: 
: 

COMMONWEALTH 0!' PENNSYLVANIA : 
DEPARTMENT 0!' ENVIRONMENTAL RESOURCES 

EBB Docket No. 86-321-R 

EBB Docket No. 86-534-R 

EBB Docket No. 86-535-R 

IsstEd: October 15, 1986 

OPINION AND ORDER 
SUR 

PETITION TO QUASH 

Synopsis 

Appellee's Petition to Quash is denied because the appeals at Docket 

No. 86-321-R were timely filed, or in the alternative, as being moot with 

respect to the appeals at Docket Nos. 86-534-R and 86-535-R. 

OPINION 

The Department of Environmental Resources (DER), the Appellee, has 

filed a Response to Appellants' Motion for Filing Appeals Nunc Pro Tunc and 

Department's Petition to Quash in the above-captioned consolidated appeals at 

Docket No. 86-321-R. At first glance, DER's response and petition is 

somewhat confusing in that it is not clear whether the response and petition 

pertain to the consolidated appeals at Docket No. 86-321-R or to the appeals 

at Docket.Nos. 86-534-R and 86-535-R. In order to prevent confusion among 
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the parties, the Board is herein ruling onDER's petition. 

On May 30, 1986, DER issued an order which pertained to all of the 

above-captioned appellants. On their Notices of Appeal, all of the above-

captioned appellants indicated receipt of DER 1 s order on June 3, 1986. 

Pursuant to the Board's rules of practice and procedure at 25 Pa.Code 

§21.52(a), appeals would have to be filed within 30 days in order to be 

timely. In this case, the last day to file an appeal with the Board was 

July 3, 1986. Appeals filed after July 3, 1986 would not be timely and the 

Board would have no jurisdiction, unless the Board granted leave to file an 

appeal nunc pro tunc. 

The appellants at the consolidated appeals at Docket No. 86-321-R 

filed their appeals as follows: 

Greater Greensburg Sewage Authority June 30, 1986 
Hempfield Township Municipal Authority June 30, 1986 
Hempfield Township June 30, 1986 
Borough of Southwest Greensburg July 02; 1986 
City of Greensburg July 02, 1986 
Borough of South Greensburg July 0_3' 1986 

All of the consolidated appeals at Docket No. 86-321-R were timely 

filed; these appellants did not .file appeals ~ pro ~- If DER's 

Petition to Quash was intended to pertain to these appeals, said petition is 

denied. 

On September 16, 1986, the Board did receive Notices of Appeal and 

Motions for Filing Appeals Nunc Pro Tunc from the Borough of Youngwood and 

the Youngwood Borough Authority, which were docketed at Docket Nos. 86-534-R 

and 86-535-R, respectively. The Board, ~ sponte, considered these motions, 

and by order dated October 2, 1986, denied appellants' motions. If DER's 
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Petition to Quash pertains to the appeals at Docket Nos. 86-534-R and 

86-535-R, it is denied as being moot.· 

ORDER 

AND NOW, this lOth day of October, 1986, it is hereby ordered that: 

1. DER's Petition to Quash as it may pertain to the consolidated 

appeals at Docket No. 86-321-R is denied since these were timely filed. 

2. DER's Petition to Quash as it may pertain to the appeals at 

Docket Nos. 86-534-R and 86-535-R is denied as moot. 

3. The consolidated appeals at Docket No. 86-321-R remain active 

before t~e Board. 

DATED: October 15, 1986 

cc: Bureau of Litigation 
Harrisburg, PA 

bl 

For the CODIDOnwealth, DER: 
Donna J. Morris, Esq. 

· Zelda Curtiss:, Esq. 
Western Region 

For Appellants 
John M. O'Connell, Jr., Esq. 
Donald J. Shyder, Jr., Esq. 
Daniel J. Hewitt, Esq. 
Mark S. Mansour, Esq. 
Scott 0. Mears, Esq. 
Dominic Ciarimboli, Esq. 
Gerald J. Yanity, Esq. 

ENVIRONMENTAL HEARING BOARD 

WILLIAM A. ROTH,. MEMBER 
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MAXINE WOEL.FL.JNG, CHAIRMAN 

EDWARD GERJUOY, MEMBER 

WILLIAM A. ROTH, MEMBER 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
221 NORTH SECONO STREET 

THIRO FLOOR 
HARRISBURG, PENNSYLVANIA 17101 

!717! 787-3483 

liTICA MUTUAL INSURANCE COMPANY 

M. DIANE SMITH 
SECRETARY TO Tlo!E BOARO 

v. EBB Docket No. 85-128-M 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

Issued·: October 20, 1986 

OPINION AND ORDER 

Synopsis 

.An appeal will not be dismiss~d for failure to prosecute if Appellant is 

engaging in bona fide, good f.aith settlement activities off the docket aimed 

at a non-litigious resolution of the conflict. 

OPINION 

On April 17, 1985, Utica Mutual Insurance Company (Appellant), surety for 

J & R Contracting Company's mining operation in.Clearfield County, filed a 

timely Notice of Appeal with the Environmental Hearing Board (Board) · .. 
contesting the forfeiture of J & R Contracting Company's bonds by Depar~ent 

of Environmental Resources's (DER) Bureau of Mining and Reclamatfbn for its 

alleged violations of the Surface Mining Conservation and Reclamation Act, 52 

P.S. 1396.1 et seq. and the regulations promulgated therewith. 

By order of the Board dated August 29, 1985, the appeal was continued for 

90 days upon DER's representation that settlement was imminent. In a status 

report filed January 8, 1986, the DER advised the Board that the parties were 

still engaged in settlement. Furthermore, the DER requested a stay of all 

proceedings in this matter for 60 days in an attempt to further settlement 
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negotiations. Appellant stated in its January 15, 1986 status report that 

it had successfully reclaimed the mining operation in·question and were 

awaiting the grant of a Stage I bond release by the DER. Upon approval of 

this release, the Appellant asserted it would formally withdraw the above 

captioned appeal. The Board granted DER's request for a continuance. 

On September 29, 1986, the DER filed a Motion to Dismiss which is the 

focus of this order. In its Motion, the DER asserts that settlement 

negotiations with Appellant have failed and there has been no activity at the 

docket for nine months. In response, the Appellant·denies that settlement 

negotiations have failed and supplied a copy of the formal notice of the 

Stage I release as evidence of the progression of the negotiations. Appellant 

also denies that there has been no activity in this case for nine months. 

Appellant asserts that substantial activity, although.off the docket, has 

occurred during the last nine months which has brought this case close to a 

complete resolution. Considering the good faith settlement attempts and 

benefit to the Commonwealth of the reclamation work completed, the Appellant 

argues that DER's Motion to Dismiss should be denied: 

The Board will not dismiss a case for inactivity, absent a flagrant 

disregard for prosecution or resolution of a case. See Neshaminney 

Enterprises International and Cochran & Keller Coal Company, Inc. v. DER, 

1983 EHB 475. The Board's ultimate decision in this area is often based upon 

interests of fairness. See Lechene Coal Company V. DER, 1983 EHB 368. 

In the present case, the DER's Motion to Dismiss for failure to prosecute 

is denied. First, this appeal was just filed in April, 1985. Moreover, the 

DER itself either requested or stipulated to continuances in this case which 

prevented activity at this docket until March, 1986. The record in this case 

indicates that Appellant has participated in.discussions and reclamation work 
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in an attempt to resolve this case without an adjudication. This type of 

diligent settlement behavior off the docket should be encouraged, not 

penalized. Therefore, in the interests of fairness, DER's motion is denied. 

ORDER 

AND NOW, thiszotaay of October, 1986, the Department of Environmental 

Resource's Motion to Dismiss is denied. 

DATED: October 20~ 1986 

cc: Bureau of Litigation 
Harrisburg, PA 
For the Commonwealth, DER: 

Bernard A. Labuskes, Jr., Esq. 
Central Region 

For Appellant:· 
Scott T. Redman, Esq. 
MEYER, DARRAGH, BUCKLER, 

BEBENEK & ECK 
Pittsburgh, PA 
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MAXINE WOELFLING, CHAIRMAN 

EOWARO GERJUOY, MEMBER 
WILLIAM A. ROTH, MEMBER 

HUGH K. JOHNSTON • 

v. 

COMMONWEAL.TH OF PENNSYL.VANIA 

ENVIRONMENTAL HEARING BOARO 
221 NORTH SE:CONO STRE:£T 

THIRO F'L.OOR 
MARRISBURG. F>E:NNSYL.VANIA 17101 

!717) 787-348.3 

: 
: 

: . . 
EHB Docket No. 86-048-W 

M. DIANE SMITH 
SECRETARY TO THE BOARO 

COMMONWEALTH OF PENNSYLVANIA, 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 
and GARY R. BUTlERS • Intervenor 

Issued: October .2.0, 1986 

OPINION AND ORDER 

Synopsis 

·Failure to object or respond to interrogatories within the thirty day 

time limit established by Pennsylvania Rule of Civil Procedure 4006 results in 

a waiver of all future objections. 

OPINION 

The above captioned matter regards Hugh K. Johnston 1 s (Appellant) timely 

filed appeal from the December 12, 1985 Department of Environmental ·· 

Resources (DER) determination that a supplement to Wellsboro Municipal 

Authority's Official Sewage Facilities Plan was adequate. Appellant asserts 

the supplement violates §5 of the Clean Streams Law, the Act of June 22, 1937, 

P.L. 1987, as amended, 35 P.S. §691.5 and 25 Pa. Code §§94.52, 94.53, and 

94.56. 

On April 4, 1986,.Gary R. Butters (Intervenor) served upon Appellant a 

Request for Production of Documents and Interrogatories. Appellant mailed 

answers to Intervenor on May. 19, 1986. Interrogatory 13(d) read. verbatim, 

"[w]ith respect to the action by Appellee, Commonwealth of Pennsylvania. 
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Department of Environmental Resources, of which you complain, state: d) 

Identify by name, address and telephone number of the person or persons making 

you aware of each such action". Appellant failed to either respond or object 

to Interrogatory 13(d). 

Intervenor filed a Motion to Compel with the Board requesting a responsive 

answer to Interrogatory 13(d). Addressing Intervenor's Motion to Compel, the 

Board issued an Order dated August 9, 1986 directing Appellant to answer 

Interrogatory 13(d). Appellant responded to the Interrogatory by objecting to 

the question as being irrelevant and not calculated to lead to the discovery 

of admissible evidence. Subsequently, Intervenor filed a Motion to Dismiss, 

or in the alternative, a Motion to Compel a responsive answer which is the 

subject of the present order. Intervenor presently asserts that Appellant is 

precluded from objecting to Interrogatory 13(d) because by failing to 

initially respond or object to Interrogatory 13(d) within-30-days, as required 

by Rule 4006(a)(2)", Appellant has waived its right to all future objections. 

Appellant, however, argues the Board should disregard its inadvertence because 

Appellant's error will not affect the substantive rights of the parties. ·See 

42 P.S. §126. 

Pennsylvania Rule of Civil Procedure 4006(a)(2) states in part, 

" ••• [e]ach interrogatory shall be answered fully and completely 

unless objected to within thirty (30) days after service". 42 

P.S. §4006(a)(2). The courts are split on the issue of whether the failure to 

comply with Rule 4006 constitutes a waiver of all future objections. Bonk v. 

Block, 12 D&C 3rd 749 (1980)(failure to comply results in waiver); Kern v. 

Bethlehem Steel Co., 21 D&C 3d 163 (1981); Nissley v. Pennsylvania Railroad 

Company, 259 A.2d 451, 435 Pa. 503 (1969). But see, Hall v. Sears Roebuck & 

Company, Alleg. Cnty Disc. Op. 121 (1978-83)(failure to respond or object is 

1107 



not waiver). 

The Board holds that Appellant's failure to respond or object to 

Interrogatory 13(d) constitutes a waiver of its ability to object in the 

future. This result is consistent with a recent Board decision adressing 

production of document conflicts. Blosenski v. DER, EHB Docket No. 85-222-M 

(August 15, 1986)(where Board determined that failure to object to or comply 

with a motion to produce documents resulted in a waiver of future 

objections). 

The Board is not persuaded by Appellant's reliance on Pennsylvania Rule of 

Civil Procedure 126 which gives the Board discretion to disregard errors of 

omission not affecting the substantive rights of a party. 42 P.S.§126. 

Inadvertence or mistake of counsel, without more, will not excuse plaintiff's 

failure to answer interrogatories. Cf. Vorhauer v. Miller, 457 A.2d 944, 311 

Pa.Super. 395 (1983)(where court refused to set aside default judgment due to 

mistake of counsel). Moreover, the Board believes that unjustified failure to 

comply with discovery requests can affect the substantive rights of an 

opposing party. Therefore, Appellant is ordered to substantively respond to 

Interrogatory l3(d). Chernicky Coal v. DER, 1985 EHB 360. 
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ORDER 

AND NOW, Appellant is hereby ordered to provide a substantive answer to 

Intervenor's Interrogatory 13(d) within lO_days of the date of this order. 

DATED: October 20, 1986 

cc: Bureau of Litigation 
Harrisburg, PA 

bl 

For the Commonwealth, DER: 
J. Robert Stoltzfus, Esq. 
Central Region 

For Appellant: 
Larry Linder, Esq. 
LINTON, LINDER & COFFEY 
Wellsboro, PA 

For Intervenor: 
William R. Stokes II, Esq. 
cox AND co~ 
Wellsboro, PA 

ENVIRONMENTAL HEARING BOARD 

MAXINE WOELFLING, CIIA1lU{AN 
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MAXINE WOELFL.ING, CHAIRMAN 

EDWARD GERJUOY, MEMBER 
WILLIAM A. ROTH, MEM,BER 

PENN MARYLAND COALS • INC. 

v. 

COMMONWEALTH OF F>ENNSYLVANIA 

ENVIRONMENTAL. HEARING BOARO 
221 NORTH Se:CONO STRe:;;:T 

THIRO FI.OOR 
HARRISBURG. F>e:NNSYI.VANIA 17101 

. 1717) 787-3483 

EBB Docket No. 83-188-W 

M. DIANE SMITH 

SECRETARYTOTHEBOARO 

COHMONWEAI...'rH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

Issued: November 5, 1986 

OPINION AND ORDER 

Synopsis 

Appellant's Motion requesting an On-Site Viewing and Oral Argument En 

~is granted in part and denied in part. Appellant's request for an 

on-site view is granted·pursuant to 25 Pa. Code §21.98. Appellant's request 

for oral argument en bane is denied. The Board agree.s that oral argument will 

breathe life into the "cold record" before it, however, en bane consideration 

is not justified in aceordance with the Board's Rules. 25 Pa. Code §§21.98, 

21.122. 

OPINION 

On July 29, 1983, the Department of Environmental Resources (Department) 

issued an Abatement Order directing Penn Maryland Coals, Inc. (Appellant) to 

provide interim and permanent treatment to five discharges of acid mine 

drainage from Appellant's mining operation. Appellant filed a Notice of 

Appeal with the Environmental Hearing Board (Board) alleging the discharges 

pre-dated its mining operation. The matter was assigned to then-member 

Anthony J. Mazullo, Jr. for primary handling. Prior .to the hearing on the 
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merits, Mr. Mazullo participated in an on-site review of Penn Maryland's 

mining operation. Subsequent to the completion of the hearing, Mr. Mazullo 

resigned from the Board without delivering an adjudication. 

Apparently, after his resignation, Mr. Mazullo initiated discussions with 

cQunsel for the Appellant indicating his willingness to be appointed and 

serve as an 11outside11 hearing examiner for the purpose of preparing a 

proposed adjudication of this matter pursuant to the Board's Rule of 

Practice, 25 Pa. Code §21.86(~). From Appellant's Motion to Appoint Anthony 

J. Mazullo, Jr. as Hearing Examiner or For Trial De Novo, the Board issued an 

Order on July 18, 1986 denying the appointment of an outside hearing examiner 

or trial de novo. 

The Bpard, in its Order of July 18, 1986, however, offered to entertain 

motions by Appellant for on-site viewing and oral argument. Thereafter, the 

Board notified all parties to this action that it was intending to formally 

reassign this action to the current Board Chairman Maxine Woelfling. There 

were no objections to the reassignment and the case was formally reassigned to 

Chairman Woelfling. 

The Board now addresses Appellant's timely filed Motion requesting both an 

On-Site Viewing and Oral Argument before the Board En Bane. Appellant asserts 

that an on-site viewing of the mining operation would materially aid the Board 

in understanding evidence elicited at the hearing concerning location, 

features, age and development of the physical area associated with each 

discharge. The Board agrees with Appellant and grants its Motion for On-Site 

Viewing in accordance with 25 Pa. Code §21.98. 

The original hearing examiner, then-member Anthony Mazullo, deemed an 

on-site viewing important and participated in this activity on September 17, 

1985. The Board considers this fact persuasive in deciding whether it will 
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participate in a subsequent viewing for purposes of writing the adjudication 

in this matter. Moreovert the present situation is unique in that the 

examiner who originally presided over the hearing will not be participating in 

the adjudication of this matter. The Boardt therefore, is open to reasonable 

measures which will assist it in understanding the testimony and evidence 

elicited at the hearing by both partiest especially in light of the fact that 

a previous on-site view was held. 

The breadth of the viewing~ howevert will be limited in its nature and 

scope. The on-site view will be held on the soonest possible date of mutual 

convenience for all parties to this suit. Unless impossiblet Board Chairman 

Maxine Woelfling will be accompanied only by the original representatives of 

each party that escorted Mr. Mazullo through the site on September 17, 1985. 

Finally, the scope of the upcoming view will not exceed the scope of the 

original view. The Board is acutely aware of the fact that the site in 

question has changed since Mr. Mazullo 1 s on-site viewing nearly one year ago. 

The Board, aware of this fact, will not be prejudiced by such changes. 

Appellant's Motion of August 6, 1986 also requested the opportunity for 

oral argument before the Environmental Hearing Board en bane. The Board 

denies Appellant's Motion for Oral Argument En Bane. The Board's Rule of 

Practice §21.92(a) provides that a party may move for oral argument at a time 

within five days after hearing, yet before adjudication. Appellant's Motion 

for Oral Argument, although filed prior to adjudication, was received much 

later than five days after the initial hearing. The Board does not consider 

this technical error fatal. The Board has discretion to grant oral argument 

on its own motion. Western Hickory Coal Company v. DER, 1983 EHB 375. The 

Board agrees with Appellant's assertions that oral argumentation will breathe 

life into the cold record presently before the Board. Given the unique 
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procedural setting of this case, the Board concludes that Mr. Mazullo's prior 

participation, yet present absence, in this case justifies the exceptional 

imposition of oral argument after hearing. 

The Board, however, refuses Appellant's request for en bane consideration 

by the Board. The. Board may, in its discretion, grant or deny requests for 

oral argument. 25 Pa. Code §21.92. See Western Hickory Coal Company v. DER, 

1983 EHB 375. Accordingly, the Board may in its discretion grant or deny a 

portion of a request for oral argument. Id. En bane consideration by the 

Board is also discretionary. See 25 Pa. Code §21.86. The Board does not meet 

en bane absent extraordinary circumstances. See 25 Pa. Code 21.122. See also 

Western Hickory Coal Company, 1983 EHB 375 (discussion of factors Board will 

consider upon request for oral argument en bane). The instant case, although 

procedurally complex, does not rise to the level necessitating en bane review 

by the Board. Oral argument will be held before the undersigned Board 

Member. 
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ORDER 

AND NOW, this 5th day of November, 1986, it is ordered that Appellant's 

request for on-site view is granted subject to the conditions contained 

herein. Appellant's request for oral argument en bane is denied. Oral 

argument shall be held before the undersigned Board Member at a time and place 

to be decided by the Board at a later date. The oral argument will not be 

held en bane. It is further ordered that each party shall be allotted a 

maximum time of one-half hour to present argument and ten (10) minutes for 

rebuttal. 

DATED: November 5 , 19 86 

cc: Bureau of Litigation 
Harrisburg, PA 

bl 

For the CoDDilOnwealth, DER: 
William F. Larkin, Esq. 
Western Region 

For Appellant: 
George G. Mahfood, Esq. 
ROSEN & MAHFOOD 
Pittsburgh, PA 

ENVIRONMENTAL HEARING BOARD 

MAXINE WOELFLING, CHAIRMAN 
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MAXINE WOELFLING, CHAIRMAN 

EOWARC GERJUOY, MEMBER 

WILLIAM A. ROTH, MEMBER 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BO.ARC 
221 NORTH SECOND STREET 

THIRD F"I..OOR 
HARRISBURG, PENNSYI..VANIA 17101 

!717) 787-3483 

NORWESCO DEVELOPMENT CORPORATION 

M. DIANE SMITH 
SECRETARY TO TlofE BOARD 

v. EBB Docket No. 86-365-G 

COMMONWEALTH OF PENNSYLVANIA 
DKPAR'l'MENT OF ENVIRONMENTAL RESOURCES 

: 
Issued: November 7, 1986 

OPINION AND ORDER 

Synopsis 

This appeal had been dismissed for Appellant's failure to properly 

perfect its appeal. Appellant requested reconsideration, explaining that it 

timely complied with the requirement to perfect, but filed its documents 

under the wrong docket number. The Board denies reconsideration and affirms 

its previous dismissal. 

OPINION 

Norwesco has filed a motion for reconsideration of our Order of 

October 8, 1986 at the above-captioned docket number, which dismissed this 

appeal; our reasons for the dismissal are stated in an accompanying Opinion 

of that date. Norwesco explains that it did timely comply with the Board's 

requests (which were described in our October 8, 1986 Opinion), but filed the 

requested documents under an incorrect docket number, namely 86-007-G. 

Norwesco's Motion for Reconsideration arrived under a cover sheet 

captioned "In The Commonwealth Court of Pennsylvania," which very nearly 

caused the motion to be treated and filed by the Board as a document 

pertinent to an appeal to Commonwealth Court of a Board decision. Such 
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documents typically require no action by the Board, and normally are not 

docketed with any deadline date for Board action. In other words, had the 

Motion for Reconsideration been filed as its cover sheet caption would 

suggest, we probably would not have acted on the motion, if we acted at ·all, 

until long after the thirty-day statutory period for appeal of our October 8, 

1986 Order had passed. Rules of Appellate Procedure Rule 1512. Such care­

lessness led to the dismissal of this appeal and now leads to our affirmance 

of that earlier decision. 

We have verified that Norwesco submitted the necessary documentation 

to perfect its appeal at 86-365-G, but affixed an incorrect docket number. It 

is Norwesco's responsibility to affix proper docket numbers to its filings, 

not the Board's. · Many appellants have multiple actions pending before the 

Board, and the Board cannot be expected to determine if an appellant meant to 

file a document at one docket number or another. We do not believe that· 

carelessness, especially where an appellant is represented by counsel, is 

sufficient reason for reconsideration in this matter, given the fact ~hat the 

very same carelessness which led to dismissal was exhibited in the request for 

reconsiderati~n of that dismissal. Nor do we believe that this result is 

overly technical in light of the Board's repeated attempts, recounted in our 

earlier opinion and order, to prod Norwesco to properly perfect its appeal. 
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ORDER 

AND NOW, this 7th day of November, 1986, it is ordered that 

Norwesco's motion for reconsideration is denied and that the Board's order of 

October 8, 1986, dismissing this matter, is affirm~d. 

DATED: November 7, 1986 

cc: Bureau of Litigation 
Harrisburg, PA 
For the CODmOnwealth,. DER: 

Zelda Curtiss, Esq. 
Western Region 

For Appellant: 
Kenneth D. Chestek, Esq. 
Thomas W. Renwand, Esq. 
ARTHUR J. MURPHY JR. & ASSOCIATES 
Erie, PA 

Russell L. Schetroma, Esq. 
David Hotchkiss, Esq. 

ENVIRONMENTAL HEARING BOARD 

MAXINE WOELFLING,. CHA.IRMAN 

CULBERTSON, WEISS, SCHETROMA & SCHUG 
Meadville, PA 

Terry R. Bossert, Esq. 
McNEES, WALLACE & NURICK 
Harrisburg, PA 

bl 
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MAXINE WOELFLING, CHAIRMAN 

EDWARD GERJUOY, MI!:MBB:R 
WILLIAM A. ROTH, MI!:MBB:R 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARO 
221 NORTH SECONO STREET 

THIRO F'I..OOR 
t-IARRISSURG, PENNSYI..VANIA 17101 

17171 787-3483 

AMBROSIA COAL AND CONSTRUCTION COMPANY 

v. EBB Docket No. 85-078-W 

M. DIANE SMITH 
S&:CRIETARYTOTHIEBOARO 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES : 

Issued: November 5, 1986 

OPINION AND ORDER 
Synopsis 

The Board grants the Department of Environmental Resources' 

('Department") motion for-sanctions. Appellant has failed to fully and 

c.ompletely answer various interrogatories propounded by the Department. 

Appellant has failed to respond to another interrogatory and has failed to 

move for a protective order; therefore, it is directed to respond. The fact 

that the Department may already have information requested in an interroga-

tory in its files does not excuse Appellant from responding to it. 

OPINION 

This matter was initiated by the filing of a Notice of Appeal on 

March 15,. 1985, by Ambrosia Coal and Construction Company ("Ambrosia") 

seeking review of an order issued by the Department of Environmental 

Resources ("Department") directing Ambrosia to provide an adequate source of 

water at the Marilyn Nelson residence. 

The Notice of Appeal was accompanied by a Petition for Supersedeas. 

The Board held a supersedeas hearing on May 10, 1985, and on May 30, 1985 the 
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Board issued a temporary supersedeas of the Department's order, conditioned 

upon Ambrosia's agreement to install a temporary water supply for the Nelson 

residence pending the disposition of the appeal. On August 6, 1985, the 

Board indefinitely extended the temporary supersedeas. Then, on December 9, 

1985, Ambrosia filed a Motion for Summary Judgment, which the Board,,in an 

Opinion and Order dated April 10, 1985, denied. Since that time, the parties 

have engaged in extensive discovery in preparation for a hearing currently 

scheduled for November 18-21, ·1986. 

As part of that discovery the Department propounded various 

in~errogatories to Ambrosia which, by virtue of the Board's order of 

September 4, 1986, were to be answered on or before October 17, 1986. The 

Department filed a Motion for Sanctions with the Board on October 10, 1986, 

as a result of Ambrosia's alleged failure to properly respond to certain of 

the interrogatories. The requested sanctions fall into two categories: 

those for failure to provide full and complete answers and those for failure 

to provide any answers. Ambrosia has filed a response to the Department's 

motion, but the response only addresses Ambrosia's failure to respond to 

Interrogatory No. 3. 

The Department, in the instructions accompanying its interrogatories, 

defined "IDENTIFY" as follows: 

state (a) his or her full name and present business; 
(b) his or her present or last known position and 
business affiliation, including employer, employer's 
address, and dates of employment; (c) his or her 
position and business affiliation at the time in 
question, including employer, employer's address, 
and dates of employment, if different; (d) his or 
her educational background; (e) a summary of his 
or her information or knowledge with respect to 
the subject matter of a particular Interrogatory; 
and (f) whether said person may be called to 
testify as an expert witness, and if so (1) his or 
her area of expertise, experience, professional 
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societies, publications authored or co-authored, 
date of publication, journal, if any, and summary 
of the contents, (2) the subject matter on which 
the expert is expected to testify, as provided in 
Pa.R.C.P. 400S.S(a)(l)(a); and (3) the substance of 
the facts and opinions to which he or she is 
expected to testify, and a summary of the grounds 
for each opinion as provided in Pa.R.C.P. 
4003. S(a) (1 )(b). 

The Department's definition of "identify" provides the frame of reference for 

determining whether Ambrosia's responses are full and complete as required by 

Pa.R.C.P. 4006(a)(2). 

The Department has requested information in Interrogatories No. 1 

and 2 relating tc the identity of individuals who, respectively, prepared the 

permit application for the Paden mine site and conducted field reconnaisance 

at the site prior to the initiation of operations. Ambrosia has responded R. 

B. Shannon and Associates to both interrogatories, but has not specified 

particular individuals. The identity of the particular individuals is 

pr?perly discoverable, and Ambrosia's answers to these two interrogatories are 

not full and complete. 

Interrogatory No. 4 of the Department stated: 

Please IDENTIFY those individuals who partic­
ipated in AMBROSIA'S surface mining operation at the 
Paden Mine, including a DESCRIPTION of their re­
spective responsibilities, dates of employment and 
most current addresses and phone numbers. 

Ambrosia, in its response, only provided the name of the superintendettts at 

the mine site. As the Department's request did not differentiate between 

supervisory personnel and the general labor force at the site~ Ambrosia's 

response was not full and complete. 

The Department's Interrogatory No. 5 required Ambrosia to 

Please IDENTIFY any and all persons, known to 
Ambrosia, who have any knowledge concerning the mat­
ters set forth in this appeal. 
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Ambrosia responded by listing various individuals, including "DER employees" 

and "Others may be contacted and review the case prior to trial." Because 

Ambrosia did not name the Department employees and failed to provide any 

information regarding any individual's dates of employment, educational 

background, or summary of testimony, Ambrosia's answer is not full and 

complete. Similarly, Interrogatory No. 6 required Ambrosia to 

Please IDENTIFY any and all persons, known to 
Ambrosia, who have any knowledge concerning the mat­
ters set forth in this appeal and who Ambrosia ex­
pects to call in the hearing on the merits. 

Ambrosia responded by stating "Everyone listed in the answer to Interrogatory 

5." While it may be proper to incorporate a previous response by reference, 

the incorporated response must, in and of itself, be full and complete to 

satisfy Ambrosia's obligation to adequately respond to the interrogatory. 

The failure of Ambrosia to fully and completely respond to Interrogatory No. 

5 also impacts the adequacy of its response to Interrogatory No. 7. 

Interrogatory No. 7 required Ambrosia to 

Please state the substance of the facts and/o~ 
opinions which constitutes the relevant knowledge 
of Interrogatory 6. 

Ambrosia responded by stating: 

The witnesses will testify concerning: 

1. The chemical analysis of the water in each 
aquifer. 

2. The direction and speed of ground water flow. 
3. The geology and hydrology of the area. 
4. Affects of or lack of affects of mining on 

the aquifers. 
5. Previous exploration/development of gas or 

oil wells in the area. 

What a particular witness will be testifying about is critical to the 

Department's preparation of its case. Because Ambrosia has failed to specify 

which witness will testify in what area, the response is not full and 
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complete. 

Interrogatory No. 7 directed Ambrosia to 

Please state the substance of the facts and/or 
opinions which constitutes the relevant knowledge 
of each person identified in the answer to Inter­
rogatory 6. 

Ambrosia responded to this interrogatory by listing five subject areas, but 

did not specify which individual would be testifying about what subject. 

Such a response is not full a~d complete. 

The Department requested Ambrosia in Interrogatory No. 8 to 

Please IDENTIFY any and all persons who will be 
called as experts at the time of hearing to testify 
on behalf of AMBROSIA. 

Ambrosia's answer to Interrogatory No. 8 was 

Patrick J. Copple, Engineer, will testify about 
minir.g in general, the elevation of various com­
ponents of the stratigraphy of the area, and the 
effect, if any, of Ambrosia's mining on the Paden 
site on Nelson's well. 

Mark Swansiger will tes.tify on lab procedures. 

Scott Whipkey - If needed 

Anthony Devite - If needed 

Wayne Clark - If needed 

Ambrosia's response as it relates to the last three individuals named is not 

full and complete. 

Ambrosia has failed to respond to two other Department interrogator-

ies. Interrogatory No. 3 requested Ambrosia to 

Please produce and attach hereto copies of all 
water samples and analysis collected by or on be­
half of AMBROSIA or in AMBROSIA'S possession for 
water wells or waters of the Commonwealth within 
a one mile radius of the PADEN MINE. 

Ambrosia states in its response that 
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All water sample analysis sheets had been previous­
ly submitted to the Department. Any additional 
sampling results will be submitted up.on completion. 

The fact that the information requested may already be in the possession of 

the Department does not, in and of itself, excuse Ambrosia from responding to 

this interrogatory. Chernicky Coal v. DER, 1985 EHB 360, 364. Ambrosia, at 

its option, may make its file available to the Department (Pa.R.Civ.P. Rule 

4006(a). 

Interrogatory No 14 requested Ambrosia to 

Please DESCRIBE any and all DOCuMENTS written 
to, by or on behalf of AMBROSIA which pertain to 
this appeal. YOU are hereby requested to produce 
and attach a copy of each DOCUMENT: 

Ambrosia's answer to Interrogatory No. 14 was 

The Appellant believes that this Interrogatory goes 
beyond the scope of permissible discovery and will 
not answer the same. 

Based upon Ambrosia's response, the Board cannot ascertain why this 

interrogatory was objectionable. In the absence of a motion for protective 

order detailing_ the grounds for objection, Ambrosia must respond to this 

interrogatory. 
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ORDER 

AND NOW, this 5th d,ay of November, 1986, it is ordered that the 

Department's request for sanctions is granted and_ that Ambrosia shall fully 

and completely respond to Department Interrogatories No. 1, 2, 3, 4, 5, 6, 7, 

8, and 14 by November 14, 1986. 

DATED: November 5, 1986 

cc: Bureau of Litigation 
Harrisburg, PA 

bl 

For the CoDQOnwealth, DER: 
Joseph K. Reinhart, Esq. 
Western Region 

For Appellant: 
Bruno Muscatello, Esq. 
STEPANIAN & MUSCATELLO 
Butler, PA 

ENVIRONMENTAL HEARING BOARD 

MAXINE WOELFLING,. CHAIRMAN 
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MAXINE WOEL.FL.JNG, CHAIRMAN 

EDWARD GERJUOY, MI!:MBER 
Wll.L.IAM A. ROTH, MI!:MBER 

RAY TURNER, et al 

COMMONWEALTH OF PENNSYl-VANIA 

ENVIRONMENTAL. HEARING BOARO 
Z21 NORTH SE:CONO STRE:E:T 

THIRO FI..OOR 
HARRISBURG, PE:NNSYI..VANIA 17101 

1717) 7B7-34S3 

M. DIANE SMITH 
SECRETARY TO T"4S: BOARO 

v. EHB Docket No. 80-088-B 

COMMONWEALTH 01!' PENNSYLVANIA 
DEPARTMENT OP' ENVIRONMENTAL RESOURCES,and 
ELWIN FARMS, INC., Permittee 

: 

Issued: November 10, 1986 

OPINION AND ORDER 

Synopsis 

Appellant 1 s appeal is dismissed for failure to prosecute. 

OPINION 

On May 13, 1980, Ray Turner, et al (Appellants) filed a skeletal Notice of 

Appeal with the Board challenging the Department of Environmental Resource 1 s 

(DER) issuance of a solid waste_permit to Elwin Farms Inc.(Permittee) pursuant 

to the Pennsylvania Solid Waste Management Act, the Act of July 31, 1968, 

P.L. 788, 35 P.S.§6001, et seg. This appeal wa~ supplemented on June 5, 1986 

with information requested by the Board. Permittee filed a Motion to Dismiss 

on December 16, 1980, asserting that Appellants failed to properly perfect its 

appeal and join parties. Prior to a Board decision on the Motion to Dismiss, 

a Petition to Intervene was filed in behalf of Joanne Bozek, et al. on 

December 24, 1980. This Petition was opposed by the Permittee. By an Order 

dated January 13, 1981, the Board denied both the Motion to Dismiss and the 

Opposition to the Petition to Intervene. 
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A flurry of pre-trial discovery motions, such as protective orders, 

motions for enlargement, and motions to strike, was filed in early 1981. The 

Board resolved these issues in a January 28, 1981 Order which essentially 

served as a discovery timetable. A series of. interrogatories and depositions 

were propounded by the parties to this suit during 1981. 

The Department suspended the permit which is the subject of this appeal 

on April 1, 1981. A hearing was scheduled by the Board for the month of June, 

1981. The Commonwealth moved for a continuance in a motion dated May 6, 

1981, asserting that since the permit in this case had been suspended by DER, 

all proceedings should be continued and a hearing be held only when and if the 

Department reinstates the permit. The Board, on May 6, 1981, issued an Order 

generally continuing this matter, and canceling the scheduled June hearing. 

Since this continuance, there has been no substantive activity at this 

docket. The Board requested a status report from Appellants on January 28, 

1983 and again on July 19, 1985. Appellants responded to the 1983 status 

request by indicating· their desire to proceed with their appeal, while the 

Board's 1985 request was unanswered. On July 28, 1986 the Board issued a Rule 

to Show Cause why this appeal should not be dismissed. Appellants failed to 

respond to the Board's July 28th Rule. 

Appellant has the responsiblity to resolve or litigate its appeal. The 

Board cannot permit appeals to linger on its docket for extended periods of 

time. If for any reason an Appellant intends to discontinue its appeal before 

the Board, the proper 'and courteous procedure is to request withdrawal. 

Because Appellants not only failed to prosecute its appeal, but also failed to 

respond to the Board's Rule to Show Cause, the Board now dismisses this 

appeal. Delaware County Regional Water Quality Control Authority v. DER, EHB 

Docket No. 81-116-M (July 18, 1986); Conemaugh Township v, DER, EHB Docket No. 
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79-061-B (October 1, 1986). 

ORDER 

AND NOW, this lOth day of November, 1986, the above captioned appeal is 

dismissed for failure to prosecute. 

DATED: November 10 I 1986 

cc: Bureau of Litigation 
Harrisburg, PA 

bl 

For the Coumonwealth, DKR: 
Barbara Brandon, Esq. 
Western Region 

For Ray Turner, et al: 
Michael Q. Davis, Esq. 
Harrisburg, PA 

For James E. Work, et al.: 
William M. Radcliffe, Esq. 
Uniontown, PA 
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MAXINE WO.EI...FLING, CHAIRMAN 

WILLIAM A. ROTH, MEMBER 

For Elwin Farms: 
Edward M. Dunh~, Jr., Esq. 
Philadelphia, PA 

For Joanne Bozek, et al.: 
Robert M. Brenner, Esq. 
Uniontown, PA 



MAXINE WOELFl.ING, CHAIRMAN 

EDWARD GERJUOY, MEMBER 

WILLIAM A, ROTH, MEMBER 

COMMONWEALTH OF ~ENNSYLVANIA 

ENVIRONMENTAL HEARING BOARO 
.221 NORTH SE:CONO STI'Ie;;;:T 

THII'IC F\.001'1 
HAI'II'IISSUI'IG, ~ENNSY\.VANIA 17101 

17171 787-3483. 

INDEPENDENT TRADING COMPANY • Appellant 

M. DIANE SMITH 
SIECRETARYTOTHEBOARO 

v. EBB Docket No. 80-119-M 
80-165-CP-W 

COMMONWEALTH OF PENNSYLVANIA • 
DEPARTMENT o:r ENVIRONMENTAL RESOURCES . . Issued: November 10, 1986 

OPINION AND ORDER 

Synopsis· -

The Board dismisses an appeal and a related complaint for civil penalties 

for failure to prosecute. 

OPINION 

Independent Trading Company (Appellant) filed a Notice of Appeal on July 

21, 1980 from an Order of the Department of Environmental Resources (DER) 

charging Appellant with the operation of a stationary source without a permit 

in violation of the Air Pollution Control Act, the Act of- January 8, 1960, 

P.L. 2119 as amended, 35 P.S. §4001 et seq. and 25 Pa.Code §§ 127.1, 127.11, 

127.22, and ordering Appellant to cease operation of its plant. (EHB Docket 

No. 80-119-M). 

The Appellant operated a battery sawing and reclamation plant at the site 

in question. The administrative order issued by DER alleged that 

impermissible quantities of lead were being released into the air as a result 

of Appellant's operation. According to a pleading filed by Appellant on 

December 2, 1980, the DER and Appellant met on several occasions prior to the 
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issuance of the Order to discuss acceptable remedies to the pollutional 

discharge. Appellant agreed to move the location of its plant, plus include 

several safeguards in the construction design of the new facility in an 

attempt to remedy this situation. Appellant also indicated that it was 

financially unable to close its present plant prior to relocation or it would 

face financial disaster leading to bankruptcy. Construction and permit 

issuance delays, however, allegedly prevented Appellant from relocating its 

operation by May 31, 1980 as agreed. DER issued its administrative Order on 

June 17, 1980. 

The plant continued to operate and the DER filed a Complaint for 

Assessment of Civil Penalties with the Board on October 2, 1980, which is 

docketed at 80-165-CP-W. Although never formally consolidated, the Appellant 

filed a Petition for Supersedeas with the Board, on December 2, 1980, seeking 

relief from both the administrative·order (80-119-M) and the civil penalty 

assessment (80-165-CP-W). The parties engaged in settlement discussions and a 

continuance was granted on December 16, 1980 regarding the Petition for 

Supersedeas in an attempt to further settlement negotiations. 

In a status report of March 10, 1981, the DER indicated that the Appellant 

had met all of the requirements of the June 17, 1980 administrative order, 

save the removal of battery casings from the site. A security interest in the 

battery casings prevented Appellant from removing them immediately. The 

parties to this action continued to file status reports every six months 

during the period from March, 1981 through July, 1985. The content of these 

reports was essentially the same--bankruptcy proceedings had stalled the 

removal of the battery casings, which were now the s~bject of execution by 

creditors. 

The Board, indicating that there had been no activity at either docket 
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for over a year, issued Rules to Show Cause why these matters should not be 

dismissed for failure to prosecute on July 25, 1986. Separate rules were 

issued to each party to this conflict, as ITC is the proponent of the appeal 

at Docket No. 80-119-M, while DER is the proponent of the civil penalties 

action at Docket No. 80-165-CP-W. To this date, the Board has not received a 

reponse to either Rule to Show Cause. 

The Appellant has the responsibility to resolve or litigate its appeals. 

The Board cannot allow appeal~ to linger on its docket for extended periods of 

time. These same concerns apply to DER when filing complaints for the 

assessment of civil penalties. The Board hereby dismisses these appeals for 

failure to respond to the Board's Rules to Show Cause and failure to 

prosecute. Delaware County Regional Water Quality Control Authority v. DER, 

EHB DockeL No. 81-116-M (July 18, 1986); Conemaugh Township v. DER, EHB Docket 

No.79-061-B (October 1, 1986). 
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ORDER 

AND NOW, this lOth day of November, 1986, it is ordered that the above 

captioned matters are dismissed for lack of prosecution. 

DATED: November 10, 1986 

cc: Bureau 9f Litigation 
Harrisburg, PA 

bl 

For the CoDIDOnwealth, DER: 
Donald A. Brown, Esq. 
Central Region 

For Appellant: 
Michael Q. Davis, Esq. 
Harrisbux:g, PA 

ENVIRONMENTAL BEARING BOARD 

MAXINE WOELFLING, CHAIRMAN 
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MAXINE WOE!..FL.ING, CHAIRMAN 

EDWARD GERJUOY, MEMBER 
WIL.l.IAM A. ROTH, MEMBER 

COMMONWEALTH OF F'ENNSYL.VANIA 

ENVIRONMENTAL. HEARING BOARD 
ZZI NORTH SS:CONO STRS:S:T 

THIRO F"L.OOR 
HARRISBURG, PS:NNSYI..VANIA 17101 

1717) 787-3463 

NORTH CAMBRIA FUEL COMPANY 

v. . . DOCKET NO. 85-297-G 

M. DIANE SMITH 
SECRETARY TO THE BOARO 

COMMONWEALTH OF PENNSYLVANIA 
DEPAR'l'MENT OF ENVIRONMENTAL RESOURCES 

. . Issued November 12, 1986 
: 

OPINION AND ORDER 

Synopsis 

The Department of Environmental Resources (DER) has filed a motion 

in limine, based on its contention that, by virtue of §315(a) of the Clean · 

Streams Law, 35 P.S. §691.315(a), a mine operator is liable for treatment of 

any polluting discharge within its permit area, regardless of whether the 

operator caused or contributed to that discharge. The Board, without ruling 

on the merits of this contention of DER's, denied DER's motion in limine; the 

contention will qe ruled on in the Board's final adjudication of this matter. 

The Board similarly has deferred a ruling on whether DER's failure to issue an 

abatement order to an adjoining operator who (Appellant alleges) is the actual 

source of th~ pollution in the discharge emanating from Appellant's land was an 

abuse of discretion. This contention of Appellant's will be regarded as an 

affi~ative defense, with Appellant bearing the burden of proof. 

Whether an issue not raised in a party's pre-hearing memorandum 

should be deemed waived is a matter for the Board's discretion; in general, 

waiver is not a· proper remedy unless prejudice to an opposing party can be 

shown. 
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OPINION 

On September 5, 1986, the Board issued an Opinion and Order at the 

above docket number, rejecting DER's motion for "Final Judgment" in this 

matter. The Board pointed out that DER's motion in effect was a motion for 

summary judgment, filed after hearings had commenced, in violation of the 

requirements of Rules of.Civil Procedure Rule 1035. The Board also pointed 

out that DER's motion relied on two Board adjudications whose reconsideration 

had been petitioned, and on which petitions the Board had not acted by 

September 5, 1986. DER v. Lawrence Coal Company, Docket No. 81-021-CP-M 

(Adjudication, May 27, 1986; William J. Mcintire Coal Company v. DER, Docket 

No. 83-180-M (Adjudication, July 7, 1986). 

A. DER's Motion To Limit Issues 

The Board now has affirmed the original rulings in Lawren~e, supra, 

and Mcintire, supra. DER v. Lawrence Coal Company (Opinion and Order, 

September 19, 1986); William J. Mcintire Coal Company v. DER (Opinion and 

Order,-September 8, 1986). Subsequent to these affirmations, DER--in 

accordance with a suggestion made in our September 5, 1986 Opinion--has filed 

a Motion to Limit NCF's testimony in this appeal, to which NCF has responded. 

DER argues that the Board's Mcintire and Lawrence Coal adjudications mean that 

under section 315(a) of the Clean Streams Law ("CSL"), 35 P.S. §691.315(a), 

NCF can be ordered to abate any discharge from within the boundaries of its 

permit area. The Board has alluded to this construction of section 315(a), 

Hepburnia Coal Company v. DER, Docket No. 85-309-G (Adjudication, May 28, 

1986), but the Board does not agree that this language in Hepburnia necessarily 

implies that NCF's testimony therefore should be limited (as DER puts it) "to 

the issue of whether the discharges of acid mine drainage which are the subject 

of this proceeding are located within the boundaries of the mine drainage and 
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mining permits of North Cambria Fuel's Dietrich surface coal mine site." 

The limitation proposed by DER adopts an interpretation of §315(a) of 

the CSL which is broader than that espoused by the Board in Mcintire, Lawrence, 

and Hepburnia. The Board never has adjudicated the issue of whether §315(a) 

imposes liability on an operator solely because a discharge is situated within 

the boundaries of its permitted area. In Hepburnia, supra, our remarks 

pertaining to this issue were no more than dicta; Mcintire and Lawrence both 

involved an element of causation. Neither Hepburnia, Mcintire or Lawrence 

imply that section 315(a) should be construed to mean, e.g., that an operator 

who obtains a mining permit, but never actually mines, thereafter can be held 

resp?nsible for abating a discharge from the permit area. Moreover, we are not 

convinced the Supreme Court decided, in either Commonwealth v. Harmar Coal 

Company, 452 Pa. 77, 306 A.2d 308 (1973), appeal dismissed, 415 U.S. 903, or 

Barnes and Tucker Company v. DER, 455 Pa. 392, 319 A.2d 871 (1974), that 

§315(a) imposes absolute liability on an operator. Because the Board has never 

decided the aforesaid issue, we are reluctant to do so within the context of a 

ruling on a motion in limine. 

Whether §315(a) of the CSL may be construed in the manner suggested 

by DER raises the related issue of whether NCF may argue that DER's abatement 

order was an abuse of discretion because the order was not also directed to a 

neighboring mining operation--the Blairsville/Bentley ("B/B") mine--from whose 

land (Appellant alleges) the pollutional discharge actually originates. This 

issue poses a particularly difficult problem for the Board. We generally have 

held that we would not review DER;s refusal to exercise its enforcement 

discretion when requested to do so by a third party. George Eremic v. DER, 

1976 EHB 249 and 324. However, because our sustaining DER's order would have 

profound implications for NCF, in particular because NCF may be responsible 
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for providing permanent treatment for these discharges, it may be appropriate 

to regard the instant facts as warranting another exception to the Eremic 

holding. Consolidation Coal Company v. DER, Docket No. 85-220-G, 1985 EHB 

768. Our thinking on this issue is influenced by: (i) our present view that 

we do not possess the power to compulsorily join the neighboring mine operator 

in this action, and (ii) our awareness that if NCF can present legally 

sufficient evidence to substantiate its claim that the adjoining operator 

caused the discharge, our sustaining DER 1 s order may not resolve the pollution 

problem. If the groundwater really is acquiring its pollutants in B/B 1 s land, 

there can be no assurance that NCF 1 s treatment of the discharges emanating 

from NCF's land is pr~venting any significant fraction of the pollutants from 

reaching water wells, trout streams, etc. 

Therefore, we are denying DER 1 s motion in limine and will permit NCF 

to put on evidence relating to these two just-discussed issues. We will defer 

ultimate rulings on both of these issues until our adjudication on the merits. 

B. Waiver of Issues 

~CF maintains that DER has waived the contention that under section 

315(a) NCF can be liable for discharges emanating from areas it has mined, 

without proof of causation. NCF so maintains because this claim was not made 

in DER's original pre-hearing memorandum, filed February 12, 1986. Rather, as 

NCF correctly states, DER 1 s original pre-hearing memorandum asserts that NCF is 

required to treat the discharges, "because NCF 1 s mining activities have 

degraded the discharges." Moreover, DER 1 s original pre-hearing memorandum 

appeals to section 316 of the CSL, 35 P.S. §35.316, not section 315(a), as 

authority for DER's claim that it is entitled to order NCF to treat the 

discharges. 

Our Pre-Hearing Order No. 1 reads: "A party may be deemed to have 
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abandoned all contentions of law or fact not set forth in its pre-hearing 

memorandum" (emphasis added). Thus whether a party's failure to raise an 

issue in its pre-hearing memorandum should result in waiver of that issue is a 

matter within the Board's discretion. The General Rules of Administrative 

Practice and Procedure instruct the Board to construe its rules liberally, to 

secure just determination of the issues presented. 1 Pa.Code §31.2. Pursuant 

to this instruction, the Board frequently has permitted parties to amend their 

pre-hearing memoranda, in order to remedy deficiencies in their originally 

filed pre-hearing memoranda. Concerned Citizens of Rural Ridge v. DER, Docket 

No. 82-100-G, 1982 EHB 469 and 496; Howard Fugitt and James E. Gatten v. DER, 

Docket No. 83-029-G, 1983 EHB 509; Concerned Citizens Against Sludge v. DER, 

Docket No. 82-221-G, 1983 EHB 512. DER's motion for "Final Judgment", the 

subject of our September 5, 1986 Opinion and Order, put NCF on notice--well 

before the presently scheduled December 8, 1986 date for resumption of the 

hearing on the merits of this matter--that DER now was relying on CSL section 

315(a) as justification for its Order. This· three-months notice should be 

more than sufficient for NCF to prepare its case against application of 

section 315(a) under the facts of this appeal. 

Consequently (since the Board is satisfied that NCF has received 

reasonable notice of DER's section 315(a) contention, sufficient to ensure 

that NCF's presentation of its case will not be prejudiced by DER's late 

raising of this contention), the Board's and Pennsylvania court precedents, as 

well as 1 Pa.Code §31.2, clearly imply that the proper remedy for the 315(a) 

deficiencies of DER's original pre-hearing memorandum is not to deem the 

315(a) contention waived, but instead to allow DER to file a supplemental 

pre-hearing memorandum incorporating its 315(a) contention. Ragnar Benson, 

Inc. v. Bethel Mart Associates, 454 A.2d 599 (Pa.Super. 1982); Croom v. Selig, 
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464 A.2d 1303 (Pa.Super. 1983); Melvin D. Reiner v. DER, Docket No. 81-133-G, 

1982 EHB 183. In short, we are rejecting NCF's request that DER's 315(a) 

contention be deemed waived, but DER will have to supplement its pre-hearing 

memorandum to incorporate that contention. We add that in so ruling we are 

dealing evenhandedly with DER and NCF. On October 14, 1986, NCF filed a 

supplement to its original pre-hearing memorandum, setting forth its 

contention that DER's refusal to order B/B to treat the discharge--or even "to 

conduct a meaningful investigation" of the possibility that B/B was the cause 

of the discharge--was an abuse of DER's discretion. This contention is not 

contained in NCF's original pre-hearing memorandum, filed January 27, 1986. 

Nevertheless, for reasons explained supra, we have no hesitation about 

accepting this supplement to NCF's original pre-hearing memorandum, because 

NCF already has raised this issue (though perhaps not in quite as clearly 

articulated a fashion) in the initial hearings on the merits of this appeal, 

May 5-9, 1986. See also our Opinion and Order of July 25, 1986 at this 

docket::. number. 

C. Burdens of Proof 

On October 14, 1986, NCF also filed a motion asking the Board to 

delineate the burdens of proof NCF and DER have in this matter. We find this 

request to be reasonable, and herewith respond. Under 25 Pa.Code 

§21.101(b)(3), DER bears the ultimate burden of showing that the appealed-from 

Order was not an abuse of discretion, i.e. that under §315(a) of the CSL, NCF 

is responsible for the treatment of the discharges. 

However, as to the issue that DER abused its discretion by issuing 

the Order to NCF alone, we will regard such an NCF contention--to the effect 

that DER should not be putting on NCF alone the eternal responsibility for 

treating discharges which are being polluted by other mine operators' 
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activities--to be an affirmative defense, wherein NCF has the burden of proof. 

Reiner, supra; Ohio Farmers Insurance Co. v. DER, Docket No. 80-041-G, 1981 EHB 

384; 25 Pa.Code §21.101(a). To establish this just-stated contention for any 

of the instant discharges, NCF normally would have the burden of showing that 

the pollution in the discharge is arising from the activities of another person 

(in this case, B/B) and that effective abatement of the pollution is 

impossible without cooperation of the other person. 

Under the special circumstances of this appeal, however, these 

just-stated burdens would be unfairly onerous on NCF. NCF, through no obvious 

fault of its own, but rather for reasons stemming in part from this Board's 

limited powers (in particular, our inability to join B/B as a party, see our 

July 25, 1986 Opinion and Order), has been unable to perform the tests needed 

to establish that polluted groundwater is flowing into the instant discharges 

from B/B's land. ·Therefore, under the special circumstances of this appeal, 

NCF--in support of its contention that DER's issuance of the order to NCF 

alone was an abuse of discretion--merely must show that the belief that B/B is 

the source of the pollution is reasonable. If NCF meets this burden, then 

under 25 Pa.Code §21.101(a) the burden of proof will shift back to DER, to 

show: (i) that DER indeed did fully investigate the possibility that the B/B. 

property was the source of the pollutio~, and (ii) that on the basis of this 

investigation DER reasonably had concluded the B/B property was not the source 

of the pollution, or (if the B/B property is the source) that abatement of the 

discharges by B/B would not be possible. We recognize that this last shift of 

the burden of proof to DER is unusual, but we feel that when (as in the 

instant appeal) DER's order to NCF relies on an absolute liability theory, 

such shifting is justifiable. 

D. Closing Remarks 
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In closing, we stress that because the issue of the nature of 

liability under §315(a) has far-reaching implications, we are, with this 

opinion, merely setting the stage for an ultimate ruling on the merits. 

ORDER 

WHEREFORE, this 12th day of November, 1986, it is ordered as 

follows: 

1. DER's motion to limit NCF's testimony in this appeal is denied. 

2. NCF's contention that DER has waived its CSL section 315(a) 

theory of NCF's responsibility for treating the discharges is rejected; this 

theory is to be embodied in a DER supplement to its pre-hearing memorandum, 

filed before the hearing on the merits reconvenes. 

3. The burdens of proof in this matter are as fully described in 

the Opinion, supra. 

4. The parties' post-hearing briefs shall address the issues of 

whether §315(a) of the CSL imposes absolute liability for any discharge from a 

permitted area, and whether DER's failure to issue a concurrent order to the 

adjoining operator was an abuse of discretion. 

DATE: November 12, 1986 
cc: Bureau of Litigation 

Harrisburg, PA 
For the CoDDD.onwealth, DER. 

Michael E. Arch, Esq. 
For Appellant: 

Beverly A. Gazza, Esq. 
John A. Bonya, Esq. 

ENVIRONMENTAL HEARING BOARD 
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MAXINE WOEL.F'L.ING, C:HAIRMAN 

ECWARO GERJUOY, MEMBER 

WIL.L.IAM A. RO·TH, MEMBER 

SPEC COALS, INC. 

COMMONWEAI.TH OF PENNSYI.VANIA 

ENVIRONMENTAL. HEARING SOARD 
221 NORTH SE:CONO STRE:C::T 

THIRC F"L.OOR 
HARRISBURG, PENNSYL.VA.NIA 17101 

17171 767-3~63 

M. DIANE SMITH 
SECRETARY TO T"'E BOARC: 

v. EBB Docket No. 85-197-G 
: 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

Issued: November 20, 1986 

OPINION AND ORDER 

Synopsis 

Appellant's letter requesting an "appeal" fr.Jm the Board's cismissal 

of the above captioned appeal is denied pursuant. to 25 Pa.Code §21.122(a), 

which requires submission of a petition for reconsideration within twenty 

(20) days of the rendering, rather than the receipt, of a final order of the 

Board. However, Appellant had been incorrectly advised by a Board Member 

during a prior hearing that the twenty (20) day period for the filing of a 

motion for reconsideration began upon receipt of the Board's Order, and the 

Appellant's letter was received within twenty (20) days of Appellant's 

receipt of the Board's final order. The Board will thus accept Appellant's 

letter for reconsideration as a ~ pro tunc petition, preserving this pro 

~appellant's right to appeal to Commonwealth Court: Nevertheless, on the 

facts of this appeal, the Board's previous dismissal is affirmed. 

OPINION 

Robert E. Ankney, who in past correspondence has identified himself 
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as "owner" of SPEC Coals, has written the Board a letter dated October 29, 

1986, received November 3, 1986, "appealing" our Order of October 1, ·1986 

which dismissed the above-captioned appeal. As explained in our Opinion that 

accompanied the aforementioned Order, SPEC--through Mr. Ankney--has been 

appearing pro se in this matter. 

Our rules do not permit "appeals" to this Board of our final orders; 

we may reconsider our final orders, upon petition filed not later than 20 

days ~fter a decision has been rendered. 25 Pa.Code §21.122(a). Treating 

Mr. Ankney's letter as a petition for reconsideration, it has been filed past 

the October 21, 1986 deadline for its submission. Mr. Ankney's letter 

·asserts, however, that at the related hearing on PNBP Coal, Docket No. 

85-198-G, held September 17, 1986, the Board member conducting the hearing 

told Mr. Ankney that he could ask the Board to reconsider its dismissal 

"within 20 days after you receive that dismissal." This statement of the 

time limit for submission of a petition to reconsider obviously is 

inaccurate; the 20-day deadline is from the time the "decision is rendered", 

not from the time the Opinion and Order embodying the decision is received. 

But Mr. Ankney has correctly repeated the Board's instructions to him 

(Transcript of PNBP hearing, p. 12). Our returned certified mail receipt 

shows that Mr. Ankney received our October 1, 1986 Order on October 15, 1986, 

within 20 days of November 3, 1986. Thus, although the presiding Board 

member at the PNBP hearing obviously misspoke, and al~hough SPEC is presumed 

to know the law and presumably would have avoided this late filing if it had 

hired an attorney (as SPEC would have avoided previous problems, see our 

Opinion and Order of August 14, 1986 at this docket number), we shall accept 

Mr. Ankney's letter as a ~ pro tunc petition for reconsideration of our 

October 1, 1986 Order. 
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Our October 1 Opinion explained that SPEC's appeal was dismissed on 

the basis of deemed admissions. SPEC was ordered to file its answers to 

DER's requests for admissions no later than September 10, 1986. On September 

15, 1986, the day of the hearing on the above-captioned appeal, DER's counsel 

stated that the answers to those requests for admissions had not been 

received. For that reason, and for other reasons stated in the brief 

transcript of the September 15, 1986 hearing, including the fact that SPEC 

had not appeared at the hearing, the Board deemed admitted DER's requests for 

admissions and proceeded with the hearing, all as explained in our October 1, 

1986 Opinion. Mr. Ankney's letter offers no excuse for SPEC's non-appearance 

·at the hearing, other than Mr. Ankney's confusion about the previously 

scheduled different SPEC and PNBP hearing dates; such confusion on Mr. 

Ankney's part is not an acceptable reason to reopen.the SPEC hearing, as Mr. 

Ankney urges. Mr. Ankney has attached a certified mail receipt to his letter 

showing that DER's Pittsburgh office received his answers to DER's requests 

for admissions on September 15, 1986, the day of the SPEC hearing. Evidently 

these answers were not received on that day by DER's counsel, who was at the 

hearing; in any event, these answers were received well after our August 14, 

1986 Order's clearly specified September 10, 1986 deadline for filing answers 

to DER's requests for admissions. 

For the above reasons, we affirm our Order of October 1, 1986. By 

accepting SPEC's letter as a petition for reconsider~tion, filed~ pro 

tunc, we have preserved this appellant's right to appeal to Commonwealth Court 

the Order accompanying this Opinion. Though we have no duty to do so, we 

state for this pro ~appellant's benefit that the appeal must be filed with 

the Prothonotary of the Commonwealth Court within 30 days of the date of this 

Order. 
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ORDER 

WHEREFORE, this 20th day of November , 1986, it is ordered as 

follows: 

1. Robert Ankney's letter, filed November 3, 1986, is accepted as a 

petition for reconsideration of our October 1, 1986 Order at this docket 

number. 

2. We have reconsidered, and affirm our October 1, 1986 Order. 

DATED: November 20, 1986 

cc: Bureau of Litigation 
Harrisburg, PA 

rm 

For the Commonwealth, DER: 
Western Region 

For Appellant: 
Robert E. Ankney 

ENVIRONMENTAL HEARING BOARD. 

MAXINE WOELFLING, CHAIRMAN 

m>WARD GERJUOY, MEMBER 

/{)~pgd; 
WILLIAM A. ROTH, MEMBER 
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MAXINE WOEl.FLING, CHAIRMAN 

EDWARD GERJUOY, MEMBER 

WILLIAM A. ROTH. MEMBER 

COUNTY OF BUQ{S 

v. 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
ZZI NORTH SECOND STREET 

THIRO F"L.OOR 
HARRISBURG, PENNSYLVANIA 17101 

(717) 787.,.3483 

M. DIANE SMITH 

SECRETARY TO T"'E BOARD 

EBB Docket Nos. 83-110-K 
84-321-K 

COMMONWEALTH OF PENNSYLVANIA 
DEPAR'l'HENT OF ENVIRONMENTAL RESOURCES 

. . 
Issued: November 20, 1986 

OPINION AND OBDER 

Synopsis 

Appellant's appeal at 83-110-M is dismissed for untimely filing. Timely 

filing is a jurisdictional requirement which may oe raised sua sponte by the 

Board. 

OPINION 

The County of Bucks filed the above-captioned appeals from refusals 

by the Department of Environmental Resources to reimburse the County, under 

the Pennsylvania Sewage Facilities Act, the Act of January 24, 1965, P.L. 

1535 as amended, 35 P.S. §§ 750.1-750.20, for certa4n expenses incurred by the 

County in the years 1982 and 1983. The parties agreed to the inclusion of 

various documents in the record of these appeals, and requested the Board to· 

adjudicate these appeals on the basis of the record without a hearing. The 

parties further agreed not to submit briefs in this matter because they 

believe that their pre-hearing memoranda adequately cover the legal questions 

involved. Since there is no factual dispute in these appeals, the Board did 
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not hold hearings, and the Board will adjudicate these appeals together since 

involve the same legal issue. 

The only issue before the Board in these appeals is whether the 

County is entitled to reimbursement by the Commonwealth under the Sewage 

Facilities Act for fifty percent of the cost of providing li~e insurance and 

retirement benefits for its sewage enforcement officers. 

The Sewage Facilities Act provides for reimbursement to local 

agencies for "one-half of the cost of the expenses incurred by the local 

agency in enforcement of the provisions of this act." The Sewage Facilities 

Act then authorizes local agencies to employ sewage enforcement officers in 

accordance with their authority to enforce certain provisions of the Act. 

Therefore, under the language of the Sewage Facilities Act, expenses that 

local agencies incur in the employment of sewage enforcement officers are 

eligible for reimbursement under the Act. 

Under the regulations of the EQB, wages and salaries of sewage 

enforcement officers are expressly eligible for reimbursement, but other 

employee benefits for sewage enforcement officers are neither expressly 

eligible nor expressly ineligible. DER decisions denying reimbursement are 

appealable to the Environmental Hearing Board within the time limits 

established by 25 Pa. Code 21.52. 

The County argues that it is entitled to reimbursement for fifty 

percent of the cost of life insurance and retirement benefits for its sewage 

enforcement officers because these are reasonable costs, and they are not 

excluded by 25 Pa. Code §71.63(d). The County further argues that prior to 

1980, the Department did reimburse the County for life insurance and 

retirement benefits, and the regulations have not changed since 1980. 

The extent of the Department's argument in the instant appeals is 
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that in 1980 the Department reimbursed the County for fifty percent of the 

life insurance and retirement benefits that the County paid for its sewage 

enforcement officers, but the Department denied reimbursement for such 

expenses in 1981 because of a change in policy. The denial of the 1981 

claims, which the County did not appeal, should have put the County on notice 

that it would not be reimbursed for fifty percent of the life insurance and 

retirement benefits that it paid for its sewage enforcement officers in 1982 

and 1983. Thus, the Department argues that the County provided these benefits 

for its sewage enforcement officers in 1982 and 1983 "at its own peril." 

From a review of the record in this case, however, the Board finds 

that it is not necessary to reach the merits of appeal 83-110-M. Appellant 

must file a notice of appeal from a DER final action under the Sewage 

Facilities Act within 30 days from the date of denial. 25 Pa.Code 21.52. 

Failure to t~mely file a notice of appeal denies the Board of jurisdiction 

over the appeal. Rostosky v. DER, 26 Pa. Cmwlth. 478, 364 A.2d 761 (1976). 

This juridictional interpretation of 25 Pa.Code 21.52 applies to final denials 

of reimbursements under the Sewage Facilities Act. Lebanon County Sewage 

Council v. DER, 382 A. 2d 1311, 34 Pa. Cmwlth 247 (1978). Appellant received 

notice of DER's denial of 1982 fringe benefit reimbursement request on May 4, 

1983. This letter included a copy of the Board's rules of procedure and five 

copies of the Notice of Appeal form. These facts placed the Appellant's on· 

notice that the DER denial was final. But see Lebanon Valley Council of 

Governments, 1983 EHB 273 (where reimbursement denial was not final because no 

indication of finality was expressed by the DER). The Board received 

Appellant's Notice of Appeal on June 6, 1983- a period of 33 days after 

Appellant received notice of the DER decision. There were no intervening 

holidays which might have extended the 30 day deadline. 1 Pa.Code §31.12. 
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It appears that the Appellant's untimely filing denies the Board of 

jurisdiction over this appeal docketed at 83-110-M. 

The Board recognizes, however, that the DER letter denying 

Appellant's 1982 fringe benefit reimbursement request contained a potentially 

misleading error. The May 3, 1983 DER letter referred to reimbursements for 

calender years 1980 and 1981, when in fact the denial pertained to calender 

years 1981 and 1982. But, the Board concludes that this error was in no way 

prejudicial to the Appellant, and did not deny the Appellant of proper notice 

of the DER action. The Board comes to this conclusion from a review of 

Appellant's Notice of Appeal of the 1982 reimbursement denial (82-110-M). The 

Appellant acknowledges in its Notice of Appeal that the May 3, 1983 DER letter 

constituted DER's denial of fringe benefit reimbursement for the year of 1982. 

Appellant correctly inter?reted the DER letter of May 3rd and, therefore, was 

not misled by the mistaken reference in the denial letter. The Board 

concludes that Appellant's failure to comply with 25 Pa.Code 21.52 denies the 

Board of jurisdiction. The docketed appeal 83-110-M is dismissed for lack of 

jurisdiction due to untimely filing. 

Appellant, in a separate appeal (84-321~M), also challenges the DER's' 

failure to reimburse the County for expenses incurred in providing fringe 

benefits to its sewage enforcement officers in the year 1983. This 84-321-M 

appeal remains under consideration before the Board. In view of the 

foregoing discussion of the 83-110-M appeal, the Board thinks it advisable to 

grant the parties the opportunity to file any further supplemental pleadings 

they believe might help the Board decide the 84-321-M appeal. 
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ORDER 

WHEREFORE, on this 20th day of November, 1986 Appellant 1 s appeal at 

83-110-M is dismissed for untimely filing. Appeal 84-321-M remains before the 

Board for consideration. The Board will accept supplemental pleadings in the 

of 84-321-M appeal until November 1986. 

Board Chairman Maxine Woelfling has recused herself from this matter. 

DATED: November 20, 1986 

cc: Bureau of Litigation 
Harrisburg, PA 

bl 

For the CoDBDOnwealth,. DER: 
John Wilmer, Esq. 
Eastern Region 

For Appellant: 
Peter A. Glascott, Esq. 
Doylestown, PA 

·~ 

ENVIRONMENTAL HEARING BOARD 

?2--;·~ 
EDWARD GERJUOY,ER 
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MAXINE WOEI..FL.ING, CHAIRMAN 

EDWARD GERJUOY, MEMBER 

WIL.I..IAM A. ROTH, MEMBER 

C & K COAL COMPANY 

v. 

COMMONWEALTH OF F'ENNSYI..VANIA 

ENVIRONMENTAL. HEARING BOARO 
<!21 NORTH SE:CONO STRE:S:"l" 

THIRO FI..OOR 
HARRISBURG, F'E:NNSYI.VANIA 17101 

!7171 787-3483 

M. DIANE SMITH 
HCRETARVTOTHEBOARO 

: EBB Docket Nos. 86-346-W 
86-361-W 

COMMONWEALTH 01!' PENNSYLVANIA 
DEPARTMENT 01!' ENVIRONMENTAL RESOURCES 

: 
Issued: November 20, 1986 

Synopsis 

OPINION AND ORDER SUR PETITIONS 
lOR THE ALLOWANCE 01!' APPEALS 
NUNC PRO TUNC AND SUR MOTION 

TO CONSOLIDATE . 

Two petitions for the allowance of appeals ~ pro ~ are denied 

where appellant has failed to allege any fraud or misconduct on the part of 

the Board which may have misled it into not filing timely appeals of actions 

by the Department of Environmental Resources ("Department"). Department 

actions must be appealed separately; the Board cannot exercise jurisdiction 

over a.series of related Department actions where an appellant has only 

timely appealed one of the actions. 

OPINION 

These two matters were initiated by the filing of requests for the 

allowance of appeals ill!!!£ pro~ by C & K Coal Company ("C & K"). Although 

seemingly procedurally convoluted* they a~ise out of the s~e series of 

events relating to a mining operation regulated under the Surface Mining 

Conservation and Reclamation Act, the Act of May 31, 1945, P.L. 1198, as 

amended, 52 P.S. §1396.1 et seg. The Department, on January 17, 1986, issued 

a compliance order to C & K directing it to abate discharges from its Gourley 
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operation in Monroe and Piney Townships, Clarion County; the Gourley 

operation was conducted pursuant to Mine Drainage Permit No. 1679123. The 

Department then, in a letter dated February 5, 1986, refused to release 

portions of C & K's bonds because of discharges from the Gourley operation. A 

second compliance order relating to the same discharges was issued by the 

Department on February 10, 1986. And, finally, on June 23, 1986, the 

Department inspector prepared an inspection report relating to the Gourley 

operation and C & K's progress in abating the discharges. 

The pleadings filed at both dockets by Appellant are somewhat less 

than a model of clarity. The petition docketed at 86-346-W, which was filed 

July 14, 1986, requests that the Board permit the filing of appeals ~ pro 

tunc of the January 17 and February 10 coillpliance orders, while the petition 

docketed at 86-361-W, which was filed July 22,- 1986, relates to a February 5, 

1986 refusal by the Departm~nt to release C & K's bonds. Both petitions were 

accompanied by a motion to consolidate with Docket No. 85-306-W, which is C & 

K's appeal of the Department's June 27, 1985 denial of C & K's repermitting 

application for the Gourley operation. 

The reasons advanced by C & K for permission to file its appeals 

~ pro ~ are identical for both dockets. Essentially, C & K contends 

that the Department led C & K to believe it had deferred its decision 

regarding C & K's liability for discharges from the Gourley operation until 

after the Department had the opportunity to review a hydrogeologic study 

submitted by'C & K; the Department's evaluation of that study, C & K argues, 

is expressed in the June 23, 1986 inspection report. In the alternative, 

C & K argues that the Department's decision was not final until June 23, 

1986, and, therefore, the appeals were, in fact, timely. The Department 

responded to C & K's petitions by arguing that the January 17 and February 10 
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compliance orders and the February 5 bond release denial were clearly final 

Department actions and, therefore, appealable to this Board. The Department 

did not address C & K's alternative argument that the June 23 inspection 

report was the final Department action appealable to this Board. For the 

reasons stated below, we will deny both petitions. 

Appeals ~ pro ~ are permitted only where the appellant 

demonstrates that there was some fraud or breakdown in the Board's procedures 

which resulted in the untimely filing of the appeal. Eugene Petricca v. DER, 

EHB Docket No. 85-312-G (issued April 9, 1986). C & K ha~ alleged no conduct 

on the part of the Board which led C & K to believe that it was not necessary 

to exercise its appeal rights. Moreover, putting aside C & K's 

interpretation of the Department's conduct, it is clear from the face of the 

two compliance orders and the bond release denial letter that the actions are 

final Department actions and, therefore, appealable to the Board. 

As for C & K's assertion that the Department's decision was not 

really final until the preparation of the June 23, 1986 inspection report, 

the Board must also reject that argument. As we have recently stated in 

Norwesco v. DER, EHB Dock~t .No. 86-365-W (issued October 8, 1986) the Board's 

jurisdiction attaches to appeals from individual and distinct Department 

actions; the Board does not obtain juris~iction over a series of Department 

actions simply because an appeal of one is filed with the Board. 

Furthermore, if one carries C & K's argument to its absurd conclusion, it 

would be impossible for the Board to determine when its jursidiction 

attaches, as that would be dependent on an appellant's perception of when, in 

the course of a series of acts arising out of the regulation of an operation, 

the regulated entity believed the Department's action was truly final. Such 

a diffuse, subjective standard for defining the Board's jurisdiction serves 
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neither the Board nor the public. 

Even if, for the sake of argument, the Board would accept C & K's 

arguments that there was no finality to the Department's actions until the 

June 23, 1986 inspection report, we would have extreme difficulty in adopting 

the interpretation urged on us by C & K. We have repeatedly held that 

inspection reports are not appealable actions, Bell Coal Company v. DER, EHB 

Docket Nos. 85-516-W, 85-524-W, 86-026-W, 86-027-W, 86-101-W, and 86-102-W 

(issued August 8, 1986), and find no compelling or persuasive reason to hold 

otherwise in the instant appeals. 

ORDER 

AND NOW, this 20th day of November, 1986, it is ordered that: 

1) C & K's motions to consolidate Docket Nos. 86-346-W and 86-361-W 

with Docket No. 85-306-W are denied; 

2) C & K's petitions for allowance of appeals~ pro~ at 

Docket Nos. 86-346-W and 86-361-W are denied; and 

3) The appeals docketed at 86-346-w· and 86-361-W are dismissed. 

DATED: November 20, 1986 

cc: Bureau of Litigation 
Harrisburg, PA 

bl 

For the CoDDOnwealth, DER: 
Michael E. Arch, Esq. 
Western REgion 

ENVIRONMENTAL HEARING BOARD 

MAXINE WOELFLING, CHAIRMAN 

~DJlloyl!:i::z 
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WILLIAM A. ROTH, MEMBER 

For Appellant: 
Henry Ray Pope, III, Esq. 
Clarion, PA 



MAXINE WOELFLING, CHAIRMAN 

EDWARD GERJUOY, MI!MBIER 
WILLIAM A. ROTH, MI!MBIER 

PETER TINSMAN, Appellant 

v. 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HE:ARING BOARD 
ZZI NORTH SECONO STREET 

·THIRO F'L.OOR 
HARRISBURG, PENNSYLVANIA 17101 

!7171 787-3483 

: 

EBB Docket No. 86-328-W 

COMMONWEALTH OP' PENNSYLVANIA . 

M. DIANE SMITH 
SIECRETARY TO THE: BOARO 

DEPAR'l'MENT OP' ENVIRONMENTAL RESOURCES : Issued: November 20, 1986 

OPINION AND ORDER 

Synopsis 

Appellant's appeal is dismissed for failure to -file its Notice of 

App~al with the Board within the mandatory time limits established by 25 

Pa.Code 21.52. All pleadings must be received by the Board within the time 

limits prescibed, as oppossed to being postmarked before the deadline. 25 

Pa.Code 21.11. The Board is without authority to extend the time limits for 

perfecting appeals. 

OPINION 

Peter Tinsman (Appellant) is a building stone supplier in 
. 

Lumberville, Bucks County. Appellant has hand-gathered field stones from the 

banks of the-Delaware River and Paunacussing Creek in Bucks County for several 

years. On May 31, 1986, Appellant received a compliance order from the 

Department of Environmental Resources (DER) directing Appellant to cease his 

practice of collecting field stones pursuant to the Noncoal Surface Mining 

Conservation and Reclamation Act, the Act of December 19, 1984, P.L. 1093, No. 

219 as amended, 52 P.S. §30.51 et seg., and related laws and regulations. 
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Appellant contends it was given written permission by DER to gather stones in 

this area. 

Appellant filed a Notice of Appeal from this DER action with the Board 

on July 2, 1986. Subsequently, the DER filed a Motion.to Dismiss Appellant's 

appeal, asserting Appellant did not file its Notice of Appeal with the Board 

within 30 days from the time it received notice of the DER action, as is 

required by 25 Pa.Code 21.52. Appellant responded to DER's Motion to Dismiss 

by stating that the notice of appeal form is unclear as to whether the Board 

must receive an appellant's notice of appeal within 30 days or, rather, the 

appeal must simply be postmarked within 30 days. The Board now addresses the 

merits of DER's Motion to Dismiss and Appellant's arguments in opposition. 

Appellant received the DER compliance order on May 31, 1986. The 

Board did not receive Appellant's Notice of Appeal until July 2, 1986. 

Therefore, a period of 32 days elapsed between the time Appellant received 

notice of the compliance order and the time an appeal was filed with the 

Board. Appellant contends tha't the language on the notice of ·appeal form 

directing proper filing is unclear. The form states, "[a]ny party desiring to 

appeal any action of the Department of Environmental Resources must file its 

Appeal with this Board at the above address within 30 days from the date of 

receipt. While this language does not precisely state that the appeal must be 

"received" within 30 days, the plain language compels such a result. Nowhere 

on this form is there any language which infers that an appeal may simply be 

postmarked within the 30 day period. Furthermore, the Board's Rules of 

Practice clearly state that the date of receipt of the notice of appeal by the 

Board is determinative of timeliness, and not the date of deposit in the mail. 

25 Pa.Code 21.11. See also, Bradford Coal Company v. DER, 1985 EHB 863. The 

failure to file a notice of appeal within 30 days deprives the Board of 
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jurisdiction. Rostosky v. DER, 26 Pa. Cmwlth 478, 364 A.2d 761 (1976). The 

Board lacks the authority to extend filing dealines. Without jurisdiction, the 

Board is unable to address the merits of Appellant's appeal. The Board, 

therefore, grants the DER's Motion, and dismisses Appellant's appeal at 

86-328-W for untimely filing. 

ORDER 

AND NOW, this 20th day of November, 1986, DER's Motion to Dismiss is 

granted and Appellant's appeal docketed at 86-328-W is dismissed for untimely 

filing. 

DATED: November 20, 1986 

cc: Bureau of Litigation 
Harrisburg, PA 

bl 

For the Commonwealth, DER: 
John Wilmer, Esq. 
Eastern Region 

For Appellant: 
Peter Tinsman 
Lumberville, PA 18933 

ENVIRONMENTAL HEARING BOARD 

MAXINE WOID.J.lLING, CHAIRMAN 

~OY~ 
tVdk-dM; 

WILLIAM A. ROTH, MEMBER 
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MAXINE WOELFLJNG, CHAIRMAN 

EDWARD GERJUOY, MEMBER 

WILLIAM A. ROTH, MIEMBER 

GERALD C. GRIMAUD 

COMMONWEALTH OF PENNSYI..VANI..-. 

ENVIRONMENTAL HEARING BOARD 
221 NORTH SE:CONO STRE:E:T 

THIRO F'I..OOR 
HARRISBURG, PE:NNSYI..VANIA 17101 

1717) 787-3483 

M. DIANE SMITH 
SECRETARYTOTHEBOARO 

v. KHB Docket No. 86-263-W 
COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES . . 

Issued: November 20, 1986 and 
LAKE WINOLA MUNICIPAL AUTHORITY • Permittee: 

S:ynopsis 

OPINION AND ORDER 
SUR 

MOTION TO DISMISS 

The Department of Environmental Resources' ("Department11
) refusal to 

suspend a water quality management. permit upon request of a third party is an 

exercise of enforcement discretion and, therefore, not reviewable by the 

Board. 

OPINION 

This matter was initiated by the filing of a Notice of Appeal by 

Gerald C. Grimaud on May 16, 1986, seeking the Board's review of a May 13, 

1986 letter from the Department of Environmental Resources ("Department") to 

Grimaud. The Department's letter was generated in response to a May 8, 1986 

letter from Grimaud requesting that the Department "Please advise within five 

days whether or not DER intends to conduct a review as above requested and 

suspend the current permit pending such a review." The permit to which 

Appellant was referring was one issued to the Lake Winola Municipal Authority 

allowing the construction of sewerage facilities pursuant to §207 of the 

Clean Streams Law, the Act of June 22, 1937, P.L. 1987, as amended, 35 P.S. 

§691. 207 ("the Clean Streams Law"). Appellant was alleging that because 
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blasting was required to construct the facilities, a review of the impacts of 

the blasting, as well as other alternatives for the project, was required 

under Article I, Section 27 of the Pennsylvania Constitution, and that the 

permit should be suspended pending the review. 

The Notice of Appeal was accompanied by a Petition for Supersedeas 

which requested, inter alia, that the Board prevent Permittee's contractors 

from blasting on Grimaud's property. After a May 22, 1986 telephone 

conference call with the parties, the Board, on May 28, 1986, issued an order 

denying the supersedeas, citing substantial doubt regarding whether the 

Department action was appealable. Permittee Lake Winola Municipal Authority 

filed a motion to dismiss the appeal on May 23, 1986, arguing that the appeal 

was barred by either res judicata or the doctrine of administrative finality. 

Grimaud did not respond to the motion. For the reasons set forth below, we 

are dismissing this matter. 

that: 

Section 610 of the Clean Streams Law provides, in pertinent part, 

The department may issue such orders as are 
necessary to aid in the enforcement of the pro­
visions of this act. Such orders shall include, 
but shall not be limited to, orders modifying, 
suspending, or revoking permits and orders re·­
quiring persons or municipalities to cease 
operations of an establishment which, in the 
course of its operation, has a discharge which 
is in violation of any provision of this act .•. 

(emphasis added) 

Thus, suspension of a permit requires the exercise of enforcement discretion 

on the part of the Department. The instant matter is on point with that 

considered by the Board in George Eremic v. DER and Chambers Development 

Company, Inc., 1976 EHB 249, affirmed on reconsideration, 1976 EHB 324, 

wherein we held that the Department's refusal to revoke a solid waste permit 

1157 



upon request of a third party was not an appealable action. We have cited 

that result more recently with approval in Consolidation Coal v. DER, 1985 

EHB 768, 775. The reasoning enunciated in Eremic compels us to also dismiss 

this matter for lack of jurisdiction. Consequently, it is unnecessary to 

address the issue of whether this appeal was also barred by res judicata or 

administrative finality. 

ORDER 

AND NOW, this 20thday of November, 1986, it is ordered that, for 

the foregoing reason, the appeal of Gerald C. Grimaud at Docket No. 86-263-W 

is dismissed. 

DATED: November 20, 1986 

cc: Bureau of Litigation 
Harrisburg, PA 

bl 

For the Coumonwealth, DER: 
John Embick, Esq. 
Eastern Region 

For Appellant: 
Gerald C. Grimaud, Esq. 
Tunkhannock, PA 

For Permittee: 
James E. Davis, Esq. 
Tunkhannock, PA 

ENVIRONMENTAL HEARING BOARD 

MAXINE WOELFLING, CHAIRMAN 

[;,L_; ~~/ 
EDWARD GKRJUOY, ~ ER ' 

1158 



MAXINE WOEL.FL.ING. CHAIRMAN 

EDWARD GERJUOY. MEMBER 

WIL.I..IAM A. ROTH. MEMBER 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL. HEARING BOARD 

221 NORTH SECONC STRE:O::T 
THIRC F"I.OOR 

HARRISBURG. PENNSYLVANIA 17101 
17171 797-3483 

WESTERN ALLEGHENY LIMESTONE CORPORATION : 

M. DIANE SMITH 

SECRETARY TO T"iE BOAR< 

v. : EHB Docket No. 85-495-G 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

: 
Issued: November 25, 1986 

OPINION AND ORDER 

Synopsis 

Appellant's appeal in this bond forfeiture action is dismissed for 

repeated failure to obey the Board's orders to file a pre-hearing memorandum 

under the authority of 25 Pa.Code §21.124. Even after sanctions short of 

dismissal were imposed on Appellant by the Board, the Board's orders were 

ignored by the Appellant. 

OPINION 

Appellant's pre-hearing memorandum was originally due on January 28, 

1986. On February 25, 1986, when Appellant had not filed the pre-hearing 

memorandum, the Board sent a certified letter to Appellant, return receipt 

requested, extending the date to March 12, 1986. Appellant was warned, 

however, that failure to file a pre-hearing memorandum by this date would 

risk sanctions, including dismissal of the appeal. The above notwithstanding, 

on March 19, 1986 no pre-hearing memorandum had been filed. On that date, the 

Board sent a second certified letter, return receipt requested, imposing 
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sanctions preventing the Appellant from putting on its case in chief. Said 

letter also gave Appellant 20 days to indicate a desire to go forward with 

this matter. Appellant responded on April 8, 1986 with a Petition for 

Reconsideration, accompanied by a request for a sixty (60) day extension of 

time to file its pre-hearing memorandum, and requested that it be able to 

present its case in chief. On April 8 the Board denied both Appellant's 

Petition for Reconsideration and the requested sixty (60) day extension. The 

Board did accept the Petition for Reconsideration as Appellant's intention to 

proceed with the matter and requested that the Department file its pre-hearing 

memorandum within fifteen (15) days. 

After petitioning for leave to conduct discovery on April 4, 1986, 

on April 8, 1986 the Department forwarded its first set of interrogatories to 

.Appellant. On April 30, the last time this Board was to hear from Appellant, 

Appellant filed its Answer to Petition for.Leave to Conduct Discovery 

·requesting the denial of the Department's Petition. On May 5, the Department 

filed its pre-hearing memorandum. Then on May 7, 1986 the Board issued an 

Order granting discovery. 

On October 3, 1986, the Department moved for sanctions as the result 

of the lack of any communication on the Appellant's part. The Board, on 

October 8, 1986 ordered that the Department's Motion for Sanctions would be 

treated as a motion to compel and gave Appellant twenty (20) days to respond 

to the Department's Motion; the Board warned that failure to respond by this 

20-day deadline would be cause for dismissal, pursuant to 25 Pa.Code §21.124. 

As of this date, the Appellant still has failed to respond in any 

way to the Department's Motion, although the Board has received the signed 

returned receipts from the certified letters. Indeed, as stated before, 

nothing whatsoever has been heard from Appellant since its April 30, 1986 
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Answer to Discovery Motion. This is an appeal of a bond forfeiture notice in 

connection with Appellant's mining activities. In such an appeal, the 

Department bears the burden of proof, Melvin D. Reiner v. DER, 1982 EHB 183. 

Under these circumstances the sanction of dismissal normally is not imposed. 

However, this Appellant already has been sanctioned against presenting its 

case in chief; in the past the Board has dismissed appeals when there is a 

clearly unresponsive appellant, even though the burden of proof is initially 

on the Department. Penn Minerals Company v. DER, Docket No. 85-221-G 

(Opinion and Order, July 31, 1986). Therefore, under the facts presented 

here and applicable precedent, the instant appeal is dismissed pursuant to 25 

Pa.Code §21.124. Appellant here has been intolerably unresponsive to the 

Board's Orders and has shown no desire to pursue this action. 

ORDER 

WHEREFORE, this 25th day of November, 1986, the above-captioned 

appeal is dismissed. 

DATED: November 24, 1986 

cc: Bureau of Litigation 
Harrisburg, PA 
For the Commonwealth~ DER: 

Timothy J. Bergere, Esq. 
For Appellant: 

Robert 0. Lampl, Esq. 
rm 

ENVIRONMENTAL HEARING BOARD 

MAXINE WOELFLING~ CHAIRMAN 
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MAXINE WOELFLING, C:HAIAMAN 

EDWARD GERJUOY, MEMBER 

WILLIAM A. ROTH, MEMBER 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING SOARO 
221 NORTH SE:CONO STRE:O::T 

THIRO FLOOR 
HARRISBURG, PE:NNSYI.VANIA 17101 

17171 787-3483 

HOliTZDALE MUNICIPAL AUTHORITY 

M. DIANE SMITH 
SIEC:IJI!TARV TO Tloli! SO ARC 

v. EBB Docket No. 85-391-W 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

: 
Issued: November 26, 1986 

OPINION AND ORDER 

Synopsis 

The Board denies a motion to compel responses to interrogatories 

and sustains the objections to the interrogatories on various grounds, 

including relevancy, vagueness, over-breadth, and the provision of full and 

complete answers. 

OPINION 

This matter was initiated by the filing of a Notice of Appeal by the 

Houtzdale Municipal Authority ("Houtzdale") on September 23, 1985. Houtzdale 

is seeking review of a September 9, 1985 order from the Department of 

Environmental Resources ("Department") directing Houtzdale to take .remedial 

measures to prevent the occurrence of giardiasis in customers served by 

Houtzdale. The present controversy concerns a motion to compel filed by 

Houtzdale requesting the Board to order the Department to fully and properly 

respond to interrogatories (specifically, Nos. 2, 3, 12, 17, 19, 20, 21, 28, 

31, 32, 33, and 34) proffered by Houtzdale, to which the Department responded 

·on December 5, 1985. The-Department filed a response to Houtzdale's motion, 

and Houtzdale; in turn, filed a reply to the Department's response. For the 
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reasons set forth below, we are denying Houtzdale's motion. We will address 

each interrogatory separately.1 

Interrogatory No. 2 requested the Department to identify any expert 

witness it expected to call and state the subject matter on which the expert 

would testify, while Interrogatory No. 3 requested that the Department state 

the substance of the facts and opinions in the expert's testi~ony and a 

summary of the grounds for the opinion. The Department's response stated 

that it had not yet made a decision regarding expert witnesses, but, when it 

did, the information requested in the two interrogatories would be provided 

to Houtzdale. The Department's response was proper and in accordance with 

Pa.R.C.P. 4007.4(1). Furthermore, the Department subsequently supplemented 

these responses on September 17, 1986. Therefore, Houtzdale's motion to 

compel is denied with respect to Interrogatories No. 2 and 3. 

Interrogatory No. 12 requested the Department to "Please state the 

last date when a confirmed case of Giardiasis occurred in the area served by 

the Houtzdale Municipal Authority." The Department obJected to this 

response, stating that the information was in the possession of Houtzdale. 

But, without prejudice to its o~jection, the Department stated it was not 

certain. It later provided the requested information by letter dated June 

17, 1986. Because the Department fully and completely responded to this 

interrogatory, we deny the motion to compel with respect to Interrogatory No. 

12. 

1 Both parties have filed motions to limit issues. The Department, in 
its response to the instant motion, has alleged that the information requested 
by Houtzdale in Interrogatories No. 12, 17, 19, 20, 28, 30 and 31 is irrelevant 
in light of Houtzdale's failure to appeal the Department's May 18, 1984 order. 
We will not deal with that contention here, as the motions to limit issues will 
be the subject of a separate opinion and order. 
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Interrogatory No. 17 stated 

Please detail the protocol or technique used by 
the testing laboratories to determine whether or 
not the objects found or allegedly found in the 
Houtzdale Municipal Authority system were giardia 
larnblia cysts. 

The Department objected to this response, noting that Houtzdale already had 

copies of the documents setting forth this information, but without prejudice 

to its objections, the Department attached additional copies of the inforrna-

tion. Houtzdale did not deny this in its reply to the Department's response, 

so we will deny the motion to compel. Universal Film Exchanges, Inc. v. 

Budco, Inc., 19 Bucks LR 3401 (1969). 

Interrogatory No. 19 requested the Department to provide Houtzdale 

with the number of surface water ·supplies currently being operated without 

filtration in the Commonwealth. ~he Department objected to this 

interrogatory as being overly broad and.not leading to the discovery of 

admissible or relevant evidence, but offered to make its water supply permit 

files available to Houtzdale. We believe that the Department's objection is 

appropriate. The request is overly broad in that "surface water supplies" 

encompasses individual and community users for domestic, industrial, 

agricultural and other uses, and the matter before the Board concerns public 

water supply for domestic purposes. We are also at a loss to understand how 

such information would be relevant to reviewing the propriety of the 

Department's order. For these reasons, we deny the motion to compel as it 

relates to Interrogatory No. 19. 

The Department is requested in Interrogatory No. 20 to provide the 

number of surface water supplies without filtration where giardiasis 

outbreaks have occurred. The Department objected on the same grounds that it 

did in Interrogatory No. 19, but also provided the requested response. 
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Again, the term "surface water supplies" is a very broad one. This 

information is potentially admissible or relevant, but because the Department 

has provided a full and complete response, Houtzdale's motion to compel is 

denied. 

Interrogatory No. 21 requests the Department to 

Please state all the facts available to the De­
partment of Environmental Resources which support 
the statement in Paragraph 6 of the Order that 
surface water supplies without filtration pose a 
potential health threat to users from giardia type 
organisims. 

The Department objected to the term "all the facts ayailable" as being overly 

broad because it is not limited in time or geography and potentially requires 

information not in the custody or control of the Department. It also objects 

on grounds of relevancy and admissibility. This information is potentially 

~elevant and admissible, but, as phrased, the request is overly broad and 

vague, and we will sustain the Department's objections. 

Interrogatory No. 28 states 

Has the Department consulted any experts concern­
ing the existence of giardia lamblia cysts in the 
Houtzdale Municipal Authority Water system? 

If so, the interrogatory requires the Department to identify the expert and 

state the substance of its opinion. The Department has objected to this 

interrogatory on the grounds that Houtzdale already possessed the information 

and/ or the Department provided i't to Houtzdale. We sustain the Department.' s 

objections to this Interrogatory for the same reasons we denied Houtzdale's 

motion to compel regarding Interrogatory No. 17. 

The Department is requested by Interrogatory No. 31 to 

Please state the fact and substance contained in 
each and every document in the Department of En­
vironmental Resources' files with respect to the 
Houtzdale Municipal Authority's alleged giardia 
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lamblia problem. (As an alterntive to answering 
this question, the Department may make copies of 
all documents contained in its files concerning 
the giardia lamblia problem, and provide copies to 
counsel for the Houtzdale Municipal Authority. The 
Houtzdale Municipal Authority will be willing to 
reimburse the Commonwealth for any reasonable costs 
associated in reproducing the materials from the 
files.) 

The Department objected to this interrogatory on the grounds that it was 

overly broad and would require the disclosure of privileged material, but 

without prejudice to its objections, stated it would make its files available 

to Houtzdale. The interrogatory is extremely broad, and the Department has 

agreed to furnish its records to Houtzdale as is proper under Pa.R.C.P. 

4006(b); therefore, we will deny the motion to compel with respect to 

Interrogatory No. 31. 

Interrogatory No. 32 required DER to 

Please identify any and all internal memorandum 
prepared by any employees of the Department of En­
vironmental Resources with respect to the alleged 
giardia lamblia problem and the Houtzdale Municipal 
Authority. 

The Department raised the same objections as it did to Interrogatory No. 31, 

and the motion to com~el with respect to Interrogatory No. 32 will be denied 

for the same reasons. 

Houtzdale, in Interrogatory No. 33, requested the Department to 

specify any "other solutions or reasonable alternatives to those identified in 

the order." The Department objected to this inquiry as vague, overly broad 

and not reasonably calculated to lead to the discovery of admissible 

evidence. While this interrogatory could conceivably lead to the discovery 

of admissible evidence, it is vague and overly broad, and we will sustain the 

Department's objections. 

Interrogatory No. 34 queries 
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Is the Department aware, and was it aware at the 
time of the issuance of the order of the trust in­
denture between the Houtzdale Municipal Authority 
and (sic) the County National Bank in Clearfield, 
which indenture restricts the municipality from 
spending sums for capital improvements on the 
Authority's water system. 

The Department objects to this interrogatory on the grounds of relevancy, and 

we, too, believe the information sought by the interrogatory is irrelevant. 

Houtzdale's ability to expend monies to comply with the Department's order is 

not a valid defense to the issuance of the order. Ramey Borough v. Com., 

Depat. of Environmental Resources, 15 Pa.Cmwlth 601, 327 A.2d 604 (1974), 

aff'd 466 Pa.45, 351 A.2d 613 (1976). 

Finally, in its reply to the Department's response, Houtzdale has, 

among other things,2 alleged that Paragraphs 6, 10, 11, 16, 17, 18, and 19 

of the Department's response should have been provided under the oath of a 

responsible party. We believe that the information set forth in Paragraphs 

6, 10, 11, and 18 of the Department's response should have been made under 

oath of a responsible party, but since we are, in deciding Houtzdale's motion 

to compel, determining the sufficiency of the Department's responses to 

Houtzdale's iPterrogatories, we will disregard this deficiency. 

2 Houtzdale has alleged that the Department's intransigence has imposed 
unnecessary litigation costs upon it and hindered the resolution of this 
matter. We would note, however, that the Board has devoted significant effort 
and resources in deciding a motion which was, in large part, unwarranted and 
which was filed over eight months after Houtzdale had received the Department's 
responses. 
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ORDER 

AND NOW, this 26th day of November, 1986, it is ordered that 

Appellant Houtzdale Municipal Authority's Motion to Compel is denied. 

DATED: November 26, 1986 

cc: Bureau of Litigation 
Harrisburg, PA 

bl 

For the Coumonwealth. DER: 
Winifred M. Prendergast, Esq. 
Eastern Region 

For Appellant: 
Robert P. Ging, Jr., Esq. 
Pittsburgh, PA 

ENVIRONMENTAL HEARING BOARD 

lrl~ w~ 
MAXINE WOELFLING. CHAIRMAN 
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MAXINE WOELFLING, CHAIRMAN 

EOWARC GERJUOY, MEMBER 
WILLIAM A. ROTH, MEMBER 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARO 
Z21 NORTH SE:CONO STRE:S:T 

THIRO F'I..OOR 
HARRISBURG, F'E:NNSYI..VANIA 17101 

i717J 787-3483 

CHESTER COUNTY SOLID WASTE AUTHORITY 

M. DIANE SMITH 
SECRETARY TO TliE BOARD 

v. EBB Docket No. 86-407-W 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

: 

Issued: December 2, 1986 

OPINION AND ORDER 

Synopsis 

A notice of violation of bonding requirements for hazardous waste 

storage, treatment, and disposal, absent some action affecting the 

violator•s rights or duties, is not an appealable action. 25 Pa. Code 

§§21.2(a) and 21.52(a). 

OPINION 

Chester County Solid Waste Authori~y (Appellant) is a municipal 

authority which owns and operates the Lanchester Landfill located in Lancaster 

and Chester counties. Appellant acquired the landfill from the Lanchester 

Corporation on September 19, 1984. The landfill is divided into three parts; 

a section for municipal waste, an abandoned quarry., and a hazardous waste 

disposal site. 

On July 22, 1986, the Department of Environmental Resources issued a 

Notice of Violation to Appellant indicating it was in violation of certain 

bonding requirements necessary for site closure pursuant to 25 Pa. Code 
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§75.311. Appellant appealed this Notice of Violation to the Environmental 

Hearing Board on August 21, 1986. The DER filed a Motion to Dismiss, which is 

the focus of this opinion, asserting that the notice of violation was not a 

final action of the DER, and, hence was not subject to appeal to the 

Environmental Hearing Board. Sunbeam Coal Corporation v. DER, 18 Pa. Cmnwlth 

Ct. 622, 304 A.2d 169 (1973). 

The Appellant failed to respond to DER's motion to dismiss. Since 

Appellant failed to respond to the DER's motion to dismiss, the Board, as 

authorized by 25 Pa.Code §21.64(d), finds that the Appellant has admitted the 

facts alleged in DER's motion. Beltrami Enterprises, Inc. v. DER, 1985 EHB 

443. 

Actions of the DER are appealable only if they are "adjudications" 

within the meaning of the Administrative Agency Law, 2 Pa. C.S.A. §101, or 

"actions" under Section 1921-a of.the Administrative Code, the Act of April 9, 

1929, P.L.177, as amended, 71 P.S. §510-21 and 25 Pa. Code §21.2(a)(l). 

Sunbeam Coal Corporation, supra. See also Edward Vogel v. DER, Augu~t 25, 

1986 (EHB Docket No. 86-333-R). Adjudications are those actions which affect 

the personal or property rights, privileges, immunities, ·duties, liabilities, 

or obligations of the party. Therefore, a DER action which affects the above 

mentioned rights of a party is an agency adjudication, and is appealable. Id. 

The July 18, 1986 correspondence from DER is clearly a notice of 

violation and not an adjudication. First, the document is entitled a "notice 

of violation", as ·apposed to an order or penalty assessment. The Board 

realizes, however, that the title of a document is not necessarily 

determinative of its substantive effect. The Board also considers the 

substance of the document in determining whether correspondence from the DER 

is appealable. In the instant case, the July 18, 1986 letter does not 
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affirmatively direct remedial action or a payment of a penalty. The notice of 

violation states, "[f]acility owners or operators who do not submit bonds as 

required by Section 75.311 are subject to enforcement actions by the 

Department. Enforcement actions can include, but are not limited to, requiring 

facility owners or operators to cease using that portion of the facility which 

has interim status for treatment, storage, or disposal of hazardous waste." 

From a review of the language of the July 18, 1986 notice, it is evident that 

enforcement action was addressed only hypothetically and prospectively 

contingent upon failure of Appellant to remedy the. identified violation. 

Edward Vogel v. DER, supra. The Board concludes that the July 18, 1986 DER 

correspondence was a "classic" notice of violation which is unappealable. 
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ORDER 

AND NOW, this 2nd day of December , 1986 it is ordered that DER' s 

Motion to Dismiss the above-captioned appeal is granted, and the appeal is 

dismissed for lack of jurisdiction. 

DATED: December 2, 1986 

cc: Bureau of Litigation 
Harrisburg, PA 

bl 

For the CoDmOnwealth, DER: 
Winifred M. Prendergast, Esq. 
Eastern Region 

For Appellant: 
James E. McErlane, Esq. 
LAMB, WINDLE & McERLANE 
West Chester, PA 

ENVIRONMENTAL HEARING BOARD 

MAXINE WOELFLING, CHAIRMAN 

£:L-! &:z 
EDWARD GERJUOY:iR 

WILLIAM A. ROTH, MEMBER 

1172 



MAXINE WOEL.FL.ING, CHAIRMAN 

EDWARD GERJUOY, Me:MBe:R 
WILLIAM A. ROTH, Me:MSER 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL. HEARING BOARO 
Z21 NORTH SE:CONO STRE:E:T 

THIRO FLOOR 
HARRISBURG, PENNSYI..IIANIA 17101 

!7171 787-.348.3 

ANTHRACITE PROCESSING CO. , INC. 

v. 
0 
0 

: 

EBB Docket No. 86-074-W 

M. DIANE SMITH 
SECRe:TARYTOTHEBOARO 

COMMONWEALTH OI!' PENNSYLVANIA 
DEPARTMENT O:I!' ENVIRONMENTAL RESOURCES : Issued: December 2, 1986 

Synopsis: 

OPINION AND ORDER 
SUR 

MOTION TO DISMISS 

Appeal of a Department of Environmental Resources' civil penalty 

assessment is dismissed because Appellant failed to post the required appeal 

bond or to prepay the penalty as required by the Surface Mining Conservation 

and Reclamation Act, 52 P.S. §1396.22, and the Clean Streams Law, 35 P.S. 

§691.60S(b). 

OPINION 

On February 11, 1986, Anthracite Processing Co., Inc. (hereinafter 

"Anthracite") filed an appeal with this Board from an assessment of a civil 

penalty by the Department of Environmental Resources (hereinafter "DER" or 

'''Department"). The Department assessed a civil penalty against Anthracite in 

the amount of $23,100.00 for alleged violations at Anthracite's surface mining 

operations. The assessment was served on Anthracite on January 15, 1986. 

The Department assessed the civil penalty pursuant to Section 18.4 of the 

Surface Mining Conservation and Reclamation Act, the Act of May 31, 1945, 

P.L. 1198, as amended, 52 P.S. §1396.1, ~seq. (hereinafter "Surface Mining 
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Act"), 52 P.S. §1396.22; and Section 605(b) of the Clean Streams Law, the Act 

of June 22, 1937, P.L. 1987, as amended, 35 P.S. §691.1, et seq., 35 P.S. 

§691.605(b). In the notice of assessment, the Department informed Anthracite 

that it must pay the assessed penalty within thirty days of receipt of the 

assessment, or if it wished to appeal the assessment, it must forward the 

proposed amount of the assessment to the Secretary of the Department for 

placement in an escrow account, or it must post an appeal bond with the 

Secretary in the amount of the proposed assessment. The notice of assessment 

warned Anthracite that procedures for appealing a civil penalty assessment 

set forth in Section 18.4 of the Surface Mining Act, 52 P.S. §1396.22, and 

Section 605(b) of the Clean Streams Law, 35 P.S. §691.605(b) must be followed 

or the right to appeal the civil penalty assessment will be waived. 

On April 4, 1986, the Department filed a Motion to Dismiss this 

appeal on the ground that Anthracite had not posted an appeal bond or prepaid 

the penalty, as required by Section 18.4 of the Surface Mining Act, 52 P.S. 

§1396.22, and Section 605(b) of the Clean Streams Law, 35 P.S. §691.605(b). 

In its response to the Department's motion Anthracite stated: 

My letter of February 9, 1986, attempted 
to present the case that Anthracite Process­
ing Co., Inc. is a bankrupt company devoid 
of liquid assets and incapable of paying a 
sizeable civil penalty and unable tq pay for 
legal advise (sic) •.• 

Anthracite asserted no other grounds in opposition to the Department's 

motion. The Board regards Anthracite's assertion as challenging the 

constitutionality of the civil penalties assessment procedures where an 

operator is financially unable to comply with the requirement. 

Section 18.4 of the Surface Mining Act provides in pertinent part 

as follows: 
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When the department proposes to assess a 
civil penalty, the secretary shall inform 
the person or municipality within a period 
of time to be prescribed by rule and regu­
lation of the proposed amount of said 
penalty. The person or municipality 
charged with the penalty shall then have 
thirty (30) days to pay the proposed 
penalty in full or, if the person or muni­
cipality wishes to contest either the 
amount of the penalty or the fact of the 
violation, forward the proposed amount to 
the secretary for placement in an escrow 
account with the State Treasurer or any 
Pennsylvania bank, or post an appeal bond 
in the amount of the proposed penalty, 
such bond shall be executed by a surety 
licensed to do business in the Common­
wealth and be satisfactory to 'the depart­
ment. . •. Failure to forward the money 
or'the appeal bond to the secretary within 
thirty (30) days shall result in a waiver 
of all legal rights to contest the 
violation or the amount of the penalty. 

52 P.S. §1396.22 

Section 605(b)(1) of the Clean Streams Law provides as follows: 

(b) Civil penalties for violations of this 
act which are in any way connected with or re­
late to mining and violations of any rule, 
regulation, order of the department or 
condition of any permit issued pursuant to 
this act which are in any way connected with 
or related to mining, shall be assessed in the 
following manner and subject to the following 
requirements: 

(1) The department may make an initial 
assessment of a civil penalty upon a person 
or municipality for such violation, whether 
or not the violation was wilful, by inform­
ing the person or municipality in writing 
within a period of time to be prescribed by 
rules and regulations of the amount of the 
penalty initially assessed. The person or . 
municipality charged with the violation 
shall then have thirty days to pay the pro­
posed penalty in full, or if the person or 
municipality wishes to contest either the 
amount or the fact of the violation, to for­
ward the proposed amount to the department 
for placement in an escrow account with the 

1175 



State Treasurer or any Pennsylvania bank, or 
post an appeal bond in the amount of the 
proposed penalty, such bond shall be exe­
cuted by a surety licensed to do business in 
the Commonwealth and be satisfactory to the 
department, and thereafter to file an appeal 
to the Environmental Hearing Board within 
the same thirty day period. The initial as­
sessment shall become final if the amount or 
the appeal bond is not forwarded to the de­
partment or if no appeal is filed with the 
Environmental Hearing Board within thirty 
days of the written notice to the person or 
municipality of the initial assessment and 
thereafter the person or municipality 
charged with the violation and suffering the 
assessment shall be considered to have 
waived all legal rights to contest the fact 
of the violation or the amount of the 
penalty. 

The Commonwealth Court has upheld the constitutionality of the ~equirements in 

52 P.S. §1396.22 and 35 P.S. §605(b) of posting an appeal bond as a 

j~risdictional prerequisi~e to an appeal of a civil penalty assessment. 

Boyle Land and Fuel Company v. Com., Environmental Hearing Board, 82 

Pa.Cmwlth. 452, 475 A.2d 928 (1984). Thus, when a party is served with the 

notice of assessment of a civil penalty pursuant to 52 P.S. §1396.22 and 35 

P.S. §605(b), an appeal of the assessment lies with this Board, but the 

.. filing of an appeal does not preserve the party 1 s rights unless the party 

forwards the amount of the proposed penalty, or posts a bond in that amount 

with the Department. See Stahl v. DER, 1984 EHB at 828-829. However, as we 

noted in Ray Martin v. DER, 1984 EHB 821, inability to pre-pay the civil 

penalty or post an appeal bond in the amount of the penalty was not an issue 

in the Boyle case. Nonetheless·, the Commonwealth Court stated in dicta that: 

Of course, the requirement of bonds 
to secure the amount of anticipated de­
layed damages and costs pending the 
final disposition of an appeal are not 
uncommon in Pennsylvania. See, e.g., 
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Section 1008 of the Pennsylvania Munic­
ipalities Planning Code, Act of July 31, 
1968, P.L. 805, as amended, added by 
Section 19 of the Act of June 1, 1972, 
P.L. 333, 53 P.S. §11008. As early as 
1820, our Supreme Court held that the 
pre-payment of costs as a pre-condition 
of an appeal, was not unconstitutional, 
notwithstanding the fact that in certain 
cases this requirement may be so harsh 
as to deprive a poor man of his right of 
appeal. McDonald v. Schell, 6 Serg. & 
Rawle 239 (1820). 

475 A.2d at 929-930. 

The federal courts have also upheld the constitutionality of the 

pre-payment of civil penalties under 30 U.S.C. §1268(c), applying the 

reasoning of Matthews v. Eldridge, 424 U.S. 319, 335 (1976) See, e.g. U.S. v. 

Thompson Bros. Coal Co., Inc., 532 F.Supp. 979 (W.D. Pa. 1982). However, none 

of the cases have dealt squarely with the issue of whether the requirement was 

unconstitutional in circumstances where a litigant was unable to pay the 

penalty or post a bond. The U.S. District Court for the Eastern District of 

Kentucky stated in dicta in John Walters Coal Co. v. Watt, 553 F.Supp 838 

(E.D.Ky. 1982) that: 

While the court is aware that under some 
circumstances, the enforcement of the 
prepayment requirement 'might' force 
some operators to choose between contest­
ing a violation or staying in business ... 
this private interest is simply not suf­
ficient to offset the government's 
interest in collecting these prepayment 
penalties. 

553 F.Supp. at 840. 

In any event, this Board has·no jurisdiction to determine whether 

these two statutory provisions are unconstitutional in the present 

circumstance. St. Joe Minerals v. Goddard, 14 Pa.Cmwlth 624, 628-629, 324 

A.2d 800. Consequently, for purposes of ruling on the Department's motion, 

we must presume that these two statutory provisions are constitutional. 
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Chemclene Corporation et al. v. DER, 1983 EHB 65. Since Anthracite has 

failed to file an appeal bond or post the proposed amount of the assessment 

with the Secretary of the Department, Anthracite has not perfected its appeal 

as required by the law. ORCT Corporation v. DER, 1984 EHB 941; Stahl v. DER, 

1984 EHB 825; Martin v. DER, 1984 EHB 821. Therefore, DER's Motion to Dismiss 

is granted. 

ORDER 

AND NOW, this 2nd day of December, 19~6, the appeal of Anthracite 

Processing Co., Inc. at EHB Docket No. 86-074-W is dismissed. 

DATED: December 2, 1986 

cc: Bureau of Litigation 
Harrisburg, PA 
For the Commonwealth, DER: 

Martin H. Sokolow, Jr., Esq. 
Central Region 

For Appellant: 
Fred R. Davis 
Anthracite Processing Co., Inc. 

bl 
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DEL-AWARE UNLIMITED, INC., et al. 
v. 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

EHB Docket No. 82-177-H 
82-219-H 

. and 
NESHAMINY WATER RESOURCES AUTHORITY 
and PHILADELPHIA ELECTRIC COMPANY 

: Issued: December 5, 1986 

Synopsis 

OPINION AND ORDER SUR 
DEL-AWARE 1 S MOTION TO VACATE 

AND RE-OPEN AND NORTH PENN AND 
NORTH WALES WATER AUTHORITIES 1 

PETITION TO INTERVENE 

A motion to vacate and reopen a 1984 adjudication on the basis of 

alleged changes in circumstances is a request for equitable relief which the 

Board has no power to grant. The Board treats it as a petition for reconsid-

eration and denies it as untimely, since the Board has no jurisdiction to 

consider such a petition if filed beyond the 20 day period prescribed by 25 

Pa.Code §21.122. 

OPINION 

The Board, in a voluminous adjudication, Del-Aware Unlimited, Inc., 

et al. v. DER, et al. , 1984 EHB· 178, addressed the Department of 

Environmental Resources' ("Department") issuance of various permits required 

to effectuate the Point Pleasant diversion, a project designed to provide 

water supply to portions of Bucks and Montgomery Counties and supplemental 

cooling water for the Limerick Nuclear Generating Station in Pottstown, 
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Montgomery County.1 Del-Aware Unlimited ("Del-Aware") has now filed a 

motion with the Board, requesting us to vacate and reopen our June 18, 1984 

adjudication. As grounds for its motion, Del-Aware has alleged that a 

pending water obstructions permit application for the modification of the 

Bradshaw reservoir, the approval by the Delaware River Basin Commission of 

the use of the Beechwood Mine Pool and the Still and Owl Cree~ Reservoirs near 

Tamaqua as a back-up cooling water source for Limerick Unit 1, and a new 

proposal to the North Penn and North Wales Water Authorities constitute 

significant changes in circumstance which would "render the prior decisions 

of the Board, totally obsolete and no longer viable." Reopening our prior 

decision is required, Del-Aware argues, 

to prevent the dead hand of prior decisions 
from controlling future action, when such 
decisions have been shown to be or have 
emerged as unrelated to present or factual 
circumstances. 

Philadelphia Electric Company ("PECO") has responded to Del-Aware's 

motion, arguing that Pa R.A.P. 1701 and the Board's own rule §21.122 prohibit 

the Board from exercising any jurisdiction to decide the motion. In the 

alternative, PECO suggests that even if the jurisdictional hurdle were 

cleared, Del-Aware has not alleged any grounds sufficient to reopen the prior 

adjudication. The Board has also received a Petition to Intervene from North 

Penn and North Wales Water Authorities which have had various obligations 

relating to the Point Pleasant diversion project imposed upon them by the 

Bucks County Court of Common Pleas. The two authorities have also requested 

1 The Board's adjudication was affirmed by the Commonwealth Court in 
Del-Aware Unlimited, Inv. v. DER, Pa.Cmwlth , 508. A.2d 348 (1986). 
Cross-petitions for review of the Commonwealth Court's decision have been filed 
by Philadelphia Electric Company, the Department, and Del-Aware and are now 
pending before the Pennsylvania Supreme Court (No. 436 E.D. Allocatur Docket). 
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that they be permitted to supplement the answer filed by PECO. For the 

reasons set forth below, we deny Del-Aware's motion. 

Reopening a judgment is generally recognized to be in the nature of 

an equitable proceeding. 12 Standard Pennsylvania Practice 2d §71.34 •. This 

Board, as an administrative agency, has only those powers specifically 

conferred upon it by the General Assembly. DER v. Butler County Mushroom 

Farm, 499 Pa. 507, 454 A.2d 1 (1982). The Board is empowered by §1921-A(a) of 

the Administrative Code, the Act of April 9, 1929, P.L. 177, as amended, 71 

P.S. §510-21(a) to 

hold hearings and issue adjudications 
under the provisions of the Act of June 4, 
1945 (P.L. 1388), known as the 11Adminis­
trative Agency Law, 11 on any order, permit, 
license, or decision of the Department of 
Environmental Resources. 

The Board is not a court of general jurisdiction and has not been endowed 

with broad equitable powers. Cf. Eva E. Varos et al. v. DER, 1985 EHB 892. 

·Consequently, we have no authority to entertain a motion to reopen our prior 

decision. 

We may, however, entertain petitions for reconsideration under 25 

Pa. Code §21.122., and we will treat the instant motion as such. The Common-

wealth Court has ruled that where time limits for requesting reconsideration 

are set forth in an agency's regulations, they have the same force as a 

statutory provision, and no petition for reconsideration filed outside of 

that time limit may be entertained by the agency. Mayer v. Unemployment· 

Comp. Bd. of Review, 27 Pa.Cmwlth 244, 366 A.2d 605 (1976). Rule 21.122 

requires that any petition for reconsideration must be filed within 20 days 

of the Board's rendering a decision. This motion was filed over two years 

after our adjudication which, based on the reasoning enunciated in Mayer, 
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supra, and Commonwealth, Dept. of Envir. Res. v. Wolford, 16 Pa.Cmwlth 254, 

329 A.2d 304 (1974), deprives us of any jurisdiction to rule upon it. 

Aside from the issue of docket management, placing time limits on 

the filing of petitions for reconsideration is necessary from a public policy 

standpoint. As Commonwealth Court stated in Mayer, the administrative 

process must end at some point. If it doesn't, the ensuing regulatory 

paralysis will cripple the agency, clog the docket of the adjudicative body, 

and destroy public confidence in the system. This matter has occupied 

hundreds of hours of the Board's time, and we will not devote any more in the 

absence of a proper appeal or motion in a matter before us.2 

Because we are denying Del-Aware's motion on the basis of lack of 

jurisdiction, it is unnecessary for us to address the effect of Pa.R.A.P. 

1701. Similarly, it is also unnecessary for us to decida the petition for 

intervention filed by North Penn and North Wales Water Authorities. 

2 Del-Aware currently has several appeals relating to various aspects of 
the Point Pleasant project pending before the Board. Docket Nos. 86-028-G, 
86-029-G, 86-030-G, 86-031-G, 86-032-G, 86-588-W, and 86-589-W. 
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ORDER 

AND NOW, this 5th day of December, 1986, it is ordered that 

Del-Aware's Motion to Vacate and Re-open the above matter is denied. 

ENVIRONMENTAL HEARING BOARD 

EDWARD GERJUOY, MEMBER ' 

WIIJ..IAM A. ROTH, MEMBER 

Board Chairman Maxine Woelfling has recused herself from this Opinion 
and Order because of her involvement with the issue of whether an NPDES 
permit was required during her association with the Office of Chief Counsel, 
Department of Environmental Resources. 

DATED: December 5, 1986 

cc: Bureau of Litigation 
Harrisburg, PA 

bl 

For the CoDDDonwealth, DER: 
Louise S. Thompson, Esq. 
Eastern Region 

For Appellant: 
Robert J. Sugarman, Esq. 
Philadelphia, PA 

For Neshaminy Water Resources: 
Lois Reznick, Esq. 
Philadelphia, PA 

For North Penn and North Wales: 
Jeremiah J. Cardamone, Esq. 
Ambler, PA 

For Philadelphia Electric: 
Eugene J. Bradley, Esq. 
Philadelphia and 

Troy B. Conner, Esq. 
Washington, DC 
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M. DIANE SMITH 
SECI'J!ETARY TO T ... E BOARO 

v. EBB Docket No. 86-121-W 

COMMONWEALTH OF- PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

Issued: December 8, 1986 

Synopsis 

OPINION AND ORDER 
SUR 

MOTION TO DISMISS 

The setting of specifi~ effluent criteria which may be later 

modified but which must be currently complied with, and the requiring of a 

Toxics Reduction Evaluation constitute action by DER which is final and 

appealable before the Environmental Hearing Board. 

OPINION 

The above-capitoned matter concerns the Borough of Souderton's 

(Appellant) appeal of a National Pollutant Discharge Elimination System 

(NPDES) permit issued to it on January 30, 1986 by the Department of 

Environmental Resources (DER). Appellant challenges the inclusion of 

discharge limitations for the toxic pollutants cadmium, silver, phenols, and 

bis (2 Ethyl Hexyl) phthalate. Appellant also appeals the inclusion of a 

discharge limitation for zinc and the inclusion of a requirement that 

it perform a Toxics Reduction Evaluation (TRE) for the previously mentioned 

toxic pollutants. 

On May 27, 1986, DER filed a motion to dismiss the appeal on the 
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basis that the discharge limitations for cadmium, zinc, phenols and bis (2 

Ethyl Hexyl) phthalate are not final, effective effluent limitations. 1 DER 

also would have the Board dismiss the appeal as it concerns the permit 

requirement to conduct a TREon the basis that, 11 
••• it is very U?likely that 

this Board would find that the Department abused its discretion in requiring 

the submittal of a TRE study in lieu of achieving those limitations. 11 On June 

16, 1986, Appellant filed an answer to the motion to dismiss. Appellant 

supports its position that this matter is reviewable by the Board emphasizing 

that it is appealing the requirements listed in Part A and that they, 11 should 

not be included in the permit regardless of whether the Department might 

choose to change or modify the lmitations at some point in the future. 11 

Appellant specifically points to Part C, Paragraph H of the NPDES pemit which 

states inter alia, 11 
••• for purposes of compliance, effluent limitations listed 

in Part A of this permit apply unless ~hanged by order, permit modification or 

other Department action. 11 Appellant further argues that the limitations are 

final, DER's right to amend or modify not withstanding, and that their 

existence requires Appellant to undertake certain activities, including the 

TRE. 

The issue of whether a. portion of a permit which is apparently· 

modifiable is an appealable final action is apparently one of first 

impression before the Board. This being the case, the Board has tried to give 

extra scrutiny to DER's argument, despite the fact that DER states its case 

in a conclusory fashion and fails to give any case citations, statutory 

references, or any other legal support for its position. Nevertheless, the 

Board finds it must side with Appellant in this instance. 

1 The Board assumes DER meant to include silver in the list as well, 
although it is not mentioned in the motion. 
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It certainly cannot be denied that the issuance of an NPDES permit 

itself is an appealable action. The Board has reviewed many such appeals 

over the years. See Lower Providence Township v. DER and County of 

Montgomery, EHB Docket No. 84-338-G (Issued August 7, 1986); Del-Aware 

Unlimited, Inc. v. DER, and Philade.lphia Electric, 1985 EHB 478; Del-Aware 

Unlimited, Inc. et al. v. DER, and Neshaminy Water Resources Authority, and 

Philadelphia Electric Co., 1983 EHB 427; Masenozha Rod and Gun Club et al. v. 

DER, 1981 EHB 244. Issuance of a permit by DER is a final and thus appealable 

action. Sunbeam Coal Corp. v. DER, 8 Cmwlth. Ct. 622, 304 A.2d 169 (1973), 

see also, Consolidated Coal Co. v. DER and J & D Mining Inc., 1983 EHB 339. 

Actions of DER are appealable if they are "adjudications" within the meaning 

of the Administrative Agency Law, 2 Pa. C.S.A. §101, or "actions" under 

Section 1921-A of the Administrative Code, the Act of April 9, 1929, P.L. 177, 

as amended, 71 P.S. §510-21 and 25 Pa. Code §21.2(a)(1). Sunbeam, supra.; 

Reitz Coal Co. v. DER, 1984 EHB 793. In order for an action of DER to be 

appealable to the Board, said action must affect the personal or property 

rights, privileges, immunities, duties, liabilities, or obligations of the 

litig.:mt. 25 Pa. Code §§21.2(a) and 21.52(a); see also, DER v .. New Enterprise 

Stone and Lime Co., Inc., 25 Cmwlth. Ct. 389, 359 A.2d 845 (1976). Both the 

setting of specific effluent criteria and the requiring that a TRE be 

performed, if final, appear to create or change the duties and obligations of 

Appellant. Both obligations would seem likely to result in a not 

insubstantial financial burden upon Appellant. 

As to whether the specific effluent limitations questioned in the 

appeal are final, the Board can presently only examine the language of the 

permit. The permit begins on page one with the statement that Appellant's 

facility will be allowed a discharge, " ..• in accordance with the effluent 

1186 



limitations, monitoring requirements and other conditions set forth in Parts 

A, B, and C." The effluent limitations are listed in Part A with references 

to Part C [pages 14(a) and 14(d)]. Also on page one of the permit, 

qualification No. 2 states: 

Failure to comply with any of the terms or condi­
tions of this permit is grounds for enforcement 
action; for permit termination, revocation and 
reissuance or modification; or for denial of a 
permit renewal application." 

In Part C paragraph H(a), on page 14(b) the permit states: 

For purposes of compliance, effluent limitations 
listed in Part A of this permit apply unless changed 
by order, permit modification or other Department 
action. 

This permit is less than perfectly clear as to its operation and 

requirements. The discharge limitations for cadmium, silver, zinc, phenols, 

and bis (Ethyl Hexyl) phthalate listed in Part A on page 2(a) do not agree 

with those listed in Part C page 14(b). Although not clear, it appears that 

the stricter limitations listed in Part C are to take effect sometime after 

performance of the TRE. It also appears that DER might further change the 

requirements based on the results of the TRE. However, pending such possible 

and apparently not certain modifications, the limitations in Part A appear 

final, particularly since failure to meet them could result in an enforcement 

action. A deadline by which the limitations in Part C must be met is not 

included in the permit, although they still appear to be final requirements 

which must be met. The deadline appears to hinge upon the results of the 

TRE. The permit does provide a schedule on page 14(b) for completion of the 

TRE; the completed TRE was to be submitted September 1, 1986. The TRE 

requirement is one which Appellant is given no option but to perform. The 

obligation to meet the effluent limitations and perform the TRE have already 
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been created by the permit, if the requirements are found to be unreasonable 

their modifiability or a final compliance date could not affect the Board's 

decision. 

The ramifications of deciding in DER's favor here also militate 

against a decision to dismiss. To follow DER's app~rent reasoning here would 

lead to the absurd result of requiring an Appellant to appeal each separate 

item of a DER order or permit as performance came due. Such a rule would 

mean the possibility of an endless number of appeals being taken from a DER 

order, limited only by the the number of requirements in each order. To 

accept such reasoning would all but eliminate the need for a timely appeal. A 

permittee could simply appeal the individual requirements of a permit as the 

need to meet them came due, thus eliminating the timeliness requirement. DER 

here seems to have missed the point since it is DER's 11 action11 in setting the 

requirements which is appealed, not the simple fact that there are 

requirements. It is the date of the action (here the date of the permit with 

its attendant limits) from which the appeal period begins to ·run. The fact 

that DER has the power to modify the requirements does not affect the 

reasonableness of the requirements as they presently stand. Finally, it can 

·reasonably be argued that if the Board dismissed the present appeal and 

Appellant later appealed modified effluent requirements set by DER, Appellant 

would be estopped from denying the contents of the permit as it presently 

stands orDER's right to even set the required limits. 
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ORDER 

AND NOW, this 8th day of December, 1986, for the above-stated 

reasons DER's motion to dismiss is denied. 

DATED: Decembe~ 8, ]986 

cc: Bureau of Litigation 
Harrisburg, PA 

mjf 

For the Commonwealth, DER: 
Vincent M. Pompo, Esq. 
Eastern Region 

For Appellant: 
Robert G. Bricker, Esq. 
Souder, Rosenberger, Lapp & Bricker 
Souderton, PA 

ENVIRONMENTAL BEARING BOARD 

ln~ w7il:/::7 . 
MAXINE WOELFLING, 
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MAXINE WOEL.Fl.ING, CHAIRMAN 

EOWARO GERJUOY, MII:MBIER 
WILLIAM A. ROTH, MII:MBIER 

THOMAS FITZSIMMONS 

COMMONWI!:ALTH OF F'!!:NNSYI.YANIA 

ENVIRONMENTAL. HEARING BOARO 
ZZI NORTH SE:CONO STRE:e:T 

THIRO I'"I.OOR 
HARRISBURG, F'E:NNSYI.YANIA 17101 

17171 797-~483 

M. DIANE SMITH 
SIEC91ETARYTOTHIESOARC 

v. EBB Docket No. 85-073-W 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES Issued: December 10, 1986 

Synopsis 

OPINION AND ORDER SUR 
COMMONWEALTH 1 S MOTION TO DISMISS AND 

APPELLANT 1 S ·REQUEST FOR ALLOWANCE 
01!' AN APPEAL NUNC PRO TUNC 

The filing of an appeal bond or escrow in the amount of the Depart-

ment of Environmental Resources' ("Department") proposed assessment of civil 

penalties within 30 days of receipt of the assessment is a jurisdictional 

requirement to contesting the assessment under §18.4 of the Surface Mining 

Conservation and Reclamation Act, the Act of May 31, 1945, P.L. 1198, as 

amended, 52 P.S. §1396.22 ("SMCRA") and §60S(b) of the Clean Streams Law, the 

Act of June 22, 1937, P.L. 1987, as amended, 35 P.S. §691.605(b) ("Clean 

Streams Law"). Failure to timely file the appeal bond/escrow necessitates 

dismissal of the underlying appeal. 

The Department is not estopped from raising the issue of failure to 

timely file the appeal bond/escrow account 17 months after the appea~ was 

filed because it is a jurisdictional issue which may be raised at any stage 

in the proceeding. 

Allegations of hardship or injustice alone do not substantiate the 

allowance of an appeal ~ pro tunc. There must be some conduct on the part 
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of the Board which misled Appellant or some breakdown in the Board's 

operation which resulted in the untimely filing of the appeal bond or escrow. 

OPINION 

This matter arises from the appeal of a civil penalties assessment 

issued to Appellant Thomas Fitzsimmons ("Fitzsimmons") by the Department of 

Environmental Resources pursuant to §18.4 of SMCRA, 52 P.S. §1396.22 and 

§605(b) of the Clean Streams Law, 35 P.S. §691.605(b). The assessment 

stemmed from a cease and desist order issued to Fitzsimmons by the Department 

on January 31, 1984. The total penalty assessment was $10,500, with $5,000 

assessed for mining without a license, $3500 assessed for mining without a 

permit, and $2000 assessed for mining without erosion and sediment controls. 

The Department issued the assessment on February 8, 1985, and it was received 

by Fitzsimmons on February 13, 1985. A timely notice of appeal was filed 

with the Board on March 11, 1985. A surety bond in the amount of $10,000 was 

filed with the Board on April 1, 1985. After prehearing memoranda were filed 

and discovery conducted, the Department filed a motion for summary judgment. 

The Board, in an opinion and order dated March 17, 1986, granted the 

Department's motion with regard to establishing the violations complained of, 

but denied the motion with respect to the amount of the penalty. 

The matter was then scheduled for a hearing as to the amount of the 

penalty on August 11, 1986. The Department filed a motion to dismiss on 

August 1, 1986, contending that the Board had no jurisdiction to hear the 

appeal because Fitzsimmons did not file the requisite appeal bond with the 

Board within 30 days of his receipt of the Department's assessment. 

Fitzsimmons filed an answer to the Department's motion on August 29, 1986, 

arguing that the Department was estopped from raising the issue that the 

appeal bond was not timely filed with the Board because the Department did 
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not raise the issue until eighteen months after the filing of the appeal. 

Appellant further contends that a Board memorandum transmitting the surety 

bond to the Department which states that the appeal was "perfected" with the 

filing of the bond provides justification for the timeliness of filing and, 

that in any event, there has been substantial compliance with the appeal bond 

requirement. In the alternative, Fitzsimmons requests the Board to allow the 

appeal ~pro ~· The Department replied to Fitzsimmons• request for 

allowance of an appeal ~ pro tunc and argued that Fitzsimmons had failed 

to allege sufficient grounds. For the reasons stated below, we grant the 

Commonwealth's motion, deny Fitzsimmons' request for allowance of an appeal 

~ pro ~. and dismiss this appeal. 

Section 18.4 of SMCRA, 52 P.S. §1396.22, requires that a person post 

an appeal bond in the amount of a proposed civil penalty assessment or 

forward the amount of the penalty to be placed in an escrow account if he 

wishes to contest the penalty before the Board. · That section of SMCRA 

further provides: 

Failure to forward the money or the appeal 
bond to the secretary within thirty (30) 
days shall result in a waiver of all legal 
rights to contest the violation or the 
amount of the penalty. 

Section 605(b) of the Clean Streams Law, 35 P.S. §691.605(b), contains an 

analogous provision, and regulations implementing the requirements have been 

promulgated at 25 Pa.Code §86.202(c).1 

1 This subsection provides that: 
No appeal from a penalty assessment shall be 
deemed to be perfected unless a properly exe­
cuted appeal bond or cash equal to the full 
amount of the assessed penalty is received by 
the Environmental Hearing Board within 30 days 
of appellant's receipt of the assessment. 
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The pre-payment requirement for appeals of civil penalties 

assessments under §18.4 of SMCRA and §605(b) of the Clean Streams Law has 

been held to be a jurisdictional pre-requisite. Boyle Land and Fuel Company 

v. Com., Env. Hearing Board, 82 Pa.Cmwlth 452, 475 A.2d 928 (1984), aff'd 507 

Pa.135, 488 A.2d 1109 (1985). In other words, if an appellant fails to 

pre-pay the civil penalty, either through an escrow or an appeal bond, within 

30 days of receiving notice of the assessment, the Board is deprived of any 

authority to hear the appeal of the assessment. Stahl v. DER, 1984 EHB 825 

and Anthracite Processing Co., Inc. v. DER, EHB Docket No. 86-074-W (Opinion 

and Order issued December 2, 1986). More to the point, both the notice of 

appeal and the appeal bond/escrow must be filed with the Board within 30 days 

of the Appellant having received notice of the assessment. Fitzsimmons, 

admittedly, did not file his appeal bond with the Board until 46 days after he 

r~ceived the assessment. 

Fitzsimmons urges the Board to hold that the Department is estopped 
J 

from raising this issue because it did not do so until sevent~en months after 

the appeal had been filed. Because pre-payment of penalties is a 

jurisdictional pre-requisite and jurisdictional issues may be raised at any 

time, the Department has not waived this issue. Commonwealth of Pennsylvania 

v. Yorktowne Paper Mills, Inc., 419 Pa.363, 214 A.2d 2031 (1965) and Eugene 

Petricca v. DER, EHB Docket No. 85-312-G (Opinion and Order issued April 9, 

1986). 

In the alternative, Fitzsimmons has requested the Board to allow 

this appeal ~ pro ~· The Board will allow an appeal ~ pro ~ only 

where some conduct on the part of the Board misled an appellant or a 

breakdown in the Board's operations resulted in an untimely filing. C & K 

Coal Company v. DER, EHB Docket Nos. 86-346-W and 86-361-W (Opinion and Order 
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issued November 20, 1986). Fitzsimmons relies upon an April 2, 1985 

memorandum from the Secretary to the Board to Charles Gummo of the Bureau of 

Mining and Reclamation stating: 

This appeal was filed March 11, 1985, with­
out the bond. Attorney Robert Hanak, Esquire, 
did file same bond on April 1, 1985. This 
appeal is now perfected with the Environmental 
Hearing Board. 

(emphasis added) 

Appellant argues that the fact the Board regarded the appeal to be perfected 

was indicative that the appeal was properly and timely filed. The term 

"perfect" is defined as "complete, .•. " in Black's Law Dictionary (4th 

Rev.ed.). The Board Secretary's memorandum only indicated that all the 

necessary information which must accompany the appeal had finally been 

received by the Board; the memorandum did not state that the Board could now 

exercise its jurisdiction to adjudicate the appeal. Indeed, there is no 

allegation that Fitzsimmons was even aware of this memorandum until after he 

had reviewed the Department's Motion to Dismiss, to which it was attached. 

And, in any event, there is no allegation that this memorandum, which was 

prepared 22 days after Fitzsimmons' appeal was filed, was responsible for his 

failure to submit the appeal bond. 

The other grounds cited by Fitzsimmons as grounds for an appeal ~ 

pro ~ are equally unpersuasive. That the appellant will suffer hardship 

or injustice is irrelevant, In re Township of Franklin, 2 Pa.Cmwlth 496, 276 

A.2d 549 (1971) and City of Pittsburgh v. Pennsylvania PUC, 3 Pa.Cmwlth 516, 

284 A.2d 808 (1971). Nor is the negligence of Appellant or his counsel 

sufficient reason. Rostosky v. Commonwealth, DER, 26 Pa.Cmwlth 478, 364 A.2d 

761 (1976) and W. W. Grainger, Inv. v. Ruth, 192 Pa.Super. 446, 449, 161 A.2d 

644, 646 (1960). 
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In light of our holding on the jurisdictional issue and the request 

for the allowance of an appeal ~ pro tunc, it is unnecessary for us to 

address the issue of whether Fitzsimmons substantially complied with the 

pre-payment requirement by posting a bond in the amount of $10,000, rather 

than $10,500. 

ORDER 

AND NOW, this lOth day of December, 1986, it is ordered that the 

Department's motion to dismiss is granted, Appellant's request for the 

allowance of an appeal ~ pro ~ is denied, and the appeal docketed at 

EHB Docket No. 85-073-W is dismissed for lack of jurisdiction. 

DATED: December 10, 1986 

cc: Bureau of Litigation 
Harrisburg, PA 

bl 

For the Commonwealth, DER: 
Joseph K. Reinhart, Esq. 
Gary A. Peters, Esq. 
Western Region 

For Appellant: 
Robert M. Hanak, Esq. 
Reynoldsville, PA 

ENVIRONMENTAL HEARING BOARD 
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MAXINE WOEL.FL.ING, C:HAIAMAN 

EDWARD GERJUOY, MIEMBIEA 

WILLIAM A. ROTH, MIEM&CA 

T & T COMPANY 

v. 

COMMONWeALTH OF FII!:NNSYI..\/ANIA 

ENVIRONMENTAL. He:AFUNG BOARO 
ZZI NORTH SS:CONO STAE:itT 

THIAO F'I..OOA 
HAAAISSUAG, FIE:NNSYI..VANIA 1?'101 

!7171 787-3483 

EHB Docket No. 86-536-

M. DIANE SMITH 
SIEC:I'III:TAAY TO T"'C BOAAO 

COMMONWEALTH O:F PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES : Issued: December 10, 1986 

OPINION AND ORDER 
Synopsis 

The Board, pursuant to 25 Pa.Code §§21.52(c) and 21.124, dismisses 

an appeal where ·the· Appellant fails to properly perfect its appeal after 

repeated requests from the Board. 

OPINION 

This matter was initiated by·the filing of a letter with the Board 

by T & T Company·("T&T") on September 17, 1986. The letter expressed T&T's 

desire to appeal compliance and cessation orders is~ued by the Department of 

Environmental Resources ("Department"). Because T&T's letter cont~ined 

little else than this statement and, therefore, did not comply with the 

requirements of 25 Pa.Code §21.51, the Board, on September 18, 1986, sent T&T 
. 

an acknowledgement that it had received the appeal and requested that T&T 

submit a copy of the Department action from which it was appealing, the date 

T&T received notice of the action, a statement of reasons why T&T was 
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objecting to the Department's action and proof that the required persons had 

been notified. 

When no response had been received within the allotted ten-day 

period, the Board, via certified mail on October 7, 1986, again requested the 

information. Although the certified mail receipt indicates T&T received the 

letter on October 9, 1986, the response still was not submitted to the Board. 

The Board then, on October 27, 1986, issued a rule to show cause why 

the appeal should not be dismissed for failure to perfect in accordance with 

25 Pa.Code §21.51. The rule was sent certified mail and was returnable on or 

before November 18, 1986. The rule stated that "Failure to either respond or 

provide the requested information shall result in dismissal of the appeal." 

Although the certified mail receipt indicates T&T received the rule on 

October 29, 1986, the Board has yet to receive the information necessary to 

perfect the appeal or a response to· its rule. Because T&T is not represented 

by ~ounsel, the Board has taken ext~a steps to assure that T&T received due 

process. However, the Board can only go so far, especially where a litigant 

fails completely to comply with the Board's rules. The Board has no choice 

but to dismiss this appeal as it threatened in its October 27, 1986 Rule to 

Show Cause. 
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ORDER 

AND NOW, this lOth day of December, 1986, upon consideration that 

T&T Company has failed to perfect its appeal in accordance with 25 Pa.Code 

§21.51, it is ordered, pursuant to 25 Pa.Code §§21.52(c) and 21.124, that the 

appeal docketed at 86-536 is dismissed. 

DATED: December 10, 1986 

cc: Bureau of Litigation 
Harrisburg, PA 

bl 

For Appellant: 
Thomas F. Huff 
T & T Company 
R. D. 1, Box 136C 
Dayton, PA 16222 
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ENVIRONMENTAL BEARING BOARD 

MAXINE WOELFLING,. CH.AIRMAN 
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EDWARD GERJUOY, MEMBER 



MAXINE WOELFLJNG, CHAIRMAN 

EDWARD GERJUOY, M&:MBER 
Wli.I.IAM A. ROTH, M&:MB&:R 

NEW JERSEY ZINC COMPANY 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAl. HEARING BOARD 
221 NORTH SE:CONO STRE:S::T 

THIRO FLOOR 
HARRISBURG, .PE:NNSYLVANIA 17101 

1717) 787-3483 

: 

M. DIANE SMITH 
SECR&:TARYTOTHEBOARD 

v. EBB Docket No. 80-022-W 

COMMONWEALTH OP' PENNSYLVANIA 
DEPARTMENT OP' ENVIRONMENTAL RESOURCES 

Issued: December 10, 1986 

OPINION AND ORDER 

Synopsis 

The Board dismisses an appeal of a National Pollution Discharge 

Elimination System (NPDES) permit as moot because t~e permit expired by. 

operation of law when the renewal permit was issued by the Department of En-

vironmental Resources (Department). Because the permit had expired, the 

Board could no longer grant any meaningful relief. 

OPINION 

This matter was initiated by the filing of a Notice of Appeal by New 

Jersey Zinc Company on February 1, 1980, seeking review of various terms and 

conditions of NPDES Permit No. PA 0012751, which was issued by the Department 

on January 16, 1980. A petition for supersedeas accompanied the appeal but 

was never ruled upon by the Board. 

New Jersey Zinc filed its pre-hearing memorandum on April 7, 1980, 

and sometime thereafter it appears that the parties initiated settlement 

discussions. The settlement negotiations appeared to have been complicated 

by the participation of the Environmental Protection Agency (EPA). New 

Jersey Zinc informed the Board by letter dated August 13, 1981, that the 
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permit's expiration date had passed, but its terms and conditions would be 

continued by virtue of 25 Pa.Code §92.9 while the Department reviewed its 

application for a renewal of the permit. The Department was deferring action 

on the renewal application until the final promulgation of effluent 

guidelines and limitations for the zinc manufacturing category by EPA 

pursuant to §§301 and 304 of the Clean Water Act, 33 U.S.C. §1311 and 1314. 

Because of this, New Jersey Zinc requested a stay. 

Because the appeal had remained inactive for an extended period of 

time, the Board, by letter dated February 3, 1983, requested a status report. 

New Jersey Zinc submitted a status report to the Board on Feburary 18, 1983, 

again requesting that the appeal be kept inactive because of the pendency of 

its permit application. It also stated, "The Company is not in a position to 

withdraw the appeal at the present time, and it would appear to be a waste of 

resources to litigate issues that may be mooted by the issuance of the new 

NPDES permit." 

The Board next issued an order requiring New Jersey Zinc to file a 

status report on or before September 24, 1984. The Board was informed by 

letter dated September 18, 1984, that the Palmerton facility was sold to the 

New Jersey Zinc Company, Inc. The Board received a letter dated October 17, 

1984, from the New Jersey Zinc Company, Inc.,1 again requesting that the 

matter be continued until after the issuance of the new permit. 

The Board scheduled a pre-hearing conference on February 19, 1985, 

but canceled it when the parties jointly requested a continuance until 

October 15,·1985, on the representation that the Department anticipated 

issuing the new permit by September 30, 1985. Paragraph 6 of that motion 

1 Hereinafter also referred to as "New Jersey Zinc." 
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stated: 

Whatever action the Department takes on the 
pending permit application will moot the issues 
in the pending appeal, No. 80-022-W, at which time 
the appeal can be dismissed for mootness, by stip­
ulation of the parties. 

Expecting that the permit had issued, the Board requested a status 

report by order dated October 30, 1985. The parties then responded by 

requesting an additional 90 day continuance, on the supposition that the 

Department would issue the permit by the end of the year. The matter was 

then continued to February 13, 1986. 

The Board requested another status report by letter dated February 

20, 1986. The Department responded in a letter dated February 24, 1986, that 

although the new permit still was not issued, the appeal should be dismissed 

without prejudice. New Jersey Zinc, however, asserted in a March 11, 1986 

letter that the matter should be continued until after the issuance of. the 

permit. 

The Board, growing weary of the delays, issued an order on March 14, 

1986, continuing the matter until June 9, 1986, on the assumption that the 

matter would finally be resolved by that time. But, the matter was continued 

three more times. 

The long-awaited renewal permit was finally issued on September 18, 

1986.2 The Department advised the Board in a letter dated October 25, 

1986, that this matter should be dismissed as moot. New Jersey Zinc appealed 

the issuance of the renewal permit at Docket No. 86-579-W and requested that 

it be consolidated with this matter. We now deny New Jersey Zinc's request 

2 The Board notes that this recitation of events was not atypical; 
numerous other NPDES permit appeals filed during this time period have 
languished on the docket while renewal permit applications were being reviewed 
by the Department. 
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for consolidation and dismiss this matter as moot. 

The relevant regulation, 25 Pa.Code §92.9, provides that: 

(a) All NPDES permits shall have a fixed term 
not to exceed five years. 

(b) The terms and conditions of an expired per­
mit are automatically continued pending the issuance 
of a new permit when the following conditions are met: 

.(1) the permittee has submitted a timely ap­
plication for a new permit in accordance with §92.13 
of this title (relating to reissuance of permits); and 

(2) the Director is unable, through no fault 
of the permittee, to issue or deny a new permit before 
the expiration date of the previous permit. 

(c) Permits continued under subsection (b) of this 
section shall remain effective and enforceable against 
the discharger until such time as the Director takes 
final action on the pending permit application. 

Since the permit which is the subject of this appeal expired by operation of 

law on September 19, 1986, when the renewal permit was issued, there is no 

relief that we can grant at this docket. Paul C. Harman v. DER, 1984 EHB 

834. Consequently, we must dismiss the matter as moot. 
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ORDER 

AND NOW, this10th day of December, 1986, it is ordered that the 

appeal of New Jersey Zinc Company, Inc. docketed at 80-022-W is dismissed as 

moot. 

DATED: December 10, 1986 

cc: Bureau of Litigation 
Harrisburg, PA 

bl 

For the Commonwealth, DER: 
Louise S. Thompson, Esq. 
Eastern Region 

For Appellant: 
William R. Bechdolt 
NEW JERSEY ZINC COMPANY, INC. 
Palmerton, PA 

ENVIRONMENTAL HEARING BOARD 

MAXINE WOELFLING, CHAIRMAN 
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MAXINE WOEt.Ft.ING, CHAIRMAN 

E:OWARD GERJUOY, MEMBER 

WIL.t.JAM A. ROTH, MEMBER 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL. HEARING BOARC 
221 NOI'ITH SE:C:ONO STI'IE:E:T 

TMII'IO F'I..OOI'I 
MARRISBUI'IG, PE:NNSYI..VANIA 17101 

1717) 787-3483 

HOUTZDALE MUNICIPAL AUTHORITY : 

v. KHB Docket No. 85-391-W 

M. DIANE SMITH 
SEC:RETARYTOTHEBOARO 

COMMONWEALTH Ol!' PENNSYLVANIA 
DEPARTMENT Ol!' ENVIRONMENTAL RESOURCES Issued: December 15, 1986 

Synopsis 

OPINION AND ORDER 
SUR 

MOTIONS TO LIMIT ISSUES 

A motion to limit issues which seeks to preclude the Department from 

arguing that a filtration system is necessary to prevent giardia lamblia 

cysts from·entering a water supply system because of the ·Department's alleged 

representations that super-chlorination/dechlorination was sufficient, is 

denied. Appellant was put on ample notice through the Department's two 

orders which were appealed and its pre-hearing memorandum that super-cholori-

nation/dechlorination was not sufficient. 

The Department's motion to limit issues is granted in part and 

Appellant is precluded from challenging the existence of giardia cysts in its 

system or the occurrence of giardiasis as a result of the cysts in users of 

its system, facts which were set forth in a 1984 order which Appellant failed 

to challenge before the Board. Appellant may, however, raise the issue of the 

continued existence of giardia in its system and whether, as a result, the 

requirements of subsequent orders regarding construction of a filtration 

system are an abuse of discretion. 
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OPINION 

This matter was initiated by the filing of a notice of appeal by the 

Houtzdale Municipal Authority ("Houtzdale") on September 23, 1985. Houtzdale 

is contesting a September 9, 1985 order from the Department of Environmental 

Resources ("Department") directing Houtzdale to undertake various measures to 

prevent the recurrence of. giardiasis in users of its water supply system. 

The order was issued pursuant to §10(b) of the Pennsylvania Safe Drinking 

Water Act, the Act of May 1, 1984, P.L. 206, 35 P.S. §721.10(b), §501 of the 

Clean Streams Law, the Act of June 22, 1937, P.L. 1987, as amended, 35 P.S. 

§691.501, and §1917-A of the Administrative Code, the Act of April 9, 1929, 

P.L. 177, as amended, 71 P.S. §510.17. Another order relating to the 

giardiasis problem was issued by the Departmen~ to Houtzdale on March 31, 

1986. Houtzdale also appealed that order, and the appeal was docketed at 

86-242-W. Docket Nos. 85-391-W and 86-242-W were consolidated at Docket No. 

86-391-W by order of the Board dated May 30, 1986 • 

. The present controversy concerns cross-motions to limit issues. · The 

Department requests that the Board prohibit Houtzdale from raising any issues 

contrary to the findings of fact contained in an order of the Department dated 

May 19, 1984, which Houtzdale never appealed to the Board. More 

specifically, the Department is alleging that Paragraphs 10, 11, 13-17, 20, 

24, 28, 30, 33, 35-37, and 43 of Houtzdale's July 28, 1986 pre-hearing 

memorandum and Paragraphs 5, 6, 8, 9, and 12 of its January 16, 1986 

pre-hearing memorandum are a prohibited collateral attack on the Department's 

May 19, 1984 order and should be stricken. 

Houtzdale, on the other hand, is claiming that the Board should 

limit the issues in this ma~ter to whether or not a super-chlorination/de-
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chlorination system "will adequately protect the citizens of the Houtzdale 

Municipal Authority from the problems associated with the alleged giardia 

lamblia problem referred to in the Department orders." Houtzdale was prompted 

to file its motion, it alleges, when, in its supplement to its responses to 

Houtzdale's interrogatories the Department contended that 1) a super­

chlorination/dechlorination system was not, in an~ of itself, sufficient to 

prevent giardiasis and could pose a long-term health threat to the system's 

users because the chlorine in the super-chlorination system would contribute 

to the formation of carcinogenic trihalomethanes, and 2) the construction and 

operation of a filtration system was the only effective permanent solution. 

Houtzdale argues that it relied upon the Department's assertions that 

chlorination/dechlorination would be an adequate long-term solution and the 

Department should be barred from arguing that filtration was necessary as a 

permanent solution. The Department responded to Houtzdale's motion, arguing 

that it has always represented the super-chlorination/dechlorination system as 

an interim measure. For the reasons set forth below, we deny Houtzdale's 

~otion to limit issues and grant the Department's motion in part. 

A close examination of the Department's orders of September 9, 1985 

and March 31, 1986 and the Department's pre-hearing m~morandum leads to the 

inescapable conclusion that the Department consistently believed 

super-chlurination/dechlorination to be an interim measure to control giardia 

and regarded filtration as the long-term, permanent solution. Findings of 

Fact F and N in the September, 1985 order state, respectively, that the 

feasibility study mandated by the May, 1984 order required consideration of 

filtration as an alternative control to be evaluated and that the feasibility 

study prepared for Houtzdale identified filtration as a feasible alternative. 

Furthermore, Finding of Fact M stated that filtration was the only acceptable 
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means to remove giardia cysts. The remedial measures contained in the order 

also highlight the chlorination/dechlorination system as an interim system 

until filtration is on line. Findings of Fact N, 0, P, Q, R, S, and V of the 

March 31, 1986, order are similar to the 1985 findings in their recognition of 

interim and long-term measures to control giardia in the Houtzdale system. 

The Departm~nt's pre-hearing memorandum of August 25, 1986 reiterates these 

findings of the two orders in Paragraphs 14-18, 21, and 22. Houtzdale can 

hardly claim that the Department raised the issue of permanent/interim 

solutions for the first time in its September 17, 1986 supplemental responses 

to Houtzdale's interrogatories. Houtzdale also attempts to twist this issue 

by asserting that it detrimentally relied on the Department's representations 

regarding the effectiveness of chlorination/dechlorination. We are at a loss 

to see how this alleged detrimental reliance would operate to limit or 

preclude this issue. Further, the argument that because the Department's 

orders were concerned with protection of the public health from the effects 

of giardia lamblia contamination, the Department is prohibited from asserting 

the possible dangers resulting from excess chlorination is also absurd. The 

possibility of such danger from carcinogenic trihalomethanes formed as a 

result of excess chlorination certainly can be argued as support for the 

reasonableness of the Department's designation of chlorination/dechlorination 

as an interim measure. Houtzdale was on notice throughout that the Department 

regarded filtration as a long-term solution and for this reason, we deny 

Houtzdale's motion to l~mit issues. 

The Department's motion is predicated on the t~me-honored principle 

that one who fails to appeal an order directed to it cannot collaterally 

attack that order in subsequent proceedings. Commonwealth v. 

Wheeling-Pittsburgh Steel Corp., 473 Pa. 432, 375 A.2d 320 (1977). The 
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Wheeling-Pittsburgh principle also extends to the findings of fact in an 

order. Commonwealth v. Williams, 57 Pa.Commw. 8, 425 A.2d 871 (1981) and 

Armand Wazelle v. DER, 1984 EHB 748. Otherwise, the prohibition on collateral 

estoppel would be rendered meaningless in large part. Houtzdale's use of 

creative syntax to sidestep this tenet does not persuade the Board. The 

simple fact remains that Houtzdale in Paragraph 2 of its reply to the 

Department's motion admits that it did not appeal the Department's May 18, 

1984 order. As a result of its failure to appeal that order, Houtzdale is 

precluded from attacking the findings of fact contained in that order. We 

will now deal with each of Houtzdale's pre-hearing memoranda. 

With regard to Paragraphs 5, 6, 8, 9, and 12 of the Statement of 

Facts in Houtzdale's January 16, 1986 pre-hearing memorandum, we will grant 

the Department's motion with respect to all but Paragraph 8. Paragraphs 5, 

6, and 9 of the Houtzdale pre-hearing memorandum, read as follows: 

5. The Department has no evidence of viable giardia 
cysts present in the Houtzdale system. 

6. The Department has no evidence of giardia cysts, 
either viable or unviable, for more than two years prior 
to the issuance of the September 9, 1985 order. 

9. The best available technology is unable to deter­
mine whether giardia cysts are viable or unviable in a 
sampling program. · 

These three paragraphs are contrary to Findings of Fact D and J in the 

Department's May 19, 1984 order, which read as follows: 

D. The Pennsylvania Departments of Health and Environ­
mental Resources and the United States Environmental Pro­
tection Agency (hereinafter "EPA") have determined that the 
water supplied from water intakes on Moshannon Creek and 
Mountain Branch (lower intake) has contained Giardia lamblia 
and has been the cause of an outbreak of Giardiasis. 
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J. Water samples taken and tested by EPA from the raw 
water of the Moshannon Creek intake and the lower intake on 
Mountain Branch were found positive for Giardia cysts. 

These three paragraphs will be stricken from Houtzdale's January 16, 1986 

pre-hearing memorandum, and Houtzdale will be precluded from challenging the 

existence of giardia lamblia cysts in the Houtzdale water supply system prior 

to the issuance of the May, 1984 order. Paragraph 12 of the·Houtzdale 

pre-hearing memorandum alleged that: 

12. There is not and has not been an imminent and 
substantial risk to the health of persons supplied by the 
Houtzdale system. 

Paragraph 12 contradicts Finding of Fact I in the 1984 order which states: 

I. The presence of Giardia cysts in the HMA water 
supply poses an actual and active health risk to the entire 
user population and constitutes a public nuisance. 

Therefore, Houtzdale will be prohibited from arguing that no health risk is 

posed to the users of the Houtzdale system by the presence of giardia lamblia 

and Paragraph 12 will be stricken from its January 16, 1986 pre-hearing 

memorandum. Paragraph 8 of Houtzdale's January pre-hearing memorandum states 

"Giardia lamblia has a viable life of sixty (60) days. 11 We will deny the 

Department's motion regarding this paragraph, as it is not contradictory to 

any of the findings of the 1984 order.1 

Turning now to the July 28, 1986 Houtzdale pre-hearing memorandum, we 

will grant the Department's motion with respect to Paragraphs 10, 13-17, 28, 

30, 33, 35, and 37 and portions of Paragraphs 20 and 24. We will deny it as 

it relates to Paragraphs 11, 36, and 43. We will address the paragraphs and 

their relationship to the Findings of Fact. 

1 This statement in the January, 1986 Houtzdale pre-hearing memorandum 
contradicts Paragraph 11 of its July 28, 1986 pre-hearing memorandum which 
alleges that the cysts are viable 90 to 120 days. 
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Paragraphs 13, 14, 28, and 37, state as follows: 

13. The Department does not have any scientific basis 
to support its contentions that the forty-three cases of 
giardiasis alleged to have been caused by water from the 
Houtzdale Municipal Authority system in fact was caused by 
giardia found in that system. 

14. Samuel Heitzenrater, the Regional Sanitarian, will 
testify that the· Department has conducted no tests of its 
own on any persons who were alleged to have contracted giar­
diasis, and that the only way the water supply was connected 
to any adverse health effects was epidemiologically. 

28. The 43 allegedly confirmed cases of giardiasis 
which the Department has used in the past as the basis for 
this action, could have been caused by other epidemiological 
sources than the water system of the Houtzdale Municipal 
Authority. 

**}'(** 

37. The Department has never attempted to confirm the 
43 cases of giardiasis upon which it based its original 
order. 

The paragraphs dispute the existence of giardiasis cases caused by giardia in 

the Houtzdale system and, as such, are in conflict with Finding of Fact D, 

quoted above, and Finding of Fact E ("There have been 43 confirmed cases of 

Giardiasis") of the unappealed 1984 order. Houtzdale is precluded from 

arguing that 43 giardiasis cases existed among users of the Houtzdale system 

and were caused by giardia lamblia cysts in.the Houtzdale system. Therefore, 

Paragraphs 13, 14, 28, and 37 will be stricken from the July 28, 1986 

pre-hearing memorandum. 

Paragraphs 10, 15, 16, 30, 33, and 35 allege: 

10. Although limited sampling by the Department and 
the EPA has in the past identified giardia-like protozoans 
in the Moshannon and/or Mountain Branch, the Department 
cannot prove that said organisms were in fact giardia-lamblia. 
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15. The Department cannot state that any of the giardia­
like objects which it has found in any of its samples were 
viable giardia cysts. 

16. The Department has failed to make any effort to 
identify the source of the alleged giardia-lamblia contamina­
tion, and rather than attempting to prevent what it believed 
to be an outbreak, the Department has insisted on treatment. 

30. The Department has treated sample results indi­
cating "giardia cyst-like objects" as actually being giardia 
cysts. 

33. The methods used by the Department for detecting 
the presence of giardia in a water sample have not been 
scientifically accepted with respect to the precision, 
accuracy and sensitivity of the sampling techniques and 
methods. 

35. The Department has been unable to determine 
whether or not any of its samples ever showed viable cysts 
when the samples were tested for the presence of giardia. 

To the extent they dispute the presence of giardia cysts in the Houtzdale 

system prior to the issuance of the 1984 order, they are inconsistent with 

Findings of Fact D and J, quoted above, in that unappealed from order. 

Paragraph 17 of the July 28, 1986 pre-hearing memorandum states 

"There is no actual or imminent health risk, or threat to the health, safety, 

or welfare to any persons served by the Houtzdale Municipal Authority water 

supply."- To the extent that statement contradicts Finding of Fact I, in that 

it disputes the existence of an actual or po~ential risk to the public 

health, safety, and welfare prior to the issuance of the 1984 order, the 

Department's motion to limit is granted. 

Houtzdale has stated in Paragraph 20 of its July pre-hearing 

memorandum that: 
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20. The Department cannot show that the sources of 
supply are prejudicial to public health, and that the re­
medial actions which have been taken by Houtzdale will not 
be sufficient to eliminate any alleged threat of giardia 
contamination. 

Again, to the extent that the first phrase in Paragraph 20 conflicts with 

Finding of Fact I in the 1984 order, Houtzdale cannot raise the issue. As to 

the latter phrase in the paragraph, because Houtzdale did not appeal Finding 

of Fact M ("Normal chlorine disinfection will not and did not kill the Giardia 

cysts. 11
), it cannot now raise the issue that routine chlorination will 

eradicate giardia cysts. 

Paragraph 24 of the Houtzdale July pre-hearing memorandum states: 

24. There are currently no standards for giardia 
being present in public water systems and the Department 
cannot show that at th~ levels which its alleged in the 
past that contamination has existed, that any health 
threat is posed. 

The former phrase in the paragraph is a legal issue, and we will deny the 

Department's motion. The latter phrase may be read to contradict Finding of 

Fact I and Houtzdale is precluded from contesting the issuance of a health 

threat prior to the issuance of the 1984 order. 

Finally, Paragraphs 11, 36, and 43 of the July pre-hearing 

memorandum read: 

11. The viable life period for giardia-lamblia is 
ninety to one hundred and twenty days. 

* * * * * 
36. The Department has not linked the Houtzdale 

Municipal Authority water supply to any positive cases 
of giardiasis since the original 43 cases of alleged 
giardiasis in 1983 and early 1984. 

* * * * * 
43. Giardia-cysts will not breed or procreate on 
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their own outside of a warm-blooded host, and in the 
absence of any host introducing giardia into the Houtz­
dale watersheds, the giardia which were present, accord­
ing to DER in 1983 and 1984, can no longer be present. 

We will deny the Department's motion regarding these three paragraphs, as we 

can see nothing which conflicts with the prior unappealed order. 

In summary, we are precluding Houtzdale from challenging the 

existence of giardia lamblia cysts in its system or the occurrence of a 

public health problem caused by giardiasis in users of its system, conditions 

which led to the issuance of the May 19, 1984 order which Houtzdale failed to 

appeal. We wish to emphasize that we believe the continued presence or lack 

of presence of giardia lamblia in the Houtzdale system to be an issue which 

is not precluded by Houtzdale's failure to appeal the 1984 order and one that 

is relevant to the issue of whether the Department abused its discretion in 

reuiring the ultimate construction of a filtration system for Houtzdale. 
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ORDER 

AND NOW, this 15th day of December, 1986, it is ordered that: 

1) Appellant Houtzdale Municipal Authority's Motion to Limit Issues 

is denied; and 

2) The Department's Motion to Limit Issues is granted in part and 

denied in part, subject to the qualifications in the foregoing opinion. 

DATED: December 15, 1986 

cc: Bureau of Litigation 
Harrisburg, PA 

bl 

For the CoDIDOnwealth, DKR: 
Winifred M. Prendergast, Esq. 
Eastern Region 

For Appellant: 
Robert P. Ging, Jr., Esq. 
Pittsburgh, PA 

ENVIRONMENTAL HEARING BOARD 

MAXINE WOELFLING, CHAIRMAN 
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MAXINE WOEI.Fl.ING, CHAIRMAN 

EOWARO GERJUOY. M8:MBER 

WILLIAM A. ROTH, MEMB8:R 

C & K COAL COMPANY 

COMMONWEALTH OF F'ENNSYI.VANIA 

E:NVIRONME:NTAI. HEARING BOARO 
ZZI NORTH SE:CONO STRE:itT 

TMIRO Ft..OOR 
MARRISBURG, F'ENNSYI.VANIA 17101 

1717l 7B7-34B3 

M. OIANE SMITH 
9CRETARYTOTHEBOARO 

v. KHB Docket Nos. 86-346-W 
86-361-W 

COMMONWEALTH OF PENNSYLVANIA 
DEPAR'l'MENT OF ENVIRONMENTAL RESOURCES Issued: December 18, 1986 

OPINION AND ORDER SUR 
MOTION FOR REHEARING AND RECONSIDERATION 

Synopsis 

The Board refuses to grant reconsideration of its opinion and order 

dismissing petitions for the allowance of appeals ~ pro ~ because 

"Appellant has not alleged sufficient grounds under 25 Pa.Code §21.122 for 

reconsideration. In denying reconsideration, the Board distinguishes between 

its actions and the actions of the Department of Environmental Resources as 

they relate to grounds for the allowance of an appeal ~ pro ~· 

OPINION 

The Board, in an opinion and order issued November 20, 1986, 

dismissed Appellant C & K Coal Company 1 s Petitions for Allowanace of Appeals 

Nunc Pro Tunc in the above matters because Appellant had failed to allege any 

fraud or misconduct on the part of the Board which may have misled it into 

not filing timely appeals. C & K has filed a timely request for 

reconsideration, arguing that the Board should have regarded the Department 

of Environmental Resources• ("Department") alleged misleading actions as 

1215 



grounds sufficient for the allowance of the appeals ~ pro tunc and should 

have taken testimony on the issue. For the reasons stated below, we deny 

C & K's request for reconsideration. 

Rule 21.122(a) of the Board's rules of practice and procedure 

provides that reconsideration of a Board decision "will be taken only for 

compelling and persuasive reasons. II It further generally limits those 

reasons to circumstances where: 

(1) The decision rests on a legal ground 
not considered by any party to the proceed-
ing and that the parties in good faith should 
have had an opportunity to brief such question. 

(2) The crucial facts set forth in the ap­
plication are not as stated in the decision and 
are such as would justify a reversal of the de­
c~s~on. In such a case reconsideration would 
only be granted if the evidence sought to be 
offered by the party requesting the reconsider­
ation could not with due diligence have offered 
the evidence at the time-of the hearing. 

Subsection (a)(2) is not applicable to this case, and the parties had ample 

opportunity to address the legal issue of what constitutes sufficient grounds 

for the allowance of an appeal ~ pro ~- Although the Board's decision 

is entirely consistent with its prior precedent in this area, it will take 

this opportunity to address the issue of the Department's relationship to the 

Board as it relates to appeals ~ pro tunc. 

C & K has.cited numerous cases as providing authority for the 

Board's reconsideration of its refusal to allow C & K's appeals~ pro 

tunc. The authority cited by C & Kin no way contradicts the Board's rulings 

in this matter. Instead, C & K uses these precedents in support of a 

proposition that is fundamentally flawed, namely that the Department and the 

Board are a single entity and that actions of the Department which allegedly 

misled an appellant as to when to exercise its appeal rights are in essence 
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actions of the Board. The case of Wess v. Com., Dept. of Public Welfare, 75 

Pa.Cmwlth 628, 462 A.2d 955 (1983) is cited by C & K as authority for this 

proposition. 

In the Wess case, the Commonwealth Court held that it was improper 

for the Secretary of Public Welfare to deny a request by Wess for 

reconsideration of the Department of Public Welfare's Office of Hearings and 

Appeals' rejection of her appeal ~pro tunc. Wess had alleged that an 

employee of the Department of Public Welfare, specifically her personnel 

officer, had misled her regarding the timing and procedure for appealing the 

termination of her benefits for a work-related injury. Commonwealth Court 

remanded the matter for a hearing on the allegation. 

If the Board and the Department had the same legal relationship as 

the Secretary of Public Welfare and that agency's Office of Hearings and 

Appeal, C & K's request for reconsideration would have merit. That 

relationship does not exist. The Office of Hearings and Appeals is a 

bureaucratic entity within the Department of Public Welfare; the adjudicatory 

process described in Wess, supra, is the classic example of the process 

described in every administrative law course, the Administrative Agency Law, 

2 Pa. C.S.A. Chapter SA, and the General Rules of Administrative Pract~ce and 

Procedure, 1 Pa.Code §31.1 ~seq. - the adjudicatory function is exercised 

within the agency. The relationship between the Board and the Department 

does not fit this model. 

With the creation of the Department in 1970, the General Assembly 

established a body independent of the Department to exercise the adjudicatory 

function. Cast Pennsboro Tp. Authority v. Com., Dept. of Environmental 

Resources, 18 Pa.Cmwlth 58, 334 A.2d 798 (1975). The Board was empowered by 

§1921-A(b) of the Administrative Code, the Act of April 9, 1929, P.L. 177, as 
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amended, 71 P.S. §10-21(b) ("Administrative Code") to assume the adjudicatory 

functions formerly exercised by the various persons, departments, boards, and 

commissions which comprised the new Department. But, rather than being 

subsumed organizationally and functionally within the new agency, the Board 

was denoted a departmental administrative board by §201 of the Administrative 

Code, 71 P.S. §62. By virtue of §503 of the Administrative Code, 71 P.S. 

§183, departmental administrative boards 

• • . exercise their powers and perform 
their duties independently of the heads or 
any other officers of the respective admin­
istrative departments with which they are 
connected, but, in all matters involving the 
expenditure of money, all such departmental 
administrative boards and commissions shall 
be subject and responsible to the depart­
ments with which they are respectively con­
nected. . • 

Because of this independence, empl~yees of the Department are not authorized 

to act on behalf of the Board, and therefore, actions of the Department's 

employees cannot be the grounds for the allowance of an appeal ~ pro tunc. 

C & K has also argued that it was improper for the Board to have 

reached its decision without taking testimony relating to the Department's 

~ctions which allegedly misled C & K into not filing timely appeals. Since 

such actions by the Department cannot constitute grounds for the allowance of 

an appeal ~ pro ~' it was unnecessary for the Board to hold a hearing 

on the issue. 
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ORDER 

AND NOW, this 18th day of December, 1986, it is ordered that C & K 

Coal Company's Motion for Rehearing and Reconsideration is denied and the 

Board's opinion and order of November 20, 1986 is affirmed. 

DATED: December 18, 1986 

cc: Bureau of Litigation 
Harrisburg, PA 

bl 

For the Commonwealth, DKR: 
Michael E. Arch, Esq. 
\~estern Region 

For Appellant: 
Henry Ray Pope III, Esq. 
POPE, POPE AND DRAYER 
Clarion, PA 

ENVIRONMENTAL HEARING BOARD 

MAXINE WOELFLING, CHAIRMAN 
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MAXINE WOE:I..FI..ING. CHAIRMAN 

EOWARO GER..JUOY, ME:MBER 

ivilliam A. Fbth, Me..'Tiber 

FERO P. RICE 

v. 

COMMONWEAL.TH OF PENNSYI..VANIA 

ENVIRONMENTAL HEARING BOARD 
221 NORTH SECOND STREET 

THIRD FLOOR 
HARRISBURG, PENI'jSYt.VANIA 17101 

t717) 787-3483 

: EBB Docket No. 86-520-R 

M. DIANE SMITH 
St.CRE:TAR'r TO TMC BOARD 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 
and BENJAMIN COAL COMPANY, Permittee 

: 
: Issued: Decenber 18, 1986 

OPINION AND ORDER 

Synopsis 

The above captioned appeal is dismissed for Appellant's failure to 

perfect his appeal in accordance with 25 Pa.Code §21.52 and §21.124. 

OPINION 

Appellant, Fero P. Rice (Rice) initiated this matter by filing a 

Notice of Appeal on September 3, 1986. Rice sought review of the release of 

bonds to Permi~tee, Benjamin Coal Company by the Department of Environmental 

Resources (DER). However, Rice's appeal was not perfected; the following 

information was missing: Rice's telephone number; copy of DER action 

appealed from; the date Rice received the DER action; and indication that 

Rice notified the permittee, the Bureau of Litigation, and the responsible 

DER official. 

On September 9, and again on September 25, 1986, the Board sent Rice 

its standard "Acknowledgement of Appeal and Request for Additional 

Information." Attached to each request was the Board's standard Notice of 
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Appeal form as well as a copy of the Board's rules of practice and procedure. 

Each request afforded Rice 10 days from receipt to supply the requested 

information. The second request was sent by certified mail, return receipt 

requested. The return receipt indicates that Rice received it on September 

29, 1986. Upon hearing no response from Rice to the second request and 

because Rice was acting pro ~· the Board entered an Order dated October 14, 

1986 which directed Rice to supply the necessary information to perfect his 

appeal or suffer dismissal. As of this date nothing has been received from 

Rice in response to the Board's October 14, 1986 order. 

Under the p~ovisions of 25 Pa.Code §21.52(c), "[T]he appellant 

shall, upon request from the Board, file the required information or suffer 

dismissal." Under the above outlined circumstances, the Board is justified 

in dismissing the instant appeal for failure to perfect. Central Western 

Pennsylvania Mining Corp. v. DER, 1985 EHB 817. 

The Board is also justified in dismissing this appeal by reason of 

Rice's failure to comply with the Board's order of October 14, 1986. 25 

Pa.Code §21.124 provides, in part: 

"The Board may impose sanctions for failure 

to abide by a Board order ••• Such sanction may 

include the dismissal of any appeal ••• " 
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ORDER 

AND NOW, this 18th day of December, 1986, pursuant to 25 Pa.Code 

§21.52 and §21.124, the above captioned appeal is dismissed for failure to 

perfect. 

DATED: December 18, 1986 

cc: Bureau of Litigation 
Harrisburg, PA 

rm 

For the Coumonwealth, DER: 
Western Region 

For Appellant: 
Fero P. Rice 
Marion Center, PA 

For Permittee: 
Carl A. Belin, Jr., Esq. 
BELIN, BELIN & NADDEO 
Clearfield, PA 

ENVIRONMENTAL HEARING BOARD 

WILLIAM A. ROTH, MEMBER 
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MAXINE WOEL.Fl..JNG, CHAIRMAN 

EDWARD GERJUOY, MEMBER 

WIL.L.JAM A. ROTH, MEMBER 

COMI'IONWEALTH OF ~ENNSYI..YANIA 

ENVIRONMENTAL. HEARING SOARC 
221 NORTH SE:CONO STRE:O:T 

THIRO FI..OOR 
HARRISBURG. F>E:NNSYI..YANIA 17101 

!7171 787-3483 

CITY OF SCRANTON, Appellant 

1\11. OIANE SMITH 
SEC:I;tETARY TO T ... E BOARD 

v. : EBB Docket No. 85-335-W 
COMMONWEALTH OF PENNSYLVANIA 
DEPAR'l'MENT OF ENVIRONMENTAL RESOUR~, 

and 
DIAMOND COLLIERY COMPANY, Permittee : Issued: December 19, 1986 

OPINION AND ORDER 

Synopsis 

Permittee's Motion for Summary Judgment is granted because the Board 

does not have jurisdiction over any genuine issue of material fact and 

Permittee is entitled to judgment as a matter of law. Scranton's 1965 zoning 

ordinance was not preempted by the enactment of the SMCRA. Permittee must, 

therefore, comply with the requirements of both SMCRA and.the 1965 Scranton 

zoning ordinance. The DER, however, need not await the ultimate adjudication 

of the issue of compliance with Scranton's zoning ordinance in a parallel 

forum before reissuing a Surface Mining Permit. 

OPINION 

Diamond Colliery Company (Permittee) seeks to commence a coal 

mining operation upon a portion of approximately two hundred acres of land 

located in the West Mountain area of the City of Scranton. In 1982, Diamond 

·Colliery Company (Permittee) advanced this goal by applying for two required 

permits; a mine drainage permit issued by the Department of Environmental 
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Resources (DER) in accordance with the Surface Mining Conservation and 

Reclamation Act (SMCRA), the Act of May 31, 1945, P.L. 1198, No.418, as 

amended, 53 P.S.§1396.1 et seg. and the Clean Streams Law, the Act of June 22, 

1937, P.L. 1987, No. 394, as amended, 35 P.S. §691.1 et seg.;. and also a local 

zoning permit from the City of Scranton (Appellant) pursuant to the 1965 

Zoning Ordinance of the City of Scranton, Section 7.404 (Special Use Permit). 

Permittee's application for the mine drainage permit was granted by 

DER, and the permit was issued on September 12, 1982. This permit specified 

that mining activity must begin at the site in question within three years 

from the date of permit issuance. Appellant never appealed the issuance of 

this mine drainage permit. Permittee's application for the local zoning 

permit, however, was denied by the City of Scranton Board of Zoning Appeals on 

November 22, 1983. 

Permittee appealed the denial of the local zoning permit to the 

Court of Common Pleas of Lackawanna County on December 9, 1983. (83 Civ 

6169). Subsequently, on May 16, 1985, an Order was issued by the Common Pleas 

court reversing the decision of the Board of Zoning Appeals, and ordering the 

Board of Zoning Appeals to issue the local zoning permit. The City of 

Scranton appealed this decision to the Commonwealth Court of Pennsylvania on 

May 17, 1985 (1323 C.D. 1985). The issue in this appeal was whether the City 

of Scranton's local zoning laws permitted a four or five acre plot to be mined 

at the time of Permittee's application. 

This protracted local zoning permit litigation prevented the 

Permittee from proceeding with its proposed mining operation until May 16, 

1985. As noted above, the mine drainage permit, issued by the DER in 

September, 1982, was granted contingent upon the Permittee commencing mining 
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operations within three years from the date of the permit issuance. The 

Permittee applied for a reissuance of this permit on July 25, 1985, as it 

became evident that, in all likelihood, Permittee would not meet the three 

year condition. 

The DER granted Permitte's application for reissuance, and issued a 

Surface Mining Permit to Permittee on July 25, 1985. 1 Appellant filed the 

instant appeal with the Environmental Hearing Board (Board) from the DER's 

permit reissuance on August 8, 1985, arguing that DER's permit reissuance was 

premature because Appellant's appeal of the local zoning permit was still 

pending before the Commonwealth Court. This allegedly premature permit 

reissuance, Appellant asserts, is an arbitrary and capricious agency action. 

The Commonwealth Court, on December 9, 1985, quashed and dismissed 

Appellant's appeal from the Common Pleas order directing issuance of the local 

zoning permit. Appellant's Motion for Reconsideration filed with the 

Commonwealth Court was denied. Appellant now has a petition pending before 

the Supreme Court of Pennsylvania for review of the Commonwealth Court 

decision. 

Permittee filed a Motion for Summary _Judgment or to Dismiss the 

instant appeal, which is the·focus of this Order, asserting that since the 

Environmental Hearing Board does not have jurisdiction to de~ide local zoning 

matters, Appellant's arguments in this appeal are irrelevant to the present 

tribunal. Moreover, since Appellant's appeal is essentially entirely based 

upon these irrelevant legal arguments, the Board should grant the Permittee 

Summary Judgment on all counts of the present appeal. In the alternative, 

1DER's m1n1ng permit scheme was modified in 1983. Under the new system, the 
mine drainage permit and its accompanying mining permits were replaced by a 
single, all-encompassing Surface Mining Permit. 
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Permittee argues that since Appellant failed to appeal the original issuance 

of the mine drainage permit, it has waived its right to contest the DER 

permit reissuance and this appeal should be dismissed. 

Appellant admits in its Answer to Permittee's Motion for Summary 

Judgment or to Dismiss that its entire appeal is essentially based upon the 

argument that the DER permit reissuance was a premature action because the 

DER did not consider the pending Commonwealth Court appeal. See Permittee's 

Motion for Summary Judgment or to Dismiss, Paragraph 11, p.4. See also 

Appellant's Answer to Permittee's Motion for Summary Judgment or to Dismiss, 

Paragraph 11, p.1 (where Appellant admits to Permittee's characterization of 

its appeal). The Appellant also asserts, however, that there is a genuine 

issue ·Qf fact which remains to be resolved--namely, whether or not local 

zoning laws permit a four five acre site to be mined--thus prohibiting summary 

judgment. 

The Board agrees with Permittee's arguments and grants summary 

judgment as to all counts of Appellant's Notice of Appeal. Before 

enunciating the rationale of the Board's decision, however, it is necessary to 

clarify the differences between the two permit schemes .involved in this 

litigation. 

Under the Surface Mining Conservation and Reclamation Act, a party 

seeking to partake in a mining operation must not only receive a surface 

mining permit from the DER (52 P.S.§1396.4), it must also comply with any 

local zoning ordinances (52 P.S.§1396.17(a)) promulgated pursuant to the 

Pennsylvania Municipalities Planning Code (MPC), the Act of July 31, 1968, 

P.L. 805, as amended, 53 P.S.§10101 et seg. More specifically, SMCRA states, 

"[e]xcept with respect to ordinances adopted pursuant to .•. the 'Pennsylvania 

Municipalities Planning Code,' all local ordinances and enactments purporting 
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to regulate surface mining are hereby superseded. The Commonwealth by this 

enactment hereby preempts the regulation of surface mining as herein defined." 

52 P.S.§l396.17(a). Thus, unless Scranton's zoning ordinance was adopted 

pursuant to the MPC, the provisions of the local zoning ordinance are 

preempted by SMCRA. 

Scranton adopted the zoning ordinance in question in 1965, before the 

enactment of the MPC. Zoning Ordinance for the City of Scranton, File of the 

Council No. 5 1965. The Permittee applied for its local zoning permit under 

this 1965 zoning ordinance. The Pennsylvania Municipalities Planning Code, 

effective January 1, 1969, uniformly regulates local use and specifically 

empowers cities of the second class A to develop their own zoning ordinances 

as planning devices. 53 P.S.§10101. Scranton is a city of the second class A. 

The MPC also repeals prior enabling laws relating to zoning, yet preserves and 

continues the actual zoning ordinances promulgated under such prior enabling 

legislation. 53 P.S.10103. See Gerstley et al. v. Cheltenham Township 

Commissioners, 95 Montg. 195 (1971). Thus, upon the effective date of the 

MPC, Scranton's zoning ordinance was preserved and continued; however, 

Scranton's zoning ordinance was thereafter considered as promulgated pursuant 

to the MPC. Id. See also Tritownship Citizens Association, et al. v. 

Clifford Strausbaugh, et al., 14 Adams L.J. 197 (1973). It.follows that 

Scranton's 1965 zoning ordinance was not preempted by the passage of the MPC, 

but rather was specifically authorized by the MPC. Permittee must, therefore, 

comply with both the terms of Scranton's ordinance, and the requirements of 

SMCRA. 

Scranton has an extensive local zoning permit scheme for surface 

mining operations. Zoning Ordinance for the CitX of Scranton, File of Council 

No. 5, 1965 (as amended in 1983) Article VI & VII, §§6.800 & 7.404. More 
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specifically, mining is not permitted unless approved as a special exception 

and the activity complies with all other conditions of the ordinance. 

See, Zoning Ordinance Article VI, §6.800. In summary, Diamond must obtain two 

separate permits before commencing mining on its property; a surface mining 

permit issued by the DER, and a local zoning permit issued by the City of 

Scranton. These permits are separate and independent requirements for mining 

at the site in question and each has its own separate and independent path of 

appeal. 

The EHB only has jurisdiction over appeals from DER agency actions, 

such as the issuance of a Surface Mining Permit, and is not a tribunal of 

general jurisdiction. 71 P.S.§510-20. See also, Bethlehem Steel Corp. v. 

DER, 390A.2d 1383, 37 P"a·. Cmwlth 479 (1978). The Local Agency 

Law, the Act of April 28, 1978, P.L. 202, No. 53, 2 P.S. §752, on the other 

hand, provides that "any person aggrieved by an adjudication of a local 

agency ..• shall have the right to appeal therefrom to the court vested with 

jurisdiction ••• 11 2 P.S. §752. The Common Pleas courts generally have 

jurisdiction over decisions of the Boards of Zoning Appeals. 42 P.S.§931(a). 

In conclusion, although SMCRA reqires compliance with both DER and local 

zoning rules, local zoning ordinance adjudications are not reviewable by the 

EHB. 

Pennsylvania Rule of Civil Procedure 1035 provides that summary 

judgment may be rendered where there is no genuine issue of material fact and 

the moving party is entitled to a judgment as a matter of law. Marlin L. 

Snyder v. DER, 1985 EHB 671. In ruling upon a motion for summary Judgment, 

the Board is entitled to examine the pleadings, answers to interrogatories, 

and admissions of the parties. Id. 

Appellant asserts in its Answer to Permittee's Motion to Dismiss that 
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there is one genuine issue of material fact in this appeal- namely, whether or 

not local Scranton zoning laws permit a four or five acre plot to be mined. 

See Paragrap~ g, Notice of Appeal. From the discussion above, however; it is 

evident that the Board does not have jurisdiction to interpret the 

particularities of local zoning laws. See also Township of Hilltown, 1980 EHB 

215, 2~1. Since the Board does not have jurisdiction over the local zoning 

issue, any issue of fact relevant to the propriety of these zoning laws, such 

as whether a four or five acre plot may be mined, is not material to the 

instant appeal. Appellant fails to identify any other genuine issues of fact 

which are material to this dispute in its Answer to Permittee's Motion for 

Summary Judgment. Since there is no genuine issue of material fact, Permittee 

has satisfied the first prong of the inquiry of summary judgment. 

The Board must now address whether Permittee is entitled to a 

judgment as a matter of law. The Appellant admits in. its Answer to 

Permittee's Motion for Summary Judgment or to Dismiss Appeal that its entire 

appeal is essentially based upon the prematurity argument. Paragraph 11, 

Answer to Permittee's Motion for Summary Judgment or to Dismiss Appeal. More 

specifically, the Appellant argues that DER's reissuance of a Surface Mining 

permit to P~rmittee was premature because DER had a duty to consider the final 

determination of Appellant's pending appeal with the Commonwealth Court. 

Paragraph a, Notice of Appeal. This premature action by DER, Appellant 

argues, amounts to an arbitrary and capricious exercise of power by the DER 

because it did not consider local zoning ordinances or-the health and safety 

of the local residents. Paragraphs b,c,d,e,& f, Notice of Appeal. 

Appellant's legal arguments are incorrect, and Permittee.is entitled 

to a judgment as a matter of law. As noted above, in addition to directing 

compliance with its own requirements, SMCRA provides that local zoning . 
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ordinances enacted pursuant to the MPC must also satisfied. 52 

P.S.§1396.17(a). Therefore, in the instant case, both SMCRA, and Scranton's 

1965 zoning ordinance must be satisfied before Permittee can proceed with its 

mining operation. These two sets of requirements are separate and 

independent. Appellant is presently seeking review of the Scranton zoning 

ordinance before the Pennsylvania Supreme Court. The Appellant asserts that 

the DER should have delayed its decision regarding reissuance of Permittee's 

Surface Mining Permit under SMCRA until a final decision is rendered on the 

local zoning permit. 

In Township of Hilltown, supra, the Board specifically addressed the 

issue of whether the DER must delay its decisionmaking until a relevant 

parallel proceeding is finally decided. The Board held that, "DER need [not] 

await the outcome of the Common Pleas Court proceeding before passing upon a 

permit •.• which might be affected by local zoning." Id. at 221. The Board 

hereby extends its holding in Hilltown to include appellate proceedings at the 

Commonwealth and Supreme courts within its scope. No arguments have been 

advanced, nor has the Board become cognizant of any reason, which ~ould 

compel the Board to limit this holding in Hilltown to Common Pleas 

proceedings~ 

Finally, Appellant argues correctly that the DER has a duty to 

consider local zoning ordinances~ The Board holds, however, that DER did 

consider local zoning ordinances when it reissued the permit specifically 

subject to compliance with the local zoning ordinances enacted pursuant to the 

MPC, as noted under paragraph 9 of the permit. And, P~rmittee is in. 

compliance with those zoning ordinances as determined by the Lackawanna 

County Court of Common Pleas and the Commonwealth Court, determinations which 

have not been superseded pending the Pennsylvania Supreme Court's disposition 
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of Appellant's petition for review. 

In conclusion, the Board finds that there is no genuine issue of 

material fact within the jurisdiction of the Board. Moreover, the Board holds 

that Scranton's local zoning ordinance was not prempted by the SMCRA. 

Furthermore, the Board holds that Permittee is entitled to a ruling as a 

matter of law. In doing so, the Board reaffirms its holding in Hilltown and 

extends it to judicial proceedings in the Commonwealth and Supreme courts. 

Wherefore, Permittee is granted summary judgment as to all counts of 

Appellant's Notice of Appeal, given Appellant's admission that its entire 

appeal is essentially based upon its prematurity argument.2 

2 Since the entire appeal has been decided by summary judgment, it is not 
necessary for the Board to address Permittee's Motion to Dismiss for failure to 
appeal the original permit issuance. 
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ORDER 

AND NOW, this 19th day of December, 1986, it is ordered that Diamond 

Colliery's Motion for Summary Judgment is granted and the City of Scranton's 

appeal is dismissed. 

DATED: December 19, 1986 

cc: Bureau of Litigation 
Harrisburg, PA 

bl 

For the CODmonwE!alth, DKR: 
Bernard A. Labuskes, Jr., Esq. 
Central Region 

For Appellant: 
John J. Minora, Esq. 
Scranton, PA 

For Permittee: 
Patrick J. Mellody, Esq. 
Scranton, PA 

ENVIRONMENTAL HEARING BOARD 

MAXINE WOELFLING, CHAIRMAN 

EDWARD GERJUOY, MEMBER l/ ' 

WILLIAM A. ROTH, KEMBER 
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MAXINE WOE1.FLJNG, CHAIRMAN 

EDWARD GERJUOY, MSMBIER. 

WILLIAM A, ROTH, MI!MBIER 

COMMONWEALTH OF FIENNSYI.VANIA 

E:NVJRONMENTAL HEARING SOARO 
Z21 NORTH SE:cONO STRE:S:T 

l"HIRO FI.OOR 
HARRISBURG, FIE:NNSYI.VANIA 17101 

!7171 787-3483 

LUCKY STRIKE COAL CORPORATION, and 
LOUIS J. BELTRAMI, Appellants : 

v. . . EBB Docket No. 80-211-W 

M. DIANE SMITH 
SIEC!JIETARV TO T>4C BOARO 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES Issued: December 19, 1986 

OPINION .AND ORDER 

Synopsis 

The Board, in its discretion, denies Appellants' Motion for_View of 

Premises because Appellants neglected to advance their case via traditional 

legal procedures. 

OPINION 

The above captioned case arose when Lucky Strike Coal Company, and 

its president and Chairman of the Board, Louis J. Beltrami (Appellants), 

appealed a civil penalty assessment issued on December 15, 1980 by the 

Department of Environmental Resources (DER) for Appellants' alleged violation 

of its Water Quality Management Permit issued pursuant to section 307 of the 

Clean Streams Law, the Act of June 22, 1937, P.L. 1987, as amended, 35 P.S.§ 

691.1 et seg .. More specifically, Appellants operate a coal sizing operation 

known as the Huber Colliery located in Ashley Borough, Luzerne County. DER 

asserts in its civil penalty assessment that as a result of Appellants'· coal 

washing procedure, industrial waste was discharged into the waters of the 

Commonwealth in violation of the limitations in Appellant's permit. A 

.hearing on the merits of this controversy was held before the Environmental 
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Hearing Board (Board) on November 19, 1984. Subsequent to the hearing, yet 

prior to adjudication, Board Member Anthony Mazullo--the member to whom this 

case was assigned for primary handling--resigned from the Board. Mr. Mazullo 

had participated in an on-site view of the premises in question prior to the 

hearing on the merits. The above captioned case was reassigned to Board 

Chairman Maxine Woelfling upon Mr. Mazullo's departure. 

The Board set a post-hearing briefing schedule for the parties 

shortly after the hearing. The DER filed its post-hearing memorandum of law 

on April 16, 1985. The Appellants, on the other hand, requested several 

extensions for filing their post-hearing pleadings. Appellants, eventually, 

failed to file any post-hearing pleadings with the Board before the final 

deadline. 7he Board, in an Order dated March 24, 1986, indicated that, as a 

sanction for Appellants' failure to promptly file, it would not consider any 

post-hearing pleadings by Appellants. 

On April 25, 1986 Appellants requested an on-site view be held by the 

Board prior to adjudication. This request was based on the fact that prior 

Board Member Mazullo had held a view, and that Appellants should have the 

opportunity to "explain11 the site to the present Board members. Chairman 

Woelfling granted Appellants' request by a letter dated April 30, 1986. The 

DER, however, responded by indicating that it was not presented with a copy of 

Appellants' request for a view until April 28, 1986--thus, it was unable to 

respond before the Board granted this request. The Commonwealth filed a 

response in opposition to the Appellants' view request asserting that the 

Board should not let Appellants explain the conditions at the site during a 

view since Appellants neglected to present any defenses at trial or file 

their post-hearing pleadings. Moreover, DER noted that the conditions at the 
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site have changed a great deal since Mr. Mazullo 1 s November, 1984 view. 

On May 19, 1986 the Board issued an order concurring with DER 1 s 

objections and rescinding its previous grant of a view. Appellants filed a 

Petition Requesting View of Premises on May 27, 1986, which is essentially a 

motion for reconsideration, and is the focus of the present Order. DER 

responded to Appellants' request by filing a Response to Petition Requesting 

View of Premises and New Matter again stating that Appellants should not be 

able to present evidence in the extraordinary method of a view when they had 

neglected to present evidence by the more proper procedures of hearing 

testimony and post-hearing pleadings. Moreover, the DER also characterized 

Appellants May 27, 1986 pleading as a motion for reconsideration of an 

interlocutory order which is unappealable. 

The Board agrees with the arguments advanced by the DER, and 

therefore, once again denies Appellants' Petition for View of Premises. Board 

Rules of Practice and Procedure 21.98 states, 11 [t]he Board may upon 

reasonable notice and at reasonable times inspect any real estate including 

any body of water, industrial plant, building or other premises when the 

Board is of the opinion that such as a viewing would have probative value in 

any matter in hearing or pending before the Board. 11 25 Pa. Code §21.98. 

From the wording of this regulation it is obvious that the Board has absolute 

discretion when deciding whether to hold a view. 

The Board recently granted a motion for view in the case of Penn 

Maryland Coals, Inc. v. DER, 83-188-W (Issued November 5, 1986). In Penn 

Maryland, as in the present case, former Board Member Mazullo had 

participated in a view of the contested premises prior to the hearing on the 

merits. Mr. Mazullo, who also presided at both hearings, however, resigned 

before issuing respective adjudications. 
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Despite these procedural similarities, the Board believes the present 

case is distinguishable from Penn Maryland and denies Appellants' request. 

The Board takes this position primarily due to Appellants' failure to advance 

any defense at the hearing, and its subsequent neglect to file post-hearing 

pleadings. The right to be heard by an administrative tribunal is a 

constitutional right which ought to be fully exercised. Appellant's failure 

to advance defenses, or meaningfully contest DER's case in chief at the 

hearing, is unfortunately, an opportunity foregone. Moreover, Appellants also 

neglected to file post-hearing pleadings to buttress its case. Now, after 

forgoing these traditional legal procedures, Appellants request the somewhat 

exceptional avenue of an on-site view in an attempt to "explain" its case. An 

on-site view is a supplemental evidentiary option available to clarify and 

further the Board's understanding of a case, not a method of delivering a case 

in chief. The Board holds that what a party neglects to prove via traditional 

legal procedures, it will not be allowed to prove by the extraordinary. 

Finally, the Board believes that an on-site view will provide little probative 

value to the ultimate adjudication of this case. The Board, therefore, in its 

discretion, denies Appellant's Motion for View. The Board also concurs with 

DER's characterization of the Board's on-site view denial as being an 

interlocutory order. Generally, interlocutory orders are not reconsidered by 

the Board save exceptional circumstances. See Brdaric Excavating, Inc. v. 

DER, 85-202-M (Issued July 22, 1986); John F. Culp III v. DER, 1984 EHB 611; 

Chemical Waste Management, Inc. et al. v. DER, 1982 EHB 482. Appellant has 

failed to advance any exceptional circumstances which would justify deviation 

from this practice. 

It should be noted that the Board reconsidered its initial approval 

of the on-site view because DER was not presented with a copy of Appellant's 
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Motion for View. Circumstances of this nature are distinguishable and require 

reconsideration. 

ORDER 

AND NOW, this 19th day of December, 1986, it is ordered that 

appellant's request for on-site view is denied. 

DATED: December 19, 1986 

cc: Bureau of Litigation 
Harrisburg, PA 

bl 

For the Cmmnonwealth, DER.: 
Timothy J. Bergere, Esq. 
Western Region 
Martin H. Sokolow, Esq. 
Central Region 

For Appellant: 
Edward E. Kopko, Esq. 
Pottsville, PA 

ENVIRONMENTAL HEARING BOARD 

MAXINE WOELFLING, CHAIRMAN 
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MAXINE WOEL.FL.JNG, CHAIRMAN 

EDWARD GERJUOY, MEMBER 

WIL.L.IAM A. ROTH. MEMBER 

BRONIA SULTANIK 

v. 

COMMONWEALTH OF F"ENNSYLVANIA 

ENVIRONMENTAL. HEARING SOAFIO 
ZZI NORTH SE:CONO STRE:;;:; 

THIRO F'I..OOR 
HARRISBURG, I"E:NNSYI..VANIA 17101 

!7171 787-3483 

EBB Docket No. 86-191-W 

M. DIANE SMITH 
SECRETARYTOTMEBOARO 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES Issued: December 23, 1986 

smopsis 

OPINION AND O~ER 
SUR 

MOTION TO DISMISS APPEAL 

A letter from the Department of Environmental Resources which on its 

face clearly and finally rejects a proposed sewage facilities plan revision 

is an appealable action over which the Environmental Hearing Board has 

jurisdiction. 

OPINION 

On April 7, 1986, Bronia Sultanik ("Appellant") filed an appeal with 

this Board from a letter dated March 20, 1986, in which the Department of 

Environmental Resources ("DER") found a "Module for Land Developmer;t" 

submitted by Worcester Township ("Township") to be "inadequate." Township 

had submitted the planning module, prepared by Appellant, on December 4, 

1985, requesting approval of a revision to the Township's official sewage 

plan pursuant to §5 of the Pennsylvania Sewage Facilities Act, the Act of 

January 24, 1966, P.L. (1965) 1535, as amended, 35 P.S. §750.5 ("Sewage 

·Facilities Act"), and 25 Pa.Code §71.16. The plan revision was prepared in 
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order to accommodate a subdivision for approximately 277 single family 

dwellings which is proposed by Appellant. 

On August 22, 1986, DER filed a motion to dismiss on the grounds 

that the March 20, 1986 letter did not constitute an appealable final action 

or adjudication of DER. Thus, DER claims the Board lacks jurisdiction to 

review the March 20, 1986 letter. In its memorandum of law in support of the 

motion, DER characterizes the March 20, 1986 letter as merely setting forth 

information concerning capacity needed by DER to make the sewage planning 

determination, not as a final determination itself. In this vein DER refers 

the Board to Sandy Creek Forest, Inv. v. DER, Cmwlth.Ct. , 505 A.2d 

1091 (1986). In Sandy Creek the Commonwealth Court affirmed a Board decision 

finding that a DER letter setting forth the requirements of the regulations 

concerning the information that must be submitted to DER with requests for 

planning approvals for new subdivisions is not a final action. "A letter 

from an agency stating what the law requires is not a final action or 

adjudication and is not appealable." Sandy Creek, supra, at 1093. DER 

argues that the letter presently in question merely represented DER's lack of 

the proper information required and sought a resubmittal accompanied by 

additional information so that a final determination could subsequently be 

made. 

Appellant, as might be expected, strongly disagrees with DER on this 

question. Appellant distinguishes Sandy Creek, supra, and describes the 

letter as a refusal by DER to approve a revision to an·efficial sewage 

facilities plan. Appellant points to numerous cases where the Board has 

taken subject matter jurisdiction over such actions. Lower Providence v. DER 

and County of Montgomery, EHB Docket No. 84-338-G (Issued August 7, 1986); 

Butera v. DER, 1981 EHB 53; Dover Township Board of Supervisors et al. v. 
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DER, 1980 EHB 124; Diehl v. DER, 1979 EHB 105; Eagles' View Lake, Inv. v. 

DER, 1978 EHB 44. The Board here finds it must agree with Appellant. 

Throughout the pleadings of both parties to this appeal Township's 

submittal to DER of December 4, 1985 has been referred to as a request for a 

revision to its official sewage facilities plan. The Board's own examination 

of the submitted materials confirms that it is indeed a request for a 

revision to Township's official plan. Once it has been established that the 

plan revision contains all the information required by 25 Pa.Code §§71.14 and 

71.16, DER is required by §71.16(c) to either approve or disapprove the 

proposed plan revision within 120 days. See, Butera v. DER, 1981 EHB 53. If 

a plan revision is disapproved, DER is required to send a written notice, 

together with a statement of reasons for such disapproval, to each 

municipality included in the plan. DER 1 s only other option after receiving a 

complete request is to inform the municipality within 120 days of submittal 

that an extension of time is necessary to complete the review. 25 Pa.Code 

§71.16(d). 

In its letter of March 20, 1986, DER informed Township that DER had 

"received and reviewed the 'Module for Land Development' submitted as a 

revision to Township's official sewage facilities plan for the above 

referenced proposal as required by the Pennsylvania Sewage Facilities Act." 

The submittal was found inadequate by DER because the sewerage facilities 

intended for use, the Upper Gwynedd-Towamencin Municipal Authority, were 

allegedly "overloaded and the plan revision request is-not consistent with 

their Wasteload Management Corrective Plan and Schedule or current Annual 

Report submitted in accordance with DER's Chapter 94 Municipal Wasteload 

Management Rules and Regulations." As authority for this decision the letter 

cites 25 Pa.Code §§94.14 and 71.16(e)(5). Nothing in the March 30, 1986 
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letter indicates that the planning module was in any way incomplete; rather, 

the letter simply indicates the proposed revision would be incompatible·with 

the overload situa.tion at the Upper Gwynedd-Towamencin plant, grounds for 

disapproval of the revision under the cited regulations. 

DER's reliance on Sandy Creek Forest, Inc. v. DER, Cmwlth.Ct. ___ , 

505 A.2d 1091 (1986) appears misplaced. The appellant in Sandy Creek did not 

properly seek to get approval for its proposed subdivision. Sandy Creek 

Forest, Inc. merely requested DER to declare that no revision to the 

township's official sewage facilities plan would be necessary to accommodate 

the proposed subdivision. No actual request for planning approval, a plan 

revision or supplement was ever submitted. Sandy Creek Forest, Inc. v. DER, 

1985 EHB 516. DER's written response in Sandy Creek simply set forth the 

regulatory requirements for requests for planning approvals for new 

subdivisions. Thus, the court in Sandy Creek found no appealable action to 

be present. In the instant case, we find DER 1 s depiction of the plan 

revision request as inadequate to be a subterfuge for its disapproval of the 

request because of the violations of the wasteload management regulations at 

the sewage treatment plant which would receive the flows from the proposed 

subdivision. As such, DER's letter of March 20, 1986 is a final, appealable 

action over which the Board properly has subject matter jurisdiction. Butera 

v. DER, supra. 
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ORDER 

AND NOW, this 23rd day of December, 1986, it is ordered that DER's 

Motion to Dismiss is denied. The Commonwealth shall file its pre-hearing 

memorandum on or before January 8, 1987. 

DATED: December 23, 1986 

cc: Bureau of Litigation 
Harrisburg, PA 
For tlie Commonwealth, DER: 

Vincent M. Pompa, Esq. 
Eastern Region 

For Appellant: 
Jeffrey T. Sultanik, Esq. 

ENVIRONMENTAL HEARING BOARD 

Jn~ UJ~ 
MAXINE WOELFLING, 

PEARLSTINE, SALKIN, HARDIMAN & ROBINSON 
Philadelphia, PA 

bl 
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MAXINE WOELFLING, CHAIRMAN 

EDWARD GER~UOY,MEMBER 

William A. Roth, Member 

P.G.W. ASSOCIATES 

v. 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
221 NORTH SECOND STREET 

THIRD FLOOR 
HARRISBURG, PENNSYLVANIA 17101 

(717) 787-3483 

: EBB Docket No. 86-635-R 

M. DIANE SMITH 
SECRETARY TO THE BOARO 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 
ANGERMAN ASSOCIATES, INC. , Permittee 

Issued Cecember 23, 1986 

Synopsis 

OPINION AND ORDER 
SUR 

PETITION FOR SUPERSEDEAS 

Appellant's Petition for Supersedeas is denied for nonconformance 

with 25 Pa. Code §21.77. The petition lacks particularity in the facts 

pleaded, lacks citations of legal authority cited as the basis for the grant 

of the supersedeas, inadequately explains failure to support factual 

allegations by affidavits and fails to state grounds sufficient for the 

granting of a supersedeas. 

OPINION 

Appellant P.G.W Associates ("PGW") initiated this matter on November 

19, 1986 when it filed a Notice of Appeal from the issuance of Well Permit 

No. 37-129-22923 ("Permit") by Appellee Department of Environmental Resources 

("DER"). The permit was issued to Angerman Associates, Inc. (''Permittee"). 

In its Notice of Appeal, PGW included a "Request for Supersedeas" which the 

Board deems to be a Petition for Supersedeas ("Petition"). PGW seeks to stay 

the permit issuance, which petition is the subject of this opinion and order. 
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On November 28, 1986 the permittee filed with the Board an Answer 

and Motion to Dismiss Appeal and Deny Appellant's Request for Supersedeas. As 

is the usual Board practice, both PGW and DER were notified of this filing and 

advised to file objections by December 18, 1986. On December 11, 1986 DER 

filed an answer to the Board and indicated that it had no objections to 

permittee's motions. However, DER provided what is purported to be a summary 

of the Board's rules of practice and procedure regarding supersedeas 

petitions and concluded that the Board's requirements were not met. On 

December 16, 1986, PGW filed a letter which requested a hearing and 

summarized its position. 

The Board's rules of practice and procedure regarding supersedeas 

petitions are presented at 25 Pa. Code §21.75 et. ~ Rule 21.77 specifies 

the contents of a petition for supersedeas as follows: 

§21.77. Contents of petition for supersedeas. 

(a) A petition for supersedeas shall plead facts with 
particularity and shall be supported by one of the following: 

(1) Affidavits, prepared as specified in 231 Pa. Code 
Rules 76 and 1035(d) (relating to definitions and motion for 
summary judgement), setting forth facts upon which issuance of 
the supersedeas may depend. 

(2) An explanation of why affidavits have not 
accompanied the petition if no supporting affidavits are 
submitted with the petition for supersedeas. 

(b) A petition for supersedeas shall state with 
particularity the citations of legal authority the petitioner 
believes form the basis for the grant of supersedeas. 

(c) A petition for supersedeas may be denied upon motion 
made before a supersedeas hearing or during the proceedings, or 
sua sponte, without hearing, for one of the following reasons: 

(1) Lack of particularity in the facts pleaded. 
(2) Lack of particularity in the legal authority cited 

as the basis for the grant of the supersedeas. 
(3) An inadequately explained failure to support 

factual allegations by affidavits. 
(4) A failure to state grounds sufficient for the 

granting of a supersedeas. 
(d) The Board, upon motion or sua sponte, may direct that a 

prehearing conference be held. 
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The Board finds PGW's petition lacking particularity as well as 

adequate support. In addition, the petition fails to state grounds sufficient 

for the granting of a supersedeas. 

PGW, at Paragraph 6 of its Notice of Appeal, presented the following 

in support of its petition: 

6. Appellant request the Environmental Hearing Board to grant 
Supersedeas for the following reasons: 

(a) The Appellant is likely to prevail on the merits in 
that: 

(b) 

(1) The gas exploitation rights to this property are 
currently in dispute before the Court of Common 
Pleas; 

(2) That the issued building permit and septic 
permit qualify as a pre-existing building under 
the Oil & Gas Act; and 

(3) That the permit is defective in that it fails to 
consider the minimizing environmental harm to 
surface lands as required by Article I, Section 
27 of the Pennsylvania Constitution. 

That Appellant will suffer imparable [sic] harm if 
Supersedeas is not granted in that: 
(1) The harm sought to be prevented is placement of 

facilities which will present a danger to the 
household which is permitted on the site; and 

(2) The construction of the facilities will destroy 
natural trees and landscaping on the site which 
could only be replaced at exorbitant cost. 

The Board finds that PGW's request for supersedeas has not plead 

facts with particularity as required by the Board's rules, supra. No 

supporting affidavits have been provided, as required by Rule 21.77(a). The 

Board takes note that PGW, in its filing of December 16, 1986 explains the 

lack of affidavits as follows: 

" •.• The facts upon which Appellants request relief are 
contained with specificity in the Notice of Appeal. These facts 
are supported not by an Affidavit by Appellant, but by a 
certified listing of docketing entries and characterizations as 
set forth by the Permittee in his request to Deny Supersedeas. 
This information is contained in the explanation of Permittee 
as the action of the Court of Common Pleas of Westmoreland 
County. The Appellant requests a hearing and determination by 
the Board on the issue as to the competing uses of land. That 
is whether the Department of Environmental Resources may issue 
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a permit which will preclude currently planned development of 
the persons property ... " 

This explanation by PGW is insufficient for the Board to conclude 

that PGW has filed a proper petition. The factual allegations in PGW's 

notice of appeal are not supported by affidavits. Citations of legal 

authority to form a basis for the grant of a supersedeas are not provided. 

Furthermore, the references to a court proceeding in PGW's latest filing, if 

indeed relevant, are not its pleadings but the permittee's. 

In a petition for supersedeas, the petitioner, PGW in this case, has 

the burden to show that it is meets the Board's criteria for a supersedeas. 

Armond Wazelle v. DER, 1984 EHB 865. In addition to the deficiencies noted 

above, PGW has in no way indicated to the Board pleadings as to why it 

believes it is likely to prevail on the merits, why it will be irreparably 

harmed, and why there will be no injury to the public or other parties. Oh 

the basis of the foregoing, it is the Board's conclusion that all of the 

grounds f0r denial per Rule 21.77(c), supra, have been met. 
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ORDER 

AND NOW, this 23rd day of December, 1986, PGW's Petition for 

Supersedeas is denied for nonconformance to 25 Pa. Code §21.77. 

DATED: Cecernber 23, 1986 

cc: Bureau of Litigation 
Harrisburg, PA 

rm 

For the Commonwealth, DER: 
Joseph K. Reinhart, Esq. 
Western Region 

For Appellant: 
William Gleason Barbin, Esq. 
Johnstown, Pennsylvania 

For Permittee: 
George A. Kotjarapoglus, Esq. 
Greensburg, Pennsylvania 

ENVIRONMENTAL HEARING BOARD 

WILLIAM A. ROTH, MEMBER 
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ADJUDICATION 

By Edward Gerjuoy, Member 

Syllabus 

The Appellant has appealed a DER order requiring reclamation 

measures on a number of sites previously mined by the Appellant. The 

Appellant also has appealed a later order which, for three of these sites, 

ordered cessation of mining until there had been compliance with the terms of 

the first order. The Board has sustained these appeals in some respects, and 

dismissed them in others, while ruling as follows. DER 1 s evaluation of any 

distinct component of OHM's reclamation activities at a particular site 

(e.g., backfilling to AOC at that site) is to be based on the statutes and 

regulations in effect at the time DER is made aware that the aforesaid 

component of OHM's reclamation activities has been completed to OHM's (though 

of course not necessarily to DER 1 s) satisfaction. However, a permittee who 

fails to reclaim promptly risks the possibility that the statutory and/or 

regulatory reclamation standards will be made more rigorous by the 

Legislature and/or the Environmental Quality Board. DER is permitted to 
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adopt enforcement policies in the absence of regulations, provided DER can 

justify its adoption of these policies and provided these new enforcement 

policies are not obviously proscribed by existing statutory and/or regulatory 

language. Within the confines of the Statutory Construction Act, there is no 

reasonable construction of the language of the old Surface Mining Conservation 

and Reclamation Act, ("SMCRA11
) 52 P.S. §1396.1 et seg. (the version in effect 

before October 10, 1980) which can imply that post-mining slope grades 

approximately equal to the pre-mining grades would be in violation of old 

SMCRA requirements. For those sites whose AOC grading were to be evaluated by 

the standards in effect prior to October 10, 1980, DER did not meet its burden 

of justifying AOC policies more rigorous than the (prior to October 10, 1980) 

statutory and regulatory language describing contouring requirements. Thus, 

insofar as the Order required OHM to perform new backfilling and grading on 

the site covered, e.g., by mining permits MP 615-4 and 615-4(A), the Order was 

an abuse of DER's discretion. 

It is not reasonable for DER (and the public it serves) to wait 

indefinitely for reclamation of a previously mined area because the operator 

who did the mining hopes to do additional mining on the site at some 

unspecified future date. An improperly graded depression 2250 to 5000 square 

feet in area, even though much less than one percent of the properly graded 

and backfilled area on a reclaimed mining site, is not necessarily a de 

minimus failure to fully meet reclamation requirements.,, DER's order 

requiring regrading of this 2250 to 5000 square foot depression area was not 

an abuse of DER's discretion even though the regrading will force this 

appellant to damage trees planted on the site by the landowner. DER's order 

requiring Appellant to tear down an allegedly hazardous bridge across a 
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stream did not estop DER from ordering reclamation of the site covered by MP 

615-22 even though the Appellant, in order to gain access to the MP 615-22 

site, would have to cross the stream. 

The standard mining permit condition requiring that backfilling be 

done concurrently with the progress of the stripping operation "to the 

highest degree possible" must be interpreted as requiring concurrent 

backfilling to the highest degree possible "unless clearly impractical." It 

is not practical for a mine operator to reclaim an area he reasonably expects 

to re-mine. A mine operator who, eight months previously, has filed a 

non-frivolous application to mine limestone in an area the operator 

previously has mined for coal should be allowed to defer commencing 

reclamation of the area until DER has acted on the limestone mining 

application. Once the limestone mining application has been refused, 

however, the operator is obliged to reclaim without further delay. Under the 

SMCRA, it is reasonable for DER to require a mine operator who has lost his 

coal mining license to obtain DER's permission before the operator removes a 

coal stockpile on a site in an attempt to comply with a DER order requiring 

proper disposition of that stockpile; in the absence of a showing that DER 

refused such permission, however, an order by DER requiring disposal of the 

coal stockpile in accordance with regulations is not an abuse of DER's 

discretion. 
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INTRODUCTION 

On December 23, 1981, DER issued an administrative order (the 

"Order") addressed to William C. Leasure ("Leasure") and Old Home Manor,· Inc. 

("OHM") ordering Leasure and OHM to remedy various alleged violations at a 

number of surface mining sites which had been operated by OHM under some 

sixteen mining permits (not counting permit amendments) from DER. The Order 

was appealed by OHM at the above-captioned docket number, and by Leasure at 

Docket No. 82-007-G. OHM and Leasure each also filed petitions for 

supersedeas of the Order. The hearings on these petitions were consolidated, 

although the appeals were not; these consolidated hearings included ten days 

of testimony, during the period April 13 - June 3, 1982. 

On April 11, 1983, the Board denied OHM's petition for supersedeas 

of the Order, except for a single clause in the Order; Leasure's petition was 

granted, except for a limited number of the sites referred to in the Order. 

Old Home Manor and W. C. Leasure v. DER, 1983 EHB 396. Thereafter, the 

parties commenced extensive settlement discussions, which resolved many but 

not all of the disputed issues; the parties' agreements on various issues, 

and on various undisputed facts, have been embodied in stipulations which 

have been made part of the record (see infra). Eventually a single day of 

hearing on the merits of the OHM and Leasure appeals was held,1 on February 

7, 1985. At this consolidated hearing on the merits the parties stipulated 

(Bd. Ex.1)2 that the record for the hearing on the merits included all 

1 The transcript for this single day of hearings will be denoted as Tr 
II. 

2 Exhibits ("Ex.") will be identified as follows: Bd. denotes Board 
Exhibits; DER Exhibits have the prefix "C", i.e., Ex.Cl is DER's first exhibit; 
OHM Exhibits have the prefix "P" (for "petitioner"), i.e., Ex.P2 is OHM's 
second exhibit. 
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evidence introduced during the aforementioned ten days of hearings on their 

petitions for supersedeas ("supersedeas hearings").3 The consolidated 

hearing on the merits also involved the appeal of the Order which had been 

filed by Manor Mines, Inc. ("MMI") at Docket No. 82-005-G. This 82-005-G 

appeal already has been adjudicated. Manor Mines, Inc. v. DER, Docket No. 

82-005-G (Adjudication, October 8, 1986). The consolidated hearing on the 

merits and the instant Adjudication also pertain to OHM's appeal at Docket 

No. 84-121-G, which on November 29, 1984, was consolidated with the original 

OHM appeal at 82-006-G, under the 82-006-G docket number; the 84-121-G appeal 

was from a DER compliance order ("Order II") dated March 5, 1984, alleging 

OHM's failure to comply with certain paragraphs of the originally 

appealed-from December 23, 1981 Order. 

Both parties have filed post-hearing briefs, although only after 

many mutually agreed-upon requests for extensions of time; in fact, OHM's 

post-hearing brief was not filed until July 14, 1986. Therfore, we now can 

and do proceed to adjudicate, without undue delay on the Board's part. 

Before so doing we add that Leasure's contentions in his appeal at 82-007-G 

differ from OHM's contentions in the above-captioned appeal only as follows: 

For various reasons, Leasure claims that DER has no jurisdiction over 

Leasure, and had no right to address the Order to Leasure. In other 

respects, particularly with respect to DER's allegations of violation of the 

surface mining statutes and regulations at the sites and the reclamation 

requirements imposed by the Order, OHM's and Leasure's .Gontentions are 

identical. Moreover, Leasure was one of OHM's principal witnesses during the 

hearings, identified himself as the president of OHM (Tr.13), and throughout 

3 The transcripts for these ten days of supersedeas hearings were 
consecutively paginated, and will be denoted simply as Tr. 
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has been represented by the same counsel as OHM. Therefore, this 

Adjudication of OHM's appeal also serves as an adjudication of those 

contentions of Leasure's 82-007-G appeal which are identical with OHM's 

contentions in the instant appeal; to be specific, those identical 

contentions have been identically litigated and adjudicated in the instant 

OHM 82-006-G and Leasure 82-007-G appeals. When we adjudicate the 82-007-G 

appeal, we will not discuss these "identical" contentions of Leasure's, which 

have been fully adjudicated herein. 

Before continuing, we add for the record that this Adjudication does 

respond to all contentions by the parties which are pertinent to the 82-006-G 

appeal and which the Board deemed to have some merit. Contentions pertinent 

to this 82-006-G appeal which are not responded to in this already overly 

long Adjudication were deemed wholly without merit, and herewith are 

rejected. Also, in general any arguments not pursued by the parties in their 

post-hearing briefs have been deemed waived. Robert Kwalwasser v. DER, 

Docket No. 84-108-G (Adjudication, January 24, 1986); Equipment France, Inc. 

v. Toth, 476 A.2d 1366 (Pa.Super.l984); Schneider v. Albert Einstein Medical 

Center, 390 A.2d 1271 (Pa.Super.1978). 

FINDINGS OF FACT 

General 

1. The Appellant in this consolidated appeal is Old Home Manor 

("OHM"), a Texas corporation licensed to do business in Pennsylvania; OHM's 

Pennsylvania address is R. D. #2, Homer City, PA 15748. 

2. The Appellee is the Commonwealth of Pennsylvania Department of 

Environmental Resources ("DER"), which is the agency of the Commonwealth 

empowered to administer and enforce the Clean Streams Law, the Act of June 22, 
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1937, P.L. 1987, as amended, 35 P.S. §691.1 et seg. ("CSL"), the Surface 

Mining Conservation and Reclamation Act, the Act of May 31, 1945, P.L. 1198, 

as amended, 52 P.S. §1396.1 et seg. ("SMCRA"), Section 1917-A of the 

Administrative Code, the Act of April 9, 1929, P.L. 177, as amended, 71 P.S. 

§510.17, and the Rules and Regulations of the Environmental Quality Board 

adopted thereunder. 

3. OHM's principal business ,is coal mining (Tr.13). 

4. William C. Leasure ( 11Leasure11
) is the president of OHM (Tr.13). 

5. On December 23, 1981, DER isued an administrative order (the 

"Order") to OHM; this Order is the subject of the appeal originally docketed 

at 82-006-G. 

6. The Order was concerned with the following mine drainage permits 

and mining permits which had been issued to OHM: 

Mine Drainage 
Permit No. 

3971BSM2 

3971BSM2 

3971BSM2 

3973SM8 

3971BSM2 

3474SM10 and 
Amendments 

3973SM8 

Mining Permit No. 

*615-1(AS) 

615-4 & 
615-4(A) 

615-6 & 
615-6(A) 

615-10 & 
615-10(A) 

615-12 
615-12(A) & 
615-12(A2) 

615-17(A3), 
615-17(A4), 
615-17(A6), 
615-17(A7), & 
615-17(A8) 

615-22 
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Township/County 

Brushvalley Township 
Indiana County 

Brushvalley Township 
Indiana County 

Brushvalley Township 
Indiana County 

Buffington Township 
Indiana County 

Brushvalley Township 
Indiana County 

Fairfield and Ligonier 
Townships, Westmoreland 
County 

Buffington Township 
Indiana County 



3974SM43 

3974SM24 

3474SM1(T) 

3977SM10 

3977SM11 

3474SM10 

3474SM10 

*615-28 

~:615-31, 

*615-31(A4), & 
*615-31(A5) 

615-35 

~'615-40 

~'615-41(C) 

615-42 

615-44 & 
615-44(A) 

~:special Reclamation Project No. 4 7 

39(a)77SM3 Special Reclamation 
Project No. 445 

Brushvalley Township 
Indiana County 

Green Township 
Indiana County 

Fairfield Township 
Westmoreland County 

Montgomery Township 
Indiana County 

Washington Township 
Indiana County 

Ligonier Township 
Westmoreland County 

Ligonier Township 
Westmoreland County 

Brushvalley Township 
Indiana County 

White Township 
Indiana County 

* Asterisked items no longer are at issue in this appeal; see Finding of 
Fact 7, infra. 

7. The parties have stipulated that the following OHM mining permit 

areas no longer are at issue in this proceeding: Special Reclamation Project 

47; MP 615-1(A5); MP 615-28; MP 615-31, 31(A4) and 31(A5); MP 615-40; and MP 

615-41(C). (Bd.Ex.1) 

8. The Order made various findings, to the general effect that OHM 

had violated the CSL, SMCRA and regulations pertaining thereto at the mining 

sites listed in Finding of Fact 6. 

9. The Order required OHM to commence reclamation and correction of 

all illegal (according to the findings in the Order) conditions on the 

various sites within seven days of receipt of the Order. 

10. The Order set forth a site-specific schedule for completion of 
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the aforesaid ordered reclamation and correction (this schedule is reproduced 

infra, under the appropriate mining permit headings). 

11. In general, OHM's appeal of the Order challenged DER's findings 

and the correction schedule DER had ordered. 

12. In December 1979~ Leasure had a meeting with Anthony Ercole 

("Ercole"), who at the time of the meeting and when he testified at the 

hearing was Director of DER's Bureau of Mining and Reclamation. (Tr.16, 890) 

13. At this meeting all the mining sites which are the subject of 

this Adjudication were discussed. (Tr.16-19, 891-3) 

14. One of the topics of discussion at this December 1979 meeting 

was Leasure's belief that many of the sites were ready for bond release. 

(Tr.16-18, 892) 

15. Thereafter, in the spring and summer of 1980, all the mining 

sites which had been discussed at the December 1979 meeting were inspected by 

DER, including inspections by Ercole himself. (Tr.893-4) 

MP 615-4 and 4(A) 

16. On the mining site covered by MP 615-4 and 4(A), the Order 

imposed the following correction schedule: 

a. OHM shall backfill and grade the site to 
its approximate original contour by August 15, 
1982, and shall revegetate the site so as to 
establish the permanent vegetative cover required 
by the conditions of the mine drainage permit and 
by the Regulations of the EQB at 25 Pa. Code, 
Chapters 77 and 102, by September 15, 1982. 

b. During and after reclamation all surface 
water shall be controlled by the implementation 
and maintenance of erosion and sedimentation from 
the site. These controls shall be implemented by 
February 1, 1982. 

c. The backfilling equipment necessary to 
complete the reclamation by the stated date shall 
be placed on the site on April 15, 1982, and shall 
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be operated thereafter, at a m1n1mum, for eight 
(8) hours a day, five (5) days a week, until the 
completion of all reclamation. 

17. OHM completed its coal removal activities at this site prior to 

December 1979. (Tr.43) 

18. MP 615-4 and 4(A) require that backfilling be to approximate 

original contour ("AOC"). (Ex.C13, C21-C, C22, C22-A) 

19. As of February 7, 1985, conditions on the areas covered by MP 

615-4 and 4(A) remained as described during the supersedeas hearings. (Bd. 

Ex.l) 

20. OHM completed its backfilling activities at this mine in 

1975-76. (Tr.50, 59-60) 

21. OHM did not file completion reports for MP 615-4 and 4(A) until 

some time after December 9, 1980, the date on those completion reports. 

(Ex.C24, C25) 

22. These completion reports asserted that OHM had properly 

backfilled and graded, but had not yet completed planting. (Ex.C24, C25) 

23. These completion reports stated that OHM had affected all the 

acres permitted under MP615-4 and 4(A). (Ex.C24, C25) 

24. Well before October 10, 1980, DER was aware that OHM had 

completed its backfilling activities at this site. 

25. There are large rocks in the site, especially on its north and 

northeast slopes. (Tr.1315, 45-46) 

26. The graded slopes are steeper than DER no~mally regards as 

acceptable to meet its AOC standard. (TR.II 48, 64) 

27. The slopes do not blend in with the rest of the terrain. 

(Tr.1318-19, Tr.II 51, Ex.C23-H, C48) 

28. Some surfaces above the slopes are rough, with depressions and 

1257 



rocks. (Tr.1327, Tr.II 51, Ex.C23-H) 

29. The rocks mentioned in Finding of Fact 25 are numerous, and 

sometimes are as high as three and one half feet. (Tr.1323-26, Tr.II 45-52, 

Ex.C23, C23-C, C23-F, C23-K) 

30. According to DER, in order for this site (or other similarly 

graded sites which are the subject of this appeal) to be acceptably AOC, the 

slopes would have to be made less steep and blended into the surrounding 

terrain, and large rocks would have to be removed or buried. (Tr.1318-19, 

Tr.II 48, Tr.II 53-4, Ex.~48) 

31. DER's decision, that the slopes on this site (and on other sites 

which are the subject of this appeal) were not acceptably AOC, was based on 

visual observation. (Tr.II 59-60) 

32. DER presented no quantitative measurements of the steepness of 

the slopes on this site (or of any slopes on any sites which are the subject 

of this appeal). 

33. DER's decision, that the slope on this site (and on other sites 

which are the subject of this appeal) were not acceptably AOC, was not based 

on any observations of the pre-mining contours. (Tr.II 59-64) 

34. DER does not believe that the decision as to whether the 

backfilled slopes on this site (or on any site which is the subject of this 

appeal) are acceptably AOC requires a knowledge of the pre-mining slope 

contours. (Tr.II 60-64) 

35. Leasure testified that, on visual observation, the post-mining 

slopes on this site were about the same as the pre-mining slopes. (Tr.49, 

57-8) 

36. There was testimony suggesting that DER's decision--that the 

post-mining slopes on this site (and on other sites which are the subject of 
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this appeal) were too steep--was based on departmental guidelines as to what 

constitutes acceptable AOC. (Tr.II 61-63) 

37. DER presented no evidence to justify its use of these AOC · 

guidelines, for this site or any other site which is the subject of this 

appeal. 

38. DER's post-hearing brief offered no justification for the use of 

such AOC guidelines, for this site or any other site which is the subject of 

this appeal. 

39. There are no erosion and sedimentation problems on this site. 

(Tr.1319, 1340) 

40. There was no testimony that the depressions and rocks on the 

surfaces above the slopes (see Finding of Fact 28) were accumulating water, or 

causing other problems. 

41. As of June 1982, there was inadequate or no vegetation on the 

regraded slopes and on other areas of the site. (Tr.1317-19, 1326, Ex.C23-D, 

C23-E, C23-F, C23-H) 

42. Leasure agreed that--assuming revegetation is needed--the 

September 15, 1982 revegetation date specified in Finding of Fact 16a is 

reasonable. (Tr.54) 

43. Erosion and sedimentation controls would be needed on the site 

if new backfilling to AOC were performed. (Tr.1319-20) 

MP 615-6 and 6(A) 

44. On the mining site covered by MP 615-6 and 6(A), the Order 

imposed precisely the same correction schedule as has been stated in Findings 

of Fact 16a-16c for MP 615-4 and 4(A). 

45. The site included within MP 615-6 and 6(A) consists of two 

sections, a 14 acre area and an approximately five acre area. (Tr.l361-3) 
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46. The 14 acre area has been fully reclaimed and no longer is at 

issue in this appeal. (Bd.Ex.1) 

47. As of February 7, 1985, conditions on the five acre area remain 

as described during the supersedeas hearings. (Bd.Ex.1) 

48. OHM completed its coal removal activities at this site well 

before December 1979. (Tr.613) 

49. The conditions on the permits covering this site require that 

the mined site be backfilled to AOC. (Ex.Cl3, C26, C26-A) 

SO. As of the supersedeas hearings, the five acre section had not 

been backfilled; in fact a pit and an exposed highwall still remained. 

(Tr.615, 1361) 

51. Once the area was regraded and topsoil spread, erosion and 

sedimentation controls (in the form, e.g., of collection ditches and 

sedimentation ponds) would be needed to catch sediment that might be washed 

off the area before vegetative growth was established. (Tr.1363) 

52. Since the site had not been backfilled, it obviously also had 

not been satisfactorily revegetated. 

53. Standard Condition Three accompanying the permit asserts: 

No silt, coal mine solids, rock debris, dirt 
and clay shall be washed, conveyed or otherwise 
deposited into the waters of the Commonwealth. 

(Ex.C13, C26, C26-A) 

54. On August 30, 1982, DER released 100% of the bond pertaining to 

MP 615-6 and 6(A), including that portion of 615-6 and 6(A) associated with 

the unreclaimed five acres; on October 22, 1982, however, DER notified OHM 

that this bond release had been in error because the five acres had not been 

reclaimed. (Bd.Ex.1, Ex.C44-a) 

55. DER has reserved the right to argue that the bond release 
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described in Finding of Fact 54 was improper. (Bd.Ex.1, Ex.C44-b) 

56. On June 27, 1975, DER issued a permit (the "deep mine permit") 

authorizing MMI to operate an underground mine on the site covered by MP 615-6 

and 6(A). (Bd.Ex.2) 

57. On June 9, 1977 DER, at MMI's request, approved a one-year 

extension of the deep mine permit. (Bd.Ex.2) 

(Bd.Ex.2) 

58. This June 9, 1977 letter included the paragraph: 

Our regulations allow us to give only a one 
year extension to a mine drainage permit. So 
if the Manor Mine No. 4 is not placed in operation 
by June 27, 1978, Permit 3974305 will become null 
and void, and it will be necessary for you to get 
a new permit before starting the mining operation. 

59. Neither OHM nor MMI presented any evidence to show that 

additional extensions of the deep mine permit had been requested, or that a 

new permit had been applied for. 

60. As of April 13, 1982, operations under the deep mine permit had 

not begun. (Tr.65) 

61. Leasure also is the president of MMI. (Tr.337) 

62. Leasure testified that the five unreclaimed acres were not 

backfilled and revegetated because those five acres were expected to be the 

location of the deep mine's face and entry; had those five acres been 

backfilled and revegetated, they merely would have had to be torn up again 

when the deep mining operations began. (Tr.64, 74-5, 83-4) 

63. The deep mine was not put into operation because it seemed 

economically disadvantageous to do so. (Tr.65) 

MP 615-12, 12(A) and 12(A2) 
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64. On the mining site covered by MP 615-12, 12(A) and 12(A2), the 

Order imposed the following correction schedule: 

a. OHM shall backfill and grade the site to 
approximate original contour by April 15, 1983, and 
shall revegetate the site so as to establish the 
permanent vegetation required by the conditions 
of the mine drainage permit and by the Regulations 
of the EQB at 25 Pa. Code Chapters 77 and 102, by 
May 15, 1983. All surface water on the site shall 
be controlled so as to prevent accelerated soil 
erosion and sedimentation. 

b. The backfilling equipment necessary to 
complete the reclamation by the stated dates shall 
be placed on the site on August 15, 1982, and 
shall be operated thereafter, at a minimum, for 
eight (8) hours a day, five (5) days a week, until 
the completion of all reclamation. 

65. As of February 7, 1985, conditions on this site remain as 

described during the supersedeas hearings, except that the highwall in the 

north/northeast portion of this permit area has been fully reclaimed and is no 

longer at issue. (Bd.Ex.1) 

66. OHM completed its coal removal activities at this site prior to 

December 1979. (Tr.102-3) 

67. MP 615-12, 12(A) and 12(A2) require backfilling to AOC. (Ex.C13, 

C21-C, C28, C28-A, C28-B) 

68. Regrading of the slopes on the site was completed before July 

14, 1980. (Tr.1384, 1387-8) 

69. OHM completed its revegetation of the site in June 1981; there 

was no planting by OHM after that date. (Tr.679) 

70. As of February 4, 1985, there was a wholly unreclaimed open pit 

and exposed highwall on the southwest portion of the permit area. (Tr.l385) 

71. The unreclaimed open pit area mentioned in Finding of Fact 70 

was not reclaimed because it included an abandoned deep mine opening which, 
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according to Leasure, would provide a useful source of dry air for various 

drying applications he had in mind. (Tr.103-4) 

72. Leasure testified that in the fall of 1979 he had advised Ercole 

of his intention to leave unreclaimed the aforementioned areas around the 

abandoned deep mine opening, and that Ercole stated he had no objection to 

this plan. (Tr.103, 113) 

73. Ercole denied having made any commitment to Leasure about his or 

DER's willingness to allow Leasure to leave unreclaimed the intended drying 

applications area mentioned in Finding of Fact 71. (Tr.902-3) 

74. The size of the unreclaimed open pit area is about one-quarter 

of of an acre. (Tr.1401) 

75. OHM's testimony did not take issue with the time schedules 

specified in Finding of Fact 64. 

76. DER offered no evidence tending to show that E&S controls on the 

site were inadequate. 

77. There are numerous large rocks on the site, especially on the 

southern slopes. (Tr.1387, Ex.C29-C, C29-G through C29-L) 

78. The graded slopes are steeper than DER normally regards as 

acceptable to meet its AOC standard and do not blend in with the rest of the 

terrain. (Tr.1387, Tr.II 54 and 64, Ex.C48) 

79. The tops of the slopes are flat, i.e., benched or terraced, 

rather than more or less continuously sloping, as DER believes AOC requires. 

(Tr.1387, Tr.II 54, Ex.C48) 

80. There was no testimony that completion reports covering any 

portion of this site had been filed by OHM. 

81. Other (than Ercole) DER personnel were aware of Leasure's 

intention (see Finding of Fact 72) to use the unreclaimed area around the 
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abandoned deep mine opening as a drying facility. (Tr.1413) 

82. Leasure did not claim that any DER personnel other than Ercole 

had approved or otherwise endorsed Leasure's aforesaid intentions (see Finding 

of Fact 73). 

83. OHM has admitted that it never submitted a formal application 

for post-mining use of the open pit area as a drying facility. (OHM 

post-hearing brief, p.39) 

84. Concerning this site (and other sites which are the subject of 

this appeal), Ercole and Leasure were equally believable witnesses. 

85. Leasure testified that the post-mining and pre-mining contours 

on this site were "generally the same." (Tr.106-7) 

86. Cross sections along three selected (by OHM) lines on the site 

show very similar pre-mining and post-minin~ contours. (Tr.650-57, Ex.P42) 

87. OHM's witness Robert Cochran ("Cochran") testified that the 

aforementioned cross sections are "representative." (Tr.655-6) 

88. No quantitative evidence was offered to back up this 

"representative" assertion by Cochran. 

89. DER did not directly refute the testimony summarized in Findings 

of Fact 85-87; in particular, DER did not offer its own pre-mining and 

post-mining slope comparisons. 

90. Cochran admitted that as of April 20, 1982 the slopes on the 

northern and eastern portions of the site had not been planted. (Tr.658,677) 

MP 615-10 and lO(A) 

91. On the mining site covered by MP 615-10 and lO(A), the Order 

imposed the following correction schedule: 

a. OHM shall backfill and grade the site to 
approximate original contour by April 15, 1982, 
and shall revegetate the site so as to establish 
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the permanent vegetative cover required by the 
conditions of the mine drainage permit and by 
the Regulations of the EQB at 25 Pa. Code, 
Chapters 77 and 102, by May 15, 1982. 

b. During and after reclamation all surface 
water shall be controlled by the implementation 
and maintenance of erosion and sedimentation 
controls so as to prevent accelerated soil erosion 
and sedimentation from the site. These controls 
shall be implemented by February 1, 1982. 

c. The backfilling equipment necessary to 
complete the reclamation by the stated date 
shall be placed on the site within seven (7) days 
of receipt of this Order and shall be operated 
thereafter, at a minimum, for eight (8) hours a 
day, five (5) days a week, until the completion 
of all reclamation. 

92. As of February 7, 1985, conditions on this site remain as 

described during the supersedeas hearings. (Bd.Ex.1) 

93. DER's Mine Conservation Inspector Donald L. Wissinger 

("Wissinger") testified that portions of the site required revegetation. 

(Tr.1472) 

94. Wissinger testified the inadequate vegetation was causing 

arosion. (Tr.1472-3) 

95. There are erosion ditches on the site. (Ex C32-B, C32-C) 

96. Cochran admitted that the site had not been entirely 

revegetated. (Tr.624) 

97. The photographic Ex.C32 was taken on May 17, 1982; the 

photographic Exs.C32-A, C32-B, C32-C were taken in September, 1981. 

(Tr.1473-4) 

98. There are numerous apparently bare areas in the foreground of 

Ex.C32. 

99. There was no testimony about the duration of winter in early 

1982, or about what amount of vegetative growth should have been expected on 
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the areas depicted by Ex.C32. 

100. OHM completed its coal removal activities on this site prior to 

1976. (Tr.87~ 626) 

101. OHM had filed completion reports for this site before June 12, 

1979. (Ex.P50) 

102. A DER inspection report for this site, dated June 12, 1979, 

states "Original permit and amendment are backfilled approx. A.o.c.•• (Ex.P50) 

103. In the center of the MP615-10 area there is a depression; 

Wissinger estimated that its dimensions were about five feet deep, 75 to 100 

feet long and 30 to 50 feet wide. (Tr.1486-7, Ex.C32) 

104. Wissinger believes this depression resulted from sliding along 

the toe of the spoil. (Tr.1481, 1487) 

105. MP 615-10 comprises 20.0 acres; MP 615-10(A) comprises 13.2 

acres (Ex.C31, C31-A). 

106. An acre equals 43,560 square feet. 

MP 615-22 

107. On the mining site covered by MP 615-22, the Order imposed the 

following correction schedule; 

a. OHM shall submit to the Department a bond 
and permit fee for that portion of the mining site 
which is located within one hundred (100) feet of 
Mardis Run, by January 15, 1982. This bond shall 
be calculated in accordance with the Department's 
current bonding rate for support areas, i.e. at 
one thousand dollars ($1,000.00) an acre, and the 
permit fee shall be calculated at fifty (50) 
dollars per acre. 

b. This portion of the site shall be restored 
to approximate original contour and stabilized so 
as to prevent any further deposition of silt and 
ground materials to Mardis Run, by February 1, 
1982. 

c. The site shall be backfilled and graded to 
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approximate original contour by August 15, 1983, 
and shall be revegetated so as to provide the 
permanent vegetative cover required by the 
conditions of the mine drainage permit and by the 
Regulations of the EQB at 25 Pa. Code, Chapters 
77 and 102, by September 15, 1983. 

d. During and after reclamation all surface 
water shall be controlled so as to prevent 
accelerated soil erosion and sedimentation from 
the site by the installation and maintenance of 
erosion and sedimentation controls. These controls 
shall be installed by February 1, 1982. 

e. The backfilling equipment necessary to 
complete the reclamation by the stated dates shall 
be placed on the site on April 15, 1982 and shall 
be operated thereafter, at a minimum, for eight (8) 
hours a day, five (5) days a week, until the 
completion of all reclamation. 

108. As of February 7, 1985, conditions on this site remain as 

described during the supersedeas hearings. (Bd.Ex.1) 

109. Conditions on this site have been unchanged since at least 

October 20, 1980. (Tr.1516, 1519) 

110. Coal removal activities on this site ended about 1978. 

(Tr.114-124) 

111. There is an open pit on this site, as well as an exposed 

highwall. (Tr.1517, Ex.C34-D, C34-E, C34-I) 

112. There are spoil piles on the site, some of which have slid 

toward an unnamed tributary to Mardis Run. (Tr.1517, 1521-2, Ex.C34-B, C34-F) 

113. This site is bordered on one side by the aforementioned unnamed 

tributary, and on another side by Mardis Run itself. (Tr.1520) 

114. Wissinger estimates that 10 to 15 acres of this site have not 

been backfilled to AOC. (Tr.1531) 

115. Some of the slopes have had slides almost entering the unnamed 

tributary. (Tr. 1519) 
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116. OHM admitted that this site has not been backfilled to AOC, and 

has not been revegetated. (Tr.117) 

117. OHM admitted that there is an open pit on the site. (Tr.118) 

118. Spoil has been placed within 100 feet of Mardis Run. (Tr.693) 

119. OHM did not contest that portion of the Order which required a 

bond for the area that OHM had affected within 100 feet of Mardis Run. 

(Tr.125, 681-2) 

120. Although OHM did not agree, gullies and silt depositions are 

observable on the site. (Tr.692, 1518-1524, Ex.C34, C34-A, C34-G, C34-H, 

C34-J) 

121. Originally, OHM accessed the site via a bridge over Mardis Run. 

(Tr.l14) 

122. This bridge was washed out during a flood in July 1977. (Tr.114) 

123. OHM then built a replacement bridge over Mardis Run. (Tr.114) 

124. OHM tore down this replacement bridge under orders from DER. 

(TR.115, Ex.C2) 

125. OHM admitted that its failure to build a second replacement 

bridge was influenced by considerations pertinent to a pending lawsuit :-.gainst 

OHM by residents in the neighborhood of Mardis Run. (Tr.123-4) 

MP 615-35 

126. On the mining site covered by MP 615-35, the Order imposed the 

following correction schedule: 

a. OHM shall backfill and grade the s"ite to 
its approximate original contour by April 15, 1982, 
and shall revegetate the site so as to establish 
the permanent vegetative cover required by the 
conditions of the mine drainage permit and by the 
Regulations of the EQB at 25 Pa. Code, Chapters 77 
and 102 by May 15, 1982. 

b. During and after reclamation all surface 
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water shall be controlled by the implementation 
and maintenance of erosion and sedimentation 
controls so as to prevent accelerated soil erosion 
and sedimentation from the site. These controls 
shall be implemented by February 1, 1982. 

c. The backfilling equipment necessary to 
complete the reclamation by May 15, 1982 shall be 
placed on the site within seven (7) days of receipt 
of this Order, and shall be operated thereafter, at 
a minimum, for eight (8) hours a day, five days a 
week, until the completion of all reclamation. 

127. As of February 7, 1985, conditions on this site remain the same 

as described during the supersedeas hearings, except that (Bd.Ex.1): 

a. The entire eastern section of the permit, 
consisting of approximately 30 acres, has been 
fully reclaimed and is no longer at issue in this 
proceeding. 

b. The western portion of the permit area has 
been backfilled and graded. 

128. The western portion of this site is 20 to 25 acres in size, and 

mining was completed thereon before November 1979. (Tr.300, 1002-3) 

129. Topsoil has not been place on the western portion of this site, 

nor has it been revegetated. (Tr.782, 1005, 1100) 

130. Erosion is occurring along the haul road on the western portion 

of the site. (Tr.1005, 1011, 1103-4, Ex.C10) 

MP 615-17, 17(A3) 2 17(A4), 17(A6) 2 17(A7) and 17(A8) 

131. On the mining site covered by MP 615-17 and the above-listed 

amendments thereto, the Order imposed the following correction schedule: 

a. OHM shall dispose of all acid-forming 
refuse materials on the site in such a manner as 
to prevent pollution of the waters of the Common­
wealth, and in accordance with the Regulations of 
the EQB at 25 Pa. Code §§77.92(f)(3) and 99.36, 
by January 15, 1982. 

b. The site shall be backfilled and graded 
to approximate original contour by August 15, 
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1983, and shall be revegetated so as to provide 
the permanent vegetative cover required by the 
conditions of the mine drainage permit and by 
the Regulations of the EQB at 25 Pa. Code 
Chapters 77 and 102, by September 15, 1983. 

c. During and after reclamation, all surface 
water shall be controlled so as to prevent 
accelerated soil erosion and sedimentation from 
the site by the installation and maintenance 
of erosion and sedimentation controls. These 
controls shall be installed by February 1, 1982. 

d. The backfilling equipment necessary to 
complete the reclamation by the stated dates shall 
be placed on the site by April 15, 1983 and shall 
be operated thereafter, at a minimum, for eight 
(8) hours a day, five (5) days a week, until the 
completion of all reclamation. 

132. On March 5, 1984, DER issued a compliance order to OHM ("Order 

II"); this Order II originally was appealed at Docket No. 84-121-G. 

133. For the site covered by MP 615-17 and the above-listed 

amendments thereto, Order II required OHM to comply immediately with the 

requirements specified in Findings of Fact 131a-131d, and directed OHM to 

cease mining at the site for its past failure to comply. 

134. As of February 7, 1985, the conditions at this site remain the 

same as described during the supersedeas hearings. (Bd.Ex.1) 

135. Conditions on the site have not changed significantly since 

November 1980. (Tr.1147-8) 

136. OHM completed its coal removal activities at this site in 

November 1979. (Tr.298-9) 

137. There is an unreclaimed pit and high wall"on the site. 

(Tr.1148-9, 1182, Ex.C16-D, C16-F, C16-H) 

138. Five acres of the site are covered with a coal stockpile. 

(Tr .1157) 

139. E&S controls in place on the site are sufficient to control 
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accelerated erosion, as DER admits. (Tr.1154-S, DER post-hearing brief, 

footnote 4) 

140. Nevertheless, on some portions of the site the effects of 

previous accelerated erosion, e.g., erosion gulleys, remain to be corrected. 

(Tr.1155) 

141. OHM admits that this site has not been backfilled or 

revegetated. (Tr.277-8, OHM post-hearing brief p. 57) 

142. A chemical analysis of water taken from an impoundment next to 

the coal stockpile (Finding of Fact 138) was acidic. (Tr.1169-70) 

143. There are 2000 to 2500 tons of coal in the stockpile. (Tr.279) 

144. The coal in the stockpile is an acid-forming material. (Tr.1155) 

145. OHM admits that the stockpile contains acid-forming material. 

(Tr.279) 

146. This site and the sites covered by MP 615-42, 615-44 and 

615-44A, lie above minable limestone deposits. (Tr.252) 

147. OHM has purchased from the landowners the right to mine 

limestone in the area of this site and in the area of the sites covered by MP 
.1:: 

615-42, 615-44 and 615-44(A). (Tr.252-261, Ex.P32, P34 and P36) 

148. The deeds granting OHM the right to mine limestone in the areas 

referred to in Finding of Fact 147 contain the clause: 

It is expressly understood and agreed that the 
Limestone hereby conveyed shall only be mined or 
quarried and removed in conjunction with the strip 
mining of the coal underlying the land herein 
described and under no circumstances will the 
mining and removal be otherwise. 

149. OHM owns or controls essentially all limestone deposits beneath 

the areas encompassed by MP 615-17 and amendments, MP 615-42, MP 615-44 and MP 

615-44(A). (Tr.261-2) 
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150. On or about April 19, 1981, OHM submitted to DER an application 

to amend Mine Drainage Permit MDP 3474SM10--the mine drainage permit under 

which mining permits MP 615-17 and amendments, MP 615-42, MP 615-44 and MP 

615-44(A) were issued (see Finding of Fact 6)--to allow the removal of 

limestone. (Ex.C4) 

151. This April 9, 1981 application was denied on March 26, 1982, in 

part because OHM allegedly had failed to provide sufficient data and 

information to enable DER to determine the hydrogeologic consequences of the 

proposed mining. (Ex.C4). 

152. OHM appealed this permit amendment denial to the Board, at 

Docket No. 82-106-G. 

153. Thereafter, OHM did submit additional information concerning its 

limestone mining application to DER, which on January 20, 1984, again denied 

the application. 

154. This January 20, 1984 denial also was appealed by OHM, at Docket 

No. 84-076-G. 

155. The Board consolidated the 82-106-G and 84-076-G appeals under 

the 84-076-G docket number. 

156. Under the new SMCRA regulations effective July 31, 1982, mining 

activites under MDP 3474SM10 could not continue past March 31, 1983 unless OHM 

timely submitted a repermitting application. 25 Pa. Code §86.14. 

157. OHM did timely submit such a repermitting application. 

158. DER denied this repermitting application on April 19, 1985. 

159. The April 19, 1985 denial letter also informed OHM that 

henceforth no mining was permitted under MDP 3474SM10, and that reclamation of 

all hitherto unreclaimed areas affected under MDP 3474SM10 must begin 

immediately. 
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160. OHM did not appeal this April 19, 1985 letter from DER. 

161. On November 20, 1986 the Board dismissed the consolidated appeal 

at 84-076-G (see Finding of Fact 155) as moot, without prejudice as to the 

merits of any future limestone mining application by OHM, on the grounds that 

amendment of the MDP 3474SM10 application to allow limestone mining was not 

possible once the underlying MDP 3474SM10 permit had been voided by DER's 

unappealed April 19, 1985 letter. 

162. OHM's application to mine limestone was not frivolous, i.e., was 

not undertaken merely to provide OHM with an excuse for not completing 

reclamation of the areas which had been affected under MDP 3474SM10. 

163. The limestone mining application included all the areas 

encompassed within MP 615-17 and amendments, MP 615-42, MP 615-44 and MP 

615-44(A). (Tr.1196, 1232, 1259) 

164. Ercole testified that in his opinion a mine operator should not 

be expected to reclaim an area which would have to be redisturbed under 

another valid mining permit. (Tr.931-2) 

165. Ercole also testified that in his opinion OHM should not have 

been ordered to reclaim the area covered by the limestone mining application 

until there had been "final" action on OHM's appeal of DER's denial of that 

application. (Tr.941-2) 

166. Ercole did not officially review, and therefore did not 

officially approve (or reject) the Order which is the major subject of this 

appeal. (Tr.944) 

167. Excluding the coal stockpile (see Finding of Fact 138), at least 

20 acres on this site are unreclaimed. (Tr.1149, 1191-3) 

168. OHM secured its rights to mine limestone in the area of this 

site, and in the area of the sites covered by MP 615-42, 615-44 and 615-44(A), 
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in 1974 (Ex.P32, P34, P36) 

169. OHM testified that it no longer has a surface coal mining 

license. (Tr. 279-80) 

170. The record does not indicate when OHM lost its surface coal 

mining license. 

171. There is no,t,hing in the record to indicate that DER has 

forbidden OHM to remove the coal in the stockpile from the site. 

MP 615-42 

172. On the mining site covered by MP 615-42, the Order imposed the 

following correction schedule: 

a. OHM shall submit to the Department a bond 
and permit fee for that portion of the site which 
is within one hundred (100) feet of Township Road 
741, by January 15, 1982. This bond shall be 
calculated at the Department's current bonding 
rate for support areas, i.e. at one thousand 
dollars ($1,000) an acre, and the permit fee shall 
be calculated at fifty dollars ($50.00) per acre. 

b. All acid-forming refuse materials on the 
site shall be disposed of in such a manner as to 
prevent pollution to the waters of the Commonwealth, 
and in accordance with the Regulations of the EQB 
at 25 Pa. Code §§77.92(f)(3) and 99.36, by January 
15, 1982. 

c. Any water impoundments in the m1n1ng pits on 
the site shall be pumped to collection basins and 
shall be treated, before discharge, so as to ensure 
that the water quality meets the effluent criteria 
set forth in the conditions of the mine drainage 
permit and in the Regulations of the EQB at 25 Pa. 
Code §§77.92(c), 95.21, and 99.33. 

d. The site shall be backfilled and graded to 
its approximate original contour by April 15, 1983, 
and shall be revegetated so as to establish the 
permanent vegetative cover required by the conditions 
of the mine drainage permit and the Regulations of 
the EQB at 25 Pa. Code Chapters 77 and 102, by 
May 15, 1983. 

e. During and after reclamation, all surface 
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water on the site shall be controlled so as to 
prevent accelerated soil erosion and sedimentation 
by the implementation and maintenance of 
sedimentation and erosion control measures, 
including an adequate highwall diversion ditch. 
These measures shall be installed by February 1, 
1982. 

f. The backfilling equipment necessary to 
complete th~ operation by the stated date shall be 
placed on the site on August 15, 1982, and shall be 
operated thereafter, at a minimum, for eight (8) 
hours a day, five (5) days a week, until the 
completion of all reclamation. 

173. Order II (see Finding of Fact 132) required OHM to comply 

immediately with the requirements specified in Findings of Fact 172a-172f, and 

directed OHM to cease mining at the site for its past failure to comply. 

174. Findings of Fact 134 and 136 apply equally well to this site. 

(Tr.295, Bd.Ex.1) 

175. On approximately seven acres of this site, there is an open pit 

with an unreclaimed highwall. (Tr.1207, 1219, Ex.C18-B) 

176. The requirements specified in Findings of Fact 172e and 172f 

have been complied with by OHM, and are no longer at issue. (DER post-hearing 

brief, p.50) 

177. Water has accumulated in the pit mentioned in Finding of Fact 

175. (Tr.1207-1212, 1221, Ex.C18, C18B) 

178. The proper way to eliminate water accumulation in a pit is by 

pumping the water out of the pit to treatment ponds and then backfilling the 

area. (Tr.1212) 

179. OHM admits that this site has not been wholly backfilled or 

revegetated. (Tr.283, OHM post-hearing brief p.57) 

180. On the floor of the pit on this site there is an exposed rider 
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coal seam lying along the main Pittsburgh coal seam. (Tr.1207, 1221, 

Ex.C18-A) 

181. DER never sampled the exposed rider seam coal to determine if it 

was acid-forming. (Tr.1239) 

182. When sampled by DER, the water in the pit had a pH exceeding 6. 

(Tr.1236-7) 

183. Nevertheless, the exposed material in the pit is acid-forming. 

(Tr.1215-1217) 

184. OHM has affected the 100 foot barrier area of Township Road 741 

mentioned in Findings of Fact 172a. (Tr.285-6, 1220-1) 

MP 615-44 and 44(A) 

185. On the mining site covered by MP 615-44 and 44(A), the Order 

imposed the following correction schedule: 

a. OHM shall submit to the Department a bond 
and permit fee for those portions of the mining 
site which are within one hundred (100) feet of 
the unnamed tributary to Hannas Run and one 
hundred (100) feet of Township Road 982, by 
January 15, 1982. The bond shall be calculated 
at the current bonding rate for support areas 
i.e. at one thousand dollars ($1,000.00) an 
acre, and the permit fee shall be calculated 
at fifty dollars ($50.00) per acre. 

b. All acid-forming refuse materials on the 
site shall be disposed of in such a manner as 
to prevent pollution of the waters of the 
Commonwealth, and in accordance with the procedures 
outlined in the Regulations of the EQB at 25 Pa. 
Code §§77.92(f)(3) and 99.36, by January 15, 
1982. 

c. The site shall be backfilled and graded 
to approximate original contour by August 15, 
1982, and shall be revegetated so as to establish 
the permanent vegetative cover required by the 
conditions of the mine drainage permit and by 
the Regulations of the EQB at 25 Pa. Code, Chapters 
77 and 102, by September 15, 1982. 
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d. During and after reclamation of the site, 
all surface water shall be controlled by the 
implementation and maintenance of erosion and 
sedimentation controls, including an adequate 
highwall diversion ditch, so as to prevent 
accelerated soil erosion and sedimentation from 
the site. These controls must be implemented by 
February 1, 1982. 

e. The backfilling equipment necessary to 
complete the reclamation by the stated date shall 
be placed on the site within seven (7) days of 
receipt of this Order, and shall be operated 
thereafter, at a minimum, for eight (8) hours a 
day, five (5) days a week, until the completion 
of all reclamation. · 

186. Order II (see Finding of Fact 132) required OHM to comply 

immediately with the requirements specified in Findings of Fact 185a-185e, and 

directed OHM to cease mining at the site for its past failure to comply. 

187. Findings of Fact 134 and 136 apply equally well to this site. 

(Tr.299-300, Bd.Ex.1) 

188. OHM has affected land within 100 feet of an unnamed tributary to 

Hannas Run mentioned in Finding of Fact 185a. (Tr.1249, 1255) 

189. OHM has affected land within 100 feet of Township Road 982. 

(Tr.273-4, 1249-50) 

190. DER admits that the terms of Finding of Fact 185b were 

unnecessary, and that this portion of the Order no longer is at issue in this 

litigation. (DER post-hearing brief, p.34) 

191. OHM admits that this site has not been backfilled or 

revegetated. (OHM post-hearing brief p.57) 

192. There are two open pits with highwalls on this site. (Tr.1245, 

1247, 1259-60, Ex.C20-D, C20-E) 

193. There is a diversion ditch along the unnamed tributary which has 

been breached and is not functioning, and which allows sediment to be washed 
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into the stream area. (Tr.1246-8, 1257) 

194. A pond located. on the site has an improperly constructed 

spillway, which is eroding. (Tr.1247-8, 1250-1, Ex.C20-A, C20-C) 

195. Continued erosion of the spillway could result in a sudden large 

discharge of water, which then might be hazardous to homes along the unnamed 

tributary. (Tr.1250-1) 

196. The record does not indicate precisely how many acres on this 

site remain unreclaimed. 

197. The total area included within MP 615-44 and 615-44(A) is 61 

acres. (Ex.C19, C19-A) 

198. Probably not more than half of these 61 acres require additional 

backfilling. (Tr.457-8) 

199. The total area included within MP 615-4 and 615-4(A) is 29.4 

acres. (Ex.C22, C22-A) 

200. As interpreted by DER, Finding of Fact 16a would have required 

OHM to regrade the major portion of the area within MP 615-4 and 615-4(A). 

(Findings of Fact 23-30, Tr.1318-19) 

201. OHM did not challenge the time limit set in Finding of Fact 16a 

for completion of backfilling and regrading of the area under MP 615-4 and 

615-4(A). 

202. Reclamation activities, including backfilling and regrading, are 

difficult to accomplish during the winter months, and even in the spring 

months before May. (Tr.242-6) 

Special Reclamation Project 445 

203. On the site identified as Special Reclamation Project 445, the 

Order imposed the following correction schedule: 
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a. OHM shall backfill and grade the site to 
its approximate original contour by August 15, 
1983, and shall revegetate the site so as to 
establish the permanent vegetative cover required 
by the conditions of the mine drainage permit 
and by the Regulations of the EQB at 25 Pa. Code, 
Chapters 77 and 102, by September 15, 1983. All 
surface water on the site shall be controlled so 
as to prevent accelerated soil erosion and 
sedimentation from the site. 

b. The backfilling equipment necessary to 
complete the reclamation by the stated dates 
shall be placed on the site on May 15, 1982, 
and shall be operated thereafter, at a minimum, 
for eight (8) hours a day, five (5) days a week, 
until the completion of all reclamation. 

204. As of February 7, 1985, this site has been backfilled and 

graded, so that the backfilling and grading of this site no longer is at 

issue. (Bd.Ex.1) 

205. As of February 7, 1985, other than as stated in Finding of Fact 

204, conditions on this site remain the same as described during the 

supersedeas hearings. (Bd.Ex.1) 

20'6. DER now admits that the only remaining issue at this site is 

revegetation. (DER post-hearing brief, p.37) 

207. During the supersedeas hearings, OHM admitted that revegetation 
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had not been completed at this site. (Tr.188) 

208. During the supersedeas hearings, OHM admitted that this site had 

not been fully backfilled and graded. (Tr.186-7) 

209. OHM has admitted that the August 15, 1983 date set in Finding of 

Fact 203a for completion of backfilling and grading was reasonable. (Tr.187) 

210. OHM completed its coal removal activities at this site prior to 

December 1979. (Tr.18, 178, Ex.P1) 

DISCUSSION 

Our adjudication of this matter is to determine whether the Order 

(and Order II) was an abuse of DER's discretion or an arbitrary exercise of 

its duties or functions. Warren Sand and Gravel v. DER, 20 Pa.Cmwlth 186, 

341 A.2d 556 (1975); Ohio Farmers Insurance Co. v. DER, Docket No. 80-041-G, 

1981 EHB 384, aff'd 457 A.2d 1004 (Pa.Cmwlth.1983). In the context of the 

present appeal an arbitrary exercise by DER of its duties or functions would 

be an abuse of its discretion as well, so that we can and will focus on the 

"abuse of discretion" clause in the Warren standard. The burden of showing 

that the Order (and Order II) was not an abuse of discretion falls on DER. 

25 Pa.Code §21.101(b)(3). Concentrating for the moment on the major subject 

of this Adjudication, namely the appeal of the Order, this burden obviously is 

twofold. First DER must show that reclamation requirements were violated at 

each of the OHM mining sites which still are in dispute. If this initial 

burden is met, DER then must further show that the measures the Order imposes 

for abatement of the violations are appropriate~ Evidently our decision as 

to whether or not this twofold burden has been met will have to be rendered 

site-by-site. As our Findings of Fact already have made evident, the 
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Order--encompassing 17 pages and concerned with 16 mining permits--cannot be 

evaluated intelligently on any basis which is not site specific. 

A. Applicable Versions of SMCRA and Pa.Code 

Before we can proceed to this site-specific examination of the 

Order, however, we first must determine what statutes and regulations apply 

to this matter; unless we come to a decision about this issue, we scarcely 

can decide whether the various terms of the Order were within DER's 

discretion. Obviously this matter will be adjudicated on the basis of the 

statutes and regulations mentioned-in Finding of Fact 2. But statutes and 

regulations (notably, for the purposes of this appeal, the SMCRA and 

regulations thereto) change over the years. The specific question before us 

is which version of the SMCRA and regulations thereto are applicable to this 

appeal. 

To clarify the relevance of the just-stated question, consider, 

e.g., Finding of Fact 16a, which requires OHM to backfill and grade the sites 

covered byMP 615-4 and 4(A) to AOC. As spelled out in more detail infra, 

the criteria for deciding whether backfilling is AOC stem from sections of 

the SMCRA which were amended effective October 10, 1980, as well as from 

regulations (notably in 25 Pa.Code Chapter 87) that became effective July 31, 

1982. Our Findings of Fact, supra, indicate that--on all sites which are the 

subject of this adjudication--mining was completed before January 1, 1980. 

OHM therefore argues that, at least insofar as this Adjudication is concerned, 

only the "old" SMCRA (the version which was in effect before October 10, 

1980), not the "new" SMCRA (the version effective after October 10, 1980), is 

applicable. OHM argues similarly that 25 Pa.Code Chapter 87 is not relevant 

to this appeal. According to OHM, use of the new SMCRA and/or Chapter 87 

under the the facts of this appeal would be a prohibited retrospective 
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application of presently effective laws and regulations. 

OHM is challenging application of the new SMCRA and Chapter 87 to 

revegetation requirements and to erosion and sedimentation ("E&S") controls, 

as well as to the AOC backfilling standard. With respect to these reclamation 

requirements, the differences between the new and the old versions of the 

SMCRA and regulations thereto may be summarized as follows. 

Backfilling to AOC 

Both the old and the new SMCRA require that reclamation include 

"contouring." "Contouring" is defined as follows in the statute: 

Old SMCRA: "Contouring" shall mean reclamation 
achieved by beginning at or beyond the top of the 
highwall and slope to the toe of the spoil bank at 
a maximum angle not to exceed the approximate orig­
inal contour of the land, with no depressions to 
accumulate water and with adequate provision for 
drainage. 

New SMCRA: "Contouring" shall mean reclamation 
of the land affected to approximate original contour 
so that it closely resembles the general surface 
configuration of the land prior to mining and blends 
into and complements the drainage pattern of the 
surrounding terrain with no highwall, spoil piles 
or depressions to accumulate water and with adequate 
provisions for drainage. 

Neither statute explicitly defines the phrase "AOC" used in these 

definitions of "contouring." Prior to July 31, 1982, the backfilling 

regulations were contained in 25 Pa.Code Chapter 77; those regulations, which 

were repealed on July 31, 1982 when the present 25 Pa.Code Chapter 87 became 

effective, did not shed any additional light on the meaning of "AOC." The 

new regulations do flesh out the definition of "contouring" in the new SMCRA, 

but do not go beyond that definition. Specifically, 25 Pa.Code §87.144 

reads: 

(a) The final graded slopes shall approximate 
premining slopes, or any lesser slopes approved by 
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Revegetation 

the Department based on consideration of soil, cli­
mate, or other characteristics of the surrounding 
area. 

(b) Postmining final graded slopes need not be 
uniform, but shall approximate the general nature 
of the premining topography. 

The old SMCRA required mine operators to adopt a planting program 

"to permanently restore vegetation to the land affected." The new SMCRA 

requires a reclamation plan which, inter alia, will: 

establish on the areas proposed to be affected a 
diverse, effective and permanent vegetative cover 
of the same seasonal variety native to the area of 
land to be affected and capable of self-regenera­
tion and plant succession at least equal in extent 
of cover to the natural vegetation of the area. 

The former Chapter 77 very specifically detailed many very specific planting 

procedures, including lists of approved plants and trees, presumably necessary 

"to permanently restore vegetation to the land affected." For instance, 

§77.11 states "No species may occupy more than 50% of any operation." The 

new regulations (§§87.147-87.156) replace the former detailed planting 

procedures with operational requirements and performance standards. For 

instance, §87.155 reads: 

§87.155. Revegetation: standards for successf~l revegetation. 

(a) When the approved postmining land use is 
cropland: 

(1) The standards for successful revegetation 
shall be based upon crop productivity or yield. 

(b) When the approved postmining land use is other 
than cropland: 

(1) The standards for successful revegetation 
shall be determined by ground cover. 
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E&S Controls 

Neither the old nor the new SMCRA offers any explicit description of 

required E&S controls. Regulations governing erosion controls are to be 

found in 25 Pa.Code Chapter 102, which became effective in 1972 and is still 

effective, although many of the original 1972 sections of Chapter 102 have 

been amended over the years. The present Sections 102.2 and 102.3 

specifically state in language that has been unchanged since 1972: 

The provisions of this chapter impose require­
ments on earth-moving activities which create ac­
celerated erosion and which require planning and 
implementation of effective soil conservation 
measures. 

The purpose of this chapter is to control ac­
celerated erosion and the resulting sedimentation 
of waters of this Commonwealth, thereby preventing 
the pollution of such waters from sediment and 
from fertilizers, pesticides, and other polluting 
substances carried by sediment. 

"Accelerated erosion" is defined in Section 102.1, in language dating from 

1977 at least, as (in effect) erosion which because of man's activities 

exceeds natural erosion. Sections 102.21-24, whose language also dates from 

1977 at least, requires maintenance of E&S controls to prevent accelerated 

erosion until the site has been stabilized. In addition, the new Chapter 87 

contains some provisions bearing on erosion controls. For example, §87.146 

reads: 

When rills or gullies deeper than nine inches 
form in areas that have been regraded and planted, 
the rills and gullies shall be filled, graded, or 
otherwise stabilized and the area reseeded or re­
planted according to §§87.147-87-156 (relating to 
revegetation). The Department shall specify that 
rills or gullies of lesser size be stabilized and 
the area reseeded or replanted if the rills or 
gullies are disruptive to the approved postmining 
land use or may result in additional erosion and 
sedimentation. 
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Retrospectivity 

Now, with the foregoing summary of the pertinent differences between 

the old and new SMCRA and regulations thereto in mind, we return to OHM's 

argument that under the facts of this appeal use of the new SMCRA and/or 

Chapter 87 to decide whether the Order was an abuse of DER's discretion would 

be a prohibited retrospective application of presently effective law. This 

retrospectivity argument was first used by OHM in connection with its 

petition for supersedeas; the Board rejected the argument "as a basis for 

granting OHM a supersedeas." OHM and Leasure, supra. __ The argument must be 

reexamined here, however, because OHM's burdens in the supersedeas 

proceedings and in the instant hearing on the merits were so different, and 

because OHM now has refined its argument and has explained how application of 

the new SMCRA to OHM would differ from application of the old SMCRA (a 

difference not spelled out in OHM's brief in support of its supersedeas 

petition). DER's post-hearing brief, though baldly stating that DER 

"believes the existing mining conditions are governed by the current 

statutory and regulatory provisions," does not furnish any arguments, legal 

or otherwise, in support of this belief. DER's brief in opposition to 

supersedeas argued that "determining whether a statute is being applied 

retroactively requires analysis of the specific facts involved." 

We think this last quotation from DER's brief in opposition to 

supersedeas more correctly states the law than does DER's post-hearing brief. 

OHM accurately points out that the Statutory Construction Act, 1 Pa. C.S.A. 

§1926, embodies a prestimption against giving retrospective effect to any 

statute: 

No statute shall be construed to be retroactive 
unless clearly and manifestly so intended by the 
General Assembly. 
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On the other hand, a statute (in this case the new SMCRA) 

does not operate retrospectively merely because 
some of the facts or conditions upon which its 
application depends carne into existence prior to 
its enactment. 

Gehris v. Cornrn. Dept. of Transportation, 471 Pa.210, 369 A.2d 1271 (1977); 

Cornrn. Dept. of Labor and Industry, Bureau of Employment Sec. v. Pennsylvania 

Engineering Corp., 54 Pa.Cmwlth.376, 421 A.2d 521 (1980). Moreover, as we 

stated in OHM and Leasure, 1983 EHB 396: 

[F)rom Commonwealth v. Barnes and Tucker, 455 
Pa.392, 319 A.2d 871 (1974), it appears ines­
capable that it is lawful for a statute to re­
quire present (after enactment of the statute) 
remedial measures for environmental damage 
having its genesis in actions taken prior to 
enactment of the statute. 

Quite recently, in the context of a petition for supersedeas, the Board has 

examined a retrospectivity argument very similar to the argument which OHM is 

making in the instant appeal. WABO Coal Company v. DER, Docket No. 85-416-W 

(Opinion and Order, January 24, 1986). On the reasoning of WABO, and on the 

basis of the other holdings cited supra, especially Gehris and Barnes and 

Tucker, we believe the correct answer to the question before us--namely, what 

versions of the SMCRA and regulations thereto are applicable to this matter--

is as follows. 

A permittee receives no guarantee from DER that the statutes and 

regulations in effect when the permit was granted will not be amended (or 

supplemented by altogether new statutes and regulations) before operations 

under the permit are completed. Activities under the permit after former 

statutes or regulations are modified are governed by the new statutes or 

regulations; if the permittee does not believe it can continue operations 

under the new statutes or regulations, it is free to discontinue operations 
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and relinquish its permit. Therefore, returning now to the instant appeal, 

OHM must expect that DER 1 s evaluation of any distinct component of OHM's 

reclamation activities at a particular site (e.g., backfilling to AOC at· that 

site) will be based on the statutes and regulations in effect at the time DER 

is made aware that the aforesaid component of OHM's reclamation activities 

has been completed to OHM's (though of course not necessarily to DER 1 s) 

satisfaction. Correspondingly, DER cannot expect that merely because its 

Order was issued on December 23, 1981, the new SMCRA and regulations thereto 

will be applicable to reclamation activities which--DER knew before October 

10, 1980--0HM had completed, apparently to OHM's satisfaction. On the other 

hand, if when evaluated via the rule just enunciated OHM had not 

satisfactorily completed a distinct component of its required reclamation 

activities before October 10·, 1980, so that OHM was in violation of its 

reclamation obligations under the old SMCRA, then after October 10, 1980 OHM 

surely continued to be in violation under the at least equally rigorous 

standards 'of the new SMCRA; thus on December 23, 1981 OHM lawfully could be 

ordered to abate the violations under the authority of the new SMCRA. WABO, 

supra. A permittee who fails to reclaim promptly risks the possibility that 

the reclamation standards will be made more rigorous by the Legislature, 

after experience has shown that the former standards were insufficient to 

guarantee satisfactory reclamation. Similar considerations, sufficiently 

obvious that their explicit statement is not required, pertain to the 

applicability of regulations, particularly the regulations in 25 Pa.Code 

Chapter 87. Because Chapter 87 did not become effective until July 31, 1982, 

it could not be the basis for the Order issued December 23, 1981. The March 

5, 1984 compliance order to OHM, originally appealed at Docket No. 84-121-G, 

legitimately could refer to Chapter 87 requirements, however, assuming--as 
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that March 5, 1984 order alleges--that OHM violations had continued past July 

31, 1982. 

It also must be remembered that DER is permitted to adopt 

enforcement policies in the absence of regulations, provided DER can justify 

its adoption of those policies. Western Hickory Coal Co. v. DER, Docket No. 

82-141-G, 1983 EHB 89, aff'd 485 A.2d 877 (Pa.Cmwlth.1984); Preston Heckler 

v. DER, Docket No. 81-036-M, 1985 EHB 264. Moreover, under the statute 

creating DER, 71 P.S. §510.17, effective January 19, 1971, DER has broad 

powers to prevent and abate conditions which are detrimental to the public 

health, including any condition which is declared to be a nuisance by any law 

administered by DER. Thus, irrespective of the holdings in the preceding 

paragraph, it is not per ~ unlawful for DER to adopt and apply enfor.cement 

policies which go beyond the regulations in force at the time, provided those 

new enforcement policies are not obviously proscribed by existing statutory 

and/or regulatory language, and provided DER can meet its burden of justifying 

those policies. As we stated in Coolspring Township v. DER, Docket No. 

81-134-G, 1983 EHB 151: "Where there exists an applicable regulatory scheme, 

duly promulgated by the Environmental Quality Board, there is a presumption 

that the regulatory scheme does meet the objectives of the underlying 

statute." Such a regulatory scheme does exist in the instant appeal, and has 

existed (though eventually superseded by the currently effective regulations) 

since well before October 10, 1980. At any time pertinent to the instant 

appeal, therefore, there is a presumption that the regulations in effect at 

the time met the objectives of the SMCRA and 71 P.S. §5~p-17, including 

protection of the public health, safety and welfare. But this presumption is 

rebuttable, and we allow appellants to attempt to rebut it. Coolspring, 

supra. DER, should it seek to justify enforcement policies which go beyond 
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the regulations in force at the time (without any inconsistency with those 

regulations of course), is entitled to the same privilege. 

Our Adjudication of this matter will be guided by the principles set 

forth in the preceding two paragraphs. 

B. MP 615-4 and 4(A) 

We must decide whether any or all of the Order's terms quoted in 

Findings of Fact 16a-16c constituted an abuse of DER's discretion. In 

particular, we must decide whether OHM should have been ordered to: 

a(1) Backfill and grade to AOC by August 15, 
1982. 

a(2) Revegetate by September 15, 1982. 

b. Implement erosion and sedimentation con­
trols by February 1, 1982. 

c(1) Place backfilling and equipment on the 
site by April 15, 1982. 

c(2) Operate said equipment for five days a 
week until reclamation is completed. 

We will examine these issues seriatim. For each such issue we first must 

decide: (i) whether there had been a failure to satisfactorily reclaim 

warranting an Order to OHM, and if so then (ii) whether the actually issued 

Order was a proper exercise of DER's discretion. 

Backfilling to AOC 

The record shows that OHM completed its backfilling activities at 

this site in 1975-76 (Finding of Fact 20). There is no explicit statement in 

the record as to when DER first become aware of the fact that OHM had 

terminated its backfilling activities at this mine site. OHM's completion 

reports for the sites covered by MP 615-4 and 615-4(A), asserting backfilling 

and grading (but not planting) had been completed, were not prepared by OHM 

until December 9, 1980, and thus could not have been filed with DER before 
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that date. The filing of such a completion report is the natural signal to 

DER that a surface mine operator has completed backfilling to the mine 

operator's satisfaction; moreover, it is only reasonable--and consistent with 

our discussion of retrospectivity, supra--that the mine inspector who 

evaluates the completion report should do so on the basis of the statutes and 

regulations in effect at the time. Therefore, were the completion reports 

prepared December 9, 1980 the only relevant evidence as to when DER became 

aware that OHM had completed backfilling, we would hold that the new SMCRA 

effective October 10, 1980 sets the standard for OHM's compliance with 

backfilling requirements at this site. 

On the other hand, Anthony Ercole, Director of DER's Bureau of Mining 

and Reclamation, testified (Findings of Fact 12-15): (i) that he discussed 

all the mining sites which are the subject of this Adjudication with Leasure 

in December, 1979; (ii) that one of the topics of discussion was Leasure's 

belief that many of the sites were ready for bond release; and (iii) that 

thereafter, in the spring and summer of 1980, all the mining sites which had 

been discussed were inspected by DER, including inspections by Ercole 

himself. This testimony carries the unavoidable implication that--even 

though the completion reports were not filed until after December 9, 

1980--DER must have been aware well before October 10, 1980 that OHM had 

completed its backfilling activities at the site (Finding of Fact 21). 

We stress that we are accepting the just-stated implication only 

under the specific somewhat peculiar facts of this appea~, in particular the 

facts testified to by Ercole. DER is not required to mind read; in general it 

is up to the mine operator to make sure that DER is aware that the mine 

operator has completed backfilling, via the filing of a document, e.g., a 

completion report, unmistakably asserting backfilling activities have ceased 
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and now await DER's approval. But with this caution, we have concluded that 

in this appeal, for this MP 615-4 and 4(A) site, the decision as to whether 

OHM had satisfactorily backfilled to AOC must be based on the statutes, 

regulations and (if justifiable) DER policies pertinent to AOC backfilling 

which were in effect prior to October 10, 1980. 

DER's testimony concerning the status of the backfilling on these MP 

615-4 and 4(A) permit areas can be summarized as follows: The backfilled 

slopes are unacceptably steep by DER's standards and do not blend in with the 

surrounding terrain; the surfaces above the slopes are rough, with 

depressions and rocks; the slopes contain large rocks, sometimes as high as 

three and one half feet. We have believed this testimony, which is supported 

by photographs (Findings of Fact 26-29). DER's decision that the backfilled 

slopes were unacceptably steep was reached without any comparisons with the 

grades of 'the pre-mining slopes (Findings of Fact 31-34). Leasure testified 

that the post-mining slopes are about the same as the pre-mining slopes. As 

explained ~supra, the version of the SMCRA in effect prior to October 10, 

1980, namely the old SMCRA, only required that the post-mining slopes not 

exceed the pre-mining slor~s; the regulations in effect before October 10, 

1980, namely those in 25 Pa.Code Chapter 77, did not amplify this 

requirement. We conclude that DER's decision that the post-mining grades of 

the slopes were too steep to be AOC must be just~fied (if at all) on the 

basis of DER policies in effect before October 10, 1980; within the confines 

imposed by the Statutory Construction Act, there is no reasonable 

construction of the language of the old SMCRA which can imply that 

post-mining grades approximately equal to the pre-mining slopes would be in 

violation of old SMCRA contouring requirements. 1 Pa. C.S.A. §1903(a). 

There is testimony suggesting that DER's decision that the 
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post-mining slopes were too steep to be AOC was based on departmental 

guidelines, i.e., on a DER policy. Such a policy could be reasonable; for 

example, it well may be that post-mining slopes which are steeper than some 

maximum grade are likely to manifest erosion and sedimentation problems. But 

DER made no attempt to justify such a policy, in its testimony or in its 

post-hearing brief. There were no erosion and sedimentation problems on this 

site. Therefore we further conclude that DER--if its decision that the 

post-mining slopes were unacceptably steep indeed was based on policies in 

effect before October 10, 1980, not statutes or regulations--did not meet its 

burden of justifying use of such policies in the face of the plain language 

of the SMCRA concerning contouring requirements. 

DER's other objections to the backfilling on this site are deficient 

for much the same reasons as have just been discussed in connection with the 

slope grades. We agree that the slopes do not blend in with the surrounding 

terrain; that the surfaces above the slopes are rough and show depressions ; 

and that the slopes contain large rocks. However, the old SMCRA and Chapter 

77 say nothing about blending, rough surfaces above the slopes, or rocks. 

The old SMCRA does forbid depressions, but the language seemingly refers to 

the regraded contours only; in any event, there was no testimony that the 

depressions on the surfaces above the slopes were accumulating water. We can 

hypothesize many reasons for adopting policies imposing blending, roughness 

or rock-frequency requirements, but DER offered no testimony or arguments in 

support of such policies. Consequently we hold that insofar as the Order 

required OHM to perform new backfilling and grading (Finding of Fact 16a), 

the Order was an abuse of DER's discretion, because DER did not meet its 

burden of showing: either (1) that OHM had not met the statutory and 

regulatory AOC requirements in effect before October 10, 1980; or (2) that 
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enforcing DER's interpretation of the AOC requirements was justified. We 

make this holding rather reluctantly, especially with respect to the rocks 

which have been dumped profusely on the slopes (see, e.g., Ex.C23-K). We 

think there are good reasons to believe such rocks make post-mining uses of 

the land (e.g., farming) much more difficult; we also think that any 

reasonably intelligent mine operator (and Leasure's testimony showed he is far 

from unintelligent) should know that a primary purpose of reclamation is to 

make the land fit for desirable post-mining uses. But we must decide this 

matter on the recora before us; on that record we do not see how we can hold 

otherwise than stated supra concerning the backfilling and grading requirement 

quoted in Finding of Fact 16a. 

Revegetation 

We turn next to the revegetation requirement quoted in Finding of 

Fact 16a. On the testimony, especially the photographs admitted into 

evidence, it is clear that OHM had not satisfactorily revegetated the site by 

June 1982 (Finding of Fact 41); nor had the site been satisfactorily 

revegetated by February 1985 (Finding of Fact 19). Moreover, the 

revegetation obviously was inadequate even under the old SMCRA or ,~nder the 

version of 25 Pa.Code Chapter 77 which was in effect prior to July 31, 1982, 

because some of the backfilled slopes had essentially no vegetation cover 

(Ex. C23-D, 23-K). We conclude that insofar as revegetation of this site is 

concerned, DER met its burden of showing there had been a failure to 

satisfactorily revegetate warranting a revegetation Orde'r to OHM. The next 

question is whether the revegetation Order, as written, was within DER's 

discretion. Evidently, the answer to this question is "Yes." DER merely 

imposed a minimal requirement on OHM, namely that by September 15, 1982, OHM 

must meet the permanent vegetative cover requirements of its permit and of 
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regulations in effect at the time the Order was issued (Finding of Fact 16a); 

the September 15, 1982 deadline date was reasonable (Finding of Fact 42). In 

sum, we uphold the Order's revegetation requirments for this site, as stated 

in Finding of Fact 16a. 

Finally, in connection with this site, we examine the terms of the 

Order quoted in Findings of Fact 16b and 16c. Since there had been no 

erosion and sedimentation problems on the site prior to the Order (Finding of 

Fact 39), and since we have decided DER should not have required new 

backfilling (which would have needed erosion and sedimentation controls, 

Finding of Fact 43), we see no justification for the portion of the Order 

quoted in Finding of Fact 16b. Similarly, since no new backfilling is 

required, there is no basis for the portion of the Order quoted in Finding of 

Fact 16c. ThosP. portions of the Order quoted in Findings of Fact 16b and 16c 

were an abuse of DER's discretion. 

This completes our discussion of MP 615-4 and 4(A). 

C. MP 615-6 and 6(A) 

The parties have stipulated that, insofar as this appeal is 

concerned, only an approximate five acre area remains in dispute. As of 

February 7, 1985, this five acre site had not been revegetated or even 

backfilled; in fact a pit and an exposed highwall remained on the site. The 

Order required OHM to backfill to AOC, to revegetate, to install E&S controls 

which would prevent accelerated soil erosion, and to install and steadily 

operate backfilling equipment on the site (Findings of Fact 16a-16c and 44). 

DER's Mine Conservation Inspector testified that E&S controls would be needed 

after backfilling to catch sediment that might be washed off the area before 

the revegetative growth had been established. This testimony was not 

rebutted, and the Board finds it believable (Finding of Fact 51). As we have 
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explained (supra, section A), 25 Pa.Code Chapter 102--which was in effect 

when the Order was issued and remains in effect today--requires the 

maintenance of E&S controls to prevent accelerated erosion. Moreover, the 

mine permit's standard conditions forbid the deposition into the waters of 

the Commonwealth of silt or other materials washed off the site (Finding of 

Fact 53). OHM has not argued that the various deadline dates specified for 

completion of reclamation at the site (see Findings of Fact 16a-16c) are 

unreasonable. We find it reasonable (and OHM has not argued that it is 

unreasonable) to require that backfilling equipment necessary to complete the 

reclamation be operated steadily until reclamation activities needing such 

equipment are completed. 

On the considerations of the preceding paragraph, for the five 

unreclaimed acres on this site which still are the subject of this appeal, 

DER's Order to OHM cannot be considered an abuse of DER 1 s discretion, unless 

OHM has a (not yet considered) valid defense to the Order. One such possible 

defense is concerned with DER's release of the bond on the site. The parties 

have stipulated that on August 30, 1982, DER released the entire bond on this 

site; on October 22, 1982, however, DER notified OHM that this bond release 

had been in error because the aforementioned five acres had not been 

reclaimed. On these facts, DER's release of the bond cannot be construed to 

be an admission that reclamation of the five acres was unnecessary, or to 

carry any implication that the Order was ill-considered with respect to those 

five acres. In short, DER's release of the bond has nQ.probative value 

whatsoever insofar as this appeal is concerned. 

OHM also has offered the defense that it should not have been 

ordered to reclaim the five acres because the highwall on those five acrea 

was expected to be the face and entry for an underground coal mine, which MMI 
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intended to operate. On June 27, 1975, MMI had received a permit 

authorizing MMI to operate an underground mine on the site. On June 9, 1977, 

DER extended this deep mine permit for one year at MMI's request; the letter 

extending the permit notified MMI that no further extensions could be granted 

and that the permit would expire by operation of law unless the deep mine was 

placed in operation by June 27, 1978.4 The deep mine was not placed in 

operation by June 27, 1978; indeed it had not been put into operation as of 

April 13, 1982, for economic reasons. We are by no means convinced that the 

grant to MMI of a valid deep mine permit is any excuse for the failure to 

reclaim the intended deep mine site by OHM, an entirely different corporate 

entity. Even granting that this excuse may be legitimate, however, the fact 

is that after June 27, 1978, the permit had expired, without extension and 

without replacement by a new permit. Furthermore, because Leasure was 

simultaneously the president of MMI and OHM (Findings of Fact 4 and 61), OHM 

cannot claim convincingly that it was unaware the June 27, 1975 permit has 

lapsed by operation of law on June 27, 1978 because the mine had not been put 

into operation; DER's June 9, 1977 letter to Manor Mines was unmistakably 

4 These just-stated facts about the underground coal mine are a 
recapitulation of Findings of Fact 56-58, which in turn are taken almost 
verbatim from a DER affidavit which has been admitted into this record as 
Bd.Ex.2. As explained in our previously mentioned companion adjudication (to 
this Adjudication) at Docket No. 82-005-G (Manor Mines, supra), that affidavit 
was filed with the Board after these consolidated hearings were closed, as an 
adjunct to DER's post-hearing brief in the MMI appeal at 82-005-G. Because 
MMI, OHM and Leasure have been represented by the same counsel throughout the 
entire proceedings in these appeals of MMI, OHM and Leasure (at Docket Nos. 
82-005-G, 82-006-G and 82-007-G respectively), because neither MMI, OHM nor 
Leasure has objected to introduction of the aforementioned affidavit into the 
record of any of these three appeals, because OHM's and Leasure's post-hearing 
briefs (wherein objection could have been raised) were filed long after DER 
filed the aforementioned affidavit, and because the affidavit is fully backed 
up by documents from DER's files which were attached to the affidavit, we have 
seen no reason to exclude the affidavit from the record in either of these 
three appeals. 
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explicit in this regard. OHM's brief argues that the five acres should be 

left unreclaimed until OHM (or MMI) does get a valid new permit. But these 

five acres now have been in their presently unreclaimed state since before 

December 1979 (Finding of Fact 48). It is not reasonable for DER (and the 

public it serves) to wait indefinitely for reclamation of a previously mined 

area because the operator who did the mining hopes to do additional mining on 

the site at some unspecified future date. 

We conclude that OHM does not have a valid defense to the terms of 

the Order, insofar as the five ~nrecl~imed acres on the site of MP 615-6 and 

6(A) are concerned. The terms of the Order relevant to these five acres were 

not an abuse of DER's discretion. 

D. HP 615-12 2 12(A) and 12(A2) 

The issues before us for these mining permits are much the same as 

the issues a-d we discussed in connection with mining permits 615-4 and 4(A) 

[see section B supra]. OHM has not taken issue with the various deadline 

dates for reclamation of this site specified in the Order (Finding of Fact 

75). DER offered no evidence tending to show that erosion and sedimentation 

controls on the site were unsatisfactory (Finding of Fact 76). The last 

sentence in Finding of Fact 64a, requiring that surface water on the site be 

controlled "so as to prevent accelerated soil erosion and sedimentation," is 

no more than a restatement of the general requirement--embodied in 25 Pa.Code 

§§102.2-102.4 (dating from 1977 at least, see section A supra)--that 

earth-moving activities must not create accelerated eros.ion and 

sedimentation. As discussed in section C supra, if that portion of the Order 
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embodied inS Finding of Fact 64a which requires backfilling was not an 

abuse of discretion, then Finding of Fact 64b--requiring that backfilling 

equipment necessary to complete the reclamation be operated steadily until 

such equipment no longer is needed for reclamation--was not an abuse of 

discretion. Conversely, if Finding of Fact 64a concerned with backfilling was 

an abuse of DER's discretion, then Finding of Fact 64b also was an abuse of 

discretion. 

Therefore, referring once again to the issues a-c stated at the 

outset of section B, for the instant mining permits MP 615-12, 12(A) and 

12(A2) we need only discuss whether OHM should have been ordered to: 

a(l) Backfill and grade to AOC; and 

a(2) Revegetate. 

In particular, as to the requirement a(1), DER claims that backfilling and 

AOC grading have been unsatisfactory on two distinct portions of the site: 

(i) The open pit area mentioned in Findings 
of Fact 70-74. 

(ii) Various slopes mentioned in Findings of 
Fact 77-79. 

The Open Pit Area 

We will concentrate first on the open pit area. Leasure does not 

deny that the open pit area was unreclaimed as of February 7, 1985. Thus, 

much as in section C supra, absent some (hitherto unconsidered) valid 

defense, Findings of Fact 64a and 64b could not be an abuse of DER's 

discretion insofar as the open pit area is concerned. OHM's would-be defenses 

to the just stated conclusion are varied. OHM argues first that it should not 

5 Henceforth we shall avoid repetition of the long and awkward phrase 
"that portion of the Order embodied in." In other words, henceforth mention 
e.g., Finding of Fact 64b means that reference is being made to that portion 
the Order embodied in Finding of Fact 64b. 
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have been ordered to reclaim this open pit area because Ercole and other DER 

personnel "had concurred" (language of OHM post-hearing brief, p.39) in OHM's 

plan to use the unreclaimed open pit areas as a drying facility. Apparently, 

OHM is arguing here that DER's peronnel's actions have estopped DER from 

ordering OHM to reclaim the open pit area. However, Ercole denies the 

concurrence attributed to him by OHM (Finding of Fact 72); moreover, Leasure 

did not assert that any DER employees other than Ercole had endorsed his plan 

(Finding of Fact 82). Estoppel is an affirmative defense, in which the 

claimant of estoppel has the burden of proof. Pa. Rules of Civil Procedure 

Rule 1030; Melvin D. Reiner v. DER, Docket No. 81-133-G, 1982 EHB 1983 at 206. 

Consequently (see Finding of Fact 84), OHM has not met its burden of proving 

the underlying facts necessary to set forth an estoppel claim; of course, in 

so ruling we need not and do not express any opinion on the legal validity of 

this estoppel defense of OHM's, had the necessary facts been established. 

OHM has admitted that it never submitted a formal application to use 

the open pit area as a drying facility, which DER could have formally denied 

or approved; such an application is required by the SMCRA, 52 P.S. 
1 

§1396.4(a)(2)(I), since October 10, 1980 at least. OHM's estoppel defense 

having been ruled out, the existence of this SMCRA statutory requirement 

seemingly conclusively justified DER's insistence that the open pit area be 

reclaimed. OHM attempts to meet this inference from §1396.4(a)(2)(I) with the 

argument (OHM post-hearing brief, p.39) that by not advising OHM to submit the 

aforesaid §1396.4(a)(2)(I) application, DER waived the requirement. This is a 

frivolous argument, however, for which OHM cites no authority; OHM is presumed 

to know the law, and DER does not have any duty to act as OHM's counsel. 

Other defenses by OHM to DER's Order to reclaim the open pit area--e.g., that 

OHM's failure to reclaim the open pit area was a de minimis violation because 
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the area encompasses only one quarter of an acre (Finding of Fact 74)--are 

equally frivolous. Findings of Fact 64a and 64b were not an abuse of DER's 

discretion insofar as the open pit area on this site is concerned. For 

reasons explained in section A supra, the standards for successful reclamation 

of this open pit area will be the standards in effect when OHM informs DER 

that reclamation has been completed. 

The Slopes 

On the other hand, DER's order that the slopes mentioned in Findings 

of Fact 70-74 be backfilled and regraded to AOC does seem to have been 

unjustified for essentially the same reasons as were stated in reaching the 

conclusion that requiring OHM to backfill and regrade the MP 615-4 and 4(A) 

site was an abuse of discretion (see section B supra). In view of Finding of 

Fact 68, taken together with Findings of Fact 12-15, we once again conclude 

that OHM's regrading of the slopes is to be measured against the pre-October 

10, 1980 AOC standards, although--because OHM apparently has not filed a 

completion report for this site--the evidence that DER must have known before 

October 10, 1980 that OHM had completed regrading of this site is more 

equivocal than was the case for the MP 615-4 and 4(A) site of section B. 

Once again, DER's decision that the slopes on this site were not acceptably 

AOC was not based on observations of the pre-mining contour (Finding of Fact 

33) or on quantitative measurements of the steepness of the slopes (Finding 

of Fact 32). Once again Leasure testified that the post-mining and 

pre-mining contours were "generally the same." Moreover, for this site OHM 

actually offered quantitative testimony, in the form of,purportedly 

representative cross sections (along three selected lines) tending to show 

that the pre-mining and post-mining contours were approximately the same 

(Findings of Fact 86 and 87). Although the representativeness of these cross 
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sections hardly was established by the record OHM made, the fact remains that 

DER did not directly refute OHM's cross sections, nor offer pre-mining and 

post-mining contour comparisons of DER's choosing. Although DER argues that 

the backfilling has introduced impermissible benches, there was no testimony 

that these benches had been introduced on the regraded slopes; rather, DER 

was objecting to the flat areas on the tops of the slopes. DER did not show 

that those flat areas did not resemble the original contours atop the slopes; 

DER's own Ex.C48 does not rule out flat tops to the slopes, though Ex.C48 

indicates the slopes should blend into the tops, e.e., should not meet the 

tops at sharp angles. We have pointed out supra, however, that the old SMCRA 

and Chapter 77 say nothing about blending. In sum, DER did not meet its 

burden of justifying Finding of Fact 64a, insofar as Finding of Fact 64a 

required OHM to backfill and regrade to AOC the already backfilled and 

regraded slopes on the site; for those slopes, DER's Order was an abuse of 

discretion. Correspondingly, for reasons explained earlier in this section 

D, Finding of Fact 64b also was an abuse of discretion insofar as the slopes 

(not the previously discussed open pit area) on this site are concerned. 

Revegetation 

We now turn, finally, to the revegetation requirement embodied in 

Finding of Fact 64a, summarized earlier in this section D as requirement 

a(2). Evidently this requirement was quite justified for the wholly 

unreclaimed open pit area. Furthermore, as of April 20, 1982, the slopes on 

the northern and eastern portion of the site had not been replanted, as OHM's 

own witness admitted (Finding of Fact 90). Therefore the revegetation 

requirement embodied in Finding of Fact 64a was not an abuse of discretion, 

for the slopes on this site as well as for the open pit area. As explained 

previously, the standards by which DER may judge whether there has been 
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successful completion of revegetation will be the standards in effect when 

OHM informs DER that revegetation has been completed, even if those standards 

are more rigorous than those in effect today or when MP 615-12(A) and 12(A2) 

were issued. 

E. MP 615-10 and lO(A) 

We begin our discussion of this site by considering that portion of 

the Order which is encompassed in Finding of Fact 91a. As on sites 

considered supra (see, e.g., section D), OHM has been ordered to: 

a(1) Backfill and grade to AOC; and 

a(2) Revegetate. 

DER's evidence that the site required revegetation was furnished solely by 

DER's Mine Conservation Inspector Donald L. Wissinger. Wissinger testified 

that only "portions" of the site had been adequately revegetated, and that 

failure to revegetate was causing erosion. The only "real" evidence in 

support of Wissinger's testimony consists of four photographs of the site, one 

(Ex.C32) taken May 17, 1982 and three (Ex.C32-A, C32B, C32-C) taken in 

September 1981. There unquestionably are erosion ditches on the site; there 

are numerous apparently bare areas in the foreground of Ex.C32. Because 

Ex.C32 may have been taken not long after the cold weather had ended, and 

because there was no testimony about the amount of vegetative growth that 

should have been expected at the time, the significance of these bare areas 

in the foreground of Ex.C32 is dubious. On the other hand, OHM's engineer 

Cochran did admit that the site had not been entirely ravegetated. All in 

all, therefore, we conclude that DER did meet its burden of showing 

additional revegetation of this site is required. As previously, the 

standards for successful completion of revegetation legitimately may be the 

standards in effect when OHM informs DER (as we hope it ultimately will 
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inform DER) that revegetation in compliance with the terms of Finding of Fact 

91a has been completed. Hencefore, in this Adjudication, we assume that this 

last holding is understood and need not be repeated. 

DER claims that OHM has failed to backfill and grade to AOC in the 

following locations: 

(i) A depression in the center of the MP 615-10 
area; and 

(ii) The regraded slopes, especially along the 
toe of the western slopes on the site. 

DER's testimony that the slopes had not been graded to AOC was similar 

to--and therefore had deficiencies similar to--DER's testimony concerning the 

AOC issue on sites already discussed supra (see sections Band D). OHM 

completed.its coal removal activities on this site prior to 1976, and had 

filed completion reports before June 12, 1979. Therefore, much as in section 

B supra, we conclude that DER did not meet its burden of showing that the 

slopes on this site had not been graded to AOC. OHM did not attempt to 

bolster this conclusion with purportedly representative cross sections (as it 

did attempt for the slopes on MP 615-12, 12(A) and 12(A2), see section D), 

but the conclusion is bolstered for this instant site by Finding of Fact 102. 

DER correctly argues that it is not bound by a June 1979 inspection report, 

whose author did not testify; DER is entitled to rely preferably on 

Wissinger, who inspected the site after 1979 and did testify. The Board is 

empowered to entertain hearsay.evidence, however. 25 Pa.Code §21.107(a). 

This evidence, to the effect that a DER inspector thought in 1979 that the 

site had been graded to AOC doesn't prove the site had been so graded, 

but--in the absence of quantitative comparisons of pre-mining and post-mining 

slopes--does support the thesis that Wissinger's decision that the slopes were 

not AOC was quite subjective and therefore questionable. We conclude that 
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except for the depression area discussed immediately infra, the backfilling 

and grading requirements in Findings of Fact 91a and 91c were an abuse of 

DER's discretion. 

The Depression Area 

In the center of the MP 615-10 area there is a depression, clearly 

visible in Ex.C32. Wissinger estimated the dimensions of this depression as 

5 ft. deep by 75 to 100 ft. long, and by 30 to 50 ft. wide; he stated his 

belief that the depression had been caused by sliding along the toe of the 

spoil. OHM did not rebut this testimony of Wissinger's. Depressions are 

forbidden under the definition of contouring in the "old" version of the 

SMCRA, quoted supra (see section A). Although there was no testimony that 

this depression could "accumulate water" (part of the aforesaid definition of 

contouring), any depression five feet deep and 2250 to 5000 square feet in 

area certainly seems capable of accumulating considerable water. 

Furthermore, although 2250 or even 5000 square feet is much less than one 

percent of the 33 acres included under MP 615-10 and 10(A) [we take judicial 

notice of the fact that an acre is about 44,000 sq. ft.], we are and always 

have been very reluctant to hold that any unreclaimed area possibly capable 

of causing environmental damage is de minimis, i.e., not important enough to 

warrant a reclamation order. In King Coal Co. v. DER, Docket No. 83-112-G, 

1985 EHB 104, we refused to hold that an unreclaimed 1000 square foot area 

out of 10 acres affected necessarily was de minimis; 1000 square feet is a 

smaller fraction of 10 acres than 5000 square feet in 3'3 acres. OHM argues 

that even if this depression area is not regarded as de minimis, regrading 

should not be required because the regrading will damage trees planted by the 

landowner of the area covered by these mining permits. This argument is not 

to the point, however; if OHM's original failure to properly reclaim means 
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that OHM now will have to indemnify the landowner for damages produced during 

OHM's remedial reclamation, that is a penalty OHM has brought on itself. DER 

is entitled to demand and obtain compliance with reclamation requirements. 

For all the foregoing reasons we hold that insofar as the depression is 

concerned, DER's order requiring regrading (and of course ultimately 

replanting of this area) was not an abuse of discretion. Since some regrading 

will be necessary for this depression area, Finding of Fact 91c also was not 

an abuse of discretion, for reasons explained at the outset of section D, 

supra. 

We turn to Finding of Fact 91b, which is identical with Finding of 

Fact 16b, discussed in section B supra. There we ruled that Finding of Fact 

16b was an abuse of discretion, because no new backfilling was required on 

the site covered by MP 615-4 and 4(A), and because no erosion and 

sedimentation problems had been demonstrated on that site. In the instant MP 

615-10 and 10(A) site, some regrading will be required (as explained in the 

immediate.l,,Y preceding paragraph); furthermore, erosion is occurring on the 

site (Finding of Fact 95). OHM argues that this erosion need not be 

"accelerated" erosion, but the Board disagrees; we do not believe that 

gullies of the sort shown in, e.g; , Ex. C32-B, are "natural", i.e. , are of the 

sort which would have been expected in the absence of OHMls mining activities. 

As was the case for Finding of Fact 64a (recall the remarks at the outset of 

section D supra), the language of Finding of Fact 91b is quite consistent with 

the regulations in 25 Pa.Code Chapter 102. We conclude·that Finding of Fact 

91b was not an abuse of DER's discretion. 

This concludes our discussion of the site covered by MP 615-10 and 

10(A). 

F. MP 615-22 
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OHM's post-hearing brief did not specifically address DER's 

contentions concerning this site. However, the following discussion of 

Findings of Fact 107a-107e has taken into account OHM's general arguments-­

reiterated throughout its post-hearing brief and already examined in this 

Adjudication in connection with sites discussed supra--re retrospectivity and 

the criteria for AOC (see section A, supra). 

The almost totally uncontested evidence concerning this site 

(Findings of Fact 108-120) seemingly fully justifies Findings of Fact 

107a-107e. OHM did dispute the need for E&S controls, but the photographic 

evidence of erosion on the site is unmistakable (Finding of Fact 120). In 

short, just as discussed in section C supra, we must conclude that Findings 

of Fact 107a-107e were not an abuse of DER's discretion unless OHM has a (not 

yet considered) valid defense to those portions of the Order. The defense 

offered by OHM at the hearing was that the bridge originally used by OHM to 

cross Mardis Run had been washed away during a flood in July 1977, and that a 

replacement bridge built by OHM had been torn down under order of DER. 

Therefore, OHM argues, it was cut off from the mine site through no fault of 

its own, and should not be held responsible for not having completed 

reclamation. Put this way, OHM seems to be arguing that it was prevented 

from completing reclamation by "force majeure" although OHM never made this 

legal basis explicit. Elsewhere, OHM appeals to argue that because DER 

ordered the replacement bridge torn down, DER was estopped from issuing 

Findings of Fact 107a-107e. 

The foregoing defense was not addressed in OHM's post-hearing brief, 

and therefore can be deemed waived. Kwalwasser, supra (see the Introduction 

to this Adjudication, supra). Whether waived or not, however, the defense is 

meritless. OHM did not demonstrate (as it was its burden to do) that no 
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acceptable bridge could be built across Mardis Run. OHM merely testified 

that it had built ~ bridge which DER had ordered OHM to remove as hazardous. 

Moreover, and most tellingly, OHM admitted that its failure to build another 

bridge had involved considerations pertinent to a pending lawsuit against 

OHM. Thus, OHM's inability to reach the mine after the original bridge was 

washed away cannot be ascribed either to "force majeure" or to DER. The 

Findings of Fact 107a-107e were fully within DER's discretion. 

G.. MP 615-35 

In view of Findings of Fact 127a and 127b, the backfilling and 

grading requirements of the portions of the Order encompassed in Findings of 

Fact 126a and 126c no longer are before us. Indeed, DER's post-hearing 

brief's contentions address only the revegetation requirement in Finding of 

Fact 126a and the E&S control require~ent in Finding of Fact 126b. OHM's 

post-hearing brief did not address these DER contentions; in fact, OHM's 

post-hearing brief did not discuss MP 615-35 at all. Thus our remarks in the 

very firs~ paragraph of section F, supra, concerning our adjudication of the 

disputed issues connected with the MP 615-22 site, are equally pertinent to 

our adjudication of DER's contentions about the instant MP 615-35 site. 

Findings of Fact 128-130 suffice to justify the revegetation and E&S 

control requirements in Findings of Fact 126a and 126b for the western 

portion of the site. OHM offered no credible defense to those portions of 

the Order. We conclude, much as in section F, supra, that--insofar as the 

western portion of the site is concerned--the revegetati,on and E&S control 

requirements encompassed in Findings of Fact 126a and 126b were not an abuse 

of DER's discretion. 

B. MP 615-17, 17(A3) 2 17(A4)1, 17(A6), 117(A7) and 17(A8) 

Findings of Fact 137-145 fully justify those portions of the Order 
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encompassed in Finding of Fact 131a-131d, except for the requirement (in 

Finding of Fact 131c) that E&S controls be installed by February 1, 1982. In 

view of Finding of Fact 139, installation of E&S controls should not have 

been ordered, although repair of previous erosion damage (see Finding of Fact 

140) was required. Therefore, as discussed in previous sections of this 

Adjudication (e.g., section C, supra), with the exception of the E&S controls 

installation requirement in Finding of Fact 131c those portions of the Order 

encompassed in Findings of Fact 131a-131d were not an abuse of DER's 

discretion unless OHM has a (not yet considered) valid defense to the Order. 

OHM has offered two defenses: it claims that it is unable to comply 

with Finding of Fact 131a through no fault of its own, and it claims that 

Findings of Fact 131b and 131d were an abuse of DER's discretion because 

those portions of the Order would prevent OHM from mining limestone on the 

site. OHM has not offered a defense to Finding of Fact 131c, which for the 

purposes of this Adjudication has been adequately discussed in the preceding 

paragraph. We first examine OHM's defense to Findings of Fact 131b and 131d. 

OHM's Limestone Mining Application 

OHM's defense to Findings of Fact 131b and 131d is comprised in the 

argument that it should not have been required to backfill the unreclaimed 

areas of this site because such backfilling would bury limestone deposits 

which DER knew OHM intended to mine. OHM had the right to mine those 

limestone deposits (Findings of Fact 146-149), and did file an application to 

mine those deposits on April 9, 1981, before the Order was issued (Finding of 

Fact 150). That application was denied by DER on March 26, 1982, and the 

denial was appealed to the Board by OHM at Docket No. 82-106-G (Findings of 

Fact 151 and 152). Very recently, after a course of events summarized in 

Findings of Fact 153-160, the Board has dismissed this 82-106-G appeal as 
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moot, but without ruling on the actual merits of OHM's application to mine 

limestone and DER's rejection thereof.6 

On the record before the Board, therefore, DER issued Findings of 

Fact 13lb and 13ld even though DER knew that OHM had applied to mine the 

limestone in an area underlying the entire site covered by MP 615-17 and 

amendments (Finding of Fact 163). Although DER did deny the limestone mining 

application three months after the Order was issued, and this denial 

eventually was sustained by the Board, we believe the record justifies the 

finding that OHM's application to mine limestone was not frivolous, i.e., was 

not undertaken merely to provide OHM with an excuse for not completing 

reclamation of the areas which had been affected under MDP 3474SM10. The 

question before us is whether the existence of this non-frivolous but 

ultimately denied OHM application should have led DER to refrain from issuing 

Findings of Fact 13lb and 131d. 

The answer to this question is not obvious and surely is very 

dependent on the specific facts of this appeal for this site. The standard 

conditions which accompanied the coal mining permits OHM received for this 

site state: "Backfilling shall be done concurrently with the progress of the 

stripping operation to the highest degree possible." (Ex.C13, Standard 

Condition 15) OHM has admitted that the site is not reclaimed, and it 

6 Findings of Fact 153-160 have been taken from the record made in the 
consolidated appeal at Docket No. 84-076-G (see our Opinion and Order of 
September 24, 1986 at that docket number). Although some of those Findings are 
matters of public record, and others probably can be taken as established in 
this litigation by issue preclusion (collateral estoppel by the judgment at 
84-076-G of litigation between the same parties as the instant appeal, even 
though our final judgment, dismissal as moot, did not reach the merits of all 
disputed issues), we need not pursue these justifications for Findings of Fact 
153-160; these Findings have been included herein to bring the reader up to 
date, but have not been relied on in the instant Adjudication. We are entitled 
to take judicial notice of Findings of Fact 152 and 161, on which we have 
relied. 
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appears that the failure to reclaim includes at least 20 acres (Findings of 

Fact 141 and 167). OHM completed its coal removal activities at this site in 

November, 1979 (Finding of Fact 136). On these just-stated facts, it 

scarcely can be maintained that OHM performed its backfilling "concurrently 

with the progress of the stripping operation." But this last phrase from 

Special Condition 15 is qualified by the added clause "to the highest degree 

possible." The word "possible" obviously must 'be intended to be read as 

"possible unless clearly impractical," because with sufficient dedication of 

men, equipment and money any degree of reclamation always is "possible." 

Thus the question before us can be reduced to the more limited question: 

"Should DER have considered it "practical" for OHM to reclaim the unreclaimed 

areas of this site while OHM was awaiting action on its limestone mining 

application?" 

Ercole's testimony at the supersedeas hearing clearly manifests his 

belief that reclamation of areas which soon would be redisturbed by mining 

under a: new permit should not be regarded as "practical" (Findings of Fact 

164-167). Ercole's testimony also makes it clear that if the question of 

whether to issue the Order had been put to him, he would not have approved 

that portion of the Order which required OHM to backfill and revegetate this 

site. At the time he testified, Ercole was Director of DER's Bureau of 

Mining and Reclamation, a very senior DER position (Finding of Fact 12). 

Thus Ercole's opinions on the question before us are entitled to very great 

weight. On the other hand, we are not bound by Erole 1 s. ,opinions; we--not 

Ercole--have the responsibility of deciding whether DER abused its discretion 

in issuing Findings of Fact 131b and 131d. 

On the instant facts we are inclined to agree with Ercole's implicit 

opinion (~ee F~~dings of Fact 164 and 165) that DER should have permitted OHM 
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to defer commencing reclamation on this site for some reasonable amount of 

time, pending action on OHM's limestone mining application. How long OHM 

should have been allowed to defer reclamation depends on when OHM should have 

been expected to regard the limestone mining application as denied. We _do 

not agree with Ercole that OHM should have been allowed to defer commencing 

reclamation until all OHM's appeals of DER's denial of OHM's limestone 

mining application had been exhausted. OHM's appeal of DER's March 28, 1982 

denial of OHM's original limestone mining application was not dismissed by 

this Board until November 20, 1986 (Finding of Fact 161), and this dismissal 

(because it didn't reach the actual merits of the limestone mining 

application) forecloses neither renewed application and appeals of DER 

denials thereof, nor appeals of our rulings to the Commonwealth Court and 

beyond. OHM could not reasonably expect that it would be allowed to leave 

this site unreclaimed essentially indefinitely, certainly for years and 

years, while appeals of DER refusals to allow limestone mining on the site 

slowly wended their ways through this Board and the courts. OHM--having 

submitted its limestone mining application to DER more than eight months 

before the order was issued (Finding of Fact 150)--reasonably could expect 

that the time constraints in the Order would be sufficiently flexible that 

OHM, without fear of penalty, could delay embarking on reclamation until DER 

did act on the limestone mining application. Once DER had denied the 

limestone mining application, however, OHM's obligation to reclaim without 

delay must be considered to have begun. OHM was entitled to appeal, of 

course, and to pursue its appeals up to the highest courts. But in so 

pursuing its appeals, OHM must regard itself at risk of penalties for having 

failed to obey a lawful DER order, should OHM's appeals be dismissed. The 

Legislature has instructed us not to equate an appeal to a supersedeas, 71 
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P.S. §510-21(d). As we have previously stated, quoting the Pennsylvania 

Supreme Court, litigation should be "carried out on the polluter's time, not 

the public's." DER v. Bethlehem Steel Corporation, 469 Pa.578, 367 A.2d 222 

(1976); William Fiore v. DER, Docket No. 83-160-G, 1983 EHB 528. 

Our conclusion from the foregoing discussion is that DER 

legitimately could issue Findings of Fact 131b and 131d before acting on 

OHM's limestone mining application, if the time constraints in those Findings 

of Fact were sufficiently flexible that OHM, without fear of penalties, could 

delay embarking on reclamation until DER did act on the limestone mining 

application. Finding of Fact 131d required OHM to install its backfilling 

equipment on the site no later than April 15, 1983, more than a year after 

DER's March 26, 1982 denial of OHM's original limestone mining application. 

Finding of Fact 131b required reclamation to be completed no later than 

August 15, 1983, more than 16 months after the application was denied. OHM 

has not contended that these just-stated time periods were unreasonably 

short, and there is nothing on the record to support such a contention. 

Indeed, the time periods for compliance specified in Findings of Fact 131b 

and 131d are much longer than were specified, e.g., in Findings of Fact 16a 

and 16c or Findings of Fact 91a and 91c; moreover, OHM did not object to 

Finding of Fact 91c, wherein OHM was given only one week to install 

backfilling equipment. 

Therefore we reject OHM's limestone mining defense, and rule that 

Findings of Fact 131b and 131d were not an abuse of DER'.s discretion. We 

reiterate that this ruling is very fact dependent, and stress the following 

additional points. First, the preceding discussion--wherein we have been 

willing to seriously review Findings of Fact 13lb and 13ld in the light of 

OHM's intent to mine limestone--has been consistent with our earlier 



discussions in sections C and D supra, of similar OHM intents. In section C, 

because OHM should have known its deep mine permit had expired, we refused to 

seriously review the terms of the Order requiring reclamation of five 

unreclaimed acres in the light of OHM's stated intent to use those acres for 

a deep mine entry. In section D, because OHM never had submitted an 

application, we refused to seriously review the terms of the Order requiring 

OHM to reclaim an open pit in the light of OHM's stated intent to use the 

open pit area as a drying facility. In the case of Findings of Fact 131b and 

131d, OHM--some eight months before the Order was issued--had filed a 

non-frivolous application to mine limestone, on which DER had not yet acted. 

Second, we by no means necessarily would have concluded that Findings of Fact 

131b and 131d were an abuse of DER 1 s discretion even if OHM's limestone 

mining application had been approved, not disapproved, on March 26, 1982. 

OHM completed its coal mining activities in November 1979, but did not file 

its limestone mining application until April 1981. In the meantime at least 

20 acres on this site had been left unreclaimed. As we have remarked, OHM was 

required to backfill concurrently to the highest degree possible unless 

clearly impractical. It surely is arguable that these just-stated facts are 

inconsistent with quite practical concurrent backfilling, even recognizing 

OHM's reasonable desire to avoid reclaiming areas it later would have to 

redisturb. We may ask, for example, why OHM did not submit a limestone 

mining application long before it had completed its coal mining activities on 

the site, so that OHM 1 s receipt of a limestone mining permit would have 

enabled backfilling to proceed concurrently after simultaneous removal of 

coal and limestone; after all, OHM had secured its limestone mining rights as 

early as 1974 (Finding of Fact 168). We have not had to rule on such issues, 

however, since DER refused OHM's limestone mining application. 
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We now finally can return to OHM's defense to Finding of Fact 131a. 

OHM argues that it cannot comply with Finding of Fact 131a because OHM no 

longer has a coal mining license, whereas extraction of coal from the 

stockpile would be coal mining under either the old or new SMCRA (see the 

definition of "surface mining" in the old or new versions of 52 P.S. 

§1396.3). The record does not indicate when OHM lost its surface mining 

license, but in any event the coal can be buried on the site without 

violating the SMCRA, as OHM admits (post-hearing brief, p.85). Thus OHM's 

claim that it cannot lawfully comply with Finding of Fact 131a must be 

rejected on these grounds alone. OHM further argues, however, that since the 

coal already has been mined and now resides in a stockpile, burying the coal 

on the site would be more environmentally hazardous than merely removing it 

from the site, so that insofar as DER's Order is forcing OHM to bury the 

stockpiled coal, that Order is an abuse of discretion. Perhaps so, if OHM's 

loss of its license really is preventing OHM from lawfully removing the 

stockpiled coal from the site, but we do not so read the facts of this 

appeal. In the first place, it is not clear that the SMCRA is an absolute 

bar to OBM's removal of the coal stockpile. The definition of surface mining 

in 52 P.S. §1396.3 also includes surface activities connected with 

reclamation of the site; OHM has not maintained that its loss of its surface 

mining license prevents it from reclaiming this site and the other sites 

which are the subject of this Adjudication. As a matter of fact, the 

Commonwealth Court specifically has ruled that under the SMCRA loss of a 

surface mining license does not make reclamation efforts unlawful. Morcoal 

Co. v. DER, 479 A.2d 1303 (1983). Although Morcoal does not speak precisely 

to the issue of removing a coal stockpile, we believe the logic of Morcoal 

clearly implies that the coal stockpile removal by OHM would be a reasonable 
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way for OHM--the former possessor of a coal mining license--to comply with 

the terms of Finding of Fact 131a (which seeks to ensure environmentally 

sound reclamation of the site), unless DER explicitly has refused to give OHM 

permission to effect such removal. We recognize DER's interest in totally 

precluding the unlicensed mining of coal, and so would agree that the SMCRA 

legitimately might require OHM, now no longer the possessor of a surface 

mining license, to secure DER's permission to remove the stockpile. Whether 

DER's refusal to give OHM such permission would have been an abuse of DER's 

discretion is not a matter we need rule on, however. There is nothing in the 

record to indicate that DER refused such permission, or has otherwise 

forbidden OHM to remove the stockpile from the site. Nor do we read the 

language of Finding of Fact 13la as requiring OHM to dispose of the stockpile 

on the site; Finding of Fact 13la merely requires OHM to comply with 

applicable regulations for on-site disposal if OHM disposes of the stockpile 

on site. Therefore, we reject this just-discussed defense of OHM's to 

Finding of Fact 131a, and rule that Finding of Fact 13la was not an abuse of 

DER's discretion. 

The foregoing completes our discussion of Findings of Fact 

131a-13ld. Before concluding this section of this Adjudication, however, we 

still must rule on the propriety of Order II as applied to this site (see 

Finding of Fact 133). From the analysis, supra, of the propriety of Findings 

of Fact 131a-13ld, it is evident that--except for the portion of Order II 

requiring compliance with the E&S installation clause in Finding of Fact 

131c--the portion of Order II requiring OHM to comply with Findings of Fact 

131a-13ld was not an abuse of discretion; we so rule without further 

discussion. Order·II included a cessation order, however, directing OHM to 

cease mining on the site. Because OHM long since had ceased mining on the 
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site (Finding of Fact 136), this cessation order was gratuitous and could 

result in the mandatory imposition of penalties on OHM under circumstances 

wherein--in our opinion--the Legislature did not intend mandatory penalties, 

since there was no mining activity for OHM to cease. 52 P.S. §1396.22. 

Black Fox Mining and Development Corp. v. DER, Docket No. 84-114-G, 1985 EHB 

172. Insofar as it pertained to this site, the cessation order portion of 

Order II was an abuse of discretion. 

I MP 615-42 

In view of Finding of Fact 176, we no longer are concerned with the 

propriety of Findings of Fact 172e and 172f. OHM's post-hearing brief does 

not address Finding of Fact 172a, whose propriety is quite justified by 

Finding of Fact 184. OHM argues that Findings of Fact 182 and 183 do not 

support Finding of Fact 181. In the abstract, this argument of OHM's is 

correct. At the time the Order was issued, however, the regulation 25 

Pa.Code §77.92(f)(3) was effective; this regulation defined all rider coal 

seams to be acid-forming materials. Irrespective of Findings of Fact 182 and 

183, therefore, DER had to find that the exposed rider material in the pit 

was acid-forming (Findings of Fact 180 and 181). Although 25 Pa.Code 

§§77.92(f)(3) and 99.36 now have been rescinded, the presently effective 

regulations also require that exposed coal seams be treated as if 

acid-forming, and indeed in essentially the same fashion as Finding of Fact 

172b requires. 25 Pa.Code §87.145. We conclude that Finding of Fact 172b 

was not an abuse of discretion. As for Finding of Fact 172c, it clearly is 

justified by Findings of Fact 177 and 178. 

We turn, therefore, to Finding of Fact 172d. Based on our 

discussion of the reclamation requirement in section I, supra, we may infer 

that in the absence of a defense, Finding of Fact 172d is justified by our 
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Findings, notably Findings of Fact 175 and 179. OHM's defense for this site 

is the same limestone mining defense as was thoroughly examined in section H. 

By the reasoning in section H, therefore, we conclude that Finding of Fact 

172d was not an abuse of discretion, unless the April 15, 1983 and May 15, 

1983 deadline dates specified in Finding of Fact 172c (for completing 

respectively the backfilling and revegetation of this site) were too short. 

OHM has not argued that April 15, 1983, more than a year after the limestone 

mining application was denied on March 26, 1982, was too soon to complete 

backfilling of this site. Judging by the other deadline dates the Order 

allowed for backfilling, it does not seem to us that April 15, 1983 is unduly 

soon for this site, which apparently requires rather less backfilling than the 

site considered in section H, where August 15, 1983 was the deadline date 

(compare Findings of Fact 168 and 175). The terms of the Order typically 

allow a month for completion of revegetation once backfilling and regrading 

has been completed (see, e.g., Findings of Fact 16a, 91a and 107c); OHM has 

not objected to this typical interval. We hold that Finding of Fact 172d was 

not an abuse of DER's discretion. 

Before terminating our discussion of this site, there again remains 

Order II to be considered. As in section I, supra, we immediately can rule 

that insofar as Order II required compliance with the terms of Findings of 

Fact 172a-172d, Order II was not an abuse of discretion; of course, we need 

not and do not rule on the portions of Order II requiring compliance with 

Findings of Fact 172e and 172f, which no longer are in aispute and on whose 

propriety we therefore have not ruled. Insofar as Order II required 

cessation of mining on this site, it was an abuse of discretion. 

J. MP 615-44 and 44(A) 

In view of finding of Fact 190, we need not rule on the propriety of 
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Finding of Fact 185b. Findings of Fact 188 and 189 establish the propriety 

of Finding of Fact 185a. Findings of Fact 193-195 establish the propreity of 

Finding of Fact 185d. Findings of Fact 191 and 192 establish the need for 

reclamation of this site, so that the requirements imposed by Findings of 

Fact 185c and 185e were not an abuse of DER's discretion, excepting once 

again (see sections H and I, supra) the possibility that the time limits 

imposed in those Findings of Fact were unreasonable (recall Findings of Fact 

150, 151, 162 and 163). As in sections Hand I, supra, though OHM has argued 

that DER should not have issued Findings of Fact 185c and 18Se at all, OHM 

has not specifically addressed the question of whether the compliance time 

deadlines in those Findings of Fact were unreasonable. Therefore, we could 

regard this specific issue as having been waived. Kwalwasser, supra; 

Equipment Finance, supra. However, because the whole issue under present 

discussion--namely when OHM should have been required to commence compliance 

with those terms of the Order involving sites pertinent to OHM's limestone 

mining application--largely is a question of first impression (as our lengthy 

discussion in section H supra has indicated), in sections H and I we have 

dealt with the time limits in Findings of Fact 131b, 131d and 172d on their 

merits. We see no reason to depart from this precedent for Findings of Fact 

185c and 18Se. So proceeding, we find that the seven day deadline set in 

Finding of Fact 185e was an abuse of discretion. Once we have decided (see 

section H supra) that OHM should have been permitted to defer compliance with 

the Order at least until DER had ruled on OHM's limestone mining application 

(i.e., at least until March 26, 1982 when DER originally rejected the 

application), it clearly was an abuse of discretion for DER to require the 

placing of backfilling equipment on the site within seven days of receipt of 

the Order, a deadline which actually.preceded March 26, 1982 by nearly three 
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months. Having so ruled, we may substitute our discretion for DER 1 s. Warren 

Sand and Gravel v. DER, 20 Pa.Cmwlth 186, 341 A.2d 556 (1975). For reasons 

further elaborated below, we believe and rule that the seven day deadline in 

Finding of Fact 185e should have been from the day OHM learned that DER had 

rejected the limestone mining application (i.e., from about March 26, 1982). 

Voluminous though this record is, it still is difficult to justify 

Findings of Fact from which the reasonableness or unreasonableness of the 

August 15, 1982 time limit for backfilling and grading set in Finding of Fact 

185c can be inferred. We note, however, that the same deadline date was set 

in Finding of Fact 16a, for backfilling and grading 29.4 acres affected under 

MP 615-4 and 615-4(A) (Findings of Fact 23 and 199). It appears from the 

record that--as DER has interpreted the requirement of grading to AOC--OHM 

would have had to regrade the major portion of those 29.4 acres (Finding of 

Fact 200): On the instant MP 615-44 and 615-44(A) site probably not more than 

about 30 acres require backfilling and regrading (Finding of Fact 198). OHM, 

though objecting vigorously to the requirement that it regrade the MP 615-4 

and 615-4(A) site (recall section B, supra), did not challenge the August 15, 

1982 time limit for regrading set in Finding of Fact 16a. Although the 

limestone mining application issue did not bear on the MP 615-4 and 615-4(A) 

site, so that OHM reasonably could have been expected to commence complying 

with Finding of Fact 16a immediately after December 23, 1981 (when the Order 

was issued), the record and common experience suggests that regrading of any 

site will proceed much more slowly during the winter months than during the 

months from April to August (Finding of Fact 202). Weighing the Findings 

summarized in this paragraph, we conclude it is more probable than not that 

the backfilling and reclamation required by Finding of Fact 185c could be 

accomplished between March 26, 1982 and August 15, 1982. We already have 
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ruled (see section I, supra) that after completion of backfilling and 

regrading a month is a reasonable deadline for revegetation. In other words, 

Finding of Fact 185c was not an abuse of discretion. We add that in so 

ruling (and in substituting our discretion for DER's as to the deadline date 

for complying with Finding of Fact 185e) we are assuming that OHM reasonably 

could be expected to place the necessary backfilling equipment on this MP 

615-44 and 615-44(A) site within a week or so of receipt of DER's March 26, 

1982 rejection of the limestone mining application. This assumption seems 

reasonable because, as remarked previously (in section H, supra), OHM did not 

object to the seven day time limit from receipt of the Order specified in 

Finding of Fact 91c, which Finding of Fact has been ruled to have been within 

DER's discretion (recall section E, supra). 

Our rulings on the terms of Order II pertinent to this MP 615-44 and 

615-44(A) now follow as previously (sections H and I, supra). Since Finding 

of Fact 185b no longer is at issue, we can ignore that portion of Order II 

requiring compliance with Finding of Fact 18Sb. If Order II had required 

compliance with Finding of Fact 185e by its specified deadline date of seven 

days after receipt of the December 23, 1981 Order, Order I1 would have been 

an abuse of discretion in that regard, for reasons amply discussed supra. 

Order II was issued on March 5, 1984, however (Finding of Fact 132). By that 

time, indeed by any time within a week or so after March 26, 1982, compliance 

with the backfilling equipment requirement of Finding of Fact 185e reasonably 

could have been expected by DER, for reasons explained ~t the end of the 

preceding paragraph. Therefore, since Order II merely required immediate 

placement of backfilling equipment on the site, Order II was not an abuse of 

discretion. The cessation order portion of Order II pertinent to this site 

was an abuse of discretion. 
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K. Special Reclamation Proiect 445 

OHM's post-hearing brief has not addressed this site. In view of 

Findings of Fact 205 and 206, the only remaining issue at this site is the 

propriety of the revegetation requirement in Finding of Fact 203a. In view 

of Finding of Fact 207, as well as the fact that the site had not yet been 

fully backfilled and graded at the time of the supersedeas hearings (Finding 

of Fact 208), DER cannot be faulted for having required OHM to revegetate 

this site. As explained in section J, supra, allowing a month for 

revegetation after the completion of backfilling and grading is reasonable. 

Thus, recalling Finding of Fact 209, it is clear that the revegetation 

requirement in Finding of Fact 203a was not an abuse of DER's discretion. 

This completes our discussion of whether or not DER abused its 

discretion in issuing the Order and in issuing Order II, for all the sites 

which are the subject of this Adjudication, namely those sites which remained 

at issue after the filing of the stipulation admitted into evidence as Board 

Exhibit L'; 

CONCLUSIONS OF LAW 

1. Our adjudication of this matter is to determine whPther the 

Order was an abuse of DER's discretion or an arbitrary exercise of its duties 

or functions. 

2. The burden of showing that the Order was not an abuse of 

discretion falls on DER. 

3. Conclusions of Law 1 and 2, supra, apply also to the Order II. 

4. A permittee receives no guarantee from DER that the statutes 

and regulations in effect when the permit was granted will not be amended (or 

supplemented by altogether new statutes and regulations) before operations 

under the permit are completed. 
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5. DER's evaluation of any distinct component of OHM's reclamation 

activities at a particular site (e.g., backfilling to AOC at that site) 

should be based on the statutes and regulations in effect at the time DER is 

made aware that the aforesaid component of OHM's reclamation activities has 

been completed to OHM's (though of course not necessarily to DER's) 

satisfaction. 

6. A permittee who fails to reclaim promptly risks the possibility 

that the reclamation standards will be made more rigorous by the Legislature 

and/or the Environmental Quality Board, after experience has shown that the 

former statutory and/or regulatory standards were insufficient to guarantee 

satisfactory reclamation. 

7. DER is permitted to adopt enforcement policies in the absence 

of regulations, provided DER can justify its adoption of those policies. 

8. DER can adopt and apply enforcement policies which go beyond 

the regulations in force at the time, provided those new enforcement policies 

are not obviously proscribed by existing statutory and/or regulatory language, 

and provided DER can meet its burden of justifying those policies. 

9. The filing of a completion report is the natural--and 
I 

ordinarily the only reliable-- signal to DER that a surface mine operator has 

completed backfilling to the mine operator's satisfaction; DER is not 

expected to mind read the fact that the mine operator considers his 

backfilling obligations completed. 

10. Under the very special facts of this appeal, however, the 

decision as to whether OHM had satisfactorily backfilled the MP 615-4 and 

615-4(A) site to AOC must be based on the statutes, regulations and (if 

justifiable) DER policies pertinent to AOC backfilling which were in effect 

prior to October 10, 1980, even though the completion reports for this site 
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were not filed until after December 9, 1980. 

11. Within the confines imposed by the Statutory Construction Act, 

there is no reasonable construction of the language of the old SMCRA (the 

version in effect before October 10, 1980) which can imply that post-mining 

slope grades approximately equal to the pre-mining grades would be in 

violation of old SMCRA contouring requirements. 

12. For the MP 615-4 and 615-4(A) site, DER did not meet its burden 

of justifying AOC policies which went beyond the statutory and regulatory 

language concerning contouring requirements which were in effect prior to 

October 10, 1980. 

13. Insofar as the Order required OHM to perform new backfilling and 

grading on the MP 615-4 and 615-4(A) site, the Order was an abuse of DER's 

discretion. 

14. The revegetation requirement stated in Finding of Fact 16a was 

not an abuse of DER's discretion, but Findings of Fact 16b and 16c were an 

abuse of DER's discretion. 

15. DER's release of the bonds on the MP 615-6 and 6(A) site, an 

action which DER later notified OHM had been taken in error (according to 

DER), cannot be construed to be an admission that it was unnecessary to 

reclaim the five acres still in dispute on this site. 

16. It is not reasonable for DER to wait indefinitely for 

reclamation of a previously mined area because the operator who did the 

mining hopes to do additional mining on the site at som~ unspecified future 

date. 

17. For the still unreclaimed five acre area on MP 615-6 and 6(A), 

the terms of the Order were not an abuse of DER's discretion. 

18. Estoppel is an affirmative defense, in which the claimant of 
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estoppel has the burden of proof. 

19. On the facts of this appeal, OHM has not met its burden of 

showing the underlying facts needed to put forth an estoppel defense to the 

requirements stated in Findings of Fact 64a and 64b, for the one quarter acre 

open pit area mentioned in Findings of Fact 70-74. 

20. Conclusion of Law 19 carries no implication as to the legal 

validity of OHM's proffered estoppel defense, had the necessary facts needed 

to put forth the estoppel defense been established. 

21. For the aforementioned one quarter acre open pit area on the 

site covered by MP 615-12 and Amendments, the Order was not an abuse of 

discretion. 

22. For the remaining portion of the site covered by MP 615-12 and 

Amendments, the Order Fas an abuse of discretion insofar as Finding of Fact 

64b and the backfilling and grading requirements in Finding of Fact 64a are 

concerned. 

23. For the same remaining portion of the MP 615-12 and Amendments 

site, the revegetation requirement in Finding of Fact 64a was not an abuse of 

discretion. 

24. DER met its burden of showing that additional revegetation of 

the MP 615-10 and 10(A) site is required. 

25. Except for an area of depression in the center of the MP 615-10 

and 10(A) site, the backfilling and grading requirements in Findings of Fact 

91a and 91c were an abuse of discretion. 

26. For the aforementioned area of depression on the MP 615-10 and 

10(A) site, the backfilling and grading requirements in Findings of Fact 91a 

and 91c were not an abuse of discretion. 

27. Finding of Fact 91b was not an abuse of discretion. 
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28. An improperly reclaimed area of 2250 or even 5000 square feet in 

the center of a 33 acre acre site is not a de minimis failure to fully meet 

reclamation requirements. 

29. DER 1 s order to regrade the aforementioned 2250-5000 square feet 

area is not an abuse of discretion even though the regrading will force OHM 

to damage trees planted on the site by the landowner. 

30. DER 1 s order requiring OHM to tear down an allegedly hazardous 

bridge across Mardis Run did not estop DER from ordering reclamation of the 

MP 615-22 site even though OHM, in order to gain access to this site, would 

have to cross Mardis Run. 

31. A party's contentions made during the hearing on the merits, 

but not addressed in the party's post-hearing brief, may be deemed waived. 

32. The requirements in Findings of Fact 107a-107e were not an 

abuse of DER 1 s discretion. 

33. For the western portion of the MP 615-35 site, the revegetation 

requirment in Finding of Fact 136a was not an abuse of DER 1 s discretion. 

34. For the western portion of the MP 615-35 site, Finding of Fact 

126b was not an abuse of DER 1 s discretion. 

35. OHM 1 s application to mine limestone on the sites encompassed by 

MP 615-17 and Amendments, MP 615-42, 615-44 and 615-44(A) was not frivolous. 

36. Standard Condition 15 of OHM's permit, reading 11Backfilling 

shall be done concurrently with the progress of the stripping operation to 

the highest degree possible11 must be interpreted as requiring concurrent 

backfilling to the highest degree possible unless obviously 11 impractical. •• 

37. It is not 11practical11 for a mine operator to reclaim an area he 

reasonably expects to re-mine in the reasonably near future. 

38. Since OHM's limestone mining application was filed well in 
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advance of (specifically, eight months before) DER's order to reclaim the 

sites mentioned in Conclusion of Law 35, DER's Order should have allowed OHM 

to delay commencing reclamation until DER had acted on OHM's limestone mining 

application. 

39. It is not reasonable to allow OHM to delay commencing 

reclamation until there has been final action by this Board and the courts on 

OHM's appeal of DER's rejection of OHM's limestone mining application. 

40. Once DER had denied the limestone mining application, OHM's 

obligation to reclaim without delay began. 

41. The requirements in Findings of Fact 131b and 131d, including 

the deadline dates therein, were not an abuse of DER's discretion, but the 

installation of E&S controls requirement in Finding of Fact 131c was an abuse 

of discretion. 

42. Under the logic of Morcoal, supra, removing the coal stockpile 

on the MP 615-17 and Amendments site is a reasonable way for OHM to comply 

with Finding of Fact 131a, assuming OHM--which no longer possesses a coal 

mining license--has DER's permission to effectuate such removal. 

43. Because OHM no longer has a coal mining license, under the 

SMCRA it is reasonable for DER to require OHM to secure DER's permission to 

remove the aforementioned coal stockpile to some off-site location. 

44. Because there is nothing on the record to show DER refused such 

permission, Finding of Fact 131a was not an abuse of DER's discretion. 

45. For the various sites encompassed under MR 615-17 and 

Amendments, MP 615-42, MP 615-44 and MP 615-44(A), DER's March 5, 1984 

compliance order (Order II) requiring compliance with the terms of the 

December 23, 1981 Order was not an abuse of discretion, except for the 

portion of Order II requiring compliance with the E&S installation 
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requirement stated in Finding of Fact 13lc, and except for portions of Order 

II requiring compliance with portions of the Order which no longer are at 

issue, on whose merits we have not ruled. 

46. This Adjudication has not ruled on the merits of portions of 

Order II requiring compliance with portions of the Order which no longer are 

at issue. 

47. It was an abuse of DER's discretion to issue the portion of 

Order II requiring cessation of mining on sites where mining had long since 

ceased. 

48. Under the regulations in effect at the time, the rider coal 

seam on MP 615-42 was an acid-forming material by definition; the presently 

effective regulations also require that exposed coal seams be treated as if 

acid-forming. 

49. Findings of Fact 172a-172d were not an abuse of DER's 

discretion. 

Sb. Findings of Fact 185a, 185c and 185d were not an abuse of DER's 

discretion. 

51. It was an abuse of discretion for DER to require OBM to install 

backfilling equipment on the MP 615-44 and 44(A) site within seven days of 

receipt of the December 23, 1981 Order, long before DER was to rule on OHM's 

limestone mining application. 

52. When DER has abused its discretion, the Board may substitute 

its discretion for DER's. 

53. The seven day deadline in Finding of Fact 185e should have been 

from the day OHM learned that DER had rejected OHM's limestone mining 

application. 

54. The revegetation requirement in Finding of Fact 203a was not an 
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abuse of DER 1 s discretion. 

55. This adjudication of OHM's appeal also serves as an 

adjudication of those contentions of Leasure's 82-007-G appeal which are 

identical with those contentions of OHM's adjudicated herein. 

56. A statute does not operate retrospectively merely because some 

of the facts or conditions upon which its application depends came into 

existence prior to its enactment. 

ORDER 

WHEREFORE, this 24th day of December, 1986, it is ordered as 

follows: 

1. The appeal originally at 82-006-G, of the DER Order issued 

December 23, 1981, is sustained in part and dismissed in part. Specifically, 

for the various sites which still are in dispute and which have been the 

subject of discussion, supra, we hold: 

a. MP 615-4 and 4(A) 

(i) The appeal of the backfilling and grading requirement 

stated in Finding of Fact 16a is sustained. 

(ii) The appeal of the revegetation requirement stated in 

Finding of Fact 16a is dismissed. 

(iii) The appeals of the requirements stated in Findings of 

Fact 16b and 16c are sustained. 

b.- MP 615-6 and 6(A) 

(i) This appeal is dismissed as moot, except insofar as 

it pertains to the approximately five acre area discussed in section C of the 

accompanying Adjudication. 
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(ii) For this five acre area, the appeal of the terms of 

the Order pertinent to this site is dismissed on the merits. 

c. MP 615-12 and Amendments 

(i) For the unreclaimed one quarter acre open pit area on 

this site, the appeal is dismissed. 

(ii) For the remaining portion of this site, the appeal of 

the backfilling and grading requirements stated in Finding of Fact 64a is 

sustained, but the appeal of the revegetation requirement stated in Finding 

of Fact 64a is dismissed. 

(iii) For the remaining (after subtraction of the one 

quarter acre open pit area) portion of this site, the appeal of Finding of 

Fact 64b is sustained. 

d. MP 615-10 and 10(A) 

(i) The appeal of the revegetation requirement in Finding 

of Fact 91a is dismissed. 

(ii) Except for a 2250 to 5000 square foot area of 

depression in the center of this site, the appeals of the backfilling and 

grading requirements in Findings of Fact 91a and 91c are sustained. 

(iii) For this area of depression, the appeal of the 

backfilling and grading requirements in Finding of Fact 91a is dismissed. 

(iv) The appeal of the requirements stated in Finding of 

Fact 91b is dismissed. 

e. MP 615-35 

(i) The appeals of Findings of Fact 107a-107e are 

dismissed. 

f. MP 615-35 

(i) For the entire 30 acre eastern portion of this site, 
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the appeal is dismissed as moot. 

(ii) For the remaining western portion of the site, the 

appeal of Finding of Fact 126a is dismissed as moot, except for the 

revegetation requirement therein. 

(iii) For the western portion of the site, the appeal of 

the revegetation requirement in Finding of Fact 126a is dismissed on the 

merits. 

(iv) For the western portion of the site, the appeal of 

Finding of Fact 126b is dismissed. 

(v) The appeal of Finding of Fact 126c is dismissed as 

moot. 

g. MP 617 and Amendments 

(i) The appeals of Findings of Fact 131a, 131b and 131d 

are dismissed. 

(ii) The appeal of Finding of Fact 131c is sustained, 

except insofar as Finding of Fact 131c required OHM to repair previous 

erosion damage. 

h. MP 615-42 

(i) The appeals of Findings of Fact 172e and 172f are 

dismissed as moot. 

(ii) The appeals of Findings of Fact 172a-172d are 

dismissed on the merits. 

i. MP 615-44 and 44(A) 

(i) The appeal of Finding of Fact 185b is dismissed as 

moot. 

(ii) The appeals of Findings of Fact 185a, 185c and 185d 

are dismissed on the merits. 
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(iii) The appeal of Finding of Fact 185e is sustained 

insofar as the initiating date for the seven day deadline therein in 

concerned; the seven day deadline should have been from the day OHM learned 

that DER had rejected its limestone mining application. 

(iv) In all other respects, the appeal of Finding of Fact 

185e is dismissed on the merits. 

j. Special Reclamation Project 445 

(i) The appeal of the revegetation requirement stated in 

Finding of Fact 203a is dismissed on the merits. 

(ii) In all other respects, the appeals of Findings of 

Fact 203a and 203b are dismissed as moot. 

2. The appeal originally at 84-121-G, of the DER compliance order 

issued March 5, 1984 (Order II), is dismissed in part and sustained in part. 

Specifically, for the permit sites listed in that compliance order, namely 

MP 615-17 and Amendments, MP 615-42, MP 615-44 and MP 615-44(A), we hold: 

a. The appeal of the·portion·of Order II requiring compliance 

with the terms of DER's December 23, 1981 Order is dismissed on the merits, 

except for the portion of Order II requiring compliance with the E&S controls 

installation requirement stated in Finding of Fact 131c, and except for the 

portions of Order II requiring compliance with those portions of the December 

23, 1981 Order whose appeals have been dismissed as moot in paragraph 1, 

supra, of this Order. 

b. The appeal of the portion of Order II requiring compliance 

with the E&S controls installation requirement stated in Finding of Fact 131c 

is sustained on the merits. 

c. The appeal of the order to cease mining on these permit 

sites is sustained on the merits. 
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d. The appeal of those portions of Order II requiring 

compliance with those portions of the December 23, 1981 Order whose appeals 

have been dismissed as moot in paragraph 1, supra, also are dismissed as 

moot. 

3. Unless otherwise stated, the various portions of OHM's appeals 

have been sustained and dismissed on the merits. 

4. For any sites which have not been mentioned in this Order, OHM's 

appeal of DER's December 23, 1981 Order is dismissed as moot. 

DATED: December 24, 1986 

cc: Bureau of Litigation 
Harrisburg, PA 

bl 

For the Commonwealth, DER: 
Dennis Strain, Esq. 
Bureau of Litigation 
Diana J. Stares, Esq. 
Western Region 

For Appellant: 
Gregg M. Rosen, Esq. 
ROSEN & MAHFOOD 
Pittsburgh, PA 

and 
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MAXINE WOEL.Fl.ING, CHAIRMAN 

EDWARD GERJUOY, MEMBER 

WJLL.JAM A. ROTH, MEMBIER 

FRANCONIA TOWNSHIP 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL. HEARING BOARD 
Z21 NOFITH SE:CONO STFIE:il:T 

THIFIO FLOOR 
HARRISBURG, PE:NNSYLVANIA 17101 

!717! 797-3483 

M. DIANE SMITH 
SIECRETARYTOTHESOARD 

v. EBB Docket No. 85-083-M 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 
and HIRAM HERSHEY, Intervenor Issued: December 26, 1986 

OPINION AND ORDER 

Synopsis 

Rescission by DER of a previously issued order relieves the opposing 

_party of any duties under the order. Since there is no relief the Board can 

grant, the controversy should ~e dismissed as moot. 

OPINION 

On August 17, 1982, Hiram Hershey (Intervenor) submitted to the 

Department· of Environmental Resources (DER) a private request for revision of 

Franconia-Township's (Appellant) official sewage facilities plan in order to 

incorporate Mr. Hershey's private sewage treatment facility serving the Pear 

Tree Village Development, a subdivision owned by Mr. Hershey. Mr. Hershey's 

request was submitted pursuant to the Sewage Facilities Act, the Act of 

January 24, 1966, P.L.(1965) 1535, as amended, 35 P.S. 750.1 et seq., and 25 

Pa.Code §71.17. 

The DER issued an·order on February 22, 1985, requiring Franconia 

Township to incorporate the facility at Pear Tree Village into its plan. 
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Franconia Township appealed this DER Order on March 21, 1985. Shortly 

thereafter, Hershey's petition for Intervention was granted by the Board. 

Appellant timely filed its pre-hearing memorandum as requested by the Board. 

DER and intervenor, however, failed to timely file their pre-hearing 

memoranda, despite additional requests by the Board. The Board issued an 

Order on July 25, 1986 imposing sanctions upon both Intervenor and the DER 

for their failure to comply with a request of the Board. Appellant filed a 

Motion for Additional Sanctions on September 25, 1986 requesting a default 

judgment in Appellant's favor. In light of our disposition of this motion, 

it is unnecessary to decide the motion for sanctions. 

The DER, on September 30, 1986 issued an order to Appellant 

rescinding its February 22, 1985 order di=ecting revision of Appellant's 

sewage facilities plan. Subsequent to this rescission, the DER filed a Motion 

to Dismiss, which is the focus of the present Order, arguing that DER's 

rescission of its Februaury 22, 1985 order mooted the appeal. Both Appellant 

and Hershey failed to respond to DER's Motion to Dismiss. 

The Board agrees with DER's arguments. Since DER rescinded its 

Order directing Appellant to revise its sewage facilities plan, Appellant is 

no longer subject to the terms of the revision order. Therefore, there is no 

relief which this Board can grant. See Marlin L. Snyder v. DER, 1985 EHB 

369; Thomas Coal Company, 1985 EHB 441 (where vacating of compliance orders 

by DER resulted in dismissal by mootness). The above-captioned case is 

dismissed. 
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ORDER 

AND NOW, this 26th day of December, 1986, it is ordered that the 

appeal captioned above is dismissed. 

DATED: December 26, 1986 

cc: Bureau of Litigation 
Harrisburg, PA 

bl 

For the CoDDDOnwealth, DER: 
Louise S. Thompson, Esq. 
Eastern Region 
For Appellant: 
Philip R. Detwiler, Esq. 
Blue Bell, PA 
For Permittee: 
Thomas M. Garrity, Esq. 
Norristown, PA 

ENVIRONMENTAL HEARING BOARD 

EDWARD GERJUOY, MEMBElt ' 

WILLIAM A. ROTH, MEMBER 
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MAXINE WOELFLING, CHAIRMAN 

EDWARD GERJUOY, MEMBER 
WILLiAM A. ROTH, MEMBER 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING SOARO 
Z21 NORTH SE:CONO STRE:E:T 

THIRO FI..OOR 
HARRISBURG, PE:NNSYI..VANIA 17101 

(7171 787-3483 

EDWARD S. SWARTZ, Appellant 
v. 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURC:F.S 

and 

EBB Docket No. 82-211-H 

M. DIANE SMITH 
SECRETARYTOTHEBOARO 

VKRNELL, INC., Permittee : Issued: December 26, 1986 

OPINION AND ORDER 

Synopsis 

Appeal seeking cancellation of DER issued permits is mooted when 

permits are rendered void by operation of law. 

OPINION 

On August 17, 1982, Edward Swartz (Appellant) filed a timely Notice 

of Appeal and Petition for Supersedeas with the Environmental Hearing Board 

(Board) from a Department of Environmental Resources (DER) issuance of mining 

and mine drainage permits to Vernell, Inc. (Permittee) on August 7, 1982 for 

the operation of a limestone quarry in Lower Swatara Township, Dauphin County. 

The proposed quarry was to be located on land immediately adjacent to the 

Indian Echo Caverns, a tourist attraction featuring an extensive underground 

limestone cavern which is owned and operated by the Appellant. Appellant 

seeks cancellation of the permit because activities associated with mining 

will allegedly be disruptive to the environment and his business. 

The language of the mining permit specifically requires compliance 

with all the terms and regulations of the Surface Mining Conservation and 
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Reclamation Act,(the Act of May 31, 1945, P.L. 1198, as amended, 52 P.S. 

§1396.1) and, more particularly, the conditions of 25 Pa. Code §77.1 et seg. 

These regulations state, in part, that mining permits will become null and 

void unless activity is commenced at the mining site within two years from the 

date of the permit issuance, or an extension is granted. 25 Pa. Code 77.102 

(6). Alternate Energy Store, Inc. v. DER, 1985 EHB 821. The mine drainage 

permit, on the other hand, was issued pursuant to the Clean Streams Law, the 

Act of June 22, 1937, P.L. 1987, as amended, 35 P.S.§691.1 et seg. and also 

requires compliance with DER rules and regulations. The regulations in effect 

at the time of the permit issuance stated that the mine drainage permit would 

also become null and void if no activity had commenced at the site. 25 Pa. 

Code 99.21. Manor Mines Inc. v. DER, Docket No. 82-005-G (October 8, 1986). 

Permittee agreed not to begin operation at the mining site until the 

Board rendered a decision on the merits of this appeal. Permittee and 

Appellant attempted unsuccessfully to reach a settlement agreement. 

Permittee, on September 30, 1983, filed a Motion to Quash the instant appeal 

asserting that Appellant was collaterally estopped from contesting the 

issuance of the instant permits because similar issues were litigated between 

the same parties at a prior time regarding a different permit. Swartz v. DER 

and Vernell, Inc., 1979 EHB 144. The Board received responses to this Motion 

to Quash from the DER and Appellant. 

Thereafter, there was essentially no activity at this docket for over 

1 1/2 years. During this period of silence, Permittee filed with DER for an 

extension of its mining and mine drainage permits. In a letter dated May 4, 

1984, the DER granted Permittee its extension. T~e contents of this letter is 

unclear as to whether both the mining and mine drainage permits were extended, 
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or rather just the mine drainage permit. Both permit numbers are referenced 

in the letter; however, the substance of the correspondence only acknowledges 

extension of the mine drainage permit. In any event, the originally issued 

permits expired on August 6, 1984, while the extension ended on August 6, 

1985. This extension date passed, however, without Permittee either 

commencing mining at the site or requesting any further extensions of either 

permit. 

The DER filed a Motion to Dismiss for Mootness on October 1, 1986, 

which is the focus of this order. In this Motion DER asserts that since the 

permits legally terminated by lapse of time, Appellant essentially received 

the relief requested in its Notice of Appeal, and, therefore, this case should 

be dismissed as moot. Both Appellant and Permittee failed to respond to DER's 

Motion to Dismiss for Mootness. Failure to respond operates as an admission 

by the silent party of all facts alleged in the pleading. Beltrami 

Enterprises, Inc. v. DER, 1985 EHB 443. 

The Board agrees with DER's arguments and dismisses this case for 

mootness. As noted above, DER regulations provide that both mining and mine 

drainage permits will become null and void unless activity is commenced at the 

mine site within two years from the date of permit issuance, or an extension 

is granted. 25 Pa. Code §§77.102 (6) and 99 .. 21. Although an extension was 

granted for at least one of the permits, the extension date has passed 

without the commencement of mining or a grant of additional extensions. 

Permittee admits, by neglecting to respond to factual allegations in 

DER's Motion, that it failed to either begin operation at the site within two 

years, or secure an extension beyond August 6, 1985. Permittee's mining and 

mine drainage permits, therefore, became void by operation of law. Manor 

Mines, Inc. v. DER, 82-005-G (Issued October 8, 1986)(mine drainage permit); 
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Alternate Energy Store v. DER, 1985 EHB 821(mining permit). The Board is able 

to grant no further relief to Appellant. Marlin L. Snyder v. DER, 1985 EHB 

369. This appeal is, therefore, dismissed as moot. In light of our disposi-

tion of this motion, it is unnecessary to decide the Motion to Quash. 

ORDER 

AND NOW, this 26th day of December, 1986, this appeal is dismissed as 

moot. 

DATED: December 26, 1986 

cc: Bureau of Litigation 
Harrisburg, PA 

bl 

For the Commonwealth, DER: 
Donald A. Brown, Esq. 
Kimberly K. Smith, Esq. 
Central Region 

For Appellant: 
Scott A. Fleischauer, Esq. 
SHUMAKER AND WILLIAMS 
Harrisburg, PA 

For Permittee: 
Gary Gilbert, Esq. 
LAUCKS AND MONROE 
York, PA 
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MAXINE WOEL.Fl.ING, CHAIRMAN 

EDWARD GERJUOY, MEMBER 
WILl.JAM A. ROTH. MEMBER 

COMMONWEALTH OF FOENNSYLVANIA 

E:NVIRONME:NTAL He:ARING BOARD 
221 NORTH SECONO STREET 

THIRO F'I.OOR 
HARRISBURG, FOE:NNSYI.VANIA 17101 

1717) 787-3483 

ROBERT CURLEY. et al •• NORTH 
BRANCH CONCERNED CITIZENS and 
MIDDLETOWN TOWNSHIP BOARD 01!' SUPERVISORS 

M. DIANE SMITH 
SECRETARY TO T>1E BOARO 

v. EBB Docket No. 81-119-w* 
: (Consolidated with 81-121-W) 

COMMONWEALTH 01!' PENNSYLVANIA 
DEPARTMENT 01!' ENVIRONMENTAL RESOURCES : Issued: December 26, 1986 

OPINION AND ORDER 

Synopsis 

The Board will not carry matters indefinitely on its dockets. 

Appellants have a responsibility to diligently prosecute appeals before the 

Board. 

OPINION 

The above-captioned appeal was filed by North Branch Concerned 

Citizens (NBCC) on August 8, 1981. NBCC sought review of the Department of 

Environmental Resources' (DER) approval of the disposal of two waste streams 

from the E. I. Dupont DeNemours & Company's Towanda plant at the Clymar 

Sanitary Landfill owned by Clyde Wilson (Owner). On August 13, 1981 a 

petition to intervene was filed by the Middletown Township Board of 

Supervisors (MTBS) which the Board subsequently granted. On September 3, 

1981, NBCC requested a continuance for discovery. The Board granted NBCC an 

The "W" in the docket denotes Paul E. Waters, former Chairman of the 
Environmental Hearing Board. 
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extension to October 8, 1981 to file its pre-hearing memorandum. On 

September 18, 1981, after a request for a further continuance by the parties, 

the Board granted another extension to October 19, 1981 and ordered the 

consolidation at the above-captioned docket number of this appeal and Docket 

No. 81-121-W. The appeal docketed at 81-121-W involves an original appeal by 

MTBS of the same DER actions challenged above. 

On November 18, 1981, the Board sent a default letter notifying the 

parties that the required pre-hearing memoranda had not been filed and ordered 

the parties to comply by November 30, 1981. After a request for a general 

continuance, the Board, on December 3, 1981, granted a continuance to January 

8, 1982. On February 9, 1982, the Board sent a status request to the parties 

asking for a response by February 19, 1982. MTBS responded on February 16, 

1982, asking for another general continuance pending the outcome of a third 

appeal at EHB Docket No. 81-185-M (Clyde Wilson d/b/a Clymar Sanitary Landfill 

v. DER).,The appeal at Docket No. 81-185-M involved Owner's appeal of a DER 

closure order. NBCC was an intervenor in the appeal at 81-185-M. On 

September 22, 1982, the Board sent another status request to the parties 

calling for a response by October 4, 1982. On November 4, 1982, DER responded 

stating that the parties were awaiting an adjudication in 81-185-M. The 

Board issued an adjudication in Docket No. 81-185-M on September 22, 1983 

(1983 EHB 223). On November 8, 1984, the Board, citing inactivity in the 

above-captioned matter, requested the parties to notify the Board by November 

26, 1984 as to whether they wished to withdraw the appeal or to keep it 

active. On November 14, 1984, MTBS's attorney notified the Board he was 

awaiting a decision by his clients as to the direction they wished to pursue. 

On November 23, 1984, MTBS responded saying the; did not wish the appeal to be 

dismissed. 
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The Board issued an amended order and clarification in Docket No. 

81-185-M on May 1, 1985. This order, inter alia, calls for Owner to meet 

all DER rules and regulations, and post a $25,000 bond before he may himself 

again operate the landfill. At present the landfill is closed and 

MTBS/NBCC's July 15, 1985 and May 19, 1986 status reports indicate the 

property is up for sale. On July 8, 1985, the Board sent a status request 

calling for a response by July 17, 1985. On July 18, 1985, MTBS responded 

stating that although an order of the Board dated May 1, 1985 had resulted in 

the continued closure of the landfill, MTBS wished to keep this appeal open 

because the permit for the landfill had not been fully revoked. On January 16, 

1986, the Board sent a status request to the parties requiring a response by 

January 28, 1986. Receiving no response to its latest request, the Board sent 

a default letter threatening sanctions if compliance did not occur by February 

28, 1986. MTBS responded on February 27, 1986, with a copy of its July 18, 

1985 letter and again stated that, absent DER's complete revocation of the 

permit, it wished the appeal to remain open. 

On May 13, 1986, the Board issued a Rule to Show Cause why the appeal 

should not be dismissed for inactivity and failure to properly respond to 

status requests. In response, MTBS sent copies of its last two correspondences 

to the Board and stated that "Appellant" had in fact responded to each of the 

Board's status requests. It appears that at some unknown point the attorney 

for MTBS began representing NBCC, although no entry of appearance of such was 

ever made in this matter. Having learned of this, but still feeling that this 

matter was not properly progressing, the Board on August 25, 1986, sent a 

second Rule to Show Cause for failure to prosecute. As of the present date, 

the Board has received no response to its second Rule to Show Cause. A rule 

to show cause is the equivalent of a Board order, a violation of which may 
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result in sanctions under the Board's rules of practice and procedure. 25 

Pa.Code §21.124. Thus, because of MTBS/NBCC's failure to respond to the 

Board's August 25, 1986 Rule to Show Cause and for the reasons set forth 

below, the Board dismisses the above-captioned appeals. 

Appellants have a responsibility to diligently prosecute appeals 

before the Board. Springbrook Twsp. v. DER, EHB Docket No. 84-122-M (Issued 

May 8, 1986). The Board will not carry matters indefinitely on its dockets. 

Glah Bros., Inc. and FSI Corp. v. DER, EHB Docket No. 82-026-M (Issued June 

18, 1986). The docket in this matter has been virtually inactive for over 

four years, save for status reports. Final disposition in the related case at 

EHB Docket No. 81-185-M took place almost a year and half ago. The parties 

should have either sought settlement or gone forward in this matter by this 

point. .The Board appreciates MTBS/NBCC's wish to maintain the right to 

challenge the DER actions in question. However, as this matter now stands, 

the Board cannot justify the continued use of already overtaxed Board 

resources to continually monitor this appeal and grant endless continuances. 

In light of the lack of substantive activity in this matter and its apparent 

mootness, this matter is here dismissed for failure to prosecute. 
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ORDER 

AND NOW, this 26th day of December,l986, for the above-stated 

reasons, this appeal is dismissed. 

DATED: December 26, 1986 

cc: Bureau of Litigation 
Harrisburg, PA 

bl 

For the CoiiDilonwealth, DER: 
Donald A. Brown, Esq. 
Central Region 

For Appellants: 
Gerald C. Grimaud, Esq. 
Tunkhannock, PA 

Robert Curley 
Montrose, PA 
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MAXINE WOEL.FL.JNG, CHAIRMAN 

COMMONWEALTH OF PENNSYI..VANIA 

ENVIRONMENTAL. HEARING SOARO 
221 NORTH SE:CONO STRE:O:T 

THIRO F'I..OOR 
HARRISBURG, F'£NNSYI..VANIA 17101 

17171 787'-~483 

EDWARD GERJUOY, MEMBER 

Wlt..:..JAM A. ROTH, MEMBER 

M. DIANE SMITH 
SIECI\IETARY TO T,..IE BOA.RO 

WEST FREEDOM MINING COMPANY 

v. EBB Docket No. 85-033-W 
85-034-W 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES Issu~d: December 30, l9d6 

OPINION AND ORDER 
Synopsis 

The Board dismisses two appeals where the Appellant has failed to 

prosecute its appeal and failed to respond to the Board's orders relating to 

prosecution of the appeals. 

OPINION 

Docket No. 85-033-W was initiated by the filing of a Notice of 

Appeal on January 31, 1985, by the West Freedom Mining Corp. ("West Freedom") 

seeking review of a January 22, 1983, co~pliance order relating to West 

Freedom's Logan #2 Mine. The matter was originally assigned to Member Edward 

Gerjuoy. Subsequently, West Freedom retained different counsel and so 

informed the Board by letter dated May 7, 1985. The Board thereafter issued 

an order on May 9, 1985, requesting a status report from West Freedom in 

order to determine whether it wished to actively pursue 'its appeal in light 

of West Freedom's involvement in bankruptcy·proceedings. 

When West Freedom failed to timely respond to the Board's May 9, 

1985 order, the Board ordered West Freedom to submit its pre-hearing 

memorandum within 15 days of the date of the order or face sanctions. The 
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Board granted West Freedom an extension to August 20, 1985 to file its 

pre-hearing memorandum. West Freedom filed its pre-hearing memorandum on 

August 26, 1985, and the Department of Environmental Resources ("Department") 

filed its pre-hearing memorandum on September 10, 1985. By order dated 

September 20, 1985, hearing dates of January 5-8, 1987 were reserved. 

Docket No. 85-034-W was initiated by the filing of a Notice of 

Appeal by West Freedom on January 31, 1985, seeking review of a Department 

compliance order of January 2, 1985, alleging violations of a consent order 

and agreement between West Freedom and the Department. The same sequence of 

events discribed above for Docket No. 85-033-W occurred at Docket No. 

85-034-W. On October 17, 1985 the Board issued on order consolidating the 

two matters at Docket No. 85-033-W. 

The matter was reass-i_gned to Chairman Maxine Woelfling on January 

24, 1986, and the hearing was rescheduled for July 30-31, 1986. The Board 

held a telephone conference call with the parties on July 24, 1986, in which 

it was informed that West Freedom was securing new counsel. The hearing was 

cnaceled. When West Freedom's counsel failed to apprise the Board of the 

status of the matter, the Board, by order dated August 12, 1986, requested it 

to provide a status report on or before September 2, 1986. The request was 

sent to counsel of record and Russell Haller, President of West Freedom. 

When no status report was received, the Board issued a default 

notice on September 15, 1986. The Board was informed by counsel of record by 

letter dated September 25, 1986 that it was no longer r·epresenting West 

Freedom. No notice of appearance was ever filed by new counsel. Growing 

impatient, the Board issued a rule on October 2, 1986 to West Freedom to show 

cause why its appeal should not be dismissed for lack of prosecution. The 

rule was sent via certified mail to West Freedom's president. West Freedom 
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has never responded to the rule. 

Because of the Appellant's disregard for the Board's orders 

throughout the course of these proceedings, we have no choice but to dismiss 

this appeal for lack of prosecution and failure to comply with the Board's 

orders. That appellant is involved in proceedings before the Bankruptcy 

Court does not excuse it from its obligation to comply with the Board's rules 

of practice and procedure. 

ORDER 

AND NOW, this 30th day of December, 1986, it is ordered that the 

appeals of West Freedom Mining Company docketed at 85-033-W and 85-034-W are 

dismissed. 

DATED: De.c.ember 30, 19 86 

cc: Bureau of Litigation 
Harrisburg, PA 

mjf 

For the Commonwealth,. DER 
Timothy J. Bergere, Esq. 
Western Region 

For Appellant: 
Russell Haller, President 
West Freedom Mining Corp. 
Worthington, PA 16262 

ENVIRONMENTAL HEARING BOARD 

MAXINE WOELFLING, CHAIRMAN 

~OY~ 
WILLIAM A. ROTH,' MEMBER 
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MAXINE WOEI.Fl.JNG, CHAIRMAN 

EOWARO GERJUOY, MIEMBIER 
WIL.L.IAM A. ROTH, MIEMBIER 

GLENWORTH COAL COMPANY 

v. 

COMMONWEALTH OF FO!:NNSYI.VANIA 

ENVIRONMe:NTAI. HEARING 60ARO 
Z21 NORTH SE:CONO STRE:O:T 

THIRO l"t..OOR 
HARRISBURG. FOE:NNSYI.VANIA 17101 

!7171 787-3483 

EBB Docket No. 86-221-W 

M. OIANE SMITH 
SlfCf.IIETARY TO THIE BOAFIO 

COMMONWEALTH 01!' PENNSYLVANIA 
DEPARTMENT 01!' ENVIRONMENTAL RESOURCES Issued: December JO, 1''86 

Synopsis 

OPINION AND ORDER 
SUR 

PETITION TO DISMISS 

An appeal of a Department of Environmental Resources ("DER") order 

which has been superseded by a subsequent DER order, and, thus, rendered null 

and void, must be dismissed as moot. 

OPINION 

The above captioned appeal was filed by Glenworth Coal Co., Inc. 

("Appellant") on April 21, 1986. Appellant was seeking review of a complianc~ 

order issued by the Department of Environmental Resources ("DER") on April 9, 

1986. The order required Appellant to submit a full and complete permit 

application for its coal breaker facility located in North Manheim Township, 

Schuykill County. The order further required Appellant to submit the appli-

cation ~ithin 15 days of receipt of the order or to begin reclamation of the 

site on the sixteenth day after receipt. In its notice of appeal Appellant 

argued that the order was arbitrary and capricious in that DER lacked author-

ity to establish deadlines for the submission of permit applications. 
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Although both parties to this appeal have filed their pre-hearing 

memoranda, the Board shall not reach the merits of this appeal. On October 10, 

1986, DER filed a Motion to Dismiss claiming that this appeal had become moot. 

DER argues that the April 9, 1986 Order, which is here appealed, was super-

seded in its entirety by an amended order issued by DER to Appellant on June 

10, 1986. Pursuant to the June 10, 1986 Order, Appellant was given until July 

31, 1986 to submit a permit application. Thus, DER argues that the present 

appeal is from an order that no longer exists. After an examination of the 

June 10, 1986 order, the Board finds it must agree with DER. 

Despite a copy of DER's Motion to Dismiss,1 as well as a notice 

from the Board requiring that any objection to said motion be received by the 

Board no later than November 6, 1986, both having been served upon Appellant 

through its counsel, Appellant has failed to respond or object to said motion 

in any way. The Board's Rules of Practice and Procedure at 25 Pa.Code 

§21.64(d) provide: 

Any party failing to respond to a complaint, 
new matter, petition or motion shall be deemed in 
default and at the Board's discretion, sanctions 
may be imposed in accordance with §21.124 of this 
title (relating to sanctions); such sanctions may 
include treating all relevant facts stated in such 
pleading or motion as admitted. 

Since appellant did not respond to DER's Motion to Dismiss, the Bo~rd deems 

Appellant, pursuant to 25 Pa. Code §§21.64(d) and 21.124 to have admitted all 

relevant facts set forth in DER's motion. Mears Enterprises, Inc. v. DER, 

EHB Docket No. 83-200-M (Issued May 5, 1986); Silver Spring Township v. DER, 

28 Cmwlth Ct. 302, 368 A2d 866 (1977). 

The Board's own examination confirms DER's characterization of the 

1 As indicated in the certificate of service attached to DER's motion. 
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June 10, 1986 Order; it does supersede the here appealed from April 9, 1986 

Order. Thus the April 9, 1986 Order is null and void. When, during the 

course of an appeal, events occur that render it impossible to grant any 

relief, the appeal must be dismissed as moot. Silver Spring, supra.; Highway 

Auto Service v. DER, 1980 EHB 10, aff'd 64 Pa.Cmwlth. 160, 439 A.2d 238 

(1982). The Order of April 9, 1986, having been superseded, no longer has any 

legal effect. Thus, the Board is no longer in a position to grant any relief 

as to the action appealed. Silver Spring, supra. Therefore, the Board finds 

it must dismiss the above captioned appeal. 

ORDER 

AND NOW, this 30th day of December, 1986, the appeal of Glenworth 

Coal Co., at EHB Docket No. 86-221-W is dismissed as moot. 

DATED: December 30, 1986 

cc: Bureau of Litigation 
Harrisburg, PA 

mj£ 

For the Commonwealth, DER: 
Bernard A. Labuskes, Jr., Esq. 
Central Region 

For Appellant: 
Edward E. Kopko, Esq. 
Law Offices of James J. Curran 
Pottsville, PA 17901 

ENVIRONMENTAL HEARING BOARD 

MAXINE WOEL.FLING, CHAIRMAN 
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MAXINE WOEL.FI.ING, CHAIRMAN 

ECWARC GERJUOY, MEMBER 

WIL.L.IAM A. ROTH, MEMBER 

MARY LOUISE COAL COMPANY 

v. 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL. HEARING 30ARO 
221 NORTH SECONO STREE-:' 

THIRO F'LOOR 
HARRISBURG, PENNSYLVANIA 17101 

17171 787-3483 

EBB Docket No. 86-271-W 

M. CIANE SMITH 
SECFIETARY TO Tlo4E SOARC 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES Issued: December 30, 1.985 

OPINION AND ORDER 

Synopsis 

An appellant 1 s failure to respond in any way after the Board 1.s 

issuance of two Notices of Default and a Rule to Show Cause is grounds for 

dismissal of its appeal pursuant to 25 Pa. Code §21.124. 

OPINION 

The above captioned appeal was filed on May 26, 1986 by the Mary 

Louise Coal Co. ("Appellant"). Appellant sought to appeal a May 5, 1986 

letter from the Department of Environmental Resources ("DER") denying 

Appellant's surface mining application (No. 1785013). DER denied th~ 

application on the basis that mining at the proposed site posed an 

unacceptable risk to adjacent private water supplies and that Appellant had 

failed to demonstrate that the proposed alternative water supply, drilling 

wells topping the Middle Kittanning Aquifer, would meet the criteria for a 

replacement water supply. 

On May 29, 1986 the Board issued its Pre-Hearing Order No. 1, 

directing Appellant to file its pre-hearing memorandum on or before August 12, 
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1986. Having not received Appellant's memorandum, the Board on August 22, 

1986 issued a default notice informing Appellant that unless there was 

compliance with the Board's Pre-Hearing Order No. 1 by September 2, 1986, ·the 

Board might apply sanctions pursuant to 25 Pa. Code §21.124. Said default 

notice stated that sanctions could include dismissal of the appeal or a 

default adjudication. On September 22, 1986, still not having received 

Appellant's pre-hearing memorandum, the Board issued a second default notice 

informing Appellant that if the memorandum was not received by October 3, 

1986, the Board would apply sanctions. Then, on October 17, 1986, again not 

having received Appellant's pre-hearing memorandum, the Board issued a rule to 

show cause why the appeal should not be dismissed for lack of prosecution. The 

rule was returnable to the Board on or before November 7, 1986. No response 

was received. Said rule and the earlier default notices were each mailed to 

Appellant by certified mail, return receipt requested, to the address 

Appellant gave the Board in its notice of appeal. The Board has received each 

receipt, indicating Appellant received each of the Board's communications. 

As of the date of this Opinion and Order the Board has not received 

Appellant's pre-hearing memorandum. The Board has not received any 

communication whatsoever from Appellant since its notice of appeal. In an 

appeal of this nature the appellant bears the burden of proof. 25 Pa. Code 

§21.101(c)(1). Appellant has made no effort to go forth with this burden. 

An appellant has the responsibility to resolve or litigate its appeals. 

Independent Trading Co. v. DER, EHB Docket Nos. 80-119-M.~nd 80-165-CP-W 

(November 10, 1986). An appellant's failure to prosecute its appeal is 

grounds for dismissal. Blake Becker, Jr. v. DER, 1984 EHB 553; Neshaminney 

Enterprises International v. DER, 1983 EHB 475. Thus, the Board hereby 

dismisses the above captioned appeal for failure to respond to the Board's 
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Notices of Default and Rule to Show Cause, and for failure to prosecute. 25 

Pa. Code §21.124; Delaware County Regional Water Control Authority v. DER, 

EHB Docket No. 81-116-M (July 18, 1986); Conemaugh Township v. DER, EHB 

Docket No. 79-061-B (October 1, 1986). The Board notes that any one of said 

reasons alone could constitute grounds for dismissal. 

ORDER 

AND NOW, this 30th day of December, 1986 for the above stated 

reasons this appeal is dismissed. 

DATED: December 30, 1936 

cc: Bureau of Litigation 
Harrisburg, PA 

mjf 

For the CoDDOOnwealth, DER: 
Bernard A. Labuskes, Jr., Esq. 
Central Region 

For Appellant: 
Mary Louise Carson, President 
Mary Louise Coal Company 
Madera, PA 16661 

ENVIRONMENTAL HEARING BOARD 

/';zg.d~~ {()~./h"' 
MAXINE WOELFLING, CHAIRMAN 
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