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- FORWARD

In this volume are contained all of the final adjudications of the
Environmental Hearing Board issued during the calendar year 1986.

The Environmental Hearing Board was created by the Act of December 3,
1970, P.L. 834, which amended the Administrative Code of 1929, Act of April 7,
1929, P.L. 177, as amended. The Act of December 3, 1970, commonly known as
"Act 275", was the Act that created the Department of Environmental Resources.
Section 21 of that Act, §1921-A of the Administrative Code, érovides as
follows:

"§1921-A Environmental Hearing Board

(a) The Environmental Hearing Board shall have
the power and its duties shall be to hold hearings
and issue adjudications under the provisions of the
act of June 4, 1945 (P.L. 1388), known as the "Ad-
ministrative Agency Law," or any order, permit,
license or decision of the Department of Environmental
Resources.

(b) The Environmental Hearing Board shall con-
tinue to exercise any power to hold hearings and
issue adjudications heretofore vested in the several
persons, departments, boards and commissions set
forth in section 1901-A of this act.

(¢) Anything in any law to the contrary notwith-
standing, any action of the Department of Environ-
mental Resources may be taken initially without
regard to the Administrative Agency Law, but no such
action of the department adversely affecting any
person shall be final as to such person until such
person has had the opportunity to appeal such action
to the Environmental Hearing Board; provided,
however, that any such action shall be final as to
any person who has not perfected his appeal in the
manner hereinafter specified.

(d) An appeal taken to the Environmental Hearing
Board from a decision of the Department of Environ-
mental Resources shall not act as a supersedeas, but,
upon cause shown and where the circumstances require
it, the department and/or the board shall have the
power to grant a supersedeas.



- (e) Hearings of the Environmental Hearing Board
shall be conducted in accordance with rules and
regulations adopted by the Environmental Quality
Board and such rules and regulations shall include
time limits for taking of appeals, procedures for
the taking of appeals, location at which hearings
shall be held and such other rules and regulations
as may be determined advisable by the Environmental
Quality Board.

(£f) The board may employ, with the concurrence
of the Secretary of Environmental Resources, hearing
examiners and such other personnel as are necessary
in the exercise of its functions.

(g). The Board shall have the power to subpoena
witnesses, records and papers and upon certification
to it of failure to obey any such subpoena, the
Commonwealth Court is empowered after hearing to
enter, when proper, an adjudication of contempt and
such order as the circumstances require."

In-addition, the Board hears civil penalties cases pursuant to the Air
Pollution Control Act, Act of January 8, 1960, P.L. (1959) 2119, as amended,
35 P.S. §4009.1; the Clean Streams Law, Act of June 22, 1937, P.L. 1987, as
amended, 35 P.S. §691.605(a); the Dam Safety and Encroachment Acts, Act of
November:26, 1978, P.L. 1375, as amended, 32 P.S. §693.21; and the 0il and
Gas Act, Act of December 19, 1984, P.L. 1140, 58 P.S. §601.506. Also, the
Board reviews the Department's assessment of civil penalties under the
Bituminous Mine Subsidence and Land Conservation Act, Act of April 27, 1966,
P.L. 31, as amended, 52 P.S. §1406.17(f); the Clean Streams Law, Act of
June 22, 1937, P.L. 1987, as amended, 35 P.S. §691.605(b); the Coal Refuse
Disposal Act, Act of September 24, 1968, P.L. 1040, as amended, 52 P.S.
§30.61; the Safe Drinking Water Act, Act of May 1, 1984, P.L. 206, 35 P.S.
§721.13(g); the Solid Waste Management Act, Act of July 7, 1980, P.L. 380, as

amended, §6018.605; and the Surface Mining Conservation and Reclamation Act,

Act of May 31, 1945, P.L. 1198, as amended, 52 P.S. §l396.22.




Although-the Board is made, by §62 of the Administrative Code, 71 P.S.§ 62
an administrative board within the Department of Environmental Resources, it is
functionally and legally separate and independent. Its Chairman and two members
are appointed directly by the Governor, with the consent of the Senatel and
their salaries are set by statute.? TIts Secretary is appointed by the Board
with the approval of the Governor.

The department is always a party before the Board. Other parties include
recipients of DER orders, penalties assessments, permit denials and modifica-
tions and other DER actions. Third party appeals from perﬁit issuances are
also common in which cases the permittees are also parties. In third party
appeals from permit issuances, the department often does not actively

participate in the appeal, but lets the permittee defend the permit issuance.

1 gection 472 of the Administrative Code, 71 P.S. §180-2.

2 gection 709 of the Administrative Code, 71 P.S. §249(m).
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failure to comply with Board order--11, 68, 99, 1067, 1159, 1345, 1351

failure to prosecute appeal--306, 686, 689, 1067, 1092, 1103, 1125,
1128, 1340, 1345, 1351

finality--494

hearing examiners--758

intervention--364, 621, 792, 1010

judiecial notice--1159

jurisdiction--914, 1144, 1153, 1173, 1179, 1190, 1223, 1238
judgment on pleadings--128

.mandamus--1162

mootness--1100, 1199, 1333, 1336, 1338
motion to limit issues--212,'494, 1204
motion to view--1110

nature of pleadings before Board--991
notice of appeal--128, 910, 1196
parties--626

Pennsylvania Rules of Civil Procedure--1162

perfection of appeal--789, 792, 798, 902, 959, 964, 979, 1018, 1057,
1077, 1089, 1097, 1115, 1153, 1196, 1220

powers'of Board--19, 176
pre-hearing memorandum--128,,282, 700, 789, 798, 964, 979

pro_se appellant--798, 1062, 1077, 1092, 1097, 1140



reassignment--758, 1110,

reconsideration--350, 626, 768, 959, 969, 1115, 1140, 1179, 1215
recusal--982, 995, 1021, 1057, 1233

re-opening of record--391

requests for admission--14, 333

res judicata--919

rule to show cause--686, 689, 1125, 1128

sanctions--11, 68, 99, 388, 789, 902, 969, 991, 1220, 1340, 1345, 1351
service of notice of appeal--1030

settlements--762, 774

severance--1037, 1153

standing--221, 789, 919

stay procgedings--1233

subpoenas--342

summary judgment--194, 234, 257, 265, 273, 333, 490, 605, 675, 832,
955, 1052, 1220

supersedeas--71, 176, 285, 371, 395, 762, 891, 969, 991, 1243

supplemental pleadings--1132

timeliness of filing of notice of appeal--79, 125, 245, 309, 364, 368,
378, 3832, 515, 654, 683, 696, 741, 765, 905, 910,
1077, 1100, 1144, 1153, 1179

vacated orders of the DER--1333, 1348

waiver of issues--1097

withdrawl of appeal--843

Federal Law
Clean Water Act, 33 U.S.C. §§1281-1297
rgrants—-654

NPDES permit extension--919



Comprehensive Environmental Response Compensation Liability Act
(CERCLA or Superfund), 42 U.S.C. §9601 et seq. --260

United States Constitution
contract clause--883
fifth amendment/double jeopardy--611
supremacy--260
Municipalities Planning Code, 53 P.S.§10101 et seg.
local zoning ordinances--1223
repealer--1223
Non-Coal Surface Mining Conservation and Reclamation Act, 52 P.S.§3301
relation to coal mining (3304)--371
public notice (3310)--371
existing license and permit--371
Pennsylvania Constitution
Art. I §27 (natural resources)--212
Art. T §9 (self-incrimination--883
Sewage Facilities Act, 35 P.S5.§750.1 et seq.
official plans (750.5)--515, 1238
powers and duties of DER (750.10)--515
regulations
25 Pa. Code, Chapter 71
subchapter B--515
subchapter C--1144
Solid Waste Management Act, 35 P.S. §6018.101, et seq.
municipal waste--1003
permits (6018.501 and 6018.502)--273, 1003

residual waste--891



Statutory Construction Act, 1 Pa. C.S.A. §1501, et segq.

statutes in pari materia--101

Surface Mining Conservation and Reclamation Act, 52 P.S. §1396.1, et seq.
bonds (1396.4(d) - 4(3))
partial release (1396.4(g))--71, 1062
forfeiture (1396.4(h))--171, 194, 199, 207, 257, 1062
civil penalties (1396.22)--265, 1173, 1190 designation of areas
unsuitable for mining--(1396.4(e))--1014 duty to comply with local
éﬁning ordinances--(1396.17(a)--1223 ﬁealth and safety affecting water
supply (1396.4b(£)--333, 1062
licenses and withholding or denial of §ermits and licenses (1396.3a))
penalties for mining without (1396.3a(a))--265
refusél of DER to issue, renew, amend (1396.3a(b))--285
mining permits (1396.4)
award of attorneys fees in litigation (1396.4(b))--101
content of permit application (1396.4(a))--265

public notice of permit application or bond release
(1396.4(v))--359, 371, 615, 905, 1052

right of entry (1396.4(e))--777
regulations
25 Pa. Code, Chapter 86
Subchapter A: General--265

Subchapter F: Bonding and Insurance--359



1986. A copy of this Pre-Heafing Order was forwarded to the President of Glen
Irvan Corporation.

The Board did not receive Appellant's Pre-Hearing Memorandum by the
specified date. Shortly thereafter, the Board notified both counsel for
Appellant, and Appellant's President that the requisite Pre-Hearing Memorandum
had not been filed. The Board's notification also warned th;t failure to
comply with an order of the Board could result in the imposition of sanctions,
including dismissal. 25 Pa. Code §21.124.

The Board directed a second default notice, dated June 25, 1986, to
Appellant's counsel warning that failure to file the Pre-Hearing Memorandum
on or before July 7, 1986, would result in the imposition of sanctions. -
Appellant failed to comply with the Board's second order directing the filing
of a Pre-Hearing Memorandum.

The Board has repeatedly held that dismissal is an appropriate sanction
for a party's noncompliance with an Order directing the submission of a
Pre-Hearing Memorandum, especially where the party in default has the burden

of proof, as we believe to be the case here. See East Fallowfield Township v.

DER, 1984 EHB 549; Marino v. DER, 1984 EHB 547; and Amitvy Coal Inc.and Anthony

P. Dicenzo v. DER, 1984 EHB 533. In the instant case, the Board has sent

_several notifications to the Appellant indicating its Pre-Hearing Memorandum
had not been filed. The Board did not receive any response to these

notifications. The sanction of dismissal is, therefore, appropriate.
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ORDER
AND NOW, this 22ndday of August, 1986, Appellant's Appeal from a
denial of an Application for a Bonding Increment is dismissed for failure to

comply with an Order of the Board.

ENVIRONMENTAL HEARTNG BOARD

DATED: August 22, 1986

cc: Bureau of Litigation

For the Commonwealth, DER: ’
Winifred M. Prendergast, Esq.

Central Region

For Appellant:
Robert M. Hanak, Esq.
Reynoldsville, PA

bl
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F PENNSYLVANIA

ENVIRONMENTAL HEARING BOARD
221 NORTH SECOND STREET
THIRD FLOOR
HARRISBURG, PENNSYLVANIA 17101

COMMONWEALTH

o]

MAXINE WOELFLING, CHAIRMAN 717) 787-3483
EDWARD GERJUQY, MEMBER - M. DIANE SMITH
WILLIAM A. ROTH, MEMBER SECRETARY TO THE BOARD

P.R.I.D.E. (PALISADES RESIDENTS IN
DEFENSE OF THE ENVIRONMENT),
Appellant
v. FHB Docket No. 86~265-W
COMMONWEALTH OF PENNSYLVANIA
DEPARTMENT OF ENVIRONMENTAL RESOURCES '
Issued: August 22, 1986

and

" BUCKS COUNTY CRUSHED STONE, INC.,
Permittee

OPINION AND ORDER

Synopsis

Permittee's Motion to Dismiss for untimely filing of Appellant's
Notice of Appeal is granted in part and denied in part because publication of
the issuance of a Mine Drainage Permit is sufficient notice of issuance of
that permit only; notice of issuance of a Mining Permit will not be imputed

to interested parties from such publication.

OPINION
Palisades Residents in Defense of the Environment (Appellant) seeks
to appeal the DER's issuance of Mine Drainage Permit No. 7974SM2A2 and Mining
Permit No. 300956-7;748M2-01-1't0 Bucks Count; Crushed Stone, Inc. (Permittee)
for the commencement of a surface non-coal mining operation. The two

separate permits in question were issued by DER on March 28, 1986. Notice of

the issuance of Mine Drainage Permit No. 7974S5M2A2 was published in the
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Pennsylvania Bulletin on April 12, 1986. 16 Pa.Bulletin 1381 (April 12,
1986). Thereafter, Appellant received a copy of both permits on April 22, 1986.
On May 20, 1986, Appellant filed a Notice of Appeal with the Board from the
issuance of both Mine Drainage Permit No. 7974SM2A2 and Mining Permit No.
300956-7974SM2-01-1.
The Board only has jurisdiction over timely filed appeals. Rostosky
v. DER, 26 Pa.Cmwlth. 478, 364 A.2d 761, 763 (1976). The rule governing
timely filed appeals is found at 25 Pa.Code §21.52(a), which states
.jurisdiction of the Board shall not

attach to an appeal from an action of the

Department unless the appeal is in writing

and is filed with the Board within 30 days

after the party appellant has received

written notice of such action or within 30

days after notice of such action has been

published in the Pennsylvania Bulletin...

25 Pa.Code §21.52(a)

Appellant first received notice of the issuance of Mine Drainage

Permit No. 7974SM2A2 from publication in the Pennsylvania Bulletin on April
12, 1986. Appellant did not file a Notice of Appeal with the Board until May
20, 1986. Appellant failed to appeal this DER action within the requisite 30
day period and therefore the Board lacks jurisdiction to consider Appellant's
appeal of Mine Drainage Permit No. 7974SM2A2. Appellant argues that
publication in the Pennsylvania Bulletin need not constitute notice.
This argument is irrelevant in view of the plain language of §21.52(a), by
which we are bound. Moreover, 1 Pa.Code §§5.5 and 5.4 specifically state
that publication in the Bulletin is sufficient notice "to any person subject
thereto or affected thereby." Appeal from the issuance of the Mine Drainage
Permit is dismissed.

Permittee argues that publication of the issuance of a Mine Drainage

Permit in the Pennsylvania Bulletin also constituted notice to Appellant of
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the issuance of a Mining Permit. In support of this argument, Permittee
presenﬁs an affidavit of a District Manager of the Bureau of Mining and
Reclamation who states that, as a practice, Mining Permit issuances are.not
published in the Pennsylvania Bulletin. Mining Permits, the District Manager
asserts, are issued simultaneously with Mine Drainage Permits and thus, the
notice of the Mine Drainage Permit serves as notice of the Mining Permit.

Permittee's arguments do not persuade the Board. Adequate notice of
administrative action is notice which is "reasonably calculated, under all
the circumstances, to apprise interested parties of the pendancy of the

action and afford them an opportunity to present their objections." Clark v.

Com., Dept. of Public Welfare, 58 Pa.Cmwlth. 142, 427 A.Zd 712 (1981) quoting

from Mullane v. Central Hanover Bank and Trust Co., 339 U.S. 306, 314, 70

S.Ct. 652, 657, 94 L.Ed. 865 (1950). The interested party to the present
appeal is PRIDE{ a local environmental public interest group. The Board has
interpreted 25 Pa.Code §21.52(a) pub}ication requirement to provide notice to
""the members of the 'public', of which body Appellants are members, who might
be aggrieved by the issuance of the permits, with the due process notice of

appeal rights to the Board." Citizens Opposing Sewage Treatment Systems V.

DER and Bear Creek Watershed Authority, 1983 EHB 612. It ié unreasonable to

assume that members of the public are intimately acquainted with the minutiae
of the Department's manner of administering its regulatory programs and that,
as a result, they receive notice of the issuance of a mining permit from the
publication of the issuance of a Mine Drainage Permit. Although related, these
are separate and indepenaent permits. Each permit addresses a separate aspect
of mining regulation. Each permit receives an independent permit number
assigned by the DER. DER's practice of nonpublication of the issuance of

Mining Permits does not relieve DER of its duty to satisfy the constitutional
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due process requirements of adequate notice.

Moreover, from a review of the publication in the Pennsylvania
Bulletin, it is again unreasonable to assume that a member of the public
would be notified of the issuance of two permits. The publication states...

7974SM2A2, Bucks County Crushed Stone,
Inc. (P.0. Box 196, Penns Park, Pa.
18943), amendment to a trap rock quarry
in Nockamixon Township, Bucks County
affecting 61.3 acres, receiving streams
Rapp Creek to Delaware River, application
received May 31, 1985, permit issued
March 28, 1986. (emphasis added)

The publication does not mention the Mining Permit or the corres-
ponding Mining Permit number assigned by DER. Only issuance of the Mine
Drainage Permit is evident from the publication. In addition, the singular
form of the noun 'permit" is employed to describe the DER's action.

In conclusion, the Board holds that,; considering all the
circumstances, publication of the issuance of a Mine Drainage Permit alone is
insufficient public notice of the issuance of a Mining Permit. As a result,
Appellant did not receive notice of the issuance of the Mining Permit until
Appellant obtained a copy of issued mining permit on April 22, 1986. Having
been filed on May 20, 1986, Appellant's Notice of Appeal from the issuance of
the Mining Permit was timely filed within the statutory 30 day period.

Finally, Appellant argues DER's behavior regarding publication

constituted fraud, as to allow Appellant to appeal nunc pro tunc the issuance

of the Mine Draining Permit. There is no evidence of fraud by DER and the

Board is reluctant to grant an appeal nunc pro tunc absent extraordinary

circumstances. Soberdash Coal Company v. DER, 1983 EHB 323. Appellant's

request to appeal nunc pro tunc from the issuance of the mine drainage permit

is denied.
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ORDER
AND NOW, this 22ndday of August, 1986, it is ordered that
Appellant's Notice of Appeal from the issuance of Mine Drainage Permit No.

7974SM2A2 is dismissed for untimely filing.

%;ws(:‘-'/ p C*"?"Mn/ﬂ
ARD GERJUOY, MFMBER

WILLIAM A. R%%%,:ﬁééégg

DATED: pyoust 22, 1986

cc: Bureau of Litigation
Harrisburg, PA
For the Commonwealth, DER:
John Wilmer, Esqg.
Eastern Region
For Appellant:
Robert J. Sugarman, Esq.
Philadelphia, PA
For Permittee:
Kenneth R. Myers, Esqg.
Philadelphia, PA
bl
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COMMONWEALTH OF PENNSYLVANIA

ENVIRONMENTAL HEARING BOARD

221 NORTH SECOND STREZT
THIRD FLOOR
HARRISBURG, PENNSYLVANIA 17101
MAXINE WOELFLING, CHAIRMAN (717} 787-3483

M. DIANE SMITH

EDWARD GERJUOY, MEMBER SECRETARY TO THE BOARD

WILLIAM A. ROTH, MEMBER

LOWER ALLEN CITIZENS ACTION GROUP, INC.,
v.

COMMONWEALTH OF PENNSYLVANTA

DEPARTMENT OF ENVIRONMENTAL RESOURCES
and

HEMPT BROS.,INC., Permittee

Docket No. 86-246-W

Issued: August 22, 1986

OPINION AND ORDER

Synopsis

Permittee's Motion to Dismiss for untimely filing of a notice of
appeal is grante& because Appellant received adequate written notice of DER's
action more than 30 days before Appellant filed Notice of Appeal with the
Board.

OPINION

On March 18, 1986, the Department of Environmental Resources (DER)
approved an amendment to a permit authorizing the operation of a limestone
quarry owned by Hempt Bros., Inc. (Permittee) in Lower Allen Township,
Cumberland County. Lower Allen Citizens Action Group (Appellant) filed a
Notice cf Appeal from the DER action on May 5, 1986. Shortly thereafter,
Permittee filed a Motion to Dismiss alleging untimely filing of the Notice of
Appeal. In support of this Motion to Dismiss, the Permittee asserted, but did
not present evidence otherwise, that adequate written notice of the DER action
was mailed to several of Appellant's representatives on March 20, 1986. In
response to this assertion, Appellant states the Notice of Appeal was filed

within 30 days of publication of the DER action in the Pennsylvania Bulletin.
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The Board issued an order on July 18,1986 deferring judgment on Permittee's
Motion to Dismiss pending the production of additional evidence proving
Appellant was sent adequate written notice on March 20, 1986, as Permittee
alleged.

On August 6, 1986, Permittee filed an Affidavit in Support of
Permittee's Motion to Dismiss. The Affidavit consisted of a sworn statement by
a DER Clerk-Typist stating that the Clerk-Typist was directed to notify a list
of individuals of the DER action in question. Mr. William H. Andring, Esq.,
counsel for Appellant, is listed among the individuals to receive notice.
Moreover, Mr. Gilbert L. Wilson, a signatory of Appellant's Notice of Appeal,
was also listed as an individual to receive notice. The affiant further stated
that she placed a copy of the DER letter approving the permit in each envelope
and duly addressed and mailed the notification letters on March 20, 1986.

The Board has jurisdiction only over timely filed appeals. Rostosky v.
DER, 26 Pa. Cmwlth. 478, 364 A.2d 761,763 (1976). The rule governing timely
filed appeals is found at 25 Pa. Code §21.52(a), which states

...jurisdiction of the Board shall not attach to an
appeal from an action of the Department unless the
appeal is in writing and is filed with the Board
within 30 days after the party appellant has
received written notice of such action or within 30
days after notice of such action has been published
in the Pennsylvania Bulletin...

25 Pa.Code §21.52(a).

The Board has interpreted Rule 21.52 as providing two independent

bases for determining)the timeliness of a notice of appeal. Consolidated Coal

Company v. DER and J & D Mining, Inc.,1983 EHB 339. The 30 day filing period

commences by either the receipt of a written notice of Departmental action by
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a party éppellant or by publication of a notice of such action in the
Pennsylvania Bulletin, whichever is earlier. Id.

Notice of DER's action in this matter was published in the
Pennsylvania Bulletin on April 5, 1986. Appellant filed the Notice of Appeal
on May 5, 1986; exactly 30 days after notice was published in the Pennsylvania
Bulletin. Thus, Appellant's appeal was timely filed within the 30 day period
unless Appellant received written notice of the DER action at some time prior
to April 5, 1986.

In Permittee's Affidavit in Support of Motion to Dismiss, Affiant
swore she mailed written notice to a number of Appellant's representatives on
March 20, 1986. It is presumed Appellant received this written notice within

due course after mailing. See Franklin Interiors, Inc. v. Browns Lane Inc., 227

* Pa. Super 252, 323 A.2d 226, 228 (1979). The Permittee alleges Appellant
received the written notice before April 5, 1986. This presumption has not been
rebutted by Appéllant. It is, therefore, deemed admitted by Appellant. Id.

The Board, therefore, presumes Appellant received adequate written notice prior
to April 5, 1986. Thus, the tolling of the 30 day filing period began at some
date prior to April 5, 1986 and necessarily tolled prior to the Board's receipt
of Appellant's Notice of Appeal on May 5, 1986. As a result, the Board does not
have jufisdiction over this appeal and it must be dismissed for untimely

filing.
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ORDER
AND NOW, this 22nd day of August, 1986, it is ordered that Permittee's

Motion to Dismiss is granted, and the appeal of Lower Allen Citizens Action

Group is dismissed.

EDWARD GERJUOY, MEMBER

Wl 7

WILLIAM A. ROTH, MEMBER
DATED: August 22, 1986

cc: Bureau of Litigation
Harrisburg, PA
For the Commonwealth, DER:
Amy L. Putnam, Esq.
Central Region
For Appellant:
William H. Andring, Esq.
Camp Hill, PA
For Permittee:
Horace A. Johnson, Esqg.
Lemoyne, PA
bl
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COMMONWEALTH OF PENNSYLVANIA

ENVIRONMENTAL HEARING BOARD
221 NORTH SECOND STREEZT
THIRD FLOOR
HARRISBURG, PENNSYLVANIA 17101

MAXINE WOELFLING, CHAIRMAN (7171 787~-3483

EDWARD GERJUOY, MEMBER

M. DIANE SMITH
SECRETARY TO THE BOARD

WILLIAM A. ROTH, MEMBER

EDWARD VOGEL

V. Docket No. 86-333-R

COMMONWEALTH OF PENNSYLVANIA, Issued: August 25, 1986

DEPARTMENT OF ENVIRONMENTAL RESOURCES -

OPINION AND ORDER SUR MOTION TO DISMISS

Syllabus

A notice of violation of a consent order and agreement, absent some
action affecting the litigants’ rights or duties, is not an appealable
action.‘ 25 Pa. Code §§21.2(a) and 21.52(a).

OPINION

The above-captioned matter involves the appeal of Edward Vogel
(Appellant), owner of Vogel Disposal Service, of a Notice of Violation of a
Consent Order and Agreement issued by the Department of Environmental
Resources (DER). The Consent Order and Agreement (COA) was entered into by
Appellant and DER on October 11, 1985 and approved by this Board in an

Adjudication of Settlement. See, Edward Vogel, Sr. v. DER, EHB Docket No.

85-237-G (issued October 25, 1985). The Notice of Violation (Notice) here

appealed, dated June 6, 1986 apd signed by Gary J. Wozniak, a Waste Management
Specialist, informed Appellant that DER believed Appellant was in violation of
the COA. The Notice referred to two specific violations and informed Appellant
that DER believed it was owed $1500 under the penalty provision of the COA. On

July 2, 1986 Appellant filed the above-captioned appeal claiming that no
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violations of the COA had occurred. On July 21, 1986 DER filed a Motion to
Dismiss stating that the Notice was not an appealable action. On July 25,
1986 Appellant filed a Reply to the Motion to Dismiss, to which DER filed a
Response on July 28, 1986. The Board here rules on said Motion to Dismiss.
DER argues that the Notice is simply a standard notice of violation, and
as such is a non-appealable action as the Board has repeatedly held. See, K.

M. & K. Coal Co. v. DER, EHB Docket No. 86-201-W, issued June 24, 1986; Perry

Brothers Coal Co. v. DER, 1982 EHB 501; see also, Sunbeam Coal Corp. v. DER,

8 Cmwlth. Ct. 622, 304 A.2d 169 (1973). Actions of DER are appealable only if
they are "adjudications' within the meaning of the Administrative Agency Law,
2 Pa. C.S.A. §101, or "actions'" under Section 1921-A of the Administrative
Code, the Act of April 9, 1929, P.L. 177, as amended, 71 P.S. §510-21 and 25

Pa. Code §21.2(a)(1l). Sunbeam Coal, supra.; Reitz Coal Co. v. DER, 1984 EHB

793; Perry Brothers, supra. In order for an action of DER to be appealable to

this Board, said action must affect the personal or property rights,
privileges, immunities, duties, liabilities, or obligations of the litigant.

25 Pa. Code §§21.2(a) and 21.52(a); See, Sunbeam, supra; Standard Lime and

Refractories v. DER, 2 Cmwlth. Ct. 434, 279 A.2d 383 (1971). DER here argues
that the.Noticé is not an appealable action or adjudication. DER claims that
the Notice is not a binding action upon Appellant and thus does not affect
Appellant's rights or duties, etc.
Appellant's Reply to the Motion to Dismiss points to the language of the
Notice to support Appellant's claim to appealability; specifically:
A. "Vogel has failed to comply with both
Paragraph 1l and Paragraph 14 of this Order." (i.e.,
the October 11, 1985 Order).
B. "Therefore, a penalty of $1,500.00 is due

this Department before July 10, 1986, as described in
Paragraph 19 of the Order."
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C. '"Be advised that any future failure to meet
your obligations under Paragraph 14 will result in
this Department's call for added penalties under
Paragraph 18."
Appellant argues that the above statements amount to an order by DER which

includes an assessed penalty against Appellant. Appellant further argues,

relying on the case of Gateway Coal Co. v. DER, 41 Cmwlth Ct. 442, 399 A.2d

802 (1979), that a letter stating that certain acts are contrary to law
constitutes an appealable action.

The Board finds it must agree with DER. The only order which is
actually involved here and which is the one referred to in (A), (B), and (C)
above is the original COA to which Appellant agreed. The’only matter which
the Board finds questionable is statement (B) above. The Board can see how, on
first examination, it might be interpreted as an order to pay a newly imposed
fine. However, examination Qf paragraph 18 of the October 11, 1985 COA shows
that a $1500 pehalty is called for by the COA should any violation of the COA
occur.! Thus the Notice, in addition to informihg Appellant that DER
believes a violation has occurred, informs Appellant that because a violation
has occurred DER believes the penalty provision is applicable. The Board
believes, as DER claims, that the $1500 penalty statement is merely DER's
interpretation of the CéA and essentially a request to comply. The due date
which DER sets in the Notice is apparently a date after which DER would take
legal action to enforce the COA. At that point Appellant may have a right to
appeal, depending upon the nature of the remedy DER chooses to compel
Appellant to satisfy this obligation. The Notice is not a binding order on

1 The statement in the Notice (statement B above) which refers to a penalty
in paragraph 19 of the COA is apparently a typographical error by DER.

Paragraph 18 (as referred to elsewhere in the Notice) deals with the penalty,
not paragraph 19.
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Appellant. In order for DER to collect the $1500 it is due, and to enforce the
COA, DER must pursue legal action in a court of competent jurisdiction; any

decision the Board would render necessarily would be advisory. See, Pengrove

Coal Co. v. DER, EHB Docket No. 85-195-G (issued January 17, 1986).

Appellant has also misconstrued Gateway, supra. Gateway concerned the -
Bituminous Coal Mine Act and a letter from the Commissioner of Deep Mine
Safety concerning statutorily required testing for methane gas. Contrary to
Appellant's apparent belief, the letter in Gateway was not merely a statement
of DER's opinion that a violation existed, but rather an order stating that
there was a violation of a statute and ordering Gateway to work out a new

plan. See, George Enterprises Inc. v. DER, EHB Docket No. 85-291-G (issued

December 19, 1985). In the present matter DER has not directed compliance
with a law and has not iﬁposed any new liability upon Appellant. Rather, DER
has informed Appellant that it believes Appelliant is in violation of the
previously agreed-to COA. Thus, the Board here finds that Appellant's rights,
duties, and obligations are not affected by the Notice here appealed.
Finally, although the Board concurs with DER's view of the June 6, 1986
letter, it believes that the letter could have been more artfully phrased.
The statement that a penalty is'to be paid by a specific date does, at first
glance, appear to be a penalty assessment similar to those in the surface
mining program. However, examination of the COA puts the statement in proper
context. Further, as DER knows, or should know, simply titling a.document a
"Notice of Violation" and including a disclaimer that the document, "may not
be construed as a final action of DER" carries very little weight. Nor is a
recipient of such a document expected to delve into whether or not a
- particular DER employee had the "legal" authority to take a particular action,

as DER appears to claim in its reply of July 28, 1986. DER would do well to

917



more carefully draft its notices of violation.
ORDER
AND NOW, this 25thday of August, 1986, DER's Motion to Dismiss in the

above-captioned aﬁpeal is granted. Appeal is dismissed for lack of
jurisdiction.

ENVIRONMENTAL HEARING BOARD

)%;Zdbykéaxx 664rc€f£$~:7

MAXINE WOELFLING, .CHAIRMAN

L}

—yt

EDWARD GERJUOY, MEMBER

Wl 7, 42

WILLIAM A. ROTH, MEMBER

cc: Bureau of Litigation

For the Commonwealth:
Patti J. Saunders, Esq.

For the Appellant:
Leo M. Stepanian, Esqg.
Butler, PA

DATED: August 25, 1986

bl
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COMMONWEALTH OF PENNSYLVANIA

ENVIRON MENTAlL HEARING BOARD

221 NORTH SECOND STREET
THIRD FLOOGR
HARRISBURG, PENNSYLVANIA 17101

(717) 787-3483 :

Del-AWARE UNLIMITED,INC.

v.
COMMONWEALTH OF PENNSYLVANIA
DEPARTMENT OF ENVIRONMENTAL RESOURCES : .
EHB Docket No. 86-028-G

. and .
NESHAMINY WATER RESOURCES, Permittee (Consolidated Appeals)
and
PHILADELPHTA ELECTRIC COMPANY, Permittee Issued August 26, 1986
" and »

NORTH PENN AND NORTH WALES WA'
AUTHORTITIES, Intervenors

68 88 S0 60 00 s B0 se e» S0 8

OPINTION AND ORDER

Synopsis

Del-AWARE has appealed DER's-extensions of time to complete construction
under five permits previqusly granted by DER in connection with the so-called
Point Pleasant project. Del-AWARE had appealed four of these permits when
DER'ofigiqally had granted them, and the Board had adjudicated those appeals
after eétensive hearings. One of the permits had never been appealed. The
Board concludes that these permit extensioﬁs are DER actions which are
appealable to this Board. The general rule of:issue‘preéluéion, however,
Reétatement 2d, Judgments §27, precludes Del-AWARE from felitigating in these
new appeals any issues which had been adjudic;ted in the appeals of the
original permits and which were essential to thét adjudication, even though
new information pertinent to those issues has come to light since that
adjudicatioﬁ was rendered. Exceptions to this general issue preclusion rule
sometimes are warranted, of the sort listed in Restatement 2d, Judgments, §28,

but it is Del-AWARE's heavy burden to justify any such exception. The
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issue of Del-AWARE's standing to pursue these five appeals, here consolidated
under a single docket number, has not been precluded by the Board's previous
ruling that Del-AWARE had standing to prosecute its appeals of the original
permit grants. An issue in these permit extension appeals is whether DER had
"eood cause" to grant the permit extensions, i.e., whether the permittees had
manifested faults or other deficiencies demonstrating that they should not be
entrustgd with the responsibility for completing the projects. Issues
pertaining to good cause must be distinguished from issues pertaining to
possibly harmful environmental, social or financial effects on the
communities surrounding the Point Pleasant project as a result of the
project's operations. These latter issues are of the sort thoroughly
litigated previously, and which therefore (barring special exceptions) now
should be precluded from relitigation.

OPINION

A. Introduction

The above-captioned matter involves five appeals (now consolidated at
the above docket number) filed by Del-AWARE as part of Del-AWARE's continued
objection to the so-called Point Pleasant project, which already has been the

subject of a lengthy adjudication by the Board. Del-AWARE Unlimited v., DER,

Docket Nos. 82-177-H and 82-219-H, 1984 EHB 178 (hereinafter "Del-AWARE I").
This very complicated project, whose details we shall not describe any more
than absolutely necessary to make this Opinion understandable (the reader
seeking further detailgvof the project should refer to our 1984
adjudication), requires numerous permits from DER. The five consolidated
appeals which are the subject of this Opinion were taken from DER's

extensions of five of those permits.

For the purposes of this Opinion, the relevant facts concerning these
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appeals are as follows.

1. Original Docket No. 86-028-G. Appeal of a Decem-

ber 20, 1985 letter from DER to Neshaminy Water Resources
Authority (''NWRA"), extending the time limit for completion
of construction under Permit No. ENC 09-8l1. To be
constructed were, inter alia, a water intake structure on
the Delaware River and an energy dissipator and outlet
channel on the North Branch Neshaminy Creek. The permit was
issued on February 8, 1982, and had been scheduled to expire
on December 31, 1985 if all work had not been completed by
that date. Construction under this permit had been
commenced before the December 31, 1985 deadline, but
obviously was not going‘to be finished by the December 31,
1985 deadline. The new expiration date set in DER's Decem-
ber 20, 1985 letter was 690 days following a final decision
by the Pennsylvania Supreme Court in the matter of Daniel J.

Sullivan, et al. v. County of Bucks, et al." This final

decision now has been rendered--the Supreme Court, on May 8§,
1986 and on June 26, 1986, has denied all Petitions for .
Allowances of Appeals from an October 11, 1985 Commonwealth
Court affirmance of the Bucks County Common Pleas Court
adjudication of the aforementioned cases. Thus, the
extended Permit ENC 09-81 will expire on September 24, 1986.

2. OQriginal Docket No. 86-029-G. Appeal of a January

75. 1986 DER Order extending the time limit for completion of
construction under NWRA's Water Allocation Permit No.

978601. - This permit, which authorized acquisition and use
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of water rights in the Delaware River and other Commonwealth
waters for public water supply purposes, was originally
issued on November 1, 1978. The time limit for commencement
of construction on this DER permit depended on permits and
approvals from other federal, state and regional
authorities. On January 11, 1983, these other permits and
approvals having been acquired, NWRA timely commenced
construction of the works needed for the development of the
allocated public water supply; the terms of Permit No. 978601
then implied that the construction had to be completed by
January 11, 1985. Because of the aforementioned Sullivan
et al. litigation, however, construction of the project was
suspended about Jd;e 1984. On January 7, 1985, and then
again on May 28, 1985, DER extended the time limit for
completion of the constrﬁction, pending final conclusion of
the litigation; the previously effective time limit before
the presently appealed-from extension, was January 8, 1986.
Because the language in the appealed-from January 7, 1986
DER order extending the expiration date under Permit No.
978601 tracks the above-discussed expiration date language
in DER's December 20, 1985 letter éxtending Permit NO. ENC
09-81, the new time limit for completion of construction
under Permit No. 978601 also is September 24, 1986.

3. Original Docket No. 86-030-G. Appeal of a Decem-

ber 9, 1985 DER letter to Philadelphia Electric Company
("PECO") extending to December 31, 1986 the time limit for

completing construction under Permit No. ENC 09-51; under
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this permit, PECO was to construct a water supply pipeline.
This permit had been issued originally on September 2, 1982,
and was due to expire on December 31, 1985.

4, Original Docket No. 86-031-G. Appeal of a Decem-

ber 9, 1985 DER letter to PECO extending to December 31,
1986 PECO's time limit for constructing an outfall structure
on the East Branch Perkiomen Creek, under Permit ENC.09-77.
This permit originally had been issued on Septembef 2, 1982,
and apparently also was due to expire on December 31, 1985.

5. Original Docket No. 86-032-G. Appeal of DER's

November 19, 1985 letter to PECO extending to December 31,
1986 the time for PECO to complete construction of the
so-called Bradford Reservoir project undér Permit No. DAM
69-181. This permit originally was issued on September 2,
1982 and its expiration aate already had been extended to
December 31, 1985. As of October 31, 1985, construction
work on this project had not been started.!l
PECO now has filed a motion to dismiss these appeals, as have Intervenors

North Penn and North Wales Water Authorities ("NP/NW"). The alleged grounds

1 The above summary of the facts pertinent to these five
now-consolidated appeals is based on the pre-hearing memoranda and other
documents filed by the parties, plus--to a minor extent--Findings in the
Board's adjudication in Del-AWARE I, supra. The parties' filings do not
establish facts; correspondingly, the summarized facts concerning these appeals
cannot be considered established. On the other hand, the facts we have listed
have not been challenged, and their details are not crucial to this Opinion, as
will be obvious infra; moreover, the summarized facts are needed to make this
Opinion understandable by its readers. Therefore, we do proceed as if the
summarized.facts have been established. Parties who believe the facts
summarized are not wholly correct, and who feel prejudiced thereby, will have
the opportunity to petition the Board to rectify the alleged errors. See the
Order, infra, accompanying this Opinion.
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for dismissal are: (i) the permit extensions are not appealable actions;
(ii) Del-AWARE lacks standing; (iii) the issues raised by Del-AWARE were
fully adjudicated against Del-AWARE in Del-AWARE I, so that raising those

issues in these appe<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>