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FORWARD

This volume contains all of the,anudications and opinions issued by the
Environmental Hearing Board during thgﬂcqlendqrhyear 1991.

The Environmental Hearing Board was originally created as a departmental
adﬁinistrative board within the Department of Environmental Resources by the
Act of December 3, 1970, P.L. 834, No. 275, which amended the Administrative
Code, the Act of April 9, 1929, P.L. 177. The Environmental Hearing Board
Act, the Act of July 13, 1988, P.L. 530, No. 94, upgraded the status of the
Board to an independent,_quasirjqdiciaj agencyland‘expanded the size of the
Board from three to five Members.‘{The jqrisdjction oflthe Board, however, is
unchanged by the Environmental Hearing Board Act; it still is empowered "to
hold hearings and issue adjudications..,'on orders, permjts, licenses or

decisions" of the Department of Environmental Resources.
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POWER OPERATING CO., INC.

V. EHB Docket No. 91-222-F

COMMONWEALTH OF PENNSYLVANIA :
DEPARTMENT OF ENVIRONMENTAL RESOURCES

Issued: June 20, 1991

OPINION AND ORDER SUR
MOTION TO DISMISS

By Terrance J. Fitzpatrick, Member

Synopsis

The Department of Environmental Resources' (DER) motion to dismiss
will be treated as a motion for judgment on the pleadings where the
Appellant's notice of appeal fails to state a claim upon which relief can be
granted. The Appellant argues that DER should not have issued a compliance
order requiring it to submit a proposal to treat an acid mine discharge,
because the Appellant and DER had previously agreed that DER would consider
the Appellant's proposal to conduct remining as a means of abating the
discharge. The Board cannot grant effective relief to Appellant because the
Appe11ant has submitted’itS'remining proposal to DER in response to the
compliance order, and DER has not yet acted upon that proposal.

OPINION

This is an appeal by Power Operating Company, Inc. (Power) from a

compliance order issued by DER on April 25, 1991. In this compliance order,

DER ordered Power to submit a proposal to treat an acid mine discharge
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allegedly emanating from Power' s surface m1ne site - known as the "Vaught
Operation” - in Decatur Townsh1p, C]earf1e]d County The fundamental
~objection raised in Power's n9t1cerof-appea1 is that it was improper for DER
td issue the compliance orderfbecause}DERhand Power had agreed, on January 22,
. 1991; that Power would submit a proposal to}abate this discharge by
reinstituting mining of the Lower Kittanning coal seam! in order to remove
the potential sources of “the acid mine drainage. o
Power subm1tted a pet1t1on for supersedeas and a-mot1on for exped1ted

discovery: a]ong w1th its appea] On June 5 1991, DER f11ed a "mot1on to
dismiss and response to Appe11ant S pet1t1on for supersedeas and motion for
expedited discovery." Power subm1tted a rep]y to DER s mot1on on June 7
1991. This Opinion and Order addresses DER S mot1on to d1sm1ss R p

N In 1ts mot1on DER argues f1rst that the Board 1acks Jur1sd1ct1on
to enforce the January 22 i991 agreement between DER and Power " DER also
argues that the appea] and the pet1t1on for supersedeas are not ripe for :'
;rev1ew because Power has now subm1tted 1ts rem1n1ng plan as 1ts proposa] to
treat the d1scharge under the compliance order and that DER is now reV1ew1ng
the p]an F1na11y, DER asserts that Power's pet1t1on for supersedeas and
mot1on for expedited discovery are premature in that DER has not yet acted
upon the rem1n1ng plan.

cIn dts rep]y, Power argues that the Board has Jur1sd1ct1on to

determ1ne whether issuance of the compliance order const1tuted an abuse of
DER's discretion in light of the a]]egedvagreement. Power a]so argues‘that

its appeal is ripe because the cdmpTiance order places different requirements

1 Power or1g1na11y had authority to mine this seam, but it relinquished
this right in a consent order and agreement dated October 1989. (Exhibit B
to notice of -appeal.) In the consent order, Power adm1tted that it did not
have sufficient equipment on the site to comp]ete reclamation (para. J).
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upon Power than the January 22, 1991 agreement, and Power will face civil and
criminal penalties if it does not comply with the compliance order. Finally,
Power argues that its petition for supersedeas and motion for expedited
discovery are not premature, because Power needs to discover, and place on the
record at a hearing,,fhe'facts regarding the agreement between DER and Power.
Eva]uéting these arguménts, we'agree‘witthER that this matter should
be dismissed, although ouf reasoning differs somewhat from DER's. It is clear
to us that Power's notice of’appeal fails to state a claim upon which relief
can be granted, therefore, we will grant DER judgment on the p]eadings.r §gg,

Borough of Dunmore v. DER, 1990 EHB 689.

The theory underlying Power's appeal is that DER acted in an
arbitrary and capricious manner by.issuing. the compliance order after it had
agreed to review a.proposal by Power to deal with the discharge by
reinstituting mining of the Lower Kittanning seam. The flaw which is obvious
on the face of this argument is that DER's compliance order did not specify
what type of proposal Power should submit to treat the discharge; therefore,
Power was free to submit its remining proposal in response to the compliance
order. And this is exactly what Power did. Although Power alleges in its
notice of appeal‘that the compliance order and the alleged agreement subject
it to "conflicting legal obligations," the only specific conflict it refers to
relates to due dates: it filed the remining plan pursuant to the alleged
agreement on May 21, 1991, and it filed the remining plan in response to the
compliance order on May 24, 1991 (notice of appeal, para. 21). This trivial
difference hardly rises to the level of a conflict. Since Power wants DER to

review its remining proposal, and this is precisely what DER is doing, we fail
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to see how we can, as a practical matter, grant any relief to Power.2

Perhaps Power's real concern is stated in paragraph 15 of its notice

of appeal: »
R -~ While the DER has not specifically indicated that' .

it would not accept the Remining/Abatement Plan

as a response to its Compliance Order the fact

that such an Order was issued after the DER had

already agreed' to accept the Remining/Abatement

Plan indicates that the DER has rejected such a

plan prior to review, contrary to its own policy

and past practice respecting similarly situated

parties. C ' L S
‘Power's claim that the compliance order indicates that DER has pre-judged its
remining plan is not a claim upon which relief can be granted. Under:Power's
theory, even if we reversed the compliance order, DER would still have to
review the remining plan (pursuant to the alleged agreement), and it still
might reject the plan. Power will'only be able to state a claim upoh:Which
relief can be granted if DER rejects Power's remining plan.

v Finally, we note that Power has raised various constitutional
'éfguments in its notice of appeal (Paragraphs 25, 27-29, 32).° These arguments
“were not addressed in either DER's motion to dismiss or in Power's reply.
However, our reasoning stated above - that we lack the ability to grant -
effective relief to Power - also disposes of these arguments.

Since we have determined that DER is entitled to judgment on the

pTeadings, we need not address Power's petition for supersedeas or motion for

expedited discovery.

2 power states in paragraph 15 of its notice of appeal that "[t]he single
issue before this Board is that since DER already agreed to review the
Remining/Abatement Plan which includes abatement of the Roselyn discharge then
that Remining/Abatement Plan should be reviewed instead of under the
Compliance Order ... ." This is certainly a puzzling statement in light of
Power's submission of the remining plan in response to the compliance order.
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ORDER .

AND NOW, this 20th day of June, 1991, it is ordered that judgment on

the pleadings is granted in favor of the Department of Environmental

Resources,

DATED: June 20, 1991

cc:

Jjm

Bureau of Litigation
Library, Brenda Houck

For the Commonwealth, DER:

Kurt Weist, Esq.

Central Region

For Appellant: ‘

James D. Morris, Esq.

John Wilmer, Esq.

STRADLEY, RONON STEVENS
& YOUNG

Philadelphia, PA

and the appeal of Power Operating Company, Inc. is dismissed.

ENVI NTAL HEARING BOARD§

Administ;atiVe Law Judge
Member

TmmanceS: F.J

Adm1n1strat1ve Law Judge
Member

Ad 1n1strat1ve Law Judge

‘Member

3 Chairman Maxine Woelfling did not participate in this decision.
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© 717-787-3483 ' & . 'S8ECRETARY TO THE BOARD

TELECOPIER 717-783-4738

NEW HANOVER CORPORATION =~ :  EHMB Docket No. 91-126-W
V.

COMMONWEALTH OF PENNSYLVANIA
DEPARTMENT OF ENVIRONMENTAL RESOURCES

I3
.
.
»
.
.
.
.

Issued: June 21, 1991
~ OPINION AND ORDER SUR
- PETITION TO INTERVENE
By Maxine Woelfling, Chéirmaof
Synopsis
} A oetftion}to\interveno in the denio] of an earth disturbance permit
app]foafion is denied. “Since the basis for denial of the permit is purely
legal, the presentation of scientific and technical evidence is irrelevant.
The Departmént‘Of Environmental Resources (Department) can adéquate]y proieot
the petitioner's interests. '
OPINION | ;

This matter was initiated with the March’28, 1991, filing of a notice
of appeal by New Hanover Corporation (Corporation) cha]lengihg the Deportment's
March 4, 1991, denial of an application for an earth disturbance‘permit.1
The Department denied the application relating to the Corporatfon's proposed

landfill in New Hanover Township, Montgomery County, based upon the

1 The controversy between the Department and the Corporation concerning
this earth disturbance permit application is also the subject of the
Corporation's appeal at Docket No. 90-379-W.
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Corporation's inability to demonstrate a need for this permit due to the
Department's prior denial of the Corporation's épp]ication.for a modification
of its solid waste permit. ~The Corporation alleges that the Department's
action was arbitrary, capricious, and taken in bad faith; was a violation of
its constitutional rights of due process and equal protection; and made it
impossible to obtain the necessary approvals and permits to complete the
landfill.

: On May 2, 1991, New Hanover Township (Township) filed a petition to
intervene, contending that its involvement in a related appeal of the denial
of the solid waste permit for the landfill at Docket No. 90-225-W warrants its
intervention here. The Township argues ‘that it has an interest in this \
matter, since the proposed landfill will affect the safety, health, and
welfare of its citizens and that this interest is not adequately represented
by the Department, since the Township has distinct knowledge of local
conditions, the Department may not present any scientific or technical
evidence, and because the Township is the Department's adversary in a related
appeal at Docket No. 88-119-W. The Township proposes to present expert
festimony from several named witnesses, but gives no detail regarding the
- substance of this testimony. Finally, the Township asserts that it may lose
“rights and be prejudiced in the related appeals in which it is involved if
~ intervention is not granted here.

On May 13, 1991, the Corporation filed its answer opposing the
petitidn, arguing that the denial of the solid waste permit which is the
subject of Docket No. 90-225-W-is not relevant to the instant appeal and that
the Township failed to establish that its interests are not adequately
represented by the Department, concluding that the Township's involvement

would only broaden and confuse this appeal.

1021



On May 13, 1991, the Depariment filed its response to the‘petjtiqn,
supporting the petition if intervention is limited to the bases for denial
outlined in-the Department's March 4, 1991, letter. Specifically, the
Department contends scientific and:technical evidence is not relevant to this
appeal. o

As we have stated on numerous occasions, intervention in a matter
pending before the Board is within the discrétion of the Board. The ’
prospective intervenor has the burden of demonstratjng that it has a relevant
dnterest that cannot be adequately represented by the existing partiéswand
that it will be able to present relevant evidence to the Board. ‘Ihtervenxion
will not be allowed by the Board where it will expand, the scope of an\appeal
or impede the Board's deliberations. ' See 25 Pa.Code §21.62 and New Hanover

Corporation v. DER, EHB Docket No. 90-558-W (Opinion issued}May‘14, 1991).

The issue before the-Board in this appeal is a narrow one - whether
the Department abused its discretion in denying the Corporation’s earth . .
disturbance permit application because a re-permitting application under the
~ Solid Waste Manqgement Act, the. Act of July 7,‘1980,;P.L. 380, as amended, 35
P.S. §6018.101 et seq., for a proposed,1andfi11’atkthis-5ame site was denied.
While the Township has not identified what scientific and technical evidence
it intends to present, that deficiency in its petition is immaterial, for this
appeal involves a purely legal issue which can be decided by the Board without
resort to any scientific or technical evidence.

The Township has failed to establish that its interests will not be
adequately represented by the Department. Although the Township asserts that
the Department may not introduce scientific or technical evidence,. as .
explained earlier, such evidence is not germane to this appeal and would only

broaden and confuse the issues. Again, this appeal involves purely legal
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questions requiring interpretation of:the Clean Streams Law, the Act of June
- 22,1937, P.L. 1987, as amended, '35 P.S. §691.1 et seq., and the: rules and
regulations promulgated thereunder.. To the extent that the Township:has a:
distinct interest in the administration of the applicable rules and
regulations; the Department-is best able to protect that interest.

The Townsh1p alleges that the outcome in this appeal may affect its
.1nterests in. the other appeals .concerning the Corporation’s landfill which are
pending’ before: the Board Wh11e the Township cited several of these other
appeals, it did not explain the link between them and the 1nstant appea]
except by asserting that these other appeals may be affected. As we have A
noted in several of the intervention motions in rejatedrappeait, each'petition
for intervention must be assessed in the context of the part1cu1ar appeal at
‘which it is filed. The fact that a prospective ]1t1gant is 1nvo]ved 1n
multiple appeals relating to a facility, some of which plece it in an
‘adversarial position against the Department, does not, ih"and of itse1f
‘establish that the Department’s representat1on wou]d be 1nadequate in all

‘cases. New Hanover Corporation v. DER EHB Docket No 90-558- w (0p1n1on

issued May 14, 1991), and New Hanover Corporation v. DER, EHB Docket No.

90-294-W (Opinion issued May 29, 1991).
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ORDER
AND NOW, this 21st day of June, 1991, it is ordered that New Hanover

Township’s petition to intervene is denied.

_ENVIRONMENTAL HEARING BOARD .

Adm1n1strat1ve Law Judge
Chairman

DATED: June 21, 1991

cc: Bureau of Litigation
' Library: Brenda Houck
For the Commonwealth, DER:
- Mary Peck, Esq.
Southeastern Region
.For Appellant:
Marc D. Jonas, Esq.
SILVERMAN AND JONAS
Norristown, PA
" For Petitioner:
Albert J. Slap, Esq.
Mary Ann Rossi, Esq
FOX, ROTHSCHILD 0'BRIEN & FRANKEL
- Ph11ade1ph1a PA
bl
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CHEVRON U.S.A. INC. . & |
v. . i EHB Docket No. 85-410-M

COMMONWEALTH OF PENNSYLVANIA
DEPARTHENT OF ENVIRONMENTAL RESOURCES

‘Issued: June 24, 1991

" ADJUDICATION

By Robert D. Myers, Member

Syllabus | ' _
‘In an appeal by Chevron from a NPDES permit. issued py DER for a

refinery along the Schuylkill River in Philadelphia, the Board holds. that
credits for intake water pollutants provided for in 40 CFR. §122.45(g) are
required to be granted by DER since there are no more stringent requirements
under Pennsylvania law. In the absence of Pennsylvania statutory-or
“regulatory provisions governing the credits, DER is required to administer
them and' calculate them in.accordance with 40 CFR §122.45(g). Credits must be
allowed on a pound-for-pound basis with respect to parameters based on mass
units.. - Chevron has demonstrated its entitlement tovcredits_exéept with
respect to:generic pollutants.

- The Board also holds that DER's wasteload allocation for phenolic.
compounds was erroneous because of the data used in portions of the mass
balance equation and because of . the failure to consider tid&] action and |
decéy F1na]1y, the Board holds that DER was Just1f1ed in estab11sh1ng one

“internal mon1tor1ng po1nt but not another
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The Board remands the prbcéedjhg-to DER for action within 90 days.

Procedural History

On October 4, 1985 Chevron U.S.A. Inc. (Chevron) filed a Notice of
Appeal from the issuance by the Departmeﬁt 6f Environmental Resources (DER) on
September 18, 1985 of National Pollutant Discharge Elimination System (NPDES)
Permit No. 0011533 (1985 Permit) for discharges from Chevron'S-oilfréfinery
into the‘Schﬁy]ki]l River in the City of Phﬂade]phia.1 With its Notice of
Appeal, Chevron also filed a Petition for Supersedeas. ' After a hearing before
Anthony J. Mazullo, Jr., theﬁ a Member of‘fﬁe Board,va Supersedeaé brde;7W;s
issued on October 29, 1985 suspending the 1985 Permit, reinstating the prior
Permit (with some exceptions), staying all proceedings and directing. the
parties to meet and discuss the issues raised in the appeal. '

During the months that followed, the parties met,‘exchanged data,
discussed the issues but failed to reach a settlement. The stay was lifted on
April 22, 1987 and the parties engaged in discovery. Chevron filed its
pre=hearing memorandum on October 2,v1987’and DER filed its on November 18,
1987. |

“A hearing on the merits was held in Harrisburg on May 14, 15 and- 16,
| 1990 before Administrative Law Judge Robert D. :Myers, a Member of the Board.
Both paftieS’were represented by legal counsel and presented testimony and
exhibits in support of their positions. During the hearing, Judge Myers -
admitted into the record (over Chevron’'s objection) three DER exhibits- that

had not been prefiled as required by the Board’s Pre-Hearing Order No. 2, but

I This oil refinery was owned previously by Gulf 0il Corporation (Gulf)
and the 1985 Permit was issued in Gulf's name. Chevron became the owner of
the oil refinery through its acquisition of Gulf. While the precise date of
the acquisition has not been provided, it occurred apparently at or about the
time the Permit was issued. : '
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granted Chevron the option of requesting additional hearing time for the
purpose of presenting rebuttal evidence with respect to. the exhibits. Such a
request was made and a fourth day of hearings was held on June 28, 1990.
Chevron's post-hearing brief was filed on September .10, 1990?2,
DER's on October 15, 1990. . Chevron filed a reply brief on October 25, 1990.
The record consists of the pleadings, a hearing transcript of 490 pages. and 36
exhibits.  Some exhibits are depositions that have their own exhibits.
- Chevron had objeéted.to exhibit 8 of James Wentzel's deposition and exhibits 5
and 11, as well as specific portions, of Peter Slack’'s deposition. These,
objections are overruled. The exhibits submitted by DER in its letter of July
11, 1990 {Kohut 4, 10 and 12) .are-not admitted.
- After a full and complete review of the record, we make the
“following:

FINDINGS OF FACT

1. Chevron is a-corporation that operates an.oil refinery (Refinery)
at 30th Street and Penrose Avenue, Philadelphia, Pennsylvania 19101 (Notice of
Appeal).

'~ 2. DER is an administrative department of.the Commonwealth: of
" Pennsylvania and has the responsibility for administering the provisions of
the Clean Streams Law (CSL), Act of June 22, 1937, P.L. 1987, as amended, 35
P.S. §691.1 et seq., and the regulations adopted pursuant to said statute.
DER also administers for Pennsylvania the NPDES provisions of the federal

Clean Water Act (CWA), 33 U.S.C. §1251 et seq.

2 Chevron briefed only three issues - (1) Chevron’'s eligibility for, and
DER's method of calculating, credits for pollutants in intake water; (2) DER's
“‘waste load allocation for phenolic compounds; (3) the requirement for internal
monitoring. A1l other issues are deemed to have been waived.
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3. On November 30, 1979 DER issued NPDES Permit No. 0011533 (1979
Permit) to Gulf for discharges from the Refinery (Notice of Appeal). : =

4. In response to an application, DER on September 18, 1985 issued
the 1985 Permit to Gulf for discharges from the Refinery (Notice of Appeal).

5. Chevron filed a Notice of Appeal on October 4, 1985 challenging
certain aspects of the 1985 Permit.

‘6. A Board Order, dated October 29, 1985, suspended the 1985 Permit,
reinstated the 1979 PeﬁmftIKWith some exceptions), stayed all proceedings and
directed the parties to meet and discuss the issues raised in the Notice-of
“Appeal.

7. The Refinery uses water from the Schuylkill River for a variety
of purposes ranging from production (where the water comes into contact with
refinery processes) to cooling (where the water has no contact with refinery
processes) (N.T. 17-19).

- 8. Schuylkill River-water, along with stormwater and ballast water
" (water used to ballast tankers and which is displaced when tankers are loaded
with refinery product), go through Chevron’'s waste water treatment facilities
(treatment p]ant)'where it receives tertiary treatment before being discharged
“into the Schuylkill River at discharge point 015 (N.T. 11-17, 26-27; Exhibits
*A-353 and A-36).

9. At the #4 Separator, process water is separated from river
non-contact cooling water. The former is sent through the treatment plant and
discharged at discharge point 015. The latter 1is discharged at discharge
point 001 (N.T. 113-114; Exhibit A-35).

3 Chevron’s exhibits are prefixed with an'”A";‘DER’s exhibits are prefixed
with a "C". ‘ : : : .
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10. At the #3 Separator, once-through cooling water is separated from

storm water andidischarged at discharge point 002 (N.T. 115; Exhibit A-35).

11, The 1985 Permit, inter alia, set effluent limits for discharge
point 015, imposed a monitoring requirement and set effluent limits with -
respect to the water leaving the #4 Separator and discharging at discharge
point 001 (monitoring point 101), and imposed a monitoring requirement and set
effluent limits with respect foTthe water leaving the #3 Separator and
- discharging at discharge point 002 (monitoring point 102) (N.T. 20-21,
112-115; Exhibit A-17).

I. Credits for pollutants in intake water :

12. The effluent limits contained in the 1985 Permit for discharge
point 015 are net limits arrived at by making adjustments for those portions
of the discharge composed of ballast water, storm water and process water
(N.T. 21-24; Exhibit A-17).

13. The process water adjustment ‘is-intended to give credit for
pollutants present in:the-intake process water supply and not removed in the
treatment plant (N.T. 24-27; Exhibit A-17).

14. Léga1<authdrity for process water credits is derived from
regulations adopted by the U.S. Environmental Protection ‘Agency (EPA) pursuant
to the CWA, specifically 40 CFR §122.45 (N.T. 29-31).

"15.° Process water credits apply only to technology-based effluent
Timits. This includes all of the parameters listed in the 1985 Permit for
discharge point 015 except phenoTic compounds and free cyanide which are.water

quality-based (N.T. 47-48, 76; Wentzel dep.* 26-33; Slack dep. 31-32;

4 Depositions of James Wentzel (June 12, 1987), Peter :Slack (August 25,
1987) and Richard L. H1nk1e (August 24 1987), together with certain exhibits
footnote cont1nued : S 3 . :
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Exhibit A-7A).

16. Process water credits are to be-calculated under the 1985 Permit
by determining the mass volume of each parameter in the discharge and applying
against it the percentage of that parameter not removed by thg.treatmgnt ,
plant. ~The resulting figure represents the credit for that.parameter and is
applied against the mass volume in the discharge. -For example, if the mass
volume in the discharge is 100 pounds per day-(]bs/day) and the treatment
plant is 90% efficient with respect to that parameter, the credit would be 100
lbs/day\x,IO% = 10 1bs/day. This credit (assuming it did not exceed the
mass volume in the intake water) would then be applied against the mass vo lume
in the discharge,: 100 1bs. day - io 1bs/day. = 90 Tbs./day (N.T. 28-29, 36-42;
Slack dep. 29-31; Exhibits A-1 and A-17).

17. “In reacting to a draft version of the 1985 Permit in a letter
dated February 19, 1985, Gﬁ]f complained that the proposed procedure for
calculating the process water credit differed from the method employed in the
1979 Permit (which allowed a pound-for-pound discharge credit for every .
parameter present in the intake process, water ;upp]y) and would allow only
minimal credit. Gulf went on to explain its Concerns over the ability of its
~treatment plant to remove total Suspended solids (TSS) and sulfides present in
the river water; and predicted a "significant increase” in the number of
violations ‘for TSS and sulfides if full credit were not given (Exhibit A-3).

18. The ca]cu]ation‘method»proposed in the draft 1985 Permit was
based upon 40 CFR §122.45(h) and Chapter 5 of DER's Technical Guidance for the

Development and Specification of Effluent Limitations and Other Conditions in

continued footnote - o g e .

© ~are part of the record. References to them are designated "Wentzel dep.”,
"Slack dep.” and "Hinkle dep.”, respectively, followed by the relevant page
numbers. '
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NéDES'Permits, August 1983 (Technical Guidance Manual) (N.T.-30; -Slack dep.
13-14, 40; Hinkle dep. 74-76; Exhibits A-2, A-23A and A-25).

o 19. On or about May 13, 1985 Gulf’s legal counsel advised DER that 40
' CFR §122.45 had been substantially rewritten and that the relevant provision
was now at 40 CFS §122.45(g). Legal counsel insisted that DER's -calculation
method was abandoned in the new provision and that a discharger was entitled
to full credit if it could show that its treatment plant could meet the -
effluent Timits absentafhe pollutants in the intake water ‘(Exhibit A-4).

20. DER's Peter Slack, whose duties included keeping the Technical
Guidance Manual up to date, became aware of the revision to 40 CFR §122.45
" shortly after it became effective on September 26, 1984. Although he
discussed the revision (along with other changes) in an analysis prepared in
‘November 1984, he did not make any changes to the Technical Guidance Manual
because he was of the opinion that no changes were required (Slack dep. 10-17
and Exhibit 2; Exhibit A-23).

21. After discussing the revision to 40 CFR §122.45 with a
representative of EPA and being informed that it did not change the
calculation method, DER rejected Gulf’s interpretation in a letter dated
‘August 22, 1985. The 1985 Permit, as issued on September 18, 1985, retained
the calculation method set forth in the draft version of the permit (N.T.
308-399; Exhibits A-6 and A-17). |
- 22. Following the Board’s October 29, 1985 Order directing the
parties to meet and discuss the issues raised in the appeal, Chevron prepared
and "submitted to DER a tabulation covering the period from October 1, 1985
through May 31, 1986 and revealing that, in the absence of pollutants in the
intake process water supply, the effluent at discharge point 015 would meet

the effluent limits of the 1985 Permit (N.T. 49-65; Exhibit A-31).
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23. Based on the tabulation submitted by Chevron, DERis George E.
Kohut concluded that, for the 8-month period covered, Chevronfs treatﬁeﬁt 
plant was able to meet effluent limits for TSS and biochgmica] oxygen deﬁénd
(BOD) with or without the presence of pollutants in the intake process water
-supply. Consequently, he concluded that Chevron had not demonstrated a need
for any process water credits (N.T. 374-383, 409-413; Exhibits A-31, C-3, C-4
and C-5). . . o |

24. Data derived by Chevron from Discharge Monitoring Reports (DMRs),
required to be completed and filed with DER, cpvering'the period January 1,
1984 through December 31, 1989, reveal that;, : |

(a) there were 8 occasions when process water credits (calculated
- on a pound-for-pound basis) would have been necessary, in whole or in part, to
meet either daily maximum or monthly, average effluent limits set by the 1985
Permit for TSS at discharge point 015; .

(b) there were 15 occasions when process water credits |
(calculated on . a pound-fer-pound basis), even though allowed in full, would
have béenlinsdfficient to meet either daily maximum or monthly average
effluent limits set by the 1985 Permit for TSS at dis;hhrge point 015;

(c) there were 7 occasions (all in 1984 and 1985) when process
water credits (calculated on a pound-for-pound basis), even though allowed in
full, would have been insufficient to meet either daily maximum or monthly
average effluent limits set by the 1985 Permit for BOD at discharge point 015;
and |

(d) the number of occasions when_process~water‘credits wou]d be
:needed‘is greater with respect to the effluent Timits set by the 1985 Permit
than with respect to the less stringentAeffluent limits set by the 1979 Permit

(N.T. 462-477; Exhibit A-47).
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25. In a letter to DER in January 1987, Chevron stated that the
“ilevels of TSS and BOD found in comparative samples demonstrates that the
constituents of each gemeric measure can be defined as insignificant; rather
than similar or dissimilar” (N.T. 125, emphasis ‘in original).

II. Waste load allocation for phenolic compounds

26. The 1985 Permit set the following effluent limits for‘phénolic
compounds at discharge point 015: daily maximum - 10.4 1bs/day, average
monthly - 4.2 1bs/day (Exhibit A-17).

27. These effluent Timits are water quality-based and were derived
from a waste load allocation. Since they were more stringent than the
technology-based'1imit of 20.5'1bs/day daily maximum, the water quality-based
Timits were used (N.T. 67, 76; Wentzel dep. 24, 28; Hinkle dep '83-85; Exhibit
a-2). , o

28. A waste load allocation seeks to preserve water quality for -
protected uses by determining the allowable Tevel of a pollutant (through a
mass balance equation) and then allocating it among the dischargers (N.T. 77,
143).

J ' 29. The waste load allocation emp]oyed the following formula:

" SF (qoal-bkad) =
WF

SF = stream,f]ow in cubic feet per second (cfs)

concentration of the pollutant in parts per billion (ppb)

goal = permitted for the protected use in 25 Pa. Code Chapter 93
bkgd = background stream concentration of pollutant in ppb
WF = combined waéte flows of dischargers in cfs"

Y = net concentration limit of po]]utant in ppb to be

allocated among dischargers

(N.T. 79-82; Wentzel dep. 47-48; Exhibits A-7A and A-11).°
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‘A. Stream flow (SF)

30. The stream flow (SF) required to be used.in the formula is equal
to "Q7-10", defined in Chapter 93 of»DER’s regu]atfons_to be‘tbe:lowest 7
consecutive-day average flow that occurs once .in 10 years for a stream with
unregulated flow, or the estimated minimum flow for a stream with_regq]ated
Flowd (N.T. 92-95, 103, 130, 136; Wentzel dep. 83; Hinkle dep. 18, 20).

31. The use of "Q7-10" as the stream flow (SF) in the mass balance
equation is intended to provide protection during "design” low flow .
conditions. "Q7-10" does not reflect the lowest f]ows;on recordn(N,T.
330-332).

32. DER calculated the net concentration Timit for phehq]ic_compounds
~ at or about 14.13 1bs/day daily maximum and, after allocating it betwegn Gulf
(73.6%) and Atlantic Refining Company (Atlantic) (26.4%) in proportion to
their gontributions to the waste flow (NF), assigned.Gulf‘a dai]yAmaximum
limit of 10.4 lbs/day (N.T. 82-83, 296; Exhibits A-7A, A-8 and A-11).

337, Prior to issuance of the 1985 Permit, Gulf had objectgqvto ﬁhe
water quality-based effluent limits for phenolic compounds, Questioning the
accuracy of the calculation, the‘determination of Gulf’s contribution to the
waste flow (WF) and the failure to consider the effect of tidal a;tion at
discharge point 015 (Exhibits A-3, A-4 and A-5). -

34. DER determined stream flow (SF) to be 69 cfs® by using Q7-10 as

5 while Q7-10 is defined in the regulations to mean both the lowest 7
consecutive-day average flow that occurs once in 10 years and minimum f low,
the term traditionally has been used only to symbolize the former. The
witnesses generally used the term in its traditional sense. To distinguish
the two in this Adjudication, Q7-10 will be used to signify the traditional
meaning and "Q7-10" will be used to signify the regulation meaning.

6 DER deducted 3 cfs from the 69 cfs to account for the net loss of river
footnote continued
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reflected in Water Resources Bulletin No. 12 for the U.S. Geological

Survey (USGS) gauging station (No 01474500) located on the right bank of the
Schuy1k1II River about 150 feet upstream from Fairmont Dam. The BuIIetIn
covered the years 1933 through 1972 (WentzeI dep. 83- 88)

35. If DER had used data for USGS gaug1ng stat1on No. 01474500 up to
and 1nc]ud1ng the year 1984, all of which was ava11ab]e in 1985 pr1or to the
date when the 1985 Perm1t was 1ssued, its determ1nat1on of stream flow (SF)
wou ld have been 86 cfs rather than 69'cfs (N.T. 207-214, 272 273 Exh1b1ts
IA 29A through A-29F). |

36. DER agrees that it shou]d have used 86 cfs as a start1ng po1nt
(N.T. 385-386). . | | - | |

37. Stream fIdws (SF):ef 69 cfs and 86 cfs derive from bER’s use of
Q7-10 without giving any constderation to whether or not the SchuyIkiII River
h in»thervicinity of discharge‘pdint 015 has unreguIated rowsh(WentzeI dep. 99,
106-107; Hinkle dep. 26). _> - |

38. According to the Delaware R1ver Ba51n Comm1ss1on (DRBC)
Adm1n1strat1ve ManuaI - Part III Basin Regu]at1ons - water Qua11ty, rev1sed
to include amendments through March 10, 1980, ut1I1zed by DER in perform1ng
the mass baIance.equation for phenoIic cdmpounds with respect to the 1985
rermits _ | . , _ .

| >1.20I7 IUnreguIated streams”vmeans streams‘where
the quantity of flow, including its
distribution in time or place, are not
significantly altered by the activities
or works of man.

1.20.8 "Regulated streams” are streams where the
‘ quantity of flow, including its

continued footnote

water in the Atlantic Refinery. Chevron has not challenged this deduction
directly (although Dr. Lawler considered the 3 cfs to be h1gh) and we will
accept it as appropriate. : . :
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distribution in time or place, are ,
| altered by the activities or works of
(Wentzel dep. 102-104; mg:h1b1t A-33). :

39. Fo]]ow1ng the Board’s October 29 1985 Order d1rect1ng the
parties to meet and discuss the 1ssues ra1sed in the appea], both DER and"
Chevronkcontacted James R. 'koTva Hydrologfc Data Chief at USGS's sub-district
office in Ma]vern Pennsy]van1a and an expert in hydro]ogy, to discuss data
ava11ab]e on flows in the Schuy1k111 R1ver Dur1ng these d1scuss1ons Ko]va
1nformed them of his opinion that the Schuy1k111 R1ver is a regu]ated stream
by reason of (a) diversions by the C1ty of Ph1lade1ph1a for dr1nk1ng water
-purposes upstream from USES's gaug1ng station No. 01474500 and (b) controlled
‘re1eases from upstream reservo1rs part1cu1ar1y Blue Marsh Lake (N. T 100 101,
' 216-219, 224; Hentzel ep' %0; H.nkle dep. 30)

40. USGS data from gaug1ng stat1on No. 01474500 ref]ect the fact that
the City of Ph11ade]ph1a S d1vers1ons for dr1nk1ng water purposes for the
years 1979 through 1984 amount to 200 cfs - 300 cfs per day and that such
d1vers1ons can d1m1n1sh the f]ow at the gaug1ng stat1on by 50% or more during
dry per1ods (N. T. 209-211; Exh1b1ts A-29A through A- 29F) o

41, Schuy1k111 R1ver f]ows at Ph11ade1ph1a have been control]ed in
one degree or another, by St111 Creek Reservoir since 1933 by B]ue Marsh Lake
since 1979, by Green Lane Reservo1r since 1956 and by Lake Onte]aunee (N T.
209; Exhibits A-20E and A- 29F) |

42. Blue Marsh Lake wh1ch (of a]] the 1akes and reservoirs) has had
the most s1gn1f1cant effect upon flows in the Schuy1k111 River, is on
Tulpehocken Creek, a tr1butary of the Schuy1k111 in Berks County. It is a
multi-purpose facility built by the U.S. Army CorpS“of‘Engineers for flood

contro] water supp]y, water qua11ty control, low flow augmentation and i,

recreat1on (N T. 176, 219 275 Exh1b1t A-41).
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43, 'Blue Marsh Lake has been used primarily to hold back water to
~reduce peak flows and to release water to increase Tow flows (N.T..219).

44. Minimum releases from Blue Marsh Lake total 50 cfs - 41 cfs for
conservation-and 9 cfs for Western Berks Water Authority (N.T. 177-178;
Exhibits A-30 and A-41.

45. DRBC is obligated by its drought emergency operating plan to keep
minimum freshwater flows in thé Delaware River. To meet this obligation, DRBC
can request the Corps of Engineers to release additional water from Blue Marsh
Lake. Releases also have been requested by DRBC to raise the level of
dissolved oxygen in the Schuylkill River (N.T. 175-176; Exhibit A-41).

46. From 1979 through 1988 DRBC requested releases- from Blue Marsh
Lake, over and above the minimum releases, és follows:

Average Amt. of

Year No. of days Release Over min.
1979 -0- -0-

- 1980 : 32 94 cfs -«
1981 8 175 cfs
1982 -0- : =0-
1983 ) -0- ; -0-

1984 - : -0- : =0 -

1985 21 136 cfs
1986 : 7 E 150 cfs.
1987 17 88 cfs
1988 11 I - 86 cfs:

‘A11 of these requests were honored by the Corps of Engineers (N.T.
179-187; Exhibits A-30, A-32 and A-41).

47. While the Corps of Engineers has not refused a release request
from DRBC, it has the power to do so. Therefore, in times of drought the
minimum releases from Blue Marsh Lake could fall below 50 cfs. (N.T. 199,

329-330, Wentzel dep. 144).
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48. USGS, as a rule of thumb; considers a streamitOfbe regulated if
the flow varies (because of the activities or works of man) by more than 10%
(N.T. 237).

49. The Schuylikill River is regulated-at.Philadelphia. . While the
City of Philadelphia’'s diversions are the most significant factor, the . -
Schuylkill would still be regulated absent Philadelphia’s diversions, because
of the upstream lakes and reservoirs (N.T. 242-245).

50. Because the Schuylkill River is regulated at Philadelphia,
minimum flow rather than Q7-10 should have been used as stream flow (SF) in
the mass balance equation. Determining minimum flow could start with an -
estimate of Q7-10 on an unregulated basis, followed by additions or
subtractions to account for the regulation (N.T. 225-226, 241).

51. DER’s James Wentzel and Richard L. Hinkle, the persons primarily
involved in mak1ng the waste load a]]ocat1on in connect1on with the 1985
Permit, now agree that the Schuylkill River is regulated accord1ng to the DRBC
definition (Wentze1 dep. 107; Hinkle dep. 142).

52. Based on the testimony of Dr. John P. Law]eri;an expert in civil
and sanitary‘engineering and in the field of waste load a]Tpcations, who
testified on behalf of Chevron:

(a) the Q7-10 for the Schuylkill, using the data from 1933
through 1984, is 86 cfs (see Findings of Fact 35 and 36);
(b) the existence of Blue Marsh Lake during the last 5 years of
the 1933 to 1984 period had little impact'dn thé Q7-10 of 86 cfs;
ﬂ (c) the Q7-10 for Tulpehocken Creek, based on .USGS records from

1965 through 1984 and with flows unaffected by Blue Marsh Lake, is 21 cfs;
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(d) the minimum releases required to:'be made from-Blue Marsh Lake
into the Tulpehocken Creek is 50 cfs, a figure which exceeds the Q7-10 for
Tulpehocken Creek by 29 cfs (50 cfs - 21 cfs = 29 cfs);

' (e) The additional 29 cfs present in Tulpehocken Creek under
‘minimum flow conditions, as a result of the operation of Blue Marsh-Lake,
increases the flows in the Schuylkill under minimum flow conditions from 86
cfs to 115 cfs (86 cfs + 29 cfs = 115 cfs); and -

(f) the minimum flow in the Schuylkill, as a regulated stream,
for the purposes of a mass balance equation is 115 cfs
(N.T. 250, 261, 272-280; Exhibit A-37)..

53. Lawler'’s calculation of minimum flow is consistent with Kolva's
suggested approach. -
B. Goal
"~ 54, DER’s goal for phenolic'compounds in- the Schuylkill River at
Philadelphia in 1985 was 20 ppb (N.T. 85).
- C. ~Background (bkgd)

55. - DER determined the background (bkgd) :level of phenolic compounds
to be 4.1 ppb by using Storet data from DER’'s long-term sampling station WQN
110 near Falls Bridge on the Schuylkill River just upstream of Fairmont Dam.
(101-102, 104-105; Wentzel dep. 58-59; Exhibits A-7A and A-10).

56. The Storet data involved 57 sampies covering the period May 13,

- 1976 to November 30, -1982. Of these samples, 31 found phenolic compounds at

or above the level of detection, producing a mean concentration of 2.1 ppb.

The remaining 26 samples found phenolic compounds below the level of

" - detection. These samples, identified in the printout with a "K”, are

tabulated at the level of detection even though the actual values are known to

be less than that. The mean concentration produced by the "K” samples was 6.6
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ppb. The entire 57 samb]es produced a mean-concentration of 4.1 ppb, which is
the figure used by DER (N.T§-105-108,_284-286; Wentzel.dep.. 66-71; Exhibits
A-10 and A-13). : _ o

57. . Storet data; covering the period May 13,‘1976_t9 February 21,
1985 and which would have been available to DER prior to issuance of the 1985
Permit, produced a mean concentration of 1.9 ppb for 37 samples finding .
phenolic compounds at or above the level of detection, produced a mean
concentration.of 6.6 ppb for 26 "K” samples.‘and a mean .concentration of 3.8
ppb for all 63 samples (N.T. 107-110; Exhibit A-13).

58. The 26 "K” samples, all of which relate-to the period prior to
1980, reflect two levels of detection. One level, 10 ppb, applies to 16 of
the samples during the period May 13, 1976 to January 16, 1978.- The other
level, between 1 ppb and 2 ppb, applies to 9 samples during the period
November 12, 1977 to November 26, 1979.: The remaining sampie (May 9, 1979)
reflects a detection level of .01 ppb.(Exhibit A-13).

59. Of the 37 samples finding phenolic compounds at or above the
‘detection level, 28 relate to the period December 18, 1979 to February 21,
:1985. 0f these 28 samples, 25 found no concehtrétions of phenolic compounds;
the remaining 3 samples found concentrations of 2 ppb, 2 ppb and 1 ppb,.
respectively (N.T. 288-292; Exhibit A-13). _

+60. The higher detection level applicable to the earlier years (10
“ppb) unfairly weights the arithmetical mean computed by using all the samples
~(N.T. 291-292).
-61. DER's James Wentzel learned how "K” samples were used in

determining mean concentrations in.the Storet data during the pendency of this
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appeal. Since then he has not accepted at face value the mean concentrations
reported in the Storet data when developing background concentrations fgr
other NPDES permits (Wentzel dep. 72). | | |
62. The arithmetical mean of the 37 samp les. f1nd1ng pheno]1c

compounds at or above the detection level is 1.9 ppb. These samples are
sufficient from a statistical standpoint to determine the
background concentration (N.T. 291-292; Exhibit A-13)2

D. Waste flow (WF) .

. 63. DER used a combined waste flow (WF) for,Gu]f;anddAt]entic of 14.8
million gallons per day (MGD) - 10,88=MGD,for Gulf and 3f91 MGD for Atlantic.
The Gulf figure was developed bytadding together the djscharge volumes at
discharge point 015 (8.77 MGD) and discharge point 001 (2.11 MGD) (N.T. 78-87;
Exhibits A-7A, A-8 and A- -11).

64. Prior to issuance of the 1985 Permit, Gu]f had obJected to the
inclusion of discharge point 001 since it consists of river non-contact
cooling water to which no.phenolic compounds are added by the Refinery
operations (N.T. 87-90, 151; Exhibit A-5).

65. The 1985 Permit sets no effluent 1limits for phenolic cempounds at
discharge point 001; but does at monitoring point 101, which measures the
periodic overf]ow from the #4 Separator that is part of the discharge at
discharge point 001 (N.T. 88, 405-406; Exhibit A-17).

E. . Tidal action and decay

66.. Both the Chevron Refinery and the Atlantic refinery discharge to
a section of the Schuylkill River thaf is part of the tidal estdary of the
Delaware River (Wentzel dep. 49, 57; Hinkle dep. 102).

67. The ebb and flow of tides, which provides additional dilution,

dispersion and mixing, affect the stream flow (SF) and background.(bkgd)
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~ factors used in the mass balance equation (N.T. 428; Wentzel dep. 55; Hinkle
dep. 104).
68 In performing the wasteload allocation for phenolic compounds,

DER's James Wentzel did not consider tidal effects because he was not aware of
techniqués for doing so (Wentzel dep. 49, 76, 108-109).

69. Phenolic compounds decay under certain environmental conditions,
primarily as the result of bacterial actien (N.T. 432-433; Hinkle dep. 105).

70. In. performing the wasteload allocation for phenolic- compounds,
DER's James Wentzel and Richard L. Winkle did not consider decay because they
were unsure whether phenolic compounds were comservative (not subject to

decay) or non-conservative (subject to decay) (Wentzel dep. 56; Hinkle dep.

105).

71. Techniques exist for considering tidal action and decay .in making
WasteIOaﬂtaﬂﬂocations for;phenoﬂicfcompounds{GN:T;;429eg§§Q.

I1T. ‘Internal Monitoring

“72. DER :set .effluent limits and required internal.monitoring.of the
periodic overflow from the #4 Separator, :because.the.overflow can.include
proeess»water:thatwmixes@with~niver?non:gon;§ctfgggliquwg§§r;befote,Qeing
discharged ‘into-the Schuylkill River .at discharge point 001 (N.T. 112-114,
387-388, :405-406; Hinkle dep.-67-68; :Exhibits A-17 and -A-35). -

73. The'eff]uent”11mitsvforgdig@hange@gqint;QOIﬁpeqtajnttoutotaﬂ
organic carbon, temperature and pH. The effluent limits for.monitoring point
1101'pertain'to:numerous;panametens¢appngpniage¢§oathegdisggaggeﬁof process
water, .similar -to those fer-discharge point-015 (Hink]le.dep. 67-68;.Exhibit
A-17).

74. :Because:of:the-infrequent nature.of.the.overflow and.the

variabi1itycaf:thewyo]ume,{notgonly;ofitheggyerf]ngput;a!$0¢0fgxh8;riygr
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" nion-contact cooling water, DER concluded that it was impractical to set .
effluent limits at discharge point 001 to cover all contingencies (389-390;
Hinkle dep. 68-70). |
| 75. DER set effluent limits and required internal monitoring .
(monitoring point 102) of non-contact cooling water coming into the #3
‘Separator and before it mixes with stormwater, because the technology-based
effluent limits are different for these two types of water (N.T. 388-389;
Exhibits A-17 and A-35). -
< 76. The effluent limits for discharge poinf 002 pertain to total
organic carbon, oil and grease, temperature and pH. The effluent limits for
monitoring point 102 pertain only tb total organié.carbon (Exhibit A-17).
77. On or about May 13, 1985 Gu]f’s‘]ega1 counseT‘édvised DER of
Gulf’'s objections to monitoring points 101 and 102 (Exhibit A-4).
78. DER'szfact’sheet makes no‘meﬁtion of anyvintérnél monitoring
points (Hinkle dep. 70-74; Exhibit A-7A). -
o DISCUSSION
Chevron, as"fhe party chéj1enging»the éonditions-of the 1985 Permit,
has the burden'of’prdving by a pfepondefancé‘of the evidénce that DER violated
the law or abused its discretion: 25 Pa. Code §21.101(a).
Congress established' the NPDESVprogfam,by amending the CWA in 1972.
Pursuant to the intent of the'program,'ﬁennsyTvania was gfven primary
Jurisdiction ‘to adminfster the NPDES progfam within ité.borders. Statutory
authority, in addition to the'CwA,'sfems fkqm the CSL; Régﬁ]ations governing
the NPDES program constitute Chapter 92 of.é5 Pa. Code. According to §92.31,
effluent limits must correspond with those set by EPA under the CWA and with
any more stringenf réquirehénts of Penhsylvqnid law. Thus, if Chapters 91,

93, 95, 97, 99 and 101 (all dealing with various aspects of water pollution
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control) would impose more stringent effluent limits on a discharge for which
a NPDES permit is required, they will override the EPA standards: 25 Pa. Code
§92.17.

I. Credits for pollutants in intake water

-Such credits became a facet of EPA administration of the CWA during

the mid-1970s. See American Iron and Steel Institute v. EPA, 526 F.2d 1027,
1056 (U.S. Ct. App., 3d Cir. 1975) and American Petroleum Institute v. EPA,

540 F.2d 1023, 1035 (U.S. Ct. App., 10th Cir. 1976). The regulatory provision
as it existed when the 1985 Permit was issued read, in part, as follows:

(g) Pollutants in_intake water. ;
(1) Upon request of the discharger,
- technology-based effluent. limitations or
standards shall be- adjusted to reflect credit for
pollutants in the discharger’'s intake water if:

(i) The applicable effluent limitations
and standards contained in 40 CFR Subchapter N
specifically provide that they shall be applied
on a net basis; or

(ii) The discharger demonstrates that the
control system it proposes or uses to meet
applicable technology-based limitations and
standards would, if properly installed and
operated, meet the limitations and standards in
the absence of pollutants in the intake waters.

(2) Credit for generic pollutants such as
biochemical oxygen demand (BOD) or total
suspended solids (TSS) should not be granted
unless the permittee demonstrates that the
constituents of the generic measure in the
effluent are substantially similar to the
constituents of the generic measure in the intake
water or unless appropriate additional Timits are
placed on process water pollutants either at the
outfall or elsewhere.

(3) Credit shall be granted only to the
extent necessary to meet the applicable
lTimitation or standard, up to a maximum value
equal to the influent value. Additional
monitoring may be necessary to determine

~eligibility for credits and compliance with
permit limits. ’
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(4) Credit shall be granted only if the
discharger demonstrates that the intake water is
drawn from the same body of water into which the
discharge is made.... :

(40 CFR §122.45(g)

Since these credits are an infegra] part of the effluent limits
established by EPA’s regulations, the provisions of 25 Pa. Code §92.31 would
seem to require DER to grant them unless doing so would violate more:stringent
requirements of»the CSL or the water pollution control regulations in 25 Pa.
Code. DER has not cited ahy statutory or regulatory provision denying the use
of the credits; and, by ghénfing'them:td'chevron in the 1985 Permit, has

acknowledged that they do not vioTate Pennsy]vania's standards.

DER argues, howéVer,‘fhat it is not required to grant credits and
that, if it elects to do so, it may proceed at its dwn discretion. Its
aésertion is set forth in thé'folioWing'WOrds at p&ge 23 of its post-hearing

brief: | B | "
No regulation reguireé allowance of such credits;
Chevron has not averred incorporation of
§122.45(g) into the Commonwealth’s regulatory, as
opposed to practical, system for NPDES permit
review. To the extent that the Commonwealth
‘gratuitously uses §122.45(g) as a guideline, it
is entitled to interpret that guideline in any
manner as long as that does not result in
effluent limits less stringent than those of
EPA....(Emphasis in original)

The basic premise of DER’s position is wrong. 25 Pa. Code §92.31, by
incorporating the effluent limits derived by EPA from the CWA, reguires DER to
grant - the credits unless doing so would violate more stringent limits derived
from Pennsylvania law. Recognizing that Pennsylvania has the legal power to
impose more stringent 1imits, we are unaware of any statutory or regulatory

provision exercising that power in such a way as to limit the EPA credits.
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That none exists is apparent from another excerpt from page 23 of DER’s
post-hearing brief: v
As a matter of informal practice, rather -
than regulation, statute or policy, the
Commonwealth has allowed net/gross credits for
intake parameters on technology based 1imits....

Putting aside DER’s incrédib]y arrogant assertion thaf it hqs
unfettered discretion in administering credits, the evidenée q]gariy shdws
that what DER refers to as its "informal préctice"lstems from tﬂeiiechhicg]
Guidance Manual which was,baséd on the‘EPA credit rggu]ation‘(thgn 1océted at
§122.45(h)) in effect during August 1983 whgn}thé Manual was prepafed. qu
DER to take the position (once it learned that the EPA regulation had been
~replaced in 1984 by §122.45(g)) that the federal methodo]dgy is nd 1ongerk
relevant is fatuous. ‘DER'S obvious intent, as reflected in the Technica]

_ Guidance Manual and in the testimony of the DER officials invo]ved;wifh»the
1985 Permit, was to administer the credits in accordance with EPA regqiafions
and not pursuant to some separate mission of its own. |

We conclude that DER must grant credits for pollutants in intake
water in accordance with the above-qupted portion of 40 CFRk§122.45(g). We
now turn to a cohsidération of Cheyroq’s entitlement. Several features stand
out in the regulatory provision. The credit appiies only to technology-based
effluent limits and only if such limits either are reqﬁired to be administered
on a net basis or would be attainable in the absence of intake water
pollutants. The intake water and the discharge must involve the same body of
water. The credit is allowed only to the extent necessary and only to the
extent the pollutant is present in the intake water. Constituents of genéric

pollutants must be substantially similar unless appropriate additional limits

are imposed on the discharge.
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The parameters for which technology-based effluent limits have been
set at discharge point 015 are the following: BOD, TSS, chemical oxygen demand
(COD), oil and grease, ammonia as nitrogen, sulfide, total chromium,
hexavalent chromium, first stage oxygen demand (FSOD) and pH. There is no
suggestion that the effluent limits for these parameters, established by EPA
for the petroleum industry in 40 CFR Part 419, are required tovbevadmihistered
on a net basis. Consequently, Chevron must show the following for each
parameter:

1. That it is present in the intake water;

2. That the treatment plant would be able to meet the effluent
limits set by the 1985 Permit if the pollutant were not present in the.intake
water:

3. That a credit is necessary to enable Chevron to keep its
discharge within'the limits set by the 1985 Permit; and

4. That the intake water endithe-discharge involve the same body of
water. ? ‘ |

In addition, w1th respect to gener1c pollutants, Chevron must
estab11sh either that the const1tuents in the intake water and d1scharge are
substant1a11y s1m11ar or that appropr1ate additional limits have been imposed
on the discharge

} There is no controversy concernlng items 1 and 4; but there is a
con51derab1e d1fference of op1n1on about items 2 and 3. DER maintains that no
cred1ts are needed because Chevron’s treatment plant is capable of meet1ng the

eff]uent limits with or w1thout pollutants in the intake water. That
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conclusion is supported by the data submitted by,Chevrbn for the 8-month
period ended May 31, 1986. It is refuted, in part, by the data submitted. by
Chevron for the 6-year period ended December 31, 1989,/
The latter data, compiled from DMRs prepared and submitted to DER on
a monthly basis, disclose that .Chevron’s. treatment plant is capable of meeting
- the effluent limits, despite the presence of pollutants in the-intake water,
on nearly every occasion. There are times, however, when the credit is needed
to some extent; and times when the entire credit is not enough.8 We -
conclude, therefore, that Chevron has satisfied items 2 and 3.
The extent to which the credit is needed depends on the. method used
~to calculate it. This is the point on which the disagreement is sharpest.
DER defends the methodology inserted in the 1985 Permit by the fo]]ow1ng
language in the pre-1984 version of the EPA regulation:
Adjustments under this paragraph shall be given
only to the extent that pollutants in the intake
water...are not removed by the treatment
technology employed by the discharger.
(40 CFR §122.45(h)(2), rescinded)
This language, DER mafntains, is infended to avoid the situatioh where a

discharger meets the effluent limits (bécause of credits) without the

7 DER has complained about the admission of this data, but its
presentation was prompted by DER’s offering of Exhibits C-3, C-4 and C-5
(pertaining to the 8-month period) on. the third day of hear1ng without having

prefiled them, as required by Board procedure, and without having given copies
to opposing counsel prior to that day. The exhibits were admitted, over
objection, and Chevron was given the option of reopening the record to present
countering testimony. The option was exercised, the record was reopened and
the evidence on: the 6-year period was admitted. This ruling is affirmed.

8 We do not view these occasions, as does DER, as conclusive evidence that
the treatment plant is incapable of meeting effluent limits regardless of
pollutants in the intake water. A handful of exceedances over a 6-year period
simply does not prove DER’s point.
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~employment of the highest degree of treatment technology. Such a discharger,
DER claims; would be rewarded for being located on a dirty stream.

The chances of that happening appear remote, since all dischargers
are required to meet effluent standards representing the best practical
control technology currently available (BPT), the best conventional pollutant
control technology (BCT) and the best available technology economically
achievable (BAT): section 301(b) of the CWA, 33 U.S.C.A. §1311(b); 40 CFR
§125.3. Criteria specific to the petroleum industry have been established by
EPA: 40 CFR Part 419. With these technology standards in place and applicable
on a nationwide -scale, there is little likelihood that dischargers will be
able to manipulate the treatment processes so as to fudge on parameters to
which a credit apb]ies while, at the same time, meet the effluent Timits on
non-credit parameters.

Regardless of DER’s concerns, EPA saw fit to delete the above-quoted
language when it revised the credit regulation in 1984. Whatever support the
language provided for DER’s methodology was removed at that time. In its

- place, EPA ‘inserted language limiting the credit to the amount necessary to
meet the effluent limits up to the maximum amount of the parameter present in
the intake water (see §122.45(g)(3) quoted above). Where a credit is
necessary and where mass units are 'involved as they are here, we conclude that
 the revisedllanguage mandates a pound-for-pound credit as advocated by
Chevron.

BOD, TSS, COD, and FSOD are generic pollutants in the effluent at
discharge point 015. To be entitled to a credit for each of these pollutants,
Chevron had to show (in addition to the 4 items just discussed) either that
the constituents in the intake water were substantially similar to those in

the dischérge,or that appropriate additional limits have been imposed on the
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discharge. Chevron made little effort to satisfy the first alternative and
appears to have abandoned it in its post-hearing brief.- The only evidence is
a brief cryptic quote from a January.1987 letter from Chevron to DER
characterizing the constituents of BOD and TSS as insignificant rather than
similar or dissimilar. This evidence is inadequate to satisfy the regulatory
prerequisite.

Chevron did produce evidence showing that effluent limits had been
imposed on discharge pollutants other than generics; but there 1is no evidence
to show how these limits are appropriate to warrant credits for generic"
pollutants. Without such evidence, we are unable to determine whether the
regulatory standard for generics has been met. Chevron had the burden of
presenting such evidence.

II. Wasteload allocation for phenolic compounds

As noted at the outset of the Discussion, the regulations pertaining
to NPDES permits in 25 Pa. Code Chapter 92 provide for the imposition of more
stringent effluent Timits if mandated by Chapters 91, 93, 95, 97, 99 and 101
of the regulations. Water quality-based effluent 1imits are derived from the
provisions of Chapter 93. If they result in more stringent limits than under
Chapter 92, they take precedence.

Following this regulatory scheme, DER calculated a water
quality-based effluent 1imit for phenolic compounds at discharge point 015,
allocated it between Chevron and Atlantic and (finding it to be more stringent
than the technology-based limit calculated under Chapter 92) inserted it in
the 1985 Permit. The mass balance equation used to make the waste load
allocation is not a subject of controversy; the values assigned to some

components of the equation are.

1050



A. Stream flow (SF).

Water quality-based limits are to be achieved at a design flow equal
to "Q7-10": 25 Pa. Code §93.5(b). As defined in §93.1, that term has;two'
meanings. The first (which uses the term in its traditional sense) is. the
lowest 7 consecutive-day‘average flow that occurs once in 10 years -
applicable ‘to unregulated streams. The other is the estimated minimum flow -
applicable to regulated streams. While both meanings are intended to make
certain that water quality protection exists even at low flow levels, they
make no attempt to reflect the lowest possible flow conditions.

DER determined stream flow (SF) in the mass balance equation by using
the Q7-10 figure provided by USGS for gauging station No. 01474500 1qcated a
short .distance upstream of Fairmont Dam on the Schuylkill River in |
Philadelphia. Data.used,by DER covered the years 1933-1972 and produced a
Q7-10 of 69 cfs. DER concedes that, prior to issuance of the 1985 Permit,
data was available for the years 1933-1984 which: should have been qsed,

- producing a Q7-10 of 86 cfs.

- This concession did not end the stream flow‘controversy, however,
because Chevron maintains that the Schuylkill is;a regulated stream. As such,
it is subject to a minimum flow calculation and not a Q7-10. . The evidence:
overwhelmingly supports Chevron’'s position. Paraphrasing the DRBC definition,
the Schuylkill’s quantity of flow, including its distribution in.time or
place, is significantly altered by the City of Philadelphia’s diversions and
by the upstream reservoirs, particularly Blue Marsh Lake.

'DER's stream flow value, given the.regulated condition of the
Schuylkill, should have been the estimated minimum flow. No set procedure
exists for calculating this figure. . James R. Kolva, a Hydrologic Data Chief

in USGS's Malvern, Pennsylvania office, outlined a methodology to which
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Chevron’s expert witness, Dr. John P. Lawler, added refinements and numbers.
The operation begins with a Q7-10 for the Schuylkill River (86 cfs), which
already accounts for the Philadelphia diversions, and proceeds to adjust for
flow augmentations by upstream reservoirs.

Lawler concluded that, because of the duration of their existence,
the operations of the upstream reservoirs were already reflected in the Q7-10
at Philadelphia except for Blue Marsh Lake. The existence of this facility -
five years in 1984 - could have influenced the Q7-10 at Philadelphia(based on
a half-century of data) only minimally. Accordingly, some adjustment to the
Q7-10 was appropriate to account for Blue Marsh’s operation. Lawler’'s
investigation reveaTed hinimum releases from Blue Marsh into Tulpehocken
Creek, a tributary of the Schuylkill, at the rate of 50 cfs daily. He then
reconstructed a Q7-10 (21 cfs) for Tulpehocken Creek in its natural condition.
A comparison of these figures convinced him that an additional 29 cfs can be
expected to flow from the Tulpehocken into the Schuylkill during Tow-flow
periods since the completion of Blue Marsh Lake. Eventually, this increased
flow will affect the Q7-10 at Philadelphia. In the meantime, it is reasonable
" to determine minimum flow by increasing the Q7-10 (86 cfs) by the 29 cfs, °
producing a total of 115 cfs. |

~ DER's only attempt to discredit Lawler’s analysis focused on the
reliability of the minimum releases from Blue Marsh Lake. The facility is
controlled by the Corps of Engineers and serves a multitude of purposes. It
is possible, both from a legal and practical standpoint, for the Corps ‘to
reduce these releases under compelling circumstances. It is difficult to
envision this happening except during a drought emergency - a change in
condition that would authorize DER to order a temporary reduction in the

discharge of phenolic compounds, if that was thought to be necessary: 25 Pa.
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Code §92.51(2)(iii). -

- ~Lawler’s calculations are reasonable and we accept his determination

- of 115 cfs as the estimated minimum flow for the Schuylkill at the USGS

gauging .station upstream of Fairmont Dam.
B. Background (bkgd) |

DER determined the background concentration of phenolic compounds
(4.1 ppb) by using Storet data from its sampling station WQN 110 upstream of
Fairmont Dam. This data consisted of 57 samples covering the period
1976-1982. At the time the 1985 Permit was issued, Storet data was available
for the period 1976-1985. This data, consisting of 63 samples, produced a
mean concentration of 3.8 ppb. | '

Both the 4.1 ppb used by DER and the 3.8 ppb reflected in the more
up-to-date Storet data represent arithmetical means arrived at by considering
all of the reported samples, whether truly quantifiable or not. Of the 63
samples covering the 1976-1985 period, 26 were "K” samples (concentrations
below the level of detection). The "K” samples were factored into the
arithmetical mean at the level-of-detection values even though it was known
that the true values were less.

- What really skewed the: result was the high level of detection (10
ppb) that prevailed prior to 1978 and affected 16 of the "K” samples. After
the level of detection dropped, the 10 remaining "K” samples ranged from .01
- ppb to 2 ppb. While there are 3 quantified samples reported at 10 ppb or
~above, proving that concentrations can sometimes reach that level, they
represent only a smail fraction of the 37 quantified samples.

Since the "K” samples cannot be quantified accurately and since there
are 37 samples that can be, there is no sensible reason to consider the "K”

samples at a]]. DER's James Wentzel, who learned how the "K" samples were
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tabulated only during the pendency of this appeal, admitted that he no:longer
uses the arithmetical mean determined from all samples. The 1.9 ppb,
representing the arithmetical mean of the 37 quantified samples, is: sufficient
from a statistical standpoint to serve as the background concentration for
phenolic compounds.

C. Waste flow (WF) -

DER calculated Chevron’s contribution to the combined wasté‘flow by
adding togéther the discharge volumes at discharge point 015 and discharge
point 001. Most of the discharge at the latter point consists of river
non-contact cooling water that contains no phenolic compounds.  DER
acknowledged that fact when it refrained from placing an effluent limit on
phenolic compounds for that discharge pofht. Periodically, however, the
overflow from the #4 Separator is discharged there. The precise volume and
frequency of this periodic discharge are unknown at this point; so are the
components. DER has mandated that the overflow be monitored and has set
effluent limits (including those for phenolic compounds) to govern it.

"~ We will get to the monitoring issue presently.  Our concern here is
with the reasonableness of DER’s inclusion of the entire volume at discharge
point 001 when only an occasional contribution might contain phenq]ic
- compounds. While we are mindful of DER’s conservative approach to the whole
subject of wasteload allocation, we conclude that the formula should employ
the most accurate figures available.: Since no evidence exists to show whether
and in what volume phenolic compounds are discharged at discharge point 001,
we conclude that only the volume at discharge point 015 (8.77 MGD) should have

been used.

1054



D. Tidal action and decay

The evidence is decisive that tidal action in the Schuylkill River
affects the stream flow (SF) and background (bkgd) factors in the mass. balance
equation. Decay also can be an important consideration in determining. the
allowable concentrations of phenolic compounds. DER did not consider tidal
action because its.people‘were unaware of techniques for dotng so. DER did
not consider decay either, apparently»because the Techﬁica] Guidance Manual
treats phenolic compounds both'ascconserVative and non-conservative.

Dr. Lawlerd described a technique for measuring the effect of tidal
action and went through a computation. We did not get the impression from his
testimony that thevtechnique wasiexCldéionary cr that the results of the
computation were ftnite While we‘areasatisfied that tidal action should have
been accounted for by DER, we are not prepared to mandate a specific technique
or specific results. Accordlngly, we will remand the permit to DER.

~ For similar reasons, we are unwilling at this point to compel a
specific determination of the decay factor. "Wevare satisfied that phenolic
compounds do decay, but the evidence is 1nsuff1c1ent to enable us to determine
the appropr1ate method for measuring the effect 25 Pa. Code §95.3(e)
requ1res DER to cons1der decay and to detail the mathematical calcu]at1ons
used to measure it. We will expect DER to follow this regulatory prov1s1on on

remand.

9 DER objects to the admission of Lawler's testimony as rebuttal evidence.
When quest1ons on this subject were posed to Lawler during Chevron’s case in
chief, DER’'s legal counsel obJected on the basis that tidal effect and decay
were not properly raised as issues. The objection was taken under advisement.
Later, at the outset of DER’s case in chief, James Wentzel’s deposition was
accepted into evidence. When it was po1nted out that this deposition. covered
tidal effects and decay, the Administrative Law Judge permitted Chevron to
present Lawler’s testimony as rebuttal. This ruling is affirmed.
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III. Internal Monitoring

DER established monitoring points 101 and 102 in the 1985 Permit,
requiring Chevron to monitor internal waste streams. Chevron claims that DER
acted beyond its authority. 40 CFR §122.45(h} provides, in part, as follows:

(1) When permit effluent limitations or
standards imposed at the point of discharge are
impractical or infeasible, effluent limitations
or standards for discharges of pollutants may be
imposed on internal waste streams before mixing
with other waste streams or cooling water
streams. In those instances, the monitoring
required by §122.44(1) shall also be applled to
internal waste streams. '

(2) Limits on internal waste streams will be
imposed only when the fact sheet under §124.56
sets forth the exceptional circumstances which
make such limitations necessary, such as when the
final discharge point is inaccessible..., .the-
wastes at the point of discharge are so diluted
as to make monitoring impractical, or the
interferences among pollutants at the point of
discharge would make detection or analysis
impracticable.

The establishment of mon1tor1ng p01nt 101 is author1zed by the

foregoing regulation: Texas Municipal Power;;gencv V. EPA 836 F.2d 1482 (U S.

Ct. App., 5th Cir., 1988). The overflow from th?,#4 Separator const1tutes
process water similar to that whfch goes through the treatment p]anf‘and’
discharges at discharge point 015. Effluent limits similar to those set for
discharge point‘Ols also are applicable to thefoVerflow. Because the ovérf]ow
is periodic in nature and mixes with the river non-contact cooling water that
is the major component of the discharge at discharge point 015, the parameters
applicable to the overf low may be too diluted to measure at the discharge
point. Monitoring of the overflow itself before it mixes with the river
‘non-contact cooling Water is the ohly sensible way to assufe that untreated

process water is not discharged to the river.
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Chevron complains that there is nothing in the DER fact sheet
Justifying internal monitoring. While that is true, the testimony presented
in this appeal adequately fills the information gap. To require DER to go
through the motions of putting that information in the fact sheet, at this
late date, would unnecessarily eélevate procedure above substance.

~ The evidence with respect to monitoring point 102 is less

satisfactory. Non-contact cooling water mixes with stormwater at the #3
Separator before being discharged at discharge point 002. The two types of
water combined here do not present a situation.similar to that justifying
monitoring point 101. While DER’s evidence indicated that the two waste
streams have different effluent limits, the only parameter listed for the
non-contact cooling water is total organic.carbon. This same parameter is
“présent in the stormwater at a higher effluent level. No explanation has been
offered why monitoring this parameter at the discharge point is impracticable.
Accordingly, the requirement for monitoring point 102 will be stricken.

ITI. Miscellany

Two final matters deserve comment. One relates to DER’'s complaint
that much of Chevron’s data was not submitted to DER until after thé 1985
Permit was issued. While this is true to a certain extent, it:is also
understandable. The fine details of DER’'s calculations were not subjected to

“intense scrutiny until after the appeal had been filed and the parties had-
been directed to discuss the issues. Some of the issues had not even been
raised prior to that time. Ideally, all of this should be done whiie a permit
is in a draft stage; but the failure to do so cannot:excuse DER’s errors in
choosing data or interpreting regulations.

‘The final point relates to DER's argument for a conservative approach

to setting effluent limits in NPDES permits. Certainly DER has a high
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responsibility to protect the water of the Commonwealth from\po]]ut{on, but
that responsibility cannot be used as a justification for ignoring the most
timely and most.reliable data. As the Technical Guidance Manual states, .
"NPDES permit terms and conditions must be technically correct...and must be

legally defensible.” (Emphasis in original). Adherence to these standards

will achieve the protective goals of the CSL and the water pollution control
regulations in 25 Pa. Code.
CONCLUSIONS OF LAW

1. The Board has jurisdiction .over the parties and the subject
matter of the appeal.

2. Chevron has the burden of proving by a preponderance of the
evidence that DER violated the law or committed an abuse of discretion.

3. In setting effluent limits for NPDES permits, DER is required to
employ EPA standards unless more stringent standards are mandated by
Pennsylvania law. :

4. Credits for intake water pollutants are an integral part of the
EPA standards and must be granted by DER unless:doing so would violate more
stringent standards of the CSL or the regulations at 25 Pa. Code Chapters 91,
93, 95, 97, 99 and 101. |

5. There is no Pennsylvania or regulatory provision imposing more
stringent effluent standards in such a way as to 1imit the credits for intake
water pollutants provided by EPA.

6. DER has been given no power to administer credits for intake .
water pollutants in a manner different from that set forth in 40 CFR
§122.45(g).

7. The parameters for which technology-based effluent limits were

set for discharge point 015 are all present in the intake water.
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8. The intake water and the discharge at discharge point 015 involve
the same body of water - the Schuylkill River.

9. Chevron’s treatment plant is capable of meeting the effluent.
limits, despite the presence of pollutants in the intake water, on neak]y
every occasion.

10. There are times when the. intake water pollutants credits are
needed to some extent, and times when the entire credits are not enough.

11. The methodology for calculating credits for intake water
pollutants incorporated into the 1985 Permit was based on language that had
been deleted from EPA regulations in 1984.

12. Pursuant to the revised language now contained at 40 CFR
§122.45(g)(3), credits are to be allowed on a pound-for-pound basis where
parameters are based on mass units. ‘

13. Chevron failed to prove, with respect to generic pollutants,
either that ‘the constituents in the intake water are substantially similar to
those in the discharge or that appropriate additional.1imits_haveébeen:imposed
on the discharge. ‘

' 14, Based on its determination that the water quality-based effluent
limit for phenolic compounds at discharge point 015 was more stringent than
the technology-based effluent 1limit, DER was required to impose the water
quality-based effluent limit in the 1985 Permit.

15. Since the Schuylkill River is a regulated stream at Philadelphia,
DER erred in using Q7-10 for stream flow rather than calculating minimum flow.

16. Dr. Lawler’s calculation of minimum flow, tracking the same
methodology outlined by Mr. Kolva, is reasonable.

17. Stream flow (SF) for purposes of the mass ba]anée equation is 115

cfs, 1ess'the 3 cfs discussed in footnote 6, or a net of 112 cfs.
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18. DER erred in its determination of the background (bkgd)
concentration of phenolic compounds by using data that was not the latest -
available and by considering the "K” samples at the level of detection.

19. The 37 quantified samples are sufficient from a statistical
standpoint to determine the background (bkgd) concentration.

20. The background (bkgd) concentration of phenolic compounds for
purposes of the -mass balance equation is 1.9 ppb.

21. In the absence of evidence to show that any phenolic compounds
are discharged at discharge point 001, DER erred in including the volume of
this discharge in the determination of waste flow (WF).

- 22. Chevron’s contribution to the combined waste flow (WF) is 8.77
MGD.

23. Tidal action and decay of phenolic compounds should have been
considered by DER in making the wasteload allocation, but there is
insufficient evidence to enable the Board to do the calculations necessary to
account for these factors.

24. DER was justified in establishing monitoring point 101 to monitor
- the overflow from the #4 Separator, despite the fact that there is nothing in
the fact sheet on this point.

25. The evidence is inadequate to show justification for monitoring

point 102.
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ORDER

AND NOW, this 24th day of June, 1991, it is ordered as fo,nc;ws”:

1. Chevron's appeal is sustained in part:and dismissed,in part.

2. The proceeding is remanded to DER for'actioh in accbrdéhce with
this Adjudication. Such action shall be completed within 90 days after the

date of this Order.

ENVIRONMENTAL HEARING BOARD

(ol Jugs

ROBERT D. MYERS
Administrative Law Judge
Member

7-¢.naa~=¢:x'FQ7%§BJZ=Elf
TERRANCE J. FITZPATRICK

Administrative Law Judge
Member

er

Board Chairman Maxine Woelfling and Board Member Richard S. Ehmann did
not participate in this adjudication.

DATED: June 24, 1991

cc: See next page for service list
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD
101 SOUTH SECOND STREET
SUITES THREE-FIVE

HARRISBURG, PA 17101.0105 : ' M. DIANE SMITH
717-787-3483 SECRETARY TO THE BOAI

" TELECOPIER 717-783.4738

C. W. BROWN COAL CO., "INC.

EHB Docket No. 83-159-G
(Consol idated)

V.

COMMONWEALTH OF PENNSYLVANIA. =
DEPARTMENT OF ENVIRONMENTAL RESOURCES

Issued: June 25, 1991

H

ADJUDICATION

By the Board

Synopsis

- Consolidated appeals of the Department of Environmental Resources’.
issuance of compliance orders to a surface mine operator for unauthorized:
dischérges from its mine site causing degradation of a stream, pond, and
springs and for failure to reclaim are dismissed. A mine operator is
responsible for all mine drainage on its permitted area and is required to ‘
treat it in order -to meet the:applicable effluent 1limits, whether or not the
mine drainage predated operation of the mine.

Further, a mine operator is required to reclaim the site in o

accordance with the requirements of 25 Pa.Code, Chapter 87. Consequently, the
Department’s orders to the operator to treat mine drainage on its permitted

area and to complete reclamation of the site.are sustained.
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Backgroﬁnd |

This matter is a consolidation of’ffve appeals. It involves six
ordgrs issued by the Departmeht of EnvironmehtaT Resources ("the Department"
or "DER") to C. W. Brown Coal Company, Inc. ("Brown") with respect to a
surface mine located {n the "Chestnut Ridge" area of Donegal Township,
Westmoreland County, which Brown operated from 1973 to May 1982 under
authorization of Mine Drainage Permit ("MDP") No. 3473SM13 and Mining Permit -
("MP") No. 273-4 and amendments thereto. The orders directed Brown to take
corrective action with;respect to water quality problems wﬁich the Department
determined to héve been caused by Brown’s mining activities. -

Specifically, the orders involved are as follows:

Order of August 28, 1981 ("Order I")

This order was issued to Brown for "untreated discharges of mine
drainage emanating from and originating on [Brown’s mine site]" which then
entered ‘an unnamed tributary to Four Mile Run designated as "Unnamed Tributary
No. 1." The Department determined this to be in violation of "Additional
Special Condition'No.*3"1_to Brown’s MDP. The order directed Brown to
collect and treat or abate the discharges. Brown appealed Order I on
September 10, 1981 at EHB Docket No. 81-145-G, contending that there were no
untreated discharges of mine drainage emanating from and originating on its-
mining operation and entering Unnamed Tributary No. 1 and that the
Department’s samples were not an accurate representation of the situation

since they were collected following heavy rains.

1A]though Order I makes reference to "Special Condition No. 4," we believe
this was meant to read "Additional Special Condition No. 3," as the latter
condition contains the operative language quoted in the order.
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Order: of Ma 1983 ("Order I(A)")?

This order cited Brown for degradation of Unnamed Tributary No. 1 and
general failure to reclaim the mine site. An appeal was taken from this order
on June 16, 1983 and was docketed at Docket No. 83-124-G.'>This appeal was .
then consolidated Qith the appeal of Order II , discussed below, at Docket No.
83-159-G on October 31, 1983.

Order of June 29, 1983 ("Order II")

- This order cited Brown for discharging mine drainage whjch failed to
comply with applicable effluent 1imits and water quality criterié,:re§u1ting
in the degradation of Unnamed Tributary No. 1, and failing to
properly reclaim the site. The order directed Brown to treat the discharges
and to perform corrective wbrk necessary to restore and stabilize the_sitg.
Brown appealed on August 1, 1983 at EHB Docket Nq. 83-159-G, denying that it
had failed to reclaim or that its mining activities had contributed to any
increased effluent levels. _ . .

G : - . Order of March 29, 1984 ("Order III")

This order cited Brown for degrading the water quality of two springs
used as a private water supply by Lawrence Pospisil ("Pospisil Springs") and
directed Brown to provide a replacement water supply for the Pospisil

residence. No appeal was taken from this order.

Z2Because the other orders involved have been consistently designated by
the parties as Orders I, II, III, IV, and V throughout this proceeding, we
will continue to assign those same designations in this Adjudication in order
to avoid any confusion. For this reason, the order of May 18, 1983 will be
referred to as "Order I(A)". ' : _ ‘
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Order of May 23, 1984 ("Order IV")

This order cited Brown for failure to comply with Order III. It also
charged him with discharging water frdm thé toe of spoil on MP 273-4 which
exceeded iron and manganese limits and for a discharge from a pond, known as
"Pine Brook" which excéeded effluent limits for pH, acidity, and manganese.
Brown appealed the order on June 14, 1984 at EHB Docket No. 84-207-G. The
appeal denied that Brown was discharging water from its mine site which failed
to meet the applicable effluent 1imits and asserted that any such condition
existed in the area prior to any mining taking place. Brown also denied
having to comply with Order III but stated that, in any event, it was
"attempting by some possible means to satisfy the situation with respect to
the Pospisil water supply.”

Order of July 13, 1984 ("Order V")

This order cited Brown for failure to comply with Order IV. An
appeal was taken on August 16, 1984 at EHB Docket No. 84-288-G, with Brown
contending that Order IV should be stayed since an appeal had been taken from

it.

A11 of the above appeals were consolidated at Docket No. 83-159-G by
Order of the Board dated October 18, 1984. The consolidated appeals were
heard by Former Board Member Edward Gerjuoy on December 17-19, 1984; April 29
and 30, 1985; May 1 and 31, 1985; and June 26, 1985.3

3Subseque.nt.appeals filed by Brown at Dockets No. 85-311-G, 86-002-G,
86-039-G, 86-262-G, and 86-396-R were stayed by the Board pending an
adjudication on the merits of this matter.
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During the course of proceedings, on of about Februahy 27, 1985, the.
Department filed a Motion for Partial Summary Judgment. In its Motion, the
Department asserted that since Order III had not been appealed, its finding
that Brown had degraded the water quality in the Pospisil Springs was final.
Based on that finding, the Department contended that it was entitled to
Judgment on the broader issue of whether Brown had caused or allowed
unauthorized. discharges from its surface mine. Brown submitted a Brief in
Opposition on April 10, 1985, contending that the Motion was untimely as
having been filed after the commencement of hearings. The Department filed a
Reply on April 22, 1985, arguing that the Motion was timely since the issue
had been raised at the start of hearing on December 17, 1984, but the Board -
had deferred ruling on it. On the fourth day of the hearing, April 29, 1985,
Mr. Gerjuoy elected to treat the Department’s Motion for Partial Summary
Judgment as a Motion to Limit Issues and ruled that the findings of Order IIT
were res judicata and were not subject to challenge. (T._453)4

~.Subsequently, on April 10, 1985, Brown filed a Memorandum of Law in
response to Mr. Gerjuoy’s Order of December 20, 1984 requesting the parties to
submit memoranda of law outlining the issues involved in the consolidated
appeals. Brown’s Memorandum closed with, "For the record, C. W. Brown Coal
Company presents a Motion to Dismiss." Brown asserted that the Department had
not met its burden of proof because it had failed to show a causal connection
between any alleged pollution and Brown’s mining activities. The Department

replied on April 22, 1985, asserting that it had met its initial burden of.

4A11 references to "T. " are to pages of transcript from Volumes I
through VII. A reference to "Vol. VIII, p. " is to a page in Volume VIII
of the transcript. The page numbering of Vol. VIII does not follow
consecutively after Vol. VII, but begins with p. 1.

1067



proof and had set forth substantial evidence in support of its contentions.
It appears that no ruling was made on Brown’s apparent motion for judgment in
‘its favor. In any event, the issuance of this adjudication renders Brown’s
request moot.

Post-Hearing B}iefs were filed by Brown and the Department on or
about April 3, 1986 and October 16, 1986, respectively. In its Brief, the
'Debartment argues that Brown had caused unauthorized discharges from its mine
site which failed to meet the effluent 1imits of the regulations and its MDP
and that, as a result, the water qﬁa]ity of a nearby stream, pond, and springs
had been degraded. It also contended that it had established various
reclamation violations which still existed at the time of hearing. Brown, in
its Brief, argued that there were no discharges emanating from the Brown site
which exceeded the applicable effluent 1imits, that the Department’s samples
were inaccurate since some were taken after heavy rains, and that any water
quality problems found by the Department pre-existed Brown’s mining.

As we have consistently held, any issues not preserved by a party in
its Post-Hearing Brief are deemed to have béen abandoned. John Percival v.
DER, EHB Docket No. 83-094-W (Adjudication issued September 13, 1990); Laurel
Ridge Coal, Inc. v. DER, EHB Docket No. 86-349-E (Adjudication issued May 11,
1990).

Mr. Gerjuoy having left the Board before an adjudication was issued,
this adjudication has been prepared from a cold record. Luckx Strike Coal Co.
v. Commonwealth, Department of Environmental Resources, 119 Pa.Cmwlth. 440,
547 A.2d 447 (1988).

After a full and complete review of the record, we enter the

following findings of fact:
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FINDINGS OF FACT

1. The Appellant is C. W. Brown Coal Company,,Inc,, a Pennsylvania
corporation with a business address of P. 0. Box 23, Whitney, Westmoreland .
County,“Pennsylvania 15693..

2. The Appe]]ée is the Commonwealth of Pennsylvania, Department of
Environmenta] Resources, which is the agency of the Commonwealth empowered to -
administer and enforce the Clean Streams Law, the Act of June 22, 1937, P.L.
1987, as amended, 35 P.S. 8691.1 et seq. ("Clean Streams Law"), the Surface
Mining. Conservation and Reclamation Act, the Act of May 31, 1945, P.L. 1195,3
as amended, 52 P.S. §1396.1 et seq. ("Surface Mining Act"), Section 1917—A_of
the Administrative Code, the Act of April 9, 1929,JP.L. 177, as amended, 71
P.S. §510-17 ("Administrative Code"), and the regulations of the Environmental
Quality Board adopted thereunder ("regulations").

Background and Area _

3. Commencing in or about 1973, Brown operated a surface mine in Donegal
Township, Westmoreland County, under.authorization of MDP 3473SM13 and MPs
273-4, 273-4(A), 273-4(A2), 273-4(A3), and 273-4(A4). (T. 23, 29, 495; Comm.
Ex. 1) The mining permits cover approximately 84 acres. (T. 125)

4. The surface mine is located in the Chestnut Ridge and s]opesigently
from northeast to northwest to southeast. (T. 24) ‘_ |

5. There are two unnamed tributaries which receive drainage‘from the
mining site. (T. 24) _

6. The first such unnamed tributary ("Unnamed Tributary No. 1")
originates in the eastern section of the mine site and flows in a southerly
direction. It runs adjacent to the site and paraliel to the road connecting

Ridge Road and Legislative Route 64201. (7. 24-25, 29-30, 305; Comm. Ex. 1)
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7. The second unnamed tributary ("Unnamed Tributary No. 2") is located
south of the mining operation and flows from north to south. It runs from
Pine Brook Pond and mixes with Unnamed Tributary No. 1 and a third unnamed
tributary prior to its crossing under Legislative Route 64201. It is depicted
on Commonwealth Ex. 1 és a solid line separated by dots. (T. 24-25, 305-306;
Comm. Ex. 1)

8. A third unnamed tributary ("Unnamed Tributary No. 3") originates
southwest of the permit area and is Tocated north of Legislative Route 64201.
The stream flows in a southeasterly direction parallel to Legislative Route
64201. It comingles with Unnamed Tributaries Nos. 1 and 2 prior to its
crossing under Legislative Route 64201. It is marked on Commonwealth Ex. 1 as
"Unaffected Trib." (7. 305-306, 1088-1089; Comm. Ex. 1)

9. An area of land known as "Pine Brook" is located approximately
one-eighth of a mile south of the surface mine. (T. 1057; Comm. Ex. 1) There
are two springs ("Pine Brook Springs") emanating on the Pine Brook Property
which flow into a pond ("Pine Brook Pond") on the property. The Pine Brook
Pond discharges into Unnamed Tributary No. 2. (Tr. 137-138, 305; Comm. Ex. 1)

10. There are several wells and springs located to the southeast of the
surface mine which are used as private water supplies by individuals residing
in the area. Included among these are the Ronald Pospisil Well, the Richard
Pospisil Well, the Lawrence Pospisil, Sr. Well, the Frank Pospisil Well, the
LaWrence Pospisil, Jr. Springs, the Miller Spring, and the Barlock Spring.

(T. 202-210, 226-228, 572, 599; Comm. Ex. 1, Comm. Ex. 6)
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Pre-Mining Water Quality Conditions - Field Investigation

11. Prior(to the cbmencement of Brown’s mining activities:atfthe surface
mine, the Department conducted a field investigation of the area proposed to
be mined. (T. 92-94; Comm. Ex. 4) :

12. The invesfigation was conducted on the‘f0110wing‘dates-in~1973: June
5, June 6, July 10,5 and August 1. It wés conducted.by William Sray, a
former Mine Conservation Inspector with tﬁe Depariment. (T;'92, 93, 119-121;
Comm. Ex. 4) | o k “

13. Mr. Sray conducted the field investigation by walking over the entire
area of the proposed mine site, collecting water samples of discharge points,
and noting the Tocation of all sampling points&on a topographic map. (T. -
93-94, 105-106) n

-14. Subsequent to the completion of the survey Mr. Sray prepared a Field
Engineer’s Report ("Report") consisting of the following information: the
location and surface features of the proposed mine site, sampling po{nt
locations, and the results of laboratory aha]yses of the water s&mp]es. The
report also included the topographic map with notations identifying the
locations of the water samples. (T. 101-103, 105-108, 188-189; Comm. Ex. 4
and 4A) “ .

15. Included in the various water samples co]]ecfed by Mr. Sray during

the pre-mining investigation were four samples identified as follows:

5Two sets of analysis sheets contain the date "6/5/73". However, it
appears that the second such set of samples was actually taken on a different
date from the first since the data is different. Also, testimony by DER
witness Mike Smith indicates that it is 1ikely that the samples were taken on
different dates. (T. 964) Since the second set of analysis sheets also
contains the date "7/10/73" at the top of the page, it is the Board’s belief
that the samples were taken on July 10, 1973, and that the date "6/5/73"
actually refers to the date when the first set of samples was taken.
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Pre-Mining Survey Samp]e 2293 -
Taken from Unnamed Tributary No. 1, at the Junct1on of
Township Road 405 and Legislative Route 64229.

Pre-Mining Survey Sample 2294 - . ‘
Taken from Unnamed Tributary No. 1, at its headwaters.

Pre-Mining Survey Sample 2295 - :
Taken from Unnamed Tributary No. 1 at the junction of
Legislative Routes 64201 and 64132.
Pre-Mining Survey Sample 2296 -
Taken from Unnamed Tributary No. 3 at the junction of
Legislative Routes 64201 and 64132 before entering
Unnamed Tributary No. 1.
Mr. Sray sampled at each of these four locations once on June 5, 1973 and a
second time on July 10, 1973.8 (Comm. Ex. 4 and 4A)
16. The chemical analyses of Pre-Mining Survey Samples 2293, 2294, 2295,
and 2296 on June 5, 1973 and July 10, 1973 reflect the following data
(measured in milligrams per liter ("mg/1") for iron, alkalinity, and sulfate):

pH Value Alkalinity Total Iron Sulfate’

6-05-73:
2293 6.3 26 18
2294 6.3 28 16
2295 6.3 64 20
2296 6.4 24 22

7-10-73:
2293 4.7 6 .32 12
2294 6.0 14 .05 20
2295 6.0 8 .13 20
2296 6.4 60 .19 15

(Comm. Ex. 4)

17. Where samples are unpreserved, the iron level decreases. (T. 657)

65ee explanation contained in the previous footnote.

Tsulfates were not measured on the June 5, 1973 samples.
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18. It is likely that Mr. Sray’s samples were unpreserved and, therefore,
may have shown lower than actual :iron readings. (T. 805)

19. Independent Geologist Edward Steele’s review of pre-mining samples in
the area showed high iron in at least one sample and low sulfate levels. He
concluded that iroﬁ was-and is being produced in the area through natural-
processes. (T. 768-769, 797)

20. Mr. Steele has reviewed other pre-mining samples from this particular
area which showed low pH levels in the range of 4.0 to 5.0. (T. 864)

21. There is no mention of discoloration of any of the tributaries-
sampled in Mr. Sray’s Report. If Mr. Sray had noticed any discoloration in
any of the Unnamed Tributaries during his pre-mining investigation, he would
have noted so in his Report. (T. 103, Comm. Ex. 4)

22. Notations made on the field map accompanying the Report which showed
the ‘location of staining were made by Department Hydrogeologist Nancy Pointen
during a hydrogeologic inspection of the site in 1981. (Vol. VIII, p. 25, 26)

Pre-Mining Water Conditions - Observations of Area Residents -

“23. Glenn Frye purchased the Pine Brook property in 1970. Since that
time-he has spent numerous weekends on the property and has become familiar
with the streams on the property. (T. 1056-1058).

"~ 24.. In 1970, he installed a culvert in one of the unnamed tributaries on-
his property. He testified that at that time, prior to Brown’s mining
activities, the stream was clear, but that at. the time of hearing it was a
rusty brown color, and the stones were brown. (T. 1057-1058)

25. Mr. Frye also testified that a white precipitate had formed on the
stones in an unnamed tributary into which his pond discharges, and that this

condition did not exist prior to Brown’s mining. (T. 1059)
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26. At the time of hearing, Michael Hvizdos hadvbwned, since 1949, a one
hundred four (104) acre tract of land which included part of the area subject.
to the surface mine. (T. 1047)..

27. Mr. Hvizdos testified that he was familiar with the area in question.
At the time df hearingthe‘owned-a home situated approximately one to one.and .
three-quarters miles from the surface mine. Mr. Hvizdos used to operate a
nursery on that part of his property which is subject to the surface mine, and
" he used to do a great deal of hunting and walking on that property.
Additionally, Mr. Hvizdos helped Mr. Frye install the culvert which was
referred to in Paragraph 24 above. (7. 1046-1048).

28. Mr. Hvizdos testified that prior to Brown’s mining activities Unnamed
Tributary No. 1 was "nice and clear" and that at the time of hearing it was :
"rusty and orange looking." (T. 1053) |

29. At the time of hearing, Richard Pospisil, age 36, had lived in the .
area in question for 34 years. During his childhood, he 1ived on property
owned by his father which is adjacent to the mining operation. (T. 567-569,
571-572)

30. Richard Pospisil testified that Unnamed Tributary No. 1 contained a
reddish stain when he was a child and that it looked the same at the time of -
the hearing as it did when he was a child. Mr. Pospisi] testified that as a
child he played in the stream and that his clothes would become stained or
reddish brown from playing in it. (7. 569-570)

31. Richard Pospisil had observed no changes in Unnamed Tributary No. 1

from 1949 to the present. (T. 584-585)
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32. Richard Pospisil had observed other mine openings in the area,
including one on MP 273-4(A2) and one above the open pit area near MP
273-4(A4). (T. 577-579)

33. Frank Pospisil, 62, owned property directly adjacent to the mining .
operation. He had been living in the area of the Brown surface mine a]T his
life. (T. 595) -

34. Frank Pospisil testified that the condition shown in the photographs .
marked as Comm. Ex. 3A-3F, i.e. red staining in the water, was the same as
that which existed prior to Brown’s mining, except that there was no staining .
of rocks in the stream prior to mining. (T. 597)

35. Frank Pospisil observed the pond on Glenn Frye's property as being
clear and not colored at the time of hearing, and the tributary coming down .
from the property as being "nice and clear now." (T. 606) .

36. He experienced no problems with the water from his well following
Brown’s mining and described it as "good water." (T. 599-600)

37. John Weiman, age 89, owned property where Brown built a dam across .
Unnamed Tributary No. 1. He observed the stream at least once a week, and;haq '
most recently seen the stream two days before the hearing. - (T. 607-608)

38. .. He recalled that when.he was a child, the stream had red spots in it,
and that there was a Tittle iron water in a nearby -spring.  (T. 610)

Physical Conditions of the Surface Mine at the Time of Hearing
- 39. At the time of hearing, the surface mine was in various stages of
reclamation:
a) .The ‘area of the surface mine subject to MP 273-4 and MP 273-4(A)
had been reclaimed, and the bonds thereon had been released. (T. 125, 127;

orange area:of Comm. Ex. 1)
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b) The area of the surface mine subject to MP 273-4(A2) had been
almost entirely reclaimed. A small section of the western part of the
permitted area needed to be regraded, topsoiled, and planted. (T. 134, 472,
474; green area of Comm. Ex. 1, Brown Ex. 8)

c) The area of the surface mine subject to MP 273-4(A3) had been
rough backfilled but needed to bemregréded, topsoiled, and planted. (T. 127,
134, 474-475; red area of Comm. Ex. 1)

d) The area of the surface mine subject to MP 273-4(A4) had been
partially rough-graded. However, it contained an area with open pits and
spoil piles which required backfilling and grading, top-soil, -and
revegetation. (T. 127, 133-134, 149; blue area of Comm. Ex. 1; Comm. Ex. 5A,
58, and 12J)

40. At the time of hearing, there was an open pit located on an unbonded
area within the boundary of the MDP. The pit was located directly north of
Township Road 405, approximately 2000 feet west of the intersection of Unnamed
Tributary No. 1 and Township Road 405. Seepage from mining spoils flowed into
the open pit. (T. 205; Comm. Ex. 1)

41. A series of treatment ponds were located on the area of the surface
mine subject to MP‘273—4(A5). (T. 126, 150; Comm. Ex. 12B, 12C, and 5D)

42. A large sedimentation pond was located on the southern section of
MP 273-4(A4), above the three treatment ponds. (T. 128; Comm. Ex. 12G)

43. Three smaller sedimentation ponds were also located on the southern
portion of MP 273-4(A4). A collection ditch extended from these three.
sedimentat ion ponds to the larger sedimentation pond. (T. 128-129).

44. As of three weeks prior to the hearing, the collection ditch was

silted in and was not working adequately. Water which was supposed to be
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diverted to the larger sediméntation pond was flowing directly into Unnamed
Tributary No. 1. (7. 129-130)

45. No erosion controls were maintained on the area of the surface mine
subject to MP 273-4(A2) and MP 273-4(A3), other than one pond which_haq becqme
silted. (T. 129-130) N ’ A

.46. Silt-laden water had been washing off the northwestern edge of the
surface mine. (T. 129-130) | : ' o

47. At the time of hearing, there were stockpiles of topsoil which had
not been stabilized by a temporary_vegetative cover. _These were ]ocatgq‘on
the western section of the area subject to MP 273-4(A2), along the northern
edge of the area subject to MP 273-4(A3), and on the western side of the area
subject to MP.273-4(A4). (T. 135)

| -Operation and Inspection of the Mine Site

48. Upon inspection of the surface mine on August 7, 1981, August 10,
1981, and August 18, 1981, Department Mine Conservation Inspector John
Marryott observed. a yellowish-orange staining in the stream bed‘of Unnamed
Trisutary No. 1, approximately half-way down the stream}from the headwaters; :
(T. 39, 41-49; Comm. Ex. 3A-3F) |

49. During his inspections, Mr. Marryott observed various discharges into
the stream. Thése consisted of a discharge on the east bank of the stream,
and two discharges on the west bank of the stream ("the stream bank
discharges"). (T. 37-38, 41-49; Comm. Ex. 3A-3F)

50. Mr. Marryott observed the yellow-orange discoloration in the stream
beginning at the discharge points and continuing downstream. (T. 42)

51. During his inspections of the surface mine on August 7, 10, and 18, )

1981, Mr.‘Marryott collected water samples of the stream bank discharges and

1077



Samp1es of Unnamed Tributary No. 1 in the same locations as Mr. Sray’s
pre-mining samples of 1973. (T. 30-34, 37-39, 51)

od 52. Following Mr. Marryott’s inspection of August 10, 1981 and upon
receipt of the laboratory analyses of the water samples, DER cited Brown for
violations with respect to water quality parameters of the tributary and
directed Brown to treat the discharges ("Order I"). (T. 49-50)

53. On September 4, 1981, September 21, 1981, and Octobervs,‘ 1981, Mr.
Marryott and Department representatiVes conducted water QUality sampling of
the stream bank discharges and of Unnamed Tributary No. 1, in the same
locations as previous samp1ing had been conducted. (T. 51-52, 59, 61; Comm.
Ex. 2C, 2D, 2E)

54. Subsequent to Mr. Marryott’s inspection of September 4, 1981, Brown
submitted a plan to the Department to provide for the collection and treatment
of the stream bank discharges. The plan provided for the segregation of
surface water from the groundwater by the construction of a surface water
ditch‘wﬁich would drain into a sedimentation pond. The groundwater was to be -
intercépted by an embankment placed across the stream bed. The water was then
to be pumped into a series of treatment ponds where the iron could settle and
be discharged into a final settling pond which in turn would be discharged to
Unnamed Tributary No. 1. (T. 54-56)

| 55. Sometime thereafter, Brown implemented the collection and treatment
plan. (T. 56)
'56. The plan was not implemented in the exact design as the plan approved
by the Department, in that the series of three treatment ponds were not

constructed in the size outlined in the plan. (T. 56-59)

1078



57. On October 26, '1981 Mr. Marryott conducted an inspection of the
surface mine and the treatment facilities and observed that there was seepage
below the breastwork of the impoundment that was placed in Unnamed Tributary
No. 1. (T. 69) DER Inspector Barbara Gunter also observed a breach in the
impoundment which allowed the majority of water to go into the tributary
untreated rather than into the treatment pond. (T. 136)

58. Subsequent to the construction of the collection and treatment
facilities, Brown resumed coal removal activities at the surface mine, and
continued them until May 12, 1982. From May 12, 1982 to the time of hearing,
Brown conducted no mining at the site. ~ (T. 505-506)

59. Brown contihued”to treat the discharges until June or July of 1982.
(T. 506-507)

60. On May 18, 1983, Brown was citéd for degradation of Unnamed Tributary
No. 1 and fai]ure:to reclaim the mine site. ("Order I(A)") (Notice of Appeal
- EHB Docket No. 83-124-G, consolidated at No. 83-159-G) -

61.. On June 29, 1983, Brown was again cited for water quality violations
and~for-degradation of Unnamed Tributary No. 1, as well as for failure to
reclaim ("Order II"). (T. 51)

62. There is a toe of spoil discharge located on the area covered by MP-
273-4." The discharge had a flow of five to six gallons per minute, with high
iron and manganese, but with a good pH level. (T. 125, 139-140; Comm. Ex. 5L,
5M)

63. Between December 17, 1981 and November 13, 1984, representatives of
the Department conducted water quality sampling at various points. These
sampling points included the following: discharge from the sedimentation

pond, Unnamed Tributary No. 1 at Township Road 405, Unnamed Tributary No. 1 at
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the headwaters, Unnamed Tributary No. 1 at Legislative Route 64201, Unnamed
Tributary No..1 at a monitoring point located below the discharge of the
treatment pond and above the discharge of the sedimentation pond, the .
impoUndmenf in Unnamed. Tributary No.. 1, the.seepage below the impoundment in»
Unnamed Tributary No. 1, the treatment pond discharge, the pit water .
accumulation, the Lawrence Pospisil, Jr. Springs, the Pine Brook Springs and.
Pond, aﬁd»Unnamed;Tributary No. 2. (T. 65, 173-176, 202-208; Comm. Ex. 2F-20
and 2Q-2KK, Comm. Ex. 6)

- 64. Cyrus Brown, president of Brown, also conducted sampling of various
discharges on the mine site from June 9, 1982 to.April 27, 1985. The results
of his sampling show pH level within an acceptable range, but show much lower
iron levels than the DER samples. (T. 516-521; Brown Ex. 9)

.~ 65. . Mr. Brown used what is referred to as a "HACH Kit" to test iron:
levels. Testimony elicited from Mr. Brown at hearing indicated confusion on
his part as to proper procedure for using the kit and for reading the results.
(T. 540-545)

66.. Samples of various discharge points co]iected and analyzed on March
15, 1984 and January 10, 1985 by Earthtech, a consulting and testing firm
employed by Brown, showed acceptable pH levels; except that the raw pit water,
Pine Brook Springs, and the Elizabeth Pospisil Spring showed pH levels well
below 6.0. While Eafthtech’s éamb]eé,showed iron at acceptable levels except
at one location, they also showed elevated levels of manganese and sulfate.
(T. 645-657; Brown Ex. 10 and 11)

67. Brown was cited on May 23, 1984 for discharges which failed to comply
with effluent limitations ("Order IV") and on July 13, 1984 for failing to
comply withiOrdér IV ("Order V").
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-Water Quality.

68. Acid mine drainaée is characterized by a low pH, acidity greater than
alkalinity, high metal concentrations, and, most significantly, moderate to
high sulfate concentrations. (T;’214, 276)

69. The elevated level of sulfate concentrations in acid mine drainage
results from the oxidation of. iron ‘'sulfite minerals, which is a process in the
formation of acid mine drainage. A typical source of elevated sulfates in
acid mine drainage is the oxidation of pyrites. (T. 214, 940-941)

'70.° If acid mine drainage is neutralized by some calcareous material, .the
majorify of its chemical constituents will change, except for the sulfate
concentrations. The*bH'wi]]fincrease, alkalinity will increase, acidity will.
decrease, but sulfates will remain the same. (T. 276-277, 335) -

71. A recharge area is an area where rain water or snow melt can
infiltrate into the ground and recharge a groundwater reservoir or aquifer.
The recharge area for a particular discharge point is stratigraphically and:
topographically higher than that discharge point. (T. 204, 311)

-72. - A spring is a natural discharge point for groundwater. (T. 203-204)

73. The typica1 water quality in the Chestnut Ridge area is characterized
by a‘pH around 6.5, low alkalinity, no acidity, iron less than 1 mg/1,
manganese less than 1 mg/1, -aluminum léss than 1 mg/1, and sulfates in the
range of 14-16 mg/1. (7. 318)

74. The high-alkalinity levels in water in the Chestnut Ridge area is
usually associated with the presence of 1imestone or a highly calcareous

shale. (7. 284)
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Unnamed Tributary No. 1 - Stream Bank Discharges |

75. ‘Groundwater flow at the surface mine is from the west to'the
southeast, from, approximately; the lower section of the area subject to.
Mining Permit 273-4(A3) to the point identified as D-2 on the map identified
as Comm. Ex. 1. (T. 282; Comm. Ex. 1)

76. Water which emanated as stream bank discharges to. Unnamed Tributary
No. 1 flows: through the surface mine.- (T. 279, 283, 292, 304)

77. The Department’s samples Qf;the stream bank discharges on August 7,

1981, August 10,1981, August 18, 1981, September 4, 1981, September 21, 1981,
and October 5, 1981 reflect that the concentration of iron in the discharges .
was in excess of 7 mg/1 and the concentration of manganese in excess of 4
mg/1. (7. 328-329; Comm. Ex. 2A (Sample #174), 2B (Samples #177, #178, and .
#179), 2P-{Samples #060, #061,. and #062),.2C (Samples #194, #195, and #196),
2D (Samples #214, #215, and #216), 2E (Samples #108,: #109, and #110), and:
Comm..Ex. 10)

78. The Department’s samples from May 12, 1982.to November 2, 1983, of
the -impoundment . in Uhhémed Tributary-No,:ltwhjchsco11ects the stream bank
discharges, and the seep below the impoundment, reflect that.the iron
concentrations are in excess of 7 mg/1 and the manganese .concentrations are in
excess of 4 mg/1. (T. 326-327, 329; Comm. Ex. 2G (Sample #372), 2H (Samp]e,“
#392), 2J (Sample #028), 2K (Sample #047), 2L (Sample #059), 2M (Saﬁp]es #076,
#077), 2EE (Sample #589), 2GG (Sample #698), 2HH. (Sample #846), 2R (Sample
#606), 2T (Sample #656), 2X2 (Sample #902), 2DD (Sample #165), and Comm. Ex.
10)
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79. The stream bank discharges are characteristic of neutralized acid
mine drainage in that they are alkaline yet they have elevated metal and
sulfate concentrations. (T. 318; Comm. Ex. 10)

80. There are discharges coming from the mine site which have affected
the quality of Unnamed Tributary No. 1, and the mining site has altered the
quality of water flowing from the spoils and the pit such that when it travels
underground to the Pine Brook discharge, it reflects characteristics of acid
mine drainage. (T. 335)

81. The Department’s pre-mining sample #2293 of July'10, 19738 taken
at the junction of Township Road 405 and Legislative Route 64229, shows Tow
iron and sulfate concentrations at .32 mg/1 and 12 mg/1 respectively, with a
pH level of 4.7 and alkalinity of 6 mg/1. (Comm. Ex. 4 (Sample #2293); Comm.
Ex. 10). The Department’s post-mining 'samples taken from August 7, 1981 to
March 20, 1984 at the same location reflect that the sulfate concentration
increased dramatically with values ranging as high as 1176 mg/1. The iron .
concentration also increased dramatically, with values as high as 11.8 mg/1.
Alkalinity also increased with values ranging from 21 mg/1 to 188 mg/1.
Additionally, the concentration of manganese in the post-mining sa’mp]es9
was high, ranging from 4.63 mg/1 to 104 mg/1. The pH level did not increase
significantly except for samples taken on May 12, 1982; June 22, 1982; and
February 9, 1984, with levels of 8.0, 7.5 -and 7.2 respectively. (7. 321;

Comm. Ex. 10, p. 3-4)

84e are looking solely at the July 10, 1973 pre-mining sample since the
June 5, 1973 sample did not measure sulfate levels.

o pre-mining testing was done for manganese or aluminum.
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82. The Department’s pre-mining. sample #2294 of July 10, 1973, taken at
the headwaters of Unnamed Tributary No. 1, shows a pH value of :6.0, acidity of
21 mg/1, ahd a low sulfate concentration of 20 mg/1. (T. 322; Comm.-Ex. 4 .
(Sample-#2294), Comm. Ex. 10) . The Department’s post-mining samples of the
same location taken from August 7, 1981 to June 2, 1983 reflect a significant
change in sulfate levels. The 'sulfate concentration increased dramatically, -
with the values ranging from 242 mg/1 to 1290 mg/1.  Acidity and pH level did
not show a significant change, except that a sampTe taken on June 2, 1983 ..-.,
showed a high acidity value of 74 mg/1. " (7. 322; Comm. Ex. 10, p.:5)

83. ‘The Department’s pre-mining sample ‘#2295 of July 10, 1973 was taken
at the junction of ‘Legislative Routes 64201 and 64132.-vThis monitoring point .
includes a combination of flows: from Unnamed Tributaries No. 1, 2, and 3. The
pre-mining sample shows a low sulfate concentration of 20.mg/1.- (T. 325;:
Comm. Ex. 4 (Sample #2295), Comm. Ex. 10) The Department’s post-mining "
samples at»this same location reflect that the sulfate concentration increased
dramatically, with values ranging from 340 mg/1 to 582smg/1.'wThere was a
s1ight increase ‘in ‘iron concentration, going from .2 mg/lfto a high. of 1.9 ,
mg/l, as well as -an increase in acidity, going: from 0 up to a high of 108.
Both ‘manganese and a]uminuh were present at elevated levels: manganese at a - .
high of 5.74 mg/1 and aluminum at a high ofn5;03fmg/1.-\The.increases in
acidity and sulfates are attributable to Brown’s mining activities. (T. 325;.
Comm. Ex. 10, p. 6)

84. A water quality analysis of Unnamed Tributary No. 3, which does not
receive mine drainage from the Brown site, reflects that the water has a pH of
approximately 6.5, low alkalinity, no acidity, ‘iron less than‘lgmg/j,

manganese less than 1 mg/1, a]uﬁinum 1és$ théh 1 mg/l; and sulfate V&]ues:of"
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14-16 mg/1. This iS“typicaT of the water quality present throughout much- of
Chestnut Ridge, and is nearly identical to Unnamed Tributary No. 3’s
pre-mining water quality when it was sampled by Mr. Sray in 1973. (T.
317-318; Comm. Ex. 10, p. 1)

85. -The water quality data of the post-mining samples of Unnamed -
Tributary No. 1 is not typical of water quality conditions in areas of
Chestnut Ridge that have not been affected by mining. (T. 1010-1012)

Pine Brook Springs and Pond

86. The Pine Brook Springs -and Pond are located south of the mine and to
the southeast of that area of the MDP on which is- located an open pit. They
are located on property owned by Glenn Frye. - (T. 137-138, 306-307; Comm. Ex.
1) '

87. The highwall at the open pit consists of a highly weathered sandstone
with a great deal of soil mixed therein. This material is very porous and
receptive to the passage of water. (T. 309)

88. The pit dips in a southeasterly direction toward the Pine Brook:
Springs and Pond; the topography and strata also dip in that direction. Water
entering the pit flows downhill and accumulates in the lowest end of the pit:
The water flows into the ‘ground water and toward the Pine Brook Springs and
Pond. (T. 309-311, 367, 954-958)

89. The quality of the water seeping into the pit and of the water
accumulation itself is characterized by a Tow pH, high acidity, and high
levels of iron, manganese, aluminum, and sulfate. (T. 230)

90. Except for iron levels, the water quality of the two Pine Brook

Springs is similar to that of the pit water. It is characterized by a Tow pH,

1085



high acidity, low iron concentration, and high levels of manganese, aluminum
and sulfate. (T.:229-230, 314-316; Comm. Ex. 6 and 10)-.

91. The quality of the water accumulation. in the pit and of the Pine. Brook.
Springs and Pond is very different from naturally occurring water quality
conditions in the Chestnut Ridge area, in that the water in the pit and Pine
Brook Springs and Pond has a-significantly higher level of acidity, manganese,
and sulfates. (T. 233) -

92. The quality of both the water seeping into and accumulating in the
pit and the water emanating.at the Pine Brook Springs and Pond is.
characteristic of acid mine drainage.. (T. 355) -

93.. The recharge area for the Pine Brook Springs and Pond is the area
beginning at the springs and going northwest up the swale, to a point
approximately 400 feet south.of Area No. 2 on Comm. Ex. 1. It includes the
area of the surface mine subject to MP 273-4(A4), on .which is located the open
pit, as well as the area to the west of MP 273-4(A4).. (T. 229-230, 312-313;
Comm. Ex. C-1) :

94. . Brown’s mining activities have~degrédéd'therUa1ity of water of the
Pine Brook Springs and Pond. - (T. 233,.234, 335)

95. - There are no activities being conducted in the recharge area for the
Pine Brook Springs and Pond,kother than Brown’s mining activities, that could
produce the water which exists in the Springs and Pond. (T. 231, 316)

Pospisil Spring
96. The Pospisil Spring is located approximately 1200 feet southeast of

{

the surface mine. (T. 203)
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97. The Pospisil Spring is identified:as a monitoring point in Brown’s. *-
MDP. Brown sampled the water quality at that point on a-quarterly basis and
submitted the information to the Department. (T. 203, 210; Comm. Ex. 7)

98. The Pospisil Spring is formed by two smaller springs (the south and
north springs) which feed the main springhouse. The two smaller springs are .
located approximately 10 to 20 feet from the springhouse. (T. 207-208)

99. The quality of water in the two smaller springs is similar, and their
quality is representative of the quality of water in the main spring. (T.
215)

100. Areas of the Brown surface mine which have been previously mined are
located directly upgradient in a hydrogeologic and a topographic sense from
the Pospisil Spring. (T. 203)

101. The recharge area for the Pospisil Spring is the area upslope of the
spring. Portions of the mine site which have been surface mined, including
the areas identified as Auger Area #2 and MP 273-2(A2), are part of the
recharge area for the Pospisil Spring. (T. 204, 230, 238)

102. - The quality of water in the Pospisil Spring was good in 1980 and
1981. (T. 252-253)

©103. On May 3, 1983, a water quality complaint was registered with the:
Department by Lawrence Pospisil, Jdr. (T. 178)

104. The Department conducted an investigation of Mr. Pospisil’s complaint
‘on May 16, 1983, which included sampling the springs on his property. (T.
145-148, 177-178, 204-208; Comm. Ex. 2S, 2II, 2JJ)

105. Samples of the Pospisil Spring taken from May, 1983 until November,.
1984, showed unusually high acidity levels, a low pH, and high manganese,

aluminum, and sulfate concentrations. These levels were more extreme than
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what would normally be seen in a private water supply or natural ‘spring. - :
(Comm. Ex. 2S, 2II, 2JJ; Comm. Ex. 6; T. 212) :.

106. From October, 1980 to January, 1984 there was a strong long-term - - .
trend. of 1ncreasing»acidify.in.the Pospisil-Spring, a decrease in pH, and an
increase in sulfate :and manganese concentrations (T. 216-223;f00mmh Ex. 8, 9).

107. The water in the Pospisil Spring tasted bitter and metallic. - (T.: - :
213)

108. The water quality of the Pospisil:Spring is not typical-of the - :
background water quality conditions in thaf area, nor is it typical of the
quality of water in a private water supply; (T. 208, 212, 234)

109. The quality of the water in the Pospisil Spring is.characteristic of -
acid mine drainage. (T. 213-214)

~110. The quality of water. in.the Pospisil Spring is similar .to the quality
of water in:the Pine Brook Springs. - They both have ‘abnormally low pH- Tevels, .
high acidities, and high manganese, aluminum; and sulfate concentrations. (T.:
229)

111.% The quality of~thé water in other private watef‘supb1ies in the
vicinity of the Pospisil Spring, including the Miller Spring, the Barlock
Spring, the Ronald Pospisil Well, and the Richard Pospisil Well, is .good. . (T.
226-227; Comm. Ex. 6) = S

- 1312. ~Although the Ronald and Richard Pospisil Wells are directly
downgradient from the mining operation, their quality has not degraded. Since
these are drilled wells, they are deeper than a spring and are cased off near
the 'surface. (T. 226)

113. There are no activities being conducted within the recharge area of -.

the Pospisil Spring, other than Brown’s mining activities, which could produce
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the degradation in water‘quaIity‘which‘is present in the Pospisil Spring (T.
234-235, 246) .

114. On March 29, 1984, DER 1ssued an Order to Brown ("Order III") f1nd1ng
that Brown’s surface mining operat1on had contam1nated the private water
supply df Lawrence‘Posp1s11, and ordered Brpwn to prov1de_the Pospisil
residenee with a rep]acement water subp]y.‘ (Bd. Ex. 1) |

115. Order III was not appealed. (T. 20, 453-455) |

116. At the time of hearing; Brown had taken no steps to cdmp]y with drder
III. (Vol. VIII, p. 6) " "

| Stream Survey

117. The Department s Water Po]Iut1on B1o]og1st Hobart Baker, Jr
conducted an aquatic survey on the Four M1Ie Run Watershed in Westmoreland
County on October 26 and 27, 1981. (T. 1067- 1068)

118. Mr. Baker conducted the survey for the purposes of generaIIy
evaluating the watershed and for eva]uat1ng the actual and potent1a1 effects
of surface mining on the watershed (T. 1068)

119. Mr. Baker rev1ewed e1ght d1fferent points, or stations, on the
watershed. (T. 2028)

120. One of the stations reV1ewed 1n the survey was located on Unnamed
Tributary No. 1, and was 1dent1f1ed by Mr. Baker as Stat1on 3 FRT.

(T. 1075- 1076) - | _ v

121. Mr. Baker had not conducted any survey of 3-FRT or Unnamed Tributary
No. 1 prior to Brown’s mining;actiyities. (T. 1087)

122. when_it>is‘necessary to anaIyze the effect of mining on a stream and
there is no pre-mining survey, the standardxprocedure the Department usesnis

to conduct a survey on an area of the same stream upstream of the area
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affected by'mine dratnage If that is not possible, then it is necessary to R
select another tr1butary in the vicinity which is unaffected by any act1v1t1es
and wh1ch is s1m11ar to what the tr1butary in issue would be 11ke 1f 1t had
not been affected by mine dra1nage (T. 1088) R o T

123. Mr. Baker chose Unnamed Tributary No. 3 to mahe a comparisbn to
Unnamed Tributary No. 1. He 1dent1f1ed the station on th1s tr1butary as -
Station 4-FRT. (T. 1088-1089) ~ o ’ o

?'124.w Mr. Baker chose Unnamed Tr1butary No. 3 as a compar1son stream
because it was in close proximity to Unnamed Tributary No. 1, was‘of a simi]ar
size, and drained from a similar areauas“the affected stream. (T 1090)

125. The phys1ca1 cond1t1ons of Unnamed Tr1butary No 3 were such that it
appeared to be unaffected by mine dra1nage There was very 11tt1e sedlment in
the stream, the stream bottom appeared clear, and therebwasiaquatic‘vegetatdon‘
that is not norma11y found in streams affected by mine dra1nage
(T. 1092-1093) E "

126. As part of the survey, the'aduatic macroinvertebrate ‘communities and
the fishbpopulatipns Were‘assessedﬁand4waterwsampies>mere'taken'fur iaboratory
analysis. (T. 1068) |

127. Mr. Baker used the kick screen method to assess the invertebrate
communities. (T. 1069-1070) | " B

128. Mr. Baker used the grab sample method to collect water samp]es;”k(T;
10?15 4 , o , , S
129. At the time of the survey of Station 3 FRT the water was moderate]y“

h1gh and turb1d but there was obvious orange sta1n1ng on the rocks in the

stream (T. 1076)
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130. At Station 3-FRT, the kick screen test showed the existence of one
crané fly larva and one crayfish. (T. 1078)

131. At Station 4-FRT, the kick screen test showed the existence of a
hea]thy aquatic community consisting of 13 different types of invertebrates.
(T. 1093-1095)

132. Many of the invertebrates found at Station 4-FRT are intolerant to-
siltation and/or other stream bottom disturbances and to acidic water
conditions. Their presence indicates that the water quality is good. (T.
1093-94)

133. Mr. Baker had the opportunity to review the conditions at Station
3-FRT again in the spring of 1984. (T 2002-2003)

134. He conducted a kick screen analysis at that time and the results of
that analysis were very similar to .the first analysis, with the exception that
only one invertebrate, a crane fly, was found. : (T. 2003)

135. The stream at Station 3-FRT was clearer and lower than in 1981, but :
the stream bottom still exhibited similar siltation and there was still iron
staining on the rocks. (T. 2003).

136.: On that date, Mr. Baker also conducted a kick screen test at Station :
4-FRT. He found a very similar assemblage of organisms to that which he found
in October of 1981. (7. 2003-2004)

137. Also on- that date, Mr. Baker noticed a white precipitate on the
bottom of Station 3-FRT near Legislative Route 64201.. (T. 2004)

138. While investigating this condition, Mr. Baker discovered and surveyed

Unnamed Tributary No. 2. (T. 2004-2005)
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139. Mr. Baker did a kick screen test immediately downstream of the. -
confluence of Unnamed Tributaries No. 1 and 2 at the area where the white -
precipitate occurred, and found no ‘aquatic organisms. (T. 2004)

140. In Mr. Baker’s experience, a white precipitate on the bottom of . -
streams located in areas whereaminjngua¢tivities,are conducted is an-
indication of aluminum precipitate. ' (T. 2006)

141. Given the concentration ofaluminum in the samples of the Pine Brook
Springs and Pond and of Unnamed Tributary:No. 2, one would expect to see a.
white aluminum precipitate on the bottom of the stream. (T. 2008-2009) - .

142. In December of 1984, Mr. Baker again surveyed the three. stations he
had previously surveyed. (T. 2015) & = =5

143. The physical conditions at Station 3-FRT in December 1984 were
similar. to the conditions that existed on:the two previous occasions that Mr.
Baker had surveyed the area. (T..ZOIG) Mr. Baker sampled for invertebrates- at
Station 3-FRT on :that date and found only a crane fly. (T..2016)

144. The physical conditions;at'StationV4éFRT in December 1984 were
similar-to the conditions that existed on the tﬁo prévious occasions. on
which Mr. Baker had surveyed the area in that it had a clear bottom substrate
with: 1ittle or no siltation. (T. 2016) Mr. Baker‘é]so sampled for -
invertebrates at Station 4-FRT on that date and found a very similar
assemblage of invertebrates to that which he previously had found. (T. 2016)

145. The physical conditions of the area downstream of the confluence of
Unnamed Tributary No. 2 with Unnamed Tributary No. 1 in December 1984 were

similar to the conditions that existed on the previous occasion when Mr.. Baker

1092



surveyed it, in that it had a white precipitate and obvious siltation on the
stream bottom. (7. 2017). When Mr. Baker sampled for invertebrates, he found
only one stone fly. (T. 2017) v A

146. The depressed aquatic community .at this location isnattribqtab1e to
the acidic nature df the water and to aluminum precipitate on the stream bed.
(T. 2017) .

147. During his December 1984 investigation, Mr. Baker also surveyed
Unnamed Tributary No. 2 upstream of its confluence with Unnamed‘Tributary,No.
1 and immediately downstream of the Pine Brook Pond. (T. 2019). v |

148. That section of.the tributary did not have as much precipitate on the
stream bed as noted downstream of the confluence of the two tributaries,
though there was a whitish tinge to the substrate. There was little or no
6bvious undue bottom deposition or siltation.. (T. 2019) .

149. A kick screen sample was done at this point and a Dytiscidae beet]e :
and a type of fish fly were found. The beetle is found in virtually all
pondwater in the region of Pennsylvania in which the surface mine is located.
The fish fly is commonly found- in acid degraded areas. (T. 2020) '

150. In a watershed comprised of a number of different tributaries that
are all unaffected by mining activities and have similar water quality, the
aquatic communities of those various tributaries will be similar. (T.
2038-2039)

151. A comparison of the invertebrate communities at Stations 3-FRT and .
4-FRT indicates that something is having an adverse effect on Unnamed
Tributary No. 1 so as to depress the aquatic community. (T. 1078)

152. The.analyses of water samples taken at Stations 3-FRT and 4-FRT by
Mr. Baker reflect that the water at Station 3-FRT had 7 mg/1 of iron and the
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water at Station 4-FRT had .32 mg/1 of irdnlf Also, the water at Station 3-FRT
had 778 mg/1 of suspended solids, whereas the watér at Station 4-FRT had-only.
28 mg/1 of suspended solids. (T. 1095, Comm. Ex. 14)

153. The suspended solids were the result of runoff from the disturbed
area upstream of Station 3-FRT. (T.'1095-1096) |

154. The physical conditions of Unnamed Tributary No. 1 have caused the
depressed aduatic'tommuhity“of 3-FRT; iron precipitation and si]tatfon fill up
the rock ‘interstices and theréby’e]iminaté the interstitial spaces between
rocks which form the 1iving spaces for: the aquatic community. (T. 1096)

155. 'Station 3-FRT exhibits characteristics of ‘mine drainage. (T. 2000)

DISCUSSION

In this conso]idhted:appealiof‘five~comp11ance orders, the :Department
bea?s'the'burdén of proving by a preponderance of the-evidence that it acted
within its authority and did not abuse its discretion®in issuing the orders in
question. 25 Pa.Code §21. 101(b)(3); Percival, supra. We find that the
Departnient has met its burden of proof with respect to each of the appeals -
consolidated herein.

' Degradation of Pospisil Spring - Orders III and IV

Before reviewing the appealed-from orders and the violations cited. .
therein, we first address Order III, which was not appealed. As noted = -
earlier, Mr. Gerjuoy ruled at ‘the hearing that Order III, which found that
Brown’s mining ‘activities had polluted the private water supply of~LaWrence
Pospisil, Jr. and which ordered Brown to provide a replacement water supply

for'thé”Péspisil‘fesidence, was final and not subject to challenge.
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| Since Brown did not eppeeI Order III, under the doctrine of
admihistratIve fina]ity fhaf erder?beeahe:finaI end binding on Brown and may'I'
not be challenged in this proceeding CommonweaIth,ﬂDER v.
Wheeling-Pittsburgh Steel corg 22 Pa.Cnwlth. 280, 348 A.2d 765 (1975),
Armond Wazelle v. DER 1984 EHB 748 Therefore, we affirm Mr. GerJuoy s
ru11ng e | ﬁ ﬂ e
Order 1v, wh1ch was appeaIed c1ted Brown for, inter alia, failure tor
compIy W1th Order III At the hear1ng, the part1es st1pu1ated that Brown had h
taken no steps to comp]y w1th Order III (VoI VIII p.6). Therefore, this t
portion of Order IV is sustained. | ' ' -
Before proceeding, we note:thatithe bepartment; in'its'Pbst—Hearing
Brief, discusses at great length the discharge 1imits imposed on Brown byaits
MDP and, in particular, Special Condition No. 3 and Standard Conditions No.
10, 11 and .12. Unfortunately, we are not able to review the aforesaid permit
conditions since the Department did not see.fit to. introduce the MDP into the .
recerd, Therefore, we have no way .of determining whether the discharges from
Brown’s sjte failed to comply with the conditions of the MDP.

_ However, despite the fact that we do not have available to us the
terms and conditions of Brown’s MDP, the compliance orders in question also
cite Brown for violating sections- 5, 315, 402, and 610 of the Clean Streams
Law, 35 P.S. §§691.5, 691.315, 691.402, and 691.610, as well as the effluent
limitations set forth in 25 Pa.Code §87.102. The evidence establishes that

there are numerous discharges emanating from Brown’s mine site which do not
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meet the effluent Timitations of §87.102 of the regu]ations, and that these
discharges have, over t1me degraded the quality of Unnamed Tr1butary No. 1
and Pine Brook Pond and Spr1ngs

The C]ean Streams Law proh1b1ts a surface mine operator from
d1scharg1ng mine dra1nage which is not authorized by perm1t and by the
regulations. 35 P.S. §§691.301, 691.307, 691.315(a); ommonwea]th V. Harma
'Coa] Co., 452 Pa. 77, 306 A. 2d 308 (1973), appea1 d1sm1ssed 415 U.S. 903.
Section 87. 102 of the regu]at1ons, 25 Pa. Code §87. 102 proh1b1ts the d1scharge
of water from an area disturbed by coal mining activities un]ess such

d1scharge meets the following effluent limits:

Alkalinity greater than acidity
pH Tevel between 6.0 and 9.0
Iron not exceeding 7.0 mg/1
Manganese not exceeding 4.0 mg/1

Various discharges on Brown’s site which were sampTed and anaiyzedfby the
Departhent showed concentrations exceeding these 1imits.

| Samples collected prior to and immediately following issuance of
Order I, a]though within an acceptable pH range, reflect iron and manganese
Tevels exceeding 7.0'mg/1 and 4.0 mg/1, respectively. A sample collected at
the toe of spoil discharge on MP 273-4 and‘273-4(A)’on'August 7, 1981, three
weeks prior to issuance of Order I, had a total iron reading of 12.5 mg/1 and
a total manganese reading of 12.4 mg/1. (Comm. Ex. 2A) Samples of stream
bank’discharges within the boundary of the MDP, taken on August 10, 1981, also
showed high readings of iron and manganese, with iron as high as 33.8 mg/1 and
hangénesevup to 12.9 mg/1. (Comm. Ex. 2B) Readings taken eight days later
showed iron as high as 22.1 mg/1 and manganese again at 12.9 mg/1. (Comm. Ex.

2P) The stream'bank discharges were sampled again on September 4, 1981,
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following issuance of Order:k, and again: showed high iron and manganese
levels, with siron as highas 14.6 mg/1 and ‘manganese at a high of 13.1 mg/1.
(Comm. Ex. 2C) Samples of discharges. collected.on September 21, 1981, October
1981, and December 17, 1981 ‘showed: similar ‘high readings of iron and.
manganese. (Comm. éx. 2D, 2E, 2F) " =

In appealing Order I, 'Brown argued-that the samples’ taken by the:- .-
Department were not an accurate:representation of the water quality since the.
samples were taken following heavy rains:in August -1981. Brown introduced
nothing into the record supporting this argument. Moreover, even if we were
to accept this argument,: it’does not account for the fact that the September; -
October, and December 1981:readings ‘also showed high levels of iron and - .,
manganese. - - T .3

Furthermore, discharge:samples taken subsequently-in 1983, prior to
issuance of Order II; again showed high levels of iron and manganese, as well.-
as low pH levels. A-January4,:1983 sample of groundwater flowing into the
open pit located on the mine site showed a pH level of 3.1 and iron and
manganese concentrations of '29.1 mg/1 and 54.0 mg/1, respectively. (Comm."Ex.
2M) A sample of pit water taken on the same date showed a pH level of 3.6 and
manganese at-22.9 mg/1. “Iron:in the pit water sample was at an acceptable
level of 3.64 mg/1. (Comm. Ex. 2M) ‘Samples of two discharges be]ow}a
collection pond on the site, taken on February 1, 1983, showed iron at 12.5
mg/1 and 14.5 mg/1 and manganese at 9.5:mg/1 and 9.3 mg/1 (Comm. Ex. 2N)
These samples also contained elevated levels of aluminum and sulfates.
Subsequent sampling revealed pH at an acceptable level, but continued to show

high 1eve1s of manganESe and,uin.somg cases, iron. {Comm. Ex. 2R-2V)
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From August 1982 to April 1985, Brown’s president, Cyrus W. Brown,
also sampled various discharges on the mine site for pH and iron levels.
These -sample points included the treatment pond, a collection pond, a
discharge pond, and a culvert. His samples indicated pH levels within
acceptable range, as wés also found by the Department at most of its sampling
points. However, Mr. Brown’s samples show'iron levels much lower than those
found by the Department and well below the 7.0 mg/1 1imit set by the -
regulations. (T. 516-521; Brown Ex. 9)

" However, we find the results of Mr. Brown’s sampling to be less .
credible than those presented by the Department. Whereas the Department’s .
samples were collected by experienced personnel and analyzed by a trained -
laboratory staff, Mr. Brown’s samples were collected and analyzed by himself .
using a less accurate field testing kit. The samples were not analyzed by
personnel trained to perform this function. (Finding of Fact ("F.F.") 64, 65)
In fact, Mr. Brown’s testimony:at hearing indicated that he was not well-
versed in the proper procedure for use of the testing kit and, in particular,
was confused as to how to read the results. (T. 540-545)

| An independent geochemical testing firm, Earthtech, retained.by
Brown, also conducted sampling of discharges on the mine site and certain
other points on March 15, 1984 and January 10, 1985, before andrafter the
Department’s  issuance of Orders IV and V. A1l of Earthtech’s sampling
revealed pH and iron levels within acceptable range, except for the pit water

and two other locations located off the mine site.l0 (Brown Ex. 10 and 11)

107he pit water had an iron reading of 8.4 mg/1 and a pH level of 3.1. The
two offsite locations, Pine Brook Spring, located on the property of G]enn
footnote continued
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By comparison, the Departmeht's samples taken throughout 1984 also revealed
that the majority of discharges sampled: during that period contained iron .
levels well below the maximum 1imit. For example, Department samples of the .
treatment pond discharge from August 1983 to November 1984 showed iron to be
at an acceptable 1éve1,'ranging from a Tow of .20 mg/1 in October 1984 to a
high of 3.06 mg/1 in February 1984. (Comm. Ex. 10, .p. 9) However, at least 5
samples taken during ‘that same time frame still showed iron levels exceeding
the maximum Timit.1l For example, a.discharge from an -impoundment on the

mine site contained 11.62 mg/1 of iron when sampled ‘on January 12, 1984. .
(Comm. Ex. 2W) A sample from the breach in the collection sump located below
the main water impoundment, taken on:March 20, 1984, showed iron at.15.43
mg/1. (Comm. Ex. 2X2) A discharge emanating from a spoil bank into the first
sedimentation pond, also sampled on March 20, 1984, contained 14.65 mg/1 of
iron, and Inspector Barbara Gunter, who collected the sample, noted iron . .
staining. (Comm. Ex. 2X2) A-sample of the toe of spoil discharge collected
on the same date contained 14.21 mg/1 of iron. (Comm. Ex. 2X2) Seepage from
the bottom of an impoundment located along Unnamed Tributary No. 1, samp]ed on
November 13, 1984, contained 17.90 mg/1 of iron. (Comm. Ex. 2dd) We note

that only one of these Tocations was also sampled by Earthtech--the toe of

continued footnote
Frye, and a spring located on the property of E11zabeth Posp1s11, a]so showed

Tow pH levels.

11Unfortunately, the discharge sampling data presented by the Department is
a hodgepodge of information showing 1ittle consistency with respect to
location of sampling points. Therefore, it is difficult to compare the data
over long periods of time or with that collected by Earthtech except for
isolated instances.
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spoil discharge. Earthtech’s samples of this location on January 1, 1985
revealed iron at 0.2 mg/1 where the discharge was clear and at 1.6 mg/1 where
the discharge had staining. (Brown Ex. 11)

There is no way to align the two sets of sampling data, except we
note that, other than‘fhe toe of spoil discharge, none of the Department’s and
Earthtech’s samples were taken at the same discharge points. Nor does it
appear that any samples were taken at the same point in time. We further note
that both Earthtech’s and the Department’s samples show manganese 1evels
exceeding the 4.0 mg/1 1imit, as well as elevated sulfate 1eve1s,‘

We do not accept Brown’s argument that the data collected énd'
analyzed by the Department was not reliable. On the contrary, the Department
presented testimony at length describing the sampling methods employed by its
inspectors and the testing procedures utilized in its laboratories. We find
the data:preSented by the Department to be credible and reliable and,
therefore, -hold that the Department met its burden of proving that )
discharges exceeding the effluent 1imits of the regulations were eméﬁating
from the site coVered3by~BroWﬁ’s MDP in violation of the761ean_Streams Law and
25 Pa.Code §87.102.

©In testimony presented at hearing, Brown’s president stated that his
operation did not strip mine the entire‘area cdvered by the MP’s, and that his
mining operation did not affect an area of MP 273-4 where the Department had

indicated a "discharge” on Commonwealth Ex. 1. (T. 470-471) Mr. Brown
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attributed the discharge to en'o1d, abandoned deep mine located on MP 273-4.
(T. 471) Since this argument was not raised in Brown’s Post-Hearing Brief, it

js deemed to have been abandoned. Laurel Ridge,'sugra.12

Degradation of Unnamed Tributary No. 1
The Deparfment asserts that the unauthorized discharges emanating
from Brown’s site have resulted in the dégradation of Unnamed Tributary No. 1,
which is a tributary to Four Mile Run. A portion of Unnamed Tributary No. 1
flows through the area covered by Brown’s MDP, specifically the section
designated as "Auger Area" on Comm. Ex. 1. ; |
Four Mile Run and its tributarie; are designated as "trout stocked
fisheries” at 25 Pa.Code §93.9. MAs such, they must meet specia]ly designated
water qua11ty criteria set forth at 25 Pa Code §93 7. The water quality
cr1ter1a for trout stocked f1sher1es 1nc1ude the following 11m1tat1ons
oH 6.0-9.0
Iron Not exceeding 1.5 mg/1 for total <iron

Manganese Not exceeding 1 mg/]
Sulfate Not exceeding 250 mg/]

12However we wish to point out that under §316 of the Clean Streams Law,
35 P.S. §691.316, Brown, as an "occupier" of the entire site covered by the
MP’s, is liable for any unlawful discharges emanating from the site,
regardless of whether the area where the discharges arose was mined or not.
See Harbison-Walker Refractories v. DFR, 1989 EHB 1166, 1173; See also Adams
Sanitation Co., Inc. v. DER, EHB Docket No. 90-479-W (0p1n1on -and Order
issued February 20, 1991) (Landf111 operator held 1liable for contamination
emanating from ent1re leased site, not s1mp1y that portion where waste had
been d1sposed ) Furthermore, as to Brown’s argument that any discharge on MP
273-4 is attributable to the abandoned deep mine located there, under section
315(a) of the Clean Streams Law, 35 P.S. §691.315(a), a surface mine operator
is 1iable for any unauthorized discharge from its permit site, even if the
discharge pre-existed the mining and regardless of whether the operator
affected. or worsened it. Thompson & Phillips Clay Co., Inc. v. DER, 1989 EHB
298, aff’ ‘Pa.Cmwlth.  , 582 A.2d 1162 (1990); Bologna Mining Co. v. -
DER, 1989 EHB 270. . ' _
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Pre-mining samples of Unnamed Tributary Ne. 1, i ‘taken by former

Department Mine Conservation Inspector Willdiam Sray wen June 5, 1973 and July .

10, 1973, showed “iron and sulfate levels within these 1 }mﬂ;sl3 ,

Mr. Sray sampled at Ffour locations: three points along Hnnamed “Tributary Ne. .

1 (Samples No. 2293, 2294, and :2295) and at one point along unaffected Unnamed

Tributary No. 3 {(Sample No. 2296).. The results were as fiollows:

2293

6-15-73:
Iron i(mg/1) .18
Sulfate (mg/1)

7-10-73:
Iron {(mg/1) .32
Sulfate (mg/1) 12

2294 2296
J6 .20 22

2295

.05 .13 .19
20 20 15

(Comm. Ex. 4)

In 1981, by which time Brown had been zcoﬁ:duvct 1ng min ~1'ﬁg at the site

for approximately eight years, Department ZIz‘n:s‘p'ect;or John f‘Mﬁ«r»rydtﬂ: collected

samples from the same locations as those .vsur«,veyed by Mr. Sray :/a‘b:cw/e.,‘j14 Mr.

Marryott’s sampling revealed that iron levels had ‘increased somewhat and that

sulfate “T‘e».-vel:s had risen dramatically at the points along ..Unnfamed TH:but:ary

No. 1 as follows:

8-7-81
Iron (mg/1) 7.25
Sulfate (mg/1) 540

- 8-10-81: v
Iron (mg/1) 8.78
Sulfate (mg/1) 640

2295 2296
.64 1.33 .08
340 340 14

2294

2,01 .20
360 16

- 137he June 5, 1973 samples were tested for iron only. The July 10, 1973
samples were tested for both ‘iron and sulfate. '

Y45 noted ﬁeaﬂ jer <in footnote 11, the Department «did not <ch;nzsi%ifs¢fe'n?cly
sample at ‘the :same locations and, ‘therefore, we do not have data for .each

location on each date of sampling.
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9-4-81:

Iron (mg/1) - 11.8
© 364

Sulfate (mg/1)
| | ~ (Comm. Ex. 2A, 2B, and 2C)

With respect to the samp11ng po1nts along Unnamed Tributary No. 1,
both 1ron and su]fates had 1ncreased from their pre- m1n1ng levels. In
part1cu1ar, the iron 1eve1 at samp11ng po1nt no. 2293 was we]] above the
max1mum a]]owab]e 11m1t of 1.5 mg/] on a11 ‘three dates that Mr. Maryott
sampled. In addition,:su1fate Tevels were elevated at all three of the
samp11ng po1nts along Unnamed Tr1butary No. 1 exéeeding the maximum 250 mg/]
11m1t set by §93. 7. 0n1y samp11ng po1nt no. 2296 along ‘Unnamed Tributary No.
3, the tr1butary not affected by mine dra1nage, ‘showed no significant change -
from pre m1n1ng samp]es and was well within the 11m1ts of §93.7.

Brown presented testimony at hearing from Geologist Edward Steele,
who testified that theipre-mining sampies'taken by Mr. Sray may reflect lower
than actua1 iron levels because it is 1ikefy that his samples were unpreserved
at the'time they were collected. (T. 805) (F.F. 17, 18) However, eten though
thisimay be ttde;'it does not account for the dramatic increase in iron levels
ofdthe sanbles taken from Unnamed Tributary No. 1, especially sample no. 2293.
Nor does it eXplatn the Tack of an increase in the iron level of sample no.

2296, a]ong the tributary not affected by mine drainage;15 A

15Comm. Ex. 2P contains the results of samples taken by Inspector Barbara
Gunter on August 18, 1981. One sample shown therein is stated to have been
collected at the same point as No. 2296. However, the readings (iron at 6.02
mg/1 and suifate at 840 mg/1) are completely out of proportion with those of
August 7 and 10, 1981. Unfortunately, the Department presented no sampies
after this date which were clearly identified as having been taken at point
No. 2296,: so we have noth1ng further to which to compare this apparent
inconsistency.  However, since it appears un11ke1y that iron and su]fate _
footnote continued , _ _
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SampTesJof Unnamed Tributary No. 1 taken in 1983 by Inspectors
Marryott or Gunter again showlelevated.Ievels of iron, sulfate and, also,
manganese. Unfdrtunate]y, the samples are not clearly ident%fied as'having
been taken in the same 1ocatiqns as pre-mining sampling points 2293-2296, so
we can make no pre-minﬁng/post—mining cpmpariﬁon. Also, as with mbétrof the
post-mining sampling data presented‘by‘the DEpgrtment, ﬁhere appears to be nb;
consistency as to where the»Departmeptksampled but, rather, we are’sihp1y:’ B
faced with data on samp]es'taken froﬁ scatteredvTocations. |

On March 10, 1983, Inspector Marryott sampled Unnamed Tfibutafy Noi 1
above and below its intersection with‘a discharge from the treatment pbnd on
: Brown's site. The sample above the intersection showed manganese af 17.09
mg/1 and sulfate at 774 mg/1. Iron was at an acceptable level of 1.25 mg/1.
(Comm. EX. 20)‘ The sample collected downstream of the intersection showed
manganese at 8.99 mg/1 and sulfate at 738 mg/1. Irbn again was at an |
acceptable level of .20 mg/T; (Comm. Ex. 20) A sample cpi]ected 5e1ow ther
treatment pond and sediment pond discharge,oh August 25, 1983 éhows iron at
what appears to read 2.28 mg/1, manganese at 11.01 mg/1 andvsulfétebat 984
mg/1. (Comm. Ex. 2R) A_November 2, 1983 sample of the tribqtary taken below
the mining operation contained 8.07 mg/1 of manganese and 1020 mg/1 of
sulfate. (Comm. Ex. 2T) \

Department samples of Unnamed Tributary No. 1 collected in 1984
continued to show e]evatedllevels of manganese, sulfate, and, in some

instances, iron. A sample taken by Inspector George Hartenstein on February

continued footnote

‘levels would have increased so dramatically in such a short period of time, we
beljeve that Inspector Gunter’s August 18, 1981 sample incorrectly labeled
this point as no. 2296. We, therefore, discount the data contained in that

Taboratory report.
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9, 1984, approximately twenty_feet,be]ow where the treatment pond discharge
entered Unnamed Tributary No. 1, contained 9.28 mg/1 of manganese, 858 mg/1 of
sulfate, and 10.04 mg/1 of iron. (Comm. Ex. 2X1) Additional sampling
conducted throughout -1984 consistently revealed elevated levels of manganese
and su]fate'and, iﬁ,certain instances, iron. (Comm. Ex. 2X2 to 2dd)

. Other sampling conducted by the Department also indicated that the
odality of Unnamed Tributary No. 1 had been degraded by mine drainage.
Ideally, in order to determine:whether mine drainage has caused degradation of
a stream, an area upstream of the pollution is compared to an area downstream
of it. (F.F. 122) However, that was not possible in this particular
instance, according to Department Water Pollution Biologist Hobart Baker, who
surveyed Unnamed Tributary No. 1 in October 1981. Therefore, he compared the
condition of Unnamed Tributary No. 1 with another‘tributary of Four. Mile Run,
Unnamed Tributary No. 3, which was not receiving any drainage from the Brown.
mine site. (F.F. 124, 125) As part of the survey, Mr. Baker took water
samples and assessed the aquatic communities of the two streams. Unnamed .
Tributary No. 3 appeared clear, had very little sediment, and contained a
healthy aquatic community consisting of thirteen different types of
invertebrates and vegetation not normally found in streams affected by mine
drainage. (F.F. 125, 131, -132) On the other hand, Unnamed Tributary No. ‘1
had a depressed aquatic community containing only a crane fly larva and a
crayfish. In addition,. there was orange staining on the rocks. (F.F. 129,
130) |

Water samples taken at these points showed Unnamed Tributary No. 3

with only .32 mg/1 of iron, while Unnamed Tributary No. 1 contained 7 mg/1 of
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iron. ' Unnamed Tributary No. 1 also contained a much higher amount of
suspended solids. (F.F. 152)

Mr. Baker conducted the same survey again in the spring of ‘1984 with
similar results. Unnamed Tributary No. 3 contained a similar assemblage of °
organisms as those observed in October 1981. (F.F. 136) Unnamed Tributary
No. 1 again showed signs of siltation and orange staining on the rotks, as
well as white precipitate on the bottom of the stream. Only one aquatic
invertebrate, a crane fly, was found. (F.F. 134, 135, 137)

Mr. Baker conducted a third survey of the same stations in December
1984, again with similar results. (F.F. 142, 143, 144) While the sdrvey
odint at Unnamed Tributary No. 3 was clear and contained a variety of aquatic
invertebrates, the survey point at Unnamed Tributary No. 1 was in fhe same " °
condition as on Mr. Baker’s prior visit and contained only a single crane fly.
(F.F. 143, 144) At this time, Mr. Baker also surveyed at a point downstream
of UnnamedjTributary'No. 1’s confluence with a second affected tributary,
designated as Unnamed Tributary No. 2. This location contained white
precipitate and obvﬁous’siltation on the bottom~df‘the>stream~béd; 'No~aquatic
invertebrates were found except for a single stone fly. (F.F. 145)

‘According to Mr. Baker, in a watershed comprised of a number of
different tributaries, such as Unnamed Tributaries No. 1 and 3, the aquatic
communities will be similar where they have not been affected by mining
activities. - (F.F. 150) The fact that the aquatic communities of Unnamed
Tributaries No. 1 and 3 are so startlingly dissimilar indicates that something
has had an adverse effect on the water quality of Unnamed Tributary No. 1.
(F.F. 151) The findings of Mr. Baker’s surveys show that the physical

conditions of Unnamed Tributary No. 1, i.e. elevated iron and siltation, have
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caused itsrdepressed.aquatié community. = According to Mr. Baker, he has never
seen conditions comparable to those at the survey point along Unnamed
Tributary No. 1 in any unaffected stream, and it is his conclusion that
Unnamed Tributary No. 1 definitely exhibits characteristics of mine drainage.
(F.F. 154, 155)

Finally, both sides presented eyewitness testimony as to the
condition of Unnamed Tributary No. 1 both prior to and after mining had taken
place. The Department presented the testimony of two individuals familiar
with the area. They testified that prior to Brown’s mining, Unnamed Tributary
No. 1 had been clear, but that following mining it had turned a rusty-brown.
color and stones in the stream bed had turned brown. (F.F. 24, 28) On the
reverse side, Brown presented the testimony of three long-time residents of
the area who claimed that the tributary had contained red staining long before
Brown’s mining had taken place, and that the condition of the stream at the
time of hearing was no different from that prior to mining. (F.F. 30, 31, 34,
38)

‘Despite this conflict in testimony as to the pre-mining condition. of .
Unnamed Tributary No. 1, we note, as the Department points out in its
Post-Hearing Brief, that Inspector Sray’s pre-mining report and survey of
Unnamed Tributary No. 1, prepared in 1973, makes no mention of any red or.
brown staining in the stream.16 Had there been any staining at that time it

would have been noted in Mr. Sray’s report.

16A]though there are notations on the field map accompanying the survey
which show the location of staining in Unnamed Tributary No. 1, Department
Hydrogeologist Nancy Pointen testified that she placed the notat1ons on the
map during a hydrogeologic inspection of the surface mine site in 1981, after
mining had begun. (F.F. 24)
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Based on the evidence before us, we find it more credible that' there
was little or no staining of Unnamed Tributary No. 1 prior te Brown’s mining.
Also based on the evidence before us, we find that the unauthorized discharges
emanating from Brown’s mine site have caused degradation of Unnamed Tributary :
No. 1. Therefore, we gustain the Department’s issuance of Order I.and those -
portions of Orders I(A) and II deaTing'with degradation of Unnamed Tributary
No. 1.

Degradation of Pine Brook Springs and Pond

Order IV charged Brown with unauthorized discharges causing ‘the

degradation of Pine Brook Springs and Pond, located on the property of Glenn
Frye.

- The water quality of Pine Brook Springs and Pond at the time of.
hearing was characteristic of acid mine dréinage in that it had a Tow pH
level, high acidity, and high levels of manganese, aluminum, and sulfate.l’
(F.F. 90, 92) It is not typical of the naturally-occurring water quality
condition in the Chestnut Ridge area, which has good pH level, little or no -
acidity, and significantly lower levels of manganese and sulfates (less than 1
mg/1 and 14-16 mg/1, respectively). (F.F. 91) On the other hand, except for
iron level, the water quality of Pine Brook Springs and Pond is very similar

to that of the pit water found on Brown’s site. (F.F. 90) The pit itself -

17Samp]es taken from April 1984 to November 1984 showed pH levels ranging
from 3.5 to a high of only 4.6, acidity as high as 248 mg/1, manganese ranging
from 5.10 mg/1 to 12.50 mg/1, aluminum ranging from 2.42 mg/1 to 21.40 mg/T,
and sulfate levels averaging near 500 mg/1. Only iron was at an acceptable
level, ranging from .10 mg/1 to 1.99 mg/1. (Comm. Ex. 6 and 10)
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dips in the direction of Pine Brook Springs and Pond. In addition, the
recharge area for the Springs and Pond includes that part of the surface mine -
on which the pit is located. (F.F. 88, 93) |

Although the Department was not able to produce any pre-mining S
samples of Pine Brdbk'Springs'and Pond to compare with its post-mining
condition, it is apparent that ‘something has degraded the quality of the
Springs and Pond since it is atypical of other water in the area, but closely
resembles pit water from the mine site. Based on the data available,
Department Hydrogeo1ogi$ts Michael Smith and Joseph Schueck conc¢luded to a
reasonable degree of scientific certainty that Brown’s mining activities had
caused degradation of the water quality of Pine Brook Springs and Pond. (T.
233-34, 335) “Furthermore, although Brown’s expert witness, Geologist Edward -
Steele, testified that his study of the area did not lead him to believe that
the contamination of the Springs and Pond had been caused by Brown’s mining,
he could identify no other poSsibie source of contamination.

" Brown argued in its appeal that some other source was responsible for
any“degradation of Pine Brook Springs and Pond and Unnamed Tributary No. 1,
and that discharges from-its site had not resulted in any contamination.
However, the Department c]eakly—estab113hed that discharges not meeting the
Timits of 25 Pa.Code §87.102 were emanating from Brown’s mine site. The
Department further established that the condition of Unnamed Tributary No. 1,
Piné Brook Springs and Pond;, and the Pospisil Spring has degraded since the
start of Brown’s mining.' Finally, no evidence was presented as to any

pdssibie’SOUrces of contamination 'in the area other than the Brown mine site.
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We find that the Department met its burden of proving that unauthorized :
discharges from Brown’s mine site entered waters of the Commonwealth in
violation of the Clean Streams Law and 25 Pa.Code §87.102.

Order II_cited Brown for failing.to backfill concurrent with mining,
failing to construct and‘maintain adequate erosion and sedimentation controls,
failing to control accelerated erosion and sedimentation, failing to apply
mulch to all regraded and topsoiled areas, failing to adequately revegetate
backfilled areas, and failing to establish temporary vegetative cover on
stockpiles of topsoil.

Department Inspector Barbara Gunter testified that, even as late as
the date of hearing, the mine site was in various stages of reclamation. The-
area of the mine site covered by MP 273-4(A3), although backfilled, still
needed to be regraded, topsoiled, and planted. No erosion controls were being
maintained on the areas covered by MP 273-4(A2) and MP 273-4(A3), cher than
one pgnd,whﬁch had become silted. The section of the surface mine subject to
MP 273-4(A4) had been partiaTiy rough-graded, but still contained an area with
open pits which required backfilling and grading, topsoil, and revegetation.
Stockpi]es of topsoil which had not been stabilized by temporary Qégetétive
cover were Tocated on parts of the areas subject to MP's 273-4(A2), 273-4(A3),
and 273-4(A4). Finally, the previously mentioned large open pit, located on
an unbonded area within the boundary of the MDP, still remained, and seepage
from spoils was flowing into it. (F.F. 39, 40, 45, 47) Brown’s president
confirmed that reclamation had not been completed at the time of hearing. (T.

474-475)
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Failure to backfi]l'and grade is a vio]atioh_of 25 Pa.Code . -

§87.141 and section 315(a) of the Clean Streams Law, 35 P.S. |
§691.315(a), which requires that backfilling be performed in.-connection with
operation of a mine. Failure to apply vegetative cover violates 25 Pa.Code
§887.147 and 87.153.-3Fai1ure to maintain adequate erosion.and sedimentation
controls constitutes a violation of 25 Pa.Code §87.106.

The evidence indicates that Brown failed .to reclaim the mine site in
accordance with the requirements of the Clean Streams Law and the regulations,
and that the Department was clearly acting within its authority in issuing
Orders I(A) and II requiring Brown to comply with the requirements thereof.

35 P.S. §691.610.
Conclusion.

Having found that Brown violated the Clean Streams Law and 25 Pa.Code
§87.102 by causing or allowing unauthorizeq discharges of mine drainage from
its site to enter waters of the Commonwealth, thereby causing them to degrade
in quality, and, further, having found Brown in violation of the reclamation
requirements of the regulations, we hold that the Department did not abuse its
discretion in issuing to Brown each .of .the compliance orders discussed herein.

CONCLUSIONS OF LAW
1. The Board has jurisdiction over the parties and subject matter of this
appeal. _ |
2. The Board may issue an adjudication based upon a cold record. Lucky
3.-_The~Department_has the initial burden of proof in the appeals of its
orders which require Brown to take affirmative action to abate pollution. 25

Pa.Code §21.101(b)(3).

1111



4. Brown has the burden of proof of affirmative defenses to the orders.
25 Pa.Code §21.101(a).

5. Because Brown failed to appeal Order 111, which found that Brown had
contaminated the private water supply of Lawrence Pospisil and which
required Brown to replﬁce Mr. Pospisil’s water supply,'the~findings of that
order are final and binding upon Brown and Brown cannot challenge them in
this broéeeding_ Armond Wazelle, supra.

6. Section 315(a) of the Clean Streams Law, 35 P.S5. §691.315(a),
prohibits a discharge from a mine unless the discharge is authorized by permit
and complies with the regulations. Harmar Coal, supra.

7. Section 87.102 of the Yeéu1ati0ﬂs, 25 Pa.Code §87.102, prohibits any
discharge from a surface mine which is acidic and which has a pH less than
6.0. The maximum 1imits allowable for concentrations of iron and manganese
are 7 mg/1 and 4 mg/1, respectively.

8. Section 401 of the Clean Streams Law, 35 P.S. §691.401, prohibits the
pollution of the waters of the Commonwealth from any source.

9;"‘Causing‘and allowing unauthorized discharges from a surface mine or -
dischargeS'which pollute and degrade the waters of the Commonwealth -
constitutes a public nuisance. Sections 3, 307{c), and 401 of the Clean
‘Streams Law, 35 P.S. §§691.3, 691.307(c), §691.401; Commonwealth v. Barnes and
Tucker Co., 455 Pa. 392, 319 A.2d 871 (1974) ("Barnes and Tucker I").

10. Whenever the Department finds that pollution or a danger of pollution
is resuiting from a condition which exists on land in the Commonwealth, the
Department has authority to order the landowner or occupier to correct the
condition in a manner satisfactory to the ﬂepartment; Section 316 of the

Clean Streams Law, 35 P.S. §691.316.

1112



11. Brown has caused and allowed discharges of mine drainage from the
surface mine which exceeded the app1icéb1e effluent limitations in section’
87.102 of the regulations, 25 Pa.Code §87.102.

12. Brown has caused and allowed discharges of mine drainage from the
surface mine which have polluted and degraded Unnamed Tkibutary No. 1 and Pine
Brook Pond and Springs. R

13. Brown has created a public nuisance by causing and a11owing'di§charge§
from the surface mine which exceed the applicable effluent limitations in the
regulations and by polluting and degrading Unnémed Tributary No. 1 and Pine
Brook Pond and Springs.

'14. Brown ‘is liable, as an occupier, for correcting the polluting
conditions on the surface mine. 35 P.S. §691.316. ‘

15. Brown has failed to-operate the surface mine in accordance with all
applicable regulations.

16. Brown has failed to comply with the regulations which require a
surface mihiﬁéloperator to‘patkfi11 and reclaim a surface mine to approximate
original contour within si*ty (60) days after the completion of all coal
removal, to apply mulch to all are#s of the surface mine that have been
regraded_and”tobgoi]ed, to revegetate the surface mine, to construct and
maintain appropriate erosion and sedimentation controls, and to establish
temporary vegetative covérs on stockpiles of topsoil. 25 Pa.Code §§ 87.98,
87.106, 87.141, 87.147, and 87.153.

| 17. - The Department haS'quthbrity to issue such orders as are necessary to
obtain compliance with the provisions of the Surface Mining Act and the Clean
Streams Law and to abate public nuisances, including orders requiring

reclamation and the collection and treatment of mine drainage from a surface
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mine. Section 4.3 of the Surface Mining Act, 52 P.S. §1396.4c, and Section
610 of the C]ean Streams Law, 35 P.S. §691.610.

18. The Department acted reasonably and in accordance with the law and did-
not abuse its discretion in issuing the orders which are the subject of this
appeal . ‘ ‘

19. The Department has sustained its burden of proof in this consolidated

appeal of its orders.

ORDER ‘

AND NOW, this 25th day of June, 1991, it is ordered that the .
Department’s orders of Augdst‘28, 19815 May 18, 1983; June 29, 1983; March 29,
1984; and May 23, 1984 are sustained, and Brown’s appeals of these orders,
consolidated at EHB Docket No. 83-159-G, are dismissed.

ENVIRONMENTAL HEARING BOARD -

WW%
MAXINE WOELFLING

Administrative Law Judge .
Chairman

(e d s

- ROBERT D. MYERS
Administrative Law Judge

Member

T manee > Fonitscd
TERRANCE J. FITZPA K '
Administrative Law Judge
Member
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Board Member Richard S. Ehmann recused himself in this matter. .

DATED: June 25, 1991

cc: Bureau of Litigation
Library: Brenda Houck
For the Commonwealth, DER:
Diana Stares, Esq.
Western Region
For Appellant:
William C. St111wagon Esq
Greensburg, PA ;

rm
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD
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HARRISBURG, PA 17101-0105 M. DIANE SMITH
717-787-3483 SECRETARY TO THE BOARD
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FERN E. SMITH

V. EHB Docket No. 90-433-MR
‘COMMONWEALTH OF PENNSYLVANIA

DEPARTMENT OF ENVIRONMENTAL RESOURCES
and FULKROAD LANDFILL, INC., Permittee

*e o8 06 00 0é se sé oo

Issued: June 25, 1901

{

OPINION AND ORDER
SUR
MOTION FOR SUMMARY JUDGMENT

Robert D. Myers, Member

Synopsis

A Motion for Summary Judgment is granted in favor of a permittee’when
the objections stated by a third-party appellant relate to prior permits and
alleged lax enforcement on the part of DER. Allegations of non-compliance
under prior permits will not be considered a challenge to,permittee‘s
compliance history when the only documents relate to a period prior to
permittee's écquisition of a landfill. An appellant proceeding wifhout legal
counsel is not excused from stating a case under principles of substantive
law.

OPINION

Fern E. Smith (Appellant), wifhout assistance of legal counsel, filed
a Notice of Appeal on October 16, 1990 from the issuance by the Department of
Environmental Resources (DER) on September 27, 1990 of Solid Waste Permit No.

101539 to Fulkroad Landfill, Inc. (Permittee), authorizing the construction
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and operation of a municipal waste landfill in Washington and Upper Paxton
Townships, Dauphin County. The objections stated in the NoticefofJAppéa] are
as follows:.

1. The issuance of Permit No. 101539.

2. The issuance of past permits relating to -
Fulkroad Landfi]l

3. Adjacent land owners not belng not1f1ed when
permit changes were made.

© 4., Our well not charted on landfill maps.

5. The Department's lack of enforcement in:
. regards ‘to past non- compliance.

: On February 12, 1991 Permittee f11ed a Motijon for Summary Judgment1
;w1th the sworn aff1dav1t of Sy]van W. Kretz P.E. and port1ons of the
deposition of Appellant attached. The Motion asserts that, since Appe]]ant's
objections relate so]aly to prior permits,\summary Jjudgment should be entered
in favor of Permittee. By letter dated Febkuary 15, 1991 DER notified the
Board that it had‘no objectidn to the granttng of Permittee's motion.
Although giveh written notice that aﬁy response tovPerﬁittee's motion had to
be ft]ed by March 4, 1991 Appel]ant made no such filing. She did respond,
‘:however on Apr11 2 1991 to a March 25, 1991 1etter to the Board from
'Perm1ttee s 1ega1 counse] citing a recent Board dec151on in support of the
Motion. In th]s response, Appel]ant basically reiterated her comp]a1nts about
past comp]iance problems. | | B

The Motion can be granted 1f the Not1ce of Appea] depoSition and

‘vaff1dav1t show that there is no genu1ne issue as to any material fact and that

1 Also included were a Motion to Dismiss for Failure to Prosecute and a
Motion for Stay of Requirement to File Pre-Hearing Memorandum. The Motion to
Stay was granted in an Order issued February 13, 1991. The Motion to Dismiss
is mooted by our disposition of the Motion for Summary Judgment.
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Permittee is entitled tO‘judgmentras a matter of law:  Pa. R.C,Pzw103§,zgﬁ;n
passing upon the motion, the Board is required to view it in the light most
favorable to appellant: Robert C. Penoyer v. DER, 1987 EHB 131.

The affidavit recites that Permit No. 101539 relates to a new
landfill adjacent to one permitted in 1978 and closed in 1988. The old
Tandfill is adjacent to Appellant's property, lyihg between that property and
the new 1andfii1. Chambers Developmeht Company,-Inc. purchased the old
landfi11 in 1986 and had the permit transferred to Permittee (a wholly-owned
subsidiary) in 1987.

In Appellant's depos1t1on taken on December 20 1990, she states
repeated]y that her obJect1ons relate to the old 1andf111 and what she alleges
is lax enforcement by DER. The c1earest statement is on page 51 where she

In fact, everything I'm disputing has to do with |

the original permit. Because, had those things

been in compliance in the first place, these

- people wouldn't even be in my neighborhood.

applying for a permit now. They're only there

because they bought a damn mess. That's - - they

don't know how to get out of.

| Challenges to past permits and perm1t mod1f1cat1ons cannot be

cons1dered in this appeal because the Board lacks Jur1sd1ct1on to review any
, act1on of DER not brought before us by appea] during the 30- day period
| vprov1ded in our rules: 25 Pa. Code §21 2.
The only remaining objection concerns DER's'alleged lack of

v.enforcement of past non-comp]iance at the old landfill. Complaints of this

nature also do not fall within the Board's jurisdietion since they deal with

2 Appe]]ant also filed a number of documents and a one-page letter
apparently intended to be a pre-hearing memorandum .on January 23, 1991 This
filing also will be considered.
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"non-action” rather than "action" and concern DER's prosecutorial discretion:
Washington wanshrp Cbncerned Crt1zens v. DER et al Board Doehet No.
90-152-F, Opinion and Order 1ssued February 8 1991 | ) h
In an effort to find some susta1nab1e basis for appea], 1f poss1b1e,

we also considered whether this objection could constitute a challenge to
Permiftee's'compliénce'histbry under section 503 of the Solid Waste Management
Act, Act of July 7, 1980, P.L. 380,'35 P.S. §6018.503, during the period it
has qwned the old landfill. Appellant does not specify whether the past
noh-cehplience eccu}hea prioh,to or subsequent to Permittee’s acquisition of
the old tandfill in December 1986. The documents filed with the Board on
January 23, 1991 relate to enfbrcement problems predating Permittee’s
acquisition. For us to assume that Appellant intended to challenge
Permitteefs comp]iance~history on this state of the record would be gross
sbeehletion,;to say fhé_jéaétﬁ

| Our}phocedura] rulés require Appellant to state specific objections
to DER’s action: 25 Pa. Code §21.51. These objections must show a basis for
relief under princip]es of substantive law. Simply because Appellant has
chosen to proceed w1thout the assistance of legal counsel does not excuse her
from comp1y1ng with these requ1rements Jones v. Rudenstein, ____ Pa. Super.
Ct. ___, 585 A.2d 520 (1991). There are no genuine issues of fact and

Permittee is entitled to judgment as a matter of law.
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 ORDER

AND NOW, this 25th day of June 1991 the Motlon for Summary Judgment

is granted and Judgment is entered for Perm1ttee

ENVIRONMENTAL HEARING BOARD. .

Wagine Woddfing
MAXINE WOELFLING
Administrative Law Judge

Chairman

ROBERT D. MYERS ’
Administrative Law Judge
- Member

JMhnunuectr'Fafz;aiab;l!
TERRANCE J. FITZPATRICK
Administrative Law Judge

Member
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-

" =" RICHARD S. EHMANN
Administrative Law Judge
Member - .

J N. MACK
- Administrative Law Judge
mber

DATED: June 25, 1991

cc: Bureau of:Litigation
Library: Brenda Houck
Harrisburg, PA
For the Commonwealth, DER:
Robert Abdullah, Esq.
Central Region
For the Appellant:
Fern E. Smith, Esq.
Harrisburg, PA
For the Permittee:
Eugene E. Dice, Esq.

bi “Harrisburg, PA -

s
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- COMMONWEALTH OF PENNSYLVANIA

ENVIRONMENTAL HEARING BOARD
101 SOUTH SECOND STREET
SUITES THREE-FIVE C
HARRISBURG, PA 171010105 " M. DIANE SMITH
717-787-3483 . SECRETARY TO THE BOARD
TELECOPIER 717-783-4738

SHIPMAN SANITARY SERVICE, INC.
v. EHB Docket No. 90-275-E

COMMONWEALTH OF PENNSYLVANIA |
DEPARTMENT OF ENVIRONMENTAL RESOURCES Issued: July 1, 1991

ADJUDICATION

*
.
.
.
.
Y
e
.
.
-

By: Richard S. Ehmann, Member

Synopsis
Where the party bearing the burden of proof in an appeal fails to file a

Post-Hearing Brief on the issues raised in its appeal, it is deemed to have
abandoned all issues raised therein according to Luckx Strike Coal Company v.
Commonwealth. DER, 119 Pa. Cmwlith. 440, 547 A.2d 447 (1988). Under such
circumstances, an adjudication dismissing the appeal should be entered.
| Background

On July 6, 1990, Shipman Sanitary Service, Inc. ("Shipman") filed an
appeal with this Board challenging the propriety of conditions placed in
Permit No. 603077 as issued to Shipman by the Department of Environmental
Resources for the agricultural utilization of sewage sludge on land in
Washington Township, Greene County. In due course, the parties filed their
respective Pre-Hearing Memoranda and we 1isted this matter for a hearing on

the merits to occur on January 14 and 15, 1991. On January 10, 1991, Board
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member Ehmann .issued an Order granting in-part a DER Motion To Limit Issues "=
(the order also denied a:portion of. the motion).1 ‘On January 14, 1991, the.
Board held the hearing on the merits of this-appeal and, after receipt of this
hearing’s transcript, issued our order of April-3, 1991, as to the filing of:
Post-Hearing Briefs by the parties. That Order provided in relevant part:

1) Shipman Sanitary Services, Inc. shall file
its Post Hear1ng Brief on or before May 3, 19913

2) The Department of Env1ronmental Resources
shall file its Post-Hearing Br1ef on or before
June 3, 1991; and

3) Any rep]y br1efs sha11 be f11ed on or before
June 13,-1991. - . . ‘

While we received DER’s Brief on June 3, 1991, we have had no
communication of any type from Shipman or its counsel.
| DISCUSSION
-~ The first issue raised in DER’s Post-Hearing Brief is dispositive of this
appeal without the ‘need for this Board to prepare detailed findings of fact -
andtconclusions of -law which relate to the factual and legal issues raised at:
the merits hearing. Accordingly, we focus on that issue.

Pursuant to 25 Pa. Code §21.101(a), Shipman bears the burden of proof in
this case. It is asserting the affirmative, i.e., a right to this permit
absent the conditions inserted therein by DER. Municipal Authority of the
Township of Union v. DER, 1989 EHB 1156. The fact that Shipman bears this

burden is critical, because, through Lucky Strike, supra, Commonwealth Court

lsee Shipman Sanitation Service, Inc. v. DER, EHB Docket No. 90-275-E
(Opinion issued January 10, 1991).
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has made it clear that a party appearing before this Board is deemed to waive:
those issues not raised in its Post-Hearing Brief. Russell Joki v. DER, 1990
EHB 1329.. Here, Shipman has failed to file any Post-Hearing Brief. Thus, -

under Lucky Strike, it has waived its right to contest all issues raised in :-

the Notice Of Appeal it filed with us to commence this proceeding. Laurel

Ridge Coal, Inc. v. DER, 1990 EHB 486.

Shipman has thus effectively failed to prosecute its appeal and elected to
abandon this proceeding.

Where a party fails to go forward with its case and bears the burden of
proof, we have previously dismissed appeals as a sanction pursuant to 25 Pa.
Code §21.124. Keystone Mining Company, Inc. v. DER, 1987 EHB 88.

Here, if DER bore the burden of proof, we would not dismiss without first |
satisfying ourselves that DER’s actions were proper. However, Shipman’s
failure to file its Post-Hearing Brief where Shipman also bears ‘the burden of
proof makes such actions unnecessary. We issue,the order below, dismissing
this apﬁea] based upon the above, not as a sanction but because of Shipman’s

failure to prosecute same.
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ORDER
AND NOW, this 1st day of July, 1991, the appeal of Shipman is dismissed
and the action of DER ig»i§5ujng Permit 603077 to Shipman is sustained.

Y

ENVIRONMENTAL HEARING BOARD

PHiapirs  loccpeivg
MAXINE WOELFLING  *
Administrative Law Judge
Chairman M

ROBERT D. MYERS
Administrative Law Judge
Member

'7153=~an~e¢==f';?aﬁ;,;;g. 7

TERRANCE J. FITZR®IRICK
Administrative Law Judge
Member

R%E%; S. EHMANN

Administrative Law Judge
Member
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DATED:  July 1, 1991

cc:

med

Bureau of Litigation
Library: Brenda Houck

For the Commonwealth, DER:

Gail A. Myers, Esq.
Western Region

“For Appellant:

Allan MacLeod, Esq.
Beaver, PA
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. permit application.

ENVIRONMENTAL HEARING BOARD
101 SOUTH SECOND STREET

.~ SUITES THREEFIVE _
HARRISBURG, PA 17101-0105 ' M. DIANE SMITH

717-787-3483 SECRETARY TO THE BO/
TELECOPIER 717-783-4738 ’

NEW HANOVER CORPORATION EHB Docket No. 90-379-W
V. ‘

COMMONWEALTH OF PENNSYLVANIA -
DEPARTMENT OF ENVIRONMENTAL RESOURCES

e o8 ¢ se oo oo

Issued: July 3, 1991
OPINION AND ORDER SUR
o L MOTION TO DISMISS AS MOOT
By Maxine Woelfling, Chairman
Synopsis ’ |
iAn appeal of the Deﬁartment_of Environmental Resdurées' (Depértment)
- refusal to process an earth disturbénce permit based on its previous denial of
a re]ated solid waste‘ré-permitting app]ication is dismissed as moot wheh fhe

Department, pursuant to a mandamus judgment, denies the earth disturbance

OPINION

This matter was initiated with the September 12, 1990, filing of a
Jpotjce of appeal by New Hanover}Corporation.(Corporation) cha]Tgnging the
_Deparimépt's‘August 20, 1990; refusal‘to'proceSSfthe Corporation's application
for an earth disturbance permit modification. ‘The Departmenf refused to
process the earth disturbance permit app]ication because it had denied thé

Corporation's application under the 1988 municipal waste management regula-
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tions.l 1In its appeal, the Corporation argued, inter alia, that the
Department was arbitrary and capricious, that the Department violated its duty
under 25 Pa.Code §105.24(a) to coordinate the issuance of permits, and that
the Department’s refusal to process the permit application violated the
Corporation's constitutional rights of due process and equal protection.

On April 17; 1991, the Department filed a motion to dismiss the
appeal as moot. In support of its motion, the Department argued that it was
ordered by the Commonwealth Court on December 19, 1990,2 to review and take
final action on the Corporation’s earth disturbance permit application and
that, in response to the Commonwealth Court’s order, it denied the
Corporation’s permit application on March 4, 1991. Because the Corporation
has appealed the Department’s March 4, 1991, denial to the Board at Docket No.
91-126-W, the Department alleges that there is no further relief for the Board
to grant the Corporation with regard to this appeal. |

The Corporation, on May 6, 1991; filed an answer to the motion to
dismiss, along with a motion to consolidate its appeal at Docket No. 91-126-W
with its appeal at Docket No. 90-379-W, contending that the facts and
proceedings of the earlier appeal are essential to the Board’'s consideration

of the relief sought in the later appeal. Furthermore, the Corporation argued

1 The Department’s denial of the Corporation’s re-permitting application
and the Department’s actions with respect to other environmental control
permits and approvals sought by the Corporation for its proposed landfill are
the subject of numerous appeals before the Board, including those at Docket
Nos. 88-119-W and 90-225-W.

2 The order was issued in response to the Corporation’s application for
peremptory judgment in mandamus at No. 308 Misc. Dkt. 1990.
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that dismissal of the earlier appeal would necessitate supplementing the
record in the newer appeal, noting that the proceedings involve common
questions of law and fact.

On May 13, 1991, the Department filed its response in opposition to
the Corporat1on s motion to consolidate, stating that all facts relevant to
the permit. den1a1 could be presented in the appeal at Docket No. 91-126-W.
Furthermore, since there is no relief the Board can grant in the appeal at
Docket No. 90-379-W, consolidation would not serve to conserve the Board's
time and resources.

A matter before the Board becomes moot when an event occurs which
deprives the Board of the ability to provide effective relief. Empire
Sanitary Landfill, Inc. v. DER, EHB Docket No. 90-187-W (Opinion issued

January 24, 1991), and Schuylkill Township Civic Association v. DER, EHB

Docket No. 90-541-E (Opinion issued March 27, 1991). For the reasons which
follow, the Corporation’s appeal at Docket No. 90-379-W will be dismissed as
moot.-

" The Department’s Mafch 4, 1991, permit denial is, in effect, an event
which prevents the Board from granting any meaningful relief. The Corporation
argued in its appeal of the Department’s August 20, 1990, letter, that the
Department has a duty to process and act on the merits of an application and
’that its refusa] to do so was arbitrary, capricious and violated the
Corporat1on s const1tut1ona1 rights of due process and equal protection. The
Department’s subsequent denial of the earth disturbance permit, performed in
accordance with Commonwealth Court’s mandamus order, resolved these
objections, and, consequently, there is no further re]ief that the Board can

grant with regard to the Department’s August 20, 1990, letter.
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As for the Corporation’s claim that the proceedings at this docket
number are essential to the resolution of its appeal at Docket No. 91-126-W,
this claim ignores one of the fundamental purposes of the mootness doctrine -
‘i.e., to avoid having tribunals expend their resources in the resolution of
matters which are no longer in controversy. To the extent that any of the
filings at this docket are relevant to the Corporation’s appeal at Docket No.
91-126-W, the Corporation may seek to include them in its filings at Docket
No. 91-126-W. We will not maintain an appeal on our docket for such a
purpose.3

| ORDER
AND NOW, this 3rd day of July, 1991, it is ordered that the Depart-
ment’'s motion to dismiss New Hanover Corporation's appeal of the Department’s

letter dated August 20, 1990, is granted.

ENVIRONMENTAL HEARING BOARD

Faginw Wofing

Administrative Law Judge
Chairman

ol

, . MYERS
Administrative Law Judge
Member

3 1In light of the grant of the Department’s motion to dismiss, it is
unnecessary to address the Corporation’s motion to consolidate or New Hanover
Township’s February 25, 1991, petition to intervene.
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DATED: July 3, 1991

cc:

b1

Bureau of Litigation
Library: Brenda Houck
For the Commonwealth, DER:
Mary Y. Peck, Esq.
Southeastern Region

For Appellant:

Marc D. Jonas, Esq.
SILVERMAN & JONAS
Norristown, PA

For Petitioning Intervenor:

Albert J. Slap, Esq.

_Mary Ann Rossi, Esq.
FOX, ROTHSCHILD, O'BRIEN & FRAN
Philadelphia, PA

“Tanance ST Ful

Administrative Law Judge
Member
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD
101 SOUTH SECOND STREET
SUITES THREE-FIVE

HARRISBURG, PA 171010105 M. DIANE SMITH
717-787-3483 SECRETARY TO THE BOARD

TELECOPIER 717-783-4738

LOUIS COSTANZA
t/d/b/a ELEPHANT SEPTIC TANK SERVICE

v. EHB Docket No. 91-140-E

COMMONWEALTH OF PENNSYLVANIA
DEPARTMENT OF ENVIRONMENTAL RESOURCES : Issued: July 3, 1991

OPINION AND ORDER
SUR _QUESTION OF JURISDICTION
By: Richard S. Ehmann., Member
Synopsis
| Subject matter jurisdiction issues may be raised sua sponte by the Board.
Where it appears that an appeal has been filed from a notice of violation
issued by DER which neither changes the status quo ante nor imposes new
ob]igatibns upon the appellant through its issuance, the appeal is not from a
DER action or adjudication and thus jurisdiction does not Tie. Where the
Board determines it lacks jurisdiction over a particular matter, it may
dismiss that appeal.
OPINION
On April 8, 1991, Louis Costanza, t/d/b/a Elephant Septic Tank Service
("Elephant"), filed with this Board a document captioned "Notice Of

Appeal/Petition For Declaratory Relief". This document appealed from a March
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6, 1991 letter from the Department of Environmental Resources ("DER") to
Elephant captioned "Notice Of Violation" which related to allegedly incomplete
Annual Operations Reports for Fourteen permitted septic waste disposal sites.
Because a portion of Elephant’s Notice of Appeal/Petition For‘Dec1ariiory
Relief was.a prayer for relief in which Elephant sought a declaratory judgment
in its favor on its obligations to pay the annual permit administration fee
set forth in 25 Pa. Code §275.222, we notified DER to file a response thereto
by May 6, 1991. On May 6, DER’s counsel hand delivered DER’s response to thef
Board’s office in Pittsburgh.1 ‘By an QOpinion and Order dated Ma} 13, 1991, |
we denied the portion of Elephant’s Notice Of Appeal/Petition For Deb]aratory‘
Relief which sought declaratory relief, holding that as a Board, we lack
legislative authorization to grant such relief. In that Opinion'and Order, we
retained jurisdiction over the remainder of Elephant’s appeal, but provided:
Since it appears that E]ephant has filed an

appeal from a DER letter which may not constitute

a DER "final action", it is further ordered that

within thirty days of the date of this Order,

each party shall file with this Board a-

Memorandum of Law reciting its position on

whether DER’s letter constitutes "an action" of

) DER which is appealable to the Board.
On Juhe 12, 1991, we received DER’s Memorandum of Law from its counsel.

Counsel for Elephant has filed no Memorandum with us. The only communication
we have received from Elephant or its counsel since issuing our Order of May

13, 1991 is a copy of a Petition For Review addressed to the Commonwealth

Court. It seeks review of our Order of May 13, 1991 or alternatively that

1 - Counsel for all parties are reminded that in order to be filed with the
Board, appeals, briefs, and other documents must be filed with the Board’s
headquarters in Harrisburg, 25 Pa. Code §21.32(e). While a courtesy copy of a
document may be transmitted to the Board’s offices in‘'Pittsburgh or Indiana
where circumstances may warrant, that document is not officially filed and,
therefore, docketed, unless transmitted to the Board’s Harrisburg office.
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court’s provision of declaratory relief through exercise of its original
Jurisdiction.

As we have held repeatedly in the past, this Board may raise
- v. DER, 1990 EHB 974;
, 1988 EHB 417.

Plymouth Townshi

jurisdictional issues sua sponte;

Herald Products v. DER, 1989 EHB 1152; Thomas Fahsbender v. DER

We have done so here.

As an administrative tribunal, our jurisdiction is Timited to that which
the Tegislature has authorized. See Section 4 of the Environmental Hearing
Board Act, Act of July 13, 1988, P.L. 530, 35 P.S. §7514. We may hold a
hearing and issue an adjudication only on an "action".2 Where DER acts in
a fashion which does not fit within this phrase’s definition, we lack
jufisdiction to adjudicate appeals. A review of the matters before>us, where
the question is raised of whether or not the Beard has jurisdiction, shows
that we make decisions on this issue on a case-by-case basis. Borough of

Bellefonte v. DER, 1990 EHB 521; JEK Construction Company. Inc. v. DER, 1990

EHB 535; Ed Peterson, et al. v. DER, 1990 EHB 1224.
Turning to DER’s letter in this case, it advises Elephant that it is in

violation of Section 610(9) of the Solid Waste Management Act, the Act of

2 The definition of action is found at 25 Pa. Code §21.2(a). It is:

An order, decree, decision, determination or
ruling by the Department affecting personal or
property rights, privileges, immunities, duties,
l1iabilities or obligations of a person,
inctuding, but not 1imited to, denials, _
modifications, suspensions and revecations of
permits, licenses, and registrations; orders te
cease the operation of an establishment or
facility; orders to correct conditions
endangering waters of the Commonwealth; orders to
construct sewers or treatment facilities; orders
to abate air pollution; and appeals from and
compliaints for the assessment of civil penalties.
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July 7, 1980, P.L. 380, No. 97, 35 P.S. §6018.610, and 25 Pa..Code . - .-
§275.222(d) (1) because Elephant had not submitted the annual $200-per-site
permit administration fee covering fourteen permitted sites for the .-
agricultural utilization of sewage sludge, .Elephant had failed to submit
corrected 1990 reports, and it failed to submit its 1991 reports on the.proper
forms. DER’s Tetter then tells Elephant that this notice of violation will
become part of its permanent qomp]iance history when existing and future
permits are reviewed. Further, DER’s letter tells Elephant how it can correct
these v1o1at1ons (submit the reports, pay the fees, etc.), says Elephant
should do so in thirty days warns that failure may cause DER to assess civil
penalties, advises that DER is not waiving any right it has to take action,
and concludes by saying the letter should not be construed as a final action
of DER. The" 1etter imposes no direct obligations or deadlines on Elephant nor
does it require cOmp1iance by E]ephant with a specific course of conduct. It
does not, for example, mandate compliance in thirty days. Thus, the letter is
not an appealable action. Robert H. Glessner, Jr. v. DER, 1988 EHB 773; Perry
Township Board of Supervisors v. DER, 1986 EHB 888; Basal yga v. DER, 1989 EHB
388; Adams Counfnyanitation Company ("ACSC") v. DER, 1989 EHB 258.

While the letter does indicate that the violations recited therein may be
considered wﬁen DER reviews future applications for permits by Elephant and
that the violations may, in the;future, be the subject of a civil penalty
assessment agaihgt Elephant 5y DER, fhis does not make the letter appealable.
If DER denies a permit based on these alleged violations or assesses a civil
penalty based thereon, Elephant may challenge the existence of these
violations at thaf time. Fiore v. Commonwealth, DER, 98 Pa. Cmwlth. 35, 510
A.2d 880 (1986); Ed Peterson, supra, Adams County, supra.
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Accordingly, we enter the following Order.
ORDER
AND NOW, this 3rd day of July, 1991, it appearing to this Board that it

lacks jurisdiction in this matter because.DER's letter to Elephant does not

represent an action of DER, the appeal of Elephant is dismissed.
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD
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HARRISBURG, PA 171010105 ' . M. DIANE SMITH
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MORTON KISE, et al.

V. EHB Docket No. 90-457-MR
COMMONWEALTH OF PENNSYLVANIA

DEPARTMENT OF ENVIRONMENTAL RESOURCES
and WARRINGTON TOWNSHIP BOARD OF
SUPERVISORS, PERMITTEE and AYCOCK, INC.,
Intervenor

Issued: July 9, 1991

OPINION AND ORDER
SUR.
MOTION FOR PARTIAL SUMMARY JUDGMENT

Robert D. Myers, Member
Synopsis

The Board denies a Motion for Partial Summary Judgment that seeks to
eliminate issues claimed to be purely local in nature and under the exclusive
control of the municipality. Reviewing prior decisions of the Board and the
appellate courts, the Board rules that DER is required to consider the issues
under the planning provisions of the Sewage Facilities Act and in fulfillment
of its responsibilities under Article I, Sectijon 27, of the Constitution of
Pennsylvania.

OPINION

Morton Kise filed a Notice of Appeal on October 25, 1990 challenging
the September 27, 1990 approval by the Department of Environmental Resources
(DER) of a revision to the Official Plan of Warrington Township, York County,

related to a 4-lot subdivision of a 51-acre tract of land owned by Aycock,
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Inc. (Aycock). On October 30, 1990 a Supplemental Appeal was filed adding
Dane C. and Monica Bickley_as,Appe]]antsAand an 18th paragraph to the Notice
of Appeal setting forth another basis for the appeal. Aycock,was permitteq to
intervene by a Board Order dated January 8, 1991. k
On. April 1, 1991 Aycock filed a Motion for Partial Summary Judgment
requesting the Board to rule th§t the grounds for. appeal contained in
paragraphs 10, 11, 16 and 18 of the Notice of Appea] (as supplemented) are not
. within the jurisdiction of DER or this Bdard Appe]]ants responded to the
- Motion on April 22, 1991. On April 29, 1991 DER stated its concurrence w1th
the Motion. Warrington Township filed no response. In the1r,requnse tq,the
Motion Appellants wjthdrew,paragraph 18, 1¢aving on]y paragraphs 10, 11 and 16
in contention. These paragraphs read as follows:

, 10. Development of the four. (4) lot
subdivision where one Tot will be used for
industrial purposes is- inconsistent with
surrounding property, will drastically change the
rural nature of the surrounding area and will
have an adverse impact on the health, safety and
welfare of nearby residents and the env1ronment

11. The Department failed to consider the
adverse impact the proposed subdivision will have
on the environment including, but not limited to,

_an increase in traffic, noise, water pollution,
air pollution and the fact that the subdivision
is otherwise inconsistent with the surround1ng
use of land.

* k Kk k k

16. The Department and mun1c1pa11ty have
fa11ed to evaluate this project's consistency o
with the objectives and policies of the plans and -
provisions Tisted at 25 Pa.Code §71. 21(ag(5)(1)
particularly with regard to Subgaragraphs (D),
(F). (G) (H), (1), (J), and (K
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Aycock submits that these paragraphs raise land use issues within the
exclusive jurisdiction of Warrington Township and beyond the scope of review
by DER or this Board.

The seminal case on this point is Community College of Delaware
County v. Fox, 20 Pa.Cmwlth. 335, 342 A.2d 468 (1975), where it was held,
inter alia, that neither the Clean Streams Lawl nor Article I, Section’

,27'2 of the Pennsylvania Constitution authorizes DER to usurp municipal
powers of planning and zoning. That case'inVolveq DER’s issuance of a permit
for installation of sewer lines, not the approval of an Official Plan revision
under the Sewage Facilities Act.3 That distinction was drawn by the Board '
in Township of Heidelberg et al. v. DER et al, 1977 EHB 266, concluding that,
while it may be that a DER | | H

decision on whether or not to grant a permit for
an interceptor should not involve [it] in
planning decisions, we believe that the law"
clearly requires that [DER] address such
considerations when it is called upon to review
an official plan submission or a revision
thereto. '
(1977 EHB 266 at 273)
The Board also rqcognizedzthat DER's ob]igations'stémming:from Article I,

Section 27, will involve it in considering local planning matters as part of

1 Act of June 22, 1937, P.L. 1987, as amended, 35 P.S. §691.1 et seq.

2 The people have a right to clean air, pure water, and to the
preservation of the natural, scenic, historic and esthetic values of the
environment. Pennsylvania’s natural resources are the common property of all
the people, including generations yet to come. As trustee of these resources,
the %ommonwea]th shall conserve and maintain them for the benefit of all the
people

3 Act of January 24, 1966, P.L. (1965) 1535, as amended, 35 P.S. §750.1 et
seq. .
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the review process for Official Plan revisions: Eagles' View Lake, Inc. v. DER
et al., 1978 EHB 44 at 60. | |
The validity of this view was apparent when Commonwealth Court held
in Concerned Citizens for Orderly Progress et al. v. Commonwealth, Dept. of
Environmental Resources et al., 36 Pa.Cnwith. 192, 387 A.2d 989 (1978), that
DER must review local decisions as part of its Article I, Section 27, duties
even when considering a permit application under the Clean Streams Law, supra.
After not1ng some m1sunderstand1ng ‘about the 1mport of the Fox decision,
supra the Court’ stated ' '
While it is the respons1b111ty of local
governmental agencies to deal with planning,
zoning and other related functions, it is
incumbent upon DER to insure that a proposed
project is in conformity with local planning and
consistent with statewide supervision of
water quality management. Thus, the DER, as
~ trustee of the Commonwealth’s pub11c natural
resources by virtue of Article I, Section 27 of
the Constitution of Pennsylvania, must address
the direct impact of issuing such a permit. (387
A.2d 989 at 993-994)

‘ The broad scope of DER’s inquiry is revealed in Pennsylvania
Environmental Management Services, Inc. v. Commonwealth, Dept.. of
Environmental Resources et al. 94 Pa. me]th 182, 503 A.2d 477 (1986)
dealing with an application for a 1andf111 permit under the Solid Waste
Management Act?. In applying Article I, Section 27, to its review of the
application, DER was directed to consider the impact of the landfill on (1)

the agricultural value of nearbyxlandé, (2) scenic aspects of neighboring

4 Act of July 7, 1980, P.L. 380, as amended, 35 P.S. §6018.101 et seq.
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residences and businesses, and (3) the adequacy of public roads (qt,]ggsp to
the extent necessary to conserve and maintain the existing}publi;‘nafuraiT 
resources). | v}_‘ -

Among the stated reasons for appeal, Appe]lants_havelr@f§edv4rticje
I, Section 27, the provisions of the Sewage'Faci]ities Act,ﬁsupra; and‘thé;
regulations at 25 Pa.Code Chapters 71-73. Based on the fotegoing decisions,
it is clear that the contents of paragraphs 10 and 11 can be raised'ip this
appeal. Paragraph 16, challenging the appropriateness‘of the revision when
measured by the provisions of 25 Pa.Code §71.21(a)(5)(1), a]so,is prope(]y‘
raised. In approving or disapproving an Official Plan or a revision, DEﬁ is
required by 25 Pa.Code §71.32(d) to determine whether §71.21{a)(5)(i) - (iii)
has been satisfied. In approving or disapproving an Official Plan revision
for new land developments, DER is required by 25 Pa.Code §71.54(f) to consider
the requirements of §71.32(d). Thus, by repeéted reference the matters
contained in §71.21(a)(5)(1) are pertinent to an appeal from the approval of
an Official Plan revision. |

Our holding here is consistent with our prior decision in Andrews and
Glatfelter v. DER et al., 1989 EHB 612. We have engaged in an expanded
discuséion here in the hope of more clearly delineating the appellate
decisions mandating our actions. Obviously, there is a fine and indistinct
1iné between considerations that are purely local in nature and under the
exé]usive jurisdiction of the Township and considerations that take on
statewide significance, despite their local nature, and fall within DER's
scope of review. We know of no practical method for separating the two before

hearing.
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AND NOW, this 9thzday of July, 1991, it is ordered as follows:
1. Aycock’s Motion for Partial Summary Judgment is denied.
2. The appeal shall be placed on the 1ist of cases to be scheduled

for hearing.

ENVIRONMENTAL HEARING BOARD

Gkl

 ROBERT D, WYERS
Administrative Law Judge
Member

DATED: July 9, 1991

cc: Bureau of Litigation
Library: Brenda Houck

~Harrisburg, PA
For the Commonwealth, DER:
Marc A. Roda, Esgq. :
Central Region
For the Appellant::
Eugene E. Dice, Esq.
Harrisburg, PA
For the Permittee:
Victor A. Neubaum, Esq.
York, PA
For the Intervenor:
Charles B. Zwally, Esq.
Paula J. Leicht, Esq.

, Harrisburg, PA

sb - CL .
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CENTRE LIME AND STONE COMPANY, INC. o
v. . " : ' EHB Docket No. 88-271-F -

COMMONWEALTH OF PENNSYLVANIA
DEPARTMENT OF ENVIRONMENTAL RESOURCES
and BELLEFONTE LIME CO., INC., Permittee

Issued: July 11, 1991

OPINION AND ORDER SUR
MOTION TO STRIKE AND COMPEL

By Terrance J. Fitzpatrick, Member

Synopsis

A motion to compel answers to interrogatories is denied where the
party serving the interrogatories has its own access to that information or -
has been supplied with the information through discovery in a previous matter.
The motion will be granted where the information reduested has some relevance
to the"subject matter on the action, and it would not unreasdnab]y bﬁrden the
requested party to answer. Where a document is referred to as a meahs’of
response to an interrogatory, the answering party must c]arffy any |
uncertainties not explained by the document.

| OPINION |

This involves an appeal brought by Centre Lime and Stone Company,
Inc. (Centre) objecting to the Department of Environmental Resources (DER)
reissuance of a surface mining permit to Bellefonte Lime Company, Inc.
(Bellefonte), for mining in Spring Township, Centre County. Among the grounds

cited in the appeal are that the permit should not have been issued because,
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unlike the previous permit, the revised permit allows Bellefonte to mine below
the water table. Centre bélieves discharged ground and surface water from
Bellefonte's activities will recirculate into Centre's deep mine to-result in
added pumping costs and danger to Centre's employees in the event of polluted
diSChafééainfo Centre's mines. |

On April 7, 1989, Centre filed its pre-hearing memorandum with the
Board. On April 17, 1989, Bellefonte filed a motion to compel Cenfre“to”’
compiyVWifh:the Board's Pre-Hearing Order No. 1, and requested supplemental -
discovery. “On'Apri1'27, 1989, the Board issued an order staying the deadline
for filing Bellefonte's responsive pré-hearing memorandum until after
resolution of the motion to compel. On February 12, 1990, after a series of
;reSponseSrregérding this motion to compel, the parties submitted'a'stibulation
regarding the completion of discovery and filing of Bellefonte's pre-hearing
memorandum.” In ‘consideration of this stipulation, the Board issued an order
on February 15, 1990, limiting the scope and time for discovery, setting-a
deadline for Centre to‘file a new pre-heaking memprandum, and ordering Centre
to file supplemental responses to‘Bellefonfe{s’inferrogatory No. 36. Bellefonte
withdrew its motion to cphpel. 'Subkequéntly,;ééth party éerved the other with
a second set of“interrdgatbriés} andffesponded:in'kind. On April 24, 1990,
the parties filed andthe%_stipu]atjoﬁ; setting a}deadjine for supplemental
responses to the interrpgatories;and‘requests‘fofjproduction of documents, for
any objections, and for filing Ceﬁtre's revised pre-hearing memorandum. On
April 27, iQQO);the‘Board_issued an order to the same effect. On May 17,
1990, Be]lefohte filed a motion to strike objections of Céntre in its
sﬁﬁp1ementaj'ré§ponse$“tb Be]]efpnte'sﬂéecond:set of interrogatories and to
coﬁpe]HCénfre to'ah§wer"interrogator¥es‘and prodUCe documents (Motion to )

Strike and Compel). Centre filed its responﬁe to the Motion to Strike and
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Compel on June 6, 1990. L
This opinion and order addresses the Motion to,Strike’andeompeI.‘,in
its motion, Bellefonte moves to Strike Centre's objections to Interrogatqnigs
4(h), 6, 7, 12, 13 and 14 and moves for full and proper responses and
production of documents to Interrogatories 1, 2, 3, 4, 4(a) 4(b) 4(c) 4(d),
4(g), 5, 6, 7, 9, 10, 11, 12, 13 and 14. We will address the,1nterrogator1es

in groups.1

1. Group 1 - Interrogatories 1, 2, 3, 4, 6, 7, 9, 10(a)(c),

These interrogatories address the effect of hygrologic occurrences on
Centre's and Bellefonte's property after March 1, 1989. Centre responded to
these in part, objecting insofar as they referred to its surface?mining.
operations and requested information regarding occurrences on Bellefonte's own
property.zl _ _

Belilefonte's motion asserts numerous inadequacies in Centre's
responses to these interrogatories. We will address these in turn.

A. Certain terms Centre has used are vague and
must be clarified. Centre's dbscription of the
hydrologic occurrences on Centre's and
Bellefonte's properties are vague and non-
specific. Centre should cite specific dates of
the hydrologic occurrences, linking them with
increased pumping into the Eby sink hole by ,
Bellefonte. Centre must describe the effect and
extent and location of water in the deep mines.
Bellefonte wants specific dates, water Tevels and
locations. Furthermore, Centre should not have .
omitted information regarding the effect of the

1-Our’grouping of the interrogatories is based upon the arguments of the
parties. Some interrogatories are included in two or more groups because more
than one argument applies to them.

2 Centre also objected to answering questions referring to surface water
accumuTation and discharges on the grounds that they are beyend the scope of
this appeal and precluded by res judicata as determined in a related act1on
These objections are discussed infra.
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hydrologic occurrences on Centre's surface mine
operations.

Centre argues that its término]ogy is specific enough, and its
descriptions of the hydrologic occurrences are complete. For instance,
Bellefonte has been provided records that indicate the water levels in
Centre's deep mine back to 1983. Thus, Centre states, Centre's answers
explicitly describe the correlation between the water levels and accumulation
in the deep mine. Centre argues that it responded as fully as possible to
questions regarding Bellefonte's pumping and accumulation of water on
Bellefonte's property. Centre also argues that any further answers woufd be
speculative, and besides, Bellefonte obviously has this information. As to
Bellefonte's request for information about the hydrologic effects on Centre's
surface mining operations, Centre states this is irrelevant because the appeal
strictly involves the effect on Centre's deep mining operations.

The rule is that discovery is available regarding any matter, not
privileged, which is relevant to the subject matter of the action. Pa. RCP
4003.1. For purposes of discovery, relevance is broadly construed. DER v.

Texas Easterh Gas Pipé]ine Co., Texas Eastern Transmission Corp., 1989 EHB

186, 187. Regard]éss of relevance, discovery is limited if the request would
cause “unreasonable ahnoyance, embarrassment, burden or expense ... or would
require the making of an unreasonable investigation." Pa. RCP 4011(a) énd
(b).

We will require Centre to more fully and specifically describe the
hydrologic accumulations taking place on its property in connection with
Bellefonte's pumping into the Eby sink hole, delineating where possible dates,
water levels and locations of water in its deep mine to the extent that this

information has not been provided in Centre's response to Interrogatory
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No. 12.3 However, we sustain Centre's objections to supplementing its
answers to interrogatories concerning pumping amounts and hydrologic
accumulations on Bellefonte's property, as that is clearly information to
which Bellefonte has its own access.

To the extent that Bellefonte does not understand terminology used by
Centre in its responsés, some degree of cooperation must exist between the"<
parties in discussing and resolving any interpretive questions. Counsel are
directed to attempt to resolve these questions on their own. See New Hanover

Township v. DER and New Hanover Corporation, 1988 EHB 838, 843.

Although relevance is broadly construed for purposes of discovery,
Bellefonte has not supplied a hint of relevance with regérd to its request for
information about Centre's surface mining operations. We will, therefore,
sustain Centre's objections to supplying information about its surface mining
operations. |

B. Centre's answer to interrogatory 2(a) stating
that Centre's operation had to shut down lacks an
indication of whether mining ever resumed.

Centre responds that, implicit in its answer that it had to shut down
its deep mine is that Centre has not been able to economically mine
underground because of the water volume. We deem this a full response to
Bellefonte's request.

C. Further clarification is required on Centre's
response to a question asking what the effect on
Centre's mining operation would have been if
Bellefonte had not been pumping. The answer

conflicts with Centre's assertion that the
closure was due to Bellefonte's pumping. The

3 pa.RCP 4066(b) indicates that submission of documentation in lieu of
narrative answer suffices where the documentation provided allows the
requesting party to determine the answer it seeks. Interrogatory 12 requests
production of, inter alia, all records of Centre's water levels up to the date
of Centre's response. Centre produced records from January 1983 to March 19,
1990.
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question requires an explanation of what
specifically kept Centre from resuming mining.

Centre argues that Bellefonte's question regarding potential effects
had no pumping taken place to be speculative, and thus inappropriate. We will
not require Céntre to speculate as to what the impact would have been had
Bellefonte not been pumping into the Eby sink hole.

D. Centre's statement that water levels
continued to rise until April 1989 was not
supported by the documentation submitted in
regard to another interrogatory, and should be
supported. '

Centre states that documentation was not supplied in its deécription
that water levels rose until Aphi] 1989 because none was requested in that
interrogatory. Although Centre's response that water levels rose until April
1990 was in response to an interrogatory and not a request for production of
documents, such a request was made elsewhere and any such documentation must
be provided.4

E. Where Bellefonte requested a comparison in
Centre's mining operations before and after March
1, 1989, Centre's incorporation of its previous
answers is unresponsive and must be supplemented.
The only fair method of determining the impact of
its pumping is to compare such information as
water levels and amounts of Centre's pumping
before and after March .1, 1989.

Centre responds that it has provided Bellefonte with the information
it needs to make comparisons in supplying its pumping records, which include
rainfall data and water levels, from 1983 on. Because Bellefonte refers to
data on water levels and pumping rates as that necessary for determining its
answer here, we find that Centre has provided that information in its answer

to Interrogatory 12.

4 For instance, Centre's response to Interrogatory 12 incorporated
documents only up to March 19, 1991.
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2. Group 2 - Interrogatories 12 and 14(e).

Interrogatories 12 and 14(e) request information and documentation
prior to March 1, 1989 for ascertaining the causes and effects of the
post-March 1, 1989 hydrologic events on Centre's miningyoperatioﬁs.
Interrogatory 12 requested production of all records dating back to the
inception of mining oberations of Centre's water levels, pumping rates and
amounts of water pumped from Centre's deep or open pit mine. Centfe provided
records back only to 1983, limiting its response on grounds of relevance and
that to request documents all the way back to its beginning breached the
stipulation the parties agreed to on February 12, 1990.° Bellefonte
objected to this cut-off, stating that the shortened period prevents it from
ascertaining both causes and effects of the hydrologic occurrences after March
1987. Bellefonte adds that the réquest is within the stipulation's intent,
which was merely to limit the focus of the discovery to determining causes and
effects of the period after March 1, 1989, not necessarily to prohibit
discovery of documents created before then which help ascertain the causes and
effects. Bellefonte submits that documents dating at least back to 1972
should be provided.

Centre responds that this request is burdensome and irrelevant, and
is served to harass Centre and delay the 1itigation. Centre states its 1983
cut-off reasonably provides data for 5 years prior to the issuance of the 1988
amendments to Bellefonte's permit; and Bellefonte has yet to explain why it
needs data back through the '60s and '70s in order to ascertain the causes and

effects. Centre argues that this violates the stipulation which was aimed at

5 The Stipulation and Order of February 15, 1990, permitted discovery
relating only to "the hydrologic occurrences since March 1, 1989, and the
causes and effects thereof."
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limiting the last wave of discovery.

Along the same lines, Interrogatory 14(e) seeks identification and
production of all documents relating to water quality data from Centre's deep
mines or surface water. Centre responded by incorporating its response to
Interrogatory 5.6 Bellefonte complains that this response limited Centre's
response to post-March 1, 1989 information. To the extent that Centre claims
that granting a permit to Bellefonte effects Centre's water, Bellefonte
argues, records prior to March 1, 1989 are necessary for comparison. Centre
responds that it has produced all such documents.

As to the scope of Interrogatory 12, we find that, for purposes of
fulfilling Bellefonte's intended comparison, Center has sufficiently complied
with the requests in supplying documents dating back five years before the
issuance of the permit amendments. Because the language of the stipulation
indicates that the parties chose to Timit discovery in this case, we find that
Interrogatory 12 has been adequately answered. However, for the sake of
consistency, we will compel Centre to produce any documents it has from 1983
to March 1989 with respect to Interrogatory 14(e).

3. Group 3 - Interrogatories 4, 6, 7, 10(d)-(e), 13 and 14(a)-(d).

These interrogatories seek information regarding the construction and
maintenance of Centre's surface water flow control devices, and regarding.
surface water diversions or discharges from Centre's property onto
Bellefonte's property.

Centre, for the most part, objects to these questions on the grounds

that such information is irrelevant and that the interrogatories are aimed at

6 Interrogatory 5 requests identification of any tests or analysis Centre
has of the water involved in any hydrologic occurrences. Centre provided
documents dating from March 1989 through June 1989.
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addressing the subject matter of an equity action brought before the Centre
County Court of Common Pleas, which came to trial on May 19, 1989 (equity
action). In its response, Centre incorporated the findings of fact in that
case.’

Bellefonte argues that the findings of the equity action are an
inadequate response fo these interrogatories, as they contain no specificity
regarding the hydrologic occurrences after March 1, 1989, and do not address
sources and amounts of water that entered the Eby sink hole. Bellefonte
maintains that the water which flowed into Bellefonte's property in May and
June of 1989 emanated from various diversion ditches on Centre's property (as
according to the findings of fact in the equity action). This, then is
relevant to Bellefonte's case, Bellefonte concludes. Bellefonte adds that a
comparison of surface flow controls construction and maintenance before and
after March 1, 1989 is relevant to determine the hydrologic effects on these
controls.

Centre responds that the information Bellefonte requests in these
interrogatories is well known to both parties, and is foreclosed from further
litigation by virtue of the judgment in the equity action. The subject of.
that case was Bellefonte's claim that surface water run-off impermissiﬁly
flowed from Centre's property onto Bellefonte's property, and that the run-off
was contaminated. After complete discovery, including an exchange of
documents and the deposition of representatives from both Bellefonte and
Centre, the action was tried on its merits in October of 1989. Centre argues

that Bellefonte is merely seeking information that has already been provided

7 Bellefonte Lime Co., Inc. v. Centre Lime and Stone Co., Inc., Docket No.
89-1%98 (Equity) Court of Common Pleas of Centre County, PA (February 6,
1990). : ;
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to Bellefonte in the course of the equity action, and Centre should not be
required to provide the same information on repeated occasions. Furthermore,
Centre adds, the information is not applicable as it relates to its surface
aspect of mining.

Insofar as Bellefonte has the information it requests regarding
construction and maintenances of surface flow controls, and discharges of
surface water from Centre's property onto Bellefonte's property, we will not
compel Centre to again supply the information. We do find that Bellefonte has
cited sufficient grounds of relevance for purposes of discovery, and so any

information which was not included in discovery relating to the equity action

must be supplied by Centre. DER v. Texas Fastern Gas Pipeline Co., et al.,

supra.
4., Group 4 - Interrogatories 5, 7 and 12.

Finally, Bellefonte complains that, in Centre's responses to
Interrogatories 5, 7, and 12, certain documents are difficult to read and
understand.

As to Interrogatories 5 and 12, Bellefonte claims that the documents
produced by Centre in response are illegibie and unclear, and that - under Pa.
R.C.P. 4006(b) - Centre must provide a clear copy. Bellefonte states that
Centre's offering its files for inspection did not satisfy the request.

We do not agree. Rule 4006(b) provides that, where the answer to an
interrogatory may be derived from the requested party's records, a sufficient
answer may be to simply specify those documents from which the answer may be
ascertained and to open the files for inspection to the requesting party.
There is no requirement that copies be provided, let alone clarified. Centre
has done more than the rule requires.

As to Interrogatory 7, Bellefonte does not indicate how Centre's
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response fails to suffice. Besides, we find this interrogatory redundant of

Interrogatories 1 and 4.
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ORDER

AND NOW, this 11th day of July, 1991, it is ordered that Bellefonte

Lime Company, Inc.'s Motion to Compel Answers to 1nterrogatories and to Strike

Objections is granted in part and denied in part consistent with the foregoing

opinion.

DATED:

cc:

July 11, 1991

Bureau of Litigation
Library, Brenda Houck

For the Commonwealth, DER:
Michael J. Heilman, Esq.
Central Region

For Appellant:

Donna L. Fisher, Esq.
PEPPER, HAMILTON & SCHEETZ

“ Harrisburg, PA

For Permittee:

Gerald Gornish, Esq.-

WOLF, BLOCK, SCHORR AND
SOLIS-COHEN

Philadelphia, PA
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JAMES E. WOOD

V. EHB Docket No. 90-280-F
COMMONWEALTH OF PENNSYLVANIA

DEPARTMENT OF ENVIRONMENTAL RESOURCES
and M & S SANITARY SEWAGE DISPOSAL, INC.
Permittee : ‘

Issued: July 11, 1991
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OPINION AND ORDER SUR
MOTION TO DISMISS

By Terrance J. Fitzpatrick, Member

Synopsis

A motion to dismiss an appeal for the Appeliant's faf]ure to
prosecute is denied where the Appellant has made some showing of intent to
prosecute its case, and where no sanction warnings have yet been issued on the
Appellant by the Board.

OPINION

This case involves an appeal brought by James E. Wood (Wood) from the
Department of Environmental Resources' (DER) issuance of NPDES Permit No.
PA-0062324 to M & S Sanitary Sewage Disposal, Inc. (M&S), Pike County,
Pennsylvania. The appeal was filed in skeleton form on July 13, 1990, and was
perfected On August 6, 1990.

In accord with normal procedure, the Board issued on August 9, 1990

its Pre-Hearing Order No. 1 which, inter alia, required completion of

discovery and the filing of Wood's pre-hearing memorandum on or before
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October 23, 1990. Upon a joint request to the Board on October 1, 1990, an
extension was granted to December 7, 1990 for completion of discovery. On
November 29, 1990, the Board received from Wood a request for a 30 day stay to
allow the parties to attempt a settlement. The Board granted an exteﬁsion to
January 7, 1991 for completion of discovery and filing of Wood's pre-hearing
memorandum. According to the parties, Wood did not file any discovery until
January 4, 1991, and did not answer M&S' discovery request (propounded Octoﬁer
12, 1990) until January 7, 1991.

This Opinion and Order addresses M&S' motion to dismiss, filed on
January 22, 1991. M&S moves to dismiss this appeal on grounds that Wood has
failed to prosecute the case, evidenced by Wood's failure to respond to M&S'
discovery request until January 7, 1991 (well past the 30 day response
period); by Wood's failure to initiate any discovery of its own»unti] three
days before the pre-hearing memorandum was due; and by Wood's failure to
comply with a Board order in neglecting to file a pre-hearing memorandum. M&S
adds that the delays in the case have’financially prejudiced its
op_erations.1

DER responded to the motion on February 4, 1991, cdncurring with
M&S's position. Wood responded on February 13, 1991, arguing that dismissal
of the appeal would be too harsh a sanction because Wood's conduct was
designed to find a mutually agreeable resolution. Within its memorandum of
law, Woods also requested a further extension to February 21, 1991 for filing
its pre-hearing memorandum, ostensibly so as to file after receipt of its

discovery responses from M&S.

1 In its motion to dismiss, M&S also alleges that the appeal fails for
lack of standing and because it raises issues beyond the scope of the action
appealed, but reserves these issues for consideration at a later time. We
will not consider these issues here.
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Although this is clearly a case of abuse of discovery and filing
deadlines, it is not yet a case of non pros. The Board may dismiss an appeal
for lack of prosecution where the appellant demonstrates no intention to

either prosecute or otherwise conclude its appeal; T & R Coal v. DER, 1990

EHB 1073. Board precedent indicates that a case will be dismissed where an

appellant with the burden of proof demonstrates no willingness to go forward.

Allied Steel Products v. DER, 1989 EHB 115. However, the facts before us do
not indicate such unwillingness. For instance, Wood did u]timate]y’-‘if
delinquently - answer M&S' discovery request.2 As well, some indication was
given of the parties' attempt to Sett]e, with a reasonable requeét 6f 30 days
for its completion. Finally, Wood's response to the Motion to Dismiss
indicates some wil]ingneés’to prosecute the appeal. |

However, should Wood's failure to submit its pre-hearing memorandum
continue, dismissal may be appropriate. The Board hesitates to dismiss an
appeal for failure to submit a pre-hearing memorandum before warning the
delinquent party of the potential sanctions it faces for noncompliance. We
warn Wood now that failure to comply with the following order may result in
sanctions, including dismissal, pursuant to 21 Pa.Code §21.124.

As to Wood’'s belated motion for extension of time, our disposition of

the motion to dismiss renders the motion for extension moot.

2 We are not here condoning Wood's delay in responding to M & S’ discovery
request. But M&S could have filed a motion to compel answers to its discovery
under PA.RCP 4019. The Board will not grant sanctions for failure to answer
discovery where there has been no motion to compel nor order compelling
response. See Concerned Residents of the Yough, Inc. (CRY) and County of
Westmoreland v. DER and Mill Service, Inc, 1990 EHB 1144. '
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ordered:

ORDER

AND NOW, this 11th day of July, 1991, the following is hereby

1) The Motion to Dismiss filed by M & S San1tary Sewage
Disposal, Inc. on January 22, 1991 is denied;

2) The Motion for Extension of Time filed by James E. Wood on
February 13, 1991 is dismissed as moot; and

3) The deadline for filing James E. Wood's pre-hearing
memorandum is extended to August 9, 1991. Failure to file on or
before this date may result in the imposition of sanctions, including
dismissal, pursuant to 25 Pa.Code §21.124.

4) The Appellees’ pre-hearing memoranda are due 15 days after
receipt of Appellant’s pre-hearing memorandum, as set out in
Pre-Hearing Order No. 1.

ENVIRONMENTAL HEARING BOARD

“TomanceS: Fuoi

Administrative Law Judge
Member
July 11, 1991

eau of Litigation
Library, Brenda Houck
the Commonwealth, DER:
Barbara L. Smith, Esq.
Northeast Region
Appellant:

Robert J. Sugarman, Esq.

 SUGARMAN ASSOCIATES

DATED:
cc: Bur
For
For
For
Jm

Philadelphia, PA
Permittee:

Deane H. Bartlett, Esq.
MANKO, GOLD & KATCHER
BALA CYNWYD, PA
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GRAND CENTRAL SANITARY LANDFILL, INC.
AV.

EHB Docket No. 90-506-F

COMMONWEALTH OF PENNSYLVANIA e ‘ ‘
DEPARTMENT OF ENVIRONMENTAL RESOURCES ¢ Issued: July 11, 1991

OPINION AND ORDER SUR
MOTION TO DISMISS PETITION FOR SUPERSEDEAS
WITHOUT A HEARING

By Terrance J. Fitzpatrick, Member
Synopsis |

The Department of Environmental Resources' (DER) motion to dismiss
petition for supersedeas without a hearing is granted, because it is clear
that the Appellant is not 1fke]y to succeed on the merits of its appeal.
Under the solid waste regulations, residual waste may not be disposed of at a
municipal waste 1ahdfi]1 unless DER has authorized such disposal under
Subchaptef D of Chapter 273 of the regulations. 25 Pa.Code §273.201(d). This
regulation authorized DER to modify a landfill permit to restrict‘the disposal
of residual waste (fuel - contaminated soil) where the landfill had been
authorized to dispose of this waste prior to imposition of the Subchapter D
requirements.

OPINION

This is an appeal by Grand Central Sanitary Landfill, Inc. (Grand

Central) from an action of DER dated October 24, 1990 modifying Grand

Central’s solid waste disposal permit. In this modification, DER "superseded”
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a previous permit modification dated May 17, 1985, authorizing Grand Central
to dispose of fuel contaminated soils, to the extent the earlier modification
had allowed disposal of soil contaminated with motor oil, waste oil, hydraulic
0il, or other organic or inorganic chemicals. At the same time, however, the
October 24, 1990 modification authorized Grand Central to dispose of "virgin
fuel contaminated soil" - soil contaminated with fuel oil, diesel fuel,
aviation fuel, kerosene or gasoline only.

Grand Central filed a petition for supersedeas éhortly after it filed
its appeal. After DER filed a response to the petition, the parties asked the
Board to put the petition on hold while the parties attempted to negotiafe a
settlement. On May'20, 1991, negotiations having failed, Grand Central filed
a motion to reschedule a hearing on its petition. DER then filed a motion to
deny the petition without a hearing. This Opinion and Order addresses DER's
motion.

In ruling upon a petition for supersedeas, the Board considers the
following factors:

1) Irreparable harm to the petitioner.

2) The likelihood of the petitioner prevailing
on the merits.

3) The likelihood of injury to the public or
other parties, such as the permittee in third
, party appeals.
Section 4(d) of the Environmental Hearing Board Act, Act of July 13, 1988,
P.L. 530, No. 94, 35 P.S. §7514(d). The Board's regulations provide that the
Board may deny a supersedeas without a hearing where the petition fails to
state sufficient grounds for granting the petition. 25 Pa.Code §21.77(c)(4).

In the present case, the petition for supersedeas will be denied

without a hearing because it is clear that Grand Central is not likely to
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succeed on the merits of its appeal. Therefore, we will grant DER’s motion to
deny fhe petition without a hearing.

The questlon presented by the merits of this appeal is whether DER
erred in modifying Grand Central’s permit to revoke authority to dispose of
fue] contam1nated soil and to allow disposal of only virgin fuel contaminated
soil, as those terms are defined above. We find that DER's modification of
Grand Central’s permit was authorized by the solid waste regulations. Chapter
273, Subchapter C, of the Department’s regulations governs operating
requirements for municipal waste landfills. Section 273.201(d) reads:

No person or municipality may allow special

handling waste or residual waste to be disposed

at the facility unless the Department has

. specifically approved the disposal of the waste

at the facility, in the permit, under Subchapter

D (relating to additional application require-

ments for special handling and residual wastes).
Under this language, Grand Central was reduired to obtain authorization under
"Subchapter D” prior to disposing of fuel contaminated soil - a residual waste
- at its landfill. Subchapter D of Chapter 273 is entitled "Additional
Application Requirements for Special Handling and Residual Wastes.” Section
273.421 requires that an appTiCation to hand]e,vamong other things, residual
waste include the following information regarding the waste: chemical
analysis, leaching analysis, a description of the manufacturing or pollution
control process which produced the waste, an evaluation of the compatibility
. of the waste with the landfill’s liner (based on a test method approved, in
writing, by DER), and an analysis of alternatives to disposal at a municipal
waste landfill - including an explanation of why such disposal is being
proposed.

We agree with DER that its October 24, 1991 permit modification was

authorized by 25 Pa.Code §273.201(d). Grand Central had been authorized to
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dispose of fuel contaminated waste in 1985, prior to the imposition of the
Subchapter D application requirements. These requirements are designed to
protect the public from the dangers of disposing of industrial-type wastes in
landfills designed primarily to handle household-type trash. Nothing in
section 273.201(d) suggests that Grand Central is exempt from these
requirements simply because it obtained authorization for disposal of fuel
contaminated soil prior to the effective date of the regulations.

The arguments raised by Grand Central in its notice of appeal,
petition for supersedeas, response to DER’s motion to deny petition without
hearing, and memorandum of law are unpersuasive. First, Grand Central argues
that the permit modification was procedurally flawed because it did not comply
with 25 Pa.Code §§271.142(a)(1) (requiring publication in the Pennsylvania
Bulletin of notices regarding "major permit modifications”) and 271.143
(providing that DER "may” conduct public hearings on major permit modifica-
tions). With regard to section 271.142, we agree with DER that its action
here was}not a "major” permit modification because it restricted, rather than
expanded, the types of waste which the landfill could accept. See 25 Pa.Code
§271.144)(a)(10). Moreover, it is obvious that the public notice requirement
was designed to protect the public; therefore, Grand Central lacks standing to

assert this claim. See, Borough of Glendon v. DER, 1990 EHB 1501, 1505-1506.

With regard to section 271.143, Grand Central has provided no reason why the
word "may” should be construed as mandatory rather than discretionary. In
addition, it appears to us that the public comment procedure, 1ike the public
notice requirement, is designed to protect the public - not the permit
applicant. '
| Second, Grand Central argues that DER has arbitrarily and unconstitu-

tionally impinged on contracts which were signed in reliance upon the earlier
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permif. However, as stated above, the permit modification was necessafy to
bring Grand Central's permit in line with 25 Pa.Code §273.201(d). -The
Commonwealth’'s authority to change its regulations and to impose new .
requirements to protect the public cannot be defeated by the claim that: the

new requirements will interfere with existing contracts. See Cianfrani v..

Commonwealth, State Employees Retirement Board, 57 Pa. Commw. 143, 426 A.2d

1260 (1981), aff'd, 501 Pa. 189, 460 A.2d 753 (1983).

Third, Grand Central argues that there is no “technical justification”
for the permit modification - i.e. the landfill can safely accept fuel
contaminated soil. This is not a valid defense to the permit modification.
Under section 273.201(d), if Grand Central believes it can safely dispose of
fuel contaminated soil, then the proper procedure is to file an application
in accord with Subchapter D of Chapter 273.1 |

Finally, we disagree with Grand Central’'s argument that the permit
modification was arbitrary and capricious because it was inconsistent with a
prior determination of DER dated June 19, 1990. Some additional background
information is necessary to understand this argument. The responsibility for
regulation of Grand Central’s landfill was recently shifted from DER’s
‘Norristown Regional Office to its Wilkes-Barre Regional Office. The permit
modification was issued by the w11kes;Barre Office. Before this shift in
responsibility occurred, the Norristown Office sent Grand Central a letter,
dated June 19, 1990, regarding DER's policy on fuel contaminated soil.

Although the letter is somewhat cryptic, it states that the Department has

1 Grand Central attached affidavits from two of its experts to its
petition for supersedeas. Both of these affidavits state opinions that the
landfill can safely accept fuel contaminated soil; however, neither affidavit
addresses whether the landfill could meet all of the requirements stated in 25
Pa.Code §273.421.
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finalized a "policy and procedure” regarding fuel contaminated soil, and that
"this will allow you to accept less than 25 tons of fuel contaminated soils
resulting from one site clean-up by notifying our office with a written
notification within 5 days after verbal notification.” A copy of the
Department’s “Policy and Procedure for the Disposal of Fuel Contaminated
Soils” was attached to the letter.

Arguably, the June 19, 1990 letter is inconsistent with the permit
modification. The letter does not distinguish between virgin fuel
contaminated soil and other fuel contaminated soil, although this distinction
1is outlined in the DER policy document attached to the letter.2 However,
even if the letter and the permit modification are inconsistent, this does not
mean that the permit modification was arbitrary. As we stated above, the
permit modification was authorized by the regulations. Moreover, the Board’'s
June 13, 1991 Order asked the parties to submit memoranda of 1§w addressing,
first, whether the letter and permit modification were inconsistent, and,
second, whether this possible inconsistency provided a legal basis for
reversing the permit modification. The arguments which Grand Central
submitted in response to the latter question were a rehash of the arguments
which we rejected earlier in this Opinion. Therefore, we conclude that while
it is at least arguable that the letter and the permit modification were
inconsistent, this did not render the permit modification arbitrary and
capricious.

It is clear from the above discussion that Grand Central is not
likely to succeed on the merits of its appeal. Therefore, we will grant DER's

motion to dismiss the petition for supersedeas without a hearing.

2 section 3 of the policy document states that the directive applies to
disposal of "virgin fuel contaminated soils.”
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ORDER

AND NOW, this 11th day of July, 1991, it is ordered that DER’s motion
to dismiss Grand Central’s petition for supersedeas without a hearing is- - -

granted.

ENVIRONMENTAL HEARING BOARD

TRvanceTT Fuifpiticek
TERRANCE J. FITZPATRICK

Administraiive Law Judge
Member :

DATED: July 11, 1991

cc: Bureau of Litigation
Library, Brenda Houck
For the Commonwealth, DER:
Barbara L. Smith, Esq.
Northeast Region
For Appellant:
“Anthony J. Martino, Esq.
ZITO, MARTINO & KARASEK
Bangor, PA
Jjm
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CONCERNED CITIZENS OF EARL TOWNSHIP, :
et al. :

V. : EHB Docket No. 88-516-M
" (consolidated)
COMMONWEALTH OF PENNSYLVANIA

DEPARTMENT OF ENVIRONMENTAL RESOURCES

and DELAWARE COUNTY SOLID WASTE AUTHORITY,
Permittee :

Issued: July 12, 1991

OPINION AND ORDER
SUR
APPELLANT SZARKO'S EIGHTH MOTION TO COMPEL
AND/OR MOTION IN LIMINE

Robert D. Myers, Member
Synopsis

| A motion to compel discovery into post-permit issuance conditions at
a landfill is denied when it is not filed until the appeal is ready to be
scheduled for hearing. A motion in limine, in the alternative, seeking to
pfohibit the presentation of evidence on post-permit issuance conditions also
is denied since such evidence may be relevant.

OPINION
The discovery period in these consolidated appeals ended on June 1,

1990; but the Board, on motion of Delaware County Solid Waste Authority
(DCSWA), authorized expert witness discovery until February 15, 1991.
Pre-hearing memoranda, supplemented to cover the expert witness discovery,
were filed by Dr. Frank J. Szarko (Szarko) on March 11, 1991 and by DCSWA two
weeks later. On June 3, 1991 Szarko filed his Eighth Motion to Compel and/or
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Motion in Limine dealing with the diSCoyery and admissibility of post?permit
issuance conditions at Colebrookdale Léndfil] (Landfi]]). Szarko requests an
order (1) ruling that post-permit issuance conditions are relevant, and (2)
permitting full discovery into those conditions or, in the alternative, (3)
ru1{ng thét post-permit issuance conditions are not relevant and (4)
prohibiting the introduction of any evidence regarding these conditions. .
DCSWA has opposed the Motion in its Response filed on June 25, 1991.
Posf-permit issuance conditions were the subject of Szarko's Sixth
Motion to Compel, filed on June 1, 1990 and withdrawn on July 3,‘1990.:‘It:was
also the subject of a Boérd Order dated Aughst}23, 1990 granting Szarko!s, |
Motion to Compel Robert Keates to answer questions at his deposition. The

Order stated, in part

Szarko's adoption of the objections to DER's
issuance of permits for the Colebrookdale
Landfill initially raised by Berks County et al., .
including the specific allegation of past,
present and continuing surface water and ground-
water pollution resulting from the landfill, is
adequate to permit discovery into post-issuance
events to determine whether such alleged
-pollution has continued. Continuance of such
alleged pollution could show faulty design or
inadequate permit conditions. '

Szarko's attempt to use this Order as a device for opening up the
subject generally was rebuffed in a Board Opinion and Order issued January 7,
1991. We stated, inter alia, the following:

Szarko misconstrued our August 23, 1990
Order. We authorized Szarko to continue his
deposition of Keates by inquiring into matters
occurring subsequent to November 16, 1988. We
did not duthorize any broader reopening of
discovery on that subject, partly because we were
not asked to do so. Szarko's Sixth Motion to
Compel, which sought an overall ruling on the
relevance of the post-permit issuance period for
discovery purposes, was withdrawn and never
refiled. Szarko cannot use the narrow relief
afforded by the granting of the Motion to Compel
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Keates to launch a general discovery expedition
into the subject matter covered by the Sixth
Motion to Compel. '

On May 13, 1991 Szarko attemhted to revive his Sixth Motion to Compel
by filing a legal memorandum. By letter dated May 22, 1991 he was advised by
the Board that a Motion was necessary. The Eighth Motion to Compel and/or
Motion in Limine was filed as a result.

Szarko was on notice as long ago as August 23, 1990 that the Board
considered post-permit issuance conditions to be relevant for discovery
purposes. Szarko was on notice as long ago as January 7, 1991 that, in order
to conduct additional discovery on the subject, he would have to refile his
Sixth Motion to Compel or some new motion designed to accomplish the same
purpose. Despite these notices, Szarko made no attempt to seek Board
permission until May 13, 1991 - 3 months after all discovery had ended and 2
months after Szarko had filed his supplemental pre-hearing memorandum.

To grant the motion now, with the case ready to be scheduled for
hearing, would inject more delays into an already protracted proceeding. We

will not do so. But neither will we exclude relevant evidence of post-permit

issuance conditions.
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ORDER .
AND NOW, this 12th day of July, 1991, it is ordered as follows:
1. Szarko's Eighth Motion to Compel and/or Motion in Limine is

denied.-

2. These consolidated appeals shall be placed on the list of cases

to be scheduled for hearing.

,ENVIRONHENTAL HEARING BOARD =~
ROBERT D. MYERS :

Administrative Law Judge
Member

DATED: July 12, 1991

cc: Bureau of Litigation

Library: Brenda Houck
“Harrisburg, PA
For the Commonwealth, DER:
Carl Schultz, Esq.
Central Region

~For the Appellant:
Randall J. Brubaker, Esq.
Philadelphia, PA
Jeffrey S. Brenner, Esq.
Philadelphia, PA
Charies W. Elliott, Esq.
Easton, PA
For the Permittee:
David Brooman, Esq.
Robert Yarbrough, Esg.
Philadelphia, PA
Michael F.X. Gillin, Esqg.
Media, PA

sb
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PENNSYLVANIA PUBLIC INTEREST RESEARCH
GROUP, INC.

V. EHB Docket No. 89-173-F

e ee se oo oo

COMMONWEALTH OF PENNSYLVANIA s :
DEPARTMENT OF ENVIRONMENTAL RESOURCES ¢ Issued: July 16, 1991
and STANLEY G. FLAGG & CO., INC., Permittee :

OPINION AND ORDER SUR
MOTIONS FOR SUMMARY JUDGMENT, and
PARTIAL SUMMARY JUDGMENT

By Terrance J. Fitzpatrick, Member

- Synopsis
A motion for summary judgment filed by the Appellant is granted, and

a motion for partial summary judgment filed by the Permittee is denied in an
appeal from the Department of Environmental Resources' (DER) grant of a
National Pollutant Discharge Elimination System (NPDES) permit. DER may not
grant a credit to the Permittee for pollutants in the Permittee's intake water
where the undisputed facts show that the Permittee polluted the‘intake water.
OPINION

This is an appeal from DER's issuance of an NPDES permit to Stanley
G. Flagg and Company, Inc. (Flagg) on May 18, 1989. Flagg operates a foundry
in West Pottsgrove Township, Montgomery County. The appeal was filed on June
21, 1989 by the Pennsy]vanié Public Interest Research Group, Inc.; the Public
Interest Research Group of New Jersey; David Robinson; and Laura Keyes

(co]]ectiVe]y, "PIRG"). The appeal challenges, among other things, DER's
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granting an "intake credit" to Flagg for amounts of zinc contaminating the
intake water used by Flagg at the foundry.

Both PIRG and flagg have filed motions seeking summary judgment on
the intake credit issue.l The parties also submitted a Joint Appendix,
containing 29 Joint Exhibits, which constitute the undisputed facts which the
motions are based upon. This Opinion and Order addresses these motions.

NPDES permits are issued pursuant.to Section 402 of thevFéderai Clean
Water Act (CWA), 33 USC §1342, and the regulations promulgated by the
Environmental Protection Agency (EPA) pursuant to the CWA. -DER has been
granted authority‘tovadminister the NPDES program in Pennsylvania. (See Joint
Exhibit 1.) Under DER's regulations at 25 Pa.Code §92.31, the effluent
limitations2 in NPDES permits issued by DER must correspond with those set
by EPA in its regulations and with any more stringent requirements of state

law. See, Chevron U.S.A., Inc. v. DER, EHB Docket No. 85-410-M (Adjudication

" issued June 24, 1991).

"~ The question addressed in the parties’ motions is whether DER erred
in increasing the technology-based effluent limitations contained in Flagg's
NPDES permit to account for levels of zinc which are in the intake water which
Flagg uses at the foundry. In the jargon of NPDES permits, this type of

allowance is known as an "intake credit.” Intake credits are governed by 40

1 pIRG filed a motion for summary judgment since a ruling in its favor on
this issue would lead to sustaining its appeal and reversing DER’s grant of
~the permit. Flagg filed for partial summary judgment because the intake
credit issue is not the only issue PIRG raised in its appeal.

2 "Effluent limitations” are numerical standards governing the amount of
~various pollutants which may be discharged. Effluent limitations are either
technology-based. or water quality-based. Technology-based effluent
limitations, as the name implies, are based primarily upon the ability of
pollution control technology to remove pollutants from a discharge. Water
quality-based effluent limitations are designed to protect the designated uses
of the receiving stream.
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CFR §122.45(g), which reads:

(q) Pollutants in intake water.

(1) Upon request of the discharger,
technology-based effluent limitations or
standards shall be adjusted to reflect credit for
pollutants in the discharger’s intake water if:

(i) The applicable effluent limitations
and ‘standards contained in 40 CFR Subchapter N
specifically provide that they shall be app11ed
on a net basis; or

(i1) The discharger demonstrates that
the control system it proposes or uses to meet
applicable technology-based Timitations and
standards would, if properly installed and
operated, meet the limitations and standards in
the absence of pollutants in the intake waters.

(2) Credit for generic pollutants such as
biochemical oxygen demand (BOD) or total
suspended solids (TSS) should not be granted
unless the permittee demonstrates that the
constituents of the generic measure in the
effluent are substantially similar to the.
constituents of the generic measure in the intake
water or unless appropriate additional limits are
placed on process water pollutants either at the
outfall or elsewhere.

(3) Credit shall be granted only to the
extent necessary to meet the applicable
limitation or standard, up to a maximum value
equal to the influent value. Additional
monitoring may be necessary to determine
eligibility for credits and compliance with
permit limits.

(4) Credit shall be granted only if the
discharger demonstrates that the intake water is
drawn from the same body of water into which the
discharge is made. The Director may waive this
requirement if he finds that no environmental
degradation will result.

Both parties contend that they are entitled to summary judgment regarding
whether the credit granted by DER satisfies the specific requirements of

subsections 1, 3, and 4 (subsection 2 is clearly inapplicable). In addition,
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PIRG argues that Flagg is not entitled to an intake credit becau$e4F1aggvi$¥
responsible for the levels of zinc in the intake water. | :
The Board may grant summary judgment only when "“the pleadings,
depositions, answers to interrogatories and admissions on file, together with
affidavits, if any, show that there is no genuine issue as to any material
fact and that the moving party is entitled to judgment as a matter of law.”

Summerhill Borough v. Commonwealth, DER, 34 Pa. Commw. 574, 383 A.2d 1320,

1322 (1978). The Board must read a motion for summary judgment in a light

most favorable to the non-moving party. Palisades Residents in Defense of the

Environment v. DER, 1988 EHB 8, 10-11.

Evaluating the arguments of the parties and the joint exhibits which
have been filed, we agree with PIRG that Flagg is not entitled to an intake
credit because Flagg is responsible for the pollutants in the intake water.
Therefore, we will not address the other arguments raised by the parties.

In its motion for summary judgment, PIRG argues that the undisputed
facts show that Flagg is responsible for the elevated levels of zinc in the
groundwater, which Flagg uses as intake water, under the foundry. PIRG points
to evidence indicating that Flagg, in the past, maintained waste lagoons on
its property, and that Flagg's own consultant concluded that:

The galvanizing waste lagoons receive between

40,000 and 60,000 gallons of liquid waste per

day, a fraction of which evaporates and the

remainder of which seeps into the groundwater

system. The galvanizing waste lagoons are,

therefore, the most obvious major source of the

zinc found in the plant water.
(Jt. Exh. 26, p. 25.) PIRG also points to DER's conclusion that Flagg is
responsible for contaminants in the groundwater beneath the plant. (Jt. Exh.

22, p. 4.) These facts are important, PIRG asserts, -because the entire

concept of intake credits is premised on the idea that a discharger should not
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be held responsible for circumstances (such as the quality of its intake

water) which are beyond its control, citing American Iron and Steel Institute

v. EPA, 526 F.2d 1027 (3d Cir. 1975), Appalachian Power Co. v. Train, 545 F.2d
1351 (4th Cir. 1976). '

Flagg disagrees. First, it contends that summary judgment on this
argument is barred because of disputed facts. Flagg asserts that DEthas only
concluded that Flagg may be responsible for a portion of the zinc present in
Flagg’'s groundwater supplies. (See, Jt. Exh. 29.) Second, Flagg asserts that
these facts are not material, because the source}of the pollutants in the
groundwater is irrelevant in determining whether an intake credit is
warranted. Flagg contends that the cases PIRG cites do not support PIRG's
argument. In addition, Flagg argues that 40 CFR §122.45(g) does not address
this issue; thus, PIRG is, in effect, attempting to challenge the substance of
the regulation.

On the factual question, we find that the undisputed facts
demonstrate that Flagg is responsible for the elevated zinc levels in the
groundwater it uses in its industrial processes. As PIRG points out, Flagg's
own consultant stated that liquid waste from the lagoons seepé into ground-
wéter, and that the waste lagoons are the "most obvious major source of the
zinc found in the plant water.” (See, Jt. Exh. 26.) In addition, the
affidavit of DER employee Patrick J. Devitt cites a 1982 Consent Order between
Flagg and DER which provided that Flagg would “conduct a groundwater study and

. initiate ... a groundwater recovery program to mitigate the groundwater
contamination caused by Flagg’'s use of unlined impoundments for industrial
waste disposal at the Stowe facility.” (Jt. Exh. 22, p. 4.) These state-
ments, contained in joint exhibits submitted by the parties, establish that

Flagg’s use of unlined impoundments has contaminated the groundwater. The
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only fact Flagg relies upon to rebut this is Mr. Devitt's statemeﬁf-at His%
deposition that it is “possible” that other industrial sources»in fhe aréa:
contributed to the groundwater contamination. (Jt. Exh. 29 pp 43-44.) |
However, aside from the speculative nature of the statement, even if othef
sources did contribute to the contamination, this would oh]y‘mean that these
other‘SOurces are joiht]y responsible along with Fiagg; it wqu]d not meanvthat
Flagg iskabsolved from responsibility. Therefore, the'undisputed faéts
estab]iéh that Flagg is responsible for the dontamination of grdundwater
beneath the plant. o
Turning to the legal question, we agree with PIRG that F]agg is not
entitled to a credit for pollutants in its intake water because Flagg
contaminated that water. The rationale for allowing intake credits is that.
one should not be held responsiblelfor poliution created by others. This
rationale was stated clearly in federal court opinions issued beforé EPA

adopted its present intake credit regulation. In American Iron and Steel

Institute v. EPA, 526 F.2d 1027 (3d Cir. 1975), the Court stated:

Petitioners first contend that the limitations
should have been established on a net rather than
a gross basis. Otherwise, they argue, they would
be forced to cleanup water that had already been
polluted by other companies ... . We believe
these objections have merit ... . Such an
adjustment would seem required by due process,
since without it a plant could be subjected to
heavy penalties because of circumstances beyond
its control.

526 F.2d at 1056. The Court remanded the matter to EPA to establish

guidelines for making such allowances. Id. Similarly, in Appalachian Power

Co. v. Train, 545 F.2d 1351 (4th Cir. 1976), the Court stated:

It is industry’s position that EPA has no
Jjurisdiction under the Act to require removal of
‘any pollutants which enter a plant through its
intake stream. We agree ... . [Tlhe Act
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prohibits only the addition of any pollutant to
navigable waters from a point source. Those
constituents occurring naturally in the waterways
or occurring as a result of other industrial
discharges do not constitute an addition of
pollutants by a plant through which they pass.

545 F.2d at 1377. Finally, one commentator has explained the intake credit
concept as follows:

The idea, simply put, is to excuse the discharger
from the faults of the world outside. If the
‘bads’, strictly speaking, are passed through
without making matters worse, then the discharger
is no more responsible than the citizen who
successfully excretes from his body pollutants
picked up from the environment without b]acken1ng
his reputation as a polluter.

Rodgers, Environmental Law, Vol. 2, §4.30(A) (1986).

It is abundantly clear that the rationale behind intake credits does
not support extending such a-credit to Flagg. Flagg polluted the groundwater
beneath its plant; it is not the victim of pollution which was caused by
others or which occurred naturally. Still, we must uphold DER’s grant of an
intake credit if this result is compelled by the language of 40 CFR
§122.45(g). We find that it is not. The regulation states that a credit
shall be granted if the four stated criteria are satisfied. While the
language of the regulation does not explicitly state that no credit shall be
granted where the discharger is responsible for the pollutants in the intake
water, we believe that this requirement is implicit in the regulation itself.
Specifically, although this term is not defined in the regulations, it is
implicit in the overall context of 40 CFR §122.45(g) that the term ”"intake

water” refers to water coming into the discharger’s plant unaffected by the
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discharger’s activities.3 Clearly, this was the understanding of the Courts
in the opinions cited above, and it must be applied to the 1ahguage of the
regulation as well.

Flagg’'s argument that an intake credit is mandated by the language of
40 CFR §122.45(g) can be accepted only if that language is wrenched out of the
context in which it was written. We decline to accept Flagg’'s mechanistic
construction of the regulation because to do so would sanction a perversion of
the fairness rationale hnder]ying the intake credit'concept. We'believe that
regulations, like statutes, should be interpreted in light of their

objectives. ‘§gg, Jaffe, Judicia]iReview: Questions of Law, 69 Harv. L. Rev.

239 (1955). Moreover, regulations - again, like statutes - should not be
interpreted by "placing an emphasis on their particulars which will defeat

their obvious purpose.” Stone, The Common Law in the United States, 50 Harv.

L. Rev. 4, 18 (1936).

Accordingly, we grant summary judgment in favor of PIRG.%

3 If this were not the case, we see nothing to preclude Flagg from drawing
intake water directly from its waste lagoons.

4 With regard to Flagg's argument that other parties have contributed to
the zinc contamination in the groundwater, nothing in this Opinion bars DER
from granting Flagg a partial credit based upon evidence which establishes the
extent to which other parties have, in fact, contributed to the contamination.
This statement assumes that DER can make a finding that no environmental
degradation will result. See, 40 CFR §122.45(g)(4).
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DATED:

cc:

Jjm

ORDER

AND NOW, this 16th day of July, 1991, it is ordered that:

1) The motion for shmmary judgment filed by the Pennsylvania

Public Interest Research Group, et al.

is granted, and the NPDES

permit granted by the Department of Environmental Resources to

Stanley G. Flagg & Co.,

Inc. on May 18, 1989 is remanded to the

Department for recalculation of the effluent Timitations consistent

with the above Opinion.

2) The motion for partial summary judgment filed by Stan]ey G.

Flagg & Co., Inc. is denied.

July 16, 1991

Bureau of Litigation
Library, Brenda Houck

For the Commonwealth, DER:
Kenneth A. Gelburd, Esq.
Southeast Region

For Appellant:

Edward Lloyd, Esq.

Rutgers Environmental Law Clinic
Newark, NJ

Janine Bauer, Esq.
Lawrenceville, NJ

. For Permittee:

J. Wray Blattner
Christian Montgomery, Esq.
THOMPSON, HINE AND FLORY
Dayton, OH
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PARKER OIL CO.
v. . EHB Docket No. 91-114-B

COMMONWEALTH OF PENNSYLVANIA :

DEPARTHENT OF ENVIRONMENTAL RESOURCES  : Issued: July 16, 1991

OPINION AND ORDER SUR
PETITION FOR ALLOWANCE TO APPEAL
NUNC PRO TUNC

By Thomas M. Ballaron, Hearing Examiner

Synopsis
| A petition for allowance to appeal nunc pro tunc is denied for
failure to demonstrate fraud or breakdown in the operation of the Board or
uniqueﬂand compelling circumstances, and the appeal from the Department of
Environmental Reéources' (DER) civil penalty assessment is dismissed for 1éck
of jurisdiction, since it wés not filed within thirty days as mandated by 25
Pa. Code §21.52(a).
OPINION

Parker 0i1 Company (Parker) has filed a petition for al]owahce to
appeal nunc pro tunc and a notice of appeal with the Board from a c?vi]
penalty assessment of one thousand dollars ($1000.00) imposed pursuant to the
Storage Tank and Spill Prevention Act, the Act of July 6, 1989, P.L. 169, 35
P.S. §6021.101 et seq. Parker, a field distributor of petroleum products,
allegedly violated §503(b) of this statute on August 17, 1990, when it
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knowingly filled an unregistered, underground storage tank with gasoline.

The civil penalty assessment was received by Parker on December 9,
1990, yet its notice of appeal and petition were not filed with the Board
until March 15, 1991. Parker attempts to justify the delay by eXp]aining in
its petition that it notified DER immediately upon receipt of the civil
penalty assessmenf, and expressed its objections and position to an unnamed
DER employee. The employee allegedly advised Parker that the information
would be forwarded to the DER legal office which would respond to Parker
directly. Parker asserts that it was awaiting DER's response as the appeal
period expired on January 8, 1991. Characterizing these circumstances as
"non-negligient happenstance”, Parker asserts that its prompt communication
with DER evidénced Parker’s intent to appeal the civil penalty assessment and
that this contact justified an appeal nunc pro tunc. Parker adds that
allowance of the petition would not prejudice DER since that'agency was aware
of Parker’s objections to the civil penalty assessment, and that denial of its
petition would deprive Parker of its fundamental rights of appeal and due
process, and administer an unduly harsh penalty upon Parker for its tardiness
in filing. Parker did not provide the Board with any legal authority in
support of 1its position.

DER denies these assertions, and adds that Parker hasrfailed to
allege fraud or breakdown in Board procedures, or any unique and compelling
circumstances that would entitle Parker to the requested relief.

Parker’'s failure to file its appeal in a timely fashion deprives the

Board of jurisdiction to hear the controversy, Rostosky v. DER, 26 Pa. Cmwith.

478, 364 A.2d 761 (1976), unless the Board grants Parker’s petition. Guidance
in evaluating the merits of a petition for allowance to appeal nunc pro tunc

is provided by the Board’'s rules of practice and procedure at 25 Pa. Code
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§21.53(a):

(a) The Board upon written request and for good
cause shown may grant leave for the filing of an
appeal nunc pro tunc; the standards applicable to
what constitutes good cause shall be the common
law standards applicable in analogous cases in
the Courts of<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>