Environmental Hearing Board

Adjudications
~ and
- Opinions

1998

Volume ITT

COMMONWEALTH OF PENNSYLVANIA
- George J. Miller, Chairman



MEMBERS
OF THE

ENVIRONMENTAL HEARING BOARD

1998
Chairman - GEORGE J. MILLER
Member - ROBERT D. MYERS
(Resigned September 18, 1998)
Member THOMAS W.RENWAND
Member MICHELLE A. COLEMAN
Member BERNARD A. LABUSKES, JR.
Secretary WILLIAM T. PHILLIPY "
City by Volume and Page of the

Environmental Hearing Board Reporter

Thus: 1998 EHB 1

The indices and table of cases that precede each printed bound volume and the
pagination developed by the Environmental Hearing Board for the publication of these
volumes is copyrighted by the publisher, the Commonwealth of Pennsylvania
Environmental Hearing Board, which reserves all rights thereto. Copyright 1999

ISBN No. 0-8182-0243-2



FOREWORD

This volume contains all of the adjudications and opinions issued by the
Environmental Hearing Board during the calendar year 1998.

- The Environmental Hearing Board was originally created as a departmental
administrative board within the Department of Environmental Resources (now the Department of
Environmental Protection) by the Act of December 3, 1970, P.L. 834, No. 275, which amended
the Administrative Code, the Act of April 9, 1929, P.L. 177. The Board was empowered “to
hold hearings and issue adjudications. . . on orders, permits, licenses or decisions” of the
Department. While the Environmental Hearing Board Act, the Act of July 13, 1988, P.L. 530,
No. 94, upgraded the status of the Board to an independent, quasi-judicial agency, and expanded
the size of the Board from three to five Members, the jurisdiction of the Board remains

unchanged.
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PIONEER CROSSING LANDFILL

V. : EHB Docket No. 97-247-MG

COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL : Issued: September 3, 1998
PROTECTION :

OPINION AND ORDER ON
MOTION FOR SUMMARY JUDGMENT

By George J. Miller, Administrative Law Judge
Synopsis:

The Board grants the Department’s motion for summary judgment dismissing the permittee’s
claim of discriminatory enforcement in the assessment of a civil penalty. The permittee adduced no
evidence to show that the Department intentionally discriminated against the permittee to defeat the
Department’s motion.

OPINION

This motion arises from an appeal filed by F.R.&S. d/b/a/ Pioneer Crossing Landfill
(Permittee) filed on November 13, 1997, challenging an assessment of civﬂ penalties by the
Department of Environmental Protection. These penalties emanate from the operation of Pioneer
Crossing Landfill, located in Exeter Township, Berks County. One issue raised in the Permittee’s

notice of éppeal is that the penalty for failing to meet a deadline on a capping project at the privately

947



owned landfill is excessive because the Department has not assessed such large penalties on-
municipally owned landfills that have also missed capping deadlines.! (Notice of Appeal § 4.R) In
a motion for summary judgment the Department urges the Board to dismiss this charge of
discriminatory enforcement because ihe Permittee has failed to adduce sufficient evidence to support
this claim. We agree.

Our review of a motion for summary judgment is governed by the Pennsylvania Rules of
Civil Procedure Nos. 1035.1-1035.5. 25 Pa. Code § 1021.73(b). We may grant summary judgment
in favor of the moving party if the pleadings, depositions, answers to interrogatories, admissions,
affidavits and expert reports, if any, show (1) that there is no genuine issue of material fact, or (2)
the party who will bear the burden of proof at trial has not produced evidence to support facts
essential to the cause of action or a defense. Pa. R.C.P. No. 1035.2.2 The record must be viewed
in light most favorable to nonmoving party, and all doubts as to existence of material fact must be
resolved against moving party. Ducjai v. Dennis, 656 A.2d 102 (Pa. 1995). However, once a motion
for summary judgment has been properly supported, the burden is on the non-moving party to
disclose evidence that is the basis for his argument resisting summary judgment. Pa. R.C.P. No.

1035.3.

! For a more detailed discussion of the various penalties assessed in this case see F.R.&S. Inc.
v. DEP, EHB Docket No. 97-247-MG (Opinion issued April 17, 1998).

2 We note that the Permittee in this case failed to respond to the Department’s motion in
correspondingly numbered paragraphs which admit or deny each averment of the Department.
Accordingly, the Department has moved to strike the Permittee’s response. We could do so as a
sanction against the Permittee for failing to follow the Board’s rules of practice and procedure. RJM
Manufacturing, Inc. v. DEP, EHB Docket No. 97-137-MR (Opinion issued May 13, 1998).
However, because we can determine what factual and legal issues are disputed we will not do so, but
admonish the Permittee that we may not be so lenient in the future. Id.
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Both the Board and the courts of the Commonwealth have frequently addressed the issue of
what must be proven in order to sustain a claim of unlawful discriminatory or selective enforcement. |
Often the question is addressed in the context of a claim that the equal protection clause of the
United States or Pennsylvania Constitution has been violated.> This provision “prohibits differences
~ in treatment of similarly situated persons based upon a constitutionally suspect standard (race or
religion) or other classification lacking in rational justification.” Commonwealth v. Stinnett, 514
A.2d 154 (Pa. Super. 1986). Not only are discriminatory laws prohibited, but also the discriminatory
enforcement of laws which are not discriminatory on their face. Yick Wo v. Hopkins, 118 U.S. 356
(i 886). However, it is not enough to sustain an equal protection claim to show that others have been
* treated differently or more leniently; it is necessary to show intentional and purposeful
discrimination on the part of the administrative agency. E.g., Barksy v. Department of Public
Welfare, 464 A.2d 590 (Pa. Cmwlth. 1983), affirmed, 475 A.2d 742 (Pa. 1984). The United States
Supreme Court has held that a conscious exercise of selectivity in enforcement does not rise to the
level of a constitutional violation. Oyler v. Boles, 368 U.S. 448 (1962). Rather,

[tlo support a defense of selective or discriminatory prosecution; a defendant bears

the heavy burden of establishing, at least prima facie, (1) that, while others similarly

situation have not generally been proceeded against because of conduct of the type

forming the basis of the charge against him, he has been singled out for prosecution,

and (2) that the government’s discriminatory selection of him for prosecution has

been invidious or in bad faith, i.e. based upon such impermissible considerations as
race, religion, or the desire to prevent his exercise of constitutional rights.

3 The equal protection clause of the United States Constitution is found in the 14th
amendment. In the Pennsylvania Constitution the equal protection provision is contained in Article
I. Equal protection analysis under the Pennsylvania Constitution is the same as analysis under the
United States Constitution. James v. Southeastern Pennsylvania Transportation Authority, 477 A.2d

1302 (Pa. 1984).
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United States v. Torquato, 602 F.2d 564, 569 n. 8 (3d Cir.), cert. denied, 444 U.S. 941 (1979):
Reviewing the Department’s motion and the Pemﬁttee’s response it is clear that there is insufficient
evidence to show that others similarly situation were treated differently and that the Department’s
prosecution of the Permittee was in bad faith.

The Department conte;nds that although two municipal landfills were treated differently when
they missed their capping deadlines, the Permittee cannot sustain its burden of proving that the
Permittee was intentionally discriminated against by the Department because it is a privately owned
landfill. In response the Permittee details how one municipal landfill missed its capping deadline

by more than 1,000 days and was assessed no civil penalty. The second municipal landﬁﬂ missed
- its capping deadline by 422 days but settled with the Department‘in a consent order for a penalty
much lower than that assessed against the Permittee. The Permittee, a privately owned landfill, was
131 days late in completing its capping project and was assessed a civil penalty of $315,000.

We find that the fact that the Department proceeded differently in prosecuting two other
landfills which happened to be municipally owned is insufficient to provide a basis for an claim of
improper discriminatory enforcement. The Department has a great deal of discretion in its decision
to enforce the laws within its jurisdiction. Decisions concerning who to prosecute involves
balancing various factors at play at various facilities. Therefore there must be more proof of
intentional discrimination beyond the mere fact that different facilities were treated differently.

The Board’s decision in Coward v. DER, 1978 EHB 117, is instructive. In that case the

appellant challenged an order of the Department that he cease operation of his landfill. In support
of his equal protectionb claim the appellant argued that five other landfills were operé.ting without

solid waste permits and several other landfills were operating in violation of the Solid Waste
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Management Act.* The Board held that the appellant had failed to sustain its burden of proving
discrimination just because the Department had failéd to prosecute the other léndﬁlls; Specifically,
the fact of lax enforcement against others is not sufficient to prove discrimination and also the
appellant failed to prove that the Department’s policy of enforcement against the appellant was
unjustified.

Similarly, in McKees Rocks Forging, Inc. v. DER, 1994 EHB 220, the appellant charged that
the Department’s order requiring it to conduct groundwater studies violated its equal protection
rights because the Department had failed to issue an order to the former owner of the site. The
Board, rejecting the appellant’s argument, répeaied the principle that laxity of enforcement does not
amount to purposeful discrimination. The Board further held that even if the Department’s failure
to prosecute fhe former owner was improper, that would not relieve the appellant of the necessity
of obeying the Department’s order.

In this case the evidence proffered by the Permittee details the factual scenarios at two
municipally owned landfills which were handled differently by the Department when they miésed
capping deadlines. The Permittee has not provided any evidence which shows that those two
landfills were significantly similar to the Permittee and that the onfy reason they were treated more
leniently was because they were municipally owned. Nor is there any evidence that the Permittee
was singled out simply because it was privately owned. All the Permittee’s evidence shows is that
under different facts the Department acted differently in prosecuting two other landfills. The

treatment of other violators, alone, is not relevant to the reasonableness of the amount of a penalty

4 Act of July 7, 1980, P.L. 380, as amended, 35 P.S. §§ 6018.101-6018.1003.
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assessed against an appellant. American Auto Wash, Inc. v. DEP, 1997 EHB 568, 572. Accordingly
the Permittee cannot sustain its burden of proving that the Department violated its equal protection

rights and this claim must be dismissed. Pa. R.C.P. No. 1035.2(2). We therefore enter the

following:
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

F.R.&S., INC. d/b/a
PIONEER CROSSING LANDFILL

V. ' : EHB Docket No. 97-247-MG

COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL
PROTECTION

ORDER
AND NOW, this 3rd day of September, 1998, the Department of Environmental Protection’s
motion for summary judgment on the issue of discriminatory enforcement in the above-captioned

matter is hereby GRANTED.

ENVIRONMENTAL HEARING BOARD

Nars | ndl,

GEORGE J. MILLER
Administrative Law Judge
Chairman

Casd g

ROBERT D. MYERS
Administrative Law Judge
Member
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EHB Docket No. 97-247-MG

THOMAS W. RENWAND
Administrative Law Judge
Member

WL (lloa.

MICHELLE A. COLEMAN
Administrative Law Judge
Member '

Dated: September 3, 1998

e DEP Bureau of Litigation
" Attention: Brenda Houck, Library

For the Commonwealth, DEP:
Beth Liss Shuman, Esquire
Southcentral Region

For Appellant:

William F. Fox, Jr., Esquire
Harleysville, PA
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD
2nd FLOOR - RACHEL CARSON STATE OFFIGE BUILDING
400 MARKET STREET, RO. BOX 8457
HARRISBURG, PA 17105-8457
717-787-3483 WILLIAM T. PHILLIPY IV

TELECOPIER 717-783-4738 SECRETARY TO THE BOARD
ROBERT K. GOETZ, JR. :
d/b/a GOETZ DEMOLITION : :
: EHB Docket No. 97-226-C
V. : (Consolidated with 97-147-C,
: 97-223-C, 97-224-C, and
97-225-C.)

COMMONWEALTH OF PENNSYLVANI4,
DEPARTMENT OF ENVIRONMENTAL - : Issued: September 10, 1998
PROTECTION :

OPINION AND ORDER ON
PETITION IN FORMA PAUPERIS AND
MOTION FOR COMPULSORY NONSUIT
By Michelle A. Coleman, Administrative Law Judge
Symnopsis:

A petition in forma pauperis is denied, and a motion for compulsory nonsuit is granted in part
and denied in part. The Board will not rule on a facial challenge to the constitutionality of Section
21(b)(1) of the Noncoal Surface Mining Conservation and Reclamation Act, Act of December 19,
1984, P.L. 1093, as amended, 52 P.S. §§ 3301-3326 (Noncoal Surface Mining Act), because the
Board does not have jurisdiction to rule on constitutional challenges to statutes.

An appellant who fails to present concrete evidence concerning his personal worth and assets
at his disposal has not made a prima facie case that he was unable to prepay a civil penalty assessed
against him. Testimony concerning the assets of one enterprise owned by the appellant is irrelevant
to the issue of his personal ability to prepay where (1) the enterprise is just one of two that the

appellant owns as a sole proprietor, and (2) he failed to present any evidence concerning the finances
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of his other enterprise or assets he may have from other sources.

The Board will not dismiss an appeal of a civil penalty assessed under the Noncoal Surface
Mining Act for failure to prepay within 30 days of notice of the assessment where the appellanf filed
a “petition in forma pauperis” within that time asserting that he was financially unable to prepay the
penalty--even though the Board has subsequently determined that the appellant cannot prevaii on
that claim. However, if the Appellant fails to prepay the penalty within 30 days of the Board
rejecting his claim that hé was unable to prepay the penalty, the Board will dismiss his appeal. |

6PlNION

This appeal was initiated with the October 21, 1997, filing of a notice of appeal by Robert
K. Goetz, Jr., (Abpellant) challengiﬁg anoncoal inspection report the Department of Environmental
Protection (Department) issued on September 9, 1997. The report, prepéred by Thomas Flannery,
identified alleged violations of the Noncoal Surfacé Mining Conservation and Reclamation Act, Act
of December 19, 1984, P.L. 1093, as amended, 52 P.S. §§ 3301-3326 (Noncoal Suf\f'ace Mining Act),
which Appellant allegedly engaged in on property in Franklin Township, Adams County (the site).
Amoﬁg other things, the notice of appeal asserts that the inspection report is legally insufficient and
factually inaccurate.

On Decembér 16, 1997, pursuant to a Department motion, we consolidated Appellant’s
appeal of the noncoal inspection report with three other appeals he had pending before the Board:
(1) an appeal challenging a June 6, 1997, noncoal inspection report identifying alleged.violations at
the site (docketed at EHB Docket No. 97-147-C); (2) an appeal challeﬁging September 19, 1997,
civil penalty assessment for $56,000 for violations of the Noncoal Surface Mining Act and the Clean
Streams Law, Act of June 22, 1937? P.L. 1987, as amended, 35 P.S. §§ 691.1- 691.1001 (Clean
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Streams Law), at the site (docketed at EHB Docket No. 97-223-C); (3) an appeal challenging a

September 30, 1997, noncoal inspection report identifying alleged violations at the site (docketed

at EHB Docket No. 97-224-C); and (4) an appeal challenging a September 3, 1997, noncoal

inspection report identifying alleged violations at the site (EHB Docket No. 97-225-6). We
| consolidated all four appeals at the instant docket number, EHB Docket No. 97-226-C.

We have issued one previous decision in this appeal, a July 24; 1998, opinion and order
denying a Department motion to quasﬁ. Goetz v. DEP, EHB Docket No. 97-226-C.

On October 21, 1597, when Appellant filed his appeal of the civil penalty éssessment, healso
filed a “Petition Forma Pauperis.”’ The petition avers that Appellant was unable to prepay the
penalty because he had overextended his credit and was exi:eﬁencing financial difficulties as a result
of divorce proceedings with his wife, and the petition requested that the Board waive the prepayment
requirement or, at least, reduce the amount Appellant must prepay. The Board held a hearing on
Appellant’s ability to prepay the penalty on January 21, 1998, and April 21, 1998. After Appellant
presented his case in chief, the Department moved for compulsory nonsuit. However, noting that
the entire Board had to rule on a motion for compulsory nonsuit, the presiding administrative law
judge deferred ruling on the motion, instructed counsel to address the issue in their post-hearing

memoranda, and directed the Department to present its case in chief.

! An action “in forma pauperis” is an action to allow a poor person to proceed without having

to pay the usual fees to the tribunal for his action. See, e.g., Black’s Law Dictionary 779 (6th. ed.
1990). The present petition is not a true petition to proceed “in forma pauperis” because Appellant
seeks to avoid prepaying a penalty imposed by the Department, not fees imposed by the Board itself.

Ordinarily, the issue of whether an appellant can prepay a civil penalty comes before the
Board when the Department files a motion to dismiss an appeal for failure to prepay the civil
penalty, and the appellant then asserts that he is unable to do so.
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Appellant filed a post-hearing memorandum on May 27, 1998. The Department filed its
post-hearing memorandum on May 29, 1998. For purposes of this opinion, we will confine our
attention to Appellant’s petition in forma pauperis and the Department’s motion for compulsory
nonsuit.

In its post-hearing memorandum, the Department argues that itis entitled to compulsory
nonsuit because Appellant failed to make a prima facie case that he was unable to prepay the penalty.
According to the Department, his appeal should bé dismissed because jurisdiction will attach to an
appeal of a civil penalty assessed under the Noncoal Surface Mining Act only if the appellant
prepays the asseésment or is unable to do so. Appellant takes a different view. He argues that he

- did make a prima facie case that he was unable to prepay the penalty. In addition, Appellant argues
that the prepayment requirement violates the Due Process Clause of the Fifth and 14th Amendments,
and provisions in Article V, Section 9, and Article I, Section 11 of the Pennsylvania Constitution,
which guarantee persons an unfettered right to appeal.

We shall address Appellant’s constitutional arguments first.

I. IS THE PREPAYMENT REQUIREMENT CONSTITUTIONAL?

In its post-hearing memorandum, Appellant makes a facial challenge to Se;ﬁon 21(b)(1) of
the Noncoal Surface Mining‘Act, 52 P.S. § 3321(b)(1). According to Appellant, Section 21('b)(1)
is unconstitutional because it requires that persoﬁs prepay civil penalties before having an
opportunity to challenge the penalty, and the statute makes no exceptions for persons who may be
ﬁnancially unable to prepay. The Department argues that Section 21(b)(1) is constitutional, and that,
in any event, the Board does not have jurisdiction to decide whether a statute is coﬁstitutional. In

support of the latter proposition, the Department points to Empire Sanitary Landfill, Inc. v.
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Department of Environmental Protection, 684 A.2d 1047 (Pa. 1996).

Empire Sanitary Landfill does not hold that the Board lacks jurisdiction over constitutional
challenges to statutes. The case simply held that the Board does not have jurisdiction to grant
declaratory judgment or injunctive relief under the Declaratory Judgments Act, 42 Pa.C.S.A. §§
7531-7541. In the relevant portion of the opinion, the Court wrote:

The EHB has the authority to review, in certain cases, constitutional questions raised

about regulations in the context of its jurisdiction. It does not, however, have the

power to grant declaratory judgment and injunctive relief under the Declaratory
Judgments Act because only courts of record of the Commonwealth have that

jurisdiction.
i 684-A.2d 1047, 1055 (citations omitted).

Although St. Joe Minerals Corporation v. Goddard, 324 A.2d 800 (Pa. Cmwlth. 1974), has
often been cited for the same propbsition the Commonwealth advances here, St. Joe Minerals is
similar to Empire Sanitary Landfill in that the case does not hold that the Board lacks jurisdiction
to rule on the constitutionality of statutes. In St. Joe Minerals, the operator of a zinc smelter filed
a complaint in equity with the Commonwealth Court requesting that the Court enjoin the
enforcement of certain Department regﬁlations the operator alleged were unconstitutional. The
Court held that it did not have jurisdiction over the complaint because the operator had failed to
exhaust his administrative remedy with the Board. Although the Court did say that the Board would
not have jurisdiction over a facial challenge to a statute, it is clear from the context that the statement

is merely dicta. The Court wrote:

In the instant case, the plaintiff is attacking not the constitutionality of a statute but
the constitutionality of a regulation promulgated by [the Environmental Quality
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Board (EQB)]. Although EHB would not have the authority to pass upon the
constitutionality of a statute, it does have the authority to review the validity of a
regulation promulgated by EQB, and if, in its opinion, the regulation was
improvidently promulgated or is arbitrary as to plaintiff’s operation, it may reverse
or modify the [Department] order granting a variance, the terms of which were more
limited than sought by St. Joe. -

684 A.2d 800, 802.

Since St. Joe Minerals involved a challenge to the constitutionality of a regulation, as opposed to

a statute, the statements in the opinion concerning the Board’s authority to nﬂe on the
constitutionality of staIﬁtes are simply dicta. "Statements of rules of law must be considered as those
applicable to the particular facts of that case, and all other legal conclusions stated therein regarded
as mere 'obiter dicta’ and not of binding authority." 1 Standard Pennsylvania Practice 2d § 2:126.

Like Empire Sanitary Landfill and St. Joe Minerals, most of the other Pennsylvania cases
which have confronted the issue of whether an administrative agency can adjudicate constitutional
challenges to a statute have involved actions requesting declarative or injunctive relief from the

courts.? The fact that these actions were brought in the courts in the first instance, rather than in an

2 See, e.g., Cherry v. City of Philadelphia, 692 A.2d 1082 (Pa. 1997) (action seeking
declaratory judgment); Feingold v. Bell of Pennsylvania, 383 A.2d 791 (Pa. 1977) (action seeking
injunctive relief and punitive damages); Borough of Green Tree v. Board of Property Assessments,
328 A.2d 819 (Pa. 1974) (action seeking injunction); Ruszin v. Department of Labor and Industry,
675 A.2d 366 (Pa. Cmwlth. 1996) (action seeking declaratory judgment); Lymarn v. City of
Philadelphia, 529 A.2d 1194 (Pa. Cmwlth. 1987) (action seeking declaratory judgment); Allegheny
Ludlum Steel Corporation v. Pennsylvania Public Utility Commission, 447 A.2d 675 (Pa. Cmwith.
1982) (action-seeking declaratory judgment); Myers v. Department of Revenue, 423 A.2d 1101 (Pa.
Cmwlth. 1980) (action seeking declaratory judgment); Philadelphia Life Insurance Company v.
Commonwealth, 190 A.2d 111 (Pa. Cmwith. 1963) (action seeking injunction). One of the few cases
not involving declaratory judgment or injunctive relief is Bunch v. Board of Auctioneer Examiners,
620 A.2d 578 (Pa. Cmwlth. 1993). In Bunch, an auctioneer challenged the revocation of his license
by the Board of Auctioneer Examiners (BAE), averring that the Auctioneer and Auction Licensing
Act, Act of December 22, 1983, P.L. 327, as amended, 63 P.S. § 734.1-734.34, violated due process
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administrative tribunal is important. Under the doctrine of primary jurisdiction, courts usually
accord administrative agencies exclusive jurisdiction over actions involving matters within the
statutory jurisdiction of the agency, see, e.g., Elkin v. Bell Telephone Company of Pennsylvania, 420
A.2d 371 (Pa. 1980), and litigants get a right to judicial review only after they have exhausted all
available administrative remedies. Canonsburg General Hospital v. Department of Health, 422 A.2d
141, 144. However, several exéeptions exist to the requirement that one must exhaust his
administrative remedies before judicial review. The Supreme Court summarized them in Empire
Sanitary Landfill v. Departmeht of Environmental Protection, 684 A.2d 1047 (Pa. 1996):

The first exception is where the jurisdiction of an agency is challenged. The second

exception is where the constitutionality of a statutory scheme or its validity is

challenged. The third exception is where the legal or equitable remedies are

unavailable or inadequate, or the administrative agency is unable to provide the

requested relief. Under the third exception, even though an administrative agency

may not have jurisdiction over all the constitutional issues raised by a litigant, the

litigant must first exhaust its administrative remedies where there is no allegation that
the available statutory remedy is inadequate.

684 A.2d 1047, 1054 (Pa. 1996).

It is clear from the case law that an administrative agency has exclusive jurisdiction over
matters within the purview of its enabling legislation unless the matter involves one of the
constitutional challenges just discussed, in which case an aggrieved person has a right to immediate

judicial review. What is less clear is whether an administrative agency retains concurrent

guarantees in the Pennsylvania Constitution because the Act allowed the BAE to commingle its
prosecutorial and adjudicative functions. The Commonwealth Court held that Bunch had a right to
judicial review of his constitutional challenge to the Act, even though he failed to raise the issue in
his administrative action before the BAE.
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jurisdiction where a complainant has a right to immediate judicial review of an issue,v or whether,
instead, the right to immediate judicial review deprives the agency of jurisdiction. The Pennsylvania
courts do not apﬁear to have directly ruled on this question. However, their decisions on the related
issue of whether an individual challenging an agency'action has aright to immediate judicial review
sometimes contain dicta suggesting that, where the action involves a facial challenge to the validity
of a statute, the right to immediate judicial reﬁew deprives the agency of jurisdiction.?

Although the Board has consistently held that we do not have jurisdiction over facial
constitutional challenges to statutes, we have traditionally relied on St. Joe Minerals Corporation

v. Goddard, 324 A.2d 800 (Pa. Cmwlth. 1974), for that proposition, inadvertently misconstruing the

* See St. Joe Minerals Corporation v. Goddard, 324 A.2d 800, 802 (Pa. Cmwlth. 1974)
(“EHB would not have the authority to pass upon the constitutionality of a statute. . . .”), Lyman v.
City of Philadelphia, 529 A.2d 1194, 1195 (Pa. Cmwith. 1987) (While administrative agencies can
pass upon the constitutionality of their own regulations, they do not possess the authority to pass
upon the validity and constitutionality of Act of the General Assembly.”), and Philadelphia Life
Insurance Company v. Commonwealth, 190 A.2d 111, 116 (Pa. Cmwith. 1963) (“Certainly, the
Department of Revenue and the Board of Finance and Revenue are not competent tribunals to pass
upon questions of the validity or constitutionality of statutes and the determinations of such
questions by administrative tribunals was clearly not within the legislative purview.”)

Numerous other opinions contain dicta stating that an agency cannot decide the
constitutionality of its own enabling legislation. See Bunch v. Board of Auctioneer Examiners, 620
A.2d 578, 581 (Pa. Cmwith. 1993), Myers v. Department of Revenue, 423 A.2d 1101, 1104 (Pa.
Cmwlth. 1980), Ruszin v. Department of Labor and Industry, 675 A.2d 366, 371 (Pa. Cmwilth.
1996), Borough of Green Tree v. Board of Property Assessments, 328 A.2d 819, 825 (Pa. 1974).
The rationale is usually that “The more clearly it appears that the question raised goes directly to the
validity of the statute the less the need exists for the agency involved to throw light on the issue
through exercise of its specialized fact-finding function or application of its administrative
expertise.” Borough of Green Tree, 328 A.2d at 825. The same reasoning would seem to apply with
equal force where, as here, an individual makes a facial challenge to a statute before an agency and
the statute is not the agency’s enabling statute.
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bolding in Sz;. Joe Minerals* (As noted previously in this opinion, the language in St. Joe Minerals
that says that the Board cannot decide constitutional challenges to statutes is mere dicta.)
Nevertheleés, after reexamining the issue anew, we are convinced that we were correct to conclude
that we do not have jurisdiction over such facial challenges. This conclﬁsion is not only consistent
with our previous decisions aﬁd dicta in numerous court decisions, it also comports well with

Pa.R. AP. 1551(a). Rule 1551(a) provides:

Review of quasi judicial orders--Review of quasi judicial orders shall be heard by

the court on the record. No question shall be heard or considered by the court which

was not raised before the' government unit except (1) Questions involving the

validity of a statute.
Thus, by refusing to rule on Appellant’s facial challenge, there is no chance that we are depriving
Appellant of his opportunity for a hearing on his facial challenge. We think it unlikely that the Rules
of Appellate Procedure would make an exception to the usual waiver rule under Pa.R.A.P. 1551(a)
.. unless administrative agencies lacked jurisdiction to decide those issues.

Accordingly, we will not decide the merits of Appeliant’s facial challenge to Section 21(b)(1)

of the Noncoal Surface Mining and Reclamation Act.

II. DID APPELLANT PRESENT SUFFICIENT EVIDENCE IN HIS CASE IN CHIEF TO
MAKE A PRIMA FACIE CASE THAT HE IS UNABLE TO PREPAY THE CIVIL

PENALTY?

In its post-hearing brief, the Department argues that the Appellant failed to present sufficient

4 See, e.g., Philadelphia Chewing Gum v. DER, 1976 EHB 269, 294, Pennsylvania Mines
Corporation v. DER, 1982 EHB 215, 245, Latimer Brothers v. DER, 1982 EHB 305, 306, and
Chemclene Corporation v. DER, 1982 EHB 485, 487.
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evidence in his case in chief to establish that he was financially unable to pay the penalty. Appellant,
predictably, disagrees. However, after carefully examining the evidence Appellant presented as part
of his case in chief, we agree with the Department that Appellant failed to make a prima facie case
that he was financially unable to prepay the penalty.

Sectiori 21(b)(1) of the Noncoal Surface Mining Act provides, in pertinent part:

When the department proposes to assess a civil penalty, the secretary shall inform the

person ... of the proposed amount of the penalty. The person charged with the

penalty shall then have 30 days to pay the proposed penalty in full or, if the person

wishes to contest either the amount of the penalty or the fact of the violation, forward

the proposed amount to the secretary for placement in an escrow account ... or post

an appeal bond.... Failure to forward the money or the appeal bond to the secretary

within 30 days shall result in a waiver of all legal rights to contest the violation or the

amount of the penalty.

Although Section 21(b)(1) does not expressly create an exception for appellants unable to
prepay the assessment, the Commonwealth Court has held that similar provisions in other acts

require that, where an appellant asserts that he is unable to prepay the penalty, the Board must

determine whether he can prepay or not.’> The appellant bears the burden of proving that he is

5 See Twelve Vein Coal v. Department of Environmental Resources, 561 A.2d 1317 (Pa.
Cmwlth. 1989), petition for allowance of appeal denied 578 A.2d 416 (Pa. 1990) (construing the
prepayment requirements in Section 18.4 of the Surface Mining Conservation and Reclamation Act,
the Actof May 31, 1945, P.L. 1198, as amended, 52 P.S. §§ 1396.1-1396.19a. (Surface Mining Act),
52 P.S. § 1396.18d, and Section 605(b)(1) of the Clean Streams Law, Act of June 22, 1937, P.L.

. 1987, as amended, 35 P.S. §§ 691.1- 691.1001 (Clean Streams Law), 35 P.S. 691.605(b)(1)), and
Pilawa v. Department of Environmental Protection, 698 A.2d 141 (Pa. Cmwlth. 1997) (construing
the prepayment requirement in Section 1307(b) of the Storage Tank and Spill Prevention Act, Act
of July 6, 1989, P.L. 169, as amended, 35 P.S. §§ 6021.101-6021.2104 (Storage Tank Act), 35 P.S.
§ 6021.1307(b).).
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unable to prepay the penalty.®

Appellant failed to prove that he cannot prepay the penalty. The Department assessed the
civil penalty against Appellant personally. However, Appellant introduced virtually no evidence in
his case in chief concerning his personal worth. Instead, the overwhelming majority of the evidence
he presented concerned the finances of Goetz Demolition Company (GDC), a business he owns.

As part of his case in chief, Appellant testified himself and presented testimony from two
other witnesses: Lorraine Repka Nagy and joyce Riley Maiﬂand. Repka, an accountant, testified
about a December 31, 1997, Draft Balance Sheet and Statement of Income (1997 Draft Balance
Sheet) and a December 31, 1996, Balance Sheet and Statément of Income she helped prepare for
GDC, a sole proprietorship owned by Appellant. Sﬁe explained that the 1997 Draft Balance Sheet
showed that GDC lost slightly over $43,000 in 1997. Maitland, the secretary/bookkeeper of GDC,
testified about the business’s internal accounting methods and records she provided to Repka for the

preparation of the 1997 Draft Balance Sheet. Goetz testified that his abﬂity to run his business and

¢ Although neither party addressed the issue in any detail, both Appellant and the Department
assume that Appellant bears the burden of proving that he is financially unable to prepay the penalty.
Appellant’s post-hearing brief, p. 7, Department’s post-hearing brief, p. 6. We agree that this is the
correct allocation of the burden of proof. Although we have held that the Department generally
bears the burden of proof in appeals of civil penalty assessments, see, e.g., Delaware Valley Scrap
Company, Inc. v. DER, 1993 EHB 1113, gff'd 645 A.2d 947 (Pa. Cmwlth. 1994), there is good
reason to make an exception for hearings concerning an appellant’s ability to prepay a civil penalty
assessment. Ordinarily, an appellant has much greater access to information concerning his financial
condition than the Department. The courts frequently assign the burden of proof to a party with
peculiar access to certain information, even if he would not ordinarily bear the burden of proof.
Leonard Packel and Anne Bowen Poulin, Pennsylvania Evidence § 301.1 (1987). Furthermore, the
‘prepayment requirement in Section 21(b)(1) of the Noncoal Surface Mining Act makes no exception
whatsoever for appellant’s failure to prepay a civil penalty. Thus, it seems more appropriate to
require Appellant to prove that he should be excused from the prepayment requirement than to
require the Department to prove that the prepayment requirement applies to him.
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secure credit has been hampered because he had overextended his credit and because of proceedings
pending between him and his wife. |

Although the testimony by Nagy and Repka about GDC’s finances was potentially rele;vant
to Appellaﬁt’s ability to prepay, Appellant failed to connect up and present evidence showing the
relationship between GDC’s finances and his personal finances. For instance, the testimony of Nagy
and Repka concerned the preparation of 1997 Draft Balance Sheet for GDC. However, even
assuming the 1997 Draft Balance Sheet paints an accurate picture of GDC’s finances between
September 22, 1997, (when Appellant’s notice of appeal avers he first received notice of the
Department’s action) and October 22, 1997, (when Appellant’s deadline for prepaying the penalty
~expired), the 1997 Draft Balance Sheet would shed no light on Appellant’s personal finances at that
time. Nagy testified that GDC is one of at least two businesses Appellant owns as a sole proprietor.
(N.T. 73) Since the Department assessed the civil penalty against Appellant personally, Appellant
had to do more than simply show that GDC could not prepay. He had to éhow that se himself could
not prepay given all the assets at his disposal--whether they were associated with GDC, or another
enterprise he owned, or Appellant obtained them from some other source. Since Appellant failed
to present any evidence concerning the finances of his other business(es), we determine that we
cannot draw any conclusions about Appellant’s personal ability to prepay based on GDC’s finances.

That leaves only Appellant’s testimbny. His testimony was very 1i1nited--it occﬁpies less
than five pages of the transcript from the hearing. The material averments in Appellant’s testimony
are as follows: |

(1) he and his wife are presently in the midst of divorce proceedings (N.T. 106-107);

(2) because of the divorce, banks and bonding companies have become apprehensive
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about loaning him money, adversely affecting his business (N.T. 107);
(3) he has already used all of his assets to secure lines of credit (N.T. 108);

(4) he has a $100,000 letter of credit, of which $75,000 has ah'eady been expended
(N.T. 107);

(5) a bank will loan him money to do contracts, but only if he agrees to assign the
payments on the contract to the bank (N.T. 108);

(6) he did not request a line of credit to prepay the penalty because he thought the
request would be futile and might jeopardize his preexisting line of credit (N.T. 109);

(7) his bonding agent talked to three or four bonding companies and was unable to

secure an appeal bond, and his attorney also told him that he would not be able to

obtain an appeal bond (N.T. 110); and,

(8) work was slow for him in 1997 despite the fact that he was actively seeking

business (N.T. 109-110).

Even assuming these statements are true, they do not show that Appellant was unable to
prepay the penalty. Much of Appellant’s financial situation remains obscure. For instance,
Appellant failed to introduce his personal income tax return, or to otherwise present evidence

concerning his annual income. Nor do we know the value of Appellant’s current assets, the

proportion of those assets which may be tied up in his divorce proceedings, or the amount of assets

at his disposal.’
Rather than showing the Board that he was unable to prepay the penalty, Appellant would
have us simply take his word--or that of his agents— that he is unable to pay. Appellant testified that

his attorney and his bonding agent told him that he would not be able to get an appeal bond. But

7 As noted previously in this opinion, Goetz did testify that he had put up all of his assets as
security for the $100,000 line of credit he obtained. Nevertheless, he should still have been able to
get more credit if the value of the assets at his disposal was substantially greater than $100,000.
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Appellant’s attorney and his bonding agent never took the stand, or otherwise gave evidence to
support Appellant’s hearsay statements. It is the Board’s duty to determine whether Appellant can
prepay the penalty, and, to do that, we need hard evidence.?® We cannot simply défer to Appellant’s
hearsay testimony that his agents told him that he could not get an appeal bond. _

Appellant’s failure to even request a line of credit from his bank so that he could prepay the
- penalty underscores the deficiencies in his case. Appellant failed to introduce any evidence about
the value of assets he had at his disposal. It is possible, therefore, that either he could have prepaid
the penalty directly or that the value of the assets at his disposal sufficiently exceeded his $100,000
line of credit that he could obtain additional credit. The fact that Appellant refused to even ask the
bank for credit before asserting that he was unable to prepay the penalty is a strong indication that

Appellant failed to exhaust all reasonable means at his disposal to prepay the penalty.

8For iﬁsta.nce, Courts of Common Pleas have held that they would not relax a rule requiring
that out-of-state plaintiffs provide security for costs simply because a plaintiff’s attorney stated that
his client could not obtain a bond. See Bower v. Bower, 44 Pa. D. & C. 44 (Philadelphia County,
1942).

® Relevant evidence concerning an appellant’s ability to prepay a penalty would ordinarily
include recent financial statements and income tax returns, as well as information concerning any:

accounts held at financial institutions;

accounts and notes receivable;

marketable securities owned by appellant;

interests appellant owns in closely held corporations or partnerships;
intangible property owned by appellant;

vehicles owned by appellant;

real estate owned by appellant;

oil, gas, or mineral rights owned by appellant;

recent loan applications filed by appellant;

insurance policies naming appellant as the insured or beneficiary; and,
property appellant recently sold for value or transferred as a gift.

FTr @ me pno op
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Since Appellant failed to make even a prima facie case that he was unable to prepay the
penalty assessment, we will not excuse Appellant from the prepayment requirement and will deny

his “Petition Forma Pauperis.”

ITI. WHAT IS THE EFFECT OF APPELLANT’S FAILURE TO MAKE A PRIMA FACIE
CASE THAT HE IS UNABLE TO PREPAY THE PENALTY?

In its post-hearing memorandum, the Department argues that the Board must dismiss
Appellant’s appeal because he failed to prepay the penalty within 30 days and failed to prove he was
unable to prepay the penalty. Appellant did not specifically address this argument in his post-
hearing memorandum.

We)hdo not agree that an appellant necessarily loses his right to appeal an assessment simply
because he fails to prepay a civﬂ penalty assessment within 30 days of the Department’s action, and
the Board subsequently determines he could have prepaid the penalty. Where, as here, an appellant
asserts thefghe is unable to prepay the assessment, and he raises the issue within 30 days of the
Department’s action, the Board may extend h1m another opportunity to prepay within 30 days or less

of the Board determining that he could prepay the penalty.!

1 We realize that the Commonwealth Court has held that, under a similar prepayment
provision at Section 1307 of the Storage Tank and Spill Prevention Act, Act of July 6, 1989, P.L.
169, as amended, 35 P.S. §§ 6021.101-6021.2104 (Storage Tank Act), an appellant can raise the
issue of his ability to prepay even if he raises the issue more than 30 days after the Department

action. Pilawav. DEP, 698 A.2d 141 (Pa. Cmwlith. 1997). The question that we confront here,

however, is different. Pilawa dealt with the question of whether an appellant can raise the issue of
his ability to prepay after the deadline for prepayment has expired. Here, we confront a situation
where an appellant raised the issue of his ability to prepay before the deadline expired but failed to
prove that he was unable to prepay when the Board held a hearing on the issue. The question we
must decide is not whether Appellant can have an opportunity to litigate the issue of his ability to
prepay within the initial 30-day deadline, but whether he may have another opportunity to prepay

29



If Section 21(b)(1) of the Noncoal Surface Mining Act, 52 P.S. § 3321(b)(1), were the last
word on the issue, We‘ might have come to a different conclusion. Section 21(b)(1) of the Act
provides, in pertinent part, “Failure to forward the money or the appeal bond to the secretary within
30 days shall result in a waiver of all legal rights to contest the violation or the amount of the
penalty.” But Section 21(b)(1) is not the last word on the issue. Although the 30 day prépayment
requirement -in Section 21(b)(1) may seem at first to be absolute and jurisdictional, the
Corﬁmonwealtﬁ Court has made it clear that neither is the case. In Twelve Vein Coal v. Department
of Environmental Resources, 561 A.2d 1317 (Pa. Cmwlth. 1989), petition for allowance of appeal
denied, 578 A.2d 416 (Pa. 1990), for instance, the Commonwealth Court examined an identical
provision in Section 18.4 of the Surface Mining Act, 52 P.S. § 1396.18d, while reviewing a Board
decision disinissing an appeal for failure to comply with the 30 day prepayment requirement. The
Court held that the Board had erred by dismissing the appeal based on the 30 day prepayment
requirement because the appellant had asserted that he was unable to prepay the penalty, and fhe
Court remanded the case back to the Board for a hearing on the appellant’s ability to prepay. In
explaining its decision, the Court pointed to Article V, Section 9 and Article I, Section 11 of the
Pennsylvania Constitution and noted that there was ample reason to tread cafefully where an

appellant might be denied access to a tribunal because of “alleged impecunity.” 561 A.2d at 1319.

after that deadline, once the Board determines that he was able to prepay.

: While we conclude that Appellant is entitled to another opportunity to prepay the civil
penalty, our conclusion is based, in part, on the fact that Appellant raised the issue of his ability to
prepay within the initial 30-day prepayment period. Whether an appellant would be entitled to
another opportunity to prepay had he not raised the issue of his ability to prepay within the initial
30-day period is a tougher question (since there is greater potential for delaying the Board’s
proceedings) but one which is beyond the scope of this appeal.

970



There is good reason for us to tread carefully here as well, where we confront another
problem relating to appellants who assert that they are unable to prepay a penalty. The Department
would have us hold that an appellant must prepay his penalty within 30 days or risk having his
appeal dismissed if we subsequently determine that he could have prepaid the appeal. Yet, were we
to adopt the Department’s position, we would force some financially vulnerable appellants to
navigate between Scylla and Charybdis. Although it is clear in many instances whether an appellant
can prepay a penalty, in other situations, the answer is more abstruse. An appellant acting in géod
faith may not know for certain whether he has an obligation to prepay a penalty. For instance, an
appellant may technically have sufficient assets to prepay a civil penalty, but only be able té do so
with extreme financial hardship to himself, his family, br his business. If the amount of the civil
penalty is large and the appellant feels his case is strong, he may be inclined prepay the civil penalty-
-regardless of the hardship involved—-simply to avoid the risk that he might otherwise waive his right
to éhallenge the penalty.

Allowing an appellant a brief opportunity to prepay the civil penalty after the Board rejects
a claim that he was unable to prepay the penalty protects financially vulnerable appellants from this
catch-22 without compromising the Department’é interests. In Boyle Land and Fuel Company v.
Environmental Hearing Board, 475 A.2d 928 (Pa. Cmwlth. 1984), aff’d 488 A.2d 1109 (Pa. 1985),
- the Commonwealth Court wrote that the purpose of prepayment requirements akin to Section
21(b)(1) of the Noncoal Surface Mining Act is to “promote the public interest” by ensuring that the
Department’s “efforts in enforcing the law should not be frustrated by appeals which, although
constitutionally permitted, may be taken solely for the purpose of delay while the violations

continue.” 475 A.2d at 930. We can safeguard the Department’s interests without having to require
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that appellants risk choosing between litigating their ability to prepay a penalty and preserving their
right to challenge the merits of the Department’s action. If we reject an appellant’s claim that he was
unable to prepay the penalty, we can simply require that he prepay it within 30 days or less of our
determination or we will dismiss his appeal. This allows an appellant who is financially vulnerable
to raise the issue of his ability to prepay without having to risk his right to challenge the assessment
if the Board ultimately determines that he could have prepaid. An appellant \;vho has the means to
prepay initially would have little incentive to argue that he is unable to do so: If the Board
determines that he could have prepaid, he would still be fequired to prepay before the Board will
look to the substance of his appeal, and any resources he spent litigating his ability to prepay will
have been wasted. Furthermore, if it is clear that an appellant is raising the issue for spurious
reasons, sanctions may also be appropriate. Finally, allowing an appellant a second opportunity to
prepay within 30 days or less of the Board’s determination of his ability to prepay should not greatly
delay the resolution of his appeal where the apfellant raises the issue of his ability to prepay within
the initial 30-day pfepayment period. | |
In light of the foregoing, Appellant has 30 days in which to prepay his civil penalty or have
his appeal of the penalty assessment dismissed. Accordingly, the Department’s motion for
compulsory nonsuit is granted to the extent that the Department sought judgment against Appellant
on the issue of Appellant’s ability to prepay the penalty, but denied to the extent that the Department

requested dismissal of Appellant’s appeal.
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

ROBERT K. GOETZ, JR.
d/b/a GOETZ DEMOLITION
: EHB Docket No. 97-226-C
V. : (Consolidated with 97-147-C,
: : 97-223-C, 97-224-C, and
97-225-C.)

COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL

PROTECTION

ORDER
AND NOW, this 10th day of September, 1998, it is ordered that Appellant’s “Petition in
Forma Pauperis” is denied, and the Depamnént’s motion for compulsory nonsuit is granted to the
‘extent the Department sought judgment against Appellant on whether Appellant could prepay the
penalt&, but denied to the extent that the Department requested dismissal of Appellant’s appeal.
Appellant shall prepay the civil penalty or file an appeal bond for the amount of the penalty, in

accordance with Section 21(b)(1) of the Noncoal Surface Mining Act, by October 13, 1998.

ENVIRONMENTAL HEARING BOARD

)jm f }}kﬂm

GEORGE J.MILLER
Administrative Law Judge
Chairman
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EHB Docket No. 97-226-C
(Consolidated with 97-147-C,
97-223-C, 97-224-C, and 97-225-C)

ROBERT D. MYERS
Administrative Law Judge
Member

Tho ot

THOMAS W. RENWAND
Administrative Law Judge
Member

WM J (...

MICHELLE A. COLEMAN
Administrative Law Judge
- Member

DATED: September 10, 1998

c: : DEP Litigation Library:
~ Attention: Brenda Houck

For the Commonwealth, DEP:
Dennis A. Whitaker, Esquire
Charles Haws, Esquire
Southcentral Regional Counsel

For Appellant:
Daniel F. Wolfson, Esquire
York, PA

jb/bl
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD
2nd FLOOR - RACHEL CARSON STATE OFFICE BUILDING
400 MARKET STREET, RO. BOX 8457
HARRISBURG, PA 17105-8457

717-787-3483
X WILLIAM T. PHILLIPY IV
TELECOPIER 717-783-4738 SECRETARY TO THE BOARI

BELTRAMI BROTHERS REAL ESTATE

V. : EHB Docket No. 89-016-MR
COMMONWEALTH OF PENNSYLVANIA, T ,
DEPARTMENT OF ENVIRONMENTAL : Issued: September 11, 1998
PROTECTION :

OPINION AND ORDER
ON MOTION FOR SUMMARY JUDGMENT

by Robert D. Myers, Member
Synopsis:

The Department has the authority to abate a public nuisance under Section 16(a)(1) of the
Land.and Water Conservation Act, 32 P.S. § 5116(a)(1); Section 407 of the federal Sﬁrface Mining
Control and Reclamation Act, 30 U.S.C. § 1237; and Section 1917-A of the Administrative Code,
71 P.S. § 510-17. The public nuisances in this case are a highwall created by unregulated surface
coal mining and related spoil piles. The Department used the spoil piles to backfill the hazardous
strip mining pit.

However, the Department’s Motion for Summary Judgment is denied because there exists
a genuine issue of material fact as to whether the Department could have used an alternative ﬁlethod
to abate the public nuisances which would have had a lesser impact on Appellant’s economic interest
in the spoil piles.

The Board rejects an argument by the Department that the Board cannot grant effective relief
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to Appellant. To begin, the Department first raised this issue in its reply brief; thus, Appellant had
no opportunity to respond. Even so, the Board.concludes that it can grant effective relief to the
Appellant if the Board finds that the Department’s abatement action constituted a regulatory taking.
OPINION

The history of this case is long and involved. The appeal was filed on January 19, 1989,
seeking Board review of a December 23, 1988 letter (access notice) of the Department of
Environmental Protection! (Department) announcing its intention to enter upon the real estate leased
by Appeliant in Kline Township, Schuylkill County, for thé purpose of reclaiming an abandoned
strip mine. Another appeal was filed at EHB Docket No. 89-018 by Beltrami Enterprises, Inc., the
owner of the real estate. Both appeals were accompanied by petitions for supersedeas. The Board,
sua sponte, denied the petitions for supersedeas on January 27, 1989, for failure to conform with the
Board’s rules of procedure, and consolidated the two appeals at EHB Docket No. §9-016.

While the consolidated appeals were in the discovery stage, Beltrami Enterprises, Inc. filed
a voluntary petition on June 3, 1991 under Chapter 11 of the U.S. Bankruptcy Code. Subsequently,
the corporatioﬁ, acting as a debtor-in-possession, was authorized to continue with the appeal. A
hearing scheduled to begin on May 19, 1992, was postponed after Appellants decided that the Board
lacked jurisdiction of the takings claims asserted in the appealé. They filed a petition for the
‘appointment of viewers under the Eminent Domain ‘Code in the Court of Common Pleas of
Schuylkill County and filed a motion to dismiss for lack of jurisdiction with the Board.

The Schuylkill County Court dismissed Appellants’ eminent domain petition in Septembér

! At the time of the letter, the agency was known as the Department of Environmental
Resources.
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1992, and Appellants gppealed the matter to Commonwealth Court. The Board denied the motion
to dismiss in an opinion and order issued July 30, 1993 (Beltrami Brothers Real Estate Inc. v. DER,
1993 EHB 1014), and Commonwealth Court clearly affirmed the Board’s primary jurisdiction to
decide takings claims arising out of regulatory actions of the Department in an opinion handed down
on October 13, 1993. See Beltrami Enterprises, Inc. v. Department of . Eﬁironmental Resources, 632
A.2d 989 (Pa. Cmwith. 1993). Appellants’ petition for allowance of appeal to the Pennsylvania
Supreme Court was denied on June 16, 1994.

With the-Board’s jurisdiction no longer in contention, it was still not possible to move these
appeals to hearing because of complications and conflicts created by the bankruptcy of Beltrami
- .- Enterprises, Inc. That proceeding was finally concluded in 1997 after approval of a plan of
reorganization that provided for the settlement of litigation between Beltrami Enterprises, Inc. and
the Department. As a consequence, Beltrami Enterprises, Inc. rejected the lease with Appellant and
withdrew its own appeal at EHB Docket No. 89-018 on November 4, 1997. A case management
- order for the surviving appeal was issued on December 19, 1997.

The Department filed a Motion for Summary Judgment with accompanying affidavits and
memorandum of law on May 29, 1998. Appellant filed its response, also with affidavits and legal
memorandum, on July 24, 1998. The Department filed a reply brief on August 21, 1998. |

' In its Motion, the Department claims thaft it is entitled to summary judgment because it acted
pursuant to the police power to abate a public nuisance, and because its actions affected no rights
of Appellant. The Department argues further, in its reply brief, that the Board cannot grant effective
relief at this point because no supersedeas of the Department’s access notice was ever granted and

the reclamation project is now completed. Appellant argues that disputed issues of material fact
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exist on several crucial matters, preventing the entry of summary judgment.

The Board may grant summary judgment where the pleadings, depositions, answers to
interrogatories, and admissions of recofd, together with the affidavits, if any, show that there is no
genuine issue as to any material fact and that the moving party is entitled to judgment as a matter
of law. Pa. R.C.P. No. 1035.2; County of Adams v. Department of Environmental Protection, 687
A.2d 1222 (Pa. Cmwith. 1997). On a motion for summary judgment, the record must be viewed in
the light most favorable to the nonmoving party, and all doubts as to the existence of a material fact
must be resolved against the moving party. Ducjai v. Dennis, 656 A.2d 102 (Pa. 1995). Summary
judgment may be entered only in those cases where the right is clear and free from doubt. Martin
v. Sun Pipe Line Company, 666 A.2d 637 (Pa. 1995).

The pertinent facts, as set forth in the Department’s Motion and supported either by affidavits
or exhibits, Begin with a short history bf unregulated anthracite surface coal mining in east-central
Pennsylvania that left huge open pits and great spoil piles of material removed to gain access to the
coal. One of these was a 265-acre site near the village of Kelayres, Schuylkill County (Kelayres Pit),
which had a sheer rock wall (highwall) 400 feet deep extending for 6,500 feet and millions of tons
of material in spoil piles as high as 125 feet. Homes were nearby ana there were no barriers to keep
people off the site.

In November 1978, a 12-year old boy from the neighborhood was playing near the highwall
and plunged to his death. At the time, the Kelayres Pit was owned by Beltrami Enterprises, Inc. as
a result of its 1975 merger with a wholly-owned subsidiary, Booty’s Mining Co., Inc. (Booty’s).
The record is silent on Booty’s activities at the Kelayres Pit prior to the merger, but the Department

apparently concluded that neither Booty’s nor Beltrami Enterprises, Inc. had any legal obligation to
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reclaim the site.

After the death of the 12-year old boy, the Department’s Bureau of Abandoned Mine
Reclamation determined that the highwall created a condition of extreme danger and that the spoil
piles created a significant hazard. Following a thorough evaluation, the Department decided to seek
$14,000,000 in federal funding in order to reclaim the Kelayres Pit by using the spoil piles to backfill
the highwall. Exactly when this o?:curred is not stated, but it took the Deparl:n;ent until 1988 to
obtain the funding and be prepared to start the work.

In the meantime, Beltrami Enterprises, Inc. entered into a Lease Agreement on June 10, 1981,

with Appellant, a Pennsylvania limited partnership formed by the four sons of Louis Beltrami, Sr.,
the principal of Beltrami Enterprises, Inc. The Lease Agreement, revised on December 5, 1984, gave
Appellant the right to conduct certain activities, including but not limited to, quarrying, stone
crushing and. sizing, and asphalt proéessing, on a 727-acre tract that included the Kelayres Pit. The
term of the lease extended to 2004, with possible further extensions, and provided for a rental based
" on tonnage of material removed for processing.
Before it could start operations under the Lease Agreement, Appellant had to obtain from the
- Department a non-coal surface mining operator’s license and a non-coal surface mining permit. The
license was obtained evéntually, and on June 5, 1985, Appellant applied for a permit covering a 128-
acre portion /of the leased premises located north of, and entirely outside of, the Kelayres Pit. This
permit was issued by the Department on September 15, 1987.

During this period of the 1980's, when the Department was planning and designing the
reclamation of the Kelayres Pit, it tried diligently to obtain the consent of Beltrami Enterprises, Inc.

and Appellant to the Department’s entry onto the site and conduct of the project. This was not
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successful. Accordingly, the Department issued the access notice on December 23, 1988. This
notice, addressed both to Appellant and Belﬁaﬁ Enterprises, Inc., recites the Department’s
determination that a hazard exists and the refusal of the addressees to consent to the elimination of
the hazard. It then refers to a November 8, 1988 Finding of Fact by the Department Secretary Arthur
A. Davis authorizing the reclamation project to proceed without the consenf of the addressees.

The Finding of Fact, attached to the access notice, refers to an investigation by the Bureau
of Abandoned Mine Reclamation concluding that the dangerous highwall presents a public health
and safety hazard. The Finding goes on to state that “the abandoned mine hazard ... is at a stage
where, in the public interest, action should be take;l” and concludes with an authorization to enter
the site and expend funds to abate the hazard. The description of the work to be performed inéludes
“backfilling strip mined pits using unconsolidated mine spoil found on site.”

Both the access notice and the Finding of Fact refer to authority provided by Section 16(a)(1)
of the Land and Water Conservation and Reclamation Act, Act of January 19, 1968, P.L. (1967) 996,
as amended, 32 P.S. § 5116(a)(1); Section 407 of the federal Surface Mining Control and
Reclamation Act of 1977 (SMCRA), P.L. 95-87, as amended, 30 U.S.C. § 1237; and Section 1917-A
of the Administrative Code of 1929, Act of April 9, 1929, P.L. 177, as amended, 71 P.S. § 510-17.

The Department entered the site and commenced reclamation on or about September 11,
1989 and completed the project on or about September 4, 1992.

The Land and Water Conservation Act, cited by the Department, resulted from the approval
by the electorate in 1967 of an amendment to Article IX of the Pennsylvania Constitution
authorizing the borrowing of $500 million for a Land and Watér Conservation and Reclamation

Fund to be used, in part, to restore abandoned strip mines. This need, according to the legislative
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findings in Section 2 of the Act, 32 P.S. § 5102, was “argent,” requiring state action for the
protection of the health and Wélfare of the citizeﬁry, “especially those living on or adjacent to
affected areas.” Before funds could be used for this purpose, Section 16(a)(1), 32 P.S. § 5116(a)(1),
required the Secretary of the Department to make findings of fact that a hazard exists and that the
landowners refuse entry. Based on those findings, the Department could enter the property and do
the restoration work. “Such entry shall not be construed as an act of condemnation of property or

trespass thereon.”

A similar procedure is found in Section 407 of federal SMCRA which reads as follows:

If the Secretary or the State pursuant to an approved State prograni,lz] makes
a finding of fact that - .

(1)  land or water resources have been adversely affected
by past coal mining practices; and

(2) the adverse effects are at a stage where, in the public
interest, action to restore, reclaim, abate, control, or prevent should
be taken; and

(3)  the owners of the land or water resources where entry
must be made to restore, reclaim, abate, control, or prevent the
adverse effects of past coal mining practices are not known, or readily
available; or

(4)  the owners will not give permission for the United
States, the States, political subdivisions, their agents, employees or
contractors to enter upon such property to restore, reclaim, abate,
control, or prevent the adverse effects of past coal mining practices.

Then, upon giving notice by mail to the owners if known or if not known by posting
notice upon the premises and advertising once in a newspaper of general circulation
in the municipality in which the land lies, the Secretary, his agents, employees, or
contractors, or the State pursuant to an approved State program, shall have the right

2 Pennsylvania’s program was approved in the early 1980's.
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to enter upon the property adversely affected by past coal mining practices and any

other property to have access to such property to do all things necessary or expedient

to restore, reclaim, abate, control, or prevent the adverse effects. Such entry shall be

construed as an exercise of the police power for the protection of public health,

safety, and general welfare and shall not be construed as an act of condemnation of

property nor of trespass thereon.

The third stafutory authority claimed by the Department is Section 1917-A of the
Administrative Code, 71 P.S. § 510-17, the familiar “abatement of nuisances” provision. Under this
section the Department is to protect the public from nuisances, including those declared to be such
by any law admjnistéred by the Department, ordering them to be abated, and doing the abatement
itself if the owner or occupant of the premises fails to do so. The Department’s derivative authority
here is Section 4.2(a) of the Pennsylvania Surface Mining and Conservation Act (SMCRA), Act of
May 31, 1945, P.L. 1198, as amended, 52 P.S. § 1396.4b(a), which specifically declares any
“unguarded and unfenced open pit area, highwall, water pool, spoil bénk and culm bank” presenting
a risk of landslide, subsidence or cave-in to be a nuisance within the meaning of Section 1917-A of
the Administrative Code.

It seems clear that the Department’s actions with respect to eliminating the highwall in the
Kelayres Pit were in strict accordance with statutory law. We would have no hesitation in
dismissing Beltrami Enterprises, Inc.’s appeal if it were still pending. Appellant’s appeal, however,
rests on different ground, contending that the Department’s use of the spoil piles to eliminate the
highwall was an abuse of discretion and a taking of Appellant’s property without just compensation.

The Department argues that Appellant had no property right in the spoil piles because the

Lease Agreement does not specifically mention them. We disagree. Paragraph 9 of both versions

states that the present condition of the property shall not be disturbed nor any material removed from
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its present location without the prior express written consent of Appellant. “This includes, but is not
limited to, efforts to relocate spoil banks, culm banks, or overburden deposits.” If spoil piles were
not intended to be covered by the lease, why would they be singled out in this provision which was
designed to protect Appellant’s economic interest in the recoverable material?

In addition, Appellant has submitted affidavits of Louis J. Beltrami and Michael Beltrami,
attesting to the intention of the parties to the Lease Agreement that all spoil piles, including those
in or near the Kelayres Pit, were included. We db not consider this to be a disputed issue of material
fact, the affidavits simply reiterating what is clear from the language of the Lease Agreement.

The next argument of the Department is that the spoil piles, as well as the highwall, were
public nuisances which the Department acted to abate. Supporting this contention is the affidavit
of Michael R. Ferko, District Engineer of the Department’s Wilkes-Barre District Office, who
supervised the reclamation work at the Kelayres Pit. He states that there were footpaths on the spoil
piles, evidencing use by area residents, that the piles were unstable and that there were no barriers
to prevent an accident from oqcurring. Appellant admits the absence of any barriers but, curiously,
avers a lack of knowledge about the footpaths and the unstable condition of the piles.

This certainly suggests a lack of attentiveness to material that supposedly has economic value
to the Appellant. The suggestion is strengthened by a claimed lack of knowledge about the height
and size of the piles, although Appellant admits that some of them were within 30 feet of occupied
dwellings.

In any event, under P?.. R.C.P. No. 1035.3, Appellant was required in its response to the
Motion to identify evidence in the record controverting the Department’s allegations or to

supplement the record with such evidence or explain why it cannot do so. Since Appellant did none
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of these, the Department’s contentions about the condition of the spoil piles are deemed admitted.
The spoil piles in and near the Kelayres Pit, therefc;re, fell within the scope of statutory nuisances
described in Section‘ 4.2(a) of Pennsylvania SMCRA, 52 P.S. § 1396.4b(a), quoted earlier,
“ynguarded and unfenced ... spoil bank and culm bank,” creating a “risk of ... landslide, subsidence
[aﬁd] cave-in,” and were proper subjects of abatement under Section 1917-A. of the Administrative
Code, 71 P.S. § 510-17. Appellant’s unsupported contention that the spoil piles were not a hazard
is rejected.

The Department asserts the legal position that, when private property is taken for public use
in the abatement of a public nuisance, there is no right of compensation. This maxim is of long
standing, founded on the principle that a landowner must use his property in such a manner as not
to injure that of another: sic utero tuo ut alienum non laedas as expressed by the ancient common
law. The takings clause of the Fifth Amendment to the U.S. Constitution did not convert this ancient
principle to one requiring compensation whenever the state acts to enforce it. Mugler v. Kansas, 123
U.S. 623 (1887); Keystone Bituminous Coal Assn. v. DeBenedictus, 480 U.S. 470 (1987).
Pennsylvania Courts, construing a similar takings clause in Article I, Section 10, of the Pennsylvania
Constitution, have reached the same conclusion. Commonwealth v. Barnes & Tucker Company
(Barnes and Tucker 1), 371 A.2d 461 (Pa. 1977).

Both the Land and Water Conservation Act and federal SMCRA, two of the statutes cited
by the Department, contain legislative declarations of public nuisance and expressly state that
Department entry on to the affected land to abate the nuisance “shall not be construed as an act of
condemnation of property.” See 32 P.S. § 5116(a)(1) and 30 U.S.C. § 1237(a). Pennsylvania

SMCRA also contains a legislative declaration of public nuisance for unfenced and unguarded spoil
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piles. See 52 P.S. § 1396.4b(a). These legislative declarations also trigger the Department™s
abatement power under the Administrative Code. See 71 P.S. § 510-17. The Department, therefore,
had ample authority to enter the Kelayres Pit and abate the public nuisances existing thére without
having to pay compensation to Appellant. Barnes & Tucker II, 371 A.2d at 467.

The means chosen to abate the nuisance, however, must appear reasonably necessary for the
accomplishment of the purpose and not unduly oppressive upon Appellant. Lawton v. Steele, 152
U.S. 133 (1894); Commonwealth v. Barnes & Tucker Company (Barnes & Tucker 1), 319 A 2d 871
(Pa. 1974); Barnes & T ucker II, 371 A.2d at 468. Appellant’s chief contention is that the spoil piles
were not public nuisances and, for that reason, the Department’s use of the material to backfill the
= highwall was unreasonable. As noted above, we have rejected that argument and determined that
the unfen_ced, unguarded spoil piles creating a risk of landslide, subsidénce and cave-in were a public
nuisance subject to abatement by the Department.

Appellant alsé argues, inferentially, in its memorandum of law that the Department did not
have to use the specific spoil piles chosen for abatement and, in fact, left others untouched. This
suggests that the Department reasonably could have used an alternative method which would have
impacted less on Appellant’s economic interest. Unfortunately, the reco;d is silent on this issue and
we are unable to resolve it at this time. At the hearing, it will be Appellant’s burden to present
evidence showing a more reasonable alternative than that chosen by the Department, the
implementation of which would have had a lesser impact on Appellant’s economic interest in the
spoil pile material.

Carrying this burden will not be an easy task, in our opinion. The Department’s use of the

spoil material that came out of the pit to backfill it appears to us eminently reasonable. The same
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can be said for the Department’s use of the most convenient spoil piles to the highwall area. It must
be remembered that public funds were being used in this abatement work and the Department had
a responsibility to complete the work in the most economical way possible.

We also have some doubt about the economic value of the spoil piles used by the
Department. They existed in the Kelayres Pit, a 265-acre portion of a 727-acre area covered by the
Lease Agreement. The remaining 462 acres presumably also contained spoil material that Appellant
could process. In fact, the acreage that Appellant first permitted was not in the Kelayres Pit at all
but a 128-acre area north of it. Appellant continued to work this area until the 1990s, suggesting that
- plenty of spoil material was present there and had a greater economic value to Appellant than that
in the Kelayres Pit.

| While we believe that Appellant has a heavy burden on this issue, we are not comfortable
granting summary judgment on it to the Department. The issue is not clear and free from doubt at
this point, and we will give Appellant the opportunity to present evidence in an effort to persuade
us. Nor should our comments be construed as foreclosing any aspects of the issue. We simply want
Appellant to know of the areas where we have considerable doubt.

The bepartment raises two other issues which must be addressed. The first relates to the
Department’s averment, supported by Ferko’s affidavit, that, in doing the reclamation work, the
Department did not take title to Appellant’s property, assert any ownership interest in it, or
permanéntly install any item on it. Appellant admits the averment but denies the succeeding
averment which states that all the Department did was relocate the spoil piles to a position where
they no longer presented a hazard. In further response, Appellant contends that, by moving the spoil

piles from their above-ground location into the pit, the Department made the quarrying of the
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material economically unfeasible.

Neither the Department’s averment about what it did nor Appellant’s response is supported
by affidavit or other record evidencé. Since this claim apparently is the core of Appellant’s
argument that there was a more reasonable alternative, this disputed issue of fact will have to be
addressed at the hearing.

Finally, the Department argues in its reply brief that the Board can grant no effective relief
to Appellant because Appellant never obtained a supersedeas and the recl#maﬁon work has now been
completed. The Board’s power to set aside the access notice as an unconstitutional taking has
expired by subsequent events; and any further proceedings before the Board would be declaratory
in nature and beyond our jurisdiction. See Costanza v. Department of Environmental Resources, 606

' A.2d 645 (Pa. Cmwith. 1992). Since this issue was raised first in the Department’s reply brief,
- Appellant had no opportunity to respond to 1t We could dismiss it for that reason alone; but,
because of its significance, will address it now.

We rejected a similar argument in Lower Windsor Township v. DER, 1993 EHB 1305,
1366ff, relying in part on Concerne& Citizens Against Sludge v. DER, 1983 EHB 442. Those
decisions concerned Department permits rathef than Department actions to abate nuisances.
Nonetheless, the Board held in both cases that the Board could order the removal of material placed
by a permittee in reliance on its permit if the Board found that the permit was unlawfully issued and
that removal was the appropriate remedy. Theoretically, at least, Wé could do something similar
here, ordering the Department to remove Appellant’s spoil material from the backfilled highwall if
we determined that there was an unconstitutional taking.

We will not do that here for several reasons. First, Appellant does not seek that relief. It
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seeks instead a ruling that the action was a taking so that it can proceed to seek damages in an
appropriate forum. See Beltrami Enterprises, Inc. 'v. Department of Environmental Resources, 632
A.2d 989 (Pa. Cmwilth. 1993); Domiano v. Department of Environmental Protection, 713 A.2d 713
(Pa. Cmwith. 1998). Secondly, we seriously doubt that Appellant could have obtained a supersedeas
in any event. The Board is prohibited by statute from granting a supersedeas where “injury to the
public health, safety or welfare exists or is threatened during the period when the supersedeas would
be in effect.” Section 4(d)(2) of the Environmental Hearing Board Act, Act of July 13, 1988, P.L.
530, as amended, 35 P.S. § 7514(d)(2). Since the Department was acting to abate public nuisances
in the form of the highwall and the spoil piles, the Board probably would have invoked this statutory
proscription to dény a supersedeas request. But, even if there were no statutory impediment, the
Board would very likely have deferred to the Department’s choice of an abatement plan, leaving to
later litigation any objections to it by those with an interest in the real estate.

We conclude that we can grant effective relief to Appellant if we find that the Department’s
abatement action constituted a regulatory taking. As noted earlier, we cannot resolve that issue at

this point because of disputed issues of fact.
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

BELTRAMI BROTHERS REAL ESTATE :

V. : EHB Docket No. 89-016-MR

COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL
PROTECTION

ORDER

AND NOW, this 11th day of September, 1998, it is ordered that the Department’s Motion

for Summary Judgment is denied in accordance with the foregoing opinion.

ENVIRONMENTAL HEARING BOARD

(st Jy

'ROBERT D. MYERS
Administrative Law Judge
Member

DATED: September 11, 1998

See next page for a service list.
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EHB Docket No. 89-016-MR

c:

bap

DEP Bureau of Litigation
Attention: Brenda Houck, Library

For the Commonwealth, DEP:
Mary Martha Truschel, Esquire
Southcentral Region

and
John H. Herman, Esquire
Southwest Region

For Beltrami Brothers Real Estate:

Lawrence M. Klemow, Esquire
GLASSBERG AND KLEMOW
81 North Laurel Street
Hazleton, PA 18201

990



COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD
2nd FLOOR - RACHEL CARSON STATE OFFICE BUILDING
400 MARKET STREET, PO. BOX 8457
HARRISBURG, PA 17105-8457

717-787-3483 WILLIAM T. PHILLIPY IV
TELECOPIER 717-783-4738 . SECRETARY TO THE BOAR
THOMPSON BROTHERS COAL
COMPANY, INC.
v. : EHB Docket No. 96-028-R

(Consolidated with 96-029-R)
COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL
PROTECTION : Issued: September 15, 1998
ADJUDICATION
By Thomas W. Renwand, Administrative Law Judge
Synopsis:

In an appeal of a .bond release denial, thé permittee has the burden of proving that it is
entitled to bond release and that the Department of Environmental Protection erred or abused its
- discretion in denying thé request for release. The Department of Environmental Protection did not
abuse its discretion when it denied a permittee’s request for bond release due to the existence of an
acid mine discharge on the permit site.. Although the discharge exists within a “barrier area,” which
may not be affected by the permittee Withouf:further approval by the Department, it is contained
within the boundaries of the surface mining permit and is, therefore, an “on-permit™ discharge.

BACKGROUND
This matter is a consolidated appeal by Thompson Brothers Coal Company, Inc. (Thompson

Brothers) from the Department of Environmental Protection’s (Department) denial of four

applicatiohs for bond release for the Morris No. 2 surface mine in Clearfield County. The
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Department denied the bond release applications on the following grounds: failure to reclaim
temporary erosion and sediment control structures at the site and the existence of an acid mine
drainage discharge located on or hydrogeologically connected to the surface mining permit area.

Thompson Brothers appealed the bond release denials and the appeals were consolidated at
EHB Docket No. 96-028-R. A héaring was held on December 12, 1997; December 15-18, 1997;
January 12-16, 1998; and February 23-25, 1998. Thompson Brothers and the Department filed post-
hearing briefs on June 5, 1998 and July 10, 1998, respectively. Thompson Brothers also filed a reply
brief 6n July 30, 1998. After a complete review of the record, we make ‘the following findings of
fact.

. FINDINGS OF FACT

1. The Appellant, Thompson Brothers, is a Pennsylvania corporation with a business
address of P.O. qu 626, Philipsbufg, PA 16866. (Notice of Appeal)

2. The Department is the agency with the duty and authority to administer and enforce
the Surface Mining Conservation and Reclamation Act, Act of May 31, 1945, P.L. 1198, as
amended, 52 P.S. §§ 1396.1-1396.31 (Surface Mining Act); the Clean Streams Law, Act of June 22,
1937, P.L. 1987, as amended, 35 P.S. §§ 691.1-691.1001; and the rules and regulations promulgated
thereunder.

3. Thompson Brothers is the peﬁﬂee of a bituminous surface coal mine located in
Morris Township, Clearfield County, known as the Morris No. 2 mine. (Notice of Appeal)

4. Thompson Brothers was authorized to conduct surface mining activities at the Morris
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No. 2 mine pursuant to Surface Mining Permit No. 17810104. (App. Ex. 46)!

5. Al Hamilton Contracting Company (Al. Hamilton) was a contract operator for
Thompson Brofhers at the Morris No.‘ 2 mine. (T,' 193)

6. In March and December 1994, Thompson Brothers applied for bond release for
bonding increments 01, 02, 03, and 04 at the Morris No.2 mine. (App. Ex. 2 and 3)

7. The Department denied Thomfson Brothers’ request for bond release on the
following groundé: the existence of an on-permit discharge of acid mine drainage and failure to
reclaim erosion and sedimentation control structures. (Notice of Appeal)

8. Acid mine drainage is discharged at Monitoring Point No. 11 (MP-11). .(T. 1508)

9. There is conﬂicﬁng testimony as to whéther the southern boundary of the surface
mining permit area is Township Road 805 or the township line separating Morris and Decatur
Townships. (T. 173, 966, 2202)

10. MP-11 is located rlorth of Township Road 805 (T. 966, 2202; Comm. Ex. 8, 25, 33;
Site View) | |

11.  MP-11 is located north of the Morris - Decatur Township line. (Comm. Ex. 33)

12.  MP-11 islocated approximately 15 feet from the traveled portion of Township Road
805. (T.175)

13.  The Department’s regulations ';rohibit mining within 100 feet of a township road

unless a variance is obtained. (T. 176; 25 Pa. Code § 86.37)

1 “App. Ex.” refers to an exhibit submitted by Thompson Brothers at the hearing.
“Comm. Ex.” refers to an exhibit submitted by the Department. “T. __” refers to a page of the
hearing transcript.
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14.  Thompson Brothers did not request or obtain a variance to mine within 100 feet of
Townshiﬁ Road 805 in the vicinity of MP-11. (T. 177-78, 994-95)

15.  Itis common for a surface mining permit to include “barrier” areas where mining may
not occur unless a variance is obtained. (T.2221-22)

16.  Such barrier areas fall W1th1n the area of the surface mining permit. (T.2221-22)

17.  Thompson Brothers would not have been required to file a request for additional
acreage to mine within 100 feet of Township Road 805 within the vicinitf of MP-11. (T.2224-25,
2227)

| 18.  Inorabout 1991 to 1992, Thompson Brothers filed with the Department a request to
delete from its permit area the.acr_eage on which I\/IP;ll is located. (T. 2230) The requést was
denied. (T.2230)
DISCUSSION

In an appeal of a bond release denial, the appellant has the burden of proving by a
preponderance of the eﬁdence that it is entitléd to bond release. 25 Pa. Code § 1021.101(a); 4/
Hamilton Contracting Co. v. DER, 1995 EHB 855. See also, Dunkard Creek Coal, Inc. v. DER,
1988 EHB‘I 197, 1200 (“{I]n appeals of bond release denials, it is the appellant who bears the burden
of broof. . .The affirmative issue in such appeals is whether the applicable bond release criteria were
satisfied. . . .”) Therefore, Thompson Bl'OthCI'; must demonstrate that the Department erred or acted
arbitrarily in denying its application for bond release at the Morris No. 2 site.

The basis for the Department’s denial of Thompson Brothers’ request for bond release is an
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area of acid mine drainage known as MP-11.2 Accordmg to the testimony of the Department’s
mining conservation inspéctor for the Morris No. 2 sitg, the precise location of MP-11 has changed
at times. However, there is no dispute that the current location of MP-11 is an area of seepage
emanating from a ditch located along Township Road 805. It is the Department’s contention that
MP-1 l.is within the boundaries of Thompson Brothers’ surface mining permit or, in the alternative,
that MP-11 is hydrogeologically connected to the permit site. Thompson 'Brothers refutes both
contentions. |

There is conflicting testimony as to what constitutes the southern boundary of the Morris No.
2 permit. The Department’s mmmg inspector Owen Biesinger, who testified on behalf of Thompson
Brothers, stated that the deﬁﬁﬁve s;outhem boundary of the permit area is the township line
separating Morris and Decatur Townships. The Department’s District Mining Manager Michael
Smith, who testified on behalf of the Department, stated that Township Road 805 constitutes the
southern boundary of the permit. In either case, a survey done by the Department shows MP-11 to
. be north of both Township Road 805 and the Morris - Decatur Township line (F.F. 10, 11) and,
therefore, within the area covered by the permit. |

This is further supported by the fact that MP-11 historically has been treated as an on-permit
discharge by both the Department and Thompson Brothérs. ‘When mining inspector Owen Biesinger
was asked to draw a map of the Morris No. 2 é';ite for his supervisor in order to familiarize her with

the location of MP-11, he placed MP-11 north of the southern boundary line of the permit. (Comm:.

2 The bond release denials also stated that Thompson Brothers had failed to reclaim
erosion and sedimentation control structures at the site. However, Thompson Brothers did not
challenge this issue at the merits hearing or in its post-hearing brief.
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Ex.22; T.1041-45) In addition, Inspector Biesinger included MP-11 on an inventbry of on-permit
discharges which he prepared for the Morris No. 2 site. (Comm. Ex. 5; T. 869, 870-75, 2207-08)
Further, in or about 1991-1992, Thompsoh Brothers filed with the Department a request for acreage
reduction from its sﬁface mining permit for the Morris No. 2 site. The request, which was denied
by the Department, would have covered that portion of the site where MP-11 was located. (F.F. 18)
Although the historical treatment of MP-11 as an on-permit discharge does not conclusively
establish it as such, this fact, combined with the Department’s survey and Thompson Brothers’ lack
of convincing evidence to the contrary, leads us to conclude that MP-11 falls within the perimeter
of the Morris No. 2 permit bomdaxy.

Having determined that the physical location of MP-11 is within the borders of the permit,
we now turn to the question of whether MP-11 is “legally” within the scope of the peri'n.it. The
parties agree that MP-11 is located within what is referred to as a “barrier area,” 1.e. an area where

" mining cannot take place unless certain conditons are first met. 25 Pa.Code § 86.37(a)(5)(iv). MP-
11 is located approximately 15 feet from Township Road 805. (F.F. 12) Pursuant to Department
regulations, mining may not take plape within 100 feet of the outside right of way of a public road
unless approval is first obtained from the Department and the agency which has jurisdiction over the
road. 25 Pa. Code § 86.102(8)(ii). The parties agree that Thompson Brothers has not applied for
nor obtained a variance from the Deparﬂﬁent té mine within 100 feet of Township Road 805. (F.F.
14) Since Thompson Brothers has no permission to mine in this area, it argues that MP-11 cannot
be within its permit area.

The Department takes the position that MP-11's location within a barriér area is irrelevant

to the quéstion of whether it is covered by the permit. Testifying for the Department, District
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Mining Manager Michael Smith noted there are three tyi)es of barrier areas with regard to surface
mining -- road barriérs, stream barriers, and house. barriers -- and “it’s common practice to inciude
all those barriers within the limits of a surface mining permit. In fact, if you didn’t, you [would]
have this permit area that looked like Swiss cheese[;] Wﬁh every little barrier area -- stream barrier
or road barrier -- there would be some piece cut out of if ....” (T.2221) He further stated that “a
permit has to be a contiguous area and there would be so many pieces carved out of it that it
wouldn’t even be able to be constructed as one cdntiguous unit.” (T.2221)

Section 86.37 of the mining regulations sets forth the general criteria which the Department |
must considér in approving or der}ying a permit application. The préposed permit area may not be |
. 'within 100 feet of the outside rigifc-of—way line of a public road, except as provided in Subchapter
D.2 According to Section 86.102 of Subchapter D, surface mining operations may not be conducted
within 100 feet of a public road excépt where the Department, with the concurrence of the agency
with jurisdiction over the road, allows the area to be affected after public notice and hearing and after
- determining the interests of the public will be protected. 25 Pa. Code § 86.102(8)(ii).

The Department interprets these sections of the regulations as follows: Surface mining
permits contain so-called “barrier areas” where mining is prohibited unless further permission is
obtained from the Department. As long as a barrier area isn’t physically affected, the permittee is
not required to obtain a variance for it. Howe\;er, if the permittee wishes to affect the area, it must
go through the further steps of obtaining a variance fof it.

It is within the power of the Department to interpret its own regulations. Kise v. DER, 1992

5 See 25 Pa. Code § 86.37(2)(5)(iv).
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EHB 1580, 1616. The Department’s interpretation is entitled to deference unless we find it to be
clearly erroneous. Id Taking into account the languége of the aforesaid regulations and the

I permitting process, we agree with the Department’s interpretation of the regulations in question.
When issuing a permit for the surface mining of coal, it would not be practical or even feasible for
the Department to carve out every location within the boundaries of the permit where mining is
limited or prohibited. A mucﬁ more reasonable approach is that practiced by the Department,
whereby the permit covers the entire area within the pérmjt borders, but certain sections within the
permit — such as the area within IOQ feet of a roadway or stream or within 3 QO feet of a dwelling -;
may not be physically disturbed }mless certain conditions are first met."

That a barrier area is paﬁ of the permit is further reinforced by the manner in which the
Department views a mine operator seeking to affect land within a barrier area. If a permittee wishes
to affect land located inside a barrier érea, it is not required to obtain a permit revision to add acreage
if the barrier area is within the physical boundary of the surface mining permit. (T.2224-25) When
Thompson Brothers sought a variance to mine within 100 feet of another township road running
through the Morris No. 2 mine site, it was not required to add additional acreage to its permit to mine
this barrier area since it was already considered to be part of the permit. (T. 606-07)

Were we to adopt the reasoning of Thompson Brothers, that a barrier area is not part of the
permit, this would require that a permittee seei< a revision to its permit to add acreagé each time it
wished to affect land within a barrier area, and the Department would be required to treat the request
as an application for a new permit. 25 Pa. Code § 86.52(d). Thus, each time a mine operator sought
to affect any barrier area within the perimeter of its permit/, it would be required to submit the same

documentation and undergo the same level of evaluation as when it applied for the original permit.
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We do not find this to be a reasonable interpretation of the regulations;

For the reasons set forth, we conclude that MP-11 falls within the physical and legai
boundaries of Thompson Brothers’ permit for the Morris No. 2 mine.

The Department cites regulations 25 Pa. Code §§ 86.171 and 86.172 as the basis for its
denials. These regulations govern the release of bonds for a coal mining perinit. In reviewing a
request for bond release, the Department must consider whether the permittee has satisfactorily
complied with the applicable environmental statutes and regulations and the conditions of its permit.
25 Pa. Code § 86.171(f)(1)(ii). In addition, the Department must consider whether pollution of
surface or subsurface water is ocgurring, the probability of future pollution, and the estimated cost
of abating that pollution. 25 Pa.. Code § 86.171(H)(1)(i1).

Unauthorized discharges of acid mine drainage are prohibited by Sections 315 and 316 of
the Clean Streams Law, 35vP.S. §8 691.315 and 691.316, and Section 18.6 of the Surface Mining
Act, 52 P.S. § 1396.18f. Since such a‘discharge is occurring on Thompson Brothers’ permit site, the
Department was authorized to vvithhold bond release to insure that such condition was properly
abated.

Thompson Brothers suggests that the acid mine discharge at MP-11 may have pre-existed
its mining of the Morris No. 2 site or may have been caused by other mining in the area. However,
the burden of proof in this case does not lie w1th the Department to prove that Thompson Brothers’
mining caused the discharge at MP-11. Rather, the burden is on Thompson Brothers to prove that
it is entitled to the release of its bond money. Where a discharge of acid mine drainage exists
untreated on the permit site, that burden of proof has not been met.

Moreover, even if Thompson Brothers were to establish that acid mine drainage existed at
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of this appeal.

2. In an appeal of a bond release dénial, the. appellant has the burden of proving by a
preponderance of the evidence that it is entitled to bond release. 25 Pa. Code § 1021.101(a). 4!
Hamilton Contracting Co. v. DER, 1995 EHB 855.

3. A “barrier area” is an area where mining may not take place unless certain conditions
are first met pursuant to 25 Pa. Code §§ 86.37(a)(5)(iv) and 86.102(8)(ii).

4. A barrier area which is physically located within the perimeter of a permit is legally
within the scope of the permit. |

5. An acid mine dispharge which occurs in a barrier area w1thm the boundaries of the
permit is an on-permit discharge.

6. A mining operator is responsible for abating and treating acid mine discharges which
occur within ifs permit area. 35 P.S. § 691316,

7. The Department did not abuse its discretion in denying bond release due to the

existence of MP-11 on Thompson Brothers’ permit site.
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MP-11 even before it began mining the Morris No. 2 site, that would not change the outcome of this
appeal. Where a polluting condition, such as acid mine drainage, exists on a permit site, the owner
or operator of the site may be held liable for abatement of the discharge regardless of whether the
owner or operator caused the condition. Section 316 of the Clean Streams Law, 35 P.S. § 691.316.
Western Pennsylvania Water Co. v. Commonwealth, Department of Environmental Resources, 560
A.2d 905 (Pa. Cmwlth. 1989), aff'd, 586 A.2d 1372 (Pa. 1991); Commonwealth, Department of
| Environmental Resources v. PBS Coals, Inc;, 534 A2d 1130 @a Cmwilth. 1987), allocatur denied,
551 A.2d 217 (Pé,. 1988); McKees Rocks Forging, Inc. v. DER, 1994 EHB 220.

This holding was receqtly reaffirmed by the Pennsylvania‘ Supreme Com in Adams
Sanitation Compdny, Inc. v. Commonwealth, Department of Envz'ronment“al Protection, No. 0044
E.D. Appeal Dkt. 1997 (Pa. July 21, 1998), where the Court stated as follows:

[Tlhe General Assembly in its enactment of Section

316 “has clearly and unambiguously authorized DER

[currently, DEP] to require the correction of water

pollution-causing conditons without regard to the

source of the pollution.” '
Slip op. at 7 (quoting from National Wood Preservers, Inc. v. Commonwealth, Department of
Environmental Resources, 414 A.2d 37 (Pa.), appeal dismissed, 449 U.S. 803 (1980).

Therefore, we need not deterﬁline whether Thompson Brothers’ or its contractor’s mining
of the Morris No. 2 site caused the acid mine discharge at MP-11. It is sufficient that the discharge
exists on the site permitted by Thompson Brothers to withhold the release of its bonds.

Therefore, we reach the following conclusions of law.

CONCLUSIONS OF LAW

1. The Environmental Hearing Board has jurisdiction over the parties and subject matter
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

THOMPSON BROTHERS COAL
COMPANY, INC.

v. ‘ : EHB Docket No. 96-028-R
(Consolidated with 96-029-R)
COMMONWEALTH OF PENNSYLVANIA, S
DEPARTMENT OF ENVIRONMENTAL
PROTECTION

ORDER
AND NOW, this 15th day of September, 1998, the consolidated appeal of Thompson

Brothers Coal Company, Inc. at EHB Docket No. 96-028-R is dismissed.

ENVIRONMENTAL HEARING BOARD

s | L
GEORGE J. MILLER

Administrative Law Judge
Chairman

(St D

ROBERT D. MYERS
Administrative Law Judge
Member

1002



DATED:
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September 15, 1998

DEP Bureau of Litigation
Attention: Brenda Houck, Library

For the Appellant:

Alan F. Kirk, Esq.

Koerber & Kirk, P.C. )
2214 North Atherton Street
State College, PA 16803

George S. Test, Jr., Esq.
Moshannon Bldg., 3rd Floor
Philipsburg, PA 16866
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THOMAS W. RENWAND
Administrative Law Judge
Member

Al [ Foem
MICHELLE A. COLEMAN

Administrative Law Judge
Member

For the Commonwealth, DEP:

Dennis A. Whitaker, Esq.

Charles B. Haws, Esq.
Central Region

Paul R. Brierre, Esq.
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717-787-3483 WILLIAM T. PHILLIPY IV
TELECOPIER 717-783-4738 SECRETARY TO THE BOARD

PONDEROSA FIBRES OF
PENNSYLVANIA PARTNERSHIP

EHB Docket No. 98-178-C
V. '
COMMONWEALTH OF PENNSYLVANIA, : .
DEPARTMENT OF ENVIRONMENTAL : Issued: September 16, 1998
PROTECTION :

OPINION AND ORDER ON
PETITION FOR TEMPORARY SUPERSEDEAS

By Michelle A. Coleman, Administrative Law Judge
Synopsis:

A petition for temporary supersedeas is granted in part and denied in part. The Board will
supersede a provision in a Departinent order where pollution is more likely if the appellant is
required to comply with the provision than if the appellant is not required to do so. The Board will
not supersede provisions of a Department order which will not result in immediate and irreparable
injury to the appellant.

OPINION

This appeal was initiated with the September 10, 1998, filing of a notice of appeal by
Ponderosa Fibres of Pennsylvania Partnership (Appellant) to a September 9, 1998, order iésued by
the Department of Environmental Protection (Department). The order pertains to a plant Appellant
operates in Northampton, PA, that recycle_‘s post-consumer waste paper into marketable pulp for use
in recycled content paper. The order alleged that, on 11 separate occasions, the Appellant’s plant

emitted malodors which were detectable off site and objectionable to the public, in violation of
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Sections 8 and 13 of the Air Pollution Control Act, Act of January 8, 1960, P.L. (1959) 2119, as
amended, 35 P.S. §§ 4001- 4106, at §§ 4008 and 4013, and Section 123.31(b) of the Department’s
regulations, 25 Pa. Code § 123.31(b). The order directed Appellant to:

(1)  cease operation of the plant’s air contamination sources (sources) within 48
hours of receipt of the order (Order, paragraph 1);

(2) remove all sludge, process water, and industrial wastewater from the plant
within 10 days of ceasing operation of the sources (Order, paragraph 1);

(3)  resume operation of the sources only after Appellant submits, and the
Department approves, a plan approval application providing for air pollution
control devices that will eliminate all malodorous emissions from the facility
(Order, paragraph 2);

(4)  notify the Department at least five days before resuming operation of the
sources (Order, paragraph 3);

(5)  operate the sources and all related equipment in accordance with “good air

pollution control practices,” the Air Pollution Control Act, the Department’s
rules and regulations, and in such a manner that they will not emit malodors

(Order, paragraph 3).

On September 11, 1998, Appellant filed an amended notice of appeal, a petition for
temporar; éupersedeas, and a petition for supersedeas. The Board conducted a conference call on
the petition for temporary supersedeas on September 14, 1998, and issued two related orders. One
scheduled a supersedeas hearing for September 18, 1998. The other order granted in part and denied
in part Appellant’s petition for temporary supersedeas. We granted Appellant a supersedeas until
September 18, 1998,‘ to the extent the Department’s order directed Appellant to remove all shidge,
process water, and industrial wastewater from the plant within 10 days of ceasing operation of the
sources. However, we denied the petition for temporary supersedeas with respect to the bther

aspects of the Department’s order. This opinion explains our order on the petition for temporary
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supersedeas.

In its'petition for temporary supersedeas, Appellant averred that it is entitled to a temporary
supersedeas of the Department’s order because Appellant will likely prevail on the merits of its
appeal, Appellant would otherwise suffer irreparable harm, énd no harm would result from
preserving the status quo ante. In support of its contention tﬁat it would suffer irreparable injury
without a temporary supersedéas, Appellant argues that:

(1) it is physically impossible to remove all the sludge, process water, and industrial
wastewater from the plant within 10 days, as required by the Department’s order;

(2) even if it were possible to remove all the sludge, process water, and industrial

wastewater from the plant within 10 days, Appellant could not do so without

violating its National Pollution Discharge Elimination System (NPDES) permits;

and,

(3) suspending operations at the plant would result in financial loss, and could

jeopardize Appellant’s position in bankruptcy proceedings and potential financing

arrangements.

In its response to the petition for temporary supersedéas, the Department argued that we
should deny Appellant’s petition for temporary supersedeas because a temporary supersedeas would
result in Appellant continuing to emit malodors, and the Board could prevent irreparable injury to
Appellant, even without a temporary supersedeas, by holding the supersedeas hearing promptly.

During the conference call on September 14, 1998, Appellant advised the Board that it had
voluntarily suspended operations at the plant on September 11, 1998, until October 10, 1998, and
that, during the shutdown, it would start removing the sludge, process water, and industrial

wastewater from the plant. However, Appellant continued to maintain that it could not remove the

materials within 10 days, as required in the Department’s order.
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I The Standard for Granting Temporary Supersedeas

Where a party fears that immediate and iﬁeparable injury will result from a Department
action before the Board can conduct 2 hearing on a petition for supersedeas, he may file a petition
for temporary supersedeas, requesting that the Board supersede the Department’s action until the
Board can conduct a supersedeas hearing. 25 Pa. Code § 1021.79. When determining whether to
grant a petition for temporary supersedeas, Section 1021.79(e) of the Board’s rules of practice and
procedure, 25 Pa. Code § 1021.79(e), provides that the Board shall consider:

(1) The immediate and irreparable injury the applicant will suffer before a
supersedeas hearing can be held.

(2) The likelihood that injury to the public, including the possibility of pollution,
will occur while the temporary supersedeas is in effect.

(3) The length of time before the Board can hold a hearing on the petition for
supersedeas.

We have held that, when determining whether an appellant will suffer irreparable injury for purposes

of a petition for temporary supersedeas, the appellant must show that he would suffer irreparable

injury if forced to comply with the Department’s action until the supersedeas hearing--not merely
that he would suffer irreparable injury if forced to comply with the Department’s action until the
Board resolves his appeal. A&M Composting, Inc. v. DEP, 1997 EHB 965.

IIL. Provision of Order Requiring the Removal of Sludge, Process Water, and Industrial
Wastewater Within 10 Days of Plant Shutdown

Appellant has proven that it is entitled to a temporary supersedeas with respect to the
requirement that it remove the sludge, process water, and industrial wastewater from the plant within
10 days of suspending operations. Appellant contends that it is physically impossible to remove

these substances from the plant within 10 days and that, even if it were possible, Appellant could not
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remove the substances within 10 days without violating its NPDES permits. Appellant submitted
an afﬁdé.vit from Thomas Meersman, Mill Manager at the plant, in support of both propositions.
(Petition fbr Supersedeas, Exhibit B, péragraphs 11 and 12.) The Department failed to convincingly
rebut either proposition in its response to the petition for temporary supersedeas or the September
14, 1998, conference call.

Appellant has established that it is entitled to a temporary supersedeas with respect to the -
requirement that it remove the sludge, process water, and industrial wastewatef from the planf within
10 days. Since the plant has suspended operations until October 10, 1998--22 days after the
supersedeas hearing—granting the temporary supersedeas will not result in pollution, or any other
injury to the public.'! Indeed, there seems to be a greater likelihood of pollution if we deny the
petition for temporary supersedeas: If, as Appellant maintains, it is impossible to remove the
materials from the plant within 10 days consistent with Appellant’s NPDES permits, then forcing
Appellant to do so will result in water pollution.

Other Provisions of the Department’s Order

Appellant has failed to establish that it is entitled to a temporary supersedeas with respect to
the other provisions of the Department’s order. Those provisions ail pertain to operating the sources
at the plant. They direct thét Appellant cease operating the sources within 48 hours of receipt of the
order; that Appellant resume operation of the sources only after the Department approves a new plan

approval and after providing the Department with 5 days notice beforehand; and that Appellant

! Furthermore, during the September 14, 1998, conference call, Appellant stated that, while
it could not comply with the 10 day deadline in the Department’s order, it would remove the sludge,
process water, and wastewater while the plant was shut down.
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operate the sources and associated equipment in accordance with “good air pollution control
practices,” the Air Pollution Control Act, the Dep@ent’s rules and regulations, and in such manner
that the sources will not emit malodors.

None of these provisions of the order will injure Appellant—-much less immediately and
irreparably injure Appellant--before the supersedeas hearing on Septembei' 18, 1998. Appellant
concedes that it has already ceased operation of the sources, and that it will not resume operation of
the sources until at least October 10, 1998-;22 days after the supersedeas hearing. Therefore,
Appellant will not be injured by the provisions of the order requiring that Appellant cease operating
the sources, that Appellant resume operating the sources only after obtaining a new plan approval
from the Departmeht and notifying the Department five days beforehand, and that Appellant operate
the plant in accordance with “good air pollution control” practices and without emitting malodors.
Those provisions of the Department’s order would only affect Appellant if it were to resume
operation of the sources on September 23, 1998 or before.

In light of the foregéing, Appellant’s petition for temporary supersedeas is granted in part
and denied in part. The petition is granted to the extent Appellant seeks a temporary supersedeas
of the provision in the Department’s order requiring that Appellant remove all sludge, process water,
and industrial wastewater from the plant within 10 days of receiving the Department’s order. The

petition is denied in all other respects.
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

PONDEROSA FIBRES OF

PENNSYLVANIA PARTNERSHIP
EHB Docket No. 98-178-C

V.
COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL
PROTECTION
ORDER

AND NOW, this 16th day of September, 1998, it is ordered that Appellant’s petition for
temporary sﬁpersedeas is granted to the extent Appellant seeks a temporary supersedeas of the
provision in the Department’s September 9, 1998, order requiring that Appellant remove all sludge,
process water, and industrial wastewater from the plant within 10 days 6f receiving the Department’s
order. This supersedeas shall expire on September 18, 1998. The petition is denied in all other

respects.

'ENVIRONMENTAL HEARING BOARD

AL, 7 (o

MICHELLE A. COLEMAN
Administrative Law Judge
Member

DATED: September 16, 1998

c: DEP Litigation Library:
Attention: Brenda Houck
For the Commonwealth, DEP:
Barbara L. Smith, Esquire
Lance H. Zeyher, Esqugire
Northeast Regional Counsel
For Appellant:
Joel R. Burcat, Esquire
Patrick H. Zaepfel, Esquire
KIRKPATRICK & LOCKHART
Harrisburg, PA

jb/bl
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD
2nd FLOOR - RACHEL CARSON STATE OFFICE BUILDING
400 MARKET STREET, PO. BOX 8457
HARRISBURG, PA 17105-8457
717-787-3483 WILLIAM T. PHILLIPY 1V
TELECOPIER 717-783-4738 SECRETARY TO THE BOARD

DAWN M. ZIVIELLO, ANGELA J.
ZIVIELLO and ARCHIMEDE ZIVIELLO III

v. : EHB Docket No. 98-074-R
COMMONWEALTH OF PENNSYLVANI4A,
STATE CONSERVATION COMMISSION :

and TING-KWANG CHIOU and CHIOU R '
HOG FARM, LLC, Permittee : Issued: October 27, 1998

OPINION AND ORDER ON
MOTION FOR STAY OF PROCEEDINGS

By Thomas W. Renwand, Administrative Law Judge
Synopsis:

A motion to stay proceedings is denied where a stay would prejudice the appellants and
would not serve to further judicial economy.

OPINION

This appeal was filed on April 24, 1998 by Dawn M. (Ziviello, Angela J. Ziviello, and
Archimede Ziviello, I (the Ziviellos), challenging the approval of a nutrient management plan
submitted by Ting-Kwang Chiou and Chiou Hog Farm, LLC (Chiou), the owners and operators
of a hog farm located in Bedford County. On October 6, 1998, Chiou filed a motion seekiné a
stay of proceedings on the basis that it intends to submit an amended nutrient management pIan |
to the Bedfqrd County Conservation District, which is charged with reviewing such plans. Chiou

contends a stay will further judicial economy and avoid undue time and expense for the parties and
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the Board. The Ziviellos filed a response to the motion on October 20, 1998, objecting to a stay.
The State Conservation Comimission, the appeliee in this matter, filed no response.

The Ziviellos object to the stay for a number of reasons. First, they contend that most of
the changes which Chiou intends to make to its plan by means of an amendment are not authorized
by the regulations. Second, the Ziviellos assert that while the amendment may eliminate some of
the issues they have raised in their appeal, it will not eliminate all of them, and they will be
- required to bear the burden and expense of filing another appeal. Finally, they assert that there
is no guaranteg that Chiou will not begin operating under the existing blan while it pursues an
amendment.

As noted in Valley Forge Chapter of Trout Unlimited v. DEP, 1997 EHB 925, “a stay is
an extrgordinary measure” and therefore “the movant must offer some compelling reasons
showing that a stay is warranted.” Id. at 930 (citing Stadler v. McCulloch, 882 F. Supp. 1524
(E.D. Pa. 1995) Relevant factors to be considered are the appellant’s interest and potential
prejudice, the burden on the appellee agency and the permittee, the burden on the Board, and the
| public interest. Id. (citing In re Residential Doors Antitrust Litigation, 900 F. Supp. 749 (E.D.
Pa. 1995) Also to be considered are “the time and effort of counsel and litigants with a view
toward avoiding piecemeal litigation.” Id.

Based on their response, the Ziviellos have a substantial interest in moving forward with
this appeal. As they note in their response, there is no supersedeas in place, and Chiou may begin
operating under its existing permit at any time. There is no way to predict when or if the .Bedford
County Conservation District will approve the amended plan. Were we to grant a stay at this‘

time, the Ziviellos would have no means of challenging Chiou’s operation under the existing plan.
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Moreover, Chiou indicates in its motion that the amended plan will not resolve all of the
issues raised by the Ziviellos in their appeal, but will address only the “non-substantive non-
issues” raised by the Ziviellos. By this, Chiou appears to mean “non-technical” matters. Since
it is clear these changes will not eliminate the basis for the Ziviellos’ appeal, a stay would not
serve té avoid unnecessary litigation in this matter.

Moreover, with regard to the “non-technical” matters which Chiou intends to revise with
its plan amendment, these matters could be resolved much more gfﬁciently by means of a
stipulation entered into by the parties, rather than the more drastic step of staying the entire
appeal.

Finally, in the event a plan amendment is approved and the Ziviellos also file an appeal
from the amendment, that appeal may be consolidated with the present one, if consolidation would

be in the interest of the parties and judicial economy.
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

DAWN M. ZIVIELLO, ANGELA J.
ZIVIELLO and ARCHIMEDE ZIVIELLO III

v. . EHB Docket No. 98-074-R
COMMONWEALTH OF PENNSYLVANIA,
STATE CONSERVATION COMMISSION

and TING-KWANG CHIOU and CHIOU
HOG FARM, LLC, Permittee

ORDER
AND NOW, this 27th day of October, 1998, the Permittee’s Motion for Stay of

Proceedings is denied.

- ENVIRONMENTAL HEARING BOARD

iy

S W. RENWAND
Administrative Law Judge
Member

DATED: October 27, 1998

Service list attached.
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DEP Bureau of Litigation:
Attention: Brenda Houck, Library

For the Commonwealth, State Conservation Commission:
Mary Martha Truschel, Esq.

For Appellant:

Terrance Fitzpatrick, Esq.
David DeSalle, Esq. '
Ryan, Russell, Ogden & Selt

For Permittee:

Mark Stanley, Esq.

Stacey L. Morgan, Esq.

Hartman, Underhill & Brubaker, LLP
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD
2nd FLOOR - RACHEL CARSON STATE OFFICE BUILDING
400 MARKET STREET, PO. BOX 8457
HARRISBURG, PA 17105-8457

STANLEY T. PILAWA AND DISPOSAL, INC. :

v. : EHB Docket No. 96-108-MR

COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL : Issued: September 25,1998
PROTECTION : '

ADJUDICATION

By the Board
Synepsis:

The Department has shown by a prepoinderance of the evidence that Appellant violated the
Storage Tank Act by causing or assisting in the handling'of tanks by three uncertified persons, by
| allowing a release of kerosene to the soil while removing an underground storage tank, and by
causing or assisting in the improper storing of contaminated soil. Thus, it was proper for the
Department to assess a civil penalty for those violations of the Storage Tank Act.

~ The Department reasonably concluded that causing or assisting in the handling of tanks by
three uncertified persons is a high risk violation. HoWever, it was not reasonable for the Department
to conclude that the violation was deliberate. Because the Appellant was only negligent or reckless
with respect to the violation, the $9,900 penalty assessed by the Department is reduced to $6,600.

The Department reasonably concluded that allowing a release of kerosene during the removal

of a tank was a medium risk violation. However, it was not reasonable to conclude that the violation
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was negligent or reckless. Therefore, the $2,000 penalty assessed by the Department is reduced to
$1,000.

The Department réasonably concluded that Appellant was negligent or reckless for causing
or assisting in the improper storing of contaminated soil. Therefore, we will not disturb the $2,000
penalty assessed by the Departmént for the violation.

Because Appellant failed to claim in the Notice of Appeal that the undergrouﬁd storage tanks
removed in this case were not regulated tanks, the issue is deemed waived under 25 Pa. Code §
1021.51(e).

PROCEDURAL HISTORY

On May 17, 1996, Stanley T. Pilawa and Disposal, Inc. (collectively, Pilawa) filed a Notice
of Appeal challenging the Department of Environmental Protection’s (D_epartment) April 19, 1996
Assessment of Civil Penalty (Assessment) for violations of the Storage Tank and Spill Prevention.
Act (Storage Tank Act)! at an abandoned gasoline station in Mountaindale, Cambria County (Site).

In the Assessment, the Department alleged that: (1) on or about September 29, 1995, Pilawa
removed underground storage tanks vﬁthout a current installer certification (Violation No. 1); (2)
on September 29, 1995, Pilawa caused or assisted in the handling 6f tanks by three uncertified
persons (Violation No. 2); (3) on the same date, Pilawa allowed a release of kerosene to the soil
while removing an underground storage tank (Violation No. 3); and (4) on Oétober 2, 1995, Pilawa
caused or assisted in the improper storing of contamirated soil (Violation No. 4). Pilawa denies

Violation Nos. 3 and 4, asserts that there is no difference between Violation Nos. 1 and 2, and

! Act of July 6, 1989, P.L. 169, as amended, 35 P.S. §§ 6021.101-6021.2104.
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contends that the assessed penalties are excessive.

- On June 4, 1996, the Department filed a Motion to Dismiss the appeal because Pilawa did
not pre-pay the penalty assessment or post an appeal bond. On July 18, 1996, the Board granted the
rﬁotion and dismissed the appeal. Pilawa appealed to Commonwealth Court, which reversed the
Board and remanded the matter for a hearing on Pilawa’s ability to pre-pay the penalty assessment.

The Board scheduled such a hearing. However, on October 30, 1997, the Department filed
a Sﬁpulation of F acf and Law wherein the Department agreed that Pilawa was unable to pre-pay the
penalty assessment. On November 4, 1997, the Board ordered the parties to submit documents and
a narrative to show that Pilawa is unable to pre-pay the penalty assessment. The Board reviewed the
materials submitted by the parties and, on December 4, 1997, ordered that Pilawa could proceed with
the appeal. |

A hearing on the merits of the appeal was held before Administrative Law Judge Robert D.
Myers, a Member of the Board, on May 6 and 7, 1998. At the hearing, the Department withdrew
the allegations asserted in Violation No. 1. (N.T. at9.) Therefore, the Board need only address the
validity of Violation Nos. 2 through 4 and the propriety of the civil penalties assessed for each of
theni The draft of this Adjudication was prepared by Judge Myers prior to his retirement from the
Board on September 18, 1998.

| FINDINGS OF FACT
1. The Departnﬁent is the agency with the duty and authority to administer and enforce

the Storage Tank Act and the rules and regulations promuigated thereunder. (Joint Stipulation of

Facts, No. 1.)

2. Stanley T. Pilawa is an individual with a mailing address of 179 Mountain View
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Road, Ebensburg, Pennsylvania 15931. He is also Chief Executive Officer and Secretary of
Disposal, Inc. (Joint Stipulation of Facts, No. 2, 5.)

3. Disposal, Inc. is a Pennsylvania corporation with a mailing address of 179 Mountain
View Road, Ebensburg, Pennsylvania 15931. The company was incorporated by Stanley T. Pilawa
in November 1995 and is engaged in the business of brokering the disposal of waste. Prior to
November 1995, Stanley T. Pilawa contracted for and sold numerous underground storage tank
removal and remediation projects. He conducted business as Disposal, Inc. and represented to others
that Disposal, Inc. was his company. (Joint Sﬁpulaﬁon of Facts, Nos. 3-4, 6-7; N.T. at 276.)

4. Mr. Gathagan is the owner of the Mountaindale Site. The Department’s Emergency
Response Team, the county hazmat team, and the local fire company responded to a gasoline spill
at the Site on Friday, September 22, 1995. Gasoline from underground storage tanks had flowed
from two uncapped fill pipes onto the ground and into a ditch and stream. (Joint Stipulation of
Facts, Nos. 8, 12; N.T. at 17-18, 20, 23-24; Exhibits C-1, C-2, C-3, C-5.)

5. Residents near the Site were evacuated because of high levels of gasoline vapors and
fumes. Absorbent booms and pads were used to absorb the gasoline and prevent further releases of
gasoline. Appfoximately 2,000 gallons of gasoline and water Werebpumped from the underground
Storage tanks by the Department’s contractor, McCutcheon Enterprises. Mr. Gathagan’s son,
Richard Gathagan, paid the Department’s pumping costs. After the emergency response activities
were completed, the Site was referred to the Department’s Storage Tank Program. (Joint Stipulation
of Facts, Nos. 9-11; N.T. at 19-20, 22-26, 30; Exhibit C-5.)

6. On Sunday, September 24, 1995, Bryan McConnell, a hydrogeologist for the

Department’s Storage Tank Program, visited the Site with Township Supervisor Roger Kruis. They
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did not find any liquid in the tanks and observed no adverse effect on the stream. (Exhibits C-4, C-7,
C-8)

7. On Wednesday, September 27, 1995, Stanley T. Pilawa requested information from
the Department concerning the requirements for properly removing the underground storage tanks
at the Site. The Department provided the following: (1) Underground Storage Tank Closure
Notification Form (Closure Notice); (2) Registration of Storage Tank Form (Registration Form); and
(3) Registration of Storage Tank Fact Sheet. Stanley T. Pilawa returned by facsimile a completed
Closure Notice and Registration Form. The Closure Notice identified “Richard Gathagan™ as owner
of the tanks and f‘Edward Edwards,” certification number 3783, as the certified insteller who would
be conducting the tank removal. The Registration form also identified Richard Gathagan as owner
- of the two tanks and indicated that the tanks were to be removed on September 30, 1995. (Joint
Stipulation of Facts, Nos. 13-15, 19-20, 23-24; N.T. at 59.)

8. Tank removal activities began on September 29, 1995. Edwin Edwards, who is the
same person as the Edward Edwards identified in the Closure Notice, was not at the Site on that date.
Edwards and his wife were opening a restaurant, and, as a result, he was too busy to come.
However, Greg Masleh, Jon March, and Matt Lansberry were there. .Pilawa had hired these three
men to assist in the tank removal, but none is a certified installer. Pilawa believed that Masleh was
a certified installer because Masleh had told him so and because Pilawa had oeserved Masleh
remove tanks on at least five occasions without Edwards being present. Therefore, Pilawa allowed
the men to begin tank removal activities on September 29, 1995 without Edwards. (Joint Stipulation
of Facts, Nos. 32-37,40-41; N.T. at 292, 295.)

- 9. Pilawa, Edwards, Masleh and March were employees of Global Spill Management
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(Global Spill). Edwards was Global Spill’s O’perati@ns Manager. Pilawa sold tank removal services
for Global Spill and had discussed tank jobs with Edwards on numerous occasions. . On this
occasion, Pilawa had contacted Edwards about the tank removal. Edwards had agreed to handle the
job with Masleh and had given Pilawa his certification Iiumber to use. On September 29, 1995,
Global Spill equipment was at the Site. (N.T. at 61, 124-25,:130, 132-33, 280-82, 294-95.)

10.  McConnell visited the Sife on September 29, 1995 at Pilawa’s request. Pilawa
showed McConnell the Site, including an area where a small amount of kerosene had spilled onto
the ground from a tank during rexhoval. While at the Site, McConnell observed Masleh stai't an air
compressor and begin to cut a hole in one of the tanks with an air chisel. McConnell asked whether
. the tanks had been checked for explosive vapors and was told that there was no meter at the Site.
The workers then removed the air chisel from the compressor and put the air hose inside the tank to
blow the vapors and fumes out of the tank. McConnell asked the identity of the certified installer
_at the Site and was told that the certified installer was not there, but that the Department’s
Conshohocken office allowed Edwards to oversee tank handling activities from offsite. Pilawa
learned then that Masleh was not a certified installer, and work was stopped until Pilawa could hire
a certified installer. Pilawa hired certified installer Paul Whittaker on or about September 30, 1995
to complete the job. (Joint 'Stipulation of Facts, Nos. 38, 47; N.T. at 60, 62-63, 67-70, 134, 290, 299-
301; Exhibits C-12, C-14.)

11. Later on September 29, 1995, McConnell cor_ltacted Edwards. Edwards told
McConnell that he had nothing to do with the tank removal. Edwards later wrote a letter to the
Department stating that: (1) Global Spill had not been contacted in any way to remove the tank; (2)

Mésleh and March were on vacation that day; and (3) he did not know Pilawa had used his
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certification number for the job. (Exhibits C-15, C-19.)

12.  In his testimony before the Board, Edwards again stated that he never discussed the
Mountaindale Site with Pilawa. However, on cross-examination, Edwards recalled that Pilawa had
told him about the tank removal job but did not mention its location. Edwards testified that he
declined to become involved ‘because “my job is not worth that” and because he was busy opening
a restaurant with his wife.  However, Edwards admitted that Global Spill had done some tank
removal activities without him being present at the site. (N.T. at 130, 133-34.)

13.  Anna Marie Tempero, Storage Tank Section Chief, testified that certified installers
may spill a small quantity of a substance when removing a tank, even when the certified installer is
following proper i)rocedures. (N.T. at 242.)

14.. On September 30, 1995, McConnell was at the Site again. McConnell noticed that
a pile of contaminated soil was not covered with plastic. Lansberry agreed to cover the soil pile with
plastic after he was able to purchase a roll of plastic later in ihe day. (Exhibit C-16.)

15. On October 2, 1995, Corey Giles, a Water Quality Specialist Supervisor for the
Department’s Storage Tank Program, went to the Site with Ed Gursky, a hydrogeologist for thé
Department. No workers were present when the two men arrived at the Site. Lansberry appeared
around 3:15 p.m. He told them that he was in the area to bid on a water line project and just decided
to stop at the Site. Lansberry offered to go to a nearby telephone to call Pilawa so that the inspectors
could discuss the inspection with him. The men waited until close to 5:00 p.m. for Lansberry or
Pilawa to return but, when no one came back, they left the Site. In the course of their inspection of
the Site, the men observed an uncovered pile of contaminated soil and noticed that no work was
being done. (Joint Stipulation of Facts, No. 45; N.T. ‘at 108-09, 113-14, 119; Exhibits C-17, C-18.)
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16. LansBerry testified about the events of October 2, 1995 as follows:
A Q Do you recall being at the job site ...?
A Yes. I clearly recall that day.
Q What were you doing over there?

A Actually, I was over there for one reason specifically, ... the one pile
of soil, the biggest pile that was there, I was checking on it. Well, no, actually I
wasn’t there for that purpose. I was told the day before by the inspector back there
... that [two men] were going to be out there that day. So, I in turn went up. I
actually seem to recall that I think [he] said that [they] would be there probably
around nine or ten.

So, actually, I was just more or less hanging around, making sure that the pile
was covered up with plastic. In turn, I had taken a front end loader and took some
dirt off of the bigger pile and had made a smaller pile, which I had put ... on top of
plastic that day.

. Q I am going to show you [Exhibit C-17]. Does that picture depict the
events that you just described?

A Yes, very clearly. Ihad to go get some more plastic to cover that up
for that day, but during the time which I was doing that, {the Department inspectors]
came there and they was [sic] walking around the site looking at things.

It was probably -- I think I recall maybe around four or four thirty or
something that them [sic] guys had left the site and I was there by myself.

Q [The Department inspector] testified and his notes reflected that you
told him you were in the area for a water project?

A No. M. [Kruis had] ... a bony pile on his property and I was sort of
spending some time with him to see about maybe reclaiming the bony pile, ... he is
right across the street. You can see his property on this picture. Prior to, I was -
waiting for someone who was supposed to show up to look at the area that day. That
is why I was there.

Then, of course, after they had left, I seem to think it was around six or six
thirty by the time I left. I had staged the dirt on that particular smaller pile there,
covered it with plastic. I mean, you could still see in this picture that the highlift
door and the windows are still open. So, by no means I was ready to leave.
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Were you at the site when [the two men] arrived?

Yes.

o > O

They testified earlier that they didn’t see you.

A Oh, you mean when they came that day? I don’t know how long they
was [sic] there before I had actually came [sic] back to this property that day.

Q When you left at the end of the day, was the pile covered?

A This smaller pile? Yes. And that was probably, like I said, five thirty
or six o’clock.

N T at 226-28.) We do not find Lansberry’s testimony to be credible.

17.  The Department used a Penalty Assessment Matrix (Matrix) to arrive at a civil
penalty for Pilawa’s violations of thé Storage Tank Act and its regulations. The Matrix provides a
framework for the Department to calculate penalties based on factors set forth in the Storage Tank
Act, including violation seriousness, duration, and willfulness. (Exhibits C-22, C-24.)

18. | According to the Matrix, the seriousness of a violation depends upon the risk to the
environment and/or to human health from thaf violation. The Matrix éets forth three levels of
seriousness for a violation: low risk, medium risk, and high risk. (Exhibits C-22, C-24.)

19. A low risk violation is one that is not associated with a release or potential release
to the environment, e.g., failing to register tanks, submit closure reports, or maintain proper records.
A violator may be‘assessed from $100 to $1,500 for a low risk violation. (Exhibits C-22, C-24.)

20. A medium risk violation is one that is associated with a release or potential release
to the environment. For example, failing to install or upgrade equipment and failing to perform
preventive maintenance are medium risk violations. Likewise, an act of omission ﬂiat increases the

risk of a release, or increases the degree and extent of harm that could result from a release, is a
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medium risk violation. A violator may be assessed from $1,000 to $3,000 for a medium risk
violation. (Exhibits C-22, C-24.)

21. A h1gh risk violation is one associated with a significant release to the environment.
Whether a release is significant depends on: (1) the aerial extent of the contamination; (2) whether
the contamination has moved offsite; (3) the impact on water resources; (4) public exposure; (5)
explosion potential; and (6) the quantity, mobility, and characteristics of the substance. High risk
violations include the failure to remediate or initiate corrective action activities when there is a
substantive threat to public safety, public health, or the environment. A violator may be assessed
from $2,000 to $5,000 for a high risk violation. (Exhibits C-22, C-24.)

22.  Following the guidelines set forth in the Matrix, the Department concluded that
Violation No. 2 was a high risk violation because it was associated with a significant release to the
environment. The Department assigned a dollar value of $3,300 for violation seriousness. (Exhibit
C-24)

23.  With respect to the duration of Violation No. 2, the Department assigned the lowest
value which the Matrix allows for the duration of a violation, which is one day, and Pilawa does not
contest that figure. (Exhibit C-24.)

24.  Willfulness relates to whether thé violator knew his act was a violation of the law.
The Matrix sets forth three levels of willfulness for a violation: | deliberate, negligent or reckless, and
basic liability. A violation is deemed deliberate when the violator knew the lav;r and consciously
violated it. When a violation is deliberate, the civil penalty is tripled. A violation is deemed
negligent or reckless when the violator should have known the law and acted contrary thereto. When

a violation is negligent or reckless, the civil penalty is doubled. Where no level of willfulness can
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be established, the violator is still basically liable for the amount of the civil penalty. (Exhibit C-22,
C-24)

'25.  The Department determined that Violation No. 2 was deliberate. The Department
based this determination on the fact that Pilawa submitted a Closure Notice ljsﬁng a certified
installer but then hired uncertified persons to do the tank removal. The Department multiplied the
$3,300 amount by three to arrive at the total civil penalty of $9,900 for Violation No. 2. (Exhibit
C-24)

26.  The Department determined that Violation No. 3 was a medium risk violation because
it involved a release. However, because the release was not extensive, the Department assessed the
minimum amount for a medium risk violation, which is $1,000. The Department then decided that
Pilawa was_negligentvin allowing the release becauée,the release could have been prevented by using
procedures known to certified installers. Therefore, the Department doubled the amount to $2,000.
(Exhibit C-24.)

27. Thé Department determined that Violation No. 4 was a low risk violation and that
Pilawa was negligent in failing to properly store the pile of contaminated soil. The Department
assessed $1,000 for the lox.v risk violation and doubled it to $2,000 because of Pilawa’s negligence.
(Exhibit C-24.)

28.  The total civil penalty assessed by the Department for Violation Nos. 2, 3, and 4 is
$13,900.

DISCUSSION

I Violation No. 2
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The first issue is whether Pilawa caused or assisted? in the violation of section 501(c)(2) of
the Storage Tank Act, 35 P.S. § 6021.501(c)(2), by employing three uncertified persons to perform
tank handling activities on September 29, 1995 at the Site. Section 501(c)(2) of the Storage Tank
Act requires that underground storage tanks be removed by a certified installer.

Pilawa does not deny that he hired three uncertified men to remove an underground storage
tank. (See Notice of Appeal.) Pilawa asserts only that he did not “consciously” do so. (Appellants’
Post-hearing Brief at 12.) Therefore, we shall not discuss the fact of the violation any further. We
shall, however, consider Pilawa’s contention that the $9,900 penalty assessed by the Department for
Violation No. 2 is excessive. |

A civil penalty assessment by the Department is an exercise of discretion. It is the
Department’s burden to show by a preponderance of the evidence that the amount assessed was
reasonable. “Stated another way, our task is to see if there is a ‘reasonable fit’ between the amount
of the penalty and the violations.” Goetz v. DER, 1993 EHB 1401, 1428; see Wilbar Realty, Inc. v.
Department of Environmental Resources, 663 A.2d 857 (Pa. Cmwlth. 1995).

The Department used a Penalty Assessment Matrix (Matrix) to arrive at the $9,900 civil
penalty for Violation No. 2. (See Exhibits C-22, C-24.) The Matrix provides a framework for the
Department to calculate penalties based on factors set forth in the Storage Tank Act, including
violation seriousness, duration, and willfulness.

A. Violation Seriousness

2 Under section 1310 of the Storage Tank Act, 35 P.S. § 6021.1310, it is unlawful to
. cause or assist in the violation of any provision of the act or of any rule or regulation
promulgated thereunder. :
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According to the Matrix, the seriousness of a violation depends upon the risk to the
environment and/or to human health from that violation. The Matrix sets forth three levels of
sériousness for a violation: low risk, medium risk, and high risk. A 10\& risk violation is one that
is not associated with a release or potential release to the environment, e.g., failing to register tanks,
 submit closure reports, or maintain proper records. A violator may be assessed from $100 to $1,500
for a low risk violation.

A medium risk violation is one that is éssociated with a release or potential release to the
environment. An act or omission that increases the risk of a release, or increases the degree and -
extent of harm that could result from a release, is a medium risk violation. A violator may be
assessed from $1,000 to $3,000 for a medium risk violation.

A high risk violation is one associated with a significant release to the environment. Whether
a release is significant depends on: (1) the aerial extent of the contamination; (2) whether the
contamination has moved offsite; (3) the impact on water resources; (4) public exposure; (5)
explosion potential; and (6) the quantity, mobility, and characteristics of the substance. A violator
may be assessed from $2,000 to $5,000 for a high risk violation.

Following the guidelines set forth in the Matrix, the Department concluded that Violation
No. 2 was a high risk violation because it was associated with a significant release to the
environment. The Department assigned a dollar value of $3,300 for violation seriousness.

The associated release occurred on Friday, September 22, 1995 when gasoline spilled from
the uncapped fill pipes of two underground storage tanks onto the ground and into a ditch and
§tream. The local fire company, the county hazmat team and the Department’s Emergency Response

Team came to the Site. Those who responded used polypropylene booms and pads to soak up the
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gasoline and to prevent further releases into the stream; they evacﬁated approximately 40 people who
lived close to the stream because of gasoline fumes in their homes; and they pumped the gasoline
and water from the two tanks. (N.T. at 17-25; Exhibits C-1, C-2, C-3, C-4, C-5, C-7, C-8.)

‘While Pilawa was not responsible for this initial release, his subsequent removal activities
had to consider its significance. The‘Department was properly concerned about work being doﬁe
on the Site by uncertified persons.

On September 24, 1995, McConnell, a Department hydrogeologist, inspected the Site. He
did not find any liquid in the tanks and observed no adverse effect on the stream. (Exhibits C-4, C-7,
C-8.) Thus, the situation was not as serious as it had been. On September 29, 1995, when the tanks
were removed by uncertified persons, the Department was primérily concerned about the possibility
of an explosion from the improper handling of gasoline vapors remaining in the tanks or from the
improper handling of saturated soil around the tanks. (N.T. at 67-71; Exhibit C-24.)

Pilawa insists that it is absurd to consider Violation No. 2 a high risk violation and suggests
that Violation No. 2 is only a low risk violation. Pilawa points out that: (1) the Department never
assessed a civil penalty for the initial release and paid little attention to the situation after a.lléviating
the emergency; (2) the tanks were empty when Pilawa’s men removéd them; (3) McConnell signed
a note stating that all work performed as of September 30, 1995 was proper and in accordance with
regulations; and (4) the $9,900 penalty is nearly four times the actual cost incurred by the
Department to clean up the original gasoline spill. (Pilawa’s Post-hearing Brief at 15.)

We reject Pilawa’s contention that Violation No. 2 is merely a low risk violation. The
uncertified persons hired by Pilawa had to remove tanks potentially filled with vapors from soil

contaminated with gasoline from the significant release of September 22, 1995. There was clearly
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arisk of explosion, and, under the Matrix, the Department may consider a violation to be high risk
because of the explosion potential. Moreover, the Department’s $3,300 assessment for Violation
No. 2 is only $300 above the maximum penalty for a medium risk violation. For these reasons, we
cannot say that the Department’s $3,300 assessment was unreasonable.

We are not persuaded otherwise by the fact that McConnell signed a note on September 30,
1995 stating that all work performed “thus far” was proper and in accordance with regulations.
Given the c;ontext of the note, it is clear that the note applies onlyvto the work performed “thus far”
" on September 30, 1995. McConnell explained that he signed the note on September 30, 1995
because, by that time, Pilawa had hired a certified installer to oversee tank handling activities. With
the certified installer at the Site, work was “well on line and in regulation.” McConnell also
explained that he signed the note despite an uncovered soil pile because he understood that someone
was going to buy plastic, come béck, and cover the pile. (N.T. at 95, 97; Exhibit A-1.) Thus, the
September 30, 1995 note does not take away or excuse the violations of the previous day or the
violation of October 2, 1995.

B. Duration

The Department assigned the lowest value which the Matrix allows for the duration of a

violation, which is one day, and Pilawa does not contest that figure.
C. Willfulness

Wiilfulness relates to whether the violator knew his act was a viblation of the law. The
Matrix sets forth three levels of willfulness for a violation: deliberate, negligent or reckless, and
basic liability. A violation is deemed deliberate when the violator knew the law and consciously

violated it. When a violation is deliberate, the civil penalty is tripled. A violation is deemed
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negligent or reckless when the violator should have known the law and acted contrary thereto. When
a violation is negligent or reckless, the civil penalty is doubled. Where no level of willfulness can
be established, the violator is still basically liable for amount of the civil penalty.

Here, the Department determined that Violation No. 2 was deliberate. The Department based
this determination on the fact that Pilawa submitted a Closure Notice listing a certified installer but
then hired uncertified persons to do the tank removal. Thus, the Department multiplied the $3,300

, amouﬁt by three to arrive at the total civil penalty of $9,900.

Once again, Pilawa maintains that the Department’s decision is absurd. The following is
Pilawa’s account of the events leading up to Violation No. 2. Pilawa contacted certified installer
Edwards about the tank job. Edwards was the Operations Manager for Global Spill. Pilawa, who
sold tank removal services for Global Spill, had discussed tank jobs with Edwards on numerous
occasions.. Edwards agreed to handle the Mountaindale job with Greg Masleh, another Global Spill
employee, and gave Pilawa his certification number. Pilawa believed that Masleh was also a
certified installer because Masleh had told Pilawa as much and because Pilawa had seen Masleh
remove tanks on at least five occasions without Edwards being present. After Pilawa se@ured a
contract to perform the tank removal services at the Site and submitted the necessary paperwork to
the Department, Pilawa invited McConnell, a Department employeé, to visit the Site to observe tank
handling activities. On September, 29, 1995, Edwards did not appear at the Site because he and his
wife were opening a restaurant. However, Masleh was there with the Global Spill equipment. With
Masleh at the Site, Pi_lawa believed it was proper to begiﬂ the tank femoval without Edwards. Later
that day, McConnell arrived and questibned some of Masleh’s tank handling activities. Masieh

admitted to McConnell that he was not a certified installer but explained that this did not matter
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because the Department’s Conshohocken office allowed Edwards to oversee tank handling activities
from offsite. Pilawa claims that, until that moment, he did not realize that Masleh was uncertiﬁed._
(N.T. at 60, 133, 276, 280, 2‘82-85_, 292-95, 300-02.)

The Department apparently does not believe Pilawa. (N.T. at 259.) This is because the
Department contacted Edwards on September 29, 1995 about his role .in the Mountaindale tank job,
and Edwards claimed that he knew nothing about it. (N.T. at 138; Exhibits C-15, C-19.) However,
in his testimony before the Board, Edwards recalled that Pilawa had asked him to do the job, and that
Edwards declined to do it because “my job is not worth that” and because he and his wife were busy
opening a restaurant. Edwards also admitted that Global Spill had done some tank removals without
certified personnel at the work site. (N.T. at 130, 133-34, 137.)

We have carefully considered the testimony of Pilawa and Edwards, along with other
relevant evidence, and conclude that Violation No. 2 was not deliberate. First, there is no question
that Pilawa invited a representative from the Department t0 observe tank handling éctivities at the
Site. We doubt that Pilawa would have done so if he knew that the tank handlers were uncertified,
and that no one else at the Site was cerﬁﬁed. Second, several witnesses testified that Masleh had
previously performed tank removal activities for Global Spill Without.a certified installer at the work
site. Thus, there was a reasonable basis for Pilawa’s belief that Masleh was certified.

With respect to Edwards, we believe that: (1) Pilawa asked Edwards to be the certified
installer for the job; (2) Edwards agreed to do it; (3) Edwards gave Pilawa his certification number;
and (4) Edwards arranged for Global Spill equipment and employees to be at the Site. We reject
Edwards’ denials for several reasons. First, in 1995, Edwa;ds was not completely honest with thé

Department. Indeed, Edwards now recalls, three years later, that Pilawa contacted him about
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removing the tanks. Second, Edwards had a reason to hide any involvement with the Mountaindale
job; Edwards feared losing his job. Third, even if Edwards was busy opening a restaurant, he had
previously made tank removal arrangements and then remained offsite while his employees did the
work with Global Spill equipment. Edwards could have done the same for Pilawa.

Thus, Violation No. 2 was not deliberate. However, Pilawa was negligent or reckless with
respect to Violation No. 2. When Edwards did not appear on Septémber 29, 1995, Pilawa had a duty
to confirm his belief that Masleh was certified. Edwards had given Pilawa his certification number;
Pilawa should have required as much from Masleh. Because Pilawa sought no proof that Masleh
was a ceﬁﬁed installer, Pilawa acted in a negligent or reckless manner. (See N.T. at 326.)

Because there is not a reasonable fit between Violation No. 2 and the penalty assessed by the
Department, we reduce the $9,900 penalty to $6,600 according to the guidelines set forth in the
Matrix for a negligent high risk violation.

IL Violation No. 3

The next issue is whether Pilawa allowed a release of kerosene to the soil while removing
an underground tank. The Department’s regulation at 25 Pa. Code § 245.132(a)(5) states that
certified installers shall perform activities so that there is no release of regulated substances or
contamination of soil caused by regulated substances from a storage tank.

Pilawa does not deny that there was a release of kerosene which contaminated the soil. (N.T.
at 229, 297-98.) While Pilawa makes much of the fact that the Department failed to measure the
extent of thé release, this is irrelevant. The violation occurred. The only question, then, is whether

| the Department properly assessed $2,000 for Violation No. 3.

The Department determined that Violation No. 3 was a medium risk violation because it
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involved a release. Because the release was not extensive, the Department assessed the minimum
amount for a medium risk.violation, which is $1,000. The Department then decided that Pilawa was
negligent in allowing the release. According to the Department, the release could have been
prevented by using procedures known to certified installers. Therefore, the Department doubled the
amount to $2,000. (See Exhibit C-24.)

Pilawa argues that this was not a medium risk violation because the release did not travel
offsite. We reject this argument as contrary to the guidelines set forth on the Matrix. Pilawa does
not object to the Department’s use of these guidelines.

Piléwa also argues that the violation was not negligent because even certified installers may
spill the amount of kerosene involved here during a tank removal. We agree with Pilawa on this
point. The Department presented a witness who testified that a small release ‘fmay happen when
someone is following proper procedures.” (N.T. at 242.) The Department presented no evidence
to show that Pilawa did rnot follow proper procedures here. Therefore, we cannot say that Pilawa
was negligent or reckless in allowing a small amount of kerosene to spill during the tank removal.

Because there is »or a reasonable fit between Violation No. 3 and the penalty assessed by the
Department, we reduce the $2,000 penalty to $1,000 in accordancer with the guidelines set forth in
the Matrix for basic liability for a medium risk violation.

IV. Violation No. 4

The next issue is whether, on October 2, 1995, Pilawa caused or assisted in the improper
storing of contaminated soil. The Department’s regulation at 25 Pa. Code § 245.308(d) states that,
~ if contaminated soil is stored onsite, the contaminated soil shall be completely and securely covered

for the duration of the storage period with an impermeable material of sufficient strength, thickness,
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anchoring or weighting to prevent tearing or lifting of the cover, infiltration of precipitation or
surface water runon, and exposure of the soil to the atmosphere.

Pilawa does not deny that a pile of contaminated soil was uncovered for a period of time on
October 2, 1995. (N.T. at 226; Joint Stipulation of Fact, No. 45; see Exhibits C-17, C-18.)
However, Pilawa contends that: (1) Lansberry was working that day; (2) Lansberry did not have
enough plasﬁc to cover the soil pile; (3) Lansberry left the Site to get more plastic; (4) Lansberry
returned to complete his work; and (5) Lansberry covered the soil pile after Department inspectors
left the Site. (N.T. at 226-228.) We agree that, if Lansberry was working with the soil pile on
October 2, 1995, the soil was not being “stored” and did not have to be covered while the inspectors
were there. (Cf N.T.at214.)

Department inspectors testified that no workers were present upon their arrival at the Site
about 2:30 p.m. on October 2, 1995. Lansberry appeared around 3:15 p.m. and spoke with the men
but did not indicate that he wés there to perform work. According to the inspectors, Lansberry stated
that he was in thé areato bid on a water line project and just decided to stop at the Site. Lansbérry
offered to go to a nearby telephone to call Pilawa so thét the inspectors could discuss the inspection
with him and did So. The men waited until close to 5:00 p.m. for Lansberry or Pilawa to return, but,
when no one came back, they left the Site, having observed the uncovered soil pile and no work
being done. (N.T. at 113-14, 119; see Exhibits C-17, C-18.)

Lansberry’s account of the events of October 2, 1995 is different from that of the
Department’s inspectors, but we find it confusiﬁg and reject it. Lansberry stated that he was at the
Site on October 2, 1995 to make sure that a big soil pile was covered with plastic, but then Lansberry

changed his testimony and stated that he was just hanging around until the Department inspectors

1035



arrived. Later, Lansberry testified that he happened to be at the Site because he was meeting
someone across the street. Quite honestly, we cannot say from Lansberry’s testimony why he went
to the Site on October 2, 1995. Yet, we can say that Lansberry never testified that he went to the Site
to move dirt or to “restage” the soil piles. Nevertheless, without explaining why, Lansberry testified
that he did so. It does not make sense to us that Lansberry would be at the Site, for whatever
purpose, and decide, for no apparent reason, to uncover the big soil pile, remove a small amount of
soil te create another soil pile, and then recover the big pile.

We are also troubled by the fact that, according to Lansberry’s testimony, he did the work
without having enough plastic to cever the smaller pile. Two days before, McConnell had noticed
a small uncovered soil pile while at the Site and spoke with Lansberry about it.  Lansberry indicated
then that he did not have enough plastic to cover the pile, but that he would cover the pilev after he
purchased more plastic. So, Lansberry knew that the Department inspectors would check to see that
the soil piles were properly covered with plastic. Yet, based on Lansberry’s testimony, he returned
to the Site with plastic for the smaller soil pile, spent more than an hour with the Department
inspectors, never mentioned that he had plastic to cover the soil pile, and took no steps to cover the
small soil pile.

Because of these concerns, we cannot give credence to Lansberry’s claim that he performed

work at the Site on October 2, 1995. Moreover, we recognize how difficult it must be for Lansberry

3 Pilawa asks the Board to consider two photographs that were offered into evidence:
Exhibits C-17 and A-4. Exhibit C-17 supposedly shows that the highlift door and windows were
open on October 2, 1995. First, this is not readily apparent from the photograph. Second, we
reject the inference that work was being done just because the highlift door and windows were
open. Exhibit A-4 is a photograph of soil piles taken on October 3, 1995. Because the violation
occurred on October 2, 1995, this photograph is irrelevant.

1036



to testify about events that occurred almost three years ago. The Department has offered as evidence
 the inspection report that was prepared on October 2, 1995. (N.T. at 115-16; Exhibit C-18.) We
accept the Department’s evidence and conclude that Pilawa caused or assisted in the improper
storing of contaminated soil.

The Department considered Violation No. 4 to be a low risk violation and assessed $1,000
for violation seriousness. The Department also decided that the violation was negligent because
Pilawa should have known the legal requirements for storage. Thus, the Department assessed a total
penalty of $2,000 for Violation No. 4.

Pilawa claims that the violation was not negligent because Lansberry covered the soil pile
after the inspectors left the Site. However, we did not accept Lansberry’s testimony on that matter.
We agree with the Department that Pilawa was negligent in failing to cover the contaminated soil
pile. On September 30, 1995, the Departmént pointed out the need to cover soil piles with plastic.
Pilawa did not have enough plastic to cover all of the piles at that time. Two days later, _Pilawa ran
out of plastic again. This is negligence. Pilawa’s contention that the pile posed no threat to the
| environment or human health flies in the face of the regulation requiring proper coverage of
contaminated soil. Therefore, we will not disturb the Department’s penalty assessment for Violation
No. 4.

V. Regulated Tanks

Pilawa argues in his Post-hearing Brief that the Department failed to prove that the tanks
involved here were “regulated” tanks. However, Pilawa did not raise this issue in his Notice of
Appéal. An objection not raised by the appeal shall be deemed waived. 25 Pa. Code § 1021.51(e).

Therefore, we shall not address this final matter.
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CONCLUSIONS OF LAW

1. The Department has the burden to show by a preponderance of the evidence that the
civﬂ penalty is based on violations of the Storage Tank Act. 25 Pa. Code § 1021.101.

2. The Department has shown by a preponderance of the evidence that Pilawa violated
the Sforage Tank Act by causing or assisting in the handling of tanks by three uncertified persons,
by allowing a release of kerosene to the soil while removing an underground storage tank, and by
causing or assisting in the improper storing of contaminated soil. Thus, it was proper for the

Department to assess éciﬁl penalty for those violations of the Storage Tank Act.

3.  The Department reasonably concluded that Violation No. 2 was a high risk violation
under the Matrix. However, there is not a reasonable fit between Violation No. 2 and the $9,900
penalty assessed by the Department because the Department unreasonably determined that the
violation was deliberate. We conclude that Pilawa was negligent or reckless with respect to
Violation No. 2, and that, under the Matrix, a civil penaity of $6,600 is appropriate.

4. The Department reasonably concluded that Violation No. 3 was a medium risk
violation under the Matrix. However, there is not a reasonable fit between Violation No. 3 and the
$2,000 penalty assessed by the Department because the Department unreasonably determined that
the violation was negligent or reckless. We conclude that Pilawa was not negligent or reckless with
respect to Violation No. 3, and that, under the Matrix, a civil penalty of $1,000 is appropriate.

5. The Department reasonably concluded that Pilawa was negligent or reckless with
respect to Violation No. 4. Therefore, there is a reasonable fit between Violation No. 4 and the
$2,000 penalty assessed by the Department for the violation.

6. Because Pilawa failed to claim in the Notice of Appeal that the underground storage
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tanks removed in this case were not regulated tanks, the issue is deemed waived. 25 Pa. Code §

1021.51(e).
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

STANLEY T. PILAWA AND DISPOSAL, INC. :

V. : EHB Docket No. 96-108-MR
COMMONWEALTH OF PENNSYLVANIA,

DEPARTMENT OF ENVIRONMENTAL
PROTECTION

ORDER
AND NOW, this 25th day of September, 1998, it is ordered that:
1. The draft Adjudication of Judge Myers is hereby approved and adopted by the Board.

2. Appellants shall pay a total civil penalty of $9,600.00 for violations of the Storage

Tank Act.

ENVIRONMENTAL HEARING BOARD

GEORGE J. MILVER
Administrative Law Judge
Chairman

o bl

THOMAS W. RENWAND
Administrative Law Judge
Member
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MICHELLE A. COLEMAN
Administrative Law Judge
Member

DATED: September 25, 1998

c: DEP Bureau of Litigation:
Attention: Brenda Houck, Library

For the Commonwealth, DEP:
Barbara J. Grabowski, Esquire
James A. Meade, Esquire
Southwest Region

For Appellant:

Michael W. Mogil, Esquire
303 Professional Building
Hilton Head Island, SC 29928

bap
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD
2nd FLOOR - RACHEL CARSON STATE OFFICE BUILDING
400 MARKET STREET, RO. BOX 8457
HARRISBURG, PA 17105-8457

717-787-3483
WILLIAM T. PHILLIPY IV
TELECOPIER 717-783-4738 ) SECRETARY TO THE BOAR

ANDREW AND TINA BONANNO o

v. EHB Docket No. 98-077-MG
‘COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL
PROTECTION and SOUTH HEIDELBERG : Issued: September 30, 1998
TOWNSHIP :

OPINION AND ORDER ON
MOTION TO DISMISS

By George J. Miller, Administrative Law Judge
Synopsis:

A motion to dismiss is granted. The appeal of a letter from the Department is moot by
virtug of a subsequent letter from the Department reversing the determination of the first letter.
Therefore, no relief can be granted by the Board.

OPINION
This matter was initiated with the April 29, 1998 filing of a notice of appeal by Andrew and
Tina Bonanno. The Bonannos appealed an October 3, 1997 letter from Edward J. Muzic, a Water
Quality Specialist in the Department’s Reading District Office, to South Heidelberg Township
stating that the “Fritztown” project was exempt form the requirement to revise the Township’s
Official Plan for new land development pursuant to the Sewage Facilities Act, Act of January 24,

1966, P.L. (1965) 1535, as amended, 35 P.S. §§ 750.1-750.20a. In their appeal, the Bonannos
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requested that the Board revoke the Department’s October 3, 1997 exemption determination. In a
new letter to South Heidelberg Township dated June 10,1998, the Department stated that based upon
additional review of the information available, it now believed that the Fritztown project was not
exempt from planning requirements under Section 7(b)(5) of the Pennsylvania Sewage Facilities Act,
35P.8. § 750.7(b)(5).

The Department filed a motion to dismiss and a supporting memorandum of law on July 9,
1998. The Bo;mnnos failed to file a fespons:. Therefore, under section 1021.70(f) of the Boaid’s
rules of practice and procedure, 25 Pa Code § 1021.70(f), all properly pled facts in the Department’s
motion are deemed admitted. Alice Water Protection v. DEP, 1997 EHB 447.

The Department argues that it has replaced the appealed letter with a subsequent letter,
effectively revoking its previous exemptién determination. The Department argues that they, in
essence, provided the relief that the appellants seek from the Board, therefore rendering the Board
unable to grant effective relief. |

We agree. A matter before the Board becomes moot when an event occurs which deprives
the Board of the ability to provide effective relief or when the appellant has been deprived in a stake
in the outcome. New Hanover Corporation v. DER, 1991 EHB 1127. The Bonannos’ appeal is now
moot by virtue of the Department’s second letter to South Heidelberg Township. On June 10, 1998,
the Department replaced its iﬁitial letter c;ated October 3, 1997 with a new letter. The new letter
reversed the Department’s position and stated that they now believed that the Fritztown project was
not exempt from planning requirements of Section 7(b)(5) of the Pennsylvania Sewage Facilities
Act,35P.S. § 750.7(b)(5). Since the Board can no longer grant _effeétive relief on the Bonanno’s

appeal, the appeal is dismissed as moot.
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COMMONWEALTH OF PENNSYLVANIA -
ENVIRONMENTAL HEARING BOARD

ANDREW AND TINA BONANNO

V. : EHB Docket No. 98-077-MG

COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL
PROTECTION and SOUTH HEIDELBERG

TOWNSHIP

ORDER
AND NOW, this 30th day of September, 1998, it is ordered that the Department’s motion

to dismiss is GRANTED and Bonanno’s appeal is DISMISSED.

ENVIRONMENTAL HEARING BOARD

ﬁm . Indl

GEORGE J. MILLER
Administrative Law Judge
Chairman

THOMAS W. RENWAND
Administrative Law Judge
Member

. g e
MICHELLE A. COLEMAN

Administrative Law Judge
Member

DATED: September 30, 1998
See following page for service list.
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Andrew and Tina Bonnano
54 Keener Road
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James E. Gavin, Esquire

GOLDEN, MASANO, LASH & NICE
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD
2nd FLOOR - RACHEL CARSON STATE OFFICE BUILDING
400 MARKET STREET, RO. BOX 8457
HARRISBURG, PA 17105-8457

TELEGOPER 7177804738 S T LY 1Y
OLYMPIC FOUNDRY, INC.
V. : EHB Docket No. 98-085-MG

COMMONWEALTH OF PENNSYLVANIA, Issued: October 5, 1998
DEPARTMENT OF ENVIRONMENTAL
PROTECTION

OPINION AND ORDER ON
MOTION TO DISMISS

By George J. Miller, Administrative Law Judge
Synopsis.:

Before the Board ié a motion to dismiss the appeal of the appellant for filing an untimely
appeal of a Department action. The appeal was filed because the Department rejected the appellant’s
submission of a notice of intént to remediate, a remedial investigation report, and a cleanup plan for
a Pennsylvania Priority List Site. The Board grants the Department’s motion because the appeal was
not filed within 30 days from the Department action, thereby depriving the Board of jurisdiction.
The doctrine of administrative finality bars the appellant from appealing a subsequent letter from the
Department after the 30 day appeal period.

BACKGROUND

This matter originated on May 15, 1998, with the filing of an appeal by Olympic Foundry

Inc., (Appellant), seeking review of an April 16, 1998 letter from the Department of Environmental

Protection (DEP) which denied the Appellant’s submission of a notice of intent to remediate for the
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former Quakertown Foundry Site, located in Quakertown, Pennsylvania. The Department has filed
a Motion To Dismiss contending that the Board lécks jurisdiction because the appeal was untimely
filed. The Department argues that the appeal should have been brought within 30 dajs after its letter
~ dated March >l6, 1998, which originally denied the notice of intent to remediate.

The facts surrounding the Department’s motion are as follows. The Appellant, through its
consultants, Environmental Liability Management, Inc., sent a notice of intent to remediate, to the
Department for the former Quakertown Foundry Sife on March 9, 1998, under the Land Recycling
and Environmental Remediation Standards Act, Act of May 19, 1995, P.L. 4, as amended, 35 P.S.
§ 6026.101-6026.908 (Act 2). Included with the notice of intent to remediate were two copies of a
remedial investigation report and cleanup plan proposal, in addition to the fees for site remediation
and property development under Act 2.!

On March 16, 1998, the Department, through Bruce D. Beitler, the Regional Environmental
'H Cleanup Pro gram Manager, returned the NIR to the Appellant’s consultants. The letter explained that
| Ex-the NIR Was refused beéauée the Department did not receive written approval from the property
owner and a schedule of implementation paralleling the Department’s schedule for implementation
of the selected remedy. Mr. Beitler’s letter advised the Appellant “that the Department will no
longer consider any NIR for the Quakertown Site.” (Department’s Motion, Exhibit B page 2) In
conclusion, the letter invited the Appellant to participate in settlement discussions under the

Hazardous Sites Cleanup Act, Act of October 18, 1988, P.L. 765, as amended, 35 P.S. § 6020.101-

! Throughout this opinion the acronym NIR will refer to the entire package submitted
by the Appellant, which included a notice of intent to remediate, a remedial investigation report, and

a cleanup plan.
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6020.1305 (HSCA).

The Appellant’s counsel ;ent a letter to the Department on April 13, 1998, along with the
original NIR and fees, asking for reconsideration. The letter argues that the NIR complied vwith all |
the Department’s conditions. The Appellant asserted in its letter that if the NIR Was again rejected
by the Department that it would view that as a final decision by the Department, which would be

| appealed.

On April 16, 1998, the Department, through Mr. Beitler, returned the NIR to the Appellant.
The letter explained that the NIR was already rejected for the reasons stated in the March 16, 1998
letter. | |

The Appellant eppealed the Department’s April 16, 1998 letter. The Appellant based its
appeal on the grounds that the Department acted outside the scope of its legal authority in rejecting
the NIR. On June 3, 1998, the Department filed a Motion to Dismiss for lack of jurisdiction. The
Department contends that the Appellant had 30 days from its March 16, 1998 letter to file a timely

“appeal with this Board, and failure to do so deprived the v»Boe.rd of jurisdiction. The Department
further contends that the April 16, 1998 letter is not appealable because it merely reaffirms a prior
decision made by the Department on March 16, 1998.

OPINION

The Environmental Hearing Board regulations state that jurisdiction will not attach to an
appeal from a Department action unless a written appeal is filed with this Board within 30 days from
notice of the Depaﬂment’s action, unless a different time period is provided by statute. 25 Pa. Code
§ 1021.52. Act 2 does not provide a different time period for appeals, therefore, the 30 day appeal

period in the Board’s regulations applies. The Department asserts that the March 16, 1998 letter
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triggered the appeal process, while the Appellant contends that the April 16, 1998 letter triggered
the appeal.

In support of the Department’s motion, it points to Section 6026.308 of Act 2 which states,
“decisions by the department involving the reports and evaluations required under this chapter shall
be considered appealable under the act of July 13, 1988 (P.L. 530, No. 94), known as the
Environmental Hearing Board Act.” 35 P.S. § 6026.308. The Department asserts that the March
16, 1998 letter rejected the notice of intent to remediate, remedial investigation report, cleanup plan,
and therefore is governed by Secﬁon 6026.308 and is appealable. Since Sectioh 6026.304(1) of Act
2, 35 P.S. §6026.304(1), requires the Appellant to suBmit specific reports and evaluations to the
Department for review, including a remedial investigation report and a cleanup plan, the rejection
of them along with the notice of intent to remediate makes this an appealable actibn. Therefore the
Appellant had 30 days from March 16, 1998, to appeal the Department’s rejection of the NIR.

The Appellant contends that the March 16, 1998 letter is a non-appealable action because it
contains conditional language and fails to inform the Appellant of its appeal rights. In support of its
position the Appellant cites two Commonwealth decisions: Lehigh Township v. Department of
Environmental Resources, 624 A.2d 693 (Pa. Cmwlth. 1993), and Soi! Remediation Systems, Inc.
v. Department of Environmental Protection, 703 A.2d 1081 (Pa. Cmwlth. 1997). Both cases
involved communications from the Department which the Commonwealth Court determined weré
non-appealable actions. Lekigh involved an exchange of letters with the Department, regarding
reimbursement of expenses under the Pennsylvania Sewage Facilities Act, Act of January 24, 1966,
~ P.L.(1965) 1535, as amended, 35 P.S. §§ 750.1-750.2a (Sewage Facilities Act), for 1987 and 1988.

In the Department’s letter it denied reimbursements for 1987 and 1988 and closed advising the
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Township of a person at the Department to speak to if there were any remaining questions. The
Department and the Township then correspondeci for the next ten months. Almost a year after the
initial denial letter from the Department the Township appealed. The Township in Lehigh contended
that those letters were “informational and interlocutory”and therefore, non-appealable actions. The
Commonwealth Court stated that “if the DER copsiders an internal decision final and non-
negotiable, it is incumbent upo.n. it to clearly and definitively so inform the affected parties.” Lehigh,
624 A.2d at 695. Since the Department’s letter in Lekigh contained the name and telephone number
of a person at the Department to direct questions regarding its decision and the Department then
corresponded with the Township for 10 months regarding that decision, the Commonwealth Court
determined that was conditional language Because it “indicated that the agency’s determination could
be questioned.” Id. The Commonwealth Court also noted that the Department’s letters failed to
advise the Appellant of their appeal rights. The Commonwealth Court held that the Department’s
letters were not appealable actions.

Similarly in Soil Remediation Systems, Inc. v. Department of Environmental Protection, 703
A.2d 1081 (Pa. Cmwith. 1997), the Department sent a facsimile of a final order which was labeled
“advanced copy.” The fax was sent in advance of the Department’s certified copy of the final order.
The court determined that since the facsimile was labeled “adifance copy” the appellant did not have
to rely on that as “operative notice for purposes of the 30 day appeal period.” Id. at 1084. The
Commonwealth Court held that “inclusion of conditional language in and of itself made the notice
defective,” and therefore the time period for the appeal did not begin to run until the appellant

received the certified letter from the Department. Id. at 1084.

By contrast, the March 16, 1998 letter is an appealable action because it did not contain
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conditional language. First, the Department’s March 16, 1998 letter stated clearly “the Department
will no longer consider any NIR for the Quakertown Site.” (Department’s Motion, Exhibit B page
2) The Department’s March 16, 1998 letter was clear that its determination was final, in that no
additional NIR would be accepted for the Quakertown Site. See Soil Remediation Systems; 703 A.2d
at 1084 (stating that “inherent in this appeal process is the fact that a determination must be final
before it can be appéale'd, and the finality of the decision must be communicated to the affected
parties.”)

The Appellant contends that the inclusion of the offer to participate in settlement discussion
under HSCA was conditional language similar to the offer in Lehigh Township v. Department of
Environmental Resources, 624 A.2d 693, (Pa. melth. 1993), to direct questions to the Department
regarding its decision. However, the Lehigh letter is distinguishable. That letter advised the
Township of who to speak to if they had any questions involving the Department’s decision
regarding reimbursements and the Department then corresponded with the Township for 10 months
regarding its decision. The Department’s letter in this case did not advise the Appellant of anyone
to speak to regarding the rejection of the NIR, nor did the Department continue to negotiate with
the Appellant regarding its decision. The settlement discussions were under HSCA which is a
completely different process and does not involve submitting an NIR. The Department’s March 16,
1998 letter unconditionally informed the Appellant that the Act 2 process had ended.

Second, the Appellant contends that the March 16, 1998 letter was deficient because it failed
to inform the Appellant of its appeal rights. The Board has held that the Department is not obligated
to inform the appellant of its appeal right. Grand Central Sanitary Landfill, Inc. v. DER, 1993

EHB 20. Therefore, the lack of specific language does not affect the appealablity of the March 16,
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1998 letter. The March 16, 1998 letter was an appealable action. The Appellant had 30 days to file
a timely appeal, in order to gain jurisdiction of this Board. Rostosky v. Department of Environmental
Resources, 364 A.2d 761 (Pa. Cmwlth. 1976).

‘The Appellant next argues that Act 2 does not contain any provision restricting the number -
of NIRs it may file for a site, and therefore it could appeal the Api'il 16, 1998 letter because it was
anew NIR submission. Assuming the April 16, letter was an appealable action of the Department,?
it is crucial to recognize that the Appellant did not submit a new NIR; no new information was
contained in the second submission which might require the Department to act on the second NIR
based on that new information.> The Appellant in its April 13, 1998 letter to the Department stated
that it was resubmitting the notice of intent to remediate and proposed cleanup plan for review, not
that it Was submitting a new notice of intent to remediate and cleanup plan for review.
(Department’s Motion, Exhibit D) Once the NIR was rejected on March 16, 1998, the Appellant had
30 days to file an appeal with the Board. The Appellant asked for reconsideration of the March NIR
in April, and that request for reconsideration did not stop the 30 day appeal period, nor did it begin
anew 30 day appeal period.

Further, the doctrine of administrative finality bars the Appellant from appealing the April

letter. In Department of Environmental Resources v. Wheeling-Pittsburgh Steel Corp., 348 A.2d

2 The Board held in Franklin Township Municipal Sanitary Authority v. DEP, 1996
EHB 942, that “a letter from the Department which merely reaffirms and refuses to reconsider a
decision set forth in an earlier letter is not an appealable action.” Therefore the April 16 letter which
merely restates the Department’s position articulated in March, is not an appealable action.

3 The presentation of new information not previously considered by the Department
might required it to fully consider a new submission. See Bethlehem Steel Corp. v. Department of
Environmental Resources, 309 A.2d 1383 (Pa. Cmwlth. 1978).
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765, 767 (Pa. Cmwlth. 1975), aff'd, 375 A.2d 320 (Pa. 1977), cert. denied, 434 U.S. 969 (1977), the
Commonwealth Court explained the doctrine as follows:
We agree that an aggrieved party has no duty to appeal but disagree that upon failure
to do so, the party so aggrieved preserves to some indefinite future time in some
indefinite future proceedings the right to contest an unappealable order. To conclude
otherwise, would postpone indefinitely the vitality of administrative orders and
frustrate the orderly operation of administrative law.
In short, where a party fails to pursue its statutory appeal rights, neither the content nor the validity
of either the Department’s action or the regulations underlying it may be attacked in a subsequent
administrative or judicial proceeding. Kennametal, Inc v. DER, 1990 EHB 1453. The Appellant in
this case chose not to take advantage of its appeal rights once the Department rejected its NIR in
March. Since, the March 16, 1998 letter was the appealable action, the Appellant had 30 days to
appeal it, and the dbctrine of administrative finality bars the Appellant’s appeal of the subsequent

letter.

For the foregoing reasons, the Board holds that the Department’s March 16, 1998 letter is

" an appealable action because it was a final decision made by the Department from which the

Appellant had 30 days to appeal. Its failure to do so deprives the Board of jurisdiction in this matter.

1053



COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

OLYMPIC FOUNDRY, INC.
V. : EHB Docket No. 98-085-MG

COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL
PROTECTION

ORDER
AND NOW, this 5th day of October, 1998, the Department of Environmental Protection’s
motion to dismiss in the above-captioned matter is hereby GRANTED and the appeal of Olympic

Foundry, Inc. is DISMISSED.
ENVIRONMENTAL HEARING BOARD

S s J I,

GEORGE J. MILLER
Administrative Law Judge
Chalrm n

TS

THOMAS W. RENWAND
Administrative Law Judge
Member
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" Dated:

c:

ml/bap

MICHELLE A. COLEMAN
Administrative Law Judge
Member

.October 5, 1998

DEP Bureau of Litigation
Attention: Brenda Houck, Library

For the Commonwealth, DEP:
Andrew Hartzell, Esquire
Southeast Region

For Appellant:

Philip L. Hinerman, Esquire

FOX, ROTHSCHILD, O’BRIEN & FRANKEL
Philadelphia, PA
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD
2nd FLOOR - RACHEL CARSON STATE OFFICE BUILDING
400 MARKET STREET, RO. BOX 8457
HARRISBURG, PA 17105-8457

TeLECOMER 7177654758 s et
THOMAS F. WAGNER,
THOMAS F. WAGNER, INC.,, d/b/a :
BLUE BELL GULF and : EHB Docket No. 98-184-MG
BLUE BELL GULF : (consolidated with 98-133-MG
o and 98-164-MG)
\ S

COMMONWEALTH OF PENNSYLVANIA, : Issued: October 9. 1998
DEPARTMENT OF ENVIRONMENTAL :
PROTECTION

.e

OPINION AND ORDER ON PETITION FOR SUPERSEDEAS

By George J. Miller, Administrative Law Judge
Synopsis:

The provision of a Department Order requiring the Appellants to close the operation of gasoline
ciispensing facilities as a result of a past release of gasoline to the ground water is superseded based on
evidence that there is no ongoing release from these facilities and that Appellants have met the
requirements of the Department’s order relating to the reopening of Appellants’ facilities.

OPINION |
Background:

These are appeals filed by Thomas F. Wagner and Thomas F. Wagner, Inc., d/b/a Blue Bell Gulf
and Blue Bell Guif (Appellants) which relate to a leak of petroleum products from Appellants’ gasoline
facilities on Skippack Pike in Blue Bell, Pennsylvania. The appeals relate to an order issued on July
2, 1998 by the Department to the Appellants with respect to remediation of the leak as well as an

Amended Order issued on August 18, 1998 which required the Appellants to shut down its facilities
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until such time as the Department is assured that there is no ongoing leak at its facilities in accordance
with the requirements of the Department’s regulations. These orders were issued pursuant to the
Storage Tank and Spill Prevention Act, Act of July 6, 1989, P.L. 169, as amended, 35 P.S. §§
6021.101-6021-2104 (the Storage Tank Act). Paragraph 3 of the Amended Order provides as follows:

In the event that the leak detection records demonstrate that the UST
systems are operating outside the allowable leak rate as set forth in 25
Pa. Code §§ 245.444 and 245.445, the [sic] Thomas F. Wagner and
Thomas F. Wagner Inc shall perform the following: a) cease operation
of all UST systems, until such time as the Facility can conduct a
suspected release investigation in accordance with 25 Pa. Code §
245.304, b) demonstrate to the satisfaction of the Department that the
UST systems are tight, c) demonstrate to the satisfaction of the
Department that the Facility is conducting leak detection in compliance
with the requirements of 25 Pa. Code §§ 245.444 and 245.445, and d)
if they are unable to demonstrate to the satisfaction of the Department
that the UST systems at the Facility are tight and that the Facility can
conduct leak detection in compliance with the regulatory requirements,
immediately empty the UST systems at the Facility. (Yannessa
Affidavit.)

As a result of the Department’s orders, the Appellants closed the operation of their gasoline
dispensing facilities and took steps to comply with these requirements with a view toward reopening
these facilities.

On October 7, 1998, the Appellants filed both a Petition for Temporary Supersedeas and a
Petition for Supersedeas (Petition for Supersedeas) and related affidavits claiming that the Appellants
have met the requirements of the Amended Order, but that the Department takes the position that
Appellants still may not reopen the operation of its gasoline dispensing equipment. The affidavit of
Thomas F. Wagner states that the closing of its facilities pursuant to the Department’s order has resulted
in severe financial hardship and irreparable injury consisting, among other things, the loss of revenue

and the loss of customers to other competitors, their inability to sell food products which are becoming
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outdated and unsaleable, the risk of Appellants having their lottery ticket sales license suspended and
the loss of opportunity to purchase gasoline at lower costs which are currently prevailing.

The affidavit of Mary Elizabeth Yannessa states that appropriate leak detection records from
the station have been submiﬁed to the Department and that those leak detection records show that there
is no ongoing leak of petroleum products at its facilities. The affidavit of Steven J. Wezel states that
additional tightness tests performed on August 21, 1998 establish that the tanks are tight and that all
of the related dispensers and ancillary equipment are in good condition and funct'ioning properly. In
addition, he states that seven Veeder Route Mag 1 probes have been installed which will assure that
any leak will be detected immediately in saﬁsfaétion of all regulatory requirements. He also states that
his review of the inventdi'y records indicate that there is no ongoing leak at Appellants’ facilities.

In a conference call held yesterday with counsel for the Appellants, counsel for the Department
and members of the Department’s staff, the Department representatives acknowledged that there was
no evidence of any ongoing leak at its facilities. Howeifer, the Department strenuously contends that
Appellants should not be permitted to continue the operation of their gasoline station facilities because
of the Department’s concerns that the Appellants are financially unable to perform the required
remediation resulting from the prior leak at the gasoline station facilities.

DISCUSSION

The Board’s review of the affidavits submitted with the Petition for Supersedeas and the
information provided by the Department in the conference call indicates that the Appellants have met
the requirements of the last sentence of paragraph 3 of the Amended Order as set forth above.
Accordingly, there is nothing in the present order as amended which would preclude the Appellants

from again operating their gasoline dispensing facilities. We also conclude that preventing Appellants
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from operating their business indefinitely in the absence of any present threat of leaks of petroleum
products from their facilities would subject them fo irreparable harm.

The Board has great sympathy with the position of the Department that a gasoline station
operator who has caused damage to the surrounding environment as a result of petroleum leaks from
his facilities should not be permitted to operate again in the future if he is unable to perform the
remediation required by a Department order. However, there is nothing in the Department’s current
order which would require the Appellants to keep its facilities closed until it can demonstrate financial
responsibility for remediating the results of the prior léa.k or any future leaks. In acidition, there may be
some questidn as to whether the Storage Tank Act or the Department’s regulations would authorize the
Department to prevent Appellants’ operation of its business based only on the Department’s beliéf that
Appeliants’ are not financially responsible. The Storage Tank Act does address financial responsibility
for remediation of petroleum products by requiring every owner of an underground storage tank to
demonstrate financial responsibility by participating in the Underground Storage Tank Indemnification
Fund. This fund presumably will provide a substantial portion of the fund necessary for the required
remediation. See 35 P.S. §§ 6021-701-6021-709. The Department has cited no authority in the
applicable statutes, its regulations or its order which would require that the facility remain closed until
after proof of financial responsibility is presented. However, the Department reserves the right to issue
all appropriate orders with respect to the continued operation of the Appellants’ facilities in the future.

Based on all of these factual circumstances, the petition for a temporary and a permanent
supersedeas will be granted. However, Appellants must understand that they remain financially
responsible for performing the remediation in accordance with the Department’s outstanding orders.
In addition, the Department is free to enter any further order that it may choose to enter with respect
to the continued operation of Appellants’ facilities.

Accordingly, we enter the following order:
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

THOMAS F. WAGNER,
THOMAS F. WAGNER, INC,, d/b/a

BLUE BELL GULF and
BLUE BELL GULF
V. : EHB Docket No. 98-184-MG
: (consolidated with 98-133-MG
COMMONWEALTH OF PENNSYLVANIA, : and 98-164-MG)
DEPARTMENT OF ENVIRONMENTAL
PROTECTION

ORDER GRANTING PETITION FOR SUPERSEDEAS
AND NOW, this 9th day of October, 1998, following a conference call hearing with counsel

for the parties and the Department’s technical staff, it appearing that the Department is satisfied that
there is no ongoing leak of petroleum product from the Appellants’ facilities, the Department has
- approved the Appellant’s protocol for leak detection and that the Department will not require that
the Board hold a hearing on the Petition for a Temporary Supersedeas and the Petition for
Supersedeas (Petition for Supersedeas) of the Department’s order as a result of the views expressed
by the Presiding Board Member in the conference call yesterday, IT IS HEREBY ORDERED as
follows:

1. The Board finds based on the affidavits attached to the Petition for Supersedeas and
the representations made by the Department in the conference call today that the Appellants have met

the requirements of paragraph 3 of the Amended Order.
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2. Under these circumstances the Board determines that the Appellants are now legally
free to resume the operation of their gasoline dispensing facilities, and that they would be subjected
to irreparable harm if they were required to close their business for the indefinite future.

3. The Board hereby supersedes the Department’s application of paragraph 3 of the
Amended Order as a basis for prohibiting Appellants from operating their dispensing facilities to the
extent that it relates to the previous leak at these facilities in view of the present absence of any
ongoing leak from Appellants’ gasoline dispensing facﬂiﬁes.

4. This order is conditioned on the Appellants’ full and complete implementation of
procedural protocol approved by the Department for leak detection. In the event the Appellants do
not promptly implement the procedural protocol or should it appear that the tanks or related dispensing
equipment may be leaking, the Department should promptly request that this supersedeas be vacated.

5. Paragraph 3 of the Amended Order will continue in effect with respect to any future
event that might indicate that the requirements of that paragraph are not being met by Appellants.

6. Appellants remain financially responsible for the required remediation studies and
other requirements of the Department’s existing orders.

7. This order is without prejudice to any further order that the Department may issue

with respect to the operation of Appellants’ gasoline dispensing facilities.

ENVIRONMENTAL HEARING BOARD

s - indl

GEORGE J. MILLER
Administrative Law Judge
Chairman

DATED: October 9, 1998
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DEP Bureau of Litigation
Attention: Brenda Houck, Library

For the Commonwealth, DEP:
Wm. Stanley Sneath, Esquire
Southeast Region

For Appellant:

Scott J. Schwarz, Esquire

MATTIONI, MATTIONI & MATTIONI, Ltd.
Philadelphia, PA '
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD
2nd FLOOR - RACHEL CARSON STATE OFFICE BUILDING
400 MARKET STREET, RO. BOX 8457
HARRISBURG, PA 17105-8457

TELec;gg: -;?;-87383-4738 sg:’;l;é;—ﬁﬁ:}g THE lBP;:»;D
MYRON A. YOURSHAW and
CHARLES J. YOURSHAW
V. : EHB Docket No. 97-039-MG

COMMONWEALTH OF PENNSYLVANIA,

DEPARTMENT OF ENVIRONMENTAL : Issued: October 15, 1998
PROTECTION and READING : ’
ANTHRACITE CO., Permittee

OPINION AND ORDER ON
- THE DEPARTMENT’S MOTION TO IMPOSE SANCTIONS

AND DISMISS THE APPEAL
By George J. Miller, Administrative Law Judge
Synopsis:

Where the | Appellants ignored two Board Orders directing them to file a pre-hearing
memorandmﬁ and they instead filed three packets of documents on the morning of the pre-hearing
conference, the Appellants have failed to file a proper pre-hearing memorandum in accordance ﬁth
25 Pa. Code § 1021.82. The Appellants’ failure fo file a proper pre-hearing memorandum
demonstrating that there are factual issues to be determined at a hearing, after having been given
ample opportunity to demonstrate that there are factual issues requiring a hearing in connection with
prior motions for summary judgment, results in the dismissal of their appeal.

| BACKGROUND
This appeal was originélly filed on February 10, 1997 by the filing of a pro se notice of

appeal by Myron A. Yourshaw and Charles J. Yourshaw (Appellants) from the Department of
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Environmental Protection’s (Department) second renewal on January 10, 1997 of a surface mining
permit to Reading Anthracite Company (Reading). In response to the Board’s Order, the Appellants
filed additional information to perfect their appeal on Februéry 21, 1997.

Promptly after this appeal was filed, Administrative Law Judge Miller, in a letter to the
Appellants dated March 19, 1997, recognized the Appellants’ constitutional right for self-
representation but stressed the importance of obtaining counsel to assist the Appellants in this appeal
due to the highly technical nature of the issues and the formal atmosphere of heérings before the
Board. In the letter Judge Miller also warned that “[ﬂailuie to obey Board orders issued during the
course of these proceedings may require sanctions . . . Which may result in the dismissal bf your
appeal.” A copy of the Board’s Practice and Procedure Manual was attached to the letter.

The Board issued an Opinion and Order on February 4, 1998, granting in part Reading’s
motion for summary judgment, or in the alternative to limit. issues. Although the Appellants failed
to contest the motion with affidavits or other evidence of record, we permitted the appeal to continue
based on assertions made in their briefs, but limited the issues vtoxthos‘e relating to a claimed unsafe
highwall, an alleged absence of sediment traps, and alleged improper blasting. Reading sought and
was granted leave to file a renewed motion for summary judgment, which the Board denied in an
Opinion and Order issued on August 18, 1998. The Board again ignored the failure of the
Appellants to respond to the motion with affidavits or othgr evidence of record, and afforded them
a third opportunity to demonstrate that factual issues remain for the hearing on the merits, including
the identification of competent expert testimony in their pre-hearing memorandum and at a pre-

hearing conference.

On May 1, 1998, the Board issued Pre-Hearing Order No. 2 which scheduled a hearing for
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October 5-7, 1998, designated August 31, 1998, as the filing deadline for the Appéllan’rs’ pre-hearing
memorandum, and warned the Appellants that failure to meet this requirement would result in
dismissal of their appeal.! The Appellants .failed to file a pre-hearing memorandum by the August
31, 1'998 deadline. Thérefore, the Board issued an Order on September 15, 1998, giving the
Appellants yet another opportunity to file a pre-hearing memorandum on or before September 18,
1998. The Appellants again failed to file their pre-hearing memorandum in accordance with the
Board’s Order. A pre-hearing conference was held on September 25, 1998 before Administrative
Law Judge George J. Miller to determine whether there were factual issues which required a hearing
on the merits of the appeal. Currently before the Board is the Deparlment’s motion filed September
11, 1998, to impose sanctions by dismissing the above-captioned appeal for the Appellants’ failure
to file a pre-hearing memorandum.’
DISCUSSION

On the morning of the pre-hearing conference, September 25, 1998, the Appellants submitted
three packets of documents to the Board and parties’ counsel. The cover page of the first packet
indicated thaf the Appellants intended to call two expert witnesses. The sec;)nd page was entitled
“Yourshaws’ Pre-Trial Memorandum” and simply re-stated the three issues which remained to be
decided at the hearing. The packet also contained the resumes of the two expert witness: Charles
J. Yourshaw, a Professional Engineer, and Dr. Richard D. Woods, a Professional Engineer. Only

Dr. Woods’ resume was supplemented with a summary of his evaluation of the site and his opinion

! The Board issued an amended Pre-Hearing Order No. 2 rescheduling the hearing for
October 6-8, 1998 but maintaining the August 31, 1998 deadline for the Appellants’ pre-hearing

memorandum.

2 By letter dated September 15, 1998, Reading joined the Department’s request.
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that “the damage . . . is typical of that caused by surface mining blasting operations. . . . [and] was
indeed caused by surface mine blasting.” The second packet included Part C of the permit and bond
information. The third packet included letters and investigation reports from the Depé.rtment sent
in response to the Appellants’ complaints concerning alleged heavy blasting at the mine site.

The required contents of the pre-hearing memoranda are set forth in the Board’s rules, which
were sent to the Appellants. See 25 Pa. Code § 1021.82. In addition, Pre-Hearing Order No. 2,
which the Appellants admit receiving, explicitly states:

[A] pre-hearing memorandum . . . shall contain the following:

A. A statement of the facts in dispute and the facts upon which the parties agree.

B. A statement of the legal issues in dispute, including citations to statutes, regulations, and
case law supporting the party’s position.

C. A description of scientific tests upon which the party will rely and a statement mdlcatmg
whether an opposing party will object to their use.

D. A list of all expert witnesses and indicate whether their qualifications will be challenged.
As to those who will not be challenged it is the Board’s intent to enter their statement of
qualifications in an unchallenged exhibit.

E. A summary of the testimony of each expert witness.

F. The proposed order of witnesses.

G. A list of the exhibits the party seeks to introduce into evidence and a statement indicating
whether the opposing party will object to their introduction. Copies of these exhibits shall
be attached. All documentary evidence shall be numbered and marked in order to allow for
expeditious offering into evidence.

H. Signed copies of any stipulations reached by the parties.

The requirements for pre-hearing memoranda are quite detailed, and the documents filed by
the Appellants clearly fall short of the required contents for a pre-hearing memorandum. The
Appellants failed to include a statement of the legal issues in dispute, a description of scientific tests,
the order of witnesses, or a list of exhibits. While the Appellants submitted the resumes of two
experts, they provided é summary of only one of the expert’s proposed testimony. And although Dr.

Woods’ summary attributes damage to the Appellant’s home to blasting, nothing in his opinion
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addresses whether the permit’s requirements relating to blasting are insufficient to protect the
Appellants in the future. No mention is made of either expert testimony relating to the alleged
unsafe highwall or any testimony or documents with respect to the claimed absence of sediment
traps.

The Board’s rules provide that the Board may impose sanctions upon a party for failure to
abide by a Board Order or Board rule of practice and procedure. 25 Pa. Code § 1021.125; 1 Pa.
Code §§ 31.27-31.28. Moreover, the Board may specifically impose sanctions on a party which does
not comply with the requirements of the pre-hearing memorandum. 25 Pa. Code 1021.82(b). The
sanctions may include the dismissal of an appeal. 25 Pa. Code §§ 1021.82(b), 1021.125; Hapchuk
v. DER, 1990 EHB 1189. Despite numerous opportunities, the Appellants failed to file a proper pre-
hearing memorandum or otherwise demonstrafe that there are factual issues to be determined at a
hearing.

While we appreciate the Appellants’ frustration at not being able to participate in a hearing
on the merits, we can no longer permit them to pursue their appeal in violation of the Board’s rules
and Orders. The Appellants’ failure to properly proceed has been at significant expense to both the
permittee and the Department. Permitting the Appellants to procéed with the hearing now would
prejudice both the Depamnenf and the permittee and would further result in unnecesssary expense
to them. Since the Appellants have failed to demonstrate in a pre-hearing mexﬁorandum that there
are factual issues to be decided at a hearing, we have no choice but to dismiss their appeal.

Accordingly, we enter the following order: |

1067



COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

MYRON A. YOURSHAW and
CHARLES J. YOURSHAW

V. : EHB Docket No. 97-039-MG
COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL

PROTECTION and READING
ANTHRACITE CO., Permittee

ORDER
AND NOW, this 15th day of October, 1998, the motion to impose sanctions is GRANTED

and the above-captioned appeal is DISMISSED.

ENVIRONMENTAL HEARING BOARD

s | Indl,

' GEORGE J. MILLER
Administrative Law Judge
Chairman

7 il

THOMAS W. RENWAND
Administrative Law Judge
Member
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EHB Docket No. 97-039-MG

DPated:

jlp/bl

UL (Pl

MICHELLE A. COLEMAN
Administrative Law Judge
Member

October 15, 1998

DEP Litigation Library:
Attention: Brenda Houck

For the Commonwealth, DEP:
Charles Haws, Esquire
Southcentral Regional Counsel

For Appellant:
Myron A. Yourshaw
Charles J. Yourshaw
St. Clair, PA

For Permittee:

James Wallbillich, Esquire

CERULLO DATTE & WALLBILLICH
Pottsville, PA
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD
2nd FLOOR - RACHEL CARSON STATE OFFICE BUILDING
400 MARKET STREET, PO. BOX 8457
HARRISBURG, PA 17105-8457

717-787-3483 - WILLIAM T. PHILLIPY IV
TELECOPIER 717-783-4738 SECRETARY TO THE BOARE
GEORGE M. LUCCHINO
v. : EHB Docket No. 96-114-R

COMMONWEALTH OF PENNSYLVANIA,

DEPARTMENT OF ENVIRONMENTAL

PROTECTION and LUZERNE LAND : :

CORPORATION, Permittee B Issued: October 16, 1998

OPINION AND ORDER ON
PETITION FOR AWARD OF COSTS AND ATTORNEY FEES

By Thomas W. Renwand, Administrative Law Judge
Synopsis:

A permittee’s petiﬁon for award of costs and attorney’s fees is granted. Where an appeal is
filed in bad faith, a permittee is entitled to recover costs and attorney’s fees pursuanti to Section 4(b)
of the Surface Mining Act and Section 307(b) of the Clean Streams Lawf

OPINION

On January 31, 1997, this Board dismissed for lack of standing an appeal filed by George M.
Lucchino. Lucchino v. DEP, 1997 EHB 123. The appeal challenged the Department of
Environmental Protection’s (Department) issuance of authorization to Luzerne Land Corporation
(Luzerne) to remove a small amount of coal incidental to a cbnstmction project. Luzeme ﬁléd a
petition to recover costs and attdmey’s fees pursuagt to Section 4(b) of the Surface Mining
Conservation and Reclamation Act (Surface Mining Act), Act of May 31, 1945, P.L. 1193, as

amended, .52 P.S. § 1396.1 et seq., at § 1396.4(b), and Section 307(b) of the Clean Streams Law, Act
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of June 22, 1937, P.L. 1987, as amended, 35 P.S. § 691.1 et seq., at § 691.307(b). Subsequent to
the filing of the petition for attorney’s fees by Lﬁzeme, the Board issued an Opinion in another
appeal which addressed the question of when attorney’s fees could be recovered by a permittee
against a third-party appellarit See Alice Water Protection Association v. DEP, 1997 EHB 840. In
that Opinion, we held that a permittee seeking to recover costs and attormey’s fees from a third-party |
appellant must meet the four-part test set forth in Big B Mning Co. v. Commonwealth, Department
of Envirdnniental Resources, 624 A.2d 713 (Pa. Cmwlth. 1993)! and demonstrate that the appeal was
brought in baci faith. Alice Water Protection, 1997 EHB at 851.

In an Opinion issued on May 27, 1998, we determined that Luzerne met the four-part test set
forth in Big B Mining, but since Luz¢me’ s petition had been filed prior to the decision in Alice Water
Protection, it did not address the issue of bad faith. While the record contained evidence that Mr.
Lucchino may have acted in bad faith when he filed this appeal, we granted the parties an
opportunity to supplement their petition and response to address this issue. This Opinion rules on
Luzerne’s petition as supplemented.?

We first address Mr. Lucchino’s contention that Luzerne’s supplemental petition is
untimely and, therefore, should be rejected by the Board. By Order of July 24, 1998, Luzerne
was granted an extension of time until August 11, 1998 in which to file its supplemental petitioﬁ.

Luzerne filed its supplemental petition on August 14, 1998. We note that extensions of time were

! appeal denied, 633 A.2d 153 (Pa. 1993).

2 By letter dated August 19, 1998, the Department of Environmental Protection
(Department) advised the Board that it did not intend to file a response to Luzeme’s
supplemental petition.
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requested by énd granted to both Mr. Lucchino and Luzerne in this matter. Mr. Lucchino alleges
no prejudice by the filing of Luzerne’s supplemental petition three days later than the date set
forth in the Order, and we find none. Dismissing Luzerne’s supplemental petition on the basis
of untimeliness, without addressing its merits, strikes us as “a drastic and punitive step not
warranted by the facts.” People .United to Save Homes v. DEP, EHB Docket No. 97-262-R
(Opinion issued March 13, 1998), p. 4. See also, Goetz v. DEP, EHB Docket No. 97-226-C
(Consolidated) (Opinion issued July 24, 1998) (Judge Coleman denied a motion to quésh an
appellant"s late-filed post-hearing memorandum, noting it “would be too draconian a sanction
under the particular circumstancés here.”), p. 4. We, therefore, decline to quash Luzerne’s
supplemental petition on the basis that it was filed three days after the date set forth in thevJuly
24, 1998 Order.

It is Luzerne’s contention that Mr. Luccﬁino’s aﬁpeal was filed in bad faith with the intent
to harass Luzerne. As examples of Mr. Lucchino’s bad faith, Luzerne points to the following:

1) At his deposition taken prior to the dismissal of his appeal, Mr. Lucchino stated
that he would not persénally be affected by the action being appealed and that the purpose of his
appeal was not to stop the incidental removal of coal but to insure that the Department follow its
own regulations. (Lucchino Deposition)

2) As a township supervisor for Robinson Township, Mr. Lucchino voted to approve
the véry action which he later appealed to the Board. (Lucchino Deposition)

3) At a meeting of the Township Board of Supervisors, Mr. Lucchino stated that SO

| long as Luzerne obtained a conditional use permit from the Township, he did not care what kind -

of permit Luzerne obtained from the Department. (Lucchino Deposition)
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4) Mr. Lucchino lives approximately two miles from the site of incidental coal
removal. (Lucchino Deposition) At this distance, Luzerne contends it is inconceivable that Mr.
Lucchino could be affected by the challenged activity.

5) During a meeting with David Aloe, the president of Luzerne and a rélated coal
company, Mr. Lucchino stated that brihging pro se litigatioﬁ against Mr. Aloe’s companies gave
him satisfaction because he could litigate for free while it cosf Mr. Aloe money to defend the
actions. (Aloe Affidavit, Exhibit A to Supplemental Petition)®

Mr. Lucchino denies making the aforesaid statements to Mr. Aloe and further contends
that Luzerne is pursuing attorney’s fees against him as retaliation for Mr. Lucchino’s numerous
- appeals against Mr. Aloe’s companies.

In detefmjning what constitutes “bad faith,” Mr. Lucchino asserts that we should be
guided by the legislative history of the attorney’s fees section of the Federal Surface Mining
Control and Reclamation Act (Federal Surface Mining Act), 30 U.S.C. at § 1275(e).* Indeed, in
Alice Water Protection, we held “it 1s appropriate for the Board to look to the Federal Surface
Mining Act for guidance in determining when a permittee may recover attorney’s fees from an
unsuccessful appellant under Section 4(b) [of the Pennsylvania Surface Mlmng Act] and Section

307(b) [of the Clean Streams Law],” and we adopted the bad faith standard required under the

3 Mr. Aloe’s affidavit also discusses statements allegedly made by Mr. Lucchino to a
Department mine inspector. Since such statements constitute hearsay, we may not consider
them. Franklin Plastics Corporation v. Department of Environmental Resources 657 A.2d 100,

102 (Pa. Cmwlth. 1995).

4 Although Mr. Lucchino acted pro se in his appeal against Luzerne, he is represented by
counsel in his opposition to Luzerne’s petition for attorney’s fees.
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Federal Surface Mining Act and regulations. Alice Water Protection, 1997 EHB at 850. Section
525(e) of the Federal Surface Mining Act, which governs the award of attorney’s fees in actions
brought under that act, states as follows:

Appropriate costs and expenses including attorneys’
fees may be awarded...

(d) To a permittee from any person where the

permittee demonstrates that the person initiated a

proceeding under section 525 of the Act or

participated in such a proceeding ir bad faith for the

purpose of harassing or embarrassing the permittee.
43 C.F.R. § 4.1294 (Emphasis added).

Adopting the bad faith standard of the Federal Surface Mining Act, we held in Alice Water
Protection, “Where it is clear that there is no basis for an appeal or that the intent of the appeal
is to harass or embarrass, a permittee will be entitled to recover attorney’s fees and costs,
provided that the remaining criteria for an award have also been met.” Alice Water Protection,
1997 EHB at 852.

Because there is no case law addressing the issue of what constitutes “bad faitﬁ” for
purposes of awarding attormey’s fees under either the Federal Surface Mining Act or
Pennsylvania’s Surface Mining A;:t and Clean Streams Law, we agree with Mr. Lucchino that it
is appropriate to look to the legislative history of Section 525(e) of the Federal Surface Mining
Act in making a determination of whether an appeal was brought in bad faith. The April 22, 1977
Report of the Committee on Interior and Insular Affairs of the U.S. House of Representatives

(Exhibit A to Lucchino Supplémental Response) states in pertinent part as follows:

[I]t is the Committee’s intention that this provision
[the attorney’s fee provision of the Federal Surface
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Mining Act] be construed consistently with the

general principle that an award may be made to a

defendant only if the plaintiff has instituted the

action solely “to harass or embarrass” the defendant.

. . If the plaintiff is “motivated by malice and

vindictiveness” then the court may award counsel

fees to the prevailing defendant. . .Thus, if the

"action is not brought in bad faith, such fees should

not be allowed. . . .
Id. at 90 (citing United States Steel Corp. v. United States, 519 F.2d 354, 364 (3rd Cir. 1975) ;
Carrion v. Teshiva University, 535 F.2d 722 (2d Cir. 1976), and Wright v. Stone Container
Corp., 524 F.2d 1058 (8th Cir. 1975)).

The Report further states “it is the committee’s intention that this section be construed
consistently with the history of similar Federal statutes providing for award of attorneys’ fees in
citizen suit actions.” House Report, at 90.

Likewise, the Senate Committee on Energy and Natural Resources stated in its May 10,
1977 Report (Exhibit A to Lucchino Supplemental Response), “Under this section [the attorney’s
fee provision of the Federal Surface Mining Act], a defendant can be awarded reasonable fees
from the citizen only if he can show that the citizen brought the action in “bad faith.” This is
similar to other citizen suits provisions involving the award of attorney’s fees.” Id.at 88.

The intent behind requiring a showing of bad faith before attorney’s fees may be awarded
against an individual or citizen’s group which has brought an unsuccessful appeal is to insure that
the possibility of such an award will not have a chilling effect on a citizen’s right to file an appeal
in good faith. As we stated in Alice Water Protection, “In the case of an appeal brought by a

private individual or citizens’ group, we believe that the intent of Section 4(b) of the Surface

Mining Act and Section 307(b) of the Clean Streams Law is not to punish those who ultimately
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fail in their appeai, but to limit the award of costs and attorney’s fees to those cases where such
an appeal is brought in bad faith.” Alice Water Protection, 1997 EHB at 845.

A similar concept has developed in the area of antitrust litigation_. A series of decisions
in that area have carved out an exemption to the antitrust laws in order to preserve one’s
constitutional right to petition the government. Pursuant to this doctrine, courts have ruled that
collective efforts to obtain legislation or lobby the government do not violate the antitrust laws.’
However, baseless claims, or “sham litigation,” do not enjoy this protection. Professional Real
Estate Investors, Inc. v. Columbia Pictures Industries, Inc., 508 U.S. 49 (1993); California Motor
Transport Co. v. Trucking Unlimited, 404 U.S. 508 (1972).

The sham exception in antitrust litigation has succeeded most frequently where the
challenged conduct involves the alleged misuse of the adjudicatory process. See, e.g., CVD, Inc.
v. Raytheon Co., 769 F.2d 842 (1st Cir. 1985), cert. denied, 475 U.S. 1016 (1986) (Despite
knowledge that it lacked a valid trade secret claim, defendant filed a trade secret infringement suit
to impede new entrant); Clipper Express v. Rocky Mountain Tariff Bureau, 690 F.2d 1240, 1253-
54 (9th Cir. 1982), cert. denied, 459 U.S. 1227 (1983) ( Defendant, without regard to the merits
of its actions, consistently and automatically opposed its rival’s rate filings with an administrative
body.) Of partiéular note is Landmarks Holding Corp. v. Bermant, 664 F.2d 891 (2d Cir., 1981),
where the defendants, despite their lack of standing, brought actions against a competing real

estate developer, and after being dismissed, continued to fund litigation against the plaintiff. In

5 This is known as the “Noerr - Pennington Doctrine” derived from two Supreme Court
decisions of the 1960's: Eastern R.R. Presidents Conference v. Noerr Motor Frezght Inc., 365
U.S. 127 (1961) and UMW v. Pennington, 381 U.S. 657 (1965).
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ruling that the defendant’s action fell within the scope of sham litigation, the Court of Appeals
held as follows: |

The right to petition the courts for the redress of

grievances does not protect abuse of the judicial

process through the institution and subsidization of

baseless litigation and delay of its final resolution,

solely to harass and hinder a competitor.
Id. ‘at 896-97.

Another area in which a plaintiff may' be penalized for bringing sham litigation is in the
field of civil rights. The Civil Rights Attorney’s Fees Awards Act, 42 U.S. C. § 1988, authorizes
federal district courts to award reasonable attorney’s fees to the prevailing party in civil rights
litigation. | The United States Supreme Court has held that in order for a plaintiff to recover under
this act, it must simply be a prevailing party. In order for a defendant to recover costs and fees,
however, it must demonstrate that “the sﬁit was vexatious, frivolous, or brought to ha;rass or
embarrass the defendant.” Hensley v. Eckerhart, 461 U.S. 424, 433 (1983).

This standard has been applied by the Court of Appeals for the Third Circuit in Quiroga
v. Hasbro, Inc., 934 F.2d 497 (3d Cir. 1991)7 mvolving a peﬁﬁon for attorney’s fees under the
Civil Rights Act. The court of appeals affirmed the hoiding of the district court that the plaintiff’s
claim was frivolous and, therefore, attorney’s fees were warranted. In reaching this conclusioh,
the court agreed with the findings of tﬁe district court that the plaintiff’s claims were “utterly
without basis in law or in fact” and “preliminary investigation would have shown this to [the
plaintiff and his attorney] as they prepared their action.” Id. at 503. |

In Lacy v. General Electric Co., 558 F. Supp. 277 (E.D. Pa. 1982), the United States

District Court for the Eastern District of Pennsylvania awarded attorney’s fees in a civil rights
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action, having found four of the plaintiff’s six claims, ;:omprismg ninety percent of the case, to
be frivolous. The court noted the plaintiff was no stranger to litigation and had been engaged in
an “adversary atmosphere” with his employer on many occasions over a span of several years.
The court found that the plaintiff’s cause was undertaken as “an insensitive personal experiment
intended to harass an employer that was wholly blameless of the charges levied against it.” Id.
at 279.

Having considered how Congress and the courts have defined various types of litigation
brought in bad faith, we turn to the particular circuinstances surrounding this appeal. Because
Mr. Lucchino disputes the staternents made by Mr. Aloe in his affidavit regarding their

_conversation, and we are unable to assess the credibility of Mr. Lucchino’s and Mr. Aloe’s
competing affidavits on this subject, we shall not base our decision on these portions of Mr.
Lucchino’s and Mr. Aloe’s affidavits. T ravelérs Indemnily Co. v. DER, 1990 EHB 979, 982.

In determining whether this appeal was brought in bad faith, we shall consider the remaining
portions of the Mrv. Aloe’s and Mr. Lucchino’s affidavits, all properly-supported exhibits attached
to Luzerne’s petition and Mr. Lucchino’s response, and statements made by Mr. Lucchino in his
deposition.

In his deposition, Mr. Lucchino freely admitted that he was not impacted by the mafter
being appealed. Lucchino v. DEP, EHB Docket No. 96-114-R (Opinion issued May 27, 1998),
p. 6. He readily admitted that he had no evidence that either he or his property were in any way
affected by the incidental coal removal. Lucchino v. DEP, 1997 EHB 212, 213. When asked if

he would be affected by dust or noise from the coal removal operation, he answered, “No.”
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(Lucchino Deposition, p. 31) He testified “there’s nothing to say that there’s any pollution that
I could be affected by.” (Lucchino Deposition, p. 32)

Although Mr. Lucchino’s appeal stated he was challenging the Department’s authorization
for incidental coal removal, Mr. Lucchino testified that the purpose of his appeal was rot to stop
the incidental removal of coal. (Lucchino Deposition, p. 31, 43) Rather, he admitted that his
appeal was directed at personnel within the Department whom Mr. Lucchino accusgd of violating
the law and “Writ[ing] their own legislation.” (Lucchino Deposition, p. 20, 31, 43) However, in
his capacity as township supervisor, Mr. Lucchino voted in favor of the very same action for
which he later accused the Department of acting illegally. Lucchino, 1997 EHB at 213.

Mr. Lucchino’s allegations were not supported by any of the materials he submitted to the
Board. Lucchino, 1997 EHB at 213, n. 1. Based on the statements made in his deposition, it is
apparent that Mr. Lucchino had no basis for his appeal, but used the appeal process as a means
of harassing the Department. bAt his deposition, Mr. Lucchino cdmpared Department employees
to Saddam Hussein. He alleged the Department had “come into the township . . . [and] broken
all these regulations . . . .” (Lucchino Deposition, p. 20) In short, Mr‘. Lucchino’s appeal was
not a challenge of a particular action of the Department but a harangue on Department employees.

The Enviroﬁmental .Hearing Board provides a forum by which any pefson — an individual
Or organization, Citizen’s group or coal company -- may challenge any action of the Department
which they believe to be a violation of law or an abuse of the Department’s discretion. Citizen
participation in the appeal process is especially important as we recognized in Alice Wdter

Protection, 1997 EHB at 845. Where a citizen believes that the Department has taken an action
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which conflicts with the law and which directly affects that individual, he has a constitutional right
to challenge thét action. |

However, we will not tolerate an abuse of this process. Where an appeal is filed, not to
challenge the specific action stated on the face of the appeal, but merely as an attack on
Department employees or officials, such an appeal is filed in bad faith and is a misuse of the
administrative judicial system.

In the affidavit attached to his supplemental response, Mr. Lucchino presents a number of
reasons why he believés the Department’s action was contrary to its regulations. Even if we
accept these statements as true, they do mot demonstrate that Mr. Lucchino had a basis for
bringing this appeal. While Mr. Lucchﬁo may indeed believe that thé Department has acted
improperly, he has not demonstrated that #e has any basis for challenging the Department’s
action. Moreover, although Mr. Lucchino claims that the Department’s action was illegal, he
admitted that the purpose of his appeal was not to stop the end result of that action, i.e. the coal
removal. Indeed, as noted above, he himself had approved the action in question.

Mr. Lucchino also states that he contacted the féderal Office of Surface Mining (OSM) to
determine if pursuit of this appeal was proper and he was advised that it was the proper
procedure. Mr. Lucchino does not provide us with any details of his conversation with OSM,
specifically what was asked of OSM and what OSM’s response was. Since the Environmental
Hearing Bbard has jurisdiction ovér appeals of actions taken by the Department, it is certainly
conceivable that OSM may have advised Mr. Lucchino that if he wished to challenge an acﬁon
of the Department, he should file an appeal with the Board. In that case, Mr. Lucchino cannot

rely on such general advice from OSM to provide a basis for his appeal. However, Mr. Lucchino
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provides us with no further detail of his conversation with OSM, and we will not speculate as to
its content. Moreover, regardless of the conversation Mr. Lucchino may have had with a
representative of OSM, that does not cure the fact that he lacked standing to bring this appeal.
Finally, OSM has various mechanisms to insure that the Department complies with any federal
programs. These mechanisms do not include encouraging pro se appellants to challenge
Department actions.

In his supplemental response, Mr. Lucchino says it would be inappropriate to impose
attorney’s fees oﬁ him as a pro se éppellant whose appeal was dismissed for lack of standing.
Stating that he is neithér college educated nor trained in the law, he argues that he did not
commence this appeal with an understanding of the concept of standing. To this argumenf;, we
have two responses. First, Mr. Lﬁcchino is no stranger to litigation, having filed numerous
appeals with the Board over the past several years.5 The argument that he is untrained in the law
and, therefore, should be accorded special .treatment when his appeals are dismissed, is not
acceptable. An appellant uﬁderstands the risk he faces when he chooses to engage in Iitigatiqn
'unrepresented by counsel. As the Board noted in Santus v. DER, 1995 EHB 897, “We have
previously warned appellants opting to appear before this Board pfo se that a lay person assumes
the risk that his lack of legal expertise could prove to be his ‘undoing’.” Id. at 923. Mr.
Lucchino has been made aware of this risk every time he proceeds with litigation before the Board
which is ultimately unsuccessful. Second, we do not find bad faith here solely because Mr.

Lucchino lacked standing to bring this appeal. We find bad faith because Mr. Lucchino engaged

¢ Mr. Lucchino acted pro se throughout most of these appeals.
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in sham litigation, with the intent to harass. Borrowing language from the District Court’s
opinion in Lacy v. General Electric Co., 558 F. Supp. 277 (E.D. Pa. 1982), Mr. Lucchino has
been engaged in an “adve;s-ary atmosphere” with the Department over a span of several years,
and this latest appeal was undertaken as “an insensitive personal experiment intended to harass.
...7 Id. at 279. |

We note that Mr. Lucchino’s counsel filed an excellent, persuasive, and well-researched -
response on his behalf. Had Mr. Lucchino been represented by counsel when he was
contemplating this appeal, he might not be in the position he is now facing. However, the
commendable work done by his attorney at this stage of the proceeding cannot cure the bad faith
exhibited by Mr. Lucchino at the time he filed his appeal and throughout this action.

Baséd on the above, we find that the actions of Mr. Lucchino in filing this appeal fall
within the meaning of “bad faith” envisioned by the Board when we issued our decision in Alice
Water Protection.

In his supplemental response, Mr. Lucchino argues that even if we determine that his
appeal was filed in bad faith, we may exercise our discretion to order a reduced fee or dismiss the
fee a§vard against him. The Board certainly has the discretion to determine what is an appropriate
fee amount. Township of Harmar v. DER, 1994 EHB 1107. See aiso, Kwalwasser v. Departmeht
of Environmental Resources, 569 A.2d 422, 424 (Pa. Cmwlth. 1990) (Section 4(b) of the
Pennsylvania Surface Mining Act “vests broad discretion in the board in awarding costs and
attorney’s fees.”) At the oral argument on this matter, the Department urged the Board to adépt
the analysis used in our review of civil penalty assessments, where we insure that the penalty

“fits” the violation, rather than applying a mechanical rule in calculating fee awards against a
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citizen or citizen’s group. We agree with the Department, and in determining the proper amount
of costs and fees to be awarded Luzerne, we have carefully considered the invoices and affidavit
submitted by Luzerne’s counsel, affidavits by Attorneys Klodowski and Birsic with regard to the
reasonableness of the fees, and Mr. Lucchino’s response. After a careful and painstaking review,
we find the costs and fees requested by Luzerne to be entirely appropriate and in aécordance with
- costs and fees charged in the legal community for such work. That the fees accrued in filing this
petition are slightly greater than those for the underlying work reflects the fact that the filing of
various briefs and an oral argument before a three-judge panel were required in this case of first
impression. Nor are we swayed by Mr. Lucchino’s argument that counsel for Luzerne charged
an hourly rate in the Alice Water Protection case which was $25 less than in this case. We have
carefully reviewed the fees in this case and we find them to be reasonable.

Mr. Lucchino argues that Luzerne did not need to retain an attorney of Mr. Geary’s level
of expertise, but should have hired a less skilled and experienced lawyer. Just as Mr. Lucchino’s
able counsel points out the constitutional right of citizens to petition the government for redress
of grievances, a party’s selection of an attorney is not normally challenged, and we find no cause
for it to be chalienged here. Moreover, who is to say that a less skilled or experienced attorney
would have succeeded in having the case dismissed as quickly as Mr. Geary. It would not be
appropriate to penalize a successful party for employing a competent attorney.

Mr. Lucchino also contends that because the Department did not vigorously defend its
decision to grant Luzerne authorization for coal removal, it should bear the fees incurred by
Luzerne. First, we do not necessarily agree with Mr. Lucchino’s contention that the Department’s

defense of its decision was not adequate. Motions to dismiss are properly filed by either. the
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Department or the permittee. Second, in the past it has been a common practice for the
Department to require the permittee to take an active role in defending a third-party appeﬁl.
Third, Mr. Lucchino’s argumerit loses sight of the fact that it was not the Department’s action (or
inaction) which caused Luzerne to incur fees in this matter. It was Mr. Lucchino’s filing of this
appeal in bad faith which resulted in Luzerne incurring costs and attorney’s fees in defending the
appeal.

Finally, Mr. Lucchino contends that we should take into account his financial situation in
determining the amount of the award. While we sympathize with Mr. Lucchino’s alleged financial
predicament outlined in his supplemental response, we have scant evidence of his financial
resources. He filed no tax returns or financial statements with the Board. More important, this
argument unfairly attempts to shield someone who acts in bad faith from being assessed attorney’s
fees because of a lack of financial resources.

Based on the above, we decline to adjust the améﬁnt sought by Luzerne in its petition.

As a final note, our decision to award costs and attorney’s fees in this case was not entered
into without some concern as to the effect our decision might have on citizen appeals. We wish
to emphasize that our decision to award costs and fees herein was based on a careful consideration
of the unique facts of this case. We believe that the large majority of appeals filed in thlS
Commonwealth by individual citizens and citizen groups are filed in good faith and, as such, will
not result in an assessment of attorney’s fees even where the appeal is unsuccessful.

Accordingly, we enter the following order.
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COMMONWEALTH: OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

GEORGE M. LUCCHINO
V. : - EHB Docket No. 96-114-R
COMMONWEALTH OF PENNSYLVANIA
DEPARTMENT OF ENVIRONMENTAL
PROTECTION and LUZERNE LAND
CORPORATION
RDER
AND NOW, this 16th day of October, 1998, the Appellant, George M. Lucchino, is

ordered to pay costs and attorney’s fees to Luzerne Land Corporation in the amount of $6,987.50.

ENVIRONMENTAL HEARING BOARD

JAPRR N

GEORGE J. MILIER
Administrative Law Judge
Chairman

7

THOMAS W. RENWAND
_ Administrative Law Judge
Member
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EHB Docket No. 96-114-R

DATED: October 16, 1998

c:
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- DEP Bureau of Litigation:

Attention: Brenda Houck, Library

For thé Commonwealth, DEP:
Diana J. Stares, Esq.
Southwest Region

For Appellant:
Richard S. Ehmann, Esq.
Pittsburgh, PA

For Permittee:
Stanley R. Geary, Esqg.
Pittsburgh, PA

LT =

MICHELLE A. COLEMAN
Administrative Law Judge
Member
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD
2nd FLOOR - RACHEL CARSON STATE OFFICE BUILDING
400 MARKET STREET, PO. BOX 8457
HARRISBURG, PA 17105-8457

717-787-3483
] WILLIAM T. PHILLIPY IV
TELECOPIER 717-783-4738 SECRETARY TO THE BOARD

HORSEHEAD RESOURCE DEVELOPMENT :
COMPANY, INC. :

V. | . EHB Docket No. 97-002-MG
: 97-009-MG

COMMONWEALTH OF PENNSYLVANIA, : Issued: October 16, 1998

DEPARTMENT OF ENVIRONMENTAL
PROTECTION

OPINION AND ORDER ON
MOTION TO SEAL HEARING TRANSCRIPT AND EXHIBITS

By George J. Miller, Administrative Law Judge
Synopsis:

A motion to seal portions of the transcript of testimony and of exhibits presented at a
supersedeas hearing is granfed in part to protect confidential information from disclosure to
appellant's competitors. The motion is denied in part becaus>e much of the information which
appellant seeks to protect are public records under the Right-To-Know Act.

BACKGROUND

These two appeals were filed in early January, 1997 by Horsehead Resource Development
Company, Inc. (Appellant) from enforcement orders issued by the Department of Environmental
Protection (Department) to Towamensing Township and Tuthill Corporation d/b/a Blue Mountain
Ski Area (Blue Mountain). These enforcement orders required those customers for the Appellant's

iron rich material (IRM) to treat the material as a waste by removing it from township roads and
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from the parking area at Blue Mountain's ski area. Appellant had sold the IRM to these two
customers for use as a product for road and parking lot paving. Each of those customers filed
separate appeals docketed with the Board at EHB Docket No. 97-001-MG and EHB Docket No. 96-
279-MG. Those appeals have recently been settled through separate Consent Orders and
Agreements between the Department, Blue Mountain and Towamensing Township.

Promptly after the Department issued its enforcement orders to Towamensing and Blue
Mountain, the Appellant éought an order from the Board superseding the orders entered against these
two customers based on the claim that these orders had th¢ effect of depriving Appellant of two
valuable customers and would do irreparable harm to the Appellant's sales and marketing of IRM
for use in paving with respect to other existing and potential customers. A hearing on Appellant's
motion for supersédeas was held on March 10-12, 1997.

The central issue in this appeal and in the supersedeas hearing is whether or not IRM as used
for paving is a "product” or a "waste" under the Department's residual waste regulations. A
"product” is defined by 25 Pa. Code § 287.1 as follows:

A commodity that is the sole or primary intended result of a
manufacturing or production process. The term does not include
materials that do not meet industry or manufacturing quality
specifications or are otherwise off specification; the materials may be
“co-products.
If the material does not meet the definition of a product, it is, by way of oversimplification, a waste

unless the Department determines that it is not a waste pursuant to its beneficial use regulations at

25 Pa. Code § 287.7. Appellant's claim in this appeal is that IRM is a product so that it has an
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absolute right to sell it for paving use and its customers have an aBsolute right to use it for that
purpose. The Department's position, by contrast, has been that IRM is a waste unless and until it
approves the use of IRM for paving purposes as a beneficial use.

The evidence at the hearing disclosed that IRM is a recycled material. The raw material for
Appellant's processes, which are claimed to be trade secrets, is a particular type of waste from
industrial or manufacturing processing. Appellant contends that its recycling processes converts this
waste to a "product” which is free of adverse environmental impact.

The Board did not issue a final order with respect to these conflicting contentions at the
hearing on the petition for supersedeas but left the parties free to engage in further settlement
- discussions before a ﬁnal hearing in this appeal would be resumed. This included the further
processing of Appellant's application then pending before the Department for the use of IRM for
paving as a beneficial use.

During the course of the supersedeas hearing, the Board closed the hearing room to the public
for the presentation of certain testimony and exhibits which Appellantb claimed would be confidential
business information pursuant to the Board's ruling prior to the hearing. This was done in part
because one or more competitors of the Appellant were said to be in the hearing room. Horsehead
Resource Development Co., Inc. v. DEP, 1997 EHB 260. Much of the testimony offered during
these closed sessions turned out to be so general in nafure that it would not qualify as confidential
business information.

Following the suspension of the supersedeas hearing, Appellant submitted a motion to seal
much of the hearing ﬁanscript and exhibits which it contended constituted confidential business

information relating to Appellant's financial data, customer identity and relationships, marketing, and

1089



compo.sition of Appellant's IRM. The motion claims that disclosure of this testimbny and exhibits
would irreparably harm Appellant by revealing closely-held business and financial information and
trade secrets. It also states that these materials are nét "public records" under the Pennsylvania
Right-To-Know Act, Act of June 21, 1997, P.L. 390, as amended, 35 PS §§ 66.1 - 66.4, so that Act
does not limit the Board's authority to seal the hearing transcript and exhibits. The Board
permitted the Department to delay its response to this motion to enable the parties to engage in
settlement discussions in an effort to resolve all of the issues outstanding between them with respect
to the use of IRM for paving material and the disposition of the motion to seal.’
- The Department's response opposed the Appellant's motion for the following reaséns:

(1)  the interests of public access and openness, particularly under the Pennsylvania Right-
To-Know Act, outweigh HRD's interests in sealiﬁg the record;

(2)  the information presented at the hearing is not of the type, or lacks sufficient
specificity, .to warrant protection; and

(3)  HRD'srequest to seal the record responding to the periods in which the courtroom
was closed is entirely overbroad in its scope.

Finally, the Department claims that the transcript and exhibits are "public records” under the

Right-To-Know Act and that this limits the Board's authority to seal those records.

! This delay was permitted in part because the Commonwealth Court then had before it a
significant issue with respect to the interpretation of the Right-To-Know Act involving transcripts
of proceedings before the Pennsylvania Public Utility Commission. The Commonwealth Court
resolved that issue by deciding that the Pennsylvania Public Utility Commission’s regulation
requiring parties to obtain transcripts from the court reporter was a valid regulation even though the
court held the transcripts were public records. Sierra Club v. Pennsylvania Public Utility
Commission, 702 A.2d 1131 (Pa. Cmwlth. 1997) (en banc). The Pennsylvania Supreme Court has
accepted a petition for review of the Commonwealth Court’s decision. Sierra Club v. Pennsylvania
Public Utility Commission, 992 M.D. Alloc. Dkt. 1997 (Pa. May 29, 1998).

1090



Appellant's statement in reply filed on July 29, 1998, presents a more limited statement of
the specific items which it believes should be sealed. Accordingly, we will deal with the Appellant's
request as set forth in this statement.

DISCUSSION

Resolution of the contentions of the parties involves the relative importance of two
competing public policies. The first of these is the strong policy that all courts shall be open and all
public records shall be available for examination and inspection by any citizen of the
Coﬁmonwed&. As indicated in the Board's prior Opinion on the Appeéllant's motion to close the
supersedeas hearing, this strong presumption is suppdrted by Article 1, Section 11 of the
Pennsylvania Constitution and the Pennsylvania Right-To-Know Act. The Constitution provides
that all courts shall be open. The Right-To-Know Act provides that "every public record of an
agency shall, at all reasonable times, be open fof examination and inspection by any citizen of the
Commonwealth."?> The countervailing consideration is the importance of protecting trade secrets
of commercial concerns so as to foster fair competition in the marketplace. The importance of this

countervailing consideration is fully expressed in numerous court decisions.’

2 The importance of this public policy has been emphasized by the federal courts. Nixon v.
Warner Communications, Inc., 435 U.S. 589 (1978); United States v. Smith, 787 F.2d 111 (3d Cir.
1986); Publicker Industries, Inc. v. Cohen, 733 F.2d 1059, 1070 (3d Cir. 1984).

3 DENTAL-EZ, Inc. v. Siemens Corp., 566 A.2d 1214 (Pa. Super. 1989); see also, Press
Enterprise Co. v. Superior Court of California, Riverside County, 464 U.S. 501 (1984); Zenith Radzo
Corp. v. Matsushita Electric Industrial Co., 529 F. Supp. 866, 890 (E.D. Pa. 1991).
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The Transcript of the Hearing is a Public Record -

The Right-To-Know Act provides in relevant part that "[e]very public record of an agency
shall. . .be open for examination and inspeﬁ:ioﬁ by any citizen of the Commonwealth. . . ." 65 P.S.
§ 66.2, and that those persons "shall have the right to. . .make copies of public records. . . ." 65 P.S.
§ 66.3. For a document to be a public record, the document must be one that: (1) is generated by an
agency covered by the Right-To-Know Act; (2) is a minute, order or decision of an agency or an
essential component in the agency arriving at its decision; (3) which fixes the personal or property
| rights or duties of any person or group of persons; and (4) is not protected by a statute, order or
decree of court. 65 P.S. § 66.1; Gutman v. Pennsylvania State Police, 612 A.Zd 553, 558 (Pa.
Cmwlth. 1992). |

In this case, the Board could decide thé question of whether IRM is a product or a waste only
by reference to the transcript of the hearing and the documents introduced into evidence.
Accordingly, the transcript and fhe exhibits admitted into eﬁdence fit the definition of a public
record because the transcript is an essential element of the Board's reaching a decisién in this appeal.
Any such decision would fix the rights and duties of both Apfellant and the Department.
Accordingly, the contents of the evidence presented to the Board must be available to the public
unless it is protected either by statute, order or decree of court. This is in accord with the
Commonwealth Court's square holding that hearing transcripts are public records. Sierra Club v.
Pennsylvania Public Utility Commission, 702 A.2d 1131, 1135 (Pa. Cmwlth. 1997), petition for
allowance of appeal granted, 992 M.D. Alloc. Dkt. 1997 (Pa. May 29, 1998).
Confidential Business Information Protection

The General Assembly has recognized the need to balance the citizens’ right to access to
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information against a business’ need to keep certain information confidential. Many environmental
statutes permit the Department to treat certain information as confidential and not subject to public
review. E.g., Hazardous Sites Clean Up Act, Act of October 18, 1988, P.L. 756, as amended, 35 P.S.
§ 6020.503(h)(Department may treat as confidential information in the nature of trade secrets and
confidential business records so long as it does not relate to the health or safety effects of a
hazardous substance); Air Pollution Control Act, Act of January 8, 1960, P.L. (1959) 2119, as
amended, 35 P.S. § 4013.2 (the Department may designate information as confidential except
emission data); Municipal Waste Planning, Recycling and Waste Reduction Act, Act of July 28,
1988, P.L. 556, 53 P.S. § 4000.1713(b)(information may be designated confidential if it does not
relate to the public health, safety or welfare).
Most closely related to our review here is section 502 of the Solid Waste Management Act,
Act of July 7, 1980, P.L. 380, as amended, 35 P.S. §§ 6018.502(c), which provides:
All records, reports, or information contained in the hazardous
waste storage, treatment or disposal facility permit application
. submitted to the Department under this section shall be available to
the public; except that the department shall consider a record, report
or information or a particular portion thereof, confidential in the
administration of this act if the applicant can show cause that the
records, reports or information, or a particular portion thereof (but
not emission or discharge data or information concerning solid waste
which is potentially toxic in the environment) if made public, would
divulge production or sales figures or methods, processes or
production unique to such applicant or would otherwise tend to affect

adversely the competitive position of such applicant by revealing
trade secrets.

While this provision does not expressly apply to this Board and this case involves what is either
product or waste under the Department's residual waste regulations, rather than the Department's

hazardous waste program, the Board will look to this statutory provision in this case as a guide to
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resolving the conflicting interest of the public's right to kﬁow with the interests of business
organizations in protecting their trade secrets. We think that the same privilege must be applied to
confidential business information of the same character presented to the Board in an appeal from
action by the Department.

We agree with the Department that much of the testimony offered during the course of the
closed sessions of the hearing was not of a sufficiently confidential nature to deserve protection.
However, some of the information desigﬁated in the Appellant's most recent Statement Regarding
Appellant's Motion to Seal is of such a nature as to deserve protection. Further, this Board's order
sealing this material will exempt the material from public disclosure under the Right-To-Know Act.
Financial Information

We will grant the motion to seal with respect to certain financial information even though
that information is somewhat general because its release to competitors would tend to affect
ad;versely Appellant's competitive position. We believe that the following items are entitled to

protection as confidential business information:

Page Lines Description

29 14-22  Percentage of total sales to Blue Mountain and
Towamensing Township

36 10-25 Net income and gross receipts

37 14-22 Net ton profit |

38 ' 14-16 Net financial effect of Department's orders on the
Palmerton facility

45 13-end " Annual production of IRM

61 1725 Price per ton on invoice to Blue Mountain

1094



62 1-4 Price per ton on invoice to Blue Mountain

68 8-19 Estimate of gross.revenues for certain materials
69-70 entire pages Estimate of revenue and proﬁt |
71 1-9 Estimate of revenue and profit
300 11-18 Estimate of profit per ton
310 1-25 Total sales to Blue Mountain and Towamensing
Township and loss of revenue from suppliers
- 311 6-9 Loss of revenue
544 20-end and Annual sales for sub-base and identification of
545 to 2 customers :

Appellant also requests that Commonwealth Exhibits 1 and 2 be sealed. These exhibits were
only identiﬁed in testimony but were never offered for admission into.evidence and are not part of
the Board’s record. Therefore they will be returned to the Department and not included in the Board
file.

Constituents of IRM

During the course of the testimony and in certain exhibits, either identified for the record or
introduced into evidence, the specific component chemicals of IRM were revealed. Appellant claims
that this is trade secret information because competitors might use that information to reverse
engineer and therefore discover the recycling processes used by Appellant. Accdrdingly, Appellant
contends that this is trade secret information which is entitled to prbtection.

There is also testimony of record with respect to the potential for leaching of certain specified

chemicals when IRM is used for paving. Appellant does not seek protection with respect to that
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testimony. Much of the exhibit material which was either admitted into evidence or marked for

identification had been submitted to the Department under a claim of business confidentiality which,

as far as the record shows, the Department did not challenge when those submissions were made. -

If the Board were to reach a conclusion in this litigation that the IRM is a waste, it could not
give protection to the identity of the chemical components of that waste. However, the issue of the
litigation was whether it was a product which has no adverse effect on the environment, an issue
which the Board never resolved. The Board believes the public has a strong interest in whether or
not IRM contains harmful chemicals which might be released to the environment. There is ample
evidence in the record, particularly in the testimony of Steven Machmer, indicating that IRM
contains materials which might be released into, and adversely affect, the environment. That
information will not be séaled énd will continue to be available to the public. However, since the
Board never reached a conclusion as to whether or not IRM is a product or a waste, we think it
would be unjust to require the Appellant to divulge the exact chemical components of IRM as a cost
of asserting a claim that IRM is a product and not a waste. Such a reqﬁirement would stifle the
exercise of rights by the regulated community to appeal to this Board if it knew that the resuit ofan
appeal, whatever its outcome, would be a release of confidential information to their competit;)rs.

Accordingly, the Board will seal seal column 2 in Appellant's Exhibits 8§ and 9 and in
Commonwealth Exhibits 14 and 16. Commonwealth Exhibits 5 and 6 will be returned to the
Department because they were never offered for admission into the record.

In addition, the Board will direct the Secretary to seal the following portions of the transcript

because they tend to reveal the exact constituents of IRM:
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Page Line
394 925
395 1-24
397 325
398 1-2

400 1-10
412 24 t§
413 17

The other matters which Appellant seeks to have sealed do not fall within the classiﬁcatioﬁ
of information which may be withheld from the public. For example, the alternate cost of aggregate
material from other suppliers is information in the public domain. Similarly, the fact that shipping
costs increase with distance is no secret to any one. The general effect of the Department's orders
on Appellant's marketing of IRM and‘ on its customers is. something that anyone can surmise with
the same genérality as is contained in the transcript. Finally, we are not granting the motion to seal |
| with respect tc:l)' testimony concerning the Appellant’s source of raw material because the Aﬁpellanf
failed to demonstrate how such general statements could harm its business interests, and it is not
evident from the testimohy itself.

Accordingly, we enter the following order:
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

HORSEHEAD RESOURCE DEVELOPMENT :
COMPANY, INC. :

V. : EHB Docket No. 97-002-MG
: 97-009-MG

COMMONWEALTH OF PENNSYLVANIA,

DEPARTMENT OF ENVIRONMENTAL

PROTECTION

ORDER
AND NOW, this 16th day of October, 1998, the Appellant's motion to seal certain portions
of the transcript of the supersedeas hearing and certain exhibits introduced or identified during the

course of the hearing on Appellant's petition for a supersedeas, IT IS HEREBY ORDERED as

follows:
1. The portions of the transcript of the hearing set forth below are to be placed under seal
by the Secretary of the Board by removing from the Board's copy of the transcript the original pages

indicated and substituting therefore a copy of those pages with the lines as set forth below

obliterated:
Page Line
29 14-22

36 10-25
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37 1422

38 14-16
45 13-end
61 | 17-25
62 14
68 8-19

69-70 entire pages

71 1-9
300 11-18
310 1-25
311 6-9
394 9-25
395 1-24
397 3-25
398 1-2
400 1-10
412 2410
413 17
544 ~ 20-end and
545 to2

2. The Secretary of the Board is directed to place under seal Commonwealth Exhibits

14 and 16 and Appellant's Exhibits 8 and 9. In the case of Appellant's Exhibits 8 and 9 and

1099



EHB Docket Nos. 97-002-MG and 97-009-MG

Commonwealth Exhibits 14 and 15, the Secretary will place in the record copies of those exhibits

with the information contained in column 2 of those exhibits oblitefated.

ENVIRONMENTAL HEARING BOARD

- GEORGE J. MILLER
Administrative Law Judge
Chairman

DATED: October 16, 1998

ml/bl

DEP Bureau of Litigation
Attention: Brenda Houck, Library

For the Commonwealth, DEP:
Lance H. Zeyher, Esquire
Northeast Regional Counsel

For Appellant:

John Moore, Esquire

Paul E. Gutermann, Esquire

AKIN GUMP STRAUSS HAUER & FELD, L.L.P.
Washington, DC
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD
2nd FLOOR - RACHEL CARSON STATE OFFICE BUILDING
400 MARKET STREET, PO. BOX 8457
HARRISBURG, PA 17105-8457

717-787-3483
WILLIAM T. PHILLIPY IV
TELECOPIER 717-783-4738 ) SECRETARY TO THE BOARD

HORSEHEAD RESOURCE DEVELOPMENT :
COMPANY, INC. :

v. . EHB Docket No. 97-002-MG
: 97-009-MG

COMMONWEALTH OF PENNSYLVANIA, : Issued: October 16, 1998

DEPARTMENT OF ENVIRONMENTAL
PROTECTION

OPINION AND ORDER ON MOTION TO DISMISS
and MOTION TO RESCHEDULE THE MERITS HEARING
By George J. Miller, Administrative Law Judge
Synopsis:

The Board denies a motion to dismiss an appeal for mootness and the absence of jurisdiction
even though vthe Department has withdrawn compliance orders entered agaigst two customers of the
appellant for their use of materials which had been sold to them by the appellant. Since the appellant
may still be significantly aggrieved By the action of the Department, the Board continues to have the
authority to review the Department’s action in issuing the orders in the first instance. However, the
Board will abstain frorh hearing this appeal now that the Department has withdrawn the orders
because the appellant has already commenced proceedings with the Department which are likely to
resolve the same issues as a practical matter and we bélieve the Department should be afforded the
opportunity to complete its review now that there is less urgency in resolving the appellant’s dispute

with the Department concerning these two customers. Accordingly, the Board will dismiss the
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appeal as a matter of discretionary abstention to permit the Department to complete its full
administrative review. In view of the Board’s disposition of the motion to dismiss, a motion to
reschedule the merits hearing filed by the Appeliants is denied.

OPINION

The Department moves to dismiss the appeal of Horsehead Resource Development Co.

(Appellant) on the grounds that its appeals of two compliance orders issued against third parties are -

now moot and the Board has no Jjurisdiction because those orders have been withdrawn by the
Department. Also before the Board is a motion by the Appellant to reschedule a hearing on the
merits even though it failed to file its prehearing memorandum for the hearing originally scheduled
in July. | |

The relevant facts are not in dispute. In December 1996 the Department issued compliance
orders to Tuthill Corporation, d/b/a Blue Mountain Ski Area (Blue Mountain) and Towamensing
Township to cease fhe use of iron rich material, known as IRM, sold the them by the Appellant for
paving projects and to submit a plan for removal of the IRM. Both Blue Mountain and
Towamensing Township appealed these‘orders. The Appellant also appealed these orders because
as the manufacturer of IRM it objected to the Department’s characterization of the material as a
“waste” under the solid waste regulations rather than a “product” which it contends it may market
free of regulation by the Department. A more detailed explanation of this issue is provided in the
Board’s opinion on the Appellant’s motion to seal the supersedeas transcript, issued concurrently
with this opinion.

While the Appellant and the Department attempted to settle the issue in the Appellant’s

appeal, the Township and Blue Mountain also entered into settlement discussions with the
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Department. The Township ultimately complied with the compliance order to the Department’s
satisfaction and on October 24, 1997, the Departmént informed the Township that the compliance
order was rescinded. (Motion to Dismiss, Exhibit B) Hence, the Township withdrew its appeal
docketed at EHB Docket No. 96—279-MG. Similarly, Blue Mountain and the Department entered
into a consent order and agreement dated May 14, 1998. (Motion to Dismiss, Exhibit C) As agreed
in thevconsent order the Department rescinded the compliance order and Blue Mountain shortly
thereafter withdrew its appeal docketed at EHB Docket No. 97-001-MG. The Appellant’s
negotiations with the Department are thus far unsuccessful.

Because the compliance orders have been withdrawn, the Department argues that the
Appellant’s appeal should be dismissed because it is moot and the Board can no longer grant
effective relief to the Appellant.

A rﬁatter before the Board becomes moot when an event occurs which deprives the Board
of the ability to provide effective relief or when the appellant has been deprived of a stake in the
outcome. Power Operating Company, Inc. v. DEP, EHB Docket No. 97-212-C (Opinion issued May
14, 1998). In this case the Department contends that the Board can no longer provide effective relief
and it therefore lacks jurisdiction in this matter. The Appellant takes the position that the Board can
provide effective relief by resolving the marketability of IRM for paving uses. Moreover, the Board
is not divested of jurisdiction merely because the Department withdrew its orders. We will address
the question of jurisdiction first.

It is a well-settled tenet that once the jurisdiction of a tribunal attaches it is not divested of
that jurisdiction by the ordinary occurrence of subsequent events. The jurisdiction is the power of

a tribunal to enter upon an inquiry; it is not a question of whether the tribunal is able to grant relief
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in a particular case. Get Set Organization v. Philadelphia Federation of Teachers, Local No. 3, 286
A.2d 633 (Pa. 1971). Therefore, our adjudicatory power is not lost simply because the Department

“has changed its position and our ability to grant relief may be more limited by the scope of the
remaining issues.

However, our ability to grant relief in this case has not been negated by the Department’s
withdrawal of the compliance orders. The Appellant claims that Department’s action in issuing the
compliance orders is still causing significant harm to the Appellant by severely impairing its ability
to sell and market IRM to other customers. The withdrawal of the orders may not remedy this
situation and the Department has not offered any statement in its motion that it is unlikely to issue
similar compliance orders against existing or future customers of IRM. Although we can not order
the Department to withdraw orders which have already been withdrawn we can still determine that
the Deparnﬁent abused its discretion in issuing them in the first instance.

The Department suggests that such a ruling by the Board would be a declaratory judgment,
a remedy the Board is not authorized to provide. We agree that we have no authority to issue a
declaratory judgment, but any determination that we might make that the Department abused its
discretion in the exercise of the Board’s adjudicatory power is not the same as a declaratory
judgment because such a ruling would be a determination of the Appellant’s initial claim for relief.
Once our adjudicatory power attaches, it is well within our authority to review Department actions,
to state what the law is and determine whether or not the Department complied with that law. See
Columbia Gas of Pennsylvania, Inc. v. DEP, 1996 EHB 1067, 1069 (once the Board’s juriédiction
attaches, that jm‘isdicﬁon extends to all matters in connection with the appeal).

Even though we have jurisdiction to continue this appeal, in this particular instance we
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decline to do so because the Appellant has already instituted administrative proceedings within the
Department to secure a beneficial use determination from the Départment. A favorable determination
by the Department would, as a practical matter, resolve its dispute as to the marketability of IRM
as a paving material. Moreover, we would not ordinarily review the status of IRM for paving uses
until after such a determination by the Department is made.

We are persuaded by cases in the federal courts where those tribunals have abstained ﬁém
hearirig‘cases in federal court where proceedings in state court are pending or in progress, as first
announced by the U.S. Supreme Court in Younger v. Harris, 401 U.S. 37 (1971). The doctrine has
also been applied where there are ongoing state administrative proceedings. Middlesex County
Ethics Commission v. Garden State Bar Association, 457 U.S. 423 (1982). The purpose of
abstaining in these circumstances is to avoid friction between the federal and state systems and to
allow the stafe to exercise a function which is legitimately within their authority to control. O ’Neill
v. City of Philadelphia, 32 F.3d 785 (3d Cir. 1994), cert. denied, 115 S.Ct. 1355 (1995).

We believe these principles apply in this case between the Department and the Board. The
Board has the jurisdiction to determine the marketability of IRM within the scope of the appeal
currently before it. However, the Department has already expended significant resources reviewing
the same issue in the context of the concurrence request which was initiated pursuant to a consent
agreement between it and the Appellant in the United States District Court for the Middle District
of Pennsylvania. We believe that the Department has the greater expertise in delineating the
scientific issues on which a product or beneficial use determination might be made to resolve the
issue of the marketability of IRM. We would benefit from full and complete consideration by the

Department in any review we might make of the Appellant’s desire to market IRM for paving
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purposes. In addition, the withdrawal of the Department’s compliancé orders alleviates the urgency
of resolving the question as to the two specific custoﬁers of the Appellant. Therefore, out of respect
for the function and expertise of the Department and to avoid duplicating administrative and judicial
resources, we will abstain and dismiss the Appellant’s appeal. In the event that the Department’s
decision is not favorable to the Appellant, it is free to appeal that action.

| In view of our decision to dismiss the Appellanfs appeal, we also deny the Appellant’s
request to reschedule the hearing on the merits.

We therefore enter the following:
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

HORSEHEAD RESOURCE DEVELOPMENT :
COMPANY, INC. :

V. : EHB Docket No. 97-002-MG
: 97-009-MG
COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL
PROTECTION

ORDER
AND NOW, this 16th day of October, 1998, it is ordered as follows:
1) The motion of the Department to dismiss these appeals is hereby granted.

2) The Appellant’s motion to reschedule the merits hearing is hereby denied.

ENVIRONMENTAL HEARING BOARD

}3&%"‘}» - ’lmfi

GEORGE J. MILL’ER
Administrative Law Judge
Chairman

Th AL

THOMAS W. RENWAND
Administrative Law Judge
Member
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EHB Docket No. 97-002-MG and
EHB Docket No. 97-009-MG

DATED: October 16, 1998

c: DEP Bureau of Litigation
Attention: Brenda Houck, Library

For the Commonwealth, DEP:
Lance H. Zeyher, Esquire
Northeast Regional Counsel

For Appellant:
‘John Moore, Esquire
Paul E. Gutermann, Esquire

AKIN GUMP STRAUSS HAUER & FELD, L.L.P.

Washington, DC

ml/bl
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

HORSEHEAD RESOURCE DEVELOPMENT :

COMPANY, INC. :
V. : EHB Docket No. 97-002-MG

97-009-MG
COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL
PROTECTION

CONCURRING OPINION OF MEMBER
MICHELLE A. COLEMAN

I agree with the result in this case--that Appellant’s appeals should be dismissed--but
respectfully disagree with the majority’s reasons for dismissal. The majority concludes that the
appeals of tﬁe two compliance orders are not moot. Nevertheless, because the Department is
currently considering a beneficial use determination involving the IRM, the Board dismisses them
for reasons grounded in the equitable abstention doctrine. I would hold that the appeals of the
compliance orders are moot and dismiss them for that reason.

As the maj oﬁfy notes in its opinion, a matter before the Board becomes moot when an event
occurs which deprives the Board of the ability to provide effective relief or when the appellant has
been deprived of a stake in the outcome. Power Operating Company, Inc. v. DEP, EHB Docket No.
97-212-C (Opinion issued May 14, 1998). Where, as here, the Department issues a compliance
ordef, the reiief the Board can grant i_s limited to revoking, sustaining, or tailoring the order. If the
Department withdraws the order, we cannot provide effective relief in regard to the matter before

us--the propriety of the order—even if it may be advantageous to one or more of the parties to have
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EHB Docket No. 97-002-MG and
EHB Docket No. 97-009-MG

the Board resolve some of the collateral issues involved in their appeal.! The mere faét that it may
be incdnvenientfor one or more of the parties to litigate the issues in another proceeding does not
bring them within one of the recognized exceptions to the mootness doctrine. See, e.g., Empire
Sanitary Landfill, Inc. v. DEP, 1991 EHB 66 (holding that an appeal of a solid waste permit
modification became moot when the Department issued a subsequent permit modification--
notwithstanding the fact that the subsequent modification contained many of the same provisions

appellant objected to in the first modification).

ENVIRONMENTAL HEARING BOARD

MICHELLE A. COLEMAN
Administrative Law Judge
Member

DATED: October 16, 1998

! Oftentimes, for instance, land ownership is a subsidiary issue involved in Board
appeals. The fact that it may be advantageous to the parties to have the Board resolve contentious
land ownership issues does not give the Board jurisdiction to do so, if the Department withdraws the

underlying action.
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