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FOREWORD

This volume contains all of the adjudications and opinions issued by the
Environmental Hearing Board during the calendar year 1992.

The Environmental Hearing Board was originally created as a departmental
administrative board within the Department of Environmental Resources by the
Act of December 3, 1970, P.L. 834, No. 275, which amended the Administrative
Code, the Act of April 9, 1929, P.L. 177. The Environmental Héaring Board
Act, the Act of July 13, 1988, P.L. 530, No. 94, upgraded the status of the
Board to an independent, quasi-judicial agency and'expanded the size of the
Board from three to five Members. The jurisdiction of the Board, howeQer, is
unchanged by the Environmental Hearing Bdard Act; it still is empowered "to
hold hearings and issue adjudications... on orders, permits, 1i;enses or

decisions" of the Department of Environmental Resources.
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OPINION AND ORDER SUR
PETITIONS FOR SUPERSEDEAS

Ey,Terrance J. F1tzpatr1ck Member
anogs1s |

The Board aff1rms an ear11er Order grant1ng one pet1t1on for
supersedeas and denying twovothers in a conso]1dated proceeding. W1th regard
to the first petition, fi]ed by Wayne Dri]]ing & Blasting, Inc. (Wayne), the
,Board f1nds that the Department of Environmental Resources (DER) has ‘taken an
appealable ' act1on" where 1t forb1ds Wayne from perform1ng explosives serv1ces
without f1rst obta1n1ng a permit to sell exp]os1ves The Board further f1nds
that DER exceeded its authority by tak1ng this action because 25 Pa Code
"§211 42 does not requ1re a sales perm1t for persons engaged in perform1ng
exp]os1ve5»serv1ces. Therefore, this petition for supersedeas must be .
granted ' - N A | D _ o A

W1th regard to the second pet1t1on also filed by Wayne the Board

finds that DER's warrant]ess search of Wayne S property d1d not contravene the



Fourth Amendment to the United States Constitution because Board precedent and
Commonwealth Court precedent indicates that the Fourth Amendment does not
apply in administrative proceedings. Moreover, it appears that Wayne
consented to the search. Finally, the evidence derived from the inspection
warranted DER's suspension of Wayne's sales license and cancellation of its
magazing license. Therefore, the petition for supersedeas must be denied
because Wayne is not likely to succeed on the merits of its appeal.

With regard to the third petition for supersedeas; filed by Demtech,
Inc. (Demtech), thékBoafd finds that the evidence justified DER's suSpension
of Demtech’s purchase permit. Therefore, Demtech’s petition must be denied.

OPINION

This proceeding involves three appea]é, which have been consolidated.
The appeal at Docket No. 91-469-F was filed byIWayne from an alleged actionl
of DER dated October 24, 1991 which forbade Wayne from selling expldsfves or
explosives services until Wayne obtained'a sales permit. The othef two
appeals were filed by Wayne at Docket No. 91-491-F and by Demtechvaf Docket#No.
'91-492-F from a DER action dated Nbvember 7, 1991 which: 1) suspended for 1
year Wayne's and Demtech’s permits to purchase explosives, 2) deniedVWayne’s
~and Demtech’s applications for sales permit$,2 énd 3) cancelled Wayne's
'magazine license. ~

Wayne and.Demtech are owned by Scott Gustafson (Transcript - "T.” 333).
Both companies are providers of explpsives services, and bdth operéte out of é
site located in Ty]ér‘Hiil,‘waynevCounty{ Pénhsy]vania. The DER acfionsJ or -

alleged actions, at issue here arose from an unannounced inspection of the

1 DER contends fhét the document which Wayne seeks to appeal is not an
- appealable action. We will address this argument below.

A Z The Board lacks power to supersede DER permit denials. See U.S.P.C.I.
- of Pennsylvania, Inc. v. DER, EHB Docket Mo. 91-392-F (October 30, 1991).
" Therefore, we will not discuss the sales permit denials in this Opinion.




Tyler Hill site beginning at 4;00 a.m. on QOctober 24, 1991 bv »7ficers of DER,
various othef state and federai agehcies, and the Pennsylvania State Police.
During this inspection, DER issﬁed the document to Wayne and Demtech which is
the subject of the appeaT at Docket No. 91-469-F. The DER action dated |
November 7, 1991, which is the suojectFOf the appeals at Docket Nos 91- 491 F
and 91-492-F was besed upon a mu]titude ef alleged vie]ations of éSIPag Code
Chapter 211 wh1ch DER personne1 observed dur1ng the 1nspect1on

Pet1t1ons for supersedeas were f11ed by Wayne or Demtech 1n
connection with each of the three appea]s. A,hear1ng on these petitions was
he]d on November 25;27 1901, On December 10,'1991 the undersighed issued an
Order granting the petition for supersedeas at Docket No. 91- 469 F and deny1ng
the pet1t1ons filed at Docket Nos. 91-491-F and 91-492-F. Th1s Op1n1on and
Order affirms the De;ember 10, 1991 Order. ., _

lIn ruling on a hetitjen for supersedeas{ the Board cehsidehe_the‘
following factors: | o

o | 1) Irreparab]e harm to the pet1t1oner

2) The 11ke11hood of the pet1t1oner preva111ng
on the merits.

3) The 1ikelihood of injury to the public or

other parties, such as the permittee in third

party appeals. ‘ ' Pl
Section 4(d) of the Env1ronmenta1 Hearing Board Act Act-of July 13, 1988,
P.L. 530, No. 94, 35 P. S §7514( )(2). In_add1t1on, the Board shall not issue
a supersedeas where pollution or :njUry‘to the public hea]th,\safety or

welfare exists or is threatened during the period when the‘supersedeas wou ld

be in effect. 35 P.S. §7514(d)(2). Normally, a petitioner must show that all

of the above factors warrant aesupersedeas. Lower Providence Township v. DER,



1986 EHB 395. * However, the petitioner need not demonstrate :rreparab]e harm
and likelihood of injury to the public if the pet1t1oner shows that DER ]acked
authority to take the action at issue or if it is apparent that DER s act1on

was un]awfu]. West1nqhouse Corp v, DER 1988 EHB 857, East Penn

Manufacturing Co. v. DER, EHB Docket No. 90-560- F (February 21, 1991) ood
Processors, Inc. et al. v. DER, EHB Docket No. 90-442—F (April 5, 1991).

We will discuss the three petitions for supersedeas individually.

‘1. The Petition for Supersedeas at Docket No. 91-469-F.

The granting of this petition for sup¢rsedeas in our December 10,
1991 Order was based upon our conclusion that DER's action exceeded its
authority and was clearly unlawful; therefore, in’this Opinion we will |

" restrict our discussion to the merits of the appeal and will not discuss

irreparable injury or the likelihood of injury to the public. Westinghouse,

East Penn Manufacturing, Wood Processor’s, supra.

Our review of the merits of this appeal reveals two issues: 1) was
“the document an appealable action, and 2) does DER‘havé authority to require
- that persons providing explosives services dbtéin,sa]es permits?
The document under appeal here was entitled "EXPLOSIVES REPORT.” The

body of the document reads as follows:

There has been no sales permit issued to Wayne
Drilling & Blasting, Inc. or Demtech since
1986-87 as per 25 Pa. Code 211.42(a): No person,
firm, association, or corporation shall engage in
the manufacture, storage, handling, use, or sale
of explosives without obtaining a proper permit
from the Department. ,

Since no Sales Permit has been issued to Wayne
Drilling & Blasting Inc. or Demtech it shall be
forbidden for either company to engage in the
sales of explosives or the sale of explosives
services until the Droper permit is issued from
Harrisburg!! ,



Petitioner’s Exhibit 4-(Exh..P-4).

Ana]yzing_this Iangﬁage, it is impossible to acéept DER’s argument
that the document doés‘ndt impose any obTigations upon wayne‘and Demtech. The
document clearly forbids Wayne and Demtech from engaging in the sale of
explosive services. Use of the word "shall” indicates that the document is an

appealable action. See e.g., Basalvga v. DER, 1989 ‘EHB 388, 390. The fact

that the .document was entitled "EXPLOSIVES REPORT” does not require us to. find

that it is unappealable, because the document’s title is not controlling.

Chester County Solid Waste Authority v. DER, 1986 EHB 116, Glessner v. DER,
1988 EHB 773,775.3 | |
Having concluded that the document is an appealable action, we next
address whether DER may require persons providing explosives services to
obtain a sales permit. We find that DER: lacks such authority.
_ The obligation to secure a sales permit arises from 25 Pa. Code
§211.42, which reads in relevant part:

§211.42 Records of disposition of explosives.

(a) No person, firm, association, or
corporation shall engage in the manufacture,
storage, handling, use, or sale of explosives"
without obtaining a proper permit from the
Department. o

(b) Every person, firm, association, or
corporation seiling, giving away, or d1str1but1ng
explosives shall be referred to collectively as
the seller in interpretation of this section.

(c) The seiler shall be required to have a

3 When DER issues a letter or document which falls close to the line
regarding appealability, it places the recipient of the documént on the horns
of a dilemma. If the recipient appeals, DER may file a motion to dismiss
claiming that the document is unappealable. If the recipient does not appeal,
however, it runs the risk that DER will contend at a later time that the
document was appealable, and that the recipient waived the right to contest
the contents of the document due to the recipient’s failure to appeal. -



permit issued by the Department for the purchase,

possession, and sale of =2xplosives. This permit

shall be required of joboers, wholesalers,

dealers, and retailers, whether or not they

physically handle, store or have possession of

the explosives. ... '
The quoted language refers to the "sale of explosives” in subsections (a) and
(c) and to "selling, giving away, or distributing explosives” in subsection
(b). The phrase “sale of explosives services” is not found in this
1anguage.4 Therefore, based upon'the'plain language of the regulations, we
conclude that permits are not required for persons who perform explosives

services. See, Sysak v. DER, 1989 EHB 126, 130.

DER argues, however, that the performance of explosives services
necessarily entails the sale of explosives, because part of the price of
explosives services is the cost of the explosives themselves. This argument
is not persuasive. Any business which performs services will price its
services to recover its overhead, but this does not mean‘that the physical
items which are part of this overhead are "sold” to its customefs.

DER also contends fhat its 1nterpfetation of the regulations is
réasonab]e because it must be able to monitor and track commercial dealers in
explosives. However, while. such monitoring may be desirable from a policy
standpoint, it does not justifv the strained construction of the regulations
which 1svnecessary-to achieve it. Therefore, we conclude, for purposes of
ruling on this petition, that DER's intefpretation of 25 Pa. Codé-§211.42 to
require sales permits of companies performing explosives services is clearly

erroneous.’ Baumgardner v. DER, 1988 EHB 786.

4 The term "sale” typicaily refers to an exchange of goods for.money.
See, Black’'s Law Dictionary, p. 1503 (definition of "sale”) (4th Ed. 1968).

O We note that -the regquirements for sales permits and purchase permits
arise solely from 25 Pa. Code §211.42; there is no regquirement for such
permits in the statutes governing blasting and explosives. See 73 P.S.
footnote continued



2. The Petition for Supersedeas at Docket No. 91-491-F,

Our evaluation of this petition leads us to conclude that the
petitioner, Wayne, is not likely to succeed on the merits of its éppea].
Therefore, we will deny'the petition on this basis without diséussing

irreparable harm and the likelihood of injury to the public. Leech Tool and

Die Works, Inc. v. DER, 1989 EHB 177, 184.

| DER’s Order whfch is Qnder appeal at this docket number, émong othér
fhings, suspended Wayne's purchaée permit and canéel]éd Wayne's madazine
1icensé As stated above these actions were baséd upon various glleged |
v1o]at1ons of the regu]ations at 25 Pa. Code Chapter 211 which DER found at
the site. .

The first issue rajised by Wayﬁeiié regarding the legality of the
inspection (Wayne prefers to call it a "raid”) which DER conducted andlwﬁféh
resu]ted‘in the DER éCtion ﬁhder appeé]. wéyne confends £ﬁat the search was
aneasonab]e, in violation of its rights under the Fourth Amenﬂment fb thé

United States Constitution, because a warrant was not issuéd authorizing the

search, citing‘Donovan V. Dewev 452 U.S. 594, 101 S Ct. 2534 69 L Ed. 262
(1981). Wayne a]so argues that the on]y source of author1ty for DER to -
insbeét Wayne’s property is stated on the face of Wayne s magazjne 11cense}
"TheSe premises are subject to inspec?ions during normal buéiness hours or
hours of operation; ‘Refusal to allow inspéétions may result in_éhspenéionﬁ or
revocation. ...” Exh. P-6. | | . |

We disagree with Wayne’s arguments. With regard to the

cont1nued footnote S
§§151-168. We also note that there are no standards in the regu]at1ons o
governing the granting of such permits.



constitutional issue,‘the Board stated in Torbert v. DER, 1989 EHB 834,

848-849 thét the Fourth Amendment protection against unreasonable searches and
seizures exists to deter officié] misconduct in criminal cases, and that the
Amendment has little viability in administrative proceedings, citing Menosky
v. Commonwealth, 121 Pa. Commw. 464, 550 A.2d 1372 (1988). In addition, even

if the Fourth Amendment did apply here, it appears that the great majority of
DER's evidence was obtained after Wayne's personnel arrived at work and opened
the buildings, offices, and explosives mégaziﬁes for inspection. Therefore,
it appears that most of the evidence was obtained by DER during regular
business hours, and that Wayne consented to the inspection.5 This reasoning
“also disposes of Wayne's argument regarding the language on its magazine
license.” |

‘,Having concluded that DER’'s inspection was legal, and, therefore,
that the evidence produced by the inspection was admissible, we next address
whether the evidence supborts DER’s actions here. We find that it does. DER
presented evidence that Wayne stored "shapes” - a type of explosive - in a
container known as the "toy-box” (T. 428, 430-432). This "toy-box” was kept
in Wayne's garage (Id.). In.addition; a shape was stored in Kirt Gustafson’s
office (T. 442-443). Both of these instances constitute violations of 25 Pa.
- Code §§211.32(a) (storage of explosives restricted to approved magazines),

211.35(16) (storage of expiosives prohibited in work place), and 211.53(20)

6 The parties did not address the aspect of “consent” in their filings
with the Board. This issue should be addressed in greater depth prior to
deciding the merits of this appeal.

7 While we have found that Wayne is uniikely to prevail on its illegal
search argument, we cannot say that the issue is entirely free from doubt.
Language in U.S. Supreme Court decisions indicates that the Fourth Amendment
may apply in civil as well as criminal contexts. See, Marshall v. Barlows,
Inc., 436 U.S. 307, 98 S. Ct. 1816, 1820, 56 L.Ed. 305 (1978). Moreover, as
stated in-the previous footnote, we expect the consent issue to be addressed
by the parties prior to a final decision on this appeal.
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(explosives shall not be stored where : event of an accident, loss of life or
property may result).8 In additibn, DER presented evidence that one of
Wayne's trucks on the sitexhad been parked overnighf with explosives in the
bed of the truck, and that‘there were also méta] tools in the bedtof thé truck
(T. 420-427). This instance cbnstftutes a violation of 25 Pa. Céde
§§211.52(1) (éhiﬁmenfs of explosives must be unloaded Upon reachiﬁg their
destination), 211.52(10) (metal too]s prohibited in and among explosives), and
211.51(11) (explosives shall not be leftvunattended unless stored in a locked
magaziné). Based upon these instances a]oné, we canﬁbt say that DER abused
its discretion by suspending Wayne's purchase permit and cance]]iné wayné7é’
magazine 1icense.

Therefore, Wayne is unlikely to succeed on the merits of its appeal,
and we affirm our denial of Wayne's petition for supersedeas.

3. The Petition for Supersedeas at Docket No. 91-492-F,

The appeal at this docket number was filed by Demtech from DER's
suspension of its purchase permit for 1 year and DER’'s denial of its sales
permit. Demtech raises the same arguments as Wayne with regard to the alleged
illegality of DER's actions. Ih addition, Demtech argues that the evidence
pertains to Wayne's site and operations, not Demtech’s, and that the record
does not support piercing the corporate veil to hold Demtech responsible.

We disagree with Demtech’s argument. Scott Gustafson, the sole owner
of both Wayne and Demtech, testified that Demtech sometimes utilized Wayne's

equipment and employees (T. 382-385). In particular, Scott Gustafson’s

8 Wayne presented testimony that the shapes will not detonate unless a
booster and a blasting cap are attached. (T. 217, 220-223.) This evidence
may mitigate the severity of the violation, but it does not justify this
method of storage of the shapes, which both Kirt and Scott Gustafson
recognized was improper. (T. 313, 377-378.) Moreover, the magnitude of harm
which can result from the mishanaling of explosives warrants strict compliance

with the reguilations.



‘testimdny‘reveals that the "toy box” was used by Demtech for a job in
Minnesota, and that the shapes were p]aCed in the toy box during this job
(T. 349-352, 382-383). This evidence relates directly to Demtech as well as
to Wayne. - This evidence also justifies DER’s one year suspension of Demtech’s
purchase permit, without regard to whether Demtech’s corporate veil should be
pierced. |

Therefore, it appears that Demtech is unlikely to prevail on the
merits of itsvéppea], and we affirm our denial of Demtech’s petition for

supersedeas.
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ORDER

AND NOW, this 8th day of January, 1992, it is ordered that the
Board's Order dated December 10, 1991, granting the petition for supersedeas
at Docket No. 91-469-F and denying the petifions for supersedeas at Docket
Nos. 91-491-F and 91-492-F, is affirmed:

ENVIRONMENTAL HEARING BOARD

e oot e e o
2 awe  § Ml TR G Lol

- :
. Administrative Law Judge
© ' Member

DATED: January 8, 1992

cc: Bureau of Litigation

Library, Brenda Houck

" For the Commonwealth, DER:
Dennis A. Whitaker, Esq.
Central Region
For Appeliant:
W. Boyd-Hughes, Esq.
Frank D. Mroczka, Esq.
HUGHES, NICHOLLS & O'HARA

Dunmore, PA

jm
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PENN-MARYLAND COALS, INC. EHB Docket No. 83-188-W
V.

COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL RESOURCES

o8 oo se se e oo

Issued: January 22, 1992

ADJUDICATION

By Maxine Woelfling, Chairman
Synopsis

An appeal of the Department of Environmental Resources’ (Departmént)
issuance of an abatement order is dismissed in part and sustained in'part.
The burden of producing evidence could not be shifted.under;ZS Pa. Code _
§21.101(d) to appé]]ant because the Department did notvshow that appellant was
or should have been in possession of the key facts relating to thevdischarges
which were the subject of the'abaiement.order. Evidence that appellant’s
~contract operator had as its superintendent the same individual who had acted
' asysuperintendent'for aﬂmining company which transferred its mine drainage
permit to appe]Tant'was insufficient to prove that appellant had such facts in
its possession. Under §315 of the‘C1ean'Streams_Law; the Act of June 22,
1937, P;L. 1987, as amended, 35‘P.S. §619.315 (Clean Streams Law), the
Department’s order to abpe]Tant to abaté four diséharges,on its ﬁermit area

was proper.
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As to the discharge not located on the appellant’s permit area, the
Department did not sustain its burden of proving that there was a.
hydrogeologic connection between the discharge-and-appellant’s permitted area.
As a result, the order was-an abuse of discretion with regard to this
discharge.

INTRODUCTION: -

This matter was initiated with the August 26, 1983, filing of .a
" notice of appeal by Penn-Maryland Coals, Inc. (PMC) seeking review of a July
29, 1983, abatement order which was issued by the Department pursuant to the
Surface Mining Conservation and Reclamation Act, the Act of May 31, 1945, P.L.
1198, as amended, 52 P.S. §1396.1 et seq. (SMCRA), and the Clean Streams Law.
PMC conducted surface mining on a site known as. the Kennel Strip in
Southampton Township, Somerset County.. The order directed PMC to treat five
discharges allegedly on the site to meet the effluent limitations in 25 Pa.
Code §87.102 and Mine Drainage Permit (MDP) 40A77SM4T.1 , |

.Then Board Member Anthony J. Mazullo, Jr., to whom the matter was @
assigned for primary handling, conducted a view of the premises prfor.to the..
start of the hearings on the merits on September 17-19, 1985. |

Mr.-Mazullo resigned:from‘the Board before the parties:filed their
post-hearing briefs. PMC filed a'motion to have Mazullo appointed as .a
hearing examiner for purposes of preparing a proposed adjudication, and that
motion was denied at 1986 EHB 758. Howéver, PMC was given the opportunity to

file motions for view and oral argument, and PMC did so.2-;After.the»parties.

1 The Department took a sémp]e from each of the five d%sthargeé ;:Samp]e'
Numbers 4315877, 4315878, 4315879, 4315880, and 4315881.: The discharges have
been referred to by their last three digits during these proceedings - e.g.
Seep 877. C . g 3 S - ‘ o

2 One of the reasons for ﬁhviting PMC to do so was to give it the
opportunity to eliminate any prejudice PMC may have felt as a result of the

Board’s adjudicating the matter from a cold record. However, the Board does
(footnote continuedg
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were given the opportunity to object and did not do so, the matter was
reassigned to Chairman Woelfling. PMC's motion for view was granted, but its
request for oral argument en banc was denied; instead, oral argument before
the presiding Board Member was granted.3 The view was conducted on December
-9, 1986, -and oral argument was heard on May 14, 1987.

After a full and complete review of the record, we make the following
findiogs of fact.

FINDINGS OF FACT

1. Appellant is PMC, a Pennsy]vanie corporation with a mailing
address of P. O. Box 411, Somerset.-

‘2. Appellee is the Department, the agency of the Commonwealth with
the authority to administer and enforce the Clean Stfeams Law, SMCRA, and the
rules and regulations adopted thereunder.

3. On March 23, 1977, Department Mining Conservation Inspector
(MCI) James E. McClure prepared a field engineer’s feport on Blue Lick Coal
Company’s (Blue Lick);application for a MDP to conduct surface mining on a 499
.acre site in Southampton Township, Somerset County, known as the Kennel
v Strip.4 7

4. McClure took two samples (JM113 and JM114) of deep mine
discharges -at the‘Kennel Strip. (N.T. 331; Ex. C-13)

(cont1nued footnote)

have the authority to render an adJud1cat1on on the basis of a cold record.
Lucky Strike Coal Company and Louis J. Beltrami v. Department of Environmental
Resources 119 Pa. Cmwlth. 440, 546 A.2d 447 (1988).

3 See 1986 EHB 1110.

4 References to ”N.T.” followed by a page number are references to the
transcript of the hearings on the merits. Exhibits for the Department are
denoted by "Ex. C-___", while exhibits for PMC are denoted by "Ex. A-__."
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5. MDpP 4QA77SM4 was issued to Blue Lick on June 15, 1977, and Blue
Lick began operations that same month. (N.T. 7-8, 473, 517; Ex. C-1)

6. Blue L1ck was issued Mining Permits (MPs) 1657-2, 1657-2A,
1657-2A2, and 1657-2A3 for the Kenne] Strip. (Ex. C-8)5,,

7. Blue Lick mined into an open cut from a:previous stripping
operation conducted by another miner in the 1950s. (N.T. 519-520)

8. On March 30, 1978, MCI Philip R. Rhoads prepared a report on
Blue Lick’s application to amend its MDP to include five additional acres.
(N.T. 158; Ex. C-14) ., B ‘

9. Rhoads identified two old deep mine discharges, PR233 and PR234,
which MCI McClure had not noted in his report on Blue Lick’'s application tb
amend its MDP. (N.T. 408; Ex. C-14)

10. Blue Lick’s MDP was amended to incorporate the additional
acreage. (N.T. 41, 158)6

11. Donald Barnes, the Department’s Inspector Supervisor, first
inspected the Kennel Strip on February 21, 1980, as an MCI. (N.T. 153-154,
159, 163) : , _

12. Barnes inspected MP 1657-2 on the Kennel Strip. on February 21,
1980; he walked the site, noted violations on his inspection report, and toqk‘
two samples - one, Sample 4309060, from a sediment pond on the east-centra],
portion of MP 1657-2 about 100-200 feet from what were. later designated as
Seeps 878, 879, and 880,hapd, the other, Samﬁ]e 4309061, from the spoil on MP.
1657-2. (N.T. 160, 163-164, 167-168, 180; Ex. C-15)

5 The MPs issued to Blue Lick were not introduced into ev1dence by either
party. They are referred to in Ex. C-8.

6 The Department also did not introduce this document into evidence. That
the amendment occurred is inferred from other testimony.
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13. The area near the éedimentation pond where Barnes took Sample
4309060 had recently been backfilled, several acres had been regraded,.and
there was vegetative growth from the previous planting season on the horthern
end of the MP. (N.T. 168-169) | o

14. Barnes did not recall seeing any other seeps near the
sedimentation pond when he took his February 21, 1980, sample. (N.T. 167)

15. Barnes did not walk in the wooded area in the location of Seeps
878 and 879. (N.T. 160, 183-184) |

16. On July 10, 1980, Blue Lick submitted its application to update
its MDP to comp]y’with the federal Surface Mining Control and Reclamation Act,
30 U;S.C,~§1201'et seq. (N.T. 12, 15, 27; Ex. C-4)

17. Exhibit V to the update application required the applicant to
indicate all springs, swamps, and mine discharges otcurring within the
affécted area or within 1000 feet of it. (N.T. 459; Ex. C-4)

18. There were no»discharges shown on Blue Lick’s Exhibit V. (N.T.
460; Ex. C-9) |

19. On September 3, 1980, Ma]co]m Crittenden, who was at that time
employed by the Unitéd States Office of Surface Mining (OSM), conducted a
partial inspection of Blué Lick’s surface mines in response to a citizen
-complaint. "(N.T.*46-48) | |

20. Crittenden contacted Bud Flyte of the Pennsylvania Fish
Commission because degradation of a trout stream was a concern. (N,T.,58)

21. During the course of the September 3, 1980, inspection Flyte
directed Crittenden to a seep near Legislative Route (LR) 55005, later
designated as Seep 881, and Crittenden took three samples. (N.T. 49-50)
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22. Although John Stoddard, super1ntendent of Blue Lick’s operat1ons
at the Kenne] Str1p, ‘advised Cr1ttenden that Seep 881 only came into ex1stence
within six months of the 1nspect1on Stoddard later testified that he
discovered the seep in 1977 prior to Blue Lick’s m1n1ng, that he advised Blue
Lick’s owner of the seep, and that he adv1sed Crittenden that it pre -dated
B]ue Lick’s operations. (N.T. 49- 50 470, 473-476; Ex. C- 11) ‘

23. Stoddard’s test1mony as to the date Seep 881 came 1nto existence
is not credible. | “ a

| 24. Stoddard dug a ditch from Seep 881 to the treatment pond on the
Kennel Str1p, directing it through a treatment barrel. (N.T. 55- 56)

h 25. During the course of bulldozing the diversion d1tch Stoddard
encountered and broke out a ti]e'drain in the area of Seep 881. (N T. 477)

26. Cr1ttenden conducted a fo]]ow -up 1nspect1on on September 18
| 1980,:and found Stoddard s remed1a1 act1ons to be sat1sfactoryf (N.T. 54-55,
77; Ex. C-12) o o

27.: Barnes accompanied MCI JoeivPontorero to the site in November,
1980, but he doesn’t recall if he observed Seep 881 at the time. (N.T. 195,
198) i : ’ v ST T

28; Barnes inSpected the site on Decémber lb 1980. ':(N T. 199)

29. Barnes f1rst observed Seep 881 a]ong LR 53005 dur1ng a view of
the 51te w1th Stoddard the seep was flowing into a collection ditch and
sediment pond (N.T. 179, 198 200)

30. When Stoddard to]d Barnes of his prob]em with Seep 881 Barnes

"advised him that he shou]dn t have co]]ected and treated the seep unt11 the’
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Department determined who was résponsib]e for it and that he should submit
completion reports so the Department could make that determination. (N.T.

. 180)

| 31. The testimony of Bafnes and Stoddard conflicts on the issue of
whether Barnes characterized Seep‘881 as pre-existing; Barnes’ testimony is
more credible. (N.T. 179, 195, 478, 486, 698) |

32. By letter dated March 6, 1981, the Department, as part of its
review of Blue Lick's update application, réqueSted Blue Lick to locate all
seéps, springs, and discharges within 1000 feet of the affected area. (N.T.
405, 467; Ex. C-25)

33. Blue Lick’s consultant marked the location of additional mine
seeps and a Qpring on Exhibit IV to the update app]ication and submitted it to
the Department on April 1, 1981. (N.T. 405, 467-468; Ex. C-25, C-26)

34. Exhibit IV showed Seep 881, as well as discharge JM113. (N.T.
405-406; Ex. C-10) | |

35. Although the Départment was supposed to investigate the site
prior to approving Blue Lick’s update épp]ication, there is no documentation
that sﬁch an investigation was ever performed. (N.T. 29,_31, 33, 35, 44)

36. In a document dated July 6, 1981, Blue Lick assented to the
“~transfer ‘of ‘its MDP-to PMC; in turn, PMC agreed to assume all of Blue Lick's
responsibilities and obfigations under the MDP upon transfer. (N.T. 25-26;
Ex. C-6) |

37. MCI Robert E. Burns first inspected Blue Lick’s MDP on April 28,
1982, when, during the course of his inspection, hevobserved several

discharges and took a number of samples. (N.T. 202-203, 209; Ex. C-16)
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38. Burne was not eertain of the location of the samples he fook on
April 28, 1982, and, because he was still undergoing orientation, he was
unable to dfstinguish'a:new seep from an old seep; (N.T. 218, 257-258)

39. Burns did not observe Seeps 877, 878, or 879 on Apri1.28, 1982.
(N.T. 257, 260) |

40. Blue Lick’'s MDP was transferred to PMC pn.May 27, 1982. (N.T.
10; Ex. C-6,C-7) |

41. MP 102175-40A775M4-01-0 was issued to PMC en that same date and
Blue Lick’s MPs were cance]ed. (N.T. 10-11; Ex. C-8)

- 42. The Department did not conduct any f1e1d study or 1nvest1gat1on
before the transfer of Blue Lick’s MDP. (N T. 40)

43. Burns 1nspected the MDP on June 1, 1982, and, co]]ected a sample
(4325020) in the area of Seep 881, wh1ch was on the area of former MP 1657 -2.
(N.T. 203-204, 218-220; Ex. C-17) - / ) A

44, - Department hydregeologist}Joseph H. Schueck,:who testified as.an
expert witness on behalf of the Departmenf, conductedba Hydrogeolegic
'1nvest1gat1on of the d1scharges on what were former]y MPs 1657- 2 1657-2A, and
1657¢2A2. (N.T. 311, 317- 318, 322) | |

h45. Schueck, accompan1ed by Burns and Pontorero f1rst v1s1ted the
Kenne] Strip in October, 1982 (N.T. 322- 323)

46; Burns and Pontorero directed Schueck to Seeps 878 879, and 881
as.well as JM 113; Schueck was unaware of Seep 877. (N.T. 323-324, 328)

47. Because tﬁe Kennel Strip had been completely backff]]ed, Schueck
was unable to observe any coal seams on the site. (N.T. 326)

48. During the course of his investigation, Schueck rev1ewed the MDP

f1]e for the Kennel Str1p, 1nc]ud1ng the field. eng1neer s reports of Rhoads
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and McClure (Ex. C-13, C-14); the mine drainage samples collected by McClure
(JM 113 and JM 114), Rhoads (PR 233 and PR 234), Crittenden (Seep 881), and
Burns (Samples 4325005 through 4325010 (Ex. C-16); the update maps (Ex. C-9,
C-10); and drill Togs. " (N.T. 324, 327, 391-393)

49. McClure's report, which covered MPs 1657-2, 1657-2A, and
1657-2A2, was more relevant to Schueck's investigation than Rhoads' report,
which covered thé area west of Township Road (TR) 762. (N.T. 328)

50. The Kennel Strip is located on the Wellersburg sync]ine.7
(N.T. 324-325)

51. The mapvsubmitted with Blue Lick's August 3, 1978, MP
application shows a synclinal axis trending approximéte]y 30 degrees east of
north. (N.T. 325) |

| 52. Two drill holes were on the southeast side of the synclinal axis
and one on the northwest side; although the drill holes were on MPs 1657-2,
1657-2A, and 1657-2A2, the testimony failed to identify a particular drill
hole with a particular MP. (N.T. 325)

53. Although Schueck concluded from the dri]] 1ogs'that the
Pittsburgh and Morantown coal seams:had been mined by Blue Lick and fhat the
Pittsburgh seam had been previously deep mined, he‘touid not determine the
- location, of  the seams solely on the basis of the drill ]ogs. (N.T. 326, 393)1*

54. McClure's field engineer's report described JM113’and JM114 as
drainage fkom an abandoned deep mine on‘the Pittsburgh‘coa] seam. (N.T. 331;

. Ex. C-13)

7 p syncline is a folded rock structure in which the sides dip toward a
common line, or axis. MWebster's New Collegiate Dictionary (8th ed. 1976). It
was necessary for the Board to resort to the dictionary because Schueck's
definition of the term (or the transcription of it) was nonsensical.
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55. Despite the indication in McClure's report that JM113 was
Tocated in the field, Schueck erroneously assumed, on the basis of conveniencé
of sampling, that JM113 was discharging from the Pittsburgh seam crop line.
(N.T. 332) | - o

56. Schueck concluded that JM113vand Seeps 878, 879, 880, and 881
were toe of spoil discharges resulting from the interception of deep mine
discharges and that such toe of spoil discharges could be expected in an
operation of this size. (N.T. 333)

57. The two deep mine discharges, which existed prior to Blue Lick's
mining, ethbited the charaéteristics of acid mine drainage (AMD) - high
acidity, low alkalinity, and very low pH.S (N.T. 339-340)

58. Schueck's conclusions, whfch were incorporated in a January 5,
1983, report, were communicated to PMC, along with a request for an on-site
meeting. (N.T. 334)

'59. Burns inspected the site on January 26, 1983, and collected
samples from the vicinity of Seeps 878, 879, 880, and 881, as well as from a
gully on the southern edge of the MDP. (N.T. 221-226); Ex. C-18)

60. Burns did not fix these samples with nitric acid. (N.T. 227)

61. Mining Spec1a11st (MS) John Wilk observed Seeps 877, 878, 879,
880, and 881 during the course of the January 26, 1983, 1nspect1on (N.T.
298) |

62. Burns conducted another inspection of the site on February 8,
1983, and took Sample 4325070 from the vicinity of Seep 881. (N.T. 233, 235,
276; Ex. C-19)

8 AMD also exhibits elevated sulfates and metals such as aluminum,
manganese, and iron. (N.T. 319-321)
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63.’ The Department and'PMC met on-site on March 29, 1983, to discuss
Schueck's hydrogeo]bgic investigation. (N.T; 341-343)

64. PMC gave Schueck additional information regarding JM133 during
the meeting, and, on the basis of fhat information, the Department relieved
PNC of Tiability for oM113. (N.T. 338; Ex. C-24)

65. Wilk inspected PMC's MP on June 7, 1983; the MP covered the same
area as MP 1657-2. (N.T. 292-293)

66. Wilk took five watervsamples during the course of his inspection
on June 7, 1983:
| a) Sample 43158779 was taken from a gully on the east

end of the site below a contour ditch running across- the permit
area; the discharge sampled was within 50 feét of the MDP
boundary. (N.T. 287-288, 294, 510)

b) Sample 4315878 was taken from the central portion of
the site, to the right of the existing treatment basin, facing
downslope, approximately 400 feet in, and 15 to 20 feet below
the edge of the spoil in the brush of the woods. (N.T. 295,
306) |

c) Sample 4315879 was taken approximately 20 to 25 feet to
the left of Samp]é 4315878, facing downslope. (N.T. 295.

d) Sample 4315880 was taken, facing downslope, approxi-
mately 150 feet to the right of then-existing treatment
facilities; it wss coming out over the foe of spoil and running

into a collection ditch to a small pond. (N.T. 296, 307)

9 These are the samples from which the seeps received their designations.
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e) Sampie 4315881 was taken 50 to 100 feet off LR 55005
| and ‘700 to 800 feet downslope of its interseétion with TR 762;
it was being directed via a collection ditch to a treatment
pond. (N.T. 296, 307) |
67. The five seeps had the following quality for the inditated
parameters (expressed in milligrams pér liter (mg/1), with the exception of
pH, which is expressed in standérd uhits)‘on June 7; 1983: |

Seep 877 Seep 878 Seep 879 Seep 880 Seep 881

Total Acidity 244 228 290 350 150
Total Alkalinity 0 0 0 0 14
Aluminum (A1) 19 11 13 6 ’ .1
Iron (Fe) 2 2 10 54 94
Manganese (Mn) 12.6 63 69 70 30 -
pH 3.2 3.8 -3.3 3.2 5.3
Sulfates ” 415 1050 870 - 1380 - 1530
(Ex. C-22) -

68. Blue Lick’s and PMC’'s MDP contained standard conditions
prohibiting discharges where the pH was less than 6.0 or greater than 9.0
(Standard Condition'lo) and the iron content exceeded 7 mg/1 (Standard
Condition 11), and requiring that all water encountered during mining be
treated to neutrality (Standard Condition 18). (N.T. 8; Ex. C-1, C-2, C-7)

69. Both Blue Lick’s and PMC's MDP contained special conditions
which requiréd that all pools of water encountered be neutralized and
dewatered (Special Condition 14) and that gravity dischargés'from previous
mining that were encountered be treated to neutrality until eliminated
(special Condition 15). (N.T. 8; Ex. C-1, C-3, C-7)

70. The fiVe'seeps exhibited the characteristics of AMD. (N.T. 340,
359, 371)
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71. A1l five seeps exceeded the pH requirements in Standard
Condition 10 and the neutrality requirements of Standard Condition 18 and
Special Cond1t1ons 14 and 15.

72. Seeps 879, 880, and 881 exceeded the iron content requirement in
Standard Condition 10.

73. A1l five seeps exceeded the applicable effluent limitations in
25 Pa. Code §87.10210 for acidity,'manganese, and pH; Seeps 879, 880, and
881 exceeded the app]icabie effluent limitetion for iron.

74. Schueck’s conclusions regarding liability for Seeps 878 to 881
in his January 5, 1983, report, as well as the water quality analyses of the
samples taken on June 7, 1983, formed the basis for issuance of the
Department’s Ju]y 29, 1983, abatement order. (N.T. 424, 425; Exhibit A to
 Notice of Appeal)

75. Burns conducted another inspecfion at the site on October 5,

1983, and took Sample 4325205 from the same location as Seep 881. (N.T.

239-240) .

10 This regu]at1on contained the following requirements:
(1) Acid There shall be no discharge of water which is acid.
(2) Iron There shall be no discharge of water containing a
concentration of iron in excess of seven milligrams per liter.
(3) Hanganese There shall be no discharge of water contain-
ing a concentration of manganese in excess of four
milligrams per liter.
* k %k k %
(5) pH The pH of discharges of water shall be maintained
“between 6.0 and 9.0,.
The regulation was amended subsequent to the issuance of the abatement order
at issue here. See 20 Pa.B. 3383 (June 16, 1990)
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76. Sample 4325205 exhibited the following quality:

Parameter ' Concentration
Total Acidity - 0

Total Alkalinity 72

Al 2

Fe ’ , 41.8

Mn 79.3

pH 6.7 *
Sulfates . 1920

* Standard Units ( )
Ex. C-20)

77. An aerial photograph of MP 1657-2 was taken in October, 1983;
Burns designated discharges and sample numbérs on the photograph. (N.T. 249,
278-279, 297-298; Ex. C-21)

78. Seep 881 is a spring which pre-existed Blue Lick's mining
operations; it was coming out of a terra cotta tile field when it was
discovered. (N.T. 443-445) »

79. Drf]] hole (DH) 30 is about 300 feet from Seep 881. (N.T. 349)

80. Based upon the drill hole data supplied in the update
application submitted by Blue Lick in July, 1980, DH 30 is at a surface
elevation of 1805 feet, very close to the crop line of the Pittsburgh seam.
(N.T. 352; Ex. C-10)

81. At the point of DH 30, the surface elevation of the Pittsburgh
seam was 1801 feet, while the elevation of the Morantown seam was 1740 feet.
(N.T. 351; Ex. C-9)

82. The drill logs indicate that the distance in elévation between
the Pittsburgh and Morantown seams ranged from 26 to 64 feet over the site.
(N.T. 394)

83. A]though’John Stoddard testified that fhe distance between the

Pittsburgh and Morantown seams was approximately 20 to 24 feet over the site
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based on his supérvising Blue Lick's operations and participating in "taping”
the drill holes, his testimony was incredible in light of the drill logs.
'.(N.T. 394, 471-472, 480-481, 483)

84. The elevation of Seep'881 is approximately 1780 feet. (N.T.
347348; Ex. C-10)

85. The recharge area of Seep 881 included the Pittsburgh seam and
the overburden associated with it and the uppermost portion of the overburden
between the Pittsburgh and Morantown seams. (N.T. 376)

86. Blue Lick mined the Pittsburgh and Morantown seams and,
therefore, the recharge area for Seep 881. (N.T. 339, 471, 479, 488)

87. Mining through a recharge‘area increases the potential for
formation of AMD where pyrites are associated with the coal and overburden,
since the pyrites are exposed to air and water when the coal énd overburden
are broken up. (N.T. 339, 376) “

88. Mining through a recharge area also changes the f1ow of water}
where the water impacts mine spoil, it will tend to flow vertically through .
the spoil until it hits the pit floor and then flow down dip along the pit
floor, which is the path of least resistance. (N.T. 377)

-89.. Blue Lick affected pyritic materials when it mined the
Pittsburgh and Morantown seams. (N.T. 339)

90.- A deep mine in the Pittsburgh coal seam was located on either
side of TR.762 within the area of MP 1657-2A2; the portion on the eastern side
df the road was stripped before Blue Lick and PMC began operations. (N.T.
448-449)

91. PMC was stripping the western side of this deep mine in January,

1984. (N.T. 449)
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92. Schueck did not know whether the deep mine was fully drained at
JM 114 or whether some of the drainage was discharging through Seep 881.

(N.T. 449-450)

93. The mine drainage discharging at Seep 881 would have to travel
through MP 1657-2A prior to discharging. (N.T. 451)

94. The monitoring data for Seep 881 show tremendous fluctuations in
quality; these fluctuations are not natural and are indicative that the seep
is receiving drainage from areas being mined. (N.T. 449, 463)

95. Seeps 878, 879, 880, and 881 are essentially toe of spoil
discharges. (N.T. 353, 428) '

96. The toe of spoil on MPs 1657-2, 1657-2A, and 1657-2A2 acts as an
indicator of fhe location of the Morantown seam; the crop line of the
Morantown seam would be within 50 feet of the toe of spoil and follow its
configuration. (N.T. 393) |

97. Because Seeps 878 and 879 are located just below or very close
to the crop line of the Morantown seam, their recharge areas would include the
Pittsburgh and Morantown seams. (N.T. 375-376)

98. Blue Lick extracted coal from the Pittsburgh and Morantown seams
about 500 to 600 feet from Seeps 878 and 879. (N.T. 495-496)

99. Blue Lick pushed the spoil from the Pittsburgh and Morantown
seams over the hill into the area of Seeps 878 and 879. (N.T. 495-496)

100. During the éourse of its mining the Pittsburgh seam on MP 1657-2
Blue Lick encountered several feet of water near a main mine heading, as well

as pockets over the entire area. (N.T. 489-490)
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101. As Blue Lick pushed spoil down the hill, the pockets of water
‘would drain into the pit on the Pittshurgh seam, where it would be pumped to
the ponds. (N.T. 363-364, 491) |

102. Wheré‘thgke is pit water accumulation during mining, it is
likely that, post-mining, the pits also will fill with water until the water
finds a release point, such as a breach in the crop line or low point along
the crop line, where the water will spill overvand emanate at the toe of
spoil. (N.T. 364)

103. The only water encountered by Blue Lick on the Morantown seam
was surface water. (N.T. 340) |

104. Blue Lick permitted the water to infiltrate the backfill and
migrate through the operation; it tended to come out at low points, such as
the toe of spoil, as with Seeps 878, 880, and 881. (N.T. 340)

105. In mining through the Pittsburgh and Morantown seams Blue Lick
intercepted the flow of JM 114, since it no longer existed as a'Pittsburgh
seam deep mine discharge. (N.T. 338-339, 411-412)

106. Blue Lick's mining reaffected additional areas which, as
evidenced by the pre-existing deep mine discharges, were potentially toxic.
(N.T. 340)

107. Schueck first observed Seep 877 on the morning or day before his
January 4, 1984, deposition. ‘(N.T. 358, 402)

108. Seep 877 is located in the woods, beyond the toe of spoil, and
appears to be a natural spring with a developed channel. (N.T. 361)

109. Schueck reviewed water quality data, Blue Lick's MDP file and
the MDP file of 3S Coal Company. (N.T. 415-416)
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110. Seep 877 is located very close to the Morantown crop line; its
recharge area included both the Pittsburgh and Morantown seams. (N.T.
375-376)

111. Blue Lick and 3S Coal Company both mined within the recharge
area of Seep 877. (N.T. 367-368)

112. Blue Lick, pursuant to MP 1657-2, extracted coal within 700 feet
of Seep 877 and pushed spoil to about 150 to 200 feet of the seep. (N.T. 361,
498-499) |

113. The Pittsburgh seam was mined by 3S to within 800 to 900 feet
from Seep 877; 3S's permitted area encompassed 13 acres of the Pittsburgh coal
seam along TR 311 to the east of the B]ue’Lick site. (N.T. 360-361, 362)

~ 114. The MDP applications for both Blue Lick and 3S show'th seams of
coal; the Pittsburgh and a lower seam identified as the Morantown by B]ué Lick
and the Little Pittsburgh by 3S. (N.T. 417, 419)

115. Because of the distance between the Pittsburgh and the Little
Pittsburgh in the 3S permit application, it is conceivable that the Morantown
and the Little Pittsburgh are the same coal seam. (N.T. 4174418)

116. Blue Lick drilled for 3S during its mining operations and had
drilled the Morantown seam for 3S. (N.T. 508)

117. While 3S mined what remained of the Pittsburgh seam on its
permitted area, it mainly mined the Morantown seam. (N.T. 510)

118. Seep 877 is at an elevation of 1777 to 1780 feet. (N.T. 360)

119. The surface elevations for the Pittsburgh coal seam on the 3S
site ranged between 1884 and 1934 feet. (N.T. 360)

'120. The 3S site was generally up dip and to the south of Seep 877.°
(N.T. 422-423) | |
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121. The water quality 6f Seep 877 differed slightly from that of the
- other four seeps in that the Mn concentration was somewhat lower. (N.T. 426)

122. Less Fe was discharged from Seep 877 over time than the other
four seeps, although thﬁs fs_not necessarily indicative of avdiffering source,
given the distance of Seep 877 from the toe of spoil. (N.T. 428)

123. At the time of the hearing on the merits, John Stoddard had been
an employee of Commonwealth Coal for five years; Commonwealth Coal was a
‘contract operator for PMC. (N.T. 470)

DISCUSSION
We begin our discussion by examining issues relating to the burden of

proof. The Department, citing Hepburnia Coal Company v. DER, 1986 EHB 563,

and Hawk Contracting and Adam Eidemiller v. DER, 1981 EHB 150, urges us to

"shift the burden of proof and of prqceeding" to PMC under 25 Pa. Code
§21.101(d). On the other hand, PMC argues we lack authority to do so.

In Easton Area Joint Sewer Authority, et al. v. DER and Borouqh of

Stockertown, 1990 EHB 1307, we construed 25 Pa. Code §21.101(d) consistent
with Pennsylvania éppe]]ate court decisions holding that while the burden of
proof or persuasion never leaves the party on whom it is originally placed,

- the burden of producing or going forward with evidence may shift during a
hearing. In the case before us, 25 Pa. Code §21.101(b)(3) imposes the burden
of persuasion on the Department. If, however, the Department produces
evidence that environmental harm was taking place and PMC was or should have
been in possession of facts relating to the damage, then the burden of

producing evidence would shift to PMC under 25 Pa. Code §21.101(d). Marcon,

Inc. v. Com., Dept. of Environ. Resources, 76 Pa. Cmwlth. 56, 462 A.2d 969
(1983). |
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Our decision in Hepburnia is on point. We found in Hepburnia that
the burden of producing evidence could not be shifted under 25 Pa. Code
§21.101(d) because it could not be established that the appellant should have
been in possession of the crucial facts relating to the discharge at issue.

Quoting Hawk Contracting, we listed some observations that any reasonably

competent miner should make during mining. Those items included "the numbers
of seams. of coal mined, old deep mine workings encountered, the condition of
the barrier between the properties, and groundwater encountered during
mining.” Hepburnia at 583. Under the circumstances of Hepburnia, we saw no
reason to conclude that the appellant should have been in poSsession of the
key facts concerning the discharge and refused to shift the burden.

A similar result must“be,reached in this appeal. The Department
contends, and PMC does not dispute, that some degree of environmental harm is
taking place and, therefore, that the requirement of 25 Pa. Code §21.101(d)(1)
has been met.. As for 25 Pa. Code §21.101(d)(2),'the Department'a11eges that
the key facts relative to tne discharges - the seams of coal mined, the
location of the old deep mine workings, and the groundwater encountered during
mining - were ascertained by John Stoddard, who was superinfendent of Blue
Lick’s operations on MP 1657-2 and later superintendent of PMC’s operations on
the same area. Crucial to the success of this érgument is the Department’s
assertion that neither the key facts nor the person éscertaining them changed
with the transfer of the MDP from Blue Lick to PMC because Stoddard was the
superintendent of both mining operations. The Department does not advance any
theory under which PMC can be charged with Stoddard’s knowledge, nor does it
assert any manner in which PMC should have directly ascertained possession of

the a]Teged key facts.
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Blue Lick, rather}thanvPMC, performed the pre-mining exploration and
drilling, geological and hydrogeological studies accompanying the MDP
application, and the investigatfon required for the update application.
‘Furthermore, Blue Lick conducted the actual mining on MP 1657-2. Although
Stoddard was Blue Lick's superintendént, he was not an employee of PMC.
Rather, he was an employee of Commonwealth Coal, PMC's contract operator.
Under the circumstances, we cannot impute whatever knowledge he may have had
to PMC and, thus, refuse to shift the burden of production of the evidence to -
puc. 11

We turn now to the substantive aspécts of this appeal.

Seeps 878, 879, 880, and 881

| Although PMC concedes that Seeps 878, 879, 880, and 881 are within
the boundaries of its MDP, it argues that it cannot be held liable for
treating the seeps unless the Department proves that they were affected by the
mining operations of either Blue Lick or PMC. Consistent with this argument,
PMC contends that since these discharges pré—dated Blue Lick’s operations, PMC
cannot be held liable for their treatment. |

On the other hand, the Department alleges that a mine operator is

1iable for any discharges which originate on or flow through its MDP area
regardless of the source of the discharges or the time they came into
existence. Because PMC assumed all of Blue Lick’s obligations when the Blue
Lick MDP was transferred, PMC is now, the Department asserts, 1iab1e‘for
treatment of the seeps. Moreover, the Department advances the theory that

even if the seeps pre-existed Blue Lick's operations, the Department

11 as a result, it is unnecessary to decide PMC’'s claim that 25 Pa. Code
§21.101(d) is inconsistent with the Administrative Agency Law, 2 Pa.C.S.A.
§103 et seq. ' \
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established that Blue Lick’s operations on MP 1657-2 and its amendments
affected the seeps and Blue Lick and, therefore, PMC, as transferee, is liable

for treatment of the seeps.

Although the Pennsylvania Supreme Court held in Commonweaith v.

Harmar Coal Company, 452 Pa. 77, 306 A.2d 308 (1973) that the origin of

polluted water was irrelevant to a determination of liability under §315(a) of
the Clean Streams Law, the issue of whether a mine operator was liable for
discharge§ which pre-dated its operations was still controversial and regarded

as unsettled by the industry.l2 Any doubt regarding this issue was settled

by the Commonwealth Court’s decisions in Thompson & Phillips Clay Company v.

Department of Environmental Resources, Pa. Cnwlith. __, 582 A.2d 1162

(1990), pet. for alloc. denied, No. 691 W.D. Allocatur Docket 1990 (Pa., Oct.

8, 1991), and Clark R. Ingram et al. v. Department of Environmental Resources,

___Pa. Cmwlth. __, 595 A.2d 733 (1991). Both decisions unequivocally held
that for 1liability to attach under §315(a) of the Clean Streams Law, the only
relevant issue is whether acid mine drainage is being discharged from the

permitted area. In particular, Thompson & Phillips cites the Supreme Court’s

Harmar decision to conclude:

Thus, the Supreme Court has squarely faced the
issue of whether the source of the polluted water
is critical to finding liability under Section
315(a) of the Law and has concluded that the
source or origin is irrelevant; the decisive
factor is the discharge. In the case before us,
it is undisputed that acid mine drainage seeps
from T & P's mine site. The fact that T & P's
mine is not the origin of the pollution is
irrelevant; T & P's mine site is the point from

12 Indeed, as noted by the Board <in Ingram Coal Company et al. v. DER, 1990
EHB 395, causation was found to exist, in any event, in the decisions in which
the issue arose. :
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which the acid mine drainage is discharged into
the waters of the Commonwealth, an act which is
prohibited by statute.

T & P argues that in all cases which precede
it and which deal with the question of whether an
operator must treat acid mine drainage emanating
from its mine site, the operator in fact either
caused the drainage or affected it in some
manner. See Commonwealth v. Barnes & Tucker (Co.,
455 Pa. 392, 319 A.2d 871 (1974) (Barnes & Tucker
I); Commonwealth v. Barnes & Tucker Co., 472 Pa.
115, 371 A.2d 461 (1977) (Barnes & Tucker II);
Harmar Coal. Although each of the above-cited
cases in fact involved some element of causation,
neither the Law through its clear language nor
the courts have held that a causal link is a
prerequisite for the imposition of liability.

* % Kk k * ‘
We therefore conclude, based upon the foregoing

discussion, that T & P is liable for the acid
mine drainage seeping from its mine site even if
there is no causal link between T & P’s mining
activities and the pollution.

582 A.2d 1162, 1164-1165.

Here, the parties do not dispute that Seeps 878, 879, 880, and 881
are on PMC’'s MDP area. The evidence establishes that the four seeps do not
meet the effluent limitations at 25 Pa. Code §87.102(c) or the terms and the
conditions of the MDP relating to the qua]ity of drainage discharged from the
site. Thus, if was not an abuse of discretion for the Department to order PMC
to treat Seeps 878, 879, 880, and 881 to meet the effluent limitations

specified in PMC's MDP and 25 Pa. Code §87.102. John Percival v. DER, 1990

EHB 1077.

Seep 877
Seep 877 1is not within the area of PMC's MDP. Thus, in order for PMC

to be liable for treating it, the Department must prove that there is-a causal

connection between Blue Lick’s/PMC’'s mining operations and the seep, Hepburnia
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Coal Company, supra. Based on the evidence presented, we cannot conclude that

such a connection is present here.

The Department’s assertion that Blue Lick/PMC is responsible for Seep
877 1is based solely on the expert testimony of Joseph Schueck; a Department
hydrogeologist. In conducting his investigation, Schueck reviewed water
quality data, the Blue Lick/PMC MDP'file, and the file for an adjacent mining
operation to the east of the Kennel Strip along TR 311 éonducted by 3S Coal
Company. The maps in the Blue Lick/PMC MDP file note a Drill Hole 28 in the
Morantown seam at elevation 1765, thereby placing it approximate1y 400 feet
from Seep 877. Relying on his experience that the toe ofvspoil is usually
within 50 feet of the crop line and’that the crop line should follow the
configuration of the toe bf spoil, Schueck located Seep 877, which he
testified was at an elevation of 1777 to 1780 feet, close to the Morantown
crop line. He opined that the recharge area for Seep 877 was topographically
and stratigraphiéa]]y highef than it'and wou]d.include the Pittsburgh and
Morantown seams and that there were two dfstinct possib]e'sources for Seep 877
within the recharge area - the Blue Lick/PMC site and the 3S mine site. He
then concluded that-B1ue Lick’s operations on MP 1657-2 were the source of
Seep 877. | |

The evidence is clear that Blue Lick mined both the Pittsburgh and
Morantown seams to a distance of about 700 feet from'Seepb877 and that it
pushed spoi]vto about 150 to 200 feet of Seep 877. The‘éVidence is disputed,
however, as to'What seams were mined by 3S. Schueck re1ied 6n 3$'$'MDP file,
which indicated that 3S was to mine the Pittsburgh and what was referred to as
the Little Pittsburgh seams; the Litt]é Pittsburgh.was 14 to 19 feet below the

Pittsburgh seam. The surface elevations for the Pittsburgh seam on the 3S MDP
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ranged from 1884 to 1934 feet, a difference in elevation from Seep 877 of
approximately 100 to 150 feet. Schueck's opinion regarding Seep 877 was based
solely on the relative elevations of the 35 and Blue Lick/PMC sites.

Schueck, however, did not know which seams 3S had, in actuality,
mined. Given the distance between the Pittsburgh and Little Piftsburgh seams
in the 3S MDP file, ft is conceivabie that the Little Pittsburgh and Moréntown
seams are one and the same. Even more telling is that Mr. Stoddard observed
3S mining the Morantown seam. We will give his direct evidence more weight.

Given the evidence concerning the seams mined by both 3S and Blue
Lick/PMC and the water quality data for Seep 877, which is slightly different
than that for the other four seeps, we cannot conclude that the Department has
proved by a preponderance of the evidence that there was a hydrogeologic
connection befween Seep 877 and Blue Lick/PMC's operations. Since it is
equally probable that 3S affected Seep 877, we cannot sustain the Department's
order.13 Midway Sewerage Authority v. DER, EHB Docket No. 90-231-E

(Adjudication issued August 26, 1991).
CONCLUSIONS OF LAW
1. The Board has jurisdiction over the parties and the subject v
matter of this appeal.
2. The Department bears the burden of proof in an appeal of an order
to abate a pollutional condition. 25 Pa. Code §21.101(b)(3)
3. Before the burden of production of the evidence could be shifted

from the Department to PMC, the Department had to offer evidence that PMC

: 13 Since the Department has failed to sustain its burden of proving a
hydrogeologic connection between Seep 877 and the Blue Lick/PMC operations, we
must, of necessity, reject its alternate argument that PMC is liable for Seep
877 because it is a statutory nuisance pursuant to §§3, 307(c), and 401 of the
Clean Streams Law. For PMC to be held liable for abating a nuisance not on
its ming site, the Department must prove that PMC somehow caused or contributed
to the nuisance, which it has failed to do. '
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should have been in possession of the key facts relating to the discharge. The
mere fact that an employee of PMC's contract miner was also employed by Blue
Lick, PMC's predecessor, does not impute knowledge of mining conditions to
PMC.

4. The operator of a coal mine is liable for any discharges on his
permitted area, even if the discharges pre-dated his activities and regardless
of whether the operator affected the discharges or increased the pollution

load. (Clark R. Ingram et al. v. Department of Environmental Resources,

Pa. me1th. . 595 A.2d 733 (1991).

5. Mine drainage which did not meet the requirements of 25 Pa. Code
§87.102 and the terms and conditions of PMC's MDP was being discharged at
Seeps 878, 879, 880, and 881.

6. The Department did not abuse its discretion in issuing the July
29, 1983, order to PMC to abéte the discharge of acid mine drainage at Seeps
878, 879, 880, and 881. N

7. In order for an operator to be held liable for abating a
discharge off its permitted area, the Department must establish a
hydrogeologic connection between the discharge and the operator’s activities

on its permitted area, Hepburnia Coal Company v. DER, 1986 EHB 563.

8. The Department failed to establish by a preponderance of the
evidence that there was a hydrogeologic connection between Seep 877 and the
mining operations of Blue Lick/PMC.

9. The Department’s issuance of the July 29, 1983, order to PMC to

abate the acid mine drainage discharge at Seep 877 was an abuse of discretion.
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ORDER
AND NOW, this 22nd day of January, 1992, it is ordered that PMC's
appeal is sustained with regard to Seep 877 and dismissed with regard to Seeps

878, 879, 880, and 881.
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SOLOMON RUN COMMUNITY ACTION COMMITTEE -
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DEPARTMENT OF ENVIRONMENTAL RESOURCES

and :
RICHLAND TOWNSHIP SUPERVISORS, Permittee : Issued: January 24, 1992

OPINION AND ORDER
SUR MOTION FOR NON-SUIT

By Richard S. Ehmann, Member
Synopsis

Appellant citizens group has standing to challenge the Department of
Environmental Resources’ ("DER") épprova] of a revision to Rich]and ToWnéhip’s
("Richland") Official Plan for sewage services ("Official Plan") where at
least one of the group’s members resides or owns property ih Richland ad jacent
to the site covered by the approved revision and where DER reviewed the
group’s private request'for a revision to Richland’s Official Plan pursuant to
25 Pa. Code §71.14(a) simultaneously with its review of the épbroved revision.
Where it is undisputed that the revision is for new land deve]opmént, we
review DER’s appfovaT against the reqhiremenfs contained iﬁ 25 Pa. dee
§71.54, the section of DER’s regulations governing its approval ofvnew land
development revisions. The Boérd\grants a motion for cdmpulsofy non-suit

where the appellant failed to establish a prima facie case that DER abused its

. discretion in approving the revision.
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OPINION
Background

Solomon Run Community Action Committee ("SRCAC") commenced this
action on November 9, 1990 requesting this Board to review DER’s October 30,
1990 approvail of Rich]and’§ revision to its Official Plan for sewage services
under the Pennsylvania Sewage Facilities Act ("SFA"), Act of January 24, 1966,
P.L. (1965) 1535, as amended, 35 P.S. §750.i et seq. The revisioﬁ was for the
Johnstown Galleria deve]opment}("Ga]]eria"), a shopping mall to be located in
Richland, Cambria County. DER’s approval was granted only for Phase I of the
Galleria development and was for interim sewage services by way of the
Highland Sewer and Water Authority’s ("HSWA") Industrial Park Pump Station,
with treatment to be provided by the Windber Area Authority’s ("WAA")
Ingleside Sewage Treafhent Plant ("Ingleside Plant"). DER’s approval was
further based upon Richland’s commitment (inc]uded as part of the'approved
plan reyision) to prepare a comprehensive plan.update for the Solomon
Run/Sandy’Run/Mount,Airy area of Richland in accordance with the time schedule
approved as part of the plan revision. Additionally, DER’s approval stated
DER would hold Richland responsible for implementing the sewage disposal
program described in the plan.

The parties filed a joint stipulation of facts with the Board on
April 22, 1991. A hearing on the merits was then held on Apri] 30, 1991 and
May 1, 1991 before Board Member Richard S. Ehmann, at which SRCAC appeared
vithout counsel.l At the close of SRCAC’s case, Richland raised SRCAC’S

lye note that throughout this entire appeal SRCAC has chosen to remain a
oro se appellant. SRCAC chose to have Mr. Larry Mummert, a member of the

(footnote continued)
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lack of standing to appeal and also moved for a compulsory non-suit to be
entered against SRCAC on the basis‘of its failure to sustain its burden of
proof, with DER joining in the motion. Board Member Ehmann advised the
parties that as a single board member he could not issue a ruling which would
be dispositive of the appeal and that the appellees must decide whether they
wanted to proceed with the merits hearing. They elected to present their case
because of expediency concerns and the hearing proceeded withodi objection by
SRCAC. _

We received SRCAC’s post-hearing brief on September 6, 1991,
Richland’s brief on September 27, 1991, and DER’s brief on October 1, 1991.
On October 11, 1991, SRCAC filed a Rebuttal Memorandum. Richland’s brief
readvances its allegation concerning SRCAC’s standing and its motion for a
compulsory non-suit. DER’s brief ]ikewise renews the non-suit motion. As
standing is a jurisdictional matter, one which determines whether the Board
can decide the issues raised by this appeal, it can be raised at any time.

Del-Aware Unlimited, Inc. v. DER et al., 1990 EHB 759. Further, Richland and

DER are correct in their assertion that SRCAC bears the burden of proving by a
preponderance of the evidence that DER‘acted arbitrarily or capriciously,
contrary to law, or abused its discretion. v25 Pa. Code §21.101(a) and (c)(3).
Mr. and Mrs. John Korgeski v. DER et al., EHB Docket No. 86-562-W

(Adjudication issued June 13, 1991). Thus, before we can proceed to

adjudicate this matter, we must consider whether SRCAC has standing to appeal

(continued footnote)

SRCAC, act on behalf of the committee at the hearing. We repeatedly advised
SRCAC to retain counsel because we are aware that a lay person who proceeds
pro se in an appeal assumes the risk that his lack of expertise in legal
matters will work to his detriment. Appeal of Ciaffoni, 124 Pa. Cmwlth. 407,
556 A.2d 504 (1989); Michael F. and Karen L. Welteroth v. DER and Clinton

Township Board of Supervisors, 1989 EHB 1017.
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and whether SRCAC has made out a prima facie case, examining the facts to

which the parties have stipulated, the exhibits which they have stipulated for
admission as Board exhibits, the tranécript of testimony offered in SRCAC’s
case-in-chief, and the exhibits offered in SRCAC’s case-in-chief.

SRCAC’S STANDING TO APPEAL

SRCAC’s standing to appeal depends on whether SRCAC has a direct and
substantial interest which has an immediate causal connection to the |

challenged action. William Penn Parking Garage, Inc. v. City of Pittsburgh,

464 Pa. 168, 346 A.2d 269 (1975); MWirth v. DER, 1990 EHB 1643. In dealing

with citizens groups, the Board has found representational standing to exist
where one or more of the group’s members is suffering harm which is sufficient

to meet the requirements of William Penn, supra. See Del-Aware, supra, and

Throop Property Owners Association v. DER, et al., 1988 EHB 391.

The site of the proposed Johnstown Galleria mall is a]dng U.S. Route
219 near an interchange with State Route 56 (B Ex. 365 N.T. 76-77).2 The
Solomon Run area is located in Richland to the north and east of the Galleria
site, adjacent to the site, at a sbmewhat lower elevation (B Ex. 36; N.T. 25,
30). It is located on the opposite side of a hill from thé Galleria site
along the Sandy Creek watershed (B Ex. 36; N.T. 30). Some of the homes in the
Solomon Run area are located in an area called Mount Airy Drive (N.T. 40).
Under Richland’s Offj;ia1 Plan, the 1970 Cambria County Comprehensive Water
and Sewer Plan as updated by various revisions, the Solomon Run area was to be

provided with a municipal sewage system connected by a gravity line to an

2eN.T." followed by a page number is a reference to a page in the volume
of transcript of the April 30, 1991 and May 1, 1991 hearing. "B Ex."
indicates a stipulated Board Exhibit and "Stip." indicates the parties’ joint
stipulation. o
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interceptor at Elton and served by WAA by 1972; however, at the_timeybf the
hearing, the 0fficia1 Plan had not been imp]emented and this area still had
individual on-lot sewage systems. (Stip. 95; B Eks. 13, 29; N.T. 39, 52, 224,
239). o

SRCAC’s notice of‘appea1 shows the appe]Tant to be SRCAC, Peter
Fedash, Chairman, Shirley Mummert, Secretary. SRCAC was formed at a meeting
of residents and property owners of the Solomon Run/Mount Airy Drive section
of Richland as a non-profit organization to represent these residenfs and
vproperty owners in seeing that any proposéd sewage plan for the Galleria
include their properties as well. (Stip. q1; N.T. 23-24, 36,137, 39).
Stipulated Board Exhibit 5 reflects that Shirley Mummert is a resident and
property owner in Richland. |

The parties have stipulated that shortly before Richland submitted
the Galleria planning module for DER, SRCAC had Submitted to DER a private
request for a revision to Richland’s Official Plan pursuant to 25 Pa. Code
§71.14(a). Under the appropriate circumstances, this section provides a
person who is a resident or property owner in a municipality the opportunity'
to request DER to order the municipality to revise ifs official plan if the
resident or property owner can show that the official plan is not being
'implémented or is inadequate to meet the Eesident’s or property owner’s sewage
needs. An examination of Board Exhibit 5 shows Shirley Mummert, oﬁ behalf of
SRCAC, sought revision of Richland’s Official Plan inter glig because it was
ﬁot being implemented and SRCAC contended it was inadequatevto meet the sewage

disposal needs of the residents and property owners of the Solomon Run area of
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Richland which were also unaddressed by the proposed Galleria sewage system.
DER and Rich]and have both stipulated that there is need for a municipal
sewage system in the Solomon Run/Mount Airy Drive area (N.T. 274-275).

We have previously recognized that a portion of DER’s role under the
SFA is to ensure that municipalities execute their planning responsibilities.

Edward J. and Patricia B. Lynch v. DER, 1990 EHB 388. Moreover, the

regulations contemplate public input on sewage planning; this includes input
regarding DER’s review of proposals for sewering of adjacent areas. In the
situation we have before us, DER simultaneously reviewed the township’s
proposed revision to its Official Plan and SRCAC’s private'request for a
revision of that plan to provide for the sewage needs pf the area adjacent to
the area covéred by the proposed Galleria revision (N.T. 231). SRCAC, through
its memberAShirley Mummert, has alleged a direct and substantial interest
which has an immediate connection to DER’s approval of the Galleria planning
module. While we would nof find SRCAC to have representational standing to
allege the revision to the Official Plan does not meet the sewage needs of the
entire Richland Township, the group has a substantial interest in DER’s
approval of the plan revision as it bears upon their adjacent properties in
the township.

MOTION FOR NON-SUIT

The Board’s rules of practice and procedure at 25 Pa. Code §21.86
require a majority of the Board members to enter a final order. We have thus
previously ru]ed that where a single Board Member presides over a merits
hearing, the Boérd mayyconsider an appropriately timed motion for compulsory
non-suit, such as the one before us, after the close of the hearing. County

of Schuylkill, et al. v. DER and City of Lebanon Authority. Permittee, EHB
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Docket No. 90-124-W (Opinion issued January 3, 1991); Welteroth, supra. If
SRCAC, the party with the burden of proof and the initial burden of

proceeding, failed to make out a prima facie case, the Board may grant the

motion. County of Schuylkill, at 6. The motion must be viewed in the 1ight

most favorable to SRCAC, the non-moving party, and should be granted only if
SRCAC’s case is clearly insufficient. Id.

The motion asserts that SRCAC failed to establish DER’s approval here
amounted to an abuse of its discretion or was contrary to law. At the hearing
SRCAC advanced sévéra] grounds on which it believed its appeal should be |
sqstained. These grounds are again set forth in SRCAC’s brief, which does not
directly respond to the motion. |

The following facts are established by the parties’ joint
stipulation, B Ex. 35, the joint Board Exhibits, and the testimony offered by
SRCAC. On May 9, 1990, Richland made available for public comment a planning
module for the Galleria, containing eight alternatives to provide sewage to
the Galleria (Stip. §12; B Ex. 4). The planning module indicated Alternative
4, which called for transmission of 166,000 gallons per day (“gpd“)'of sewage
via HSWA’s interceptor and treatment at WAA’s Ingleside Plant, was the |
alternative the township selected (Stip. § 12; B Ex. 4). Under Alternative 4,
to get sewage from the Galleria to HSWA’s ﬁnterceptor, a gravity sewerbsyStem
cannot be utilized; instead the sewage must be pumped uphill to the
interceptor via a sewage pumpstation (B Exs. 9, 36). Shortly thereafter,
SRCAC submitted its private request to DER pursuant to 25 Pa;.Code §71.14(a)
(Stip. 913). SRCAC also commented on the Galleria planning module by letter
dated June 7, 1990, requesting DER and Richland to perform a study of the

éxisting sewage situation in the Solomon RUn area (Stip. 914; B Exs. 6, 8).
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On June 19, 1990, chh]and submitted the Galleria p]anning module to DER for
approval (Stip. 9916-17; B Ex. 8).3 Updn its review, DER requested
additional information; thus, Richland submitted "Supplement No. 1", which was
a preliminary outline of the plan update for’the area where the Galleria is to
be 1ocated and included cost estimates and a map showing where sewerage
facilities cou]d be located (Stip. 918; B Ex. 9). DER also requested that
Richtand respond to SRCAC’s June 7, 1990 request for study of the existing
sewage situation in the Solomon Run area (Stip. §19; B Ex. 10). Moreover, DER
provided a copy of this request to SRCAC and suggested that SRCAC review the
planning module, including Supplement No. 1 (Stip. 920; B Ex. 11). There is
no evidence that SRCAC ever conducted such a review, and Peter‘Fedash
testified on crossQexamination by DER that he was not aware of any such action
by SRCAC (N.T. 82).

dn August 1, 1990, a meeting was held at which Peter Fedash and
Shirley Mummert, representatives of DER, Richland, and the Galleria developer
were present (Stip. 921; N.T. 48). The representatives of SRCAC expressed
their views on the planning module, their concerns about the Solomon Run area,
and their concern that their sewage needs were being "skipped" (Stip. §21; N.
T. 52). Following this meeting, SRCAC sent a letter to DER dated August 9,
1990 which stated that SRCAC was neither for nor agéinst the Galleria but was

3The planning module submitted to DER (B Ex. 8) contains some variations
from the planning module which Richland made available for public comment (B
Ex. 4). The module which was submitted to DER differs as to certain flow
volumes and contains additional maps and documents setting forth commentary on
the proposed plan. For purposes of the Board’s review, however, both versions
of the planning module consider use of the same alternatives for wastewater
handling facilities and both select the same Alternative 4. As it is DER’s
approval of the planning module reflecting Richland’s selection of Alternative
4 which is before us for review, we need not concern ourselves with the slight
variations between B Exs. 4 and 8.
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concerned abdut the sewage needs of its members and the residents and
Tandowners represented by SRCAC (Stip. 921; B Ex. 12). Later, on August 27,
1990, Richland submitted to DER a second supplement to the Galleria planning
module ("Supplement No. 2"), which considered the provision of sewége services
to the Solomon Run/Mount Airy area as well as the Galleria site and considered
"~ three additional alternatives (Alternatives 9, 10 and 11) to provide such
services (Stip. 122; B Ex. 13). On September 14, 1990, SRCAC submitted
comments on Supplement No. 2 to DER (Stip.924; B Ex. 15). These comments
suggested that alternatives other than Alternative 4 wou]d better serve the
lTong term needs of SRCAC and the Solomon Run residents and 1andowners it
represehts (B Ex. 15). DER subsequently met with representatives of Richland,
HSWA, and WAA to discuss the Galleria planning module as supplemented and the
future sewage needs of the surrounding area of the townéhip (Stip. 929). As a
result of this meeting and in accordance with a request by DER, Richland | _
submitted a third supplement to the planning module ("Supplement No. 3") which
included a narrative to provide for phased development of the Ga]]eria,
committed Richland to conduct a plan update tb address the sewage needs of the
Solomon Run/Sandy Run/Mount Airy area adjacent to the Galleria site, and
provided a timetable for completion of this study (Stip. 931; B Ex. 24). DER
then took the action which generated this appeal, approving the Galleria’s use
of Alternative 4 as proposed by Rich]and and subjected to public comment,
except the total volume of sewage was reduced to 66,000 gpd from 166,000 gpd
and the location for conveyance andvtreatment of thiS gallonage Has been made
on an interim basis on]y (Stip 933).

Before Qttempting to examine each-of SRCAC’s allegations, we note

that the group’s desire is to slow the Galleria development so that the mall
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developer can be used as a vehicle to pay a disproportionate éhare of the bill
for a municipal sewerage system to serve the Solomon Run area. SRCAC claims
that DER "fast-tracked" the Galleria, allegedly in vio]afion of law. Clearly
SRCAC wou]d have 1iked to have seen the mall’s development schedule held in |
abeyance until the township has a plan for municipal sewerage service in this
area ready to be implemented. Its notice of appeal suggests the committee
views "capital investment by developers" as a supplement to governmental
funding of sewage projects and contributions by landowners. At the merits
hearing, Peter Fédash testified on.beha1f of SRCAC that the group’s concerns
were that the original Official Plan héd not been pﬁt into effect by Richland
and that the Solomon Run area needs sewers which the Ga]]efia plans were not
addressing (N.T. 52-53). Although Fedash admitted on cross-examination by
Richland that DER has ordered Richland to conduct a study, which is what SRCAC
sought, he testified the group would not want Phase I of the Galleria project
to be approved uhti] after completion of the study, and would want the study
to explore the possibility of a regional wastewater collection and treatment
plant at Lambs Bridge or at the Sandy Run reservoir (N.T. 64, 66-67, 74).
Further, Fedash testified that the committee is concerned that the interim
system approved by DER will not generate any revenue and that money will be
wasted on the Galleria’s interim system which could be better used to shoulder
the cost of implementing a sewage system for the Solomon Run portion of
Richland (N.T. 70, 73-74). It is evident from Fedash’s testimony that SRCAC
desires to use the Galleria development as a means of boosting the economy of
the.community and increasing the property’va1ues of the group’s members by
having the Galleria developer shoulder a substantial share of the costs of

implementing the sewer system best meeting their need. While we can
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understand the committee’s desire for a municipal sewage system for the
property owners it represents, we do not find it reasonable for SRCAC to
expect DER to await the results of the townshipwide study before approving
only an interim sewage plan for the Galleria or for the Galleria to be held
financial hostage to fund more than its proportionate share of the costs of
implementing a plan to sewer this entire area which Richland is now
developing. DER’s regulations impose time 1imits on DER}s review of planning
modules for official plan revisions, such as the Galleria, which mandate DER’s
prompt action and DER cannot lawfully just sit on this proposal. See 25 Pa.
Code §71.32(b) and §71.54(d) and (e). |

SRCAC requests us to review DER’s approval as if it is on a permanent
basis rather than interim, arguing that the term "interim" in DER’s October
30, 1990 approval pays only "1ip service" to the request made by SRCAC beéauée
it believes a signed agreement between the Galleria developer and WAA
indicates "permanent" service and treatment and because the manager of WAA,
George Schrock, testified that the agreement between WAA and the deve]oper is
on a permanent basis. Neither this agreement nor Mr. Schrock’s téstimony was
part of SRCAC’s case-in-chief. When its case is tested by a motion such as
that before us, SRCAC cannot rely on these matters or on its unsupported
conjecture regarding an agreement between WAA and the developer. It must have

prima facie evidence in its case-in-chief, which it does not. For this

reason, we reject SRCAC’s suggestion that we reviéw DER’s approval as if it
were on a permanent basis rather than interim.

SRCAC’s brief contains_many other unwarranted contentions which have
no evidentiary basis and are often redundant. For example, SRCAC does not

support with any evidence upon which we could find an abuse of DER’s
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discretion its a]]egations that it is "irrational and arbitrary for [DER] to
use a band-aid approach of approving an interim Phase I Plan for the Galleria
shortly before Election Day in a gubernatorial election year" and that it was
“111ogica] for [DER] to recognize the need for an Official Plan update for a
substantial section of the Township and to then approve a major new land
development revision." In ruling on the merit of the motion before us, this
Board does not review in a vacuum the rationality or logic of DER’s actions,
but reviews the evidence presented by SRCAC at the merits hearing to see
whether it makes a prima facie showing of an abuse of DER’s discretion.

Moreover, a review of SRCAC’s evidence does not show any support for
its argument that the Galleria planning module should have addressed the need
for the developer of the Galleria to he]p foot the bill for a regional sewage
treatment plant but did not do so and that DER should have considered the
developer’s potential capital contribution toward a regional treatment plant
but did not do so. Likewise, SRCAC did not present any testimony to show DER
promised the committee an opportunity to present a twelfth alternative at a
meeting which was then never held, or that the breach of such a promise by DER
would be an abuse of the agency’s discretion as SRCAC alleges. SRCAC also
failed to offer evidentiary support for its contention that DER arbitrarily
and capriciously rejected alternatives which it recognized were viable.

Many of SRCAC’s other contentions are nothing more than accusations
based on matters which SRCAC is asking us to surmise, as opposed to solid
Tegal findings which we should draw from the evidence produced by SRCAC at the
hearing. For instance, SRCAC asserts without evidentiary basis that the "1970
official plan" was not among the alternatives considered because of the

construction time needed to "fast track" the Galleria. SRCAC further claims
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that the study’s result was preconceived and that the developer of the
Ga]leria had inside information as to the study’s results prior to the study
being undertaken. It'pbints to the expense which would allegedly be involved
in altering the mall’s floors and parking lot, oncé built, to change the
Galleria’s sewage system from the interim plan, but it presented no evidence
at the hearing to establish that it will be expensive for the developer to
alter the approved interim sewage plan, that the interim plan will necessarily
become permanent, or that the study’s results were in any way predetermined.
SRCAC also contends without any support in the evidence that DER was required
to but did not contact Adams and that the reason DER did not do so was DER’s
desire to control the study’s result by eliminating Adams’ input. Again, this
claim is a mere unsupported aécusation based upon conjecture rather than being
drawn from SRCAC’s evidence. Additionally, SRCAC contends without any
supporting evidence or citation to the regulations that DER could not have
properly evaluated the alternatives without contacting Adams and that DER did
not contact Adams, thus amounting to an abuse of DER’s discretion. There was
no prima facie evidence in SRCAC’'s case-in-chief to establish this claim,
either.

Although SRCAC alleges DER failed to comply with the requirements of
various sections of its regulations, the committee never shows how these
sections bear upon DER’s approval of the planning module. There are two
sections of the regulations in Chapter 71 of the regulations which deal with
DER’s review of official plan revisions: §71.32 and §71.54. Section 71.32
broadly governs DER’s approval of official plan revisions, while §71.54 deals
with DER’s approval of revisions for new 1§nd development. Both Richland and

DER’s briefs allege DER complied with §§71.32 and 71.54 in approving the
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Galleria planning module. It is undisputed that the Galleria planning module
is for new Tand development and that the requirements of DER’s regulations
governing revisions for new land development (25 Pa. Code §§71.51 - 71.55) are
applicable to this planning module. Thus; we wi]] examine DER’s approval
according to §71.54, which requires DER to consider the requirements of
-§71.32(d) in approving or djsapprovingyan official plan revision. Section
71.54 also provides in pertinent part:

(a) No proposed plan revision for new land

development will be approved by the Department

unless it contains the information and supporting

documentation required by the [SFA], the Clean

Streams Law and regulations promulgated

thereunder..

(b) No proposed plan revision for new land

development will be considered for approval

unless accompanied by the information required

in §71.53(d) (relating to municipal

administration of new land development planning

requirements for revisions).

(c) When a municipality does not have an

approved official plan, or fails to revise or

implement an official plan when required:

(1) Section 71.32(f) (relating to Department
responsibility to review and act upon official
plans) applies.
SRCAC contends the requirements of §71.31(b) were not met because the

Cambria County Planning Commission ("Planning Commission") was not given
alternatives 9, 10 and 11 to review. Section 71.31 applies to the planning
module at issue here and DER’s review thereof by virtue of §71.32(d)(2).
Under the requirement of §71.32(d)(2), DER must consider whether the
municipality has adequately considered questions raised in comments, if any,
of the appropriate areawide planning agency. SRCAC’s witness, Bradford
Beigay, who is the Planning Director of the Planning Commission, testified at

the hearing that the Planning Commission had reviewed and commented on the
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Galleria planning module (N.T. 164), and a letter dated March 30, 1991 from
Mr. Beigay to G]enh Learn of L. Robert Kimball and Associates is contained in
the planning médu]e (B Ex. 8) setting forth the Planning Commission’s
comments. Mr. Beigay’s letter states that the Planning Commission finds the
proposed collection, conveyance, and treatment of the Galleria sanitary
sewerage to be in compliance with the Cambria County Comprehensive Water and
Sewer Plan. Alternatives 9, 10, and 11 were subsequently submitted to DER.
SRCAC did not introduce any evidence or cite any statute or'regulation to show
that every piece of additional information submitted to DER after its receipt
of a proposal approved by a Planning Commission must be resubmitted to the
Planning Commission for its review, nor do we know of any such requirement.
Such a process would substantially lengthen the revisioﬁ review process and
would at least inferentially appear contrary to the time constraints imposed
thereon in the regulation. SRCAC has not made out a prima facie case on this
point. |

SRCAC further contends DER failed to adequately consider the
committee’s comments on the proposed revision in violation of the requirements
of §71.32(d)(2). Séction 71.32(d)(2) requires DER to consider whether the
municipality has adequately considered questions raised in the comments of the
general public. Although SRCAC does not point to evidence it introduced to
show its comments, the Ga]leria'p1anning module (B Ex. 8) contains the |
comments which were made by SRCAC, as well as other people, in response to the
public notification. The planning module identifies SRCAC’s comments as
SRCAC’s letter, dated June 7, 1990 and signed by Shirley Mummert on behalf of
the committee. This letter suggests that a study of the proposed mall and the

Solomon Run area adjacent to it be conducted to identify existing

53



malfunctioning on-site sewage disposal systems in order to evaluate whether
the proposed Ga]]eria sewage system is in the best interesf of the Solomon Run
area residents. Peter Fedash admitted on cross-examination by Richland that
DER ultimately directed Richland to conduct a study of the séwage needs of the
Solomon Run area, which.is what the committee had requested through its

comments (N.T. 64). Thus, SRCAC has not made a prima facie showing that DER

did not consider whether Richland had adequately considered the committee’s
comments.

Next, SRCAC contends DER failed to‘obserVe the requirements of
§71.32(d)(7),4rwhich directs DER to consider in approving a plan revision
whether other municipalities have submitted necessary revisions to their p]ans
for approval by DER, but only where the plan revision includes proposed sewage
facilities connected to or otherwise affecting sewage facilities of other
municipalities. SRCAC asserts, without any citations to the evidence, that
§71.32(d)(7) requires plan revisions by municipalities other than Richland
which participate in the WAA because the Ga]]eria revision includes treatment
at WAA’s Ing]eside Plant, which is connected to or affects sewage facilities
of other municipalities. While the parties stipulated that WAA is a municipal
authority comprised of several municipalities in both Somerset and Cambria
counties, SRCAC introduced no evidence in its case-in-chief to show the
Galleria revision includes proposed sewage facilities connected to or
otherwise affecting sewage facilities of municipalities other than Richland.

WAA’s Ingleside Plant may in fact be connected or have such an affect on

4Both SRCAC’s post-hearing brief and notice of appeal allege a violation
of §71.32(7). Since no such section of 25 Pa. Code exists, we will assume
that SRCAC means §71.32(d)(7) because the contents of this section are the

same as those argued by SRCAC to be contained in SRCAC’s "§71.32(7)."
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sewage facilities of other muhicipa]ities, but it was SRCAC’s burden to show
us this and also to show us what revisions would be necessary for such other
municipalities and that they were not submitted to DER. SRCAC’s brief, by
contending that no evidence was presented to show that other municipalities
had updated their plans, misapprehends the legal requirement that as SRCAC
bears the burden of proof, it must prove its casé by a preponderance of the
evidence. DER did not have the burden of showihg it complied With
§71.32(d)(7) in this appeal; rather, SRCAC was required to initially offer
prima facie evidence of DER’s non-compliance. SRCAC did not sustain this
burden.

Section 71.53(d)(1) states that no plan revision for new land
development will be considered complete unless it includes the information
contained in §71.52. SRCAC argues the Galleria planning module was
inconsistent with the provisions of §71.52 (2) [sic] and §71.52(a)(3).5
Section 71.52(a)(2) provides:

(a) An official plan revision for new land development
shall be submitted to the Department in the form of a
completed sewage facilities planning module provided by the
Department and shall include, but not be limited to, the
following information:

(2) The relationship of the proposed development to
existing sewage needs, proposed sewage facilities and
sewage management programs in an area delineated by the
municipality, including identification of:

(i) The areas included in, and adjacent to, the
project which are in need of improved sewage
facilities.

(ii) Existing and proposed sewage facilities for
remaining acreage or delineated lots not included in
the project.

(iii) Existing sewage facilities and sewage
management programs in the area.

5Since no §71.52(2) of 25 Pa. Code exists, we will assume that SRCAC means
§71.52(a)(2), which has the same content as SRCAC’s "71.52(2)." :
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(iv) Other’proposed sewage facilities énd sewage
management programs-public and private-in the area.

(v) The method for integrating the proposal into
the comprehens1ve sewage program in the area as
reflected in the approved off1c1a1 plan.

SRCAC argues in its brief that it is inconsistent with the 10g1c of
this section for the Department to acknowledge the need for an update of
Richland’s Official Plan and to simultaneously approve Phase I of the Galleria
on even an interim basis. It contends DER’s approval "stacks the deck"
against SRCAC and the residents and Tlandowners it represents by giving the
Galleria’s developer, Richland’s supervisors, and HSWA and WAA an incentive to
opt for a study result that will make permanent the approved interim method of
treatment. In further support of its contention, SRCAC argues the township’s
engineers have endorsed a continuation of the apprbved interim plan. Nothing
was offered by SRCAC in its case-in-chief to support its claim that the
Galleria planning module does not comply with the requirements of
§71.52(a)(2). SRCAC’s evidence did not show that the Galleria planning
module, as approved, lacked the information required by §71.52(a)(2). This
was SRCAC’s burden. Moreover, implicit in this portion of SRCAC’s argument is
the concept that DER can never approve a plan revision when sewage disposal
#i11 be through an interim system if, at the same time, it requests an’update
of the entire plan. Nothing in these régu]ations supports such an absolute
sar on DER’s approval of interim facilities.

Next, turning to SRCAC’s argument regarding §71.52(a)(3), we observe
that section further requires the completed planning module to include:

(3) An analysis of technically available sewage
facilities alternatives identified by the municipality and
additional alternatives identified by the Department,

including whether each alternative:
(i) Meets the technical requirements of this part.
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(ii) Is consistent with local and areawide
comprehensive water quality management plans for the
area. :

(iii) Is consistent with sewage planning policies and
decisions of the municipality.

(iv) Is consistent with the municipalities’
comprehensive land use plan for the area.

(v) Incorporates and is consistent with the
requirements of §§71.21 and 71.31 (relating to content
of official plans; and municipal responsibility to
review, adopt and implement official plans).

SRCAC contends that the Galleria planning module did not comply with
subsection (a)(3)(ii) of this section because DER could not have properly
evaluated the planning module in connection with local and areawide
comprehensive water quality management plans for the area. SRCAC bases this
claim on its assertion that these plans were never found, since when SRCAC
requested to see them, the plans were not made available fo the committee.
Contrary to SRCAC’s assertion, the 1970 Comprehensive Water and Sewer Plan for
Cambria County -is not missing, but is stipulated Board Exhibit 29.
Additionally, SRCAC presented no evidence in its case-in-chief to show that
the planning module is inconsistent with the 1970 Comprehensive Plan.

As to sections 71.52(a)(3)(iii)-(iv), SRCAC argues that DER’s
"interim" approval of the Galleria planning module and its requirement of a
study in itself shows that the planning module is inconsistent with Richland’s
sewage planning policies and decisions and that it is inconsistent with
Richland’s comprehensive land use plan for the area. Contrary to SRCAC’s
belief, the mere fact that DER has approved an interim faci11ty and has
directed Richland to undertake a study is not evidence that the information
required by §71.52(a)(3)(iii)-(iv) was not included in the planning module.

SRCAC cannot simple assert that the p]énning module does not comply with these

regulations; it must present evidence to prove its assertion. SRCAC did not
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offer any evidence in its case-in-chief to establish the planning module did
not comply with §71.52(a)(3)(iii)-(iv). Thus, it has not made a prima facie
showing on this argument. |

SRCAC further contends that the Galleria planning module does not
comply with §71.52(a)(3)(v) because it is not consistent with‘the requirements
of §§71.21 and 71.31, citing only "the reasons more fully set fokth above".
Nothing in SRCAC’s evidence presented in its case-in-chief shows that the
planning module is inconsistent with §71.21 (relating to the content of
official plans). As to whether the Galleria planning module is consistent
with §71.31, SRCAC only asserts the planning modu]e'did not comply with
§71.31(b) and (c). We have previously ruled in this Opinion that SRCAC has
not made out a prima facie showing that the requirements of §71.31(b) were not ‘
met. SRCAC contends that DER failed to observe the requirements of 25 Pa.
Code §71.31(c), which prbvides that a municipality shall submit evidence that
documents the publication of a proposed plan adoption action at least once in
a newspaper of general circulation in the muhicipa]ity. The Galleria planning
module (B Ex. 8) includes a proof of publication in the Johnstown-Tribune
Democrat newspaper, and, thus, SRCAC has not made a prima facie showing on
this point. Further, the SRCAC claim that publication of an earlier February
5, 1990 Galleria p]anniné module was not made is of no consequence because DER
took no action on that planning module and returned it to Richland (N.T. 133).

In a series of somewhat redundant arguments, SRCAC claims that the
supplements to the Galleria planning module (B Ex. 8) and the changes to the
module which were made by DER’s conditional approval thereof, compared’to what
was originally submitted to DER, were so significant as to amount to an

"entirely new plan". It contends that additional publications of the proposed
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plan adoption action should have been made so that the public could comment on
the changes. SRCAC did not present any evidence to establish the approved
Galleria planning module was so different from the planning module submitted
to DER as to amount to a new plan. Moreover, it offers no case law, statute
section, or regulation upon which it can base this assertion of mandatory
republication, nor does our review of thapter 71 of the regu]aéions produce
support for SRCAC’s position.

Finally, SRCAC argues DER’s approval of the Galleria revision is
inconsistent with §71.32(f)(3) of the regulations. Under §71.54(c), this
section would only be applicable to DER’s approval of the Galleria planning
module if Richland does not have an approved official plan or has failed to
revise or impTement an official plan when required. Here, the parties have
stipulated that Richland has an official plan which is B Ex. 29. Further,
SRCAC introduced no case-in-chief evidence which shows Richland was required
to revise or implement its official plan (prior to the direction to do so in
DER’s conditional approval of this revision) and failed to do so. Thus, |
SRCAC’s argument that the requirements of §71.32(f)(3) were not met fails to
establish even a prima facie case. 1; |

Although we recognize that SRCAC appéared before us without the
benefit of legal counsel, we must hold it to %he same burden of proof
requireménts as we would any parfy appearing Bgfore us who was represented by

legal counsel. SRCAC did not make out a prima facie showing that DER acted

arbitrarily or capriciously, contrary to law, or abused its discretion in this
matter. We therefore grant the motion for compulsory non-suit advanced by

Richland and DER.
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ORDER
AND NOW, this 24th day of January, 1992, it is ordered that the
1otion for compulsory non-suit of Richland Township and DER is granted and the

ippeal of Solomon Run Community Action Committee is dismissed.
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OPINION AND ORDER-
SUR
MOTION TO STRIKE

By Joseph N. Mack, Member

Synopsis

Where testimony wh%ch is objected to by one of the parties at hearing
is not strickén, it remains part of the record and may form the basis for the
expert opinion of another witness.

OPINION

An appeal was filed by BethEnergy Mines, Inc. ("BethEnergy") on
January 26, 1990 from an order issued by the Department of Environmental
Resources ("DER") on December 27, 1989 charging BethEnergy with adversely
affecting stream flow as a result of its mining operation.

~ A hearing on this matter was held over the period beginning June 3,
1991 and ending July 3, 1991.

At the close of hearing, counsel for DER made an oral motion to strike
a portion of the‘testimony presented by Kenton Boltz, BethEnergy's expert
witness in the field of geophysics. DER's counsel moved to strike that portion
of the testimony concerning Mr. Boltz's opinion as to the existence of secondary

porosity prior to mining and the existence of terrain conductivity profiles
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1 the absence of BethEnergy's mining activity.
The presiding Board member held that a ruling would be made on DER's
ytion after reviewing the transcript of Mr. Boltz's testimony, and directed
‘R to file a written motion and supporting brief following receipt of the
anscript. DER filed its motion and supporting brief on December 23, 1991.
'thEnergy filed a response on January 14, 1992.
The basis for DER's objection is its contention that Mr. Boltz's
vinion regarding the existence of secondary pofosity prior to mining and
rrain conductivity profiles in the absence of mining is not based on evidence
the record. Specifically, DER contends that Mr. Boltz's opinion is based
on the findings of Dr. Donald Streib with reépect to lineaments! and natural
acturing, but that Dr. Streib's testimony on this subject was not admitted
the hearing. DER refers us to numerous cases which hold that expert testimony
st be based either on personal knowledge or upon the admitted testimony of

her witnesses. See Earlin v. Cravitz, 264 Pa. Super. 294, 399 A.2d 783 (1979);

ster v. McKeesport Hospital, 260 Pa. Super. 485, 394 A.2d 1031 (1978); Hussey

May Department Stores, Inc., 238 Pa. Super. 431, 357 A.2d 635 (1976). DER

gues that since Mr. Boltz's opinion was based not on personal knowledge but
the findings of Dr. Streib, whose testimony regarding lineaments and natural
acturing was excluded at the hearing, there is no evidence in the record
serve as the basis for Mr. Boltz's opinion and, therefore, it should be
ricken. |

In responsé, BethEnergy disputes DER's contention that the record

1tains no support for Mr. Boltz's opinion, and directs our attention to

Lineaments" were described by Dr. Streib as “visual representations of
centrations and orientations of natural fractures." (Transcript, p. 1700)
reinafter, a page in the transcript will be referenced as "T." followed
the page number.)
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various pages in the transcript where Dr. Streib provided testimony on
lineaments and fracturing. For example, in his discussion of aerial photo-
graphs which he had reviewed, Dr. Streib stated, "The major thing I was looking
[for] at the time was lineaments..." (T. 1554-1555) When asked during cross
examination if he could determine when certain fracture planes were created,
Dr. Streib responded as follows:
Well, I can tell you that they weren't there
recently, because when you see a fracture in a rock,
a bedrock, a sandstone, that's not the same type of

thing that one normally associates with longwall
subsidence. '

Now, that's what a natural fracture is going

to Took the same, but there certainly is nothing

there that was indicative of having been recently

formed. (T. 1630)

However, the primary dispute centers on that portion of Dr. Streib's
testimony contained on pages 1699-1700 of the transcript. When asked on
redirect examination if he observed what he concluded in his opinion to be
-natural fractures, Dr. Streib replied that the area in question is "heavily
naturally fractured". (T. 1699-1700) Dr. Streib then testified as follows:

Well, the Tineaments that you see are the visual
representations of concentrations and orientations of

natural fractures, indicating that in that area the

rocks are generally considerably more fractured.

Densities are much greater than you'd find in an

area that does not have and is the case in many

Appalachian areas.... (T. 1700)

At that point, counsel for DER interjected stating that Dr. Streib
was testifying to matters outside the scope of cross examination. The
presiding Board member sustained the objection, stating, "I think that this
is well beyond the scope of cross..." and "...we are going to stop at this

point on this examination." (T. 1700) No further pursuit of redirect

examination regarding lineaments and natural fractures was then allowed.
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DER contends that becadse'Dr. Streib's testimony on redirect exam-
ination regarding lineaments and natural fracturing was found to be objectionable
it was thereby excluded from the record. In contrast, BethEnergy argues that |
a]thdugh further redirect examination of Dr. Streib regarding lineaments and
natural fracturing was not allowed following the presiding Board member's ruling,
all testimony on this subject up to that point remains part of the record.
BethEnergy asserts that before testimony may be purged from the record, the
objecting party must move for it to’be stricken.

We agree with BethEnergy's position on this matter and find that
the testimony of Dr. Streib on 1ineamenfs and natural fractures remains part
>f the record.

As noted by the Pennsylvania Supreme Court:

Once evidence is admitted, it is well settled:

"Where either party to a proceeding discovers at any

time that improper testimony has been inadvertently

admitted, he may have the error corrected by applying

to the Court to have the evidence stricken..."

Jones v. Spidle, 446 Pa. 103, 106-07, 286 A.2d 366, 367-68 (1971) (Citations

mitted); See also B.D.B., Inc. v. Commonwealth, Pennsylvania Liquor Control

oard, 67 Pa. Cmwlth. 72, 445 A.2d 1360 (1982). 1In Al Hamilton Contracting

.ompany v. DER, EHB Docket No. 85-392-W (Opinion and Order Sur Motion to Strike

xpert Opinions issued November 14, 1991), the question of timeliness of objections
ras discussed. That decision stated as follows:

The ground for the objection is oftentimes apparent

from the question itself, in which case, to be

timely, the objection should be made before the

answer. [Citation omitted] In certain circumstances,

however, it is not feasible to object to a question

before the witness answers, and counsel must resort

instead to a motion to strike.
d. at p. 4.

In the present case, Dr. Streib responded to a question posed by

ounsel for BethEnergy and began a discussion of lineaments and fractures.
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At that point counsel for DER objected and a ruling was made that no further
questioning could be done on redirect examination regarding lineaments and
fracturing. However, no motion was made to strike the testimony of Dr. Streib
up to that point. Therefore, that testimony remains part of the record.

Because the record contains testimony by Dr. Streib on the subject
of lineaments and natural fracturing, there is a foundation in the record for
Mr. Boltz's expert opinion. As to the weight to be accorded to Mr. Boltz's
testimony based on the aforesaid testimony of Dr. Streib; that is a matter
for the Board to decide in adjudicating this appeal.

Because we have determined that the record contains a basis for
Mr. Boltz's expert testimony, we must deﬁy DER's motion to strike.

ORDER

AND NOW, this 30th day of January, 1992, it is hereby ordered that

DER's motion to strike a portion of Mr. Boltz's testimony is denied.

ENVIRONMENTAL HEARING BOARD

S;;;;:ﬂd4; ‘e e mi S

PH NMACK -
ministrative Law Judge
émber

DATED: January 30, 1992

cc: Bureau of Litigation:

Library, Brenda Houck

For the Commonwealth, DER:

Marc A. Roda, Esq.
Central Region

Michael J. Heilman, Esq.
Western Region

For Appellant:

Henry J. Ingram, Esq.

BUCHANAN INGERSOLL, P.C.

Pittsburgh, PA

ar
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COMMONWEALTH OF PENNSYLVANIA

ENVIRONMENTAL HEARING BOARD
101 SOUTH SECOND STREET
SUITES THREE-FIVE
HARRISBURG, PA 17101-0105 : M. DIANE SMITH
717-787-3483 SECRETARY TO THE BOARD
TELECOPIER 717-783.4738

MANOR MINING AND CONTRACTING CORP.
v. . EHB Docket No. 91-110-E

COMMONWEALTH OF PENNSYLVANIA :
DEPARTMENT OF ENVIRONMENTAL RESOURCES :  Issued: January 31, 1992

. OPINIGN AND ORDER SUR
MANOR MINING AND CONTRACTING CORP.’S
MOTION TO STRIKE DEPARTMENT’S
RESPONSE TO REQUEST FOR ADMISSIONS

By Richard S. Ehmann, Member
Synopsis

Manor Mining and Contracting Corp.’s ("Manor") Motion To Strike
Department’s Response To Request For Admissions, seeking to strike the
Department of Environmental Resources’ ("DER") responses as untimely filed, is
granted where DER’s responses were filed nearly 90 days after it received
Manor’s Requést For Admissions and no extension of the deadline for answering
the Request For Admissions was aéreed to by the parties or ordered by the
Board.

OPINION

The above-captioned appeal is an appeal from a DER administrative
order dealing with mine safety concerns at Manor’s Manor 44 Mine located in
Clearfield County.

In the course of this appeal’s pre-hearing proceedings and on May 7,
1991, Manor mailed to DER a Request For Admissions. At the same time and

under the same letter, Manor also filed a Request For Production Of Documents
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and Interrogatories. Under cover of a letter dated August 5, 1991, DER’s
counsel mailed DER’s response to the Request For Admissions to this Board. We
received it on August 6, 1991.

Thereafter on September 17, 1991, we received Manor’s Motfon To
Strike Department’s Response To Request For Admissions. On October 17, 1991,
we received DER’s Objections To The Appellant’s Motion To Strike Department’s
Response To Admissions. _

Manor’s Motion contends that pursuant to Pa.R.C.P. 4014, DER had only
30 days in which to timely respond under oath to Manor’s Request For
Admissions. It says DER’s reSbonse was not filed until nearly 60 days after
the due date for the filing of this response and, thus, under Pa.R.C.P. 4014,
the Request For Admissions are deemed admitted. Manor argues that it did not
grant DER any extension of time to file answers to the Request For Admissions
and never discussed the Request For Admissions in any fashion with counse] for
DER, although Manor admits it did discuss the need for timeTy responses to the
Request For Production Of Documents and Interrogatories with DER‘s‘counse1.v

In DER's Objections to Manor’s Motion, DER acknowledges discussions
about additional time to respond to Manor’s discovery requests and states its
counsel assumed that Manor’s agreement to anlextension applied to the Request
For Admissidns, too. DER’s Objections do not deny the untimeliness of its
response, the Tack of any discussion of the Request For Admissions or the fact
fhat there was no éxtension by Manor of the deadline for filing DER’s
responses to Manor’s Request For Admissions.

Nothing in either the Motion or the Objections records exactly what
extensions were sought by DER or agreed to by Manor. The only writings

dealing with discovery extensions are attached as Exhibits C and D to Mandr’s
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Motion. They are two letters from Manor’s counsel dated July 1, 1991 and
reflect that even the extension discussion mentioned therein occurred aftef
expiration of the thirty day period set forth in Pa.R.C.P. 4014 for answering
a Request For Admissions. The Tack of any such favorable record, coupled with
DER’s fai1ure to deny the allegation in Manor’s Motion that Manor never
discussed the Request For Admissions with DER, leaves the Boafd no choice but

to sustain Manor’s Motion. Energy Resources Inc. v. DER, 1990 EHB 901; Kerry

Coal Company v. DER, EHB Docket No. 90-333-E (Opinion issued January 29,

1991); and Larry D. Heasley et al. v. DER et al., EHB Docket No. 90-311-MJ

(Consolidated) (Opinion issued March 25, 1991).

This result does not change as a result of DER’s argument that
Manor’s delay in filing the instant Motion shows Manor had agreed to the
extension that DER’s counsel assumed into existence. The filing date of
Manor’s Motion To Strike, as Tong as it is after the thirty day period
provided in Pa.R.C.P. 4014, has no significance as to the Motion’s validity in
this appeal’s cirgumStances. Even if Manor waited until after it could review
DER’s belated response, this only shows it did wait, not fhat an extension was
givgn. This may have been wise "lawyering" by Manor’s counsel or merely
happenstance. In either circumstance it proves nothing because Manor could
have filed this Motion as recent1y as yesterday or any time after early June,
too. &

DER’s Objections also argue that under Pa.R.C.P. 4014, this Board has
the power to allow longer periods of time to respond to Requests For
Admissions. From this, DER asserts we should deny the Motion and treat DER’s
Responses to the Request For Admissions as timely. Pa.R.C.P. 4014(b) provides

that a matter is deemed admitted unless within thirty days of the request "or
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within such shorter or longer time as the court may allow" the response is
filed.! For this Board to have set a longer response time for DER’s
answers, we would have had to have a request for same filed on behalf of DER
in a reasonably timely fashion which contained some justification for the
longer period. We have never received such a request except inferentially
within DER’s Objections to Manor’s motion, which is obviously too late.
Accordingly, we enter the following order.?2
ORDER

AND NOW, this 3lst_day of January, 1992, Manor’s Motion To Strike
Department’s Response To Reguest For Admissions is granted and the individual
admissions contained in Manor’s Request For Admissions are deemed admitted by

DER.

ENVIRONMENTAL HEARING BOARD

EICHA;D ;. EHMANN

Administrative Law Judge
Member

DATED: January 31, 1992

lynder Pa.R.C.P. 4014(b), answers are to be verified by the party. Manor
also objected that DER’s answers were not verified but merely signed by its
counsel. DER did not get around to filing its verification with us until
October 24, 1991. However, we have not addressed this issue in this opinion
since we have found even the unverified answers were untimely.

2Having ruled on this motion in this fashion, we have not passed upon the
sufficiency of DER’s individual but untimely responses to the Request For
Admissions which Manor asked us to do in the appeal in the event we did not
sustain its Motion To Strike.
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Bureau of Litigation

Library: 'Brenda Houck .

For the Commonwealth, DER:
Marc A. Roda, Esq.
Central Region

For Appelilant:

Dwight L. Koerber, Jr., Esq.

Clearfield, PA
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COMMONWEALTH OF PENNSYLVANIA

ENVIRONMENTAL HEARING BOARD
101 SOUTH SECOND STREET
SUITES THREE-FIiVE .
HARRISBURG, PA 171010105 M. DIANE SM
717-787-3483 SECRETARY TO THE
' TELECOPIER 717.783.4738

BOYERTOWN AUTO BODY WORKS

V. . EHB Docket No. 91-321-MR
COMMONWEALTH OF PENNSYLVANIA ;
DEPARTMENT OF ENVIRONMENTAL RESOURCES : Issued: January 31, 1992

OPINION AND ORDER
, SUR
APPLICATION FOR RECONSIDERATION

Robert D. Myers, Member
Synopsis

Reconsideration of an order dismissing an appeal is denied when the
only reason cited for appellant's failure to cdmp]y with Board Orders
(including a Rule to Show Cause) is appellant's "erroneous impression" that a
stipulation with DER had spspended Board proceedings.

| OPINION

We have been requested, by a timely-filed Application, to reconsider
our Order of Ndvember 26, 1991 dismissing Boyertown's appeal as a sanction for
failing to combly with Board Orders. Pre-hearing Order No. 1, issued on
August 5, 1991, required Boyertown to file its pre-hearing memorandum on or
before October 21, 1991. Boyertown did not comply. As a result, on October
28, 1991, a Rule was issued directing Boyertown to show cause by November 18,
1991 why its appeal should not be dismissed as a sanction. The Rule |

specifically stated that receipt of the pre-hearing memorandum by November 18,
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1991 would act to discharge the Rule. Boyertown neither responded to the Rule
nor filed its pre-hearing memorandum. As a consequence, the appeal was
dismissed on November 26, 1991.

The only reason stated ih the Application to justify Boyertown's
disregard of our Orders is the "erroneous impressibn" that a stipulation with
DER had suspended Board proceedings. While we have the power tb reconsider
our Orders under 25 Pa. Code §21.122(a), that power is exercised only for
"compelling and persuasive reasons” and is generally limited to two specific
instances.which are not present here. The reason stated in the Application
is not enough to warrant reconsideration.

ORDER
AND NOW, this 31st day of January, 1992, it is ordered that the

Application for Reconsideration of Boyertown Auto Body works is denied.

ENVIRONMENTAL HEARING BOARD

Pratiny Weetfiing
MAXINE WOELFLING
Administrative Law Judge

Chairman

s d

ROBERT D. MYERS
Administrative Law Judge
Member
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Tevrance S Flpited
TERRANCE J. FITZPATRICK
Administrative Law Judge

Member

RICHARD S. EHMANN
Administrative Law Judge
Member

%@aﬂaé@vk

Jo N. MACK
. dministrative Law Judge
m

ber

DATED: January 31, 1992

cc: Bureau of Litigation
Library: Brenda Houck
Harrisburg, PA
For the Commonwealth, DER:
Carl Schultz, Esq.
Central Region
For the Appellant:

- Charles J. Phillips, Esq.
MOGEL, SPEIDEL, BOBB & KERSHNER
Reading, PA

sb
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ENVIRONMENTAL HEARING BOARD
101 SOUTH SECOND STREET
SUITES THREE-FIVE ’

HARRISBURG, PA 17101-0105 M. DIANE SMITH
717-787-3483 SECRETARY TO THE BOARD

TELECOPIER 717-783-4738

R.E.M. COAL COMPANY
V. . EHB Docket No. 91-536-E

COMMONWEALTH OF PENNSYLVANIA . :
DEPARTMENT OF ENVIRONMENTAL RESOURCES : Issued: January 31, 1992

OPINION AND ORDER

SUR RULE TO SHOW CAUSE AS TO
TIMELINESS OF APPEAL

By: Richard S. Ehmann, Member
Synopsis

This Board must dismiss this appeal for want of jurisdiction because
it was filed with the Board more than thirty days after R.E.M. Coal Company
("REM") received the Commonwea]th>of Pennsylvania Department of Environmental
Resources ("DER") civil penalty assessment, which is the subject of thfs
appeal. REM’s timely mailing of its appeal to the wrong location is not good
cause for this Board to grant REM leave to file its appeal nunc pro tunc.

OPINION

On October 28, 1991, DER assessed a civil penalty in the amount of
$45,000 against REM pursuant to Section 18.4 of the Surface Mining
Conservation and Reclamation Act, the Act'of May 31, 1945, P.L. 1198, as
amended, 52 P.S. §1396.22, and Section 605(b) of the Clean Streams Law, the
Act of June 22, 1937, P.L. 1987, as amended, 35 P.S. §691.605(b), for alleged
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violations of these statutes asserted within the Civil Penalty Assessment to
have occurred at REM’s Karimor Mine, which is located in Redbank Township;
Clarion County. | ‘

On December 9, 1991 this Board received REM’s appeal from this
assessment and assigned that appeal the instant docket nhumber. According to
the face of REM’s Notice of Appeal, REM received DER’s Civil Penalty
Assessment: on October 30, 1991.

Because the untimely filing of an appeal divests this Board of

Jjurisdiction to hear same under Rostosky v. Commonwealth, DER, 26 Pa. Cmwlth.
478, 364 A.2d 761 (1976), and because simple arithméticvsuggests December 9th
is more than the maximum thirty days to appeal under 25 Pa. Code §21252(a), as
measured from October 30, 1991, the Board issued REM a Rule To Show Cause why
"this appeal should not be dismissed as untimely. That Rule was returnable on
January 8, 1992.

On January 8, 1992 REM filed its Response To Show Cause Order. The
Response admits receipt of DER’s Civil Penalty Assessment on October 30, 1991
and states that the appeal was first mailed to the Board and postmarked
November 27, 1991. It then states that the appeal was mailed to an address
listed on the appeal form, but the appeal was returned to REM’s counsel on
December 4, 1991 "because the forwarding order expired". REM then states it
comp]ied with all procedures but the Board did not timely receive this appeaT
becausé there was no forwarding of this mail to the Board’s current address.

REM’s Response-does not state it is in the nature of a Petition For
Leave To Appeal Nunc Pro Tunc. However, this appeal had to have been filed
with us by November 29, 1991 to be timely if REM received this assessment on
October 30, 1991 as stated in both its Notice Of Appeal and its Response, so

it is clearly untimely, and, absent allowance of an appeal nunc pro tunc, we
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it is'c]ear1y untimely, and, absent allowance of an appeal nunc pro tunc, we

Tack jurisdiction over it. American States Insurance Company v. DER, 1990 EHB

338; Rostosky, supra.

For an appeal nunc pro tunc to be authorized by this Board, the
appellant must comply with 25 Pa. Code §21.53(a). This means that good:cause
to grant Teave to appeal must be shown. The courts have made it clear this

means fraud or a breakdown in the processes of this Board must be shown by

REM. West Penn Power Co. v. Goddard, 460 Pa. 551, 333 A.2d 909 (1975); Pierce

v. Penman, 357 Pa. Super. 225, 515 A.2d 948 (1986). Negligence or a mistake
by an appellant or its counsel does not excuse a failure to file a timely

appeal. State Farm Mutual Automobile Insurance Co. v. Schultz, 281 Pa. Super.

212, 421 A.2d 1224 (1980).

This Board’é address has been 101 South Second Street, Suites
Three-Five, Harrisburg, Pennsylvania, 17101, since May of 1988. It is exactly
this address which DER set forth in its Civil Penalty Assessment (attached to
REM’s Notice Of Appeal) as the address of this Board and fhe place at which
appeals from the assessment must be filed. Moreover, our address appears
within the Board’s rules of procedure as published at 25 Pa. Code §§21.32(e)
and 21.120(b). Finally, when our address changed notice thereof was provided
in the Pennsylvania Bulletin on April 23, 1988. See 18 Pa. Bull. 1964. Thus,
REM’s mailing of the appeal to the Board’s forﬁer'and now incorrect address is

not good cause to allow an appeal nunc pro tunc. Cadogan Township Board of

Supervisors v. Commonwealth, DER, 121 Pa. Cmwlth. 18, 549 A.2d 1363 (1988);

Kerry Coal Company v. DER, 1990 EHB 1206. Accordingly, we have no option but

to make this Rule absolute and enter an Order dismissing this appeal as

untimely.
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ORDER
AND NOW, this 31st day of January, 1992, it is ordered that this
| Board’s Rule To Show Cause dated December 19, 1991 is made absolute and the

appeal of REM is dismissed for lack of jurisdiction.

ENVIRONMENTAL HEARING BOARD

MAXINE WOELFLING
Administrative Law Judge
Chairman

ROBERT D. MYERS
Administrative Law Judge
Member

Wrw
TERRANCE J. FITZPATRICK :

Administrative Law Judge
Member

DATED: January 31, 1992

cc: Bureau of Litigation RITHARD S. NN
Library: Brenda Houck Administrative Law Judge
For the Commonwealth, DER: - Member
Robert M. Hanak, Esq.
Reynoldsville, PA

For Appellant:
Michael J. Heilman, Esq. ’Q'
Western Region ool o Cload
' JOS . MACK
med Ad strative Law Judge
Member '
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COMMONWEALTH: OF PENNSYLVANIA

ENVIRONMENTAL HEARING BOARD
101 SOUTH SECOND STREET
SUITES THREE-FIVE
HARRISBURG, PA 171010105 M. DIANE SMITH
717-787-3483 SECRETARY TO THE BOARD

TELECOPIER 717-783-4738

R.E.M. COAL COMPANY
V. ; EHB Docket No. 91-550-E

COMMONWEALTH OF PENNSYLVANIA : :
DEPARTMENT OF ENVIRONMENTAL RESOURCES : Issued: January 31, 1992

OPINION AND ORDER
SUR RULE TO SHOW CAUSE AS TO
TIMEL INESS OF APPEAL

By: Richard S. Ehmann, Member
Synopsis
: Where the face of R.E.M. Coal Company’s ("REM") Notice Of Appeal
indicates the appeal was taken more than thirty days after the Appellant
received notice of the Department of Environmental Résources ("DER") action,
thus making it untimely, and in response to the Board’s Rule To Show Cause why
its appeal should not be dismissed as untimely filed, REM states only that it
1n1tia11y and timely mailed the appeal to the wrong address for the Board, the
appeal is untimely and must be dismissed for lack of jurisdiction.
OPINION

On October 28, 1991, DER assessed a civil penalty in the amount of
$22,500 against REM pursuant to Section 18.4 of the Surface Mining
Conservation and Reclamation Act, the Act of May 31, 1945, P.L. 1198, as
amended, 52 P.S. §1396.22, and Section 605(b) of the Clean Stréams Law, the
Act of Juhe 22, 1937, P.L; 1987, as amended, 35 P.S. §691.605(b), for alleged

violations of these statutes asserted within the Civil Penalty Assessment to
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have occurred at REM’s Corsica Tipple, which is located in Limestone Township,
Clarion County. |
On December 9, 1991 this Board received REM’s appeal from this
assessment and assigned that appeal the instant docket number. According to
the face of REM’s Notice of Appeal, REM received DER’s Civil Penalty
Assessment on October 30, 1991.
| Because the untimely filing of an appeal divests this Board of

Jurisdiction to hear same under Rostosky v. Commonwealth, DER, 26 Pa. Cmwlth.

478, 364 A.2d 761 (1976), and because simple arithmetic sUggests December 9th
is more than the maximum thirty days to appeal under 25 Pa. Code §21.52(a), as
measured from October 30, 1991, the Board issued REM a Rule To Show Cause why
this appeal should not be dismissed as untimely. That Rule was returnable on
January 8, 1992.

On January 8, 1992 REM filed its Response To Show Cause Order. The
Response admits receipt of DER’s Civil Penalty AssessmentAon October 30, 1991
and states that the appeal was first mailed to the Board and postmarked
November 27, 1991. It then states that the appeaﬁ was mailed to an address
listed on the appeal form, but the appeal was returned to REM’s counsel on
December 4, 1991 "because the forwarding order expired". REM then states it
complied with all procedures but the Board did not timely receive this appeal
because there was no forwarding of this mail to the Board’s current address.

REM’s Response does not state it is in the nature of a Petition For
Leave To Appeal Nunc Pro Tunc. However, this appeal had to have been filed
with us by November 29, 1991 to be timely if REM receivedithis asseesment on
October 30, 1991 as stated in both its Notice Of Appeal and its Response, so

it is clearly untimely, and, absent allowance of an appeal nunc pro tunc, we
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Tack jurisdiction over it. American States Insurance Company v. DER, 1990 EHB

338; Rostosky, supra.

| For an appeal ndnc pro tunc to be authorized by this Board, the
appellant must comply with 25 Pa. Code §21.53(a). This means that good cause
to grant leave to appeal must be shown. The courts have‘made it clear this
means fraud ok a breakdown in the processes of this Board must be shown by

REM. MWest Penn Power Co. v. Goddard, 460 Pa. 551, 333 A.2d 909 (1975); Pierce

v. Penman, 357 Pa. Super. 225, 515 A.2d 948 (1986). Negligence or a mistake
by an appellant or its counsel does not excuse a failure to file a timely

appeal. State Farm Mutual Automobile Insurance Co. v. Schultz, 281 Pa. Super.

212, 421 A.2d 1224 (1980).

This Board’s address has been 101 South Second Stréet, Suites
Three—Five, Harrisburg, Pennsylvania, 17101, since May of 1988. It is exactly
this address which DER set forth in its Civil Penalty Assessment (attached to
REM’s Notice Of Appeal) as the address of this Board and the place at which
appeals from the assessment must be filed. Moreover, our address appears
within the Board’s rules of procedure as published at 25 Pa. Code
§8§21.32(e) and 21.120(b). Finally, when our address changed, notice thereof
was provided in the Pennsylvania Bulletin on April 23, 1988. Seé 18 Pa. Bull.
1964. Thus, REM’s mailing of the appeal to the Board’s formertand now
incorrect address is not good cause to allow an appeal nunc pré tunc. Cadogan

Township Board of Supervisors v. Commonwealth, DER, 121 Pa. Cmwlth. 18, 549

A.2d 1363 (1988); Kerry Coal Company v. DER, 1990 EHB 1206. Accordingly, we

have no option but to make this Rule absolute and enter an Order dismissing

this appeal as untimely.
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ORDER

AND NOW, this 31st day of January, 1992, it is ordered that this

Board’s Rule To Show Cause dated December 19, 1991 is made absolute and the

appeal of REM is dismissed for Tack of jurisdiction.

DATED: January 31, 1992
cc: Bureau of Litigation
Library: Brenda Houck
For the Commonwealth, DER:
Robert M. Hanak, Esq.
Reynoldsville, PA
For Appellant:
Michael J. Heilman, Esq.
Western Region
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD
101 SOUTH SECOND STREET
SUITES THREE-FIVE
HARRISBURG. PA 17101 M. DIANE SMITH
717-787-3483 SECRETARY TO THE BOARD
TELECOPIER: 717-783-4738 ‘

WESTTOWN SEWER COMPANY, WESTTOWN
TOWNSHIP, Intervenor and CHESTERFIELD
DEVELOPMENT CORPORATION, Intervenor

V. : EHB Docket No. 91-269-E
: (Consolidated)
COMMONWEALTH OF PENNSYLVANIA :
DEPARTMENT OF ENVIRONMENTAL RESOURCES : Issued: February 4, 1992

OPINION AND ORDER
SUR APPEALABILITY OF
DEPARTMENT OF ENVIRONMENTAL RESOURCES’
LETTER OF JUNE 7, 1991

By Richard S. Ehmann, Member
Synopsis

A letter from the Department of Environmental Resources ("DER") which
imposes no obligations upon the recipient and seeks to remind the recipient of
its ob]igations under the Taw does not constitute an action appealable by a
non-recipient third party.

OPINION

On June 7, 1991, DER wrote a letter to Westtown Township ("Westtown")

which states in full:

This Tetter is a follow-up to our May 8, 1991 meeting
regarding the Westtown Sewer Company.

Available information now indicates that an actual
hydraulic overload exists at the Westtown Sewer Company
wastewater treatment plant.

We wish to remind you of the requirements of Section 94.21

Municipal Wasteload Management Reguiations and of your
responsibilities under this section which states in part
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that "No building permit shall be issued by any
governmental entity which may result in a connection to
overloaded sewerage facilities or increase the load to
those facilities from an existing connection."”

If you should have any questions, please feel free to-
contact this office.

A copy of this letter was sent to Westtown Sewer Company ("WSC”).
Even though this letter was not addressed to WSC and did'not direct any
actions by WSC,,WSC appealed therefrom to the Board, referring to this letter
as a "Moratorium Order” andrcha11enging the bases for DER’s conclusion that
WSC’s plant was hydraulically overloaded.

On January 7, 1992, after a further review of DER’s letter, the Bbard
ordered all parties to file Briefs with it addressﬁng the question of whether
or not the letter constitUteé a final action or adjudication by DER.! 1In
contravention of that Order, Chesterfield Development Corporation has remqined
silent, filing no brief, and Westtown’s counsel has merely written a letter to
the Board stating he will file no Brief (in the apparent, though mistaken,
belief that filing such a brief was optional). WSC and DER have fi]ed the
required Briefs and they both contend that DER’s letter was appealable. |

The Board has taken the unusual action of requiring these Briefs
because if this letter is not a final action of DER,-then, as a Board, we lack

jurisdiction to hear this appeal. Swatara Township Authority v. DER, 1987 EHB

757 Township of Franklin v. DER, 1987 EHB 293; Sandy Creek Forest7 Inc. v.

Commonwealth, DER, 95 Pa. Cmwlth. 457, 505 A.2d 1091 (1986); Ed Peterson and

James Clinger v. DER, 1990 EHB 1224.

1 The appeal from this letter is consolidated with another WSC appeal from
a DER letter to WSC dated August 14, 1991. This August 14, 1991 letter is
discussed below. Neither the parties nor this Board has questioned the
appealability of that letter.
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In its Memorandum In Response To Board’s Order, WSC says that letters
of this type‘have consistently been held by the Board and the Courts to be.
appealabie, just as simi1ér actions imposing bans have been held appealable.
WSC contends that the cases cited above, all of which were cited in the
Board’s order to the parties to brief this issue, are distinguishable because
they did not involve any present infringement on any existing "permit or other
activities”.

DER’s Brief, though untimely filed, argues DER’s letter is an
adjudication. It argues this 1ettér informed Westtown that DER found that as
of June 7, 1991, WSC’s plant was hydraulically overloaded. DER also contends
each of the cited cases is distinguishable, either factually or legally.
Further, DER argues the instant Tetter is not merely an unappealable notice of
violation but represents a formal determination that a hydraulic overload
exists dnd, as a result, duties are imposed on WSC by automatic operation of
25 Pa. Code §94.21(a).

Pursuant to the Environmental Hearing Board Act, Act of July 13,
1988, P.L. 530, 35 P.S. §7511 et seq., the Board has the power and duty - to
hold hearingé and issue adjudications under 1 Pa.C.S. Ch. 5, Subch. A, on
orders, permits, licenses, or decisions of DER. Actions of DER are appealable
only if they constitute "adjudications” within the meaning of the
Administrative Agency Law, 2 Pa.C.S.A. §101, or "actions" as defined at 25 Pa.
Code §21.2(a). Plymouth Township v. DER, 1990 EHB 974. "Adjudications” are

defined as those actions which affect the personal or property rights,
privileges, immunities, duties, liabilities, or obligations of the parties. 2
Pa.C.S.A. §101. An "action" is defined in 25 Pa. Code §21.2(a) as follows:

Action--Any order, decree, decision, determination or
ruling by the Department affecting personal or property
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rights, privileges, immunities, duties, liabilities or
obligations of any person, including, but not Timited to,
denials, modifications, suspensions and revocations of
permits, licenses and registrations; orders to cease the
operation of an establishment or facility; orders to
correct conditions endangering waters of the Commonwealth;
orders to construct sewers or treatment facilities; orders
to abate air pollution; and appeals from and complaints for
the assessment of civil penalties.

Not every action of DER is an adjudication or final action, however. As Judge

Paladino wrote in Sandy Creek Forest, Inc., supra: "A letter from an agency

stating what the law requires is not a final action or adjudication and is not
appealable.” Id. at __ , 505 A.2d 1093. It is clear that the paragraph
advising Westtown of its responsibilities under 25 Pa. Code §94.21 does only
this. It merely informs Westtown of what these regulations require of it if
there is an overload. As such, that péragraph is not. appealable. See

Township of Franklin, supra; Perry Township Board of Supervisors v. DER, 1986

EHB 888; and Basalyga v. DER, 1989 EHB 388.

However, DER argues the letter is appealable because DER says it is
DER’s finding of' a hydraulic overload at WSC’s sewage treatment plant and that
obligations arise for WSC as a result. This letter is not directed to WSC.
The letter also does not indicate any absolute decision or final DER finding
of overload. It is not conclusive, but hedges, saying only that current
information shows an overload exists. Moreover, recitation of DER’s finding

of a violation of a Taw, such as an existing overload, constitutes only a

notice of violation. M.C. Arnoni v. DER, 1989 EHB 27. A DER finding of
violation of a statute is not appealable if that is all that is stated in
DER’s notice thereof. Ed Peterson, supra.

An appeal very similar to that before us now is Swatara Township

Authority, supra. There, DER wrote a letter saying it had determined that
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Harrisburg’s sewage treatment plant would soon be overloaded. DER’s letter
directed Harfisburg to submit a plan under 25 Pa. Code §94.22 to prevent
this from occurring and said DER would not approve planning modules for
projects connecting to an overloaded interceptor sewer in Swatara Township
until bids were let for construction of the facilities to eliminate the
overload. There, also, this Board held the letter was unappealable as it

merely advised the township of DER’s future conduct and did not reject any

p]anning'modu1es. In accord, see York Township v. DER, 1986 EHB 515. In this
appeal DER’s letter did not threaten future action against WSC, nor did it
direct WSC‘or'Westtdwn to do anything.

The same cannot be said for the August 14, 1991 letter from DER to
WSC mentioned in footnote 1 above. There DER states:

The reports established that your seWage treatment facility

is hydraulically overloaded. It will be necessary for

[WSC], as permittee, to comply with Section 94.22 of

Chapter 94. This section requires that the permittee ... .
There DER makes a clear finding of overload and directs WSCvto undertake
actions in response thereto. That the August 14, 1991 letter is appealable
to this Board is not challenged. It is essential in our review of the June 7,
1991 letter and DER’s analysis thereof to consider both letters because of the
clear differences between the two. Of critical import is the absence in DER’s
brief of any explanation of why it was necessary for DER to prepare and send
this second Tetter to WSC if its first letter did all it now contends. If the
first Tetter was so clearly the appealable action, then the second letter is
redundant. The August 14, 1991 letter is not redundant, however, if the June
7, 1991 letter was not intended by DER to be appealable when it was issued.

Moreover, the case law cited above would say the June 7, 1991 Tetter is not
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appealable since it imposed no duties or obligations on Westtown or WSC.
Finally, DER is well aware of our decisions on the appealability of its
actjons, and we must conclude the June 7, 1991 letter was written with them in
mind and, thus, that the August 14, 1991 letter was not intended to be
redundant but was to be DER’s action which WSC could and did challenge.

We are also not convinced to the contrary by the cases cited in WSC's
brief. WSC cites us two cases which could be argued to be on point. In

Commonwealth, DER v. Borough of Carlisle et al., 16 Pa. Cmwlth. 341, 330 A.2d

293 (1974), DER issued an Order banning all connections to the Carlisle
Borough Sewer System Authority’s sewer system and the Borough appealed. In

East Pennsboro Township Authbritv et al. v. Commonwealth, DER, 18 Pa. Cmwith.

58, 334 A.2d 798 (1975), the appeal also arose when a ban on all further
connections was ordered by DER. Both cases deal with appeals arising from
administrative orders issued by}DER. Here it is clear that DER has not
ordered a ban on connections. »ATthough DER s empoWered to issue such orders
under 25 Pa. Code §94.31 and §94;32, DER clearly has not acted'under either
section in either of the two 1etters under appeal. When and if it does so,
such an order is appealable to this Board, but until it ddes, these cases are
not on point as to the issues now before us. WSC cites no cases supporting
its contention that letters of thisltype are consistently held to be
appealable, and the cases cited above demonstrate this is not correct in any
case. It also fails to show how this letter to Westtown infringes on its
"permit or other existing activities". Just because WSC says this does not
make it so, particularly in 1ightrof the pending appeal of the August 14, 1991
letter.

Accordingly, we enter the following Order.
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ORDER
AND NOW, this 4th day of February, 1992, it appearing that DER’s
Tetter of June 7, 1991 is neither an‘adjudication nor a final action of DER
and thus that WSC may not appeal therefrom to this Board, it is ordefed that
the appeal at Environmental Hearing Board Docket No. 91-269-E is dismissed for
want of jurisdiction and the appeal at Environmental Hearing Board Docket No.

01-386-E is unconsolidated therewith.

ENVIRONMENTAL HEARING BOARD

MAXINE WOELFLING 'g :
Administrative Law Judge

Chairman

(fisrt . I

ROBERT D. MYERS ’
Administrative Law Judge
Member

T Zvence TT F?:&d
TERRANCE J. FITZPATRICK

Administrative Law Judge

Member
,&?E;ézéé%’7

RDS. EHMANN
Administrative Law Judge
Member

88



o o it

Jo

N. MACK
Agmitistrative Law Judge
Mémber

DATED: Februrary 4, 1992

cc: Bureau of Litigation
Library: Brenda Houck
For the Commonwealth, DER:
Martha E. Blasberg, Esqg.
Southeastern Region
For Appellant:
Robert J. Sugarman, Esq.
Philadelphia, PA
For Intervenor Westtown Township:
Robert F. Adams, Esq.
West Chester, PA
For Intervenor Chesterfield Development
Corporation:
Jeffrey S. Brenner, Esq.
John R. Embick, Esq.
Philadelphia, PA
Fronefield Crawford, Jr., Esq.
West Chester, PA
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD
101 SOUTH SECOND STREET
SUITES THREE-FIVE
HARRISBURG, PA 171010105 M. DIANE SMITH
717-787-3483 SECRETARY TO THE BOARD
TELECOPIER 717-783-4738

KENNAMETAL, INC. EHB Docket No. 87-227-W

e oo

V.. H

COMMONWEALTH OF PENNSYLVANIA ;
DEPARTMENT OF ENVIRONMENTAL RESOURCES : Issued: February 6, 1992

OPINION AND ORDER SUR
PETITION FOR STAY PENDING APPEAL

By Maxine Woelfling, Chairman
Synopsis

The Board has authority pursuant to Pa.R.A.P. Nos. 170l(b)(1) and
1781(a) to stay an adjudication pending review by the Commonwealth Court. A
petition for stay is denied where the petitioner fails to cite any authority
which would arguably support its position that the Board erred in precluding
it from contesting the necessity for submission of a closure plan or the
provisions of the closure plan in its appeal of an order to implement the
plan.

OPINION

The baékground of this matter is set forth in the Board's November
27, 1991, adjudication dismissing Kennametal, Inc.'s (Kennametal) appeal of
the Department of Environmental Resources' (Departmént) May 14, 1987, order
directing Kennametal to implement a modified plan to close two hazardous waste
impoundments at its facility in Bedford Township, Bedford County. Kennametal

has petitioned the Commonwealth Court for review of the Board's decision at
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No. 2748 C.D. 1991. Presently before the Board for disposition is
Kennametal's January 21, 1992, petition for stay pending review, which was
filed in accordance with Pa.R.A.P. 1781(a).

Kennametal alleges that it has satisfied the criteria for grant of a
stay pending appeal. More specifically, it contends that it is likely to
succeed on the merits of its appeal to the Commonwealth Court, as the Board
committed errors of law in applying the doctrine of administrative finality to
preclude Kennametal from cha]]enging either the necessity for or content of a
hazardous waste closure plan in an appeal of an order to implement the plan.
Kennametal argues that it will suffer irreparable harm because it will be
forced to comply, at great cost, with a closure plan, the necessity for which
may be overturned if Kennametal succeeds on the merits of its appeal.

Finally, Kennametal asserts that there will be no harm to the public because
the lagoons at issue are secure and there are no releases of hazardous wastes.
| The Department, predictably, opposes Kennametal's request. It
alleges that the Board has no authority to issue a stay pursuant to Pa.R.A.P.

No. 1781(a) and that Kennametal's petition is essentially a petition for
supersedeas which must be evaluated in 1ight of the Board's rules of practice
and procedure at 25 Pa. Code §§21.76 - 21.78. The Department concludes by
urging the denial of Kennametal's petition for both procedural and substantive
deficiencies.

The position taken by the Department regarding the Board’s authority
to issue a stay pending appeal is inconsistent with the position it took in

Louis J. Novak, Sr., et al. v. DER, 1987 EHB 965. Moreover, it is also

directly contrary to the language of Pa.R.A.P. Nos. 1701(b)(1) and 1781(a).
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These two rules, when fead together, clearly autﬁorize the Board to stay its
adjudications pending review by the Commonwealth Court. In particular,
Pa.R.A.P. No. 1701(b)(1) states:
(b) Aufhority of a Trial Court or Agency After
Appeal. After an appeal is taken or review of a

guasijudicial order is sought, the trial court or
other government unit may:

(1) Take such action as may be necessary to
preserve the status quo, correct formal errors. in
papers relating to the matter, cause the record
to be transcribed, approved, filed and transmitted,
grant leave to appeal in forma pauperis, grant
supersedeas, and take other action permitted or
required by these rules or otherwise ancillary to
the appeal or petition for review proceeding.

(emphasis‘added)
As for the issue of what standards must be applied to Kennametal's request, we
believe that standards articulated by the Pennsylvania Supreme Court in

Pennsylvania Public Utility Commission v. Process Gas Consumers Group, 502 Pa.

545, 467 A.2d 805 (1983), are the applicable standards. While we have found
no decision which specifically addresses what standaras a government unit, as
opposed to a court, is to apply in evaluating a petition for Stay pending
review pursuant to Pa.R.A.P. No. 1781(a) it would seem logical that the

Process Gas criteria would also apply. Furthermore, in light of the

Commonwealth Court’s holding in Chambers Development Company et al. v.

Department of Environmental Resources et al., 118 Pa. Cmwlth. 97, 545 A.2d 404

(1988), that the Board’s standards for grant of a supersedeas are not
inconsistent with the Process Gas standards, the practical result is the same
whether we apply 25 Pa. Code §21.78 or Process Gas.

| A1l of this aside, Kennametal’'s petition must be denied because it
has failed to cite any authority which would arguably support its position

that it has a probability of success on the merits of its position that the
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Board erroneously held that because of its failure to appeal the Department’s
previous actions Kennametal could not attack the necessity for submission of ¢
hazardous waste closure plan or the contents of the modified closure plan.
Indeed, the weight of precedent clearly goes in the opposite direction, e.g.

James E. Martin v. Department of Environmental Resources, Pa. Cmwlth. __ ,

548 A.2d 672(1988), citing Commonwealth v. Derry Township, 466 Pa. 31, 351

A.2d 606 (1976), and Department of Environmental Resources v. Williams and

Liefsta Development Corporation, 57 Pa. Cmwlth. 8, 425 A.2d 87 (1981). Thus,

it is appropriate to deny Kennametal's petition for this reason. Iri-State

Asphalt v. Department of Transportation, Pa. Cmwlth. ___, 582 A.2d 55

(1990).

Because Kennametal has failed to cite any legal authority to arguably
support its position that it is likely to succeed on the merits of its claim
that the Board erred, it is unnecessary to consider its claims of irreparable
injury and lack of harm to the public. In any event, those claims, too, are

unsupported by citations to authority or affidavits.
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ORDER
AND NOW, this 6th day of February, 1992, it is ordered that

Kennametal's petition for stay pending review is denied.

ENVIRONMENTAL HEARING BOARD

Pagies Wesipiing

Administrative Law Judge
Chairman

DATED:  February 6, 1992

cc: Bureau of Litigation

Library: Brenda Houck

For the Commonwealth, DER:

Kurt J. Weist, Esq.

Central Region

For Appellant:

Robert W. Thomson, Esq.

Marshall J. Tindall, Esgq.

MEYER, DARRAGH, BUCKLER,
BEBENEK & ECK

Pittsburgh, PA

b1
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COMMONWEALTH OF PENNSYLVANIA

ENVIRONMENTAL HEARING BOARD
101 SOUTH SECOND STREET
SUITES THREE FIVE
HARRISBURG, PA 171010105 M. DIANE SMI-
717.787-3483 SECRETARY TO THE !
TELECOPIER 717-783-4738

EMPIRE COAL MINING AND DEVELOPMENT, INC.
v. - . EHB Docket No. 91-115-MR

COMMONWEALTH OF PENNSYLVANIA : '
DEPARTHMENT OF ENVIRONMENTAL RESOURCES : Issued: February 11, 1992

OPINION AND ORDER
SUR |
MOTION FOR SUMMARY JUDGMENT

Robert D. Myers, Mgmber

Synopsis

An applicant for a surface mining permit based its right to enter and
mine on a written agreement with the surface owner and a written agreement
with the mineral owner. The agreement with the surface owner expired while
the application was pending and the applicant then claimed that its right to
mine was not dependent thereon, referring to an unnamed court decision but
providing no abstract of title or other documentation. The Board holds that
DER was justified in denying the application.

OPINION

On March 18, 1991 Empire Coal Mining and Development, ‘Inc.
(Appellant) filed a Notice of AbpeaT from a February 12, 1991 letter of the
Department of Environmental Resources (DER) denying Appellant's Surface Mining
Permit Application, Number 49900102, for a 60-acre tract of land in Mount

Carmel Township, Northumberland County (Mining Site). The denial letter
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contained several reasons for DER's action, including Appellant's alleged
failure to file documents reflecting its‘r{ght to use the surface of the
Mining Site.!
| On April 19, 1991 DER filed a Motion for Summary Judgment with

supporting affidavits and legal memorandum. Appellant filed its Response,
accompanied by an affidavit and legal memorandum, on May 24, 1991. DER filed
a Reply Memorandum on June 6, 1991. Whi1e'a number of factual disputes are
raised, the facts upon which this Opinion and Order are based are undisputed.

DER‘s Motion is based upon section 4(a)(2)F of the Surface Mining |
Conservation and Reclamation Act (SMCRA), Act of May 31, 1945, P.L. 1198, as
amended, 52 P.S. §1396.4(a)(2)F, and Chapter 86 of DER’s regulations at 25 Pa.
Code. ' '

The statutory provision requires permit applicants to submit the
"written consent of the landowner” to entry upon the land by the applicant and
the Commonwealth prior to, during, and for five‘years after, the mining
operations. The regu]atory‘provisions beginning at 25 Pa. Code §86.61 are an
outgrowth of this requirement. Section 86.61 states that the applicant shall
submit information, inter alia, on the "ownership and control of the property
to be affected by the operations.” The information to be submitfed under
§§86.61, 86.62 and 86.64 is to be looked upon as a "minimum” requirement.

Section 86.62(a)(1) calls for the identification of record holders of

°

1 Appellant had filed the Application on December 28, 1989 in obedience to
~a Consent Order and Agreement (CO&A) dated July 28, 1989, between Appellant
and DER. The CO8A recited that Appellant commenced surface mining on the
Mining Site on or about April 1, 1988 under the mistaken assumption that an
October 22, 1987 letter from DER’'s Williamsport Regional Solid Waste Manager
had given the necessary approval. The terms of the CO&A, inter alia, required
Appeilant to post bonds and apply for a permit but permitted mining to
continue until the Application had been given final DER action. Appellant,
apparently, continued to mine until the Application was denied on February 12,
1991.
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interests in the “coal to be mined and areas to be affected by surface
operations and facilities.” Section 86.64 provided as follows at the time of

DER’s action:
§86.64. Right of entry.

(a) Each application shall contain a description
of the documents upon which the applicant bases
his legal right to enter and commence coal mining
activities within the permit area and whether
that right is the subject of pending court
litigation.

(b) The application shall provide for lands
within the permit area:

(1) a copy of the written consent of the
current surface owner to the extraction of
coal by surface mining methods; or

(2) a copy of the document of conveyance
that expressly grants or reserves the right
to extract the coal by surface mining
methods and an abstract of title relating
the documents to the current surface land
owner. :

DER's permit application form contains Module 5 entitled Property
Interests/Right of Entry. Section 5.1, which focuses on the permit area,
instructs the applicant to provide. the following:

(a) the names and addresses of every current
legal or equitable owner of record of the
property and the coal to be mined; the holders of
record of any leasehold interest in the property
or the coal to be mined; and any purchaser of
record under a real estate contract of the
property or the coal to be mined.

(b) the documents which the applicant bases the
legal right to enter and commence coal mining
activities and whether that right is subject or
pending court litigation. ’

(c) a Consent of Landowner (indicate whether it

is contained in this application or will be
submitted with a successive bonding phases.)
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In its Application, Appellant responded to the Module 5, section
5.1(a) requireﬁents by identifying Susquehanna Coal Company (Susquehanna)
under "Legal Owner of Property”, the County of Northumberland (County) under -
"Coal Ownership” and Mount Carmél Township (Township) under "Leasehold
Inter_est.”2 In response to section 5;1(b), Appellant submitted a "Coal
Lease for Surface Mining” between Susquehanna and Appellant, along with two
addenda,3 and an "Official Land Lease for Strip Mining” between the County
and Appellant, dated November 20, 1987. Appellant submitted, with respect to
section 5.1(c), a "Contractual Consent of Landowner” between Susquehanna and
Appellant, dated December 7, 1987 and recorded in the County on December 18,
1987.4 |

By the Coal Lease for Surface Mining, Susquehanna leased to Appellant
the "several seams of coaf underlying (and the surface and subsurface
overlying) the [Mining Site], which Lessee [Appellant] may mine and remove by
the strip mining methods only....” The Coal Lease had an initial_term of one
year from November 12, 1987. While the typed document contained provisions
for one-year extensions, the blanks were not filled in on the copy provided to
us. Since the Coal Lease did not terminate until November 11, 1990, see

infra, the parties either had some agreement on extensions or renewed the Coal

2 Attached to Module 5, section 5.1(a) is an Amended Lease Agreement,
dated August 19, 1983, between Susquehanna and the Township, pertaining to a
landfill maintained by the township on the same tract of land as the Mining
Site. ' - -

3 The Coal Lease itself is undated. The addenda both are dated November
12, 1987 and refer to the Coal Lease as bearing the same date. Therefore, we
will consider the Coal Lease to have been entered into on November 12, 1987.

4 Another Contractual Consent of Landowner, between the same parties and
pertaining to the same tract, is part of DER’'s Motion. This document is dated
December 28, 1987 and, apparently, had a map attached to it. In all other
respects it appears identical to the one dated December 7, 1987. We will

consider only the one filed by Appellant as part of its Application, since the
minor modifications in the later document will not affect our decision.
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Lease, by mutual consent, at the end ﬁf each successive one-year term. 2

Under the Official Coal Land Lease for Strip Mining, the County
leased to Joseph Sotonak and Dennis Molesevich, "T/A Empire Coal Mining and
v Deveiopment'Co...., a Partnership,"6 the "right to strip mine and remove
coal” from the Mining Site situated "within the boundaries of the Mt. Carmel
~Township Landfill area....” This Lease had an initial term of one year
(November 20, 1987 to November 19, 1988) with an option in the lessees to
‘renew for nine additional one-year terms.

Pursuant to the Contractual Consent of Landowner (DER’'s form),
Susquehanna acknowledged in bold print that Appellant "has the right to enter
upon and use the [Mining Site] for the purpose of conducting surface mining
activities.” In addition, Susquehanna irrevocably granted to Appe]]aht and
the Commonwealth a broad and all-encompassing right of entry onto the Mining
Site. |

DER sent a review letter to Appellant on July 30, 1990 specifying 37
matters that needed to be clarified. Among them were two items pertaining to
Module 5 - the correct lease agreement numbers and signature dates in section
5.1(b) and the original recorded Consent of LandoWher and accompanying map in
section 5.1(c). Apparently, these two items were taken care of by Appellant.
Subsequently, DER received a copy of a letter, dated September 17, 1990, from
Joseph J. Prociak, Susquehanna’s legal counsel, to Appellant. In the letter,
Prociak informed Appellant of the upcoming expiration of the Coal Lease on

November 11, 1990, of Susquehanna’s unwillingness to agree to any further

5 The Coal Lease referred to the Amended Lease Agreement with the Towﬁship
and required Appellant to refrain from any interference w1th the landfill
operations.

6 The d1screpancy between the entity named in this document and that named
in the Application is not discussed because it was not used by DER as a basis
for denying the App]1cat1on
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extensions and of Appellant’s duty to vacate the premises by the expiration
date.

In a letter dated November 19, 1990, DER advised Appellant that
certain matters specified in the July 30, 1990 letter remained unresolved. In
addition, DER referred to the September 17, 1990 letter from Prociak and
instructed Appellant to "update” Module 5, section 5.1(b) by submitting a
"copy of the reneWed signed lease, and lease number from the landowner.”

These matters were to be submitted by December 15, 1990 or the Application
would be denied. Appellant’s response to this letter, received by DER on
December 18, 1990, included only one document pertaining to Module 5 - a copy
of an October 25, 1990 letter from Appellant’'s legal counsel, W. Boyd Hughes,
to Prociak.

In his letter, Hughes set forth his opinion that Appellant "does not
need a lease with Susquehanna as the surface owner since the right to enter
upon the surface and disturb the surface in order to strip mine coal owned by
the mineral owner not only has been reserved to the owner of the mineral but
has been subsequently reaffirmed by the Pennsylvania Supreme Court.” “hi]e no
case name or citation was given, the reference was to a case that, allegedly,
involved the same tract of land as the Mining Site. DER received a copy of
Prociak’s reply letter of November 19, 1990, disputing Hughes’ opinion, and
demanding that Appellant vacate the premises and pay overdue royalties.

On or about January 30, 1991 a conference was held by telephone among
several DER officials and Appellant’s president, Dennis Molesevich.

Unresolved problems with the Application were discussed and Molesevich was'
informed that a denial was imminént. One of the problems concerned

Appellant’s right to enter the Mining Site and carry on mining activities in
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view of the termination of the Coal Lease with Susquehanna.

maintained that Susquehanna’s consent was unnecessary but that,

Molesevich

in any event,

Susquehanna’s signed Consent of Landlord was on record and in DER’s hands.’

On February 12, 1991 the same DER officials advised Molesevich by telephone

that a denial letter was being issued.

In the denial Tetter, DER devoted

several paragraphs to what it calls Appellant’s "Right to Use Surface of

Proposed Permit Area,” and then concluded with the following 1angUage.

| Empire now appears to take the position that
it does not need a surface lease from Susquehanna
Coal Company, the undisputed owner of the surface

estate, in order to extract coal from the site by.

the surface mining method. That assertion is
inconsistent with Empire’s original application,

which attempted to satisfy the requirements of 25

Pa. Code §86.64(b) by attaching a copy of a
surface lease with Susquehanna Coal Company
rather than by presenting title documents that
reserve to the owner of the mineral estate the
right to conduct surface mining. Furthermore,
since the termination of Empire’s surface lease
by Susquehanna Coal Company and the Department’s
November 19, 1990 request for an update of Module

. 5.1b, Empire has not submitted a single title

document to the Department. Empire’s application
does not include either (1) a current, effective
written consent of the surface owner to the
extraction of coal by the surface mining method,
or (2) title documents expressly granting or
reserving to the mineral estate owner the right
to extract coal by the surface mining method. As
a result, the application does not satisfy the
requ1rements of 25 Pa. Code §86.64(a) or (b),

the Department therefore must deny the
application under 25 Pa Code §86 37(1) and (7).

It is clear that, in order to obtain a permit, Appe]]ant had to

-establish its right to enter onto the Mining‘Site and remove the coal by

surface mining.

The documents filed with the Application fulfilled this

7 These details of the conference call are derived from Molesevich’s

affidavit.

result, we do not know if there is any dispute concerning them.
to view the situation in the light most favorable to the non-moving party,

Robert C. Penoyer v. DER, 1987 EHB 131, we will accept Molesevich’s version
for purposes of disposing of DER's Motion.
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requfrement. When informed, prior to action on the Application, that one of
the documents on Which Appe]]anf relied was no 1ongér in effect, DER properly
instructed Appellant to provide a substitute. This could have been
accomplished by the filing of a new document in whiéh Susquehanna granted the
right to surface mine (25 Pa. Code §86.64(b)(1)) or an abstract of title
connecting Appellant to a document of conveyance estab]fshing the right to
surface mine (25 Pa. Code §86.64 (b)(2)).

Appellant contends that it satisfied this requirement by providing
DER a copy of Hughes’ October 25, 1990 letter to Prociak. In its Notice of
Appeal and Response to DER’s Motion, Appellant cites Mount Caﬁmel R. Co. et
al. v. M.A. Hanna Co., 371 Pa. 232, 89 A.2d 508 (1952), as upholding
Appellant’s right to surface mine the "Jesse Brooks Tract” withouf the consent
of the surface owner.8 That case involved the right of M. A. Hanna Co. to
surface mine coal beneath a right-of-way owned and occupied by the railroad.
Hanna claimed the right on the basis of reservations and restrictions
‘contained in an 1891 document establishing the right-of-way. 'ance.the
grantor in that document (Hanna's predecessor in title) owned both the surface
and the minerals, legal princip]es relating to the severance of the two
estates werekspecif1Ca11y stated to be irrelevant. Whether coal could be
removed by sufface mining or had to be removed by deep mining turned, the
Supreme Court said, on "the interpretation of the words of the document....”
89 A.2d 508 at 510 (italics in original). Their interpretation of the words
found that surface mining was permissible.

How this decision endows Appellant with the right to engage in

surface mining on the Mining Site is an enigma. We have no certain proof that

8 We assume that this is the unnamed case referred to in Hughes' October
25, 1990 letter to Prociak.
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| the Mining Site is part of the Jesse Brooks Tract. While the Official Coal
Land Lease for Strip Mining between the County and Appellant indicates that
the mining operation is to be located on the "Jesse Brooks Tract,” we have no
way of knowing whether this is the same tract as that involved in the Hanna
case. Appellant maintains that we "must take judicial notice of the fact that
there is only one Jesse Brooks Tract in Northumberland County since it is an
original warrantee or patent as issued and therefore the portion of the Jesse
Brooks Tract which [Appellant] has the right to mine” is the same as that
involved in the Hanna case.

This is certainly not a matter of universal knowledge; and we are not
at liberty to supplement the record "by conducting a title search through any
such extended concept of judicial notice”: Active Amusement Company v. Zoning
Board of Adjustment, 84 Pa. Cmwlth. 538, 479 A.2d 697 at 701 (1984). Besides,
the Hanna case involved a right-of-way 60 feet wide running through the tract
and occupying in the aggregate no more than 30 acres. Even if we atcept
Appellant’s unsupported contention that the Mining Site is on the same Jesse
Brooks Tract as mentioned in the Hanna case, we would have to conclude that
the 60-acre Mining Site occupies much more of the tract than the right-of-way.
Since the ruling in the Hanna case construed the document establishing the
right-of-way, the rights adjudicated related solely to that 60-feet wide strip
of land. The ruling cannot be extended to other portions of the tract without
proof that the same wofds were used in other documents tied to those portions.
No such proof is before us. |

Appellant also contends that the Contractual Consent of Léndowner
signed by Susquehanna, recorded in Northumberland County and fiTéd with DER,

continued to satisfy the requirements of 25 Pa. Code §86.64(b)(1) even after
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the Coal Lease for Surface Mining terminated. Part of that document
irrevocably grants to Appe]]ant'and the Commonwealth the right to enter the
Mining Site prior to, during, and for five years after, mining operations take
place, but the purpose is for "inspecting, studying, backfilling, planting and
reclaiming the land and abating pollution....” Certainly this right of entry
is not affected by the termination of the Coal Lease.

The same cannot be said, however, with respect to the part of the.
document 1in which Susquehanna acknowledges that Appellant "has the right to
enter upon and use the land for the purposes of conducting surface mining
activities.” Construing that Tanguage to give Appellant a never-ending right
to enter and mine, in our opinion, would be unreasonable in the extreme. We
are reinforced in this conclusion by the language near the end of the document
which states that the "Consent shall not be construed to impair any
contractual agreement between” Appellant and Susquehanna. It is that
underlying agreement which formed the basis for Susquehanna’s acknowledgement
of Appe]]aht’s right to mine. ~ If Appellant’s right terminated &nder that
unimpaired agreement, Susquehanna’s ackhow]edgement did also. The Consent was
no longer effective to satisfy 25 Pa. Code §86.64(b)(1).

We can grant summary judgment when the pleadings, answers to
interrogatories, and admissioné on file, together with the affidavits, if any,
show that there 1is no genuine issue as to any matefia] fact and that the
moving party is entitled to judgment as a matter of law: Pa. R.C.P. 1035(b).
With respect to whether Appe]]ant satisfied the requireménts of SMCRA and
Chapter 86 of the regulations, pertaining to its right to enter and surface
mine the Mining Site, there are no disputes as to any material facts and DER

is entitled to judgment as a matter of law. Since this failure of Appellant

104



furnished adequate basis for DER's denial of the Application, we will dismiss
the appeal without considering fhe other reasons DER cited in its denial
letter and which Appellant challenged in this appeal.
ORDER
AND NOW, this 11th day of February, 1992, it is ordered that DER's

Motion for Summary Judgmeht is granted and Appellant's appeal is dismissed.

ENVIRONMENTAL HEARING BOARD

MAXINE WOELFLING e
Administrative Law Judge

Chairman

ROBERT D. WYERS 7
Administrative Law Judge

Member

TovranceS: F.«gaa‘i‘«'&

TERRANCE J. FITZPATRICK
Administrative Law Judge
Member
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DATED: February 11, 1992

cc:

sh

Bureau of Litigation
Library: Brenda Houck
Harrisburg, PA

For the Commonwealth, DER:

Kurt J. Weist, Esq.
Central Region

For the Appellants:

W. Boyd Hughes, Esq.
HUGHES, NICHOLLS & QO'HARA
Dunmore, PA
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Administrative Law Judge
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD
101 SOUTH SECOND STREET
SUITES THREE-FIVE
HARRISBURG. PA 17101 M. DIANE SMITH
717-787-3483 SECRETARY TO THE BOA
TeLecopier 717-783-4738

APPROVED COAL CORPORATION

v. - . EHB Docket No. 91-193-E
COMMONWEALTH OF PENNSYLVANIA ;
DEPARTMENT OF ENVIRONMENTAL RESOURCES : Issued: February 13, 1992

OPINION AND ORDER SUR
DEPARTMENT OF ENVIRONMENTAL RESOURCES
MOTION TO DISMISS

By Richard S. Ehmann, Member
Synopsis |

Where the applicant for a coal mining Ticense elects not to challenge
the merits of the Department of Environmental Resources ("DER") denial of its
application for the license and instead appeals from DER’s refusal to return
the $500 application fee on a theory of quantum meruit, the Board must grant
DER’s Motion To Dismiss for lack of jurisdiction because this Board is not
legislatively authorized to exercise judicial powers in equity and quantum
‘meruit relief is equitable in natu}e. However, since the Board 6f Claims is
authorfzed to deal with quasi-contractual issues according to 61 Pa. Code
§851.2, we will transfer this appeal to that forum for resolution pursuant to
42 Pa.C.S. §5103, rather than dismissing it outright. |

OPINION |

On May 15, 1991, Approved Cba] Corporation ("Approved") filed its

appeal with this Board from DER’s April 16, 1991 letter denying Approved’s
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application for a Surface Mining Operator’s License because Approved’s
application was not completed correctly and Approved had failed to remedy the
alleged deficiencies therein after notice from DER . DER’S license denial
letter alleges DER took this action pursuant to the Surface Mining
Conservation and Reclamation Act, ("Coal Act") the Act of May 31, 1945, P.L.
1198, as amended, 52 P.S. §1396.1 et seq., and the Non-Coal Surface Mining
Conservation and Reclamation Act, ("Non-Coal Act"), the Act of December 19,
1984, P.L. 1093, No. 219, as amended, 52 P.S. §3301 et seq. This letter also
recites a right to appeal that decision to this Board.

Approved’s Notice Of Appeal is less than clear as to what was being
challenged, since it says at one point that Approved is appealing a denial of
Incidental Coal Extraction.Permit No. 02900903 by letter from DER dated April
24, 1991. However, in Tisting the reasons for this appeal, Approved’s Notice
says Approved remitted $500 to DER in connection with the app]icétion for a
Surface Mining Operator’s License, the license has become unnecessary because
DER’s delay in issuing the Incidental Coal Extraction Permit prevehted
Approved from obtaining that permit, and Approved "seeks return of the $500
remitted for said Surface Mining Operator’s License".

Approved’s Pre-Hearing Memorandum clears up what is sought here by
again indicating Approved seeks return of this $500 "under the tﬁeory of
quantum meruit." Counsel for Approved further confirmed that the merits of
DER’s denial of the permit application were not at issue before the Board
during the hearing on the merits of this appeai. (T-14 and 15) 1 1n
Approved’s Post-Hearing Brief filed with us on January 8, 1992, it only argues

for return of the license application fee under a quantum meruit and does not

1 This is a reference to pages in the transcript of the hearing on the
merits of this appeal.
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challenge the merits of the license denial. Accordingly, under Lucky Strike

Coal Company et al. v. Commonwealth, DER, 119 Pa. Cmwlth. 440, 547 A.2d 447

(1988), it 1is only this fee issue which is before the Board for adjudication.

At the beginning of the hearing on the merits of this appeal held on
November 25, 1991, DER asserted that this Board Tacked the jurisdiction to
hear this appeal. DER asserts that this Board lacks both equitable powers and
the authority to adjudicate contract or quasi-contract claims. DER’s
contention is that Approved’s "quantum meruit" appeal seeks return of this
money on an equitable theory of implied contract, which is properly a matter
to be addressed by the Commonwealth’s Board of Claims, and that, in any case,
since this Board lacks equitable powers, we can not grant the relief sought
because quantum meruit (unjust enrichment) is an equitable remedy. (T-7
through T-10)

Since sustaining such an argument would be a final action of this
Board which can only be taken by the Board en banc rather than a single Board
~ member, the parties were directed to brief this issue in their Post-Hearing
Briefs. (T-14) |

After the testimony was concluded and transcripts thereof filed with
this Board, the parties filed Post-Hearing Briefs which in part addressed this
issue. Because DER’s argument has merit and the Board lacks jurisdiction over
this matter we have not prepared findings of fact or conclusions of law, but
Teave this task to the appropriate forum. |

In its Post-Hearing Brief DER argues correctly that Section 3(a) of
the Envfronmenta] Hearjng Board Act, the Act‘of July 13, 1988, P.L. 530, 35
P.S. §7513(a), creates an administrative tribunal with jurisdiction to heaf

appeals from "orders, permits, licenses or decisions of the Department”.
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DER then goes on to point out that in the past this Board has heid we

Tack Jjurisdiction over civil causes of action, citing Bob Groves-Plymouth Co.

et al. v. DER, 1976 EHB 266, and Berwind Natural Resources v. DER, 1985 EHB

356. Berwind, supra, is not 6n point. In Berwind, supra, we denied a Motion
For Leave To Join Additional Defendants because our rules do not allow
compulsory joinder and the Board was not 1egi$1ative1y empowered to adjudicate
rights between private parties (parties and unjoined entities).

Despite the above, DER is cdrrect that we cannot hear the instant
appeal as framed by Approved. In Bob Groves, supra, we granted a motion to
dismiss an appeal as moot where the Borough of Ambler, as a co-recipient of a
DER Order, had expended funds to correct the problem raised on DER’s Order and
objectéd to dismissal until it recovered its costs from the other recipient of
DER’s Order. In so doing, we said it appeared that the proper remedyvfor
Ambler was an assumpsit action in a Court of Common Pleas and we could not
adjudicate Ambler’s claims vis a vis, Bob Groves. Moreover, we have stated

more than once that this Board is not authorized to rule on contract

questions. - City of Harrisburg v. DER, 1988 EHB 946; Montgomery County v. DER,
et al., EHB Docket No. 91-053—E (Opinion issued December 3, 1991).

However, this appeal is not one involving contract interpretation.
Approved’s Pre-Hearing Memorandum and Post-Hearing Brief assert
quasi-contractual theories of recovery which sound in equity. State Farm

Mutual Automobile Insurance Co. v. Jim Bowe & Sons, Inc., 372 Pa. Super.

186, 539 A.2d 391 (1988); Lichtenfels et al. v. Bridgeview Coal Co. et al.,

366 Pa. Super. 304, 531 A.2d 22 (1987), petition denied, 517 Pa. 631, 539 A.2d

811 (1988); McGraw-Edison v. Workmen’s Compensation Appeal Board (Ardeno et

al.), 120 Pa. Cmwlth. 19, 547 A.2d 1290 (1988). This Board is not statutorily



empowered to exercise judicial powers in equity. Marinari v. Commonwealth,

DER, 129 Pa. Cmwlth. 569, 566 A.2d 385 (1989); Westinghouse Electric

Corporation v. DER, 1990 EHB 575. Thus, we cannot grant the quasi-contractual
relief sought by Approved.

A review of Approved’s Brief on this point offers us no
enlightenment, since it says Approved can find no cases addressing the issue
of "refund of an Application Fee for a Surface Mining Operator’s License".
Approveq nevertheless urges that this jurisdiction is derived.from this
Board’s authority to adhinister and enforce the above mentioned statutes, The
Clean Streams Law, ("Clean Streams Law") the Act of June 22, 1937, P.L. 1987,
as amended, 35 P.S. §691.1 et seq.; Section 1917-A of the Administrative Code
of 1929, Act of April 9, 1929, P.L. 177 as amended, 71 P.S. §510-17;2 and
the Rules and Regulations promulgated by the Environmental Quality Board.
pursuant to these Acts. However, it is not this Board which is empowered to
administer these acts and regulations, but, rather,it is DER which has been so
empowered. This is spelled out explicitly in Section 510-17; Section 2 of the
Coa]'Act, 52 P.S. §1396.3(a); Section 5 of the Non-Coal Act, 52 P.S. §3305,
and Section 5 of the Clean Streams Law, 35 P.S. §691;5. Our authority to act
is spelled out in Section 4 of the Environmental Hearing Board Act, supra,
and, as stated above, it is not as broad as Approved argues.

This does not mean we must dismiss this appeal, however. 42 Pa.C.S.V
§§5103(a) and (d) provide:

(a) General rule - If an appeal or other matter is taken

to or brought in a court or magisterial district of this

Commonwealth which does not have jurisdiction of the appeal -
or other matter, the court or district justice shall not

2 Approved’s citation of this section as part of the Act of June 7, 1923,
P.L. 498, as amended, 71 P.S. §510-17, appears incorrect.
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quash such appeal or dismiss the matter, but shall transfer
the record thereof to the proper tribunal of this
Commonwealth, where the appeal or other matter shall be
treated as if originally filed in the transferee tribunal
on the date when the appeal or other matter was first filed
in a court or magisterial district of this Commonwealth. A
matter which is within the exclusive jurisdiction of a
court or district justice of this Commonwealth but which is
commenced in any other tribunal of this Commonwealth shall
be transferred by the other tribunal to the proper court or
magisterial district of the Commonwealth where it shall be
treated as if originally filed in the transferee court or
magisterial district of this Commonwealth on the date when
first filed in the other tribunal.

(d) Definition - As used in this section "tribunal" means
a court or district justice or other judicial officer of
this Commonwealth vested with the power to enter an order
in a matter, the Board of Claims, the Board of Property,
the Office of Administrator for Arbitration Panels for
Health Care and any other similar agency.

Section 5103 of the Judicial Code (42 Pa.C.S. §§5103(a) and (d)) allows the
transfer of an appeal from this Board to another tribunal with the

jurisdiction to hear same. See Thomas Fahsbender v. DER, 1988 EHB 417; Fisher

v. Findlay, 319 Pa. Super. 214, 465 A.2d 1306 (1983); Kim v. Estate of

Eiizabeth G. Heinzenroether, 37 Pa. Cmwlth. 328, 390 A.2d 874 (1978); Presock
v. Davis, 1 D&C 4th 218 (1989). Pursuant to Section 4 of the Act of May 20;
1937, P.L. 728, No. 193, as aﬁended, 72 P.S. 8§4651-4 and 61 Pa. Code §851.2,
it appears that the Board of Claims has authority to hear and determine aill
claims against the Commonwealth, including claims arising from action or
inaction by Commonwealth empldyees giving rise to an implied contract td
compensate the claimant. Accordingly, under the authority of 42 Pa.C.S.
§5103(a) the better procedure for this Board to follow is to transfer this

appeal to the Board of Claims for disposition. In so doing, we make no

findings as to the merit of Approved’s contention or the lack thereof.
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ORDER
AND NOW, this 13th day of February, 1992, it is ordered that the
instant appeal is transferred to the Commonwealth of Pennsylvania’s Board of

C]aims pursuant to 42 Pa.C.S. §5103.

ENVIRONMENTAL HEARING BOARD

MAXINE WOELFLING

Administrative Law Judge
Chairman

(st d, g

ROBERT D. MYERS
Administrative Law Judge
Member

T orence 7T F?M
TERRANCE J. FITZPATRICK

Administrative Law Judge
Member

RICHARD S. EHMANN
Administrative Law Judge
Member

%f’““‘“““‘s

Jo N. MACK
Admjfiistrative Law Judge
er

.-

DATED: February 13, 1992

113



cc: Bureau of Litigation
Library: Brenda Houck
For the Commonwealth, DER:
David A. Gallogly, Esq.
Western Region
For Appellant:

Michael S. Geisler, Esq.

Monroeviile, PA

med
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD
101 SOUTH SECOND STREET
" SUITES THREE-FIVE
HARRISBURG. PA 17101 M. DIANE SMITFH
717-787-3483 SECRETARY TO THE BO
TELECOPIER: 717-783-4738

LYCOMING SUPPLY, INC.
v. . EHB Docket No. 91-245-F

COMMONWEALTH OF PENNSYLVANIA :
DEPARTMENT OF ENVIRONMENTAL RESOURCES ¢ Issued: February 13, 1992

OPINION AND- ORDER

SUR CROSS-MOTIONS FOR
SUMMARY JUDGMENT

By Richard S. Ehmann, Member
Synopsis

Where there are no verified pleadings of record with the Bbard, the
parties have engaged in no discovery in the appeal and have then filed
unverified cross-motions for summary judgment which are unsupported by any
affidavits, the cross-motions must both be denied because they each fail to
estabiish that there are no genuine issues of material facts, let alone what
the facts underlying the appeal are.

OPINION

On May 23, 1991, DER issued a $21,000 civil penalty éssessment
against Lycoming for alleged violations by Lycoming of the Solid Waste
Management Act, the Act of July 7, 1980, P.L. 380, as amended, 35 P.S.
§6018.101 et seq. (SWMA); and the regulations promulgated thereunder at a site
in Hazle Township, Luzerne County. '

On June 20, 1991, Lycoming appealed therefrom to this Board. The

factual allegations set forth in its Notice of Appeal are not verified.
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Thereafter, Lycoming filed its Pre-Hearing Memorandum and made several factual
assertions therein but that filing also contains no verification. Our docket
shows - no evidence of any<discovery by either party. We have no record of
depositions, interrogatories or requests for admission.

After the filing of Lycoming’s Pre-Hearing Memorandum, DER filed its
unverified Motion For Summary Judgment and supporting brief. Therein DER
says:

Lycoming’s Pre-Hearing Memorandum sets out the factual

issue it wishes to litigate and, for purposes of the Motion

only the Department does not dispute the facts pertinent to

that factual issue.

Of course, Lycoming filed a Brief In Response To DER’s Motion, a
Cross-Motion For Summary Judgment and a Brief supporting saﬁe. As could be
guessed, a search of these three "filings" by Lycoming fails to disclose even
one verification. Not to be outdone, however, counsel for DER has filed an
Answer to Lycoming’s Motion in which DER admits and denies the allegations in
the Lycoming Motion. Counsel for DER also filed a Brief in opposition to
Lycoming’s Motion but, again, there are no verifications of DER’s averments.

As pointed out in the first sentence of DER’s Brief In Support Of
Motion For Summary Judgment: A summary judgment may be granted only when the
pleadings, depositions, answers to interrogatories, responses to requests for
admission, and affidavits show there is no genuine issue of material fact and

that the moving party fs entitled to Judgement as a matter of law. Robert L.

Snyder et al. v. Department of Environmental Resources,  Pa. Cmwlth.

588 A.2d 1001 (1991). The key to these motions is obviously that the factual
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positions of the parties are fixed through verified pleading, verified or
sworn discovery and affidavits so that the legal issues may be addressed based
upon such a factual background.

Here, we have no factual background whatsoever. A notice of appeal
is not a pleading under Pa.R.C.P. 1035 because it contains more than factual
averments; its averments are conclusory at best and its factual averments are

unverified. See Dorothy E. Hendrickson et al. v. DER, 1989 EHB 1148. The

parties have conducted no discovery, filed no éffidavits and failed to
verify the allegations in their motions and responses. Moreover, DER’s'
statement that for purposes of its Motion it will admit the facts as asserted
by Lycoming does not create a factual backdrop, where the "facts" as asserted
by Lycoming are themselves unsworn or unverified.

When we cannot get past the first part of the test of this class of
motions, i.e., the lack of a genuine issue of material facts, we never reach

‘the poiht of being able to judge the merits of the legal issues. (Concerned

Residents Of The Yough, Inc. v. DER, 1990 EHB 38; Monessen. Inc. v. BER, 1990
EHB 465. That is the case here, and, accordingly, we enter the‘f011owing
Order.
ORDER
AND NOW, this 13th day of February, 1992, it is ordered that DER’s
Motion For Summary Judgment and Lycoming’s Motion For Summary Judgment are
denied. Further, DER is ordered to file its Pre-Hearing Memorandum in this

matter on or before February 28, 1992.
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DATED: February 13, 1992

cc: Bureau of Litigation
Library: Brenda Houck

For the Commonwealth, DER:

G. Allen Keiser, Esg.
Northeastern Region
For Appellant: :
Andrea B. Bower, Esq.

Williamsport, PA

med
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ICHARD S. EHMANN
Administrative Law Judge
Member



COMMONWEALTH OF PENNSYLVANIA

ENVIRONMENTAL HEARING BOARD
101 SOUTH SECOND STREET
SUITES THREE-FIVE
HARRISBURG, PA 17101-0105 , M. DIANE SMIT
717-787-3483 . SECRETARY TO THE E
TELECOPIER 717-783-4738

- HANOVER TOWNSHIP

v. - EHB Docket No. 91-508-MJ

COMMONWEALTH OF PENNSYLVANIA,

DEPARTMENT OF ENVIRONMENTAL RESQURCES :

and ALEX E. PARIS CONTRACTING COMPANY, :

INC., Permittee :

AES BEAVER VALLEY, INC., Intervenor : Issued: February 19, 1992

OPINION AND ORDER
~ SUR
MOTION TO DISMISS

kBy Joseph N. Mack, Member

Synopsis

The permittee's motion to dismiss is granted. Although issuance
of a permit to operate a landfill does not excuse a permittee from complying
with Tocal ZOning ordinances, there is no requirement under the Solid Waste
Maﬁagement Act that DER's permit decisions must take into aécount local zoning
laws. Finally, as to the Township's objection that the permit does not give
it the right to inspect the permitted site,_there is nothing in the Solid Waste
Management Act which would entitle the Township to such right of inspection.

OPINION

This matter was originated by Hanover Township's (Township) filing
of an appeal on November 21, 1991 from the granting by the Commonwealth of
Pennsy]vania, Department of Environmental Resources (DER) of Permit No. 300936
to Alex E. Paris Contracting Company, Inc. (Paris) to operate a residual waste
landfill in Hanover Township, Beaver County, Pennsylvania in accordance with

Article 5 of the Solid Waste Management Act, Act of July 7, 1980, P.L. 380,
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as amended, 35 P.S. §6018.101 et seq (SWMA). The appeal lists three
specific objections:

1. That the permit does not take into account the
zoning of ‘the area of the permitted site.

2. That the permit fails to take into account that
‘the Township has passed a resolution to enact a
curative amendment and is in the process of drafting it.
3. That the permit does not give the appellant
Township the same rights to inspect the permitted
,Site as DER has reserved for itself in the permit.
Permittee Paris filed a motion to dismiss the appeal on December 6,
1991 on the basis that none of the grounds set out in the Township's appeal
state a claim upon which this Board may grant relief. The Board on December 9,
1991 notified the Township and DER that any objections to the motion to Qismiss
were due in the Board's office no lTater than December 26, 1991. DER responded
on December 20, 1991, concurring with Paris' motion. To date the Board has
received no response from the Township.
The first matter on appeal deals with the question of whether the DER
has an obligation to consider the local zoning ordinances when granting a permit
“for a particular site under the SWMA. The Township states as follows in its
appeal:
Objection No. 1. Permit No. 300936 does not take into
account the fact that the location of a residual waste
Tandfill at this site is in violation of the Zoning
Ordinance of Hanover Township, Beaver County, Pennsylvania.
‘Even if we accept this statement as true on its face, the Board does

not have any basis for sustaining the appeal based upon prior precedent,

including but not Timited to, Borough of Taylor v. DER and Amity Sanitary

Landfill, 1988 EHB 237, and Hilltown Township Board of Supervisors v. DER and

Buxmont Refuse Services, Inc., 1988 EHB 1009. In each of these cases, the

appellant township took the position that it was an abuse of discretion for

DER to issue a permit under the SWMA when there were existing zoning or land
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use ordinances affecting the site for which the permit was issued. In Borough
of Taylor, the Board held that while the municipality may regulate the Tocation
of a solid waste management facility through its zoning ordinances, DER has

the authority to regulate the design and operation of the facility. DER does
not have the responsibility or authority to implement local zoning ordinances
in its permitting decisions, and there is no requirement in the SWMA that DER
decisions must be in compliance with or in deference to such local ordinances.
While issuance of a permit for the operation of a solid waste facility does

not excuse the permittee from complying with local zoning ordinances, that

is a separate matter from DER's review under the SWMA. See also, Larry D.

Heasley v. DER, EHB Docket No. 90-311-MJ (Consolidated) (Opinion and Order .

Sur Permittee's Motion for Partial Summary Judgment issued November 7, 1991.)

In the instant case, DER was not precluded from issuing the subject
permit to Paris under the SWMA merely because Paris did not or may not have
complied with the local zoning ordinance. We will therefore grant Paris'
motion to dismiss with respect to the first objection stated in the Township's
appeal.

The second objection of the wanship's appeal reads as follows:

Objection No. 2. Permit No. 300936 does not take into
account the fact that Hanover Township, Beaver County,
Pennsylvania passed a resolution to enact a curative
amendment on September 7, 1991, and is presently in
the process of drafting same.

The Township did not see fit to amp]ify this in any way in its notice
of appeal or when given the‘opportunity to respond to Paris' motion to dismiss.
If the Township is referring to an émendmént to its zoning ordinance, this
objection is dismissed for the reasons set forth above. If, on the other hand,
the proposed "curative amendment" pertains not to zoning but tb another local

ordinance, we fail to see how DER could have abused its discretion in issuing

this permit by failing to consider an amendment which has not yet been enacted
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and which the Township is simply "in the process of drafting". Thereforé,
we will grant Paris' motion to dismiss with respect to the second of the
objections stated in the Township's appeal.

Lastly, Paris séeké to have us dismiss the third part of the appeal
wherein the Township complains that the permit does not provide for participation
by the Township in the inspection of the site during the operation of the solid
waste landfill on an equaf basis with DER or in the same manner. We agree
with Paris that there is nothing in the SWMA which addresses the Township's
objection or which would entitle the Township to the same right of inspection
as DER. Nor has the Township elected to respond to this matter. Because the
Township has provided us with no grounds for its objection, and further because
we can find nothing in the SNMA which would mandate such an inspection right,
we grant Paris' motion to dismiss with respect to the third objection of the
appeal. |

In conclusion, we find that the Township's appeal has failed to state
any grounds upon which relief can be granted and we, therefore, enter the
following order: |

ORDER

AND NOW, this 19thday of February , 1992, it js ordered that the
motion to dismiss filed by Alex E. Paris Contracting Company, Inc. is granted,
and the appeal of Hanover Township, docketed at 91-508-MJ is hereby dismissed.

ENVIRONMENTAL HEARING BOARD

MAXINE WOELFLING
Administrative Law Judge
Chairman
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DATED:

cc:

ar

February 19, 1992

Bureau of Litigation:

Library, Brenda Houck

For the Commonwealth, DER:

Martin H. Sokolow, Jr., Esq.
Central Region

For Appellant:

Nancy E. Carr, Esq.

WALKER & CARR
Beaver, PA

For Permittee:

Ronald S. Cusano, Esq.

ECKERT SEAMANS CHERIN & MELLOTT
Pittsburgh, PA

For Intervenor:

Heather A. Wyman, Esq.

Thomas C. Reed, Esq.

BUCHANAN INGERSOLL, P.C.
Pittsburgh, PA

i

ROBERT D. MYERS
Administrative Law Judge
Member

‘el o Las

TERRANCE J. FITZP
Administrative Law Judge

Member
,45222%221«6~‘

RICHARD S. EHMANN
Administrative Law Judge
Member

‘ ‘kz’tibunclg_,
Jd N. MACK

Admimistrative Law Judge
Member
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COMMONWEALTH OF PENNSYLVANIA

ENVIRONMENTAL HEARING BOARD
101 SOUTH SECOND STREET
SUITES THREE-FIVE .
HARRISBURG, PA 171010105 M. DIANE SMITH
717-787-3483 SECRETARY TO THE BOARD
" TELECOPIER 717-783-4738

PENNSYLVANIA-AMERICAN WATER COMPANY
V. " . EHB Docket No. 90-122-MJ

COMMONWEALTH OF PENNSYLVANIA, :
DEPARTMENT OF ENVIRONMENTAL RESOURCES :  Issued: February 20, 1992

ADJUDICATION

By Joseph N. Mack, Member

Synopsis

The Department of Environmental Resources' Bureau of Dams and
Waterway Management is empowered by the Dam Safety and Encroachments Act and
25 Pa; Code §105.113 to incorporate a low flow release rate into é dam
modification permit. In establishing release Schedu]es for dams constructed
prior to August 28, 1978, DER may use the Q7-10 formula, provided it is
utilized in conjunction with the criferia contained in 25 Pa. Code
§105.113(c). MWhere DER has disregarded several factors set forth in 25 Pa.
Code §105.113(c) and §105.113(a) in calculating a release rate for a dam
constructed prior to August 28, 1978, it has not acted in accordance with the
requirements of the regulations, and the appeal is sustained.

Procedural History
This matter involves an appeal by Pennsylvania-American Water Company

("PAWC") of a permit issued to PAWC on March 5, 1990 by the Department of
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Environmental Resources ("DER") under the Dam Safety and Encroachments Act
("DSEA"), Act of November 26, 1978, P.L. 1375, as amended, 32 P.S. §693.1 et
seq. PAWC obtained the permit for the purpose of performing repair work on
the Philipsburg No. 3 Dam in Rush Township, Centre County. The appeal, fi]ed
March 22, 1990, challenges a special condition in the permit imposing a
minimum flow release requirement.

On November 21, 1990, PAWC filed a motion for summary judgment
asserting that DER, in calculating the minimum flow release rate, had
improperiy used the formula set forth in 25 Pa. Code §105.113(b). PAWC argued
that the formula contained in §105.113(b) was reguired for all dams and
reservoirs constructed after August 28, 1978, whereas the Philipsburg No. 3 .
Dam was built prior to that date. 1In an Opinion and Order issued December 18,
1990, the motion was denied on the basis that DER was not precluded from using
the formula of §105.113(b) for dams built prior to August 28, 1978.

A hearing was held on January 14, 1991, and post-hearing briefs were
filed by each of the parties on April 24, 1991. Reply briefs were submitted
on May 17, 1991. Any issues not preserved in.the post-hearing briefs are
deemed to have been abandoned. Laurel Ridge Coal, Inc. v. DER, 1990 EHB 486.
The record consists of one volume of transcript, eighteen joint exhibits ("Ex.

J-__"), four appellant exhibits ("Ex. A-_ "), and two Commonwealth exhibits

("Ex, ¢-_").1 -
1p reference to "T. __" herein is to a page in the transcript. A~
reference to "J.S. " is to a stipulated fact under section (e) of the

parties’ Joint Stipulation filed with the Board on December 21, 1990.
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FINDINGS OF FACT

1. The appellant is Pennsy]vania-Ameriéan Water Company, a corporation
orgaﬁized and existing under the laws of the Commonwealth of Pennsylvania with
its registered corporate office at 800 West Hersheypark Drive, Hershey,
Pennsylvania 17033. (J.S. 1)

2. The Commonwealth of Pennsylvania, Department of Environmehta]
Resources is the executive agency of the Commonwealth vested with the duty ahd
authority to administer the Dam Safety and Encroachments Act, 32 P.S. 693.1 et
seq.; Section 1917-A of the Administrative Code of 1929, Act of April 9, 1929,
P.L. 177, as amended, 71 P.S. §510-17; and the rules and regulations ‘
promulgated pursuant to each. (J.S. 2)

3. PAWC 1is a public utility providing water service in the Moshannon
Valiey in Centre and Clearfield Counties, Pennsylvania. (J.S. 3, 4)

4. PAWC services approximately 5200 customers in the Moshannon Valley
area. (J.S. 4; T. 13)

5. PAWC’s water supply is obtaihed mainly from Philipsburg Dam No. 3
(sometimes herein referred to as "Dam No. 3" or "“the dam") which is Tocated on
Cold Stream. (J.S. 5)

6. The dam was constructed in or about 1903. (J.S. 6)

7. A sufficient quantity of water is not available from Cold Stream to-
meet the demands of PAWC’s customers year-round; therefore, PAWC supplements
its supply from three wells and from Blue Spring which is pumped into
Philipsburg Dam No. 3. (J.S. 5; T.14)

8. PAWC, by letter dated July 6, 1989 from O’Brien and Gere Engineers,
Inc., applied for a permit to rehabilitate the Philipsburg Dam No. 3 on Cold

Stream in Rush Township, Centre County; (J.S. 6)
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9. The proposed modifications included (1) the construction of a new
concrete spillway, outlet channel, and spilling basin, (2) ovef]aying the
existing downstream slope of the earth embankment with roller compacted
concrete, and (3) constructing a new channel and concrete weir measuring
device downstream of Dam No. 3's 30-inch corrugated metal drain pipe. (J.S.
7)

10. PAWC's action in repairing the dam would not catch or withdraw more
water, or change the stream flow conditions which have existed for many years.
(J.S. 8)

11. When DER receives a dam permit application, the Chief of the Project
Review and Evaluation Section of the Bureau of Dams and Waterway Management
assigns it to an engineer for feview; he also notifies certain state and federal
agencies and other bureaus within DER and provides them with an opportunity
to submit comments. (T. 94)

12. Notification of PAWC's application was sent to various agencies and
bureaus for comment. ‘(T. 96)

13. In response, the United States Department of the Interior's Fish and
Wildlife Service, the Williamsport Regional Office of DER's Bureau of Water
Qua]ity Management, the Environmental Review Section of DER's Division of
Rivers and Wetlands Conservation, and the Pennsylvania Game Commission stated
they had no objection to issuance of the permit. (Ex. J-2, J-4, J-5, J-7)

14. The Pennsylvania Fish Commission and DER's State Water Plan Division
recommended that a lTow flow ré]ease requirement be incorporated in the permit,
primarily because of a trout fishery located in Cold Stream downstream of
the dam. (T. 96; Ex. J-13 and J-14)

15. Thomas Denslinger, Chief of the Ohio River Basin Section, is the

individual in the State Water Plan Division who reviewed the information
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oncerning PAWC's permit application and who recommended that a low flow
‘elease be incorporated into'the permit. (T. 133, 136)

16. When permit applications are submitted by facilities that are not
perating under an existing release requirement, DER reviews the application
.0 determine whether a release requirement would be appropriate. (T. 118,
37)

17. The purpose of a low flow release is for the protection of water
luality, fish and aquatic life, and instream and downstream usage, and to
:nhance recreational usage. (T. 95)

18. The engineer assigned to review PAWC's permit application was Arthur
Jdter of DER's Bureau of Dams and Waterway Management ("Bureau of Dams").

T. 91-93)

19. In response to the State Water Plan Division and Fish Commission's
omments, Mr. Alter calculated a Tow flow re]éase rate; taking into
onsideration the following factors: the purposes of a Tow flow release, the
ield of the reservoir, and the feasibility of incorporating a Tow flow release
nto Dam No. 3 without requiring changes in the plumbing. (T. 97-98)

20.. The first figure at which Mr. Alter arrived was a release rate of
00,000 gallons per day. (T. 98) Mr. Alter discussed this figure with Mr.
enslinger of the State Water Plan Division and both agreed it was high given
he safe yield of the reservoir. (T. 98)

21. The "safe yield" of a reservoir is the amount of water that can be
btained from the reservoir through a certain statistical period. "Net safe
ield" is the safe yield minus the amount of water lost through evaporation.

T. 39-40)
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22. The daily net safe yield of Dam No. 3 over a 50-year drought event
(i.e. the longest continuous period of drought contemplated within a 50-year
span) is 1.08 million gallons. (T. 56, 58)

23. Mr. Alter and Mr. Denslinger recalculated the low flow release rate,
using data contained in Water Resources Bulletin No. 15 ("Bulletin 15"), which
took into account differing geology in the area. (T. 98-99) This resulted
in a release rate of 363,000 gallons pér day. (T. 98)

24. The Bureau of Dams'_Division of Dam Safety issued the permit on
March 5, 1990. (Ex. J-1)

25. A Tow flow release rate of 363,000 gallons per day was incorporated
as a special condition to the pekmit issued to PAWC. (Ex. J-1)

26. In calculating the release rate, Mr. Alter used what is known as
the "Q7-10 formula" of 25 Pa.Code §105.113(b). (T. 120-122)

27. The Q7-10 formula does not take into account the storage capacity
of a reservoir. (T. 127)

28. After calculating the release rate for PAWC's permit using the Q7-10
formula, Mr. Alter compared that figure with the capacity of Dam No. 3. (T. 127)

29. The net storage capacity of Dam No. 3 is 8.9 million gallons, which
is the equivalent of approximafe]y five to six days' supply of water for the
Moshannon Valley. The normal storage capacity for a public water system is
a three to six month supply. (T. 37)

30. The system's péak tb average ratio of water demand by customers is
low. (T. 38) Consumption cannot be substantially reduced during a drought
period. (T. 39)

31. An Analysis of Drought Supply ("Drought Ana]ysis“) for Dam No. 3

/ .
was prepared in December 1990 by Richard W. Riethmiller, a consultant in the
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Jtilities~Division of Burgess & Niple, Ltd., an engineering consulting firm.
'T. 35, 36; Ex. J-18)

32. The Drought Analysis reviews the effect that the required release
vill have on PAWC's abi]ify tn serve its customers in the Moshannon Valley,
)articularly in the event of a drought period. (Ex. J-18)

33. After a 5-year drought event, the percentage of water remaining
in Dam No. 3 would be 83% with the releases compared to 100% without the
eleases. (Ex. J-18, p. 14; T. 48)

34. After a 10-year drought event, the percentage of water remaining
'n the dam would be 68% with the releases compared to 98% without the releases.
Ex. J-18, p.. 13; T. 47-48)

35. After a 20-year drought event, the percentage of water remaining
n the dam would be 45% with the releases compared to 93% without the releases.
Ex. J-18, p. 12; T. 46-47)

36. After a 50-year drought event, the percentage of water remaining
n the dam would be 17% with the releases compared to 76% without the releases.
Ex. J-18, p. 11; T. 44-45)

37. Dam No. 3 would not run dry even in the event of a 50-year drought
vent. (T. 140; Ex. J-18, p. 11)

38. With supplemental sources, Dam No. 3 could possibly have enough
ater to supply PAWC's customers in the event of a 50-year drought event.

T. 50-51)

39. On occasion in the past, DER has granted relief from release
equirements to water suppliers during times of severe drought. (T. 104,
05)

40. The pukpose of a reservoir is to augment supﬁ]y during periods

f time when inflow is less than demand. (T. 141)
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41. A reservoir supplying a public water systém should contain at least
a 30-day supply as a buffer zone in the event of drought or other emergency.
(T. 45) Dam No. 3 does not have the capacity for a 30-day supply. (T. 51-52)

42. The safe yie]d of Dam No. 3 is provided méin]y by the sustained
inflow of Cold Stream, rather than storage capacity of the reservoir.

(Ex. J-18, p. 10)

| - 43. Dam No. 3 would require no change in the plumbing structuré to allow
for a release. The drainpipe underneath the dam can be used for this purpose.
(T. 97, 126)

44, The flow through the drainpipe has not varied con;iderab]y over the
last 25 years. (T. 21)

45. The quality of the -water in Dam No. 3 is very good, with low
turbidity, low levels of iron and manganese, and an absence of taste or odor
problems. (7. 63-64)

46. ‘“Detention time" is the amount of time water remains in a reservoir
before it is withdrawn. During this time, settling occurs, resulting in
lower, more consistent levels of turb%dity. (T. 75)

47. The more quickly a water subbly is drawn down and the shorter the
detention time, the higher the turbidity levels. (T. 76-77) This may result
in higher levels of iron and manganese, taste and odor problems caused by
decaying organic debris, and high chlorine levels. (T. 77, 79, 80)

48. The water treathent plan for bam No. 3 is not designed to treat
high turbidity levels. (T. 77, 78) |

49, If Dam No. 3 routinely began experiencfng higher levels of turbidity
and/or concentrations of iron and manganese, it would be necessary to install

flocculation and sedimentation devices at the treatment-p]an. (T. 78-79)
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50. Dam No. 3 experienced no problems with high turbidity or elevated
manganése and iron levels during drought conditions in 1988. (T. 82)

51. No aquatic 1ife.studies were conducted or considered by DER in
setting the minimum flow release requirement. (T. 108-109)

52. A fish kill at a hatchery in Tomtit Run, which flows into Cold
Stream downstream of the dam, which occurred‘in 1988 was likely caused by lack
of oxygen in the water of Tomtit Run due to a severe drought in the area.

(T. 25, 110-111, 145) Water from the dam does not flow past the hatchery.
(1. 25)

53. No water quality studies. were conducted or considered by DER in
setting the minimum flow release requirement. (T. 109)

54. The Bureau of Dams' Division of Dam Safety, which issued the permit,
is not an expert on water quality matters. Such matters are normally within
the expertise of the Bureau of Water Quality Management. ,(T. 109-110)

55. The Bureau of Water Quality Management made no récommendation that
a low flow release requirement be inserted into the permit. (T. 110)

56. No drought analyses, such as those contained in the Drought Analysis
drepared .-by Mr. Riethmiller, were prepared or reviewed by DER in setting the
ninimum flow release requirement. (T. 112)

57. Part of Mr. Alter's responsibility in issuing the permit was to
ietermine whether PAWC could meet the needs and purposesvof the reservoir
vhile complying with the re]ease requirement. (T. 112)

58. At the time the dam permit was issued containing the release
~equirement, DER did not know what the remaining water supply would be in the
rvent of a 50- or 20-year drought or at anyvpoint thfoughout the year.

T. 112)
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59. With respect to water usage, Dam No. 3 has a 27% rate of
unaccounted-for water. (T. 154-156) The target rate generally atcepted'by
DER for unaccounted-for water is 20%. (7. 142)

60. The unaccounted-for water at Dam No. 3 is higher than PAWC's other
systems, but is comparable to that of other water systems in the surrounding
area. (T. 156) The higher unaccounted-for rate may be due to rugged terrain
and mine subsidence in the area. (T. 156)

DISCUSSION
The issue on appeal is whether DER properly acted within its discretion
and in accordance with the applicable statute and regu]ations in setting a
minimum flow release requirement as a condition of PAWC's permit and, if so,
whethér the amount of the release requirement was properly calculated. Since

PAWC is challenging a condition of the permit, it carries the burden of proof.

25 Pa.Code §21.101(a); Western Pennsylvania Water Co. and Armco Advanced Materials

Corp. v. DER, EHB Docket No. 88-325-E (Consolidated) (Adjudication issued

February 22, 1991).

Section 9(b) of the DSEA'provides that DER "may impose such permit
terms and conditions regarding construction, operation, maintenance,
inspection and monitoring of the project as are necessary to assure compliance
with [the DSEA] and other laws administered by [DER], ihe Pennsylvania Fish
Commission and any river basin commission..." 32 P.S. §693.9(b).

The regulations, at 25 Pa.Code §105.113(a), provide as follows:

§105.113. Releases.

(a) The Department will impose general and
special conditions regarding release rates in a
permit for a dam or reservoir that it deems
necessary to maintain stream flows for the

purposes of protection of public health, water
quality control, conservation of fisheries and
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aquatic habitat, improvement of recreation and
protection of instream and downstream water uses.
The appropriate release rates for the dams and
reservoirs shall be established in accordance
with subsections (b) and (c).

Thus, DER clearly has the adthority to establish release rates in a
permit issued under the DSEA where it deems it necessary for the protéction of
public health, aquatic 1ife, water quality, or inStream/downstream uses. In
calculating release rates for dams constructed after August 28, 1978, DER is
required to use the formula contained in 25 Pa. Code §105.113(b), which is
known as the "Q7-10 formuia." For dams constructed pridr tb August 28, 1978,
such as Dam No. 3, there is no established formula which must be used.
Instead, DER is to set a "reasonable schedule for release rates” taking into
consideration the following factors:

(1) The purposes stated in subsection (a) and

.the particular needs of instream and downstream
water uses on the affected stream.

(2) The capacity of existing release works at

the dam and feasibility of potential modification

of the release works.

(3) The yield of the reservoir, and its

capability to meet release requirements and

satisfy the purposes and uses of the reservoir.

25 Pa. Code §105.113(c)

DER is not preciuded from using the Q7-10 formula in setting release
rates for dams constructed prior to August 28, 1978, so long as the criteria
of 25 Pa. Code §105.113(c) are followed. See Pennsylvania-American Water Co.
v. DER, 1990 EHB 1649.

In acting on PAWC’s application, DER So]icited comments from various
internal offices as well as other state and federal agencies. (F.F. 12, 13)

Although the modifications proposed by PAWC would not result in the withdrawal
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of more water from the stream or a change in stream flow conditions, PAWC's
application provided an opportunity for DER and the other agencies notified
to review whether a low flow release rate would be appropriate for Dam No. 3.
(F.F. 10, 16) 1In determining that a lTow flow release rate was appropriate,
DER considered comments submitted by the Pennsylvania Fish Commission and its
own State Water Plan Division, which recommended that a Tow flow release rate
be imposed. (F.F. 14)

Arthur Alter of DER's Bureau of Dams ca]cu]éted the rate of
release for the dam. (F.F. 18, 19) He took into consideration the following
factors when calculating the rate: the purposes of a low flow release, the
yield of the dam, and whether a low flow release could be 1mp]ementéd without
necessitating chanées in the plumbing structures of the dam. (F.F. 19) After
calculating the rate using the Q7—10 formula, Mr. Alter compared that figure
with the capacity of the dam in order to determine the reasonableness of the
rate. (F.F. 28) In arriving at an initial rate of 900,000 gallons per day,
Mr. Alter consulted with Thomas Denslinger of DER's State Water Plan Division.
Both determined the rate to be too high given the safe yield of Dam No. 3.
(F.F. 20) Mr. Alter and Mr. Denslinger then recalculated the rate using data
from the Water Resources Bulletin No. 15 which factored in the differing
geology of the area. (F.F. 23) This resulted in the figure of 363,000
gallons, which was the release rate inserted into PAWC's permit. As noted
previously, the Q7-10 formula may be used for calculating a release rate for
a dam built prior to August 28, 1978, such as the dam in question, provided that
DER also considered the factors contained in 25 Pa.Code §8105.113(a) and (c)
in determining a reasonable rate. Therefore, we next tqrn to DER's consid-

eration of the factors set forth in sections (a) and (c) of §105.113.
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DER's purpose in instituting a Tow flow release rate for Dam No. 3
was the protection of a fishery located downstream -of the dam. (F.F. 14, 19)
AThis decision was based upon the recommendation of its own State Water Plan
Division and the Pennsy]vahia Fish Commission. (F.F. 14) Conservation of
a fishery is clearly one of the purposes set forth in 25 Pa.Code §105.113(a)
for instituting a low flow release schedule.. Therefore, DER's purpose in
requiring a release schedule for Dam No. 3 was in accordance with the intent
of §105.113(a). Yet, by DER's own admission, it conducted no aquatic life
study in the stream, nor did it review the findings of any such study which
may have been performed by another agency. (F.F. 51) Nor does it appear from
the evidence and testimony presented at hearing that DER relied on any such
study or review by the Fish Commission or the State Water Plan Division, which
had made the recommendation. Although counsel for DER stated that limited
studies of this nature were performed by the Ffsh Commission after PAWC's appeal
was filed, no one from the Fish Commission testified as to the fihdings df
these studies. (T; 129) Rather, it appears that DER made the decision that
a Tow flow release was necessary for conservation of the fishery, but went
no further than.this initial determination in calculating the rate of release.
Thus, it appears that no consideration was given as to whether the actual release
rate inserted into PAWC's permit was sufficient to accomplish the purpose it
was designed to achieve.

Another factor to be considered under §105.113(a) is water quality.
Mr. Alter acknowledged that the Division of Dam Safety, which issued the permit,
is not an expert in water quality matters. (T. 54) As for the Bureau of Water
Resources Management ("BWRM") (oflwhich the State Water Plan Division is a

part), thé BWRM did not consider itself to be competent in the area of water
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quality in an appeal involving Western Pennsylvania Water Company. See Western

Pennsylvania Water Co., supra, at p. 44-45. Rather, such matters are

normally within the expertise of the Bureau of Water Quality Management
("BWQM"). - (F.F. 54) When solicited for comments regarding PAWC's permit
application, the BWQM made no recommendation regarding a low flow release
requirement. (F.F. 55) The Division of Dam Safety made no further inquiry
of the BWQM regarding the subject of water quality before incorporating the
release rate into PAWC's permit. Nor were any water quality studies conducted
or even considered by the Division of Dam Safety in establishing the re]easé
rate in question. (F.F. 53) Thus, we find that DER did not properly take
water quality into consideration in setting the release rate schedule for Dam
No. 3, as required by 25 Pa.Code §105.113(a) and (c).

Nor did DER consider the effect of the low flow release on PAWC's
ability to meet the needs of its customérs in the event of a drought'period.
No drought analyses were prepared or examined by DER in its review. (F.F. 56)
DER was unable to stéte what the remaining water supply in the dam would be
in the event of an extended period of drought if the release requirement were
incorporated. (F.F. 58) Although Mr. Alter testified that in the past DER
has on occasion granted relief from release requirements to water suppliers
during times of severe drought (F.F. 39), there is no'guarantee that any such
relief will be granted»in»the event of futuré drought. Thus, we find that
DER did not fully consider the dam'é ability to meet the release requirements
while still satisfying its primary purpose, as required by 25 Pa.Code

§105.113(c)(3).
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In summary, §105.113(c) of the regulations requires that when DER
ets a release rate schedyie in a permit for a dam constructed prior to
ugust 28, 1978, it must take into consideration the factors set forth in
§105.113(a) and (c). As noted previously in this discussion, although DER
id review some of the factors enumerated in sections (a) and (c) of §105.113,
t completely disregarded others, including water quality, conservation of
‘isheries and aquatic life, and the dam's ability to meet the proposed release
‘equirement while still satisfying the purposes and uses of the dam. Most
otably, although the stated purpose for incorporating the release requirement
nto PAWC's permit was the protection of a fishery located downstream of the
am, DER never even performed or reviewed any aquatic life studies to deter- -
line whether the proposed release rate would achieve the aforestated goal.
F.F. 14, 51)

In conclusion, we findrthat DER does have the power to set low flow
‘elease rates in permits issued under the DSEA, for the purposes set forth
n 25 Pa.Code §105.113(a). Moreover, we find that DER may utilize the Q7-10
‘ormula of 25 Pa.Code §105.113(b) when establishing release rates for dams
onstructed prior to August 28, 1978; however, in doing so, DER must abide
y the requirements of 25 Pa.Code 8105.113(c), and take into consideration
he factors set forth therein, as we11 as those found in paragraph (a) of
'105.113. -Because DER diéregarded a number of the factors of §§105.113(a)
ind (c) when calculating the release rate in question, we cannot find that
IER acted properly and in accordance with the regulations in establishing the
‘elease rate set forth in PAWC's permit. Therefore, we find that PAWC has met
ts burden of proof in this appeal, and the minimum flow release rate set forth

s a special condition of PAWC's permit is hereby fbund to be invalid.
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CONCLUSIONS OF LAW

1. The Board has jurisdiction over the parties and the subject matter
of this appeal.

2. PAWC bears the burden of proof in this appeal of a special condition
of its permit. 25 Pa.Code §21.101(a).

3. DER has the power to impose minimum‘flow release conditions in permits
issued under the DSEA. 32 P.S. 8693.9(b); 25 Pa.Code §105.113(a).

4. In calculating release rates for dams constructed prior to August 28,
1978, DER must consider the factors set forth in 8105.113(a) and (c).

5. In ca]cu]afing release rates for dams constructed prior to August 28,
1978, DER may use the Q7-10 formula provided that the calculation results in
a reasonable schedule of rates taking into consideration the factors listed
in §105.113(a) and (c).

6. DER didvnot take‘into_consideratidn all of the factors of 25 Pa.Code
§105.113(a) and (c) when calculating the release rate 1ncorpor§ted into
PAWC's permit. In particular, DER disregarded the following factors: water
quality, conservation of fisheries and aquatic life, and the dam's ability -
to meet the proposed release requirement while still maintaining the uses and
purposes of the dam.

7. DER did not act in accordance with the regulations at 25 Pa.Code
§105.113(c) in determining the minimum flow release requirement incorporated
as a special condition to PAWC's permit. |

8. PAWC has met its burden of proving that the release rate established
by DER was an abuse of discretion and not in accordance With 25 Pa.Code ’

§105.113(c).
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ORDER
AND NOW, this 20th day of February ., 1992, it is hereby ordefed
that the appeal 6f Pennsylvania-American Water Company at Docket No. 90-122-MJ
is sustained, and the speéia] condition which is the subject of this appeal

is stricken from the permit.
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COMMONWEALTH OF PENNSYLVANIA

ENVIRONMENTAL HEARING BOARD
101 SOUTH SECOND STREET
SUITES THREE-FIVE
HARRISBURG, PA 171010105 M. DIANE SMI
717-787-3483 SECRETARY TO THE

TELECOPIER 717-783-4738

DONALD ZORGER
v. - EHB Docket No. 90-321-MJ

COMMONWEALTH OF PENNSYLVANIA, :
DEPARTMENT OF ENVIRONMENTAL RESOURCES : Issued: February 20, 1992

ADJUDICATIGON

By Joseph N. Mack, Member

Synopsis

The Department of Environmental Resources ("DER") met its burden
of proving that the appellant burned demolition waste without a permit in
violation of the Solid Waste Management Act. We hold further that DER did
meet its burden of proving the reasonableness of the civil penalty assessed

against the appellant for this violation.

_ Background
This matter involves an appeal filed by Donald Zorger ("Mr. Zorger")
on July 30, 1990, challenging a Civil Penaity Assessment in the amount of
$5000 issued to Mr. quger by DER on June 28, 1990. The ciyi]_pena]ty was

assessed in response to a notice of violation issued to Mr. Zorger on May 31,
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1990, which charged Mr. Zorger with violation of §610(3) of the Solid Waste
Management Act ("SWMA"), Act of Ju1y’7, 1980, P.L. 380, as amended, 35 P.S.
§6018.101 et seq., at §6018.610(3). Specifically, the May 31, 1990 notice of
Vioiation was issued.to Mr. Zorger for burning demolition waste without a

- permit. In this appeal, Mr. Zorger is challenging both the reasonableness of
the civil penalty as well as the fact of the violation for which the penalty
was assessed. Mr. Zorger asserts that no permit was needed for thé activity
which is the subject of the May 31, 1990 notice of violation.

A hearing was conducted on February 19, 1991, with both pértiés
represented by counsel. The record consists of nine exhibits, introduced by
DER, and a transcript of 113 pages. After a full and complete review of the
record, we make the following findings of fact.

FINDINGS OF FACT

1. The appellant is Donald Zorger, an individual with an address of P. 0.
Box 14, R.D. #1 Grampian, Pennsylvania 16838. (Notice of Appeal; T. 70)1

2. The appellee is the Department of Environmental Resources, the agency
of the Commonwealth charged with the duty and authority of administering and
enforcing SWMA, '35 P.S. §6018;101 et seq., and section 1917-A of the
Administrative Code, Act of April 9, 1929, P.L. 177, as amended, 71 P.S.
§510-1, at §510-17, and the rules and regulations promulgated thereunder:

3. Mr. Zorger and his wife own five acres of property located in a rural

~area in Penn Township, Clearfield County. (T. 70-72). His son lives on a

Loy, " is a reference to a page in the transcript of the hearing on
this matter. "Ex. _ " is a reference to an exhibit admitted at hearing. AT]
exhibits at the hearing were introduced by DER.
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portion of the property. (T. 71). The nearest residence is located
| approximately oné~quarter of a mile away. (T. 71-72)

4. The Borough of Curwensville contaéted Mr. Zorger about demolishing a
building known as the Park Hotel located in Curwensville. (T. 73-74)

5. Mr. Zorger had done no work demolishing a commercial buiiding prior to
being contacted by the Borough of Curwensville. (T. 73)

"~ 6. Mr. Zorger contécted the Williamsport Regional Office of DER to

inquire whether he could burn the waste from the demolition. The record
does not clearly demonstrate what Mr. Zorger was told by the Williamsport
office. (T. 74-75) | |

7. Mr. Zorger began deho]ishing the Park Hotel in the beginning of
December 1989. (T. 76) |

8. On December 20, 1989; James D. Greéne, a solid waste spécia]ist with
'DER’s Bureau of Waste Management,‘visited the site of the Park Hotel due to
reports that demolition waste Qas going to be burned. He dis;ussed with Mr.
Zorger DER’s regulations prohibiting the burning of sd]id waste, except
according to statute. (T. 6-7, 11, 76-77) | o

9. Mr. Greene visited Mr. Zorger’s property in Penn Township on December
22, 1989 in response to a telephone call that burning was taking p]ace. Mr.
Greene witnessed a pile of demolition waste burning on the prbperty. (T. 12;

Ex. C-2,3)2

2Exhibits C-1 through C-6 were admitted for the Timited purpose of showing
a prior violation for use in calculating the civil penalty assessment, and not
for the purpose of proving the Apr11 30 1990 violation which is the subject
of th1s appeal. . :

143



10. Mr. Greene again visited the Penn Township property on December 23,
1989. He again witnessed a'burhing pile of.demo1ition waste with Mr. Zorger
standing next to ft. (T. 14)

11. On December 26, 1989, Mr, Greene witnessed a tractor trailer being
loaded with demolition waste at the site of the Park Hotel. He fo]]owed the
tractor trailer to Mr. Zorger’s property in Penn Township, where it was
unloaded. (7. 14; Ex. C-4,5) -

12. On December 29, 1989, a notice of violation was issued to Mr. Zorger
based on Mr. Greene’s inspections at the site of the Park Hotel in
Curwensville and Mr. Zorger’s property in Penn Township. (T. 11, Ex. C-1)
Mr. Zorger entered into a consent assessment for the December 29, 1989 notice
of violation in the amount of $500. (T. 53)

13. Sometime after receiving the notice of violation, Mr. Zorger set up a
meeting with DER officials at the Williamsport Regional Offiée regarding the
demo]ftion waste. He was advised that he was not allowed to bury the waste or
to burn it outdoors, but that he could burn it in a furnace. (T.’77, 78-79)

14. During the week of April 18, 1990, Mr. Greene passed the Zorger
property several times and each time saw a pile of demolition waste on the
property. (T. 16)

15. Mr. Zorger’s expTanation for the pile of demolition waéte which Mr.
Greene observed during the week of April 18, 1990 was that it consisted of
stones and brfcks remaining from demolition of the Park Hotel, which had been
pushed over a bank on his property. (T. 83)

16. On Apfi] 30, 1990, Mr. Greene visited the Zorger property and observed
Mr. Zofger standiﬁg next to a pile of burning demolition waste located on his

property and the adjacent property. (7. 17-18; Ex. C-7,8)
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17. The pile of burning waste which Mr. Greene observed consisted of
timbers, boards, and lattice materials., (7. 18)

18. Mr. Zorger’s explanation for the pile that Mr. Greene observed burning
on April 30, 1990 was that he was burning brush, trees that had blown ddwn,
and part of a shed that had blown down during a windstorm. (T. 81-82)

19. Mr. Greene could not identify the material burning on April 30, 1990
as being from the Park Hotel, but did identify it as being demoiition waste.
(T. 30, 32-33)

20. DER issued Mr. Zorger a second notice of violation on May 31, 1990
based on Mr. Greene’s observations on April 30, 1990. (Ex. C-9)

21. Mr. Greene again visited the Zorger property on June 11, 1990. He
observed that demolition material had been burning in a pit located in the
same place where Mr. Greene had observed the April 30, 1990 fire. The
material consisted of partially burned pieces of board, lattice, and plaster.
(T. 19)

22. "Demolition waste" is waste generated from the demolition of a
building and usually consists of boards and plaster. (T. 33-34)

23. DER does not as a practical matter take enforcement action against
someone burning "a few boards" where the smoke doés not cross the property
line. What constitutes "a few boards" is left to the judgment and experience
of the individual inspector, but generally is no more than one-fourth of a ton
of material. (T. 35). On April 30, 1990, Mr. Greene witnessed Mr. Zorger
burning approximately one ton of material on hfs property. (T. 34-35; Ex.
-8, C-9) |

24. On June 28, 1990, Mr. Zorger was assessed a civil penalty for the

April 30, 1990 violation. (T. 55, 57). The penalty was calculated by R.
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Curtis White, an Environmental Protection and Compliance Specialist at DER’s
Williamsport RegionaT Office. (T. 39)

25. In assessing a‘civil penalty under SWMA, DER considers the following
factors: serijousness of the violation as it relates to threatened harm to the
environment or public; whether the violation was accidental, negligent, or
willful; and the savings to the violator. (T. 41)

26. Other factors are also considered on a case-by-case basis, such as
compliance history and cooperation of the violator. (T. 44-45)

27. DER uses a worksheet containing guidelines to assist in calculating
civil penalties. (T. 42)

28. The guidelines for assessing a penalty for environmental harm are as
follows: Severe harm -- $12,500 to $25,000; Moderate harm -- $5000 to
$12,500; and Low impact -- $1000 to $5000. (T. 43; Ex. C-10) |

29. Mr. White calculated the minimum penalty of $1000 for environmental
harm because Mr. Zorger did not harm the environment, but simply had committed
a violation of SWMA and the regulations. (T. 56)

30. The guidelines for assessing a penalty for intent of the violator are
as follows: Willful -- $12,500 to $25,000; Reckless behavior -- $5000 to
$12,500; Negligent behaviof»-- $500 to $5000; and Accidental -- no penalty.
(T. 43-44; Ex. C-10)

31. Mr. White assessed Mr. Zorger for wi]]fu] intent because he had prior
knowiedge of the regulations. He calculated a penalty of $12,500, at the
lowest end of the willful range. (T. 56-57)

32. Mr. White also factored in an‘additiona1 $675 because this was Mr.
Zorger’s second violation. (T. 57). This,provided a total calculation of

$14,175. (T. 57, 59)

146



33. DER did not assess Mr. Zorger in the amount of ité initial calcutation
of $14, 175. Rather, it reduced the amount of the actual assessment to $5000
because it considered that amount to be a "reasonable penalty that fit the
violation..." (T. 59)

34. DER arrived at the figure of $5000 based upon its review of the scale
of penalties which had been issued for similar violations in that region. (T.
59-61)

35. A civil penalty assessment in the amount of $5000 was issued to Mr.
Zorger on June 28, 1990. (Notice of Appeal)

35. Mr. Zofger appealed the civil penalty assessment on July 30, 1990.
(Notice of Appeal)

DISCUSSION

| In this appeal of the civil penalty assessed by DER on June 28, 1990
under SWMA, Mr. Zorger is challenging the amount of the penalty as well as the
fact of the underlying violation for which the penalty was assessed. The
burden of proof rests with DER to show by a preponderance of the evidence that
Mr. Zorger committed a violation of SWMA and, if so, that~the penalty assessed
is reasonable and authorized by law. 25 Pa. Code §21.101(b)(1l) and (3).
Gerald E. Booher v. DER, EHB Docket No. 89-204-MJ (Adjudication issued June
20, 1991).

Mr. Zorger is charged with burning demolition waste without a permit
on April 30, 1990 in violation of §610(3) of SWMA, 35 P.S. §6018.610(3). This
section reads in peftinent eart as follows:

§6018.610 Unlawful conduct
It shall be unlawful for any person or
municipality to:

iéj Burn solid wastes without a permit from the
department...
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The municipal waste regulations define "demolition waste" as the

following:

Solid wasfe resulting from the construction or

demolition of buildings and other structures,

including, but not Timited to, wood, plaster,

metals, asphaltic substances, bricks, block and

unsegregated concrete.
25 Pa. Code §271.1. |

We find that DER met its burden of showing that Mr. Zorger violated
§610(3) of SWMA, 35 P.S. §6018.610(3), by burning demolition waste without a
permit. On April 30, 1990, the date of the violation that formed the basis of
the May 31, 1990 notice of violation, DER solid waste spécia]ist James Greene
observed Mr. Zorger standing next to a pile of burning waste which consisted
of timbers, boards, and lattice materials. (F.F. 16, 17).3v Prior to that,
during the week of April 18, 1990, Mr. Greene had passed the Zorger property
several times and each time saw a pile of deﬁo]ition waste on thé property.
(F.F. 14). Although Mr. Greene cou]d‘not identify the material he saw burning
on April 30, 1990 as being from the Park Hoté], he was able to identify it as
demolition waste. (F.F. 19). When Mr. Greene visited the property on June
11, 1990, he again observed that demolition material had been burning in a pit
located in the same place as the burning on April 30, 1990. The pit cbntained
partially burned pieces of board, lattice, and plaster. (F.F. 21)
Mr. Zorger’s exp]énation for the April 30, 1990 incident was that he

was purning brush, trees, and parts of a shed which had blown down during a

windstorm. (F.F. 18). However, Mr. Greene identified the burning material

- as demolition waste consisting of boards and Tattice material. (F.F. 16, 17).

3uELF. " refers to a finding of fact set forth herein.
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When he next visited the site on June 11, 1990, he observed that the same
type of material had again been burning. (F.F. 21). We find Mr. Greene's
testimony and observations to be accurate and credible, and determine that
the evidence supports the finding that Mr. Zorger was indeed burning demolition
waste on April 30, 1990.

A violation of §610(3) of SWMA occurs when one burns solid waste
without a permit. There is no mention in the record directly stating that
Mr. Zorger did not possess a permit to burn waste. However, Mr..Zorger did
not raise the issue of possessing a permit in his appeai. Rather, one of thé
arguments made by Mr. Zorger in his appeal was that he was advised by DER that
no permit was required for his activities. Therefore, we find that Mr. Zorger
did not; in fact, possess a permit for the burning‘of solid wéste at the time
of the incident in question.

As noted above, Mr. Zorger stated that he was advised by DER that
no permit was needed for his activities. Mr. Zorger testified that he called
DER prior to demolishing the hotel to determine whether he could burn the waste
and that he was referred to DER's w111iamsport Regional Office. (F.F. 6).
Mr. Zorger testified that an unidentified individual af the Williamsport
office advised him that as long as the Township had no ordinance prohibiting
the burning of waste and no smoke crossed onto other properties, "it was all
right with them." (T. 75). Even if Mr. Zorger is correct in his assertion
that he initially misunderstood or was misinforméd by the Williamsport office,
he was apprised of DER's regulations with respect to the burning of waste when
Mr. Greene visited the site of the Park Hotel on December 20, 1989. (F.F. 8).
In addition, he met with DER officials in Williamsport following receipt of
the December 29, 1989 notice of violation, and was agaih advised that he was

not permitted to burn the demolition waste. (F.F. 13). Find]]y, the
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December 29, 1989 notice of violation provided additional notice to Mr. Zorger
that the burning of demolition waste without a permit was a violation of DER's
regulations. Therefore, even if Mr. Zorger were misinformed in his first
contact with DER's Williamsport office, he was fully informed of the
prohibition against burning at the time of the April 30, 1990 violation.

Along a similar line, Mr. Zorger argues that there is conflict within
the regulations as to whether open burning of waste is or is not allowed,
a]thbugh he cites us to no particular provision in support of his argument.
DER concedes that the Bureau of Air Quality may allow some open bqrning of
household waste on one's property without a permit so long as certain
criteria are met. However, Mr. Zorger points to nothing in the air quality
regulations which would allow him to burn demolition waste‘on his property
without a permit. Moreover, as stated in the previous paragraph, prior to
the April 30, 1990 incident, Mr. Zorger had been fully informed of the
applicable statutory and regulatory provisions and the prohibition against
burning demolition waste without a permit.

In summary, we find that DER has met its burden of proving the
violation in question, that is, that Mr. Zorger burned demolition waste
without a permit in violation of §610(3) of SWMA, 35 P.S. §6018.610(3).

We now turn to the question of the reasonableness of the civil
penalty assessed by DER for the aforesaid violation. OQur task in this
review is not to determine what penalty we would impose, but to determine
vwhether DER abused its discretion in setting the amount of the assessment.

Chrin Brothers v. DER, 1989 EHB 875. However, where we find that DER has

abused its discretion, we may substitute our discretion and modify a
penalty assessment. Id. Under the authority of §605 of SWMA, DER may assess

a civil penalty up to a maximum of $25,000 per day for any violation of the
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act or the regulations promulgated thereunder. 35 P.S. 86018.605. In setting
the amount of the penalty, DER is to consider the following factors: the
willfulness of the.vio]ation, damage to natural resources, cost of restoration
and abatement, savings resulting to the violator, and any othér relevant
factdrs.

DER arrived at an initial calculation of $14,175 by assessing the
following amounts: $675 for poor compliance history; $1000 for environmenfa]
harm; and $12,500 for wi]]fu]'intent; (F.F. 29, 31, 32). As to the first
factor, compliance history, the evidence indicates that Mr. Zorger committed
the ;ame violation in December 1989 and was warned at that time against
burning without a permit. The prior incident indicatés a failure on the part
of Mr. Zorger to attempt to comply with the‘applicable environmental
statutes and regulations. Therefore, we find that DER did not abuée its
discfetion in assessing Mr. Zorger a penalty based on his history of non-
compliance. Moreover, we find $675 to be a reasonable assessment on this basis.

With respect to the second factor, environmental harm, DER presented
no evidence as to potential harm to the environment resulting from Mr. Zorger's
actions. DER indicated that itldid not intend to prove that Mr; Zorger was
harming the environment, but simply that he had committed a vio]atibn of
SWMA, and it therefore assessed Mr. Zorger at the minimum end of the range
for environmental harm. (F.F. 28). However, we find that DER was required
to present at least some evidehce of potential environmenté] harm in drder
to assess a penalty fherefor, albeit a penalty at the minimum end of the range.
Because DER presented no evidence on this, we cannot find that it acted
reasonably in setting this penalty amount. Therefore, this factof should be

deducted from the total penalty calculation.
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As to the final factor, intent, DER determined Mr. Zorger's behavior
to have been willful because at the time of the April 30, 1990 violation he
had knowledge of the regulations with respect to burnihg waste. We find that
DER did not abuse its discretion in finding Mr. Zorger's violation to have.
been willful because at the time of the April 30, 1990 incident, Mr. Zorger
had knowledge of the prohibition against burning without a permft, yet
proceeded to act in contravention of the law.

In arriving at the final penalty amount, DER settled on an initial
figure of $14,175 but felt this to be high givén.the nature of the violation.
It then reviewed the sca]é of penalties which had been issued in that region
for violations of a similar nature and arrived at a figure of $5000 as a proper
and fair assessment. | |

We agree that the initial calculation of $14,175 was excessive given
the relatively low degree of severity of the violation, coupled with the Tack
of showing of environmental harm.

We find that DER properly took into consideration the factors listed
in 8605 of SWMA in calculating the civil penalty against Mr. Zorger.
Considering the evidence before us and §605 of SWMA, we find $5000 to be a.
fair and reasonable asseSsment based on the violation in question. Therefore,
we find that DER met its burden of proof with respect to the civil penalty
assessment issued to Mr. Zorger on June 28, 1990.

| ~ CONCLUSIONS OF LANW

1. The Board hasvjurisdiction over the parties énd subject matter of
this appeal.
2. DER bears the burden of proving that Mr. Zorger violated §610(3) of

SWMA, 35 P.S. 86018.610(3), and that DER did not abuse its discretion in
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issuing the June 28, 1990 civil penalty assessment. 25 Pa.Code §21.101(b)(1)

and (3); Booher, supra.

3. Mr. Zorger bears the burden of proving any affirmative defenses.

25 Pa.Code §21.101(a); Booher, supra.

4. Section 610(3) of SWMA prohibits any person from burning solid waste
without a permit from DER. 35 P.S..§6018.610(3).

5. Solid waste includes waste from the demolition of buildings and other
structures, including butvnot Timited to wood, plaster, metals, and bricks.
25 Pa.Code §271.1.

6. Mr. Zorger violated §610(3) of SWMA by burning demolition waste
without first obtaining a permit from DER.

7. DER met its Surden of proving that Mr. Zorger committed the violation
cited in the May 31, 1990 notice of violation.

8. DER may assess a penalty of up to $25,000 per day per violation of
any provisfon of SWMA or the ru]es and regulations promulgated thereunder.
In assessing the penalty, DER is fo consider the willfulness of the violation,
damage to the environment, cost of restoration and abatement, savings
resulting to the person as a result of the vio]afion, and any other relevant
factors. 35 P.S. §6018.605.

9. DER has met its burden of proving the reasonableness of the $5000
civil penalty assessed against Mr. Zorger for the Aprf1 30, 1990 violation.

. ORDER |
AND NOW, this 20th day of February , 1992, it is ordered that

Donald Zorger's appeal from the Department of Envirbnmenta] ResourcesV
June 28, 1990 Civil Penalty Assessment in the amount of $5000 is dismissed.
The entire civil penalty is due and payable immediately to the Solid Waste

Abatement Fund.
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DONALD ZORGER

v. | . EHB Docket No. 90-321-MJ
COMMONWEALTH OF PENNSYLVANIA :
DEPARTMENT OF ENVIRONMENTAL RESOURCES

DISSENTING OPINION OF BOARD MEMBER
RICHARD S. EHMANN

Having reviewed this adjudication on several occasions I find I must
dissent. |

As the majorify points out on page 9 of their Adjudication one element
which DER must prove as part of its case-in-chief, since it has the burden of
proof, is that Zorger had no permit for his burning of the demolition wastes.
As the majority also observes, the record is devoid of any evidence as to
whether or not Zorger had a permit for this burning. | _

Rather than finding that DER had failed to prove its case because it had
failed to introduce any evidence on this issue and thus that we are
reluctantly compelled to sustain this appeal, the majorfty atteﬁpts to
manufacture an admission of thellack of a permit by Mr. Zofger.
Unfortunately for the majority’s approach, Mr. Zorger did not make such an
admission. In one of the arguments in his appeal he says someone at DER told
him ho permit was required for this burning acfivity. It is from this

argument alone that the majority concludes he had no permit. A statement that
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a person was told that he did not need to secure a permit to conduct an
activity is not and canﬁot be stretched to be the admission that, having been
told this, he did not secure one. DER may prove its case by admissions from
Mr. Zorger, but we may not manufacture admissions Which are not made. The
statemenf that DER tq1d Zorger he did not need a permit is as consistent with
the unstated concept of "but I got one anyway to be safe” as it is with a non-
existent admission of "so I did not get one". We cannot select the admission
against interest by Zorger from these two possibilities and use it to hold him
liable, especially where DER has the burden of proof on this point.

Accordingly, I dissent.
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R %CHZA;R!éD S. ifE%MANNS ;‘_

Administrative Law Judge
Member
DATE: February 20, 1992

cc: Bureau of Litigation:
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For the Commonwealth, DER:
Robert Abdullah, Esgq.
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For Appellant:
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COMMONWEALTH OF PENNSYLVANIA

ENVIRONMENTAL HEARING BOARD
101 SOUTH SECOND STREET
SUITES THREE-FIVE
HARRISBURG. PA 17101-0105 v M. DIANE SMIT
717-787-3483 SECRETARY TO THE B

TELECOPIER 717-783-4738

DARMAC COAL, INC.
v. : EHB Docket No. 91-305-MJ

COMMONWEALTH OF PENNSYLVANIA, :
DEPARTMENT OF ENVIRONMENTAL RESOURCES :  Issued: February 20. 1992

OPINION AND ORDER
SUR
MOTION FOR SUMMARY JUDGMENT

By Joseph N. Mack, Member

Synopsis

In this appeal of a compliance order issued to the appellant for
alleged degradation of a stream, the appellant's motion for summary judgment
must be denied_Where material issues of fact remain with respect to the source
of the alleged degradation.

OPINION

This matter originated with the filing of a notice of appeal by
Darmac Coal, Inc. ("Darmac") on July 25, 1991 challenging compliance order
91G193 issued by the Départment of Environmental Resources ("DER") on July 3,
1991. The comp]jance order charges Darmac with.degrading an unnamed tributary
to Glade Run in violation of sections 301 and 315 of the Clean Streams Law,
Act of June 22, 1937, P.L. 1987, as amended, 35 P.S. 8§691.1 et seq., at §8691.301
and 691.315. The order requires Darmac to upgrade collection and treatment
of all seeps.

On or-about Qctober 28, 1991, Darmac fiied a motion for summary -

judgment and supporting memorandum asserting that there were no genuine issues
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of material fact and that it was entitled to judgment as a matter of law.

In support of its motion, Darmac provided the affidavit of its chief engineer,
Charles T. Lee, and DER's responses to Darmac's First Set of Interrogatories
and First Request for Admissions. |

DER filed a response in opposition to Darmac's motion on or about
November 19, 1991, contending that several material facts remain in dispute.
Included with its response are, inter alia, the affidavit of hydrogeologist
Michael Gardner of DER's Bureau of Mining and Reclamation, and Darmac's responses
to DER's First Request for Admissions and Interrogatory.

Summary judgment may be granted when the pleadings, depositions,
answers to interrogatories, and admissions, together with any affidavits, show
that there is no genuine issue as to any material fact and that the moving |
party is entitled to judgment as a matter of law. Pa. R.C.P. 1035(b);
Summerhill Borough v. Commonwealth, DER, 34 Pa. Cmwlth. 574, 383 A.Zd 1320

(1978). For the reasons outlined below, we find that summary judgment may
not be granted to Darmac because genuine issues of material fact remain.

The facts established thus far are’aS follows. Surface Mining Permit
No. 03840112, as revised, ("permi