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FOmARD 

In this volume are contained all of the final adjudications of the 

Environmental Hearing Board issued during the calendar year 1980. 

This Environmental Hearing Board was created by the Act of December 

3, 1970, P.L. 834, which azrended the Administrative Code of 1929, Act of 

April 7, 1929, P.L. 177, as amended. The Act of Decanber 3, 1970, 

carm::mly known as "Act 275", was the Act that created the Depart::me.nt of 

Environmental Resources. Section 21 of that Act, §1920-A of the Adrnini-

strati ve Code, provides as follcws: 

"§1921-A Environmental Hearing Board 

(a) The Environmental Hearing Board shall have 
the pcwer and its duties shall be to hold hearings and _ 
issue adjudications under the provisions of the act of 
June 4, 1945 (P.L. 1388), known as the "Administrative 
Agency Law," or any order, permit, license or decision 
of the Depart::me.nt of Environmental Resources. 

(b) The Environmental Hearing Board shall continue 
to exercise any power to hold hearings and issue adju­
dications heretofore vested· in the several persons, 
depart::me.nts, boards and carmissions set forth in section 
1901-A of this act. 

(c) Anything in any law to the contrary notwith­
standing, any action of the Depart:Jnent of Environmental 
Resources may be taken initially without regard to the 
Administrative Agency Law, but no such action of the 
department adversely affecting any person shall be final 
as to such person until such person has. had the oppjr.:. 
tuni ty to appeal such action to the Environmental Hearing 
Boarq; provided, however, that any such action shall be 
final as to any person who has not perfected his appeal 
in the manner hereinafter specified. 

(d) An appeal taken to the Environmental Hearing 
Board fran a decision of the Department of Environmental 
ResourceS shall not act as a supersedeas, but, upon 
cause shewn and where the circumstances require it, the 
department and/or the board shall have the power to 
grant a supersedeas. 



(e) Hearings of the Envirol1l'Ieiltal Hearing Board 
shall be conducted in accordance with rules and regula­
tions adopted by the Envirol1l'Ieiltal Quality Board and 
such rules and regulations shall include tilne limits 
for taking of appeals, procedures for the taking of 
appeals, location at which hearings shall be held and 
such other rules and regulations as may be determined 
advisable by the Envirol1l'Ieiltal Quality Board. 

(f) The board may errq;>loy, with the concurrence 
of the Secret.arY of Envirol1l'Ieiltal Resources, hearing 
examiners and such other personnel as are necessary 
in the exercise of its functions. 

(g) The Board shall have the pcwer to subp::>ena 
witnesses, records and papers and upon certification 
to it of failure to obey any such subpoena, the· 
Ccmronweal th Court is enp:JWered after hearing to enter, 
when proper, an adjudication of conterrpt and such 
order as the circumstances require. " 

In addition, the Board hears civil penal ties cases pursuant to The 

Clean Streams Law, Act of June 22, 19_37, P.L. 1987, as amended, 35 P.S. 

§691.1, et seq. and the Air Pollution Control Act, Act of January 8, 

1960, P.L. 2119, as amended, 35 P.S. §4001 et seq. and reviews the 

Department's assessments of civil :penalties under Section 605 of the 

Solid W~te Management Act, Act of July 7, 1980, P.L. 380, 35 P.S. 

6018. 605 and under Section 13 of the Surface Min..ing Conservation and 

Rec;I..arnation Act, Act of May 31, 1:945, as amended, November 30, 1971, 

52 P.S. 1396.22. 

Although the Board is made, by §62 of the Administrative Cede, 71 

P.S. 62 an adrni.nistrative board within the Department of Envirol1l'Ieiltal 

Resources, it is functionally and legally separate and independent. Its 

Chainnan and two nanbers are appointed directly by the Governor, with 

the consent of the Senate
1 

and their ?alaries are set by statute. 2 Its 

1. Administrative Code, §472.71 P.S. §180-2. 

2. Act of September 2, 1961 (P.L. 1177, No. 525) as amended November 
8, 1971 (P.L. 535, No. 138). 



secretary
3 

is appointed by the Board with the approval of the Governor. 

The department is a party before the Board in rrost cases. 4 Other 

parties include recipients of DER orders, penalties assessments, pennit 

denials and m:::x:lifications and other DER actions. Third party appeals 

fran penni t issuances are also ccmron in which cases. the penni ttees are 

also parties. 

3. The current Secretary of the Board is M. Diane Srni th, who was 
appointed on April 1, 1976. 

4. The one exception has been appeals fran decisions of rrnmicipali ties 
and county health departments under the Pennsylvania Sewage Facilities 
Act, Act of January 24, 1966, P.L. 1535, as amended, 35 P.S. §750.1, et 
seq. That exception was eliminated for the future by amendments to the 
Pennsylvania Sewage Facilities Act enacted July 22, 1974, (Act 208). 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING l30ARD 
Blackstone Building 
First Floor Annex 
112 l\-1arket Street 

Harrisburg, Pennsylvania 1 i I 01 
(717) 787-3483 

UNITED S'.rATES STZEL CDRPORATION · Doc"ket No. 78-165-B 

v. 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

AIR POLLUTION CDic-1TOOL Acr 

ADJUDICATION 

By Thonas M. Burke, January 4 , 1980 

This rratter is before the board on a..."l appeal by the United States Steel 

Corp:>ration fran the Department of Environmental Resources 1 (DER) denial 

~f its application for a determination that fugitive emissions fran a ooke · 

oven pushing operation at its Fairless Works, Fairless Hills, Bucks County, 

are of minor significance. 

DER has rroved tb dismiss USSC 1 s ap:p=al on the grounds that the appli-

cation, as a matter of law, fails to meet the requirements of the appJ..icable 

regulations. The i:::oard has the authority to grant a notion to dismiss where 

on an appeal challenging the validity of a DER action, there is a showing 

by the DF.R that there is no genuine issue as to any rraterial fact and that 

DER is entitled t.o judgment as a matter of law. SummerhiU Borough 1;. 

CommorJ.;JeaUh of PennsyZvanic:z3 DER~ 34 Pa. Carrrronwealth Ct. 574 , 383 A.2d 

-1-



.................. .-.,:.· •• ,J ..... ,;...;., •••••..•• _ .. _ .. 

1320 (1978) and Associates Commercial Corporation v. DER~ EHB Docket No. 

79-140-B (issued July 2, 1979) • 

Both parties have suhni. tted briefs on the notion to dismiss and on the 

basis of the briefs we enter the following: 

FINDINGS OF FAcr 

1. The appellant is the United States Stee~ CorpJration, with business 

offices at 600 Grant Street, Pittsburgh, PA. 

2. The appellee is DER, t.~e department aut.~orized to administer the 

Air Pollution Control Act, the Act of January 8, 1960, P. L. 2119, 35 p,s. 

4001 et seq: 

3. The appellant on September 1, 1978 sutmitted to the DER an appli­

cation for a determination that fugitive emissions from four air contar.Unant 

emission sources at its Fairless Works were of minor significance. The sources 

included the plant's coke oven pushing operation. 

4. The DERby letter dated Novernl:::er 29, 1978 denied appellant's appli·· 

cation for minor significance for the coke oven pushing operation for t.~e 

stated reason that the application failed to ccrnply vvith Section 123.1 (a) (8) 

of the DER's regulations, 25 Pa. Code 123.l(a) (8). 

5. Appellant filed its application for a detennination of minor sig­

nificance pursuant to 25 Pa. Cede 123.l(a) (9) and 123.l(b). 

6. rn paragraph 5E of its application for a- detennination of mil"lOr 

significance, appellant answered "None" to the question "Description of _Con­

trol Devices, Control Measures I Enclosures 1 etc. " 

7. Appellant in paragraph 9 of the application stated that in order 

to prevent emissions from t.~e coke oven pushing operation it "--uld " ... maintain 

·pushing schedules adequate to insure complete coking prior to pushing oven'~. 

-2-



8. Appellant's coke oven pushing operation is not enclosed and the 

emissions therefrom are not contained. 

DISCUSSION 

Appellant operates ~ coke oven batteries at its Fairless Works. Each 

battery is co.rnp:>sed of 87 ovens, attached side by side. Coke is produced 

in the ovens by cooking coal at approx.ima.tely 2000°F for about 18 hours. Gases 

are driven off the coal into a pipeline and collected as a valuable by-product 

of the operation. What remains, the coke, is about 90% carbon. At the completion 

of the 18-hour coking period, the doors on both sides of the ovens, which 

stand approximately 10 feet high, are rerroved. A rrachine traveling on rails 

parallel to the battery lines up with the oven and extends a large ram through 

the open front door, pushing the coke out the back door and into a railroad 

gondola car. The coke is taken :to a quenching station to be cooled with water. 

The emissions which are pertinent to this appeal occur as the coke is pushed 

from the oven into the railroad car~ As the coke falls a plume wit."1 t."'le 

appear~ce of. black srroke arises from both the coke rrass and the railroad 

car. 

The emissions from the coke oven pushing operation are catagorized by the 

DER's regulations as "fugitive emissi.:m.s", that is, they are emitted into the 

at:rrosphere in a manner other than through a conduit such as a duct, stack, or 

chimney. See 25 Pa. Code 121.1. 

Fugitive- emissions are governed by 25 Pa. Code 123.1. Except for the 

emissions from ~>e classes of sources specifically listed therein, Section 

123.1 flatly prohibits the occurence of fugitive emissions. The purpose of 

the prohibition is not to set a zero emission limitation but to force the 

installation of equipne.!t to collect the emissions and evacutc them to the 

outdoor at:rrosphere through a stack where they can 1:e measured and thus controlled. 

-3-



See Commonwealth of Pa~ DER v. Locust Point Quarries~ Inc.~ Pa. ____ ~ 

396 A.2d 1205 (1979) • This controversy centers on the proper construction to 

be given to the exceptions to the general prohibition of Section 123 .1. 

Section 123.l(a) states as follows: 

(a) No person shall cause, suffer, or permit the 
emission into the outdoor atrrosphere of any fugitive air 
contaminant from any source other than the folllowing: 

(1) Construction or derrolition of buildings 
or structures. 

(2) Grading, paving, and. maintenance of roads 
and streets. . 

(3) Use of roads and streets. 
material in or on trucks, railroad cars, 
lar e::ruipnent shall not be considered as 
use of roads and stret:ts. 

(4) Clearing-of land. 
(5) Stockpiling of materials. 
(6) Open burning operations. 

Emissions from 
and other vehicu­
emissions from 

(7) Blasting in open pit mines. Emissions £rom 
drilling shall not be considered as emissions from blasting. 

(8). Coke oven· batteries, provided the fugitive 
air contaminants emitted from any coke oven· battery comply 
with the standards for visible fugitive emissions in §§123.44 
(relating to limitations of visible fugitive air contami­
nants from operation of any coke oven battery) and 129.15 
(relating to coke pushing opo_rations) of t.JU.s title. 

( 9) Sources and classes of sources other than 
those identified in paragraphs (1) - (8) of this subsection, 
for which the operator has obtained a dete.rrni.nation from the 
Departinent t...~t fugitive emissions from the source, after 
appropriate control, meet the following requirements: 

(i) the emissions are of minor significance with 
respect to causing air tx>llution; and 

(ii) the emissions are not preventing or inter­
fering with the attainment or IIE.i.ntenance of any ambient 
air quality standard. 

Appellant has fil-ed an application under subsection (a) (9) of Section 123.1, 

requesting the DER to detennine that the emissions frcm the coke oven }?ushing 

operation are of minor significance and do not interfere with the attainment 

of any ambient air quality standards and thus are e.xempt from the ge.11eral pro-

hibition against fugitive emissions. The significance of such a determination 

is that appellant w-ould not have to install air pollution control e::ruipnent 

-4-



on its pushing operation. DER's rejection of the application is based on its 

contention that coke oven battery emissions are able to be exempted from the 

general prohibition of fugitive emission only through the mechanism of sub-

section (a) (8). 

Subsection (a) (8) provides for the exemption of coke oven emissions from 

the general prohibition of 25 Pa. Code 123.1. It exempts coke oven pushing 

emissions on the condition that the pushing operation complies with 25 Pa. 

Code 129 .15. Section 129 .15 sets forth a two-tiered scheme for the rontrol 

of pushing emissions. Its primary requirement is the installation of air 

}';X)llution control equipnent approved by the DER to enclose the pushing oper-

ation and contain the emissions therefrom. It also establishes a procedure 

whereby any residual emissions may be exempted from control, if the DER, UJ:X)n 

application from the operator, detemines · that the emissions are of minor 

significance. Section 129 .. 15 states: 

(a) No person· shall cause, suffer, or pennit the 
pushing of coke from a coke oven unless L~e pushing 
operation is enclosed during the rerroval of CJke from 
a coke oven and pushing emissions are contained, except 
for such fugitive pushing emrnissions, [sic] as are 
allowed by subsections (c) and (d) of this section. 
Any device for the enclosure of pushing operations shall 
be subject to the _requirements of Chapter 127 of this 
title (relating to construction, m:xli.fication, re­
activation, and operation at sources) and the grant of 
plan approval. 

(b) Any application sul:mitted to the Department 
. pursuant to Chapter 127 of this title (relating to con­
struction, m:xli.fication, reactivation, and operation of 
sources) for approval~· install an air cleaning-device 
designed to achieve compliance with subsection (a) of 
this section at an existing coke oven battery shall, 
in addition to the requirements of §123.13 (b) (relating 
to processes) and §127.12(a) (relating to content of 
applications) of this title, show that the air cleaning 
device is designed to r~uce the fugitive emissions 
from pushing. operations at any batte..ry to the mini.mum 
attainable through the use of the best available technology 
following control. 
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(c) Visible fugitive air contaminants in excess of 
20% opacity from any air cleaning device installed for 
the control of pushing emissions pursuant to a plan 
approval from the Depart:Inent shall be prohibited unless 
the Department finds that: 

(1) the emissions are of minor significance 
with respect to causing air -FOllution; and 

(2) the emissions will not prevent or inter-
fere with the attainment or maintenance of any ambient 
air quality standard. 

(d) Application for a finding under subsec-tion (c) 
of this.section shall be filed in accordance with §123.l(b) 
of this title (relating to prohibition of certain fugi­
tive emissions) . 

(e) No person shall trans]?Ort hot co~e in the open 
at:rrosphere during the pushing operation, unless the visible 
fugitive air. contaminants from such coke do not exceed 
10% opacity. 

The DER was correct in its rejection of appellant's request that the DER 

apply subsection (a) (9) to its coke oven batteries. Subsection (a) (9) limits 

its cwn application to "sources and classes of sources other than those identi-

fied in paragraphs (1) - (8)" and, as previously discussed, coke oven batteries 

are identified by paragraph (8). Thus, coke oven batteries are excluded from 

subsection (a) (9) by its own qualifications on its applicability. 

Appellant, in its prief, argues that subsection (a) (8) has applicability 

to only those coke oven batteries which are in OJrnpliance with Section 129.15. 

Emissions from noncanplying batteries, argues appellant, are subject to sub-

section (a) (9). Appellant's construction is strained and contrary to the intent 

of Sections 123 .1 and 129 .15. The interrelationship between Section 123 .1 and 

Section 129.15 is clear and free of ambiguity. Section 123.1 prohibits fugi­

-tive emissions frcm coke oven pushing op::rations unless they canply with 

Section 129 .15. Section 129.15 requires the installation of coritrol equiprrent 

to contain and. clean the emissions. Resid~l emissions, if any, can be given 

a minor significance detemination by the DER. Ha,..rever, t.t,.e installation .of 

control equipnent is mandatory and a prerequisite to such a determination. 
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Ap~llant' s construction of Section 123.1 ~uld enable an operator to 

circumvent the air pollution control installation requirement of Section 

129.15. It ~uld also cause an irreconcilable conflict between Sections 

123.1 and 129.15. Section 129 .. 15 prohibits the pushing of coke unless the 

operation is enclosed by control equiprent, whereas Section 123.1 (a) (9), 

under appellant's construction, -~uld ackn<JI.:'ledge and indeed pennit the 

existence of a pushing operation that lacked pushing emission control equip­

ment. A statute must be construed, if possible, to give effect to all of 

its provisions. See CorrunonweaUh of Pennsylvania, DER v. Locust Point 

Quarries~ supra. 

Appellant also contends that, if given the opportunity, it ~uld be 

able to derronstrate that the pushing emissions .can be controlled by linproved 

operating practices and procedures to a level of minor significance. . Thus 

air pollution controls would constitute "control for control sake".· 

The promulgation of a regulation by the Environmental Quality Board pro­

hibiting or limiting a certain type of emission rerroves from the DER the 

discretion to detennine whether or not the emission should be controlled. The 

DER must act in accord with the regulation. Thus, when the Environmental Quality· 

Board promulgated Section 129.15, it deter.mineci that the emissions from coke 

oven pushing operations are hannful and mu.st be captured and contained. It 

rerroved frQm the DER the discretion to make such a determination on an individ-­

ual basis. See Scott Paper Co. v. DER, EHB Docket "No. 78-107-D, (issued 

November 30, 1978). Anthony Agosta, et al. v. DER, EHB 75-208-W (issued March 

25, 1977) and County Commissioners of Delaware County v. DER, 74-261-B (issued 

October 23, 1975). In Scott Paper Co. v. DER, supra, we stated: 
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.•• Though DER may propose rules and regulations for 
adoption by the EQB, the action of. the EQB in adopting 
such regulations is the action of a separate adminis­
trative body within DER. Once those rules and regu­
lations are adopted they become the rules under which 
DER must operate ..• " 10 at page 5. 

In conclusion, a coke oven pushing operation must comply with the tenns 

of 25 Pa. Cede 129.15. An operator does not have the option of igJX)ring 

129.15 and filing an application for a determination of minor significance 

under 123 .1 (a) ( 9) • As ap:r;ellant' s application for a determination of minor 

significance cannot be reviewed under Section 123.1 (a) (9) and since the. 

application does not comply with the requirements of Section 123.1 (a) (8), 

the DER, as a matter of law was required to deny it. 

- CONCLUSIONS GF LAW 

1. The l:oard has jurisdiction over the parties and the subject matter. 

2. The l:oard has the authority to grant a rrotion to dismiss where on 

an ap:r;eal challenging the validity of a DER action, there is a showing by the 

DER that there is no genuine issue as to any material fact and that DER is 

entitled to judgment as a matter of law. 

3. The "minor significance" exception to the general prohibition against 

-
fugitive emissions set forth in 25 Pa. Code 123.l(a) (9) does not apply to cc~:e 

oven batteries. 

4. 25 Pa. Cede 123.l(a) (8) specifies the rrechanism t..lrrough which a 

coke oven pushing operation can be exempted from the general prohibition 

against fugitive emissions. 

5. The pranulgation of a regulation by the Environmental Quality Board 

prohibi tir:g or li.rni ting a certain typ: of emission rStoves from the DER t.~e 

discretion to dete..rrnine whether or not an emission should te controlled. 
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6. The Environmental Quality Board made a detennir..ation that emissions 

from coke oven pushing operations ar"=:! ha.J::mful and must be captured and con-

tained when it promulgated 25 Pa. Code 129 .15. 

7. A coke oven pushing operation must comply with the tenns of 25 Pa. 

Code 129.15. 

ORDER 

AND Nortl 1 this 4th day of January 1 1980 1 the notion to dismiss filed by 

the DER in this matter is granted. The appeal filed by the United States Steel 

Corporation from the DER' s denial of its application for a detennir..aticn that 

fugitive emissions from itS coke oven pushing operation at its Fairless Works 

are of minor significance is dismissed. 

DA'IED: January 4 1 1980 
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HIGHWAY AU'ID SERVICE 

COA.JMOl,/WEA LTH OF PENNSY LJIANIA 

ENVIRONMENTAL· HEARING UOARD 
Blackstone Building 
First Floor Annex 
112 Market Slreet 

Harrisburg, Pe1msylvania 17101 
(7 t 7) 787-3483 

Docket No. 79-114-w· 

The Clean Streams Law 

V. 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVJRONMEN~AL RESOURCES 

ADJUDICATION 

By Paul E. Waters, Chairman, January 30, 1980 

This matter ccrre.s before the board as an app:al from an order 

issued by DER on August 3, 1979, requiring appellant, Highway Auto Service, 

to cease op:rations and take other action at its place of business beca}J.Se 

of pollut,ion disc.~ges and contamination in the Susquehanna River. DER 

alleges that the leak carre, at least in part, from appellant 1 s premises 

tJrrough an underground tunnel but, in any event, the tunnel carried sewage 

in violation of 'Tile Clean Streams Law, Act of June 22, 1937 1 P.L. 1987, as 

amended, 35 P.S. §691.1, et seq., which justifies the order. DER further 

ccntends that, inasmuch as appellant 1 s business is now in full operation 

and its order has J:eo...n c: . ...r,plied with, the case is rrcot. 

FniDINGS OF FACT 

1. App:llant, Highw-ay Auto Service,_ is a business operating in 

Luzerne C01.mty I owned by I-'1r. Terry E. Scate.ra. 
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2. Mr. Terry E. Scatena, a;k/a Elrro Scatena, resides at Hill­

side Street and Route 315, Pittston, PA 18640. 

3. Mr. Scatena owns and o:perates a business establishrrent Jmown 

as Highway Auto Service, hereinafter HAS, which is located at the intersection 

of Interstate Route 81 and Pa. Route 315, Pittston 'Ibwnship, Luzerne County, 

PA, and which provides certain rrechanical services for rrotor vehicles. 

4. 'I11e Pittston Water Tunnel, also Jma.vn as the Butler Tunnel, 

hereinafter Tunnel, is part of a subsurface mine water drainage system serving 

the Butler Colliery. 

5.. The Tunnel is gli=I1erally located in Pittston 'Ibwnship, Luzerne 

County, PA, and terminates at the Susquehanna River adjacent to the Jenkins 

Street Bridge in Pittston, PA, with an opening for mine water drainage. 

6. 'I11e Butler Colliery corrprises an extensive abandoned underground 

mining area, also located in Pittston 'Ibwnship 1 Luzerne County, PA 1 and in­

cludes a subsurface mine water drainage system. 

7. HAS is located in Pittston 'Ibwnship and is situated above the 

Butler Colliery and in the im:nediate vicinity of a portion of the subsurface 

mine water drainage system which in turn is connected to the Tunnel. 

8. The Tunnel _originates in ·the general subsurface vicinity of HAS 

and directly connects with the Tunnel outfall on the_ SUsquehanna River in the 

vicinity of the Jenkins Street Bridge. 

9. On Sunday, -0uly 29 1 19791 an unusual oily substance corrmenced 

emanating from the 'I\mnel into the Susquehanna River and caused a serious pollu­

tion incident. 

10. In an effort to locate the source of the pollution emanating from 

the Tunnel, DER initiated certain investigations 1 one of which involved an 111-

vestigation of the surface and subsurface area in and around the Butler Colliery 
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and t.~e Tunnel, in an effort to locate any surface or;:enings leading to the 

underground mine w::)rkings and subsurface mine drainage system. 

· 11. A stud.y of the underground mine wor.k.ings perfonred by 

DER disclosed several f:Qssible surface openings to the underground in t..~ 

i.rrrrediate vicinity of the HAS. 

12. The study of the underground mine workings indicated that a 

surface opening to the underground mine w::)rkings and subsurface mine drain­

age system was located on or near the premises of HAS which, therefore, was 

a r:ossible source for the FQllution erranating from the Tunnel into the 

Susquehanna River. 

13. On August 2, 1979, representatives of DER visited the pre­

mises of HAS and were granted permission from ~.r. Terry Scatena to enter 

and perfonn investigations on the premises. 

14. During the investigation on the premises of HAS on August 2, 

1979, DER located a concealed and covered opening or oorehole, hereinafter 

borehole, leading i:o the underground mine workings. 

15. The borehole was located approx.i:rrately 20 to 30 feet from 

buildings on the premises of HAS, in a parking area, and was shallowly buried 

• ( t:v-.o to four inches) with a dirt a'ld. oil mixture and covered with a rretal , 

lift-off cap. 

16. Approx.i:rrately 18 to 24 inches down from the ups;er or pro­

truding end of the bore.l-1Qle, t:v-.o subsurface lateral connecting pipes entered 

the borehole from t..~e direction of the HAS buildings. 

17. During the sarrpling activities conducted by DER, liquid 

material wo.s observed entering t...~e bore..I-Jole from one of the subsurface 

lateral connecti.c·1g pipes coming from HAS. It clearly contained sewage wastes. 

18. On August 3, 1979 1 DER issued an order to~- Scate.'1a and·HAS 
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which required him, inter alia, to cease. doing business at HAS on and after 

August 9, 1979, until a satisfactory waste disposal system was installed, 

and to inrnediately allow the agents of DER access to the premises to con­

duct tests and abate any pollution discovered. 

19. At approximately 2:30 P . .r-1. on August 8, 1979, Mr. McDonnell 

:perfol:ID2d a rhodamine dye test at the l:orehole, which test was witnessed by 

Mr. Koval, DER. 

20. The dye test consisted of the introduction of approximately 

U..O to three gallons of rhodamine dye and approximately 2, 000 gallons of 

water under pressure i..r).to the l:orehole. 

21. After the introduction of the dye on August 8, 1979, Hr. 

Joseph Koval left the premises of HAS at approximately 3:30 P.M. and proceeded 

directly to the Tunnel outfall at the Susquehanna River where, at 4:00 P.M., 

he cornnenced sampling the materials discharging from the Tunnel into the 

river. 

22. Hr. Koval sampled continuously from the time of his arrival 

at the TUnnel around· 4:00 P.M. on August 8, 1979, until 6:30 A.M. on August 9, 

1979, at which time he recognized evidence of rhodamine O:Ye in the effluent 

discharge material from the Tunnel. 

23. The rhodamine dye placed-in the l:orehole on the premises of 

HAS exited from the Tunnel approximately 16 hours after its introduction to 

the l:orehole. 

24. On August 9, 1979, ap:pellant ceased doing business in canpliance 

with the DER Order of August 3, 1979. 

25. A supersedeas hearing was continued temporarily \vhen the parties 

agreed to a stipulation which, inter alia, allowed ap:pellant to reopen his 

business: (1) if an interim sewage syste.'ll were installed; (2) if an applica­

tion for an acceptable :permanent sewage system were submitted to DER for approval; 
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(3) if oil or -p:troleurn waste products were disr;osed of pro-p:rly; and (4) if 

the HAS sewer pi-p: laterals leading into the l::orehole \-Jere sealed. · 

26. Appellant complied with the terms of the su-p:rsedeas and sub­

sequently opened for business and currently remains open for business. 

DISCUSSION 

Appellant feels a sense of indignation because it was required to 

close down business operations fran Au<;jllst 9 until August 16, 1979, was 

subjected to accusations a1d innuendo and was corrrs:elled to agree to certain 

changes· on its premises in order to obtain DER' s consent to continue o-p:ra­

tion of a lawful business. 

To put this rratter in pro?E=r context, the l::oard must take note of 

the fact that the discharges into the Susquehanna River, which causro much 

alarm during the period in question, were such that irnrrediate action was 

G:alied for by DER. Although the unusual and indeed unique circumstances 

here involved do not alter the law which requires that DER not abuse its dis­

cretion, t."'"e exercise thereof must be viewed in light of all of the known 

circumstances at the time and not merely with the ~~efit of the 20/20 vision 

of hindsight. 

DER argues that although the order it issued to HAS was justified 

and pro-p:r, the appeal is nor.v rroot and should be so declared by this l::oard 

and there conclude the rratter. 

Appellant ac.-:.mowledges t.lJat there is nothing left undone •Nhich was re-
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qw.red by the order here under appeal. The l:orehole has been capped and, 

there are no further discharges into the Tunnel. Appellant has applied 

for a sewage pe:rmit and its business is in full operation. The question of 

rrootness, then, does continue to loom large in our view of the matter. Ap-

pellant rrakes a persistent argmrent that the order should never have been 

issued in the first place, and unless the board reaches and decides the 

rrerits of the case, DER might again close down the business operation. Al-

though this issue was discussed at length at l:oth the supersedeas and 

the final hearings, appellant has yet to indicate what change it v.uuld have 

1. The order provided: 

"Nav, THEREFORE, it is hereby ORDERED, pursuant 
to Section 1917-A of the Administrative Code of 1929 
and Sections 5, 316, 402 and 610 of the Clean Streams 
raw that "Terry" Scatena and Highway Auto Service and 
their agents, eirployees, successors and assigns shall: 

"a. Inmediately allaN the Depart:ment and its 
agents and employees, without fee or hindrance, to 
enter and to remain on the property of- Highway Auto 
Service for the purposes stated in this Order; and 

"b. Irrrnediately rerrov.e any cover and any trucks, 
cars, equipment, debris and/or materials of any kind 
that may be blocking access to any l:orehole or opening 
into. upderground mine v.urkings located on the property 
of Highway Auto Service; and, thereafter 

"c. Allow the Departrrent and its agents and em­
ployees to perfonn such tests as the Departrrent deems 
necessary to determine the presence of combustible gases 
and solid or liquid pollutants in any l:orehole or opening 
into underground mine v.urkings on the property; afld 

"d. Allow the Department and its agents and errployees 
to evacuate any combustible gases that may :be fonnd in any 
rorehole or opening into undergronnd mine v.urkings on the 
property; and 

"e. Allow the Department and its agents and employees 
to take such actions as may :be necessary to abate the 
discharge of solid or liquid pollutants from underground 
mine "M:Jrkings :beneath the property and from the property 
itself, into waters of the Cormonwealth. Such actions in­
clude but are not limited to the purri?ing and temporary 
storage on the property of pollutants from out of any !:ore­
hole on the property and the sealing of l:oreholes; and 

"f. On and after August 9, 1979, cease doing business 
at Highway Auto Service· until such tine as a waste disposal 
system that satisfies the requirements of law is approved by 
the Deparbrent, constructed and placed in operation. 11 
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this l:::oard make in the status quo. In its brief, apf€llant attacks the 

Order of August 3, 1979_, _as abridging substantive and procedural constitu­

tional rights and cites unquestioned authority of this board to conduct 

hearings and issue adjudications. None of this, however, goes to the under-

lying question of whether this case is now rrcot. In support of its argu-

rrent, appellant cites language from Fox et al v. Central Delo::LJare Cou.n.ty 

2 Authority, 45 Pa. 623. This case might well be cited. to support DER. 

In holding that the appeal in the Fox case, supra, be dismissed as rrcot, our 

Supreme Court, speaking through Justice Packel, said: 

". • • The old controversy which was litigated, i. e. ~ 
authority to construct the sewer, is no longer a 
natter of controversy. It is tersely and cogently 
t=ainted out in ExaeUent Laundry Co. v. Szekeres~ 
382 Pa. 23, 25, 114 A.2d 176, 177 (1955): 'The 
function of a court is to redress existing wrongs. 
'Ihe law is not concerned with matters that have 
becorre rrcot, and the rule is well and wisely es­
tablished that a court will act only where a real 
rontroversy exists. ' " 

It is well settled law that the existence of an actual controversy 

is an essential requisite of appellate jurisdiction, and if pe..l1ding an appeal, 

events occur which render it irrp:Jssible for the court to grant any relief, 

the appeal will be dismissed as rrcot. 2 P.L.E. Apfeals §313. In Seward v. 

Shields~ 18 Pa. Super. 384, the court held that where the time limit specified 

within which defendant was not to engage in business had expired before an 

appeal from an order refusing a preliminary injunction is brought to a hearing, 

the appellate court must dismiss the ap~l as rrcot. vJe believe, that this 

appeal is rrcot, but have little doubt that it would not have J:::e<:>...n concluded 

2. "The issue before the Adrni.nistrative Agency and t:efore the Corrrronwealth 
Court has J:::e<:>...n rrcoted by the authorized construction of the sev.;er and by the 
lac.'< of any contention that the present operation of the sewer should t:e stepped. 
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3 
to appellant:' s satisfaction on the merits in any event. 

I do not believe that, in all cases, an ap:p=a.l becomes rroot because 

the appellant CXllTif>lies with the tenns of an order pending a hearing on the 

rreri ts of his appeal. Here, however, appellant has no further obligations 

under the order and he is unable to affect a c..l-)ange in the ccmpleted actions. 

Thus, there is no relief which we are err!p:)Wered to give appellant. 

We therefore enter the following: 

CDNCLUSIONS OF LlWV 

1. T:1e board has jurisdiction over the parties and subject 

matter of this appeal. 

2. The appellant presently seeks no relief which this board is 

eiJFOWercd to give. 

3. All legal requests raised by the Order of August 3, 1979, 

issued to appellant by DER, have been complied with, and there is no 

allegation that appellant desires to change the status qoo. 

4. There beir.g no present controversy between the parties to 

this appeal, the same is rroot. 

3. Although there is sorre question as to t±.e evidence regarding FQllu­
tants passing into the borehole, there is a'TI!?le proof that there was an 
unlawful discharge of sew-age frs;~ Highway Auto buildings in violation of 
The Clean Streams Law, Act of Jure 22, 1937, P.L. 1987, as amended, 35 P.S. 
§691.1, et seq., 35 P.S. §691.202, §691.307. 
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ORDER 

MID N~T 1 this 3Dth day of JAN"LJAF.Y 1 191:! 0 the ap~ of Highway 

Auto Service is hereby dismissed as rroot. 

DA1ED :. January 30, 1980 
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HIGH SKY, rnc. 

V. 

COMMO/'/WEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 

Blackstone Building 
First Floor Annex 
112 Market Street 

Harrisburg, Pennsylvania 17101 
(717) 787-3483 

Docket No. 79-015-B 
Public Eating and 
Drinking Law 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

AIDUDICATION 

By Thomas M. Burke, Member, April 23, 1980 

High Sky, Inc. has appealed fran the Department of Environmental 

Resources' (DER) denial of its application for a public eating and 

drinking pla~e license for a restaurant and bar known .as the Congeniality 

Center. DER listed tv.o reasons for its denial: (1) the facility is not 

served by an approved s~Bge dis:pJsal system; and (2) the appellant 

failed to sul::mit the required plaT'lS and specifications to the DER for 

its review. 

FrnDINGS OF FAcr 

1. Appellant is High Sky, Inc. (High Sky), a oorporation wi.th 

an address at P.O. Eox 43, Numidia, Columbia County, Pennsylvania. 

2. Appellee is the Co-::ri7Dnwealt.h of F~lr'...sylvania, Department 

of Envirol111'e.ntal Resources (DER), the agency entrusted with the :p:::lV.'er 

and duty to administer the Ptililic Eating and Drii"lki...'lg Act, t.l)e Act of 

~·iay 23, 1945, No. 369, P.L. 926, as amended~ 35 P. S. 655, et seq. 
_,n 



3. ::::n 19/.3 r High s;.:y ccnscr-u.cte:5. a facility in L::::C'J.S-:. 'IOvmship r 

~.:sed unt:.l t..""le preser:t tL-ne as a comron area for se._rving coffee and the 

l.i.~e to pros~tive customers at High Sky's vacation barre develor:ment. 

4. High Sky desires to use t.~e Congeniality Center as a 

:;:ublic restaura...it and ~. 

5. A subsurface disr:osal syste:.--n was ir.stalled to serve the 

Congeniality Center during July 1973. 

6. Locust Township v..c.s t..'1.e local agency respo:r.sible for 

a~.i..'l.istering t..~e Pe.T.sylvania Se .. a.ge Facilities Act, t.~e Act of January 

24, 1966, P.L. 1535, No. 537, as 35 P.S. §750.1 et seq. (Se: .... age 

?acili ties .Mctf, .i.'lcluding the issuance of se.-v-age Sj'Stem ~ ts, in 

1973. 

7. Harold Getty was the sewage enforcement officer of Locust 

Tcr. .. T.shi? during the time of installation o"f the sewage disposaJ. system 

at the Conge.'1iality Center. 

8. 'L1e secretary of Locust Township a...id custcdian of its 

recorC.S, i"'"hitaker, rec-eivro carl:on ccoies of all sc-...,age svstem ;:::ermits 
~ ~ .. 

issued by Getty in 1973. The secretary of Locust Tcwnship received oo 

copy of a ~ t or ot.~er record issued by Getty, t.~e se:"'-age enforcement 

officer, to High Sky for its Conge...'1iali ty Center. 

9. I..oC'...lSt TON:r.Shi? has not issued a permit to High Sky for 

t.'1.e ir.stallation of a se"'-age disr:osal system to serJe t.lie Conge...'!.iali cy 

Ce::.-rter. 

10. Rayr:nnd E. \~ebb ir.stalled t..lie sui::surface se-...,age syste:.--n at 

Conge... rD.. ali ty Center. Hebb' s rec:ollection is t::at t.~e only _::e.r:mi t 

never had any aut.c"-lorization to iss~e a se.,c.ge ~t in I..ccust To.vT.ship. 
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12. The DER never issued a ~ t for a sew--a::;e system for tl1e 

Conge.."'liali ty Center. 

13. The subsurface sewage system serving the Congeniality 

Center has never_ bee..Tl :r;:ennitted. 

14. The whereal:x:mts of plans and specifications for the 

subsurface system at the. Congeniality Center is unJmo,.m. However, 

Kebb' s recollection is that t...'"le septic tank has a liquid capacity of 

1, 000 gallons, the absorption field was ronstructed by the trench rrethod 

and the square footage of the absorption field is al:out 900 square feet. 

15. The seating capacity for dining patrons at the Congeniality 

· Center is approxirrately 150 persons and the seating capacity for the 

bar is approximately 40 persons. 

16. A septic tank._ for this type of establishment and number 

of patrons should be sized at 2,800 gallons. 

17. An absorption field for this type of establishment and 

number of patrons should be sized at 1, 700 square feet, assuming the 

rrost beneficial absorption r~te J;OSsible. 

18 .! High Sky sul::rni tted a set of architectural drawings prepared 

by Mariano .1'-Brtinez, registered architect, as part of its application 

f9r a license. 

19. The architectural drawings did not show such restaurant 

a.'l.d bar e::rui:t=rnent as a sink, stove and dishw-asher. 

DISCUSSION 

Section 2 of the Public Eating and Drinki.Dg Act, the Act of 

Y~y 23, 1945, P.L. 926, 35 P.S. 655.2, (Act), prohibits L'"le operation of 

a restaurant or bar without the operator first obtainin<j a license. In 

rnunicipali ties not served by a county health de~'"lt, L~e licenses 

are issued by the DER. See Section 2 of the Act a.rrl Section 1901-A of the 
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_;.:t:-.i:'.J.st=a::..::.·"e <:.::Y'-e, 'd"le Act. of Dece:."T'.ber -3, l970, P. L. 834, 7l P. S. 

1. T:le DER is ~ered by Section 3 of t..':e .Z\ct to refuse to issue a 

of t.':e rules and regulatior...s prcmulgat....od under t.':e Act. 

Here, the principal reason for DER' s reft;.sal to issue t.~e 

license is appellant's inability' to daronstrate that the Congenialit-y 

Ce."1ter is se....rved by an a<Loquate se.·;age disp:Jsal systen. DER regulation 

25 ?a. Code 15L 73 requires that the se ... -age disposal system serving a 

public eating and drinking place nrus:t be :pennitted and the p:r:rnit must 

be based on c::orrpliance with tl)e DE..'\ regulatior...s whlch set forth the 

sta"'1.dards for ad.._oquate perfo:mance of on-lot syste:.-ns. 

The Congenial.:j. t.Y Center is served by an on-lot subsurface · 

systan installed in July 1973, when the Center itself was constructed. 

TI"1e se,.,-age system has never been p:nnitted by the local rm.m.ici:EBlicy as 

is required by t.."f-le Pennsylvania Sew-age Facilities Act, the Act of 

January 24, 1966, P.L. 1535, as amended3 35 P.S. 750. Nor is appellant 

able to prcduce the plar...s and specifications detailing t.':e size a"1d 

location of the sew-age systEm. Ne~ert..':eless, appellant conten.ds that 

the status of the ser .... -age system cannot be grou."1ds for disapproval of t..'1e 

license 1::ecause t..'1e i..~talla tion of the se-.-age systsn w-as approved by a 

DER Sanitarian in July 1973. 

Tne system ~ ... -as i..~ta.lled by Raym::md ~\'ebb. 1-iebb testified that 

ro acttal p:nnit w-as issued for t.~e system but t. .... ..at a DE..'\ Sani t:rrian, 

w-ho is now deceased, arrived at the site after t..~e system t--as i.-:stalled 

a..-rrl told \'<ebb "Go a..~e.ad and cover it." r...;e:::.b explaii1ed t.~e oral approval 

by sc.yi."1g that t!-..L"'1gs were done rat..~er inforr.'ally at t.~at time. 

The D2.'\ Sa.n.itaria..'1 did not have t.':e aut..'urity to ap?rove t..~e 
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systein. Under t.""l-e se-.... -age Facilities Act, sur:r>c., t_"r).e perrnits are issued 

by t.~e local rrr..ur.tici:;:ality not the DER. Assuming t.:...,at t.~e sa...-ri:::a.ria.Tl did 

give ap;?rova.l for t.~ sa-.--ag~ system, the DER is not l:ound by :b.is 

action. The DE...-q_ is .:ot esto?POO £..--em }?erfornd.ng its r~'""Ulatory duties 

by prior i>"T!J?roz.er ac"-....s of its employees. Cer'-,_ai.Tll.y rules necessarY' for 

t.~e protection of t."le public health can.'10t be abbrogated because of 

prior ~uproper a~_s of D~R euployeo~. See Con~o~eaZth of ?en~$ylvania 

v. w;;s;;e~ l.fc:!'I/Z-c:v:d .-=?. ?.. Co., 372 Pa. 312, lOS A.2d 336, cert. denied, 

348 U.S. 857 (195?), ::c-mmc""~'eal;;h of FermsyZv::z.nia v. D.?. I·/. v. UEC, 

rnc_ ... Pa. ___ , 397 A.2d 779 (1979) and Michael P~k v. DEn, EHB 

Doc~et No. 74-052-D, issued Yay 13, 1977. 

Obviously, the p\iJlic healt."r). necessi~tes tr.at restaurants be 

served by pror:er se-.... --age dist:esal ~·sterrs. The potential for harm is 

illustrated here by t.~e fact that t.~e distance separating t~e on-lot 

se',.,;age systeil absorption field frc:rn t.~e well supplyi.T'lg the restaurant' s 

.,..;at.er is un.l(.Dat-m. ~'Vebb doesn't recall the dista'1Ce bet.veen t.~e well and 

t."'1e a5sorption field a:.'ld the plans can't be locaL"'<i. Also, it appears 

syste.rn is lli"!de_rsized. \·iebb t=stified that t.~e sentic tcJl.'c r..as a liouid 
~ ~ 

ca;;:acit.y of 1, 000 gallons a:.'1d t.~e size of t.~e al:::sorption field is 900 

&:t---uaJ:e feet. 'L'le DZR' s re::'""'ti13.tior.s require that a se;>tic ~"'1..1<: for t.h.is 

size facility should b.ave a ca.pacity of 2, 800 c;allons C.."!d an absorption 

field of 1, 700 sqc.are feet.
1 

Alt."-lough we are skeptical of I•Jebb's test..i..:-rony 

on t,."1"e sys-te:.-n' s S?CCi£icatio:::iS since he testifie2. a:>:nzlet.ely fro.--ri rre,.-;-ory 

al:out an i>"lstallation '.vhich t::x:Jk place seve."1 yc:rs ago, r,is testii<Dny 

1. See 25 l?a. Co:1e 73._64(a), 73.3l(c) ~"!d 73.91. 
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ca-abili ~;~. - -

u.-:able t:o produ::e a.7J pl2r'..s or specifications to shaw wnet..~e!:" t..t)e ssw-age 

s-1•ste"1'. confo:::::;:;'.s to t.~e DER 1 s reg-ulations gove.....ry.:L!g t.~ese sys"te.l!S, the 

DER res :10 clisc:eti.on, as a rr.a.tter of law, but to reject appellant's 

~pplica~on for a F~lic eating and drin}:ing place licer..se • 

. 7;p;>ei'ant's re:.-ned.y is to uncover the s'lbsurface s..rstem 1..n con-

ju.-:tction with a"l application for a permit for the S"_:'ste..-n frc:m l.oc'..::st 

I':'1e §R also =-~sed its denial on appellant 1 s failure to 

sub.-r:it plans a..'Y.i s::ecificatiOI"'...S for the OJngerJ.ality Center -whlc11 include 

cer...a.in i.n.fo::::rration required. by DER 1 s reg"ulation 25 i?a. CcCe 151.101. 

25 ?a. Code 151.101 provides in part:' 

• (a:) Before 'M:lrk is begun in the construction .•• of 
an eating or dr~ nki...."'lg place where food is prepared., stored. or 
served ••• pro?ErlY prepared. pla.~ and specificatior...s shall be 
s-ci::mi-=ted to a."ld approved by the licer..sor. 

"(b) 'Z."'le plans a.rrl specifications sul:roitted to the licer...sor 
by t:-e a •• mer of a future eati.l"lg or drirking place shall i.11clude, 
whe::e applicable, data relati."'lg to t.~e follawi.!g: 

n ( 1) surrounding srou."'lds . 
If ( 2) ;3..rilding. 
·" (3) ~'""U.it=m=nt• 
" ( 4) ::; '? ... ;age dis-;;csal. 
"(5) Kater supply, inclu:iL"'lg ?lu:r:bi."'lg. 
" ( 6) Refuse dispcsal. 
" ( 7) Any ot..~ez: such infor:ra tio.n rs::t:i.re::l by 

':... '-le lic2:r..sor. ·~ 

1-.ppel.lant did sul:mit architectural dra~·<i..!gs of t.."le Cor:geniality 

Ce.1:.ter. Ec.·.'eVe:!:, t.'-le dr=..vings do not L11Gl:z1e i.n.fo::::"ation on such rest=.u.ra,"'lt 

T'ne d=.ta S?='.:if:.ed by 25 Pa. C:de 151.101 is nee.:::ed by D~R to 
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_;;t the hearing on the merits, we opined that t."ris objection 

C:::·' ,-; d be resolved if appellant supple-re.'1ted or revised the drawings 

to s'":l-::M the t::il?E= and location of t'le S:f:€Cified equipre.Tlt. Alt..'l)ough appellant 

s+..:pulated e,at it -M:>uld file t.'le necessary revision to t..'"le drawi,..,gs, it 

~s :10t cbne so. 

Therefore, the DER 1 s reason for refusing aEJ?ellant 1 s application 

for lice.<··.se l:ased on· noncc:rnpliance wit"l 25 Pa. Code 151.101 is also sustained. 

CXY.\JCL'CSIO~S OF L.nJ~ 

1. The Beard has jurisdiction over the par-._ies and subject 

2. T'ne DER has no discretion but to deny an eating and drinking 

place license -wnere the applicant r..a.s not sul:rni tted sufficient documenta­

tion to de:.10nstrate that t.'"le propJsed eating and drinking place ~11 provide 

sap..i+a:ry treatrrent and serv-ice of food or drinks to the public. 

3. \mere DER Regulation 25 Pa. Code 151.73 requires t.'fl.at all 

se: .• :age d.isr:;csal systems savi..'1g public eating or drinking places must be 

approved by the licensor and w..a.t t..'fl.e approval rrrust be based up:::m satisfactory 

CO."'i'iplia..'"!ce with. the DER regulations governing sewage dispJsal systerns, the 

DER T:"'ay ~~perly require a.Tl applicant for an eating and drir'Jd.ng_ place lics"'-Se 

to sti:::A'Tlit a se-wage system ~t as proof that said syst.e..rn CO!l'l?l.ies wi.th 

applicable regulations. 

2. See DER' s M.:Jtion to Si.....?ple:-rent the Record. 
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4. T:'1e local Tirun.icipal.i:. .. y :r..a.s the res?Jnsiliili ty to issue 

?e.:t:rr1.i "':s iZ!der Section 7 of t.~e Per>xsyh-a.n.i.a Ser .... -age Facilities Act, t.~e 

~ of ~anuary 24, 1966, P.L. 1535, 35 P.S. 750.1 et seq. 

5. Under t...~e facts of t.ns case, t.'11e DER is not estop?ed fran 

?"_rfor:rrd.ng its gove...rnmental fu"'lctior..s by prior .i.rr?ro~ acts of its employees. 

ORDER 

-~ND N:fil, this 23rd day of April 1980, the appeal of High Sky, Inc. 

is disni.ssed. 

;:)_;;:.;.'Si): I--?ri1 23' 1980 

-26-

·ae2 . 
. c;zL~ /"A ,p'~ 
BY: T".de£.1AS H. BlJRKE 

?1ar.!::er 



COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 

Blackstone Building 
First Floor Annex 
112 Market Street 

Harrisburg, Pennsyh·ania 17101 
(717) 787-3483 

UNITED STATES STEEL CDRPORATION Docket No. 79-154-B 

V. 

COMMOl\"WEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 

CLEAN STREAMS I.AW 

ADJUDICATION 

By: Thcr.:as M. Burke, Member, May 23, 1980 

United States Steel Corr:oration ("USSC") has filed an apEJeal with this 

board fran an action taken by the Environmental Quality Board ("EQB") which 

adopted regulations emending 25 Pa. Code Chapters 93, 95 and 97 to establish state · 

water quality standards for all waters of the Cc:mronwealth including "waters 

into whic."l appellant discharges effluents from its rnini.."'1g and rranufacturing -

facilities". The EQB adopted the regulations in an order dated August 21, 1979; 

the order provided that the regulations Y.Duld becc::m= effective on October 8, 

1979. - The EQB 's order and accompanying" regulations were published in the 

September 8, 1979 edition of the Pa. Bulletin (9 Pa. B. 3051 et seq.). On 

October 9, 1979 ap_E:ellant filed its ap~ with this Br....ard; it listed eight 

reasons wily it believes the regulations adopted by the EQB are arbitrary, 

capricious and unreasonable. 
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The Depart:r.e."'lt of Envirornlel1tal Resour-'--es ("DE..'Z") on O::;tober 24, 1979 

filed a notion to quash appeal on the b3.sis tbat the board has no jurisdiction 

to hear the appeal. Briefs :b.ave been filed by roth :parties. 

The DER argues, and~ agree, tbat this Board lacks jurisdiction over 

ussc' s apz:eal because: (1) the l:oard has ro jurisdiction to review actions of 

t..lie EQB and (2) the J::ca.rd r..as no jurisdiction to review t...'"le adoption of a regu-

lation. 

This is not a case of first impression; we recently decided in Scott 

F:::xer Corrpa:ny v. DER, E::-ffi I:ocket No. 78-107-D (issued Deceml:er 1, 1978) that we 

lack jurisdiction to review a regulation promulgated by the EQB._ We stated at 

p. 2 of the Scott FG:?er Cor.rpan:y opinion: 

"wnatever :may be the desirability of providing 
for review of regulations adopted by t."le Environmental 
Quality Board, t..'1e law of Pennsylvania does not provicle 
for such review tmti1 a regulation is applied in a -par­
ticular case. Ur.ited States Steet Corporation v. Common­
weaLth of ?enr..syZ:;ania, EHB Cocket No. 75-170-c (issued 
~~ri1 27, 1977); West Penn POl.Jer Company v. Commonwealth 
of Penr..sylvania~ DER, EHB D:x::ket No. 73-330-D opinion 
and order issue:l February 25, 1977; St. Joe's i.Jineral 
Corporation v. Godda:rd, 14 Pa.-. carm:)nwealth -ct. 624, 324 
A.2d_800 (1974) .... The Pennsylvania Administrative Agency 
Law, Act of J~e 4, 1945, P.L. 1388, as amended, 71 P.S. 
§1710.1. et seq. provides only for review of "adjUdications" 
or (sic ) admi.nist....a.tive agencies and does not similarly 
provide for the revier.v of regulations adopted by admin­
istrative age.'"l.cies; and the case law in Pennsylvar..ia r..as 
held tl1at such regulations are not revietJable on t.'"leir 
adoption, but only on t...'1eir enforcement in a par-cicclar 
proceedL'T1g. InsW'ar..ce Corr.;;any of North America v.- Common­
wealth Ir..:su::>a.n.ce De::;czot::ment, 15 Pa. Comroi'lWBalth Ct. 462, 
327 A.2d 411 (1974) -i Penr.sylvania R.R. Co. v. ?enr.syZvania 
Public Utility Commission, 396 Pa. 34, 152 A.2d 422 (1959); 
Redmond v. CommonweaLth~ l-1iZk Marketing Boa:rd, Pa~ 
Commonwealth Ct. , 363 A.2d 840 (1976); ?ittsburdh v. 
Blue C~css of Western Fa, 4 Pa. CommorrNealth Ct. 262, 286 
A.2d 475 (1971) rev'd on other grounds sub nom. 

"In keepi..'lg with tlo.at ge.11eral principle of ad­
ministrative lav; in Pe.'1I'.sylvania, it ap::;ear~ clear £rem 
the legislo.tion establishing the Environ'f.e..11tal Hea...--L."19' 
Board t.'lat its jurisdiction extends only to reVie11 of 
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adjudicatocy ac'"'.ions taken by DER and rot to review of 
legislative action taken by t..f}e Environmental Quality 
Board." 

Appellant argues that we soould reverse our decision in Scott Pcrper 

CorrT?any because: (1) an action of t.~ EQB is in fact an action of the DER and 

thus a:ppeaJ.able to the board nnder Section 19 21-A of the Administrative Code 

t.f}e Act of December 3, 1970, P.L. 834, No. 275 71 P.S. 51Q-21; (2) the l:::.oard's 

reliance on the Ccmronwealth Court's decision in InsUT'ance Company of North 

America v. Commonwealth Insurance Depar-tment, 15 Pa. Ccmronwealth Ct. 462, 327 

A.2d 411 (1974) is misplaced for reason that the l:oard failed to consider t.~e 

"organizational difference between the DER and the Insurance Department"; and 

(3) an apt:eal to t..~e board of the EQB adoption of the regulations is required 

by due process. 

I 

: The administrative :rrechan.ism for the irnplerrentation of the environ-

mental protection statutes in Pennsylvania is nnique in that the General Assanbly 

created separate-agencies to perfonn t."le administrative, iegislative and ·judicial 
. 1 
functions. The DER administers and enforces the environmental programs and 

1. Enviro:nrrental Prot...oction is the only administrative re3Ulatocy program 
in Pennsylvania which se::--...arates t.l1e investigative, legislative a.'ld adjudicative 
functions into se:-....arate agencies. The genisis of the separation rray be warnings, 
at e1e time of its creation, by Pennsylvania a..'Jd federal court d.....ocisions· that 
the comingling of such _ftmctions rray create such a risk of bias as to constitute 
a due process violatio~. See Schlesinger Appeal, 404 Pa. 584, 172 A.2d 835 (1961); 
Gar~er v. Repasky, 434 Pa. 126, 252 A.2d 704 (1969) and In re ~f~chison, 349 U.S. 
133 (1955). The Taft-5artley Law seFCiated the office of General Counsel fran 
the National I..aJ:::or Relations Board in order to prevent the prosecuting attorney 
from having ex-parte i·1.fluence uo::m final decisions of the Board. See however re­
cent cases which hold t..'"-B.t the dmingl i ng of :functions does rot, by itself, over­
com: the pres1.1ITlption of integrity in public officials. C.f. Withnow v. La.rkin, 
421 u.s_ 35 (1975}. 
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sets t.,.-:,e p::llicy for t.~eir irnplerentation2 but, as distinguished fran other ad­

ministrative agencies, it does not have :rulernaking or adjudicatory authority. 

'The rul.E!l'Eking authority is vested in the EQB by Section 1920-A of the Adminis-

trative Code, Act of April 9, 1929, P.L. 177, 71 P.S. 510-20. 

"§510-20. (Adrn. Code §1920-A). EnvL.---onmental Quality Board 
(a) The Environmental Quality Board sr.all have the re­

sp:msibili ty for developing a master environmental plan for 
tJ1e Ccmronweal th. 

(b) The Environmental Quality Board shall have the 
pJWer and its duties shall be to foDl1lll.a te, adopt and prc:rrru.l­
gate such rules and regulations as may be determined by the 
:toa.rd for t."'le proper pe.rfomance of the v.ork of the [DER] , 
and such rules and regulatio:ns, when made by t.~e l:xJard, 
shall become the :rules and regulations of the depait:rrent. --

(c) The l:oard shall continue to exercise any :r;:aver to 
fm:mulate, adopt and prcmulgate :rules and regulations, here­
tofore vested in the several pe.rsor..s, de~ts, l:oards 
and commissions set forth in section 190l(a) of this act, 
and any suc.'l rules and regulations prcmulgated prior to the -
effective date of this act shall J::e the :rules and regula­
tions of the Depa.rt:rrent of Environrne.:1tal .Resources until 
such time as they are rrcdified or repealed by t.~e Environ-
:rrental Quality Eoard. . 

(d) The l:oard shall have the p::JWer to Subf061a wit­
nesses, records and papers and iJEX)n certification to it of 
failure to ol:ey any such subpoena the Cormonweal th Court .. _ 
is errpJWered after hearing to enter 1 when proper, an adjudi- -
cation of contanpt and such other order as the circumstances -
require. ---

(e) The l:oard shall receive and revier.Y reports from-:=. 
the Dep.3.rtment of Environmental Resources and shall- advise-~ - • 
t.,e Depa..rt;:rent and the SecretarY of Environmental Resources 

-on matters of policy." 

The adjudicatory function is vested in t.'le Environrrental Hearing_ ~d 

by Section 1921-A of the Administrative Cod.e, supra, which provides in part: 

"The Environmental Hearing -Board shall have the 
p:JWer and its duties shall J::e to oold hearings and issue 
adjudicatior..s under the provisior..s of the Act of June 4 1 

2. The DER was created and given resp:msibilities for activities t."'lat were 
ne<N"ly created or previously pe.rfor:rred by t.~e Depart:me.11t of Health and other de­
:;.artments and b::;ards by Section 201 and Sections 1901-A through 1924-A of the 
-Adrndnistrative Code, s~ra, and Sections 510-26, 510-101, 510-106 of Act ·275, t.'1e 
Act of January 19, 197f, 71 P.S. 510-26, 510-101, 510-106. -
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1945, (P.L. 1388) known as the 'Administrative Agency 
Law' on any order, pennit, license or decision of t.~e 
Depa.rt:rnent of Environmental Resources. " 

Notwithstanding the al:ove quoted statutes, appellant argues that the 

EQB and this Board are not separate and independent from the DER but rather "exist 

and act nnder the umbrella of the DER". In suPfX)rt of its argument it contends: 

1. The Secretary of the DER is, by statutory aPfOL""ltment, the Chair-

man of the EQB. 

-
2. The EQB and the roard are departmental admi.nistrati ve roards 

rather than iildepende.T'lt administrative roards. 

3. The rules and regulations adopted by the EQB become the rules 

and regulations of the DER. 

4. The EQB established the rules of procedure for the roard~ 

·- 5. The EQB has no technical staff and is dependent 1.IfXJn the DER 

for technical guidance. 

·All of these assertions are true but oone show that the EQB is not inde-

pendent from the DER. It is true that the EQB is by virtue of Section 202 of. the 

Administrative Code, supra, a "departmental administrative roard" rat."'ler than an 

"independent adrniiristrative roard". Sections 201 and 202 of t.~e Administrative 

Code, supra. Nevertheless, the EQB is required by Section 503 of t."'le Adrn:inis-

trative Code, supra, ·to act independent of the DER. Section 503 reads: 

"Except as otheruise providEd in this act~ de­
partmenta~ administrative bodies~ boards, and ~ommissions, 
within the several administrative de~~~ents~ sha~Z e=­
ercise their powers and perform thelr duties indepenC.entZy 
of th? heads or any other officers of the respective 2imin­
istrative departments with which the~ are connected, but, 
in all matters involving the expenditure of rroney, _all 
such departmental administrative· roam~ and ccrrrnissions 
shall be subject and resfOnsible to t.'!e departments w-ith 
which they are resr::ectively connecto-1. Such departments 
shall, in all cases , have the right to rrake such exa"":i­
inations of t."'le bcx:lJr...s, records, and accounts of their 
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rescective cena....--trnental administrative roards and corn­
rnis~ions, as iray be necessary to enable them to pass 
up::m the necessity and propriety of any expe.'1diture or 
proFQsed expenditure. " (emphasis added) 

In Scott F::rper Company we responded to the c::Gntention t."lat the EQB is 

not independent of the DER because of the tenns of Section 202 of the Admin.is-

trative Code, supra, by stating: 

"We believe., however, that the significance of [Section 
202] is to make the EQB and the EHB a part of DER for 
the purp:Jse of administration and budgetary appropri­
ations by the General Assembly. It cannot be construed 
to mean the EHB has jurisdiction to reviet~ the prcrnul.­
gation of regUlations by the EQB whe."l t.~t 1MJuld be 
inconsistent with the substantive administrative law 
of Pennsylvania." Id. at p. 5 

Section 471 of the Administrative Code, supra, (71 P.S. 180-1) assures 

that many different interests are represented in the ruls:tEking precess. It 

provides that the menbership of the EQB include the secretaries of seven of the 

state's executive departrrents, rranbers of the Citizens Advisory Council and rrem­

bers of the GeDeral Assembly. 3 The fact that the Secretary of the DER is Cha.i.nran c 

3. Section 4 71 of the Admin.istrati ve Code, reads: 

"The Environrrental Quality Eoard s...~ll consist of the 
Secretary o£ Environrrental Resources, Y.T.O shall be chai..:rn"En 
thereof, t.."le Secretary of Health, the Secretary of Ccrrrnerce, 
t.l-J.e Secretary of Transpor...ation, the Secretary of Agricul­
ture, the Secretary Qf LaJ:::or and Industry, the Secretary of 
Cormruni ty Affairs, t."le Executive Director of the Fish Com­
mission, t..'":.e Executive Director of the Game Corrrnission, the 
Cha.inran of t.l-J.e Public Utilities Ccmnission, t.l-J.e Executive 
_Director of t."le State Planning Beard, t."le Executive Director 
of the Pe.'1.'1SY'lvania Historical and Museum Ccmnission, five 
members of the Citizens Advisory Council a.-id four rrernl:e.rs 
of t."le General Assembly. The Citizens Advisory Council mem­
bers shall be designated by, and serve at the pleasure of, 
the Ci tize.'!S Advisory Council. One of t."'le -General .P-..ssembly 
rreneers shall be designated by, and serve at the pleasure 
of, t."le Presicent Pro Te.rrpJre of t.'le Senate, one by the 
H.inority Leacer of t.'le Senate, one by t."le Sfeal<er of t.'le· 
House of ::i.e:7resentatives and one by the Mi.r..ority Leader of 
the House of Represe."ltati ves. 

Eight :;:re-nbers of the roard shall constitute a qu.::m:rrn." 
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t."le EQB d~s not detract from tJ'..is pt.l.rp:)se. Appellant's contention that the 

EQB is dependent ufX)n the DER for technical guidance is partially correct. 

The DER will sul::mit to t."le EQB technical support to justify its fX)sition on 

proposed rulemaking; however, there is no l.imi tation t:lfX)n the EQB which pro­

hibi ts it from seeking guidance from other interests. In fact, the EQB holds 

public hearings during t."le ru.lernaking process and has the txJWer of subpoena. 

See Section 1920-A(d) of the Administrative Code, supra. It may l::e that the 

makeup of the EQB and its relationship with the DER cause the EQB to l::e syrn­

r:athetic and receptive to DER's proposals; nevertheless, it, not the DER, has 

the responsibility for rulemaking. 

The regulations adopted by the EQB for the DER are dee.rned to l::e the 

rules of the DER, and the rules of procedure adopted by the EQB for the l::oard 

are d.eerred to l::e rules of the J:oard, however, that does rot negc?-te the fact that 

their promulgation is an action of the EQB, rot the DER or the l::oard. 

II 

Even if the regulations were issued by the DER we w::>uld not have 

jurisdiction to revie;.~ their issuance. Pennsylvania law does not provide for 

a right of appeal of the promulgation of a regulation. 

Administrative agencies typically are EffiFOWered with the functions of: 

(1) rulemaking, that is, generally speaking, the power to rrake rules having the 

effect of laws; a.""ld (2) adjudicato-ry, the power to hear and adjudicate pa.r-"-c..icu­

lar controversies. The procedure used to consider private in_terests differ de-­

pending on whlch function is exercised. The focus of the statute governing rule­

r:-aking, the Ccmronwealth IX:>currents Law, the Act of July 31, 1968, No. 240, 45 

P.S, 1101 et seq., is to create greater access to, and opportunity for, public 
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pa.r-Jcir;ation during e dec::..sJ..on-n~r:U...J..ng process. But, as is th~ case With 

t.~e enactment of laws by the legislature, there is no provision under Permsyl-

vania law for the appeal of rules u:p:Jn their e."lact:ment. In contrast, an agency 1 s 

adjudicatm:y actions are i.rrrnediately appealable under the provisions of the 

Administrative Agency Law, the Act of June 4, 1945, P.L. 1388, as amended, 71 

P.S. 1710.1 et sea. an:i Section 1921-A of the Administrative Code, supra. 

The leading court decision in this area is the Cormonweal th Court 1 s 

decision in Insurance Cor:rpany of Nor"';h America (INA) v. CommomJeaZth Insurance 

Depa:r>tment, 15 Pa. Cormonwealth Court 462, 327 A. 2d 411 (1974) which we quoted 

extensively in Scot-= Paper Company~ supra. In the INA case the Insurance Comp:my 

appellant apt:ealed to Cormonwealth Court the prrnn.llgation of tv.:o specific regu-

lations by the Pennsylvania Dep3.rtrrent of Insurance. The Comronwealth Court 

di$Cl.isseid the appeal on the grounds that the promulgation of regulations is not 

an appealable a~tion. The court held that oniy adjudications of the Insurance 

Depart:rrent are subject to appeal under the Administrative Agency Law, supra and 

that the issuance of a regulation is not an adjudication. Appellant propounds 

tv.o reasons why Insurance Company of North America is oot precede.'"lt here: (1) 

the Adrni.nistrative Agency Law has since teo-.n arre.ril.ed to delete t.'le definition of 

"regulation"; and (2) the organizational c..'laracter of the Insurance Ccr:mission 

differs from the DER in that the Ccrrmission does rot have within it an inte-rr..al 

counte...1'"'f_:art to the EQB which could revie<N and adjud.icat.e a challenged regulation. 

4. ·Section UOl of t.'J.e Cormonweal th Docu:T.e..'1ts L:!w, supra, requi=es public 
notice of profOsed rul.eraking and Section 1202 of the Comronw--eal th Cocu..-nents 
Law requires t.'J.e consideration of public c:orrrrents on t.'J.e rulema.king. 
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The def:iriition of "'regulation" was anitted when t."l-le Administrative 

Agency Law, supra was codified in Pennsylvania Consolidated Statutes Annotation. 

See 2 Pa. C.S.A. §101. The deletion was probably rmde because the Administrative 

Agency Law is no longer applicable to the promulgation of regulations. Section 

103 (a) of the Administrative Agency Law states: 

"\'vbenever any statute makes reference to the Admin­
istrative Agency Law for procedures relating to the 
pramulgation of adrninistrati ve regulations, such refer­
ence shall hereafter be deemed to be a reference to the 
act of July 31, 1968 (P.L. 769, No. 240), known as the 
1 Ccrmo11W'ealth Docurrents Law'." 

In any event, the deletion of "regulation" fran the definitional section 

of the Administrative Agency Law was certainly mt intended to rerrove the dis-

tinction between adjudication and regulation • 

. We agree that there is a difference in the organizational structure of 

the DER and the Insurance Depa.rt:ment. See part I of this adjudication. Ha.vever 

organizational structure had no a£fect on the a:mrt' s decision in Insurance 

Company of Nor-th America. The decision was ba.sed strictly on the statutocy inter­

pretatio~ of the Admi.n.istrati ve- Agency Law, supra. 

III 

Appellant also asserts in its brief that "due process" requires that · 

this ~ppeal be heard. Yet, it cites no authority, either statutocy or case law 

to suppJrt its contention and we are not able to find any support for the propo-

sition that there is a constitutional requirerrent that the issuance of rules 

· and regulations is an appealable action. 

In reality, the review of EQB rulemaking by this roard \\'Ould necessarily 

result in rulenaking by trial. Administrative rularaJdng like legislative statute 
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rre.king is particularly not susceptable to either formation or revie.w by trial 

type proceedings. A trial is preeminently a rrethod for resolving controverted 

issues of fact whereas rulemaking, besides allo:.vi.ng t~e agency to educate itself, 

IIUlSt consider the interests of many different factions and :p:Jlicy issues which 

rnay oot be subject to evidential proof or disproof. 

Therefore, since we find that this l:oard has oo jurisdiction to 

revicw an action of the EQB and since we find that under Pennsylvania law the 

issuance of a rule or regulation by an adrn.inistrative agency is oot an appeal-

able event, we dismiss USSC' s appeal. 

ORDER 

AND N:W, this 23id day of May, 1980, the appeal of United States Steel 

Cor:p:Jration is hereby dismissed. 

DATED: May 23, 1980 

ENVIRONMENTAL HEARING EOARD 

PAUL E. WATERS 
Chairman 

BY: THCMAS M. BURKE 
Mant:er 
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In The Matter Of: 

COMHO~""WEALTH OF PENNSYLVANIA 

ENVIRONI1ENTAL HEARING BOARD 

Blackstone Building 
First Floor Annex 
112 Market Street 

Harrisburg, Pennsylvania 17101 
'(717) 787-3483 

BOROUGH OF MERCER AND MERCER 
BOROUGH SEWAGE TREATMENT 
AUTdORITY, 

Appe1lant 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Dock~t No. 79-070-S 

v. 

Co:L·J:XONHEALTH OF PENNSYLVANIA 
DE~~RT~ffiNT. OF ENVIRONMENTAL 
RESOURCES, 

Appellee 

and 

COlJNTY OF MERCER, 

Intervener 

The Clean Streams Law 

Sewer Connection 
Ban Modification 

A D J U D I C A T I 0 N 

By t."!;.e Board, June 6, 1980 

This matter is before the Board on an app_eal filed by _ 
-

the Borough of Mercer ( Borough ) and by the Mercer Borough 

Sewage Treatment Authority ( Authority ) from an Order issued 

to those entities by the Commonwealth of Pennsylvania, Department 

of Environmental Resources (DER) on r·Iay 14, 1979. 

DER, the agency of the Co~onwealth, which has the power 

ancl duty to administer and enforce.the "Clean Streams Law," 
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Ac~ of June 22, 1937, P.L. 1987, as amended, 35P.S. §691.1, 

et. ~and the rules and regulations adopted pursuant thereto, 

Gade the following findings of fact in said Order: 

1. The Borough owns and operates a sewage collection 

system and sewage treatment plant the construction 

and operation of which is authorized by a permit 

issued by DER. 

2. The Authority is the authorized agent of the · 

Borough for purposes of administering and acquiring 

projects related to wastewater problems. 

3. On July 20, 1972, DER ordered the.Borough to prohibit 

sewage connections or tap-ons · to its _sewage collection 

~ystem. 

4. On March 1, 1973, this order was modified to exclude 

a certain area of the Borough from this prohibition. 

5. The Borough and the Authority are engaged in a program 

of reducing the flows in its sewage collection system 

to its sewage treatment plant in order to relieve 

the hydraulic overload condition (which necessitated 

said sewer connection ban order). 

6. That DER is authorized to-impose sewer connection 
-
bans by the language contained in Section 94.21, Title 

25, Rules and Regulations, Department of Environmental 

Resources, 25 Pa. Code §94.21. 
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7. That in Section 94.41, supra, 25 Pa. Code 

§ 94.21, it is provided that under certain circumstances 

a sewer connection ban may be modified to allow for 
. 

the connection of facilities of public need t~ said 

sewer collection system. 

8. That the County of Mercer ( County ) requested that 

DER modify said sewer connection ban order to allow 

for the connection of a 4-unit addition to the County 

Juvenile Detention-Home. 

9-. That such addition to the Juvenile Detention Home is 

a facility of public need. 

In the text of the Order DER determined, based upon the 

above findings of fact, that the Borough was not prohibited 

from allowing or permitting the sev;age connection or tap-on 

of said 4-unit addition to said Juvenile Detention Home, DER 

~lso determined that all other provisions of the sewer connection 

ban of July-20, 1972, as modified by the order of March 1, 1973, 

were to remain in full force and effect. 

On May 14, 1979, a notice of' appeal of this Order, filed 

by t~e Borough and the Authority, was received by this Board. 

In this notice of appeal, the Borough and the Authority contended, 

essentially that: 1. This Order was unconstitutional because 

it was not a proper action for DER to permit a modification of 

said sewer connection ban for the connection of said Juvenile 

Detention Home addition to said sewage collection system in 

the face. of the continued refusal of DER to permit the Borough 

and Au~hority to offer connections to other applicants who 
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or which would be revenue producing. 2. That the public needs 

of the Borough for the increased revenue which would be generated 

if other connections would be authorized outweigh any public 

need for the connection of the addition to said Juevenile 

Detention Ho~e. 3. There was no affirmative determination 

that public health hazards and/or pollution would be eliminated 

if this addition is connected to said sewage collection system. 
' 
On July 20, 1979, we entered an Order in which we permitted 

the County to intervene in this appeal. 

On July 30, 1979, DER's motion to dismiss this appeal was 

received by this Board. In this motion to dismiss, DER averred 

that since DER did not make it mandatory upon the Borough to 

allow the connection of this addition to said sewage collection 

system, but rather provided that the Borough was not prohibited 

from so doing, neither the Borough nor the Authority were 

aggrieved by said Order of May 14, 1979. 

On September 13, 1979, T.Ne filed an Opinion and Order in 

which we refused to dismiss this appeal. In issuing this denial, 

we took the position that when DER found, (1) that The--Borough 

and the Authority are engaged on a program of reducing the flows 

in said sewage collection system in order to relieve the 
-

hydraulic overload condition in said sewage treatment plant; and 

(2) that the proposed addition to said Juvenile Detention Home 

is a facility of public need, those findings, taken together, 

constituted a final, appealable determination that there was no 

environmental or regulatory impediment to the connection of this 

proposed addition. 
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A hearing on the merits of this A?peal was held on 

September 20, 1979, in Pittsburgh, Pennsylvania. 

FINDINGS OF FACT 

-··· .... 

1. The Borout;h o-w-ns and operat-es a sewage treatment 

plant, which is situate in the Borough, and which was con~tructed 

pursuant to a permit issued by DER. 

2. The Borough owns a sewage collection system through 

which sewage generated, in homes and other es-tablishments flows 

to said se~age treatment plant. 

3. The County o-w-ns a sewage collection-line through which 

sewag~ senerated in several County facilities and in five 

homes not owned by the County flows to said sewage treatment plant. 

4. The County-owned facilities the sewage from which is 

discharged to the County sewage collection line are the Vo­

Tech School, the Juvenile-Detention Home and the County Home 

and Hospital.. --

5. The County sewage collection line, in its entirety, 

is mmrru ... t"~'er- than---s~ -thousand feet in length .. 

6. The Borough sewage treatment plant is designed and 

permitted for treatment of an average daily flow of 400,000 

gallons. 

7. On July 20, 1972, DER issued an order to the Borough 

under the terms of which sewer connections or tap-ons into the 

entire sewage collection system were prohibited. 

8. This order was issued because DER determined that the 

average daily flow entering sa~d sewage treatment plant exceeded 

th§ design capacity of said plant, to-wit, 400,000 gallons 

per day. ~ T:iis condition ·is called "hydraulic overload." 
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·9. On :1arch 1, 1973, DER and the Borough entered into a 

partial consent decree, under the terms of which the July 20, 

1972, sewer connection ban order was modified to exclude the 

Northwest Quadrant of the Borough from the prohibition 

10. One of the major reasons why this sewage treatment 

plant became hydraulically overloaded is that groundwater 

entered the sewage collection system L~ugh collector sewers, 

interceptor sewers or building sewers by reason of defects 

in the pipes themselves, or in the pipe joints. This entry 

of groundwater is called "infiltration." 

11. Another factor which produced this hydraulic overload 

condition was the inflows from rain events, to-wit, water 

reaching the sewage collection system from downspouts, storm 

drains, catch basins or holes in manhole lids. 

12. Since the time when this sewer connection ban was 

impo.sed,. the Borough has attempted to remedy this hydraulic 

overload condition at its sewage treatment plant. In 1972, 

the Borough reconstructed 1.35 miles of sewer line within 

its corporate limits. In 1973, the Borough did various work, 

including the replacement of 1,200 feet of sewer line. In 

1974, there were drains disconnected, 600 feet of sewer replacement, 

over 2,00 feet of new sewers constructed and 10 sanitary 

manholes installed. In 1975, there was continued testing to 

determine the presence of unauthorized connetions to the 

sewage collection system. In 1976, 29 manholes were raised or 

repaired. In 1977, 476 feet of new sewer line was installed and 
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12 new ~anholes ~ere installed. In 1978, the program of continued 

testing to determine the presence of unauthorized connections 

to the sewage collection system was continued, several sewer 

inspectors were hired, over .2,100 lineal feet of sewer line 

was purchased and additional manholes were ordered. In 1979, 

this 2,100. lineal feet of sewer line was installed. 

13. The total cost of these attempts to remedy the 

hydraulic overload condition at said sewage treatment plant is 

approxi~ately $435,000.00. 

14. In each year from 1973 to and including 1976, there 

was a reduction in the.· average daily fl"ow entering said 

sewage treatment plant; however, no records were kept during_ 

a period as to the quantity of liquid which the plant operators 

permitted to by-pass the plant,by utilization of a by-pass 

mechanism .. 

15. Even with this reduction in average daily flow 

~ntering said sewage treatment plant between 1973 and 1976, 

this p1arrt· correinued tcr be hydraulically overloaded during' 

those years. Furthermore, this plant was. not providing that 

degree of treatment necessary to achieve that degree of 

biochemical oxygen demand( BOD ) removal which was requir~d 

under the terms of the permit under which it was supposed to 

be operated during said period. 

16. In 1978, the last full year before the date of this 

hearing for which ~ecords of average daily flow entering 

said sewage treatment plant were available, th~ average daily 
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=low to said plant (not including liquid by-passed about which 

no records ~ere kept until May, 1979) was 498,778 gallons. 

This figure is 47,000 gallons per day in excess of the 1976 

average daily flow and is 98,778 gallons per day in excess 

of permitted capacity. 

17. DER, by a Planning Engineer in its Bureau of Water 

Quality Management -Regional Office in Meadville, advised the 

Auth~rity by letter dated March 30, 1979, that said sewage 

treatment plant was still hydraulically overloaded, that a 

plar, setting forth the actions to be taken to reduce the 

overload had to be submitted to DER within ninety days and 

that even the Northwest Quadrant of the Borough was now 

included within the prohibition of the existing sewer connection 

ban. 

18. · The.County Juvenile Detention Home is situate in 

Coolspring Township approximately one mile northwest of the 

Borough. It was completed in February, 1973. 

19. Liis Juvenile Detention Home is used as a facility 

for detaining youths under the age of eighteen who have 

committe-d crimes and who require security attention, pending 

a hearing and disposition 

20. This Juvenile Detention Home was designed as a -

multi-county detention facility. Youths from Mercer, Butler, 

Clarion, Crawford, Forest, Venengo and Harren Counties have 

been detained there. 
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21. This Juvenile Deten~ion Home was ori'ginally designed 

to house ~welve youths at any given time, and to accommodate 

two resident managers, one cook, one night care worker, two 

supervisors, ·four part-time child care workers, and one teacher. 

22. In the Act of April 28, 1978, P.L. 202, Sections 

23 and 25, 62 P.S.§§ 2075 and 2076, it is provided, in essence, 

that from and after December 31, 1979, no juvenile shall be 

detained in a county jail. 

23. By reason of the enactment of this legislation, 

the County determined that it was neces.sary to build an. addition 

to this Juvenile Detention. Home to accommodate those youths 

who, because of the serious nature of the crimes which they 

committed or because of the serious security risks which 

they created, were jailed rather than placed in the Juvenile 

Detention Home in the first place. 

24. -In this addition, there will be facilities to house 

four additional youths and one part-time staff worker. 

25. At full population in the Juvenile Detention Home 

as it previously exist~d. the calculated daily sewage produced 

was projected to be 43,575 gallons per month, 

26. At full population in the Juvenile Detention Home, 
. 

with this addition, the calculated daily sewage pro~uced is 

projected to be 54,300 gallons per month. 

27. The actual daily sewage produced· at this Juvenile 

Detention noQe, per 1978 figures produced by the County, 
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ave:ages 49,000 gallons per month, ~lth6ugh this higher 

?roduction can be explained, in part, by the fact that there 

is a walfunctioning water softening system at this Juvenile 

Detention Home. 

28. Between July 30, 1979·, and August 3, 1979, 917 

=eet of the County sewage collection line was internally 

inspected by means of closed circuit television camera and 

by means of air testing the pipe joints for defects. 

29. Although it was not necessary to replace any portions 

of the County sewage collection line, some of the pipe joints 

failed and were sealed with grout. 

30. According to figures submitted to DER by the Borough, 

the average daily flow entering said sewage treatment plant 

in August, 1979, was 375,000 gallons .. This flow is 25,000 

gallons per day less than design and permitted daily capacity. 

31. According to figures submitted to DER by the Borough, 

the average ~aily flow entering sajd sewage treatment plant 

in July, 1979, ~as 449,000 gallons. This flow is. 49,000 

gallons more than designed and permitted capacity but it is 

43,000 gallons less than the average daily flow which entered 

said sew_a~e treatment plant in July, 1978. 

32. It cannot be stated, upon the basis of the records of 

average daily flow entering said sewage treatment in July 

and August, 1979, that the reduction of the hydraulic overload 

condition in said plant as evidenced by what occurred in those 

two months will be a continuing event. 
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. 33. Although there are continued instances in which the 

operators of this sewage treatment plant permit sewage to 

by-pass the plant, all such sewage is disinfected by the 

process of chlorination. 

34. At the time when this hearing was held, there was no 

evidence presented to show that there were problems at this 

sewage treatment plant other than. a hydraulic overload 

condition. 

35. At the time when this hearing was held, the County 

had arranged to have portions of its sewage collection lines 

north of the 917 feet of line which was inspected and tested 

between July 30, 1979 and August 3, 1979, tested and inspected. 

This area was chosen because the County suspects that there 

are numerous unauthQrized connections in that area. 

36. Downstream uses of Neshannock Creek, which is, 

apparently, the water of the Commonwealth to which the 

effluent from the Borough sewage treatment" plant is discharged, 

will not be adversely affected by the additional influent 

which will be created by the addition to the Juvenile Detention 

Home. 

37. It appears that the public health will not be 

endangered by the additional influent which will be created 

by the addition to the Juvenile Detention Home. 
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D I S C U S S I 0 N 

D~ issued an order to the Borough on July 20, 1972, in 

which a sewer connection "ban"1 was imposed by reason of the fact 

that the Borough sewage treatment plant was "hydraulically 

overloaded." 2 

On March 1, 1973, following an appeal to this Board by the 

Borough from said order of July 20, 1972, DER and the Borough 

enter into a consent decree, under the terms which, inter 

alia, said ban was modified to exclude the Northwest Quadrant 

of the 3orough from the pr~hibition thereof. 

-

1 A "ban" is defined in the Rules ·and Regulations, Department 
of Environmental Resources, Chapter 94, Section 94.1, 25 Pa. 
Code § 94.1, as follows: 

"Ban- A prohibition of additional connections to 
a sanitary sewer system or any portion thereof 
and such other necessary measures as the Department 
may require to prevent or alleviate an actual 
organic or hydraulic over.load 01: an increase in 
an organic or hydraulic overload." 

2An "hydraulic overload" is defined in said Rules and 
Regulations, supra. Chapter 94, Section 94.1 25 Pa. Code 
.~ 94.1 as follows: 

"Hydraulic overload-The condition that occurs when 
the hydraulic portion of the load, as measured 
by the average daily flow entering a sewage 
tr.eatment plant, exceeds the average daily flow 
upon which the permit and the plant design are based 
or when the flow in any portion of the system exceeds 
its hydraulic carrying capacity during a recent 
3-month period." 
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On ~arch 30, 1979, DER notified the Borough that the 

:·~orthwest Quadrant of the Borough was again included within 

the prohibition of the ban. 

On May 14, 1979, DER issued an order to the Borough and 

to the Authority .that the-Borough was not prohibited from permitting 

the sewage collection system through which sewage is transmitted 

to said sewage treatment plant. 

In this Order, DER provided that it was permitting this 

~dification to the existing ban pursuant to the authority 

contained in Chapter 94, Section 94.41 of its Rules and 

Regulations, 25 Pa. Code § 94.41. In this Section, it is provided 

as follows: 

"§ 94.41 Elimination or reduction of overload. 

A ban may be modified or removed by the Department, in the 
exercise of its discretion, in accordance with the following 
conditions: 

(1) If the permittee has demonstrated that steps have been 
taken which have resulted in the reduction of the actual loading 
to less than the capacity provided in the permit, the ban may 
b~ modified or removed to allow connections up to the permitted 
capat!ity. 

(2) If it is affirmatively demonstrated, through the 
submission by the permittee and approval by the Department of an 
application for an amendment to the permit, that both, the 
actual capacity of the plant or the sanitary sewer system or 
any part thereof, or both, is in ex~ess of the capacity provided 
in the permit and is sufficient to prevent an overload until 
additional capacity is made available, the ban may be modified 
o~ removed to allow connections up to the new capacity. 

(3) If the permittee has demonstrated that steps have been 
taken which h~ve resulted in the reduction of the overload and 
that public health will not be endangered and that dowustream 
uses will not be adversely affected, the ban may be modified to 
allow for limited approval of connections for the elimination 
of public health hazards, the elimination of pollution, or the 
connection of facilities of public need, provided that the 
program for the reduction of the overload continues in a manner 
which will result in the overall reduction of overload." 
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It appears that this Section- i-s designed to enable DER to 

act upon a request by a permittee for relief from a ban when the 

permittee is able to demonstrate that it has taken positive 

action with regard to the condition which made the imposition 

of the ban necessary in the first instance. 

In this matter, we are faced with the rather unique 

circ~stances that the permittee opposes the modification of the 

ban which is made possible by this Order and that the permittee 

has made every effort to convince us that it has not satisfied 

any of the criteria for the granting of such a modification 

which are set forth in Section 94. 41, sunra-. 

If we take the narrow view that under all circumstances 

it is only at the specific request of a permittee that DER can 

consider whether a ban can be modified or removed, there could· 

be a situation where a permittee, for no legitimate reason, 

could retard development by refusing to request a ban modification 

even if the conditions for such modification are clearly present. 

We choose, "instead, to take the view that DER may independently 

review information which it receives, be it from a permittee, 

from an entity which is constrained by the ban or from its own 

information, to determine whether relief can be granted pursuant 

to Section 94.41. We are convinced that it was the intent of the 

Environmental Quality Board, when it adopted Section 94.41, that if 

DER was satisfied that a ban should be modified, by proof that any 

one of the three conditions set forth in Section 94.41 were and would 

·be met, such proof could be received from any competent and 

interested source. 
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DEa and the County contend that_Section 94.41 (3) is 

applicable to_this matter and that the conditions for a ban 

modification which are set forth therein have been established 

in this matter. They are, once again, as follows: 

1. There must be a demonstration that steps have been taken 

which have resulted in the reduction of the overload. 

2. There must be a demonstration that public health will 

not be endangered. 

3. There must be a demonstration that downstream uses 

will not be adversely affected. 

4. There must be a program for the reduction of the 

o~erload which continues in a manner which will result in 

the overall reduction of the overload. 

In addition, as this Section applies to the instant matter, 

it must be demonstrated that the addition to the County Juvenile 

Detention Home is a facility of public need. 

We have found that the Borough has spent approximately 

$435,000.00 betWeen 1972 and mid-1979 on various measures to 

reduce the hydraulic overload condition in its plant. This effort 

has been directed towards eliminating infiltration and towards 

detecting unauthorized connections to the Borough sewage-collection 

system. Although there was a reduction in the average daily flow 

entering the sewage treatment pl~nt between 1973 and 1976, in 

1978, the last full year before tha date of the hearing in this 

matter, the averag~ daily flow entering the sewage treatment plant 

was 47,000 gallons per day in excess of design and permitte1 

-capacity. Unfortunately, the effort by the Borough was deemed 
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to be so unsuccessful that DER was required, on Mar·ch 20, 1979, 

less than two months before this ban modification Order was 

entered, to re-include the Northwest Quadrant of the Borough 

within the prohibition of the ban and pursuant to Chapter 94, 

Section 9-4: il (a) (3), of its Rules and Regulations, 25 Pa. 

Code§ 94.21 (a) (3), to direct the Borough to-submit a plan 

setting forth the actions to be taken to reduce the overload 
-

to DER within ninety days. 

We have found that the County owns a sewage collection line 

which is more than six thousand feet in length. Sewage generated 

in the County Juvenile Detention Home, the County Home and Hospital, 

the County Vo-T~ch School, and in five homes flows through this 

line to the Borough sewage treatment plant. It can reasonably be 

assumed that this line has contributed· to the hydraulically overloaded 

condition of this plant by reason, inter alia, of infiltration 

into that line. 

There was no evidence that at any time prior to July 30, 

1979, the_ County made any effort to determine the-condition of 

that line. It is clear that the Borough did not direct any of 

its abatement efforts toward this line because the Borough 

believed that it did not have the right to do so. 

We heard evidence that between July 30, 1979, and 

August 3, 1979, 917 feet of the County line was inspected. \.J'e 

learned that as the result of this inspection, defects in some of 

the pipe joints were observed and corrected. It may very well 

be that as the result of this corrective work, some infiltration 
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into the County line has been abated. This is a possibility 

because in the month of August, 1979, the average daily flow 

entering said sewage treatment plant from all sources was 25,000 

gallons less than the design and permitted capacity of the plant 

·~ - ·"'!"- •• 

and in the month of July, 1979, the average daily flow enteri~g 

said ?lant from all sources was in excess of design and permitted -

capacity, but less ttan the average daily flow which entered 

said plant in July, 1978. 

However, we cannot hold, on the basis of the fact that there 

has been a reduction in the overload in this plant during these 

two dry weather months, that it has been demonstrated that steps 

have been taken which have resulted in the reduction of the overload 

on an on-going basis. If, however, the records for the months, 

in 1979 subsequent to August and in the first several months in 

1980, indicate that the overload to this plant has been reduced, 

we can and would hold that this requisite for ban modification 

under Section 94.41 (3) has been established. 

-
T.Je next direct our attent-ion to the requirement that there 

must be in effect a continuing, effective program -:;hich -.... -ill 

result in the overall reduction of this overload. 

It is clear that as late as March 30, 1979, DER demanded 

that the Borough submit a plan by which such a program would be 

implemented. Although it appears that the Borough did submit 

some doc~ent in response to this demand, there is no evidence 

in the record f::-om which T_.;e can conclude that such document 

was accepted by DER as constituting an effective overload 

reduction program. 
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'\-i2 h2o.rd evidence that the Cou...""lty intended to inspect other 

portions of its sewage collection line in an area where it was 

suspected that numerous unauthorized connec'Cions thereto were_ in 

existence. Obviously, there is no evidence that this inspection was 

per=o~ed or that problems were fou...""ld or that corrections were ~ade. 

Perhaps, in the months between the date of the hearing and the 

date of this Adjudication, there has been a continuing and effective 

program which has resulted or will result in the overall reduction of 

this overload. At this posture, however, i..;e have no basis upon which 

to conclude that such a program exists. As such, we hold that this 

second element necessary for ban modification under Section 94.41 (3) 

has not been established. 

Tne next two requirements for ban modification under Section 

94.41 (3) are that such a modification as is here proposed will 

not endanger the public health and such a modification as is here 

proposed will not adversely affect uses dow~stream from the point 

in the -;..~aters of the Commomvealth at which sewage effluent from this 

collection and -treatnent system is discharged. 

There is no evidence in this matter that there are problems at 

this treatment plant o~her than a hydraulic overload condition. ?or 

excmple, the evidence tends to show that the plant is causing effective 

removal of organic compounds contained in the sewage which flows 

thereto. 

It is true that there are continuing instances in which sewage 

in the·sewage collection lines leading to said plant is by-passed. 

However, the most obvious danger to the public health which could 
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resul: from such a by-;:ass, the presence of bacterial organisws, 

is oovia~ed by reason of the fact that even by-passed sewage is 

disin=ec:ed by the process of chlorination. 

\.J'e are not willi:1g to disturb the conclusion of DER tha:: t:he 

public health will not be endangered by rea?on_qf the sewage 

which would be added to this sewage collection system if the 

addition to the Juvenile Detention-Home is connected thereto. 

We will, however, be a great deal more satisfied with the state 

of af~airs it is possible to eliminate by-passes 

of seo;-:age. 

We conclude that DER has satisfactorily established that there 

are no dow~stream uses which will be adversely affected by the 

seT.-.age which 'tvould be· added to this sewage collec-tion system if the 

addition to the Juvenile Detention Home is connected thereto. 

We received evidence that the nearest public water intake point 

is many miles from the rece~ving waters and it was not shown that 

there were any other downstream uses which could be adversely 

affected by th~~ additional flow. 

The one thing -;..-:::.~h is quite clear in :.:1:..s :::atter is that 

the County Juvenile De~ention Home is a facility of public need 

which must be enlarged. This is for the reason that the 

Legislature has declared, in the Act of April 28, 1978, su~ra, 

62 P.S. §§ 2075 and 2076, in essence, that no j1.1venile should be 

detained in a county jail. Tne puQlic has a definite need for-a 

facility which is large enough so that certain juveniles who have 

committed serious crimes and/or who are security risks can· be 

detained in a place where the public need not be concerned about 
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its security and in a place where the juvenile can be detained 

without the hostile and demoralizing environment which is present 

in a jail. 

It is because there exists this public need for an enlarged -

Juvenile Detention Facility in the County that we are going to 

remand this matter to DER, rather than to sustain the appeal of the 

Borough and the Authority. 

We remand because it is elear to this Board that there now must 

be in existence sufficient data which can be analyzed to determine 

whether steps have indeed been taken which have resulted in the 

reduction of the overload condition at this plant on an on-going 

basis. Furthermore, DER should now be in a position that it has 

evaluated the overload reduction plan· submitted by the Borough. 

Finally, unless the County was less than candid about carrying through 

its plan to inspect and, possibly, correct additional portions of its 

sewage collection line, DER should now have information about the 

effect of such a program on the hydraulic overload condition·at this 

plant. 
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CONCLUSIONS OF LAW 

1. The Board has jurisdiction-over the parties and the subject 

matter of ~his Appeal. 

2. DER may modify a sewer connection ban, pursuant to Chapter 

94, Section 94.41 of its Rules and Regulations, 25 Pa. Code §94.41, 

without the necessity of a request for such modification made by 

the permittee against which such ban was directed. 

3. A sewer connection ban mo_dification cannot be granted where 

the conditions under which it may be granted, set forth in 

Section 94.41, supra, have not been established. 
0 

4. The Mercer County Juvenile Detention Home is a facility of 

public need. 
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AND NOW, this 6th day of __ J_un __ e _______ , 1980, it is hereby Ordered 

that this matter is remanded to DE~ for a determination as to whether 

there is now ad~itional information and data with regard to steps which 

have been taken which have resulted in the reduction of the hydraulic 

overload at the Borough sewage treatment plant and as to· whether there 

is now in existence a program for the continued reduction of the hydraulic 

overload at said sewage treatment plant. 

It is further Ordered, given the fact that there is an urgent need 

for the 4-unit addition to the County Juvenile Detention Home, that this 

Board shall receive this additional information and data at a hearing to 

be held not later than twenty days from the date of this order. 

It is further Ordered that this additional information and data is 

needed in order for this Board to determine whether, under and by virtue 

of the provisions contained in Chapter 94, Section 94.41 (3) of the Rules 

and Regulations of DER, 25 Pa. Code § 94. 41. (3), the existing sewer 

- connection ban in the Borough may be modified to permit the connection of 

said addition to said Juvenile Detention Home to the ·sewage collection 

system which conveys sewage to the Borough sewage treatment _plant. 

ENVIRONMENTAL HEARING BOARD 

~~!..-:-c::;.. 
- ----- - -- -- -------

DATED: June 6, 1980 
-58-
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 

Blackstone Building 
rust Floor Annex 
112 . Market Street 

Harrisburg, Pennsylvania 17101 
(717) 787-3483 

BUr.LER <XXJNI'Y MUSHRXM FARM, INC. 
and IDY llJCAS, SUPERVISOR 

v. 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 

Docket No. 78-132-B 

General Safety Law 

ADJUDICA.,TION 

By T.bana.s M. Burke, M2rctler, June 23, 1980 

'Ihis matter o::m:s J::e£ore the Board on appeals by Butler County Mush- . 

rcan Fann, Inc. (ECMF) and. Fay Lucas, Sup:rvisor for ECMF, fran an order issued 

by the Ccmronwealth of Pennsylvania, :-Depart:Irent of Environmental Resources (DER). 

BCMF owns and operates b..o nnJShrcan facilities in w:::>rked-out, undergrotm.d li.rre-

stone mines in West Winfield, Butler COunty and N:lrt:hington, AI:mstrong County. 

- The DER order requires apt:ellants to irnplem:mt a "check systan" at l:oth un.C.er-

ground facilities which will i~tify every person underground at any time and 

make the info:r:mation aviliable at the surface near -the entrance of each mine. 

The order made findings that a check. systa:n is necessary to protect the health 

and safety of people entering underground. 

Appellants filed appeals fran the order on October 20, 1978, alleging 

principally that the DER laCked authority to issue the orders. Coincident with 
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filing the appeals, appellants filed a petition for supe,rs~eas on the giOunds 

that they ~uld be irreparably ha.nred if the order remained in effect during 

the period pending its review and that they were likely to prevail on the rrerits 

of their appeals. 

Hearings were held on appellants 1 petition for supersedeas on October 

31 and Novanber 3, 1978. On November 14, 1978 the Board issued an Opinion and 

Order denying appellants 1 petition for supersedeas for reason that appellants 

did not show they ~uld suffer irreparable hann or ~uld ult.Una.tely prevail on 

the rreri ts. 

On Novanber 30, 1978 the Board denied appellants 1 ntition for an amended 

order to allow an interlocuto:cy appeal fran the Board's Opinion and Order denying 

the petition for supersedeas. · Thereafter, on Decanber 11, 1978, the DER approved 

a check system sul::mitted pursuant to the order without prejudice to appellants 1 

appeal. .. Appellants filed a tiire.ly precautiona:cy appeal fran the DER 1 s approval 

of their plan at EHB Docket No. 79-005-B, which, ut:en joint nction, was o::>nsoli­

dated at the al:x>ve-ca.ptioned docket number by order dated March 9, 1979. 

Subsequently, the parties agreed by stipulation that the record made 

at the supersedeas hearings ~uld be the record before this Board on the rrerits 

of the appeals. The appellants and the DER have filed briefs o::>ntaining proposed 

findings of fact and o::>nclusions of law. Based on the aforesaid we enter the 

follcwing: 

FINDINGS OF F.ACI' 

1. Appellant is Butler County Mushrc:x::m Fatlll (BCMF), a o::>rporation 

with an address at P. 0. Box N, WJrthington, Pennsylvania. 

2. Appellant is PDy Lucas, a maintenance supervisor at ECMF' s fa­

cilities -in WJrthington, Annstrong Coun"Sf and West Winfield, Butler County, 

Pennsylvania. 
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3. Appellee is the DER, the agency entrusted with the duty to enforce 

the provisions of the General Safety Act, the Act of May 18, 1937, P.L. 654, 43 

P.S. 25.1 et seq. as it applies to the op:rations set forth in Section 2 (f) of 

the General Safety Act. 

4. BQ1F ow.ns and op:rateS rrn.J.Shroan fa.J:ll1S in ~ mined-out, limestone 

mines; one at 'Vhrthington, Amstrong County, and the other at West Winfield, 

Butler County, Pennsylvania. 

5. ECMF enploys approximately 950 production and rraintenance 'WOrkers 

at the facilities, approximately 50% of wh:m 'WOrk tmderground at any given time. 

6. · The facilities at each location include atove-ground operations 

such as latoratories, storage a,nd p:rcx::essing facilities. 

7. No limestone mining or extraction has been r:erfonred at either 

underground facility since prior to their acquisition by ECMF. 

8. Each underground facility consists of roth developed and undevel­

oped areas. The mushrocm production operationsi i.e. picking and growing oper­

ations, are perfonred exclusively within the develop3:i areas. The undeveloped 

areas are used to provide proper air circulation and fenperature for mushrocm 

growing. 

9. The 'WOrk necessary to create a develop3:i area consists of roof 

~rt, scaling operations and floor preparation. &Jth the roofing and scaling 

op:rations ~e the work of an experienced miner, have the effect_ of enlarging 

the underground cavity and necessitate the reroval of lirnestone. 

10. Preparation of mined -out areas for use as urrleveloped areas re­

_quire roof and rib -(side) support. Safety posts are installed for initial 

~rt. Roof rolts are then installed for additional support. If additional 

~ent support is deEm:d appropriate, concrete bloc.~ and s~--1 support 
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beams or columns may be installed. The roof and ribs are scaled with bars to. 

rem::>ve any loose material. The joint area between the roof and rib is guni ted 

with concrete when necessary to elllninate excessive rroisture. 

u. The West Winfield facility is fully developed. At least one year 

of developrent ~rk is scheduled for the Worthington facility. 

12. The JIUJShroans are grown in flat wooden trays containing catlFOSted 

material, mushrocm spawn and casing soil• The gi:OWing trays are placed in indi­

vidual cavems in the developed areas and periodically are watered and inspected. 

After a period of a few weeks, the nrushroans gzow to maturity. 

13. BCMF 1 s maintenance crew consists of ten (10) full-t.:i.rre enployees, 

one (1) supervisor, and four ( 4) extras who fill in for absent full-t.:i.rre employees • 

lt perfonns maintenance ~rk and developrent ~rk at both mines. 

14. Approximately ~thirds of each underground facility is maintained 

as an undeveloped area. 

15. The physical construction of the underground facility is basically 

the same as that of mined-out areas used for underground stOrage in the Ccmronwealth. 

16. BCMF operates gasoline-r;:cwered vehicles at both underground facil-

ities pursuant to a variance issued by the camonwealth of Pennsylvania, Bureau 

of Labor and Industry. 

17. BCMF generally operates a safe operation and has been ccoperati ve 

with the DER in the past. The DER has never shut down any part of BCMF's facil­

ities because of an inminent hazard. 

-18. The potential for fire at appellants 1 underground facilities is 

no greater than the potential for fire hazards due to the presence of gasoline and 

electricity at all underground facilities. 

19. Fire presents a danger to persons underground because it generates 

snoke and carbon rronoxide into a confine:;l area. . 
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20. John Conroy is an inspector for the DER Office of Deep Mine Safety 

in the western part of Pennsylvania. Mr. Conroy inSpects 20 underground facilitie 

all of which have a check systan except the BCMF facilities at Worthington and 

West Winfield. Inclu:led within the 18 facilities having check systems are five 

(5) mined-out areas used for underground storage. 

21. Any person who is undergmund or enters underground during a fire 

is in serious jeopardy frcm fl.Jm:s, as well as the hazards of fire generated rcof­

falls. 

22. The check system required by the DER order must identify every . 

p:rson who is underground at any tiire in the WorthingtOn and West Winfield mines 

and make the -info:r:mation available at the surface near the entrance to the mines. 

23. BCMF' s hourly employee t::irre clock can satisfactorily serve as a 

check systan for its hourly employees. 

24. BCMF Cbes not have a chack systan for those persons who enter the 

mine without punching a tiire clock. 'Ih:lse p:rsons who do mt use the tiire clock 

inclme supervisors, indep:ndent conLI:actors, food service employees, telephone 

repa.i:l:rren and visiting rne:nbers_ of the pcblic, including touring high schcol 

students. 

25. There is no meth:xl preseotly in existence for detennining the 

number of, or the identity of, persons underground in either mine at any given 

t.im=. -

26. A check system which does not aca:mnt for everyone underground is 

of little, or no use. 

27. The absence of a ch.ecK s_ystan j eopardi.zes the safety of persons 

who might J:::e engaged in rescue operations. 
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DISCUSSICN 

I 

Appellant, BCMF, operates :mushroan growing .and pxoCessing facilities 

in two mined-out limestone mines in westem Pennsylvania. The mines were de­

veloped for :rm.JShroc:m growing by the construction of a floor and supp:>rts for 

the ceiling and sides of individual roans or caveD'lS sized about 20 feet wide, 

120 feet long and 15 feet high. Water and electric lines and drains were also 

installed. The operation ~lays about 950 people at the two facilitie§, about 

· half of .whom ~rk underg:roui.1d. 

The IIU.1Sh.roans are grown in flat~ trays about 20 feet long con­

taining cc::xtl{X)sted material and casing soil. The trays are seeded and stacked 

to ·the ceiling in the roans and periodically watered and inspected. The Im.1Sh.rcxJms 

~:ture in a period of a few weeks. ...'I'he whole tray is then taken by gasoline powered 

tractors to a different area for picking. After they are replenished, the trays 

are retumed to the growing :roans and stacked by gasoline EXJWered high lifts. 

Other than Ba-!F' s E!tlployees, those wi:lo have a reason to enter the mines 

include E!tlployees of outside contractors, utility repainnen, cafeteria ~rkers 

and persons making deliveries. BCMF also invites g:roups to tour the mines. 

The DER's Office of Deep Mine Safety has been attanpting since 1973 

to persuade BCMF to implarent a check system,. that is, a system which ~uld make 

the names of evei:yOne undergrmmd at any given time accessible to a person on 

the surface. Walter Vincinelly, the corrmissioner of the Office of Deep ~tine 

Safety, issued the order. He has been a member of a deep mine rescue team for 

the past 16 years. During that time he directed rescue operations for three 

mine fires. He testified t.l-Jat the potential for fire exists in these mines be-
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cause of the presence of gasoline and electrical equiprent. He further testi­

fied that when a fire occurs the first thing to 'be detennined is whether anyone 

remains underground. If people remain underground their lives may 'be endangered 

by the presence of srroke and carlx::m ItDroxide in a o:mfined area, and a rescue 

team will 'be sent in to bring then out. The rescuers themselves becane subject 

to the hazards of srroke, carl:on ItDnixide, bad roof and exhaustion. If ro one 

is underground, the rescuers will rot go in and the fire can 'be allowed to burn 

itself out. 

Hopefully, such an accident will never occur underground; however, the 

implementation of a check systen appears to 'be a reasonable and prudent way to 

prepare for such an eventuality, especially since there is rnin:ilna.l cost and 

effort involved. The existing t.im: clock ~uld suffice for those enployees . who 

use it and the others could satisfy. ·the order by signing a register when entering 

and exiting the mine. Nevertheless FCMF has steadfastly refused to implerrent a 

check systan. Its refusal has resulted in the DER's issuance of the subject 

order. 

Ap£::el..lants' refusal results from the 'belief that the DER dces rot have 

the authority to require a check systan. 

The DER's order states that it is issued rmder the authority of the 

1 
Act of May 18, 1937, as amended, 43 P.S. 25.1 et seq. ("the General Safety Law"); 

34 Pa. Code §§33.182 and 33.251; and Section 1917-A of-the Administrative COde, 

the Act of April 9, 1929, as conended, 71 P.S. 51D-17. 

II 

Ap£::eliants initially contend that the DER <bes not have the aut.~ority 

to issue the order l:ecause the General Safety Law does not e.'qJressly autl:orize 

1. The DER was granted the authority to enforce the General Safety Law 
and the regulations pranulgated under it at tmderground facilities by the Reor-
ganization Plan No. 2 of 1975, 71 P.S. §756-2. · 
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the issuance of orders and "administrative agencies nrust act strictly within 

their legislative grant of p::mer". 

The DER cites Section 13 of the General Safety law as authority for 

the order. Section 13 states: 

"The provisions of this act shall be enforced by 
the Department of I.al::or ·and Industry. For the purpose 
of enforcing the provisions of this act, the Secretary 

--~- o:LLabo~ and ,Industry, or his duly authorized represen­
tative, shall have the I;XJWer to enter any J::OCm, building, 
or place where labor is employed, and to issue the 
necessary instructions to the superintendent, rranager, 
or responsible agent of the anployer, to correct viola­
tions of this act or regulations based on this act. 
(Emphasis added. ) " . -..: ~~- .. : 

Appellants argue that the :power to issue instructions given in Section 
-

13 does net irrply the power to issue administrative orders. We disagree. In the 

p:Jse· of Section 13 ·is to ercp:JWer the DER with the authority to require an 

anployer to a:::mply with the General Safety Act and its regulations. If an em-

not add to DER' s powers and duties and is nere verba.ge. If an employer is re-

quired to a::rrply with the Section 13 administrative action, its denotation as 

prarulgated Section 13 for a puip:,se, and thus we find that anployers nrust a::rrply 

with the "orders" or "instructions" issued under it. See Section 1922 of the 

.-_Statutocy.Construction Act,-=~ Act o£.Novenbel; 25, 1970r as arrrended-;-P • .JJ.---707, -

1 Pa. C.S.A. 1922 which imparts a presumption that the General Assembly intends 

the entire statute to be effective and certain. 

v.ould deprive the DER of the adjudicatory p:JWer which is typically a function of 
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present day administrative agencies. In Pennsytvania Association of Life Under-

UJI>iters v. Dept. of InsurCI!ZCe, 29 Pa. Ccmronwealth Ct. 459, 371 A.2d 564 (1977), 

affd., 482 Pa. 330, 393 A.2d 1131 (1978) the Comonwealth Court decided that 

the Pennsylvania Insurance Ccmnissioner has the ilrplied authority -to exercise 

a legislative function, the pranulgation of regulations, because of "his statu­

tory power and duty to enforce ~. Act by inveStigating, prosecuting and 

:penalyzing violations thereof" • The Court quoted Uniontown Area Schoo t District 

v. Pa. Human Re~ations Commission, 455 Pa. 52, 313 A.2d 156 (1973) for a propositior 

which is_particularly apropos here. The Court stated that "statutory provisions 

evidence to us a legislative intent to enp:::liNer the Ccmnission to do a geed deal 

rro:z:-e than rrerely interpret the Act" Id. 371 A. 2d 564 at 567. For the sane reasons 

W1e find that the Section 13 grants to DER the authority to issue the subject 

order. 

III 

App:llants argue, in the alternative, that assuming Section 13 authorizes 

the subject order, the order is nevertheless an arbitrary and capricious act be-

cause the absence of a check system OOe.s not violate either the General Safety 

Act or the regulationS issued thereunder and Section 13 authorizes the issuance 

of instructions only to: 

" .•. correct violations of this Act or regulations 
- based on the Act." 

The DER 1 s order asserts that the check system is required by regulation 

33.251 of 34 Pa. Code. ·Section 33.251 provides that: 

"§33. 251. Safety check on arployes. 

* * * 
(b) The cOntractor or superintendent of each 

cavern shall. provide a suitable ID2thcd of keeping a check 
on the ID2n entering ar.d leaving the cavern. The cavern 
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"superintendent, or foreman shall make sure l:oth that all 
errq;>loyes are safely out of the cavern before blasting 
and at the end of each shift. 11 

We agree with appellants that Section 33. 251 does not apply to its 

IlUlShroom production facilities. Section 33. 251 is part of a subchapter entitled 

"Subchapter D. Construction of Mined Underground Storage cavems." The scope 

of subchapter D is specifically lim.:i..ted by Section 33.182 to "rules to safe­

guard the lives, lilnbs and health of ~rkers engaged in the ronstruction of 
J 

underground storage caverns" :BCJ.1F is continually developing mined-out areas in 

its West Winfield mine, 
2 

however that developnent ~rk can hardly _be ronst:rued 

as storage cavern ronstruction. I-breover, even if applicable to BCMF 1 s 

facilities, it ~uld, by its tenns, only cover those employees actually engaged 

in the developnent of the production areas, BCMF 1 s 15-man maintenance creN. 

Since 34 Pa. Code 33.251 only applies to employees engaged in aCtual 

ronstruction and since a plan which includes only sane of the people underground 

is of little value, "w"e are ronvinced that 34 Pa. Code 33.251 is not intended 

to regulate a production operation such as appellants. 

The fact that a check system is not required. by regulation is not de­

tenninative. The DER may by order require a check system to enforee Section 2 (f) 

of the General Safety Act. Section 2 (f) provides: 

"All pits, quarries, mines other ::han coal mines, 
trenches, excavations, and similar operations shall be 
properly shored, braced, and otherwise guarded, oper­
ated, and ronducted as to provide reasonable and ade­
quate protection to workers employed therein. 11 

2. There are no plans for further developnent of mined-out areas in the 
W:Jrthington mine. 
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Appellants argue that §2 (f) cannot be enforced by order because ·.T.e:. 

oourts have held §2 to be not self-executing. See Matulinois v. ReadintJ RaiZ­

road Company, 421 Pa. 230, 219 A.2d 306, (1966) and Hershman v. George W. 

Weaver and Son~ Inc., 95 Dauph. 323 (C.P. Dauph. 1973). Both the Matulooois 

and Hershman courts held that §2 dces not proscribe a rule of conduct on which 

negligence can be based. Rather, they opine, it is a vehicle through which the 

administrative agency may pram.ll.gate :Jefinitive rules and regulations concenri.ng' 

safety rreasures. 

Apf::e.llants ' a.rgtl11El1t evidences a misconception of the function of an 

adm:inistrati ve order. An order may be used to request a person to cease or 

de:ist the violation of a specific provision but, like rule-making, it is ge:n-

erally used to apply a general statutoxy provision to a specific situation, see 

Co77U7/onwea"Lth v. Derry Township, 10 Pa. Ccmronwealth Ct. 619, 314 A.2d 868· (1973) 

and-Gabriel. EZ.ias v. Environmental. Heea>ing Board, 10 Pa. Ccmronwealth Ct. 489, 

312 A.2d 486 (1973). Both administrative orders and rule-nEking detei:mine pro­

spective duties fran past facts and existing laws. They differ chiefly in their 

application. An order, as an agency's adjudicatoxy function, has particular 

application, that is, it has application to a narred person or specific situ-

ations whereas a rule or regulation has. general applicab.i,.lity in that it applies 

to classes of persons or situations. Justice Hurphy in Secta>ities and Exchange 

Co77U7lission v. Cheneny Corporation~ et aZ.., 332 U.S. 194, 67 S. Ct. 1575 (1974) 

explained why an adminstrative agency should be authorized to interpret and apply 

a general statutoxy stand;l.rd on a case-by-~e basis by order rather than having 

to rely on rule-making. 

Justice Murphy stated: 

"Not evexy principle essential to the effec'-...i ve ad­
ministration of a statute can or should be cast im­
rrediately into the rrold of a general rule. Sane 
principles must await their own develq;m:nt, while 
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"others must be adjusted to m:et particular, unfore­
seeable situations. In perfo:rm:ing its .irop:)rtimt 
functions in these respects, therefore, an adminis­
trative agency must be equipped to act either by 
general rule or by i.rrlividual oi:der. 'lb insist upon 
one fonn of action to the exclusion of the other ·is 
to exalt fonn over necessity. 

"In other w::>rds, problems may arise in a 
case which the administrative agency could oot rea­
sonably foresee, problems which must be solved-despite 
the absence of a relevant general rule. Or the agency 
may oot have had sufficient experience with a particu­
lar problem to warrant rigidifying its tentative judg­
trent into a hard and fast rule. Or the problem may be 
so specialized and vcu:ying in nature as to be :imt;x:lssible 
of capture within the "l:ouru:Jaries of a general rule. In 
those situations, --the agency must retain p:mer to deal 
with the problems on a case-to-case basis if the admin­
strative process is to be effective. There is thus a 
very definite place for th~ case-by-case .evolution of 
statutory standards. And the choice made between pro­
ceeding by general rule or ·by i.ndi vidual, ad hoc ·li ti­
gation is one that lies primarily in the infonned 
discretion of the administrative agency." Id. 67 S. Ct. 
at 1580 

We find that the DER may enforce §2 (f) by either regulation or order. 

- If enforced by order; · t.he- EER ·must s~ that the required conduct is necessary 

to provide the reasonable or adequate protection to the w::>rkers required by §2 (f) • 

See Ir$strial Board v. Hiz.ti Rapid Fastening Systems, Inc., 29 D&C 2d 11 (Dauphin, 

1%~) where- the, Court reversed an order"- issued under the General Safety Act ·pro- · 

hi.bi ting the use of a certain tool because the Department of Labor did oot 

shcM by substantial evidence that there was a danger of injury fran use of the 

tool. 

Here, the DER did not act arbitrarily or unreasonably in conclu:ling that 

the protection of the w::>rkers w::>uld ·be best served by the implementation of a·- -

check system which w::>uld make the- names of everyone underground at any t.:i.m: 

accessible to a person on the surface. We also find that the evidence suptx>rts 

DER's assertion that to be effective and provide protection for employees, a 

check system must include every person who enters "the mine. 
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Finally, we disagree with appellants 1 assertion that the :persons who 

-~rk at these facilities are .not included in the coverage p!:OVided. by the General.-- -

Safety Act because Section 1 excludes "fanns" frcrn its coverage. We doubt that 

:ocMF's operation, which involves the growing of IIUJShrcans in ~ trays stacked 

____ -=-~- _._.,_.J:o a _15 _foot.high_cei 1 i nq...in....worked:-:Qut, l.irrestone mines, can reasonabl.y,...b:a: .said.- - -

to canp::>rt with traditional. :ootions of agriculture. Agriculture has :traditionally 

been defined as the culti'Vation of lana. See- Websters 1 New Twentieth Century 

.::: --·--_;__.__, .. ~anary.-._.: :Nor:ccan ,EQ1F,'.s c·.empl.oyeils-,.-:.who c Y.Ork. underground, ;.;ork -t!u:;ee-.-.Qifferen& - ' 

shifts and are represented by the United Steel W::>rkers 1 Union, be characterized 

·~ .•H 

as fanrers. 

VI 

-The order was also issued und.er the provisions of Section 1917-A of the 

, -hlmUllstrative Code, the Act--e-f--Dece:rtler 3r·l970, P.L. 834, 71:-P.S. 510-l7'f'~which 

e:np:JWe.rS the DER to order the abaterent of nuisances. Since we have detennined 

that the DER is authorized to issue the order by virtue of the General Safety 

-=~---'"~...we-needoot:-d.ecide-.:Whet:.her-=the:r~e:of:..a che£k system coHSti"EutEs'--'a' - -- · 

nuisance abatable by order frcrn the DER. 

CI:NCLUSICNS OF IAW 

l. The Board has jurisdiction over the parties and the subject 

matter. 

·- 2. Section 13 of the General Safety IaN, the Act of t-'!..ay 18, 1937, as 

amended, 43 P.S. 25.1 et seq. grants to DER the p:;wer to issue administrative 

orders to ·require ccmpliance with the General Safety Law and its regulations. 
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3. 34 Pa. Code 33.251 regulates the ronstruetion of mined undergrourrl 

storage caverns; it does not apply to underground musbrocm production facilities. 

4. · Section 2 '(f) of the General Safety law, supra, rray be enforced by 

the DERby administrative order. 

5. The DER did not act arbitrarily or unreasonably when it determined 

that the protection of workers E'Il1?loyed underground in appellants 1 mushroan pro­

duction facilities as required by §2 (f) of the General Safety law, supra, would 

best be served by the implementation of a check systan which would make the nanes 

of everyone underground at any tine excessable to a person on the surface. 

6. The General Safety law, supra, applies to aPfe].lants 1 underground 

facilities. The facilities are not excluded fran the roverage of the .General 

Safety law, supra, by the exarption for fanns stated in §1 therein. 

ORDER 

AND "Wr'l, this 23rd day of June, 1980, the app:als of Butler County 

Musbrocm Fann, Inc. and !by Lucas are dismissed. 

Cla:innan Paul E. Waters abstains. 

DATED: June 23, 1980 
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Member 
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DENNIS J. HARNISH 
Member 
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Cla:innan 



· .. - ...... '-.......... ;.;. .. _ __.._. 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
Blackstone Building 
First Floor Annex 
112 Market Street 

Harrisburg, Pennsylvania 171 01 
(717) 787-3483 

Docket No. 
0 76-{)44'-CP-W 

Corrplaint fqr Civil Penal ties 

v. 

MELE a:::NSTPJJ:::': a:l-1PANY, IN:·. , . 
MJBIL PIPE LTim C'CMPANY and 
I.CWER I.liCRAWANNA VALLEY SANITARY AUI'HORITY' 

AD JUDI CAT I 0 N 

By Paul E. waters, Chai.nn:m, July 2, 1980 

This matter comes before the l::oa.rd on Complaint for Civil Penalties 

following an oil pip:li.ne break which occurred O::tober 3, 1975, in the Lacka-

wanna RiVer. 

Defendant, M:le Construction Company, rontractor for I..cwer lacka­

wanna Valley Sanitary Authority, hereinafter Authority, was doing finishing 

work after installing a sewer line, when its ba.ckh::le struck defendant, M:lbil 

Pipe Line ~y' s underwater pipeli.n.e causing 98,500 gallons of oil to spill 

before it was stopped.- DER ron tends that all three defendants are liable for 

substantial penal ties l:ecause of their various acts of negligence and violation 

of Sections 301, 307 and 401 of The Clean Streams Law, Act of June 22, 1937, 

P.L. 1987, as amended, 35 P.S. §691.1, et seq. 
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FJliDTiiiGS OF ·mer 

1. Plaintiff is the Conrrr:Jnwealth of Pennsylvania, Olepart::ne:nt of 

F.nvi.ronrrental Resources, hereinafter DER. 

2. Defendant M:Ue Construction Cc:lrrpany, Inc. , hereinafter Mele, 

is a Pennsylvania corporation whose principal place of business is located at 

301 Erie Street, Dumore, Pennsylvania 18512. 

3. Defendant MJbil Pipe Line Can'p3ny, is a Delaware corporation, 

registered to do business in Pennsylvania, whose principal office in Pennsylvania 

is located at 123 South Broad Street, c/o C.T. Corporation Systems, Philadelphia, 

Pennsylvania 19109. 
-

4. Defendant ~r Lackawanna Valley Sanitary Authority, hereinafter 

Authority, is a Penn.sylvania rmmicipal authority organized and existing under the 

laws of Pennsylvania whose principal place of business is Coxton Foad, Duryea, 

Pennsylvania 18642. 

5. On or about October 3, 1975, a distilled petroleum product (gaso­

-.line_) in the _am:mnt of approximately ninety-eight thousand five hundred (98,500) 

gallons was_ discharged into the Lackawanna River at -the location of 

an eight (8") inch pressure gasoline pipeline crossing at M:x>sic Borough, 

Lackawanna County 1 Pennsylvania. 

6. Gasoline is an industrial waste pursuant to Section 1 of The 

Clean Streams Law, 35 P.S. §691.1. 

7. At the point ef the discharge of the aforesaid gasoline 1 the 

Lackawanna River is a water of the Cormonwealth, pursuant to Section 1 of The 

Clean Streams Law, 35 P.S. §691.1. 

8. On-or al::out- O::tober 3, 1975, ~le was engaged in construction 

activities by, for and on behalf of the Authority, at the Lackawanna River 

where an eight (8") inch pressure gasoline M::)bil owned pipeline, .crosses the 

Lackawanna River, in M::)osic Borough, Lackawanna County. 
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9. In the process of its activities on the eastern sh:lre of 

the Lackawanna River in the Borough of M::x::lsic, Lackawanna County, Pennsy 1 vania, 

Mele, through the actions of an employee, ruptured the aforesaid pipeline. 

10. On the eastern shore of the Lackawanna River in the Borough of 

M::x::lsic, a ~t rrar..~er indicates the location of the aforesaid pipeline 

in the vicinity. 

11. In addition to the pe:rm:ment rrarker on ~e easterly side of 

the river, there is a permanent marker on the westem side of the river which 

is visible from the scene of the accident. 

12. The existence and location of the pennanent pipeline rnarkers 

were kn:Jwn to Mele and were visible to its agents and employees on or about 

October 3, 1975. However, the pipeline did oot nm in a straight line 

l:etween the rnarkers, but makes an abrupt turn a fe~ feet fi:orn the bank of 

the river on the east side of the river. 

13. Several nonths prior to October 3, 1975, Mele installed an 

interceptor sewer line for the Authority by tunnelling under the pipeline. 

14. The "M:Jrk being perforned by Mele at the tirne of the rupture 

'WaS "surface restoration" which included the dressing and grading of the 

riverbank. 

15. During those tirnes when Mele 'vas engaged in the construction 

activity of installing an interceptor se~er under the aforesaid pi:p=line, 

M::>bil maintained an agent or employee at the construCtion site- during all 

'NOrk hours. 

16. On or about Cctober 3, 1975, MJbil did not have a krowledgeable 

agenl:. or employee at the construction-site during the surface restoration 

'NOrk on or about October 3, 1975 ~ because MJbil was not notified that any 

'NOrk was to take place. 
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17. A Mele anployee admitted that he had inadvertently hooked into 

the gas line with the bucket of the machine he was ~ing to dress the banks. 

18. Up::>n arrival at the scene, DER proceeded Clownstream for purposes 

of inspecting the stream for damages. During the inspection, DER first found 

dead fish along the banks of the river ani on gravel bars in the river. 

Proceeding downriver, DER continued to find increasingly nDre fish. At one 

J;Oint in the river, thousands of dead and dying fish were observed. 

19. Five local fire companies resFQnded to the FQtential explosion 

and fire threat caused by the discharge of gasoline into the river and had 

manned seven bridges which spanned the river. The fire companies were ob­

served to be stopping traffic approaching the bridges fl:am both directions 

and instructing everyone to extinguish their cigarettes and to refrain from 

lighting cigarettes as they passed over the bridge. 

20. The concentration of gasoline found at the last sample FQint 

of five samples, over five and one half miles downstream fmm the pipeline 

break, was 540 ppn gaso~, which is~ beyond the range of 8 ppn to 240 ppn 

necessary to kill the type of fish found in· the Lackawanna River. 

21. r:::Jownstream fran the Old Forge Bridge, the PA Fish Camri.ssion 

observed that the oil slick virtually covered the whole width of the stream, 

approximately 75 feet and that the air was heavy with gasoline vaFQr. 

22. The Ccmn:i.ssion inspected the Lackawanna River on October 3 

and 4 for purposes of detennining the extent of the damages to the river, 

dete.Dni.ned that over 13,000 fish had been killed by the discharge of gasoline. 

This 13,000 figure included approximately 5,000 rni.nn::lws, in addition to 

suckers, trout, . carp, pickeral and sunfish. 

23. The Chief of the Aquatic Field Services Unit for DER conducted 

a biological investigation of the kill area for purposes of detennining damage 

to the stream. This investigation was conducted on October 30 an:i 31, nDre 
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than 27 days after the incident. 'lhis investigation included electro-

fishing the lackawanna River upstream and downstream from the FOint of break 

for the pw:pJse of counting the number of fish present, and made a IID..1Ch higher 

estimate of the IllJlli::er of fish ki 1 1 ed. 

24. In addition to the estimated fish kill danages, the river 

sustained fish fcod danages, danages to the bug ccmmm.ity found in the river 

and the loss of use of the river as a fishery. 

25. DER incurred, at min:inrum, itemized costs of $1,601.49 l:ecause 

of the incident fran October 3 through November 14, 1975. Additional estiroated 

cost incurred by the DER totalled between $1,500 and $2,000, not counting $2,674.73 

which was estimated as the o:::m:rercial value of the fish killed. 

26. Gasoline is cJ..assified as a hazartbus substance by IJepar"t:rrent 

of Tra.nsFortation regulations· J:ecause it has potential to explode. 

27~ The pressure in the pi:pe was sufficient to create a gasoline 

gusher which extended 50 feet into the air. 

28. Me.le did rot have a Clean Streams Law waste discharge :penni.t 

fran DER for the discharge of gasoline on or al:out October 3, 1975. 

29. During those tim:s when Me.le was engaged in the construction 

activity of installing an interceptor ....sewer ~ the aforesaid pi:t;eline, 

M:Jbil maintained an agent or enployee at the construction site during all 

w::::>rking h::lurs. On or al:out October 3, 1975, M:Jbil did rot have a knowledgeable 

agent or employee at the construction site during the surface restoration w::::>rk, 

l:::ecause M:Jbil was not notified that any y.ork was to- take place. 

30. The o:perator of. the backhoe that broke the pip:line adrni tted to 

a DER employee on one occasion ar.d to a M:Jbil employee on another occasion 

that he didn't knew the pipeline was there. · 

31. M:Jbil, l:::efore leaving the site on May 21, · 19 7 5, asked .Mr. Mele 

to contact ~bil i£ they "Here going to. do any additional w::::>rk in the ar~a of 

the pip:line, l:::ecause it is a very high pressure pipeline ar.d very dangerous. 
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32. MJbil is the owner and operator of the aforesaid pipeline 

and Was the owner and operator of said pipeline at all tines relevant to 

this action. 

33. MJbil did not have a Clean Streams Law pennit from DER for the 

discharge of gasoliile on or about October 3, 1975. 

34. MJbil originally put a pennanent marker at the bend of the 

pipeline in the river in April 1975, but this marker was oot in place on the 

date of the rupture. This "pennanent" marker nay have beeil rcoved or othel:Wise 

destroyed by Hurricane Eloise which caused high water and flooding on September 30 1 

1975. 

35. Although MJbil attenpted to stake out the pipeline in May of 

1975, they uSed~ stakes, driven into sand which were oot in place on the 

day of the accident. 

36. On October 10, 1975, after the spill, MJbil placed a pennanent 

marker in the river locating the bend in the pipeline. 

37 ~ Within a f6!1 hours after the rupture MJbil employees attenpted 

to turn off the gasoline to the ruptured pipeline by tul:ning tw::> valves which 

were located at one and three miles fran the rupture but gasoline continued 

to flow into the river for several hours after the gasoline was shut off. 

38. The MJbil pipeline was between two and three feet below the 

bottan of the river bed. 

39. The Authority was the owner of the interceptor S6!ier line. 

40. · The Authority did oot have a Clean Streams Law pennit from the 

DER for the discharge of gasoline into the Lackawanna River on or about 

October 3,. 1975. 

41. Albright and Friel 1 who later becane Betz Enviro:nm::ntal Engineers, 

here:i..ni;Uter Betz 1 were etq?loyed by the Authority as design. and supervising 

engineers on this project. Betz exercised total superviso:ry control over this 

project. 
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42. On April 7 M:Jbil wrote Betz stating: "Your oontractor 

should be warned to use diligent care when excavating near our facility. 

We will require that he oontact our area supervisor, Mr. J. F. El:bel at 

Rochester 716-328-8180, at least three days prior to c:cmrencing his ~rk 

near our facility so that he can send a representative to the site to 

state the exact location of our pipelirie an:1 maintain a safety watch 

during construction if it is deened necessary" • 

43. Betz took responsibility for rotifying M:Jbil when Mele 

was going to ~rk in the vicinity of the pipeline. 

44. The pipeline was repaired an:1 back in operation by 

October 4, 1975, one day after the incident. 

45. The lackawanna River canpletely recovered fran the affects 

of the gasoline spill within a fEM m::mths after the incident. 

DISClJSSION 

DER has asked that we ircq:;ose civil penalties against all three 

defendants for their part in a Lackawanna River gasoline spill which was 

caused when Mele Construction ruptured a pipeline owned by M:Jbil while 

ooing ~rk for Lower Lackawanna Sanitary Authority. 

'!here can be oo doubt this was a major gasoline spill and the 

parties agree that 98, 500 gallons of fuel1 was lost. There is dispute 

about the number of fish that were killed, but dispite the fact that 

sane witnesses saw none, we believe based on the other testirrony, the 

number was. in the thousands. The Clean Streams Law, Act of Jm1e 22, 

1937, P.L. 1987, as amended, 35 P.S. §691.1 et seq. provides: 

"It shall be unlawful for any person or rnuni­
cipality to put or place into any of the waters of 
the Ccmronwealth, cr allow or pei!tlit to be discharged 
fran property owned or occupied by such person or 
ItDJ11.i.cipality into any of the waters of the Ccmronwealth, 
any substance of any kind or character resul t.ing in 
FQllution as herein defined. Any such discharge is 
hereby declared to be- a nuisance." 35 P.S. §691.401 

1. The parties have stipulated that gasoline is an "industrial waste" 
within the rreaning of The Clean=Streams Law, 35 P.S. §691.1 and is 
therefore "pollution" • 
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It is clear that the accident here under discussion was oothing 

nore than that-an accident2. We have oo troUble ooncluding that there was 

oo willfulness involved. We also find no gross negligence-inasrrn.J.ch as the 

pit:e].ine was oot visible and there was oo plainly visible marker shJwing the 

exact location of the pipeline in the river. There was, however, ample 

evidence of negligence, and -we are called upon to assess penalties on that 

basis. 

We will discu.Ss the liability of each defendant separately. 

Defendant, Mele, canoot seriously oontend that it has oo liability 

but Cloes argue that M:lbil was the chief culprit and requests that damages be 

separately assessed. Me.le oontends that it is saved. hannless by virtue of 

a oontract clause with the Authority, for any damages it may be called. up:m to 

pay.3 

Although the employee woo actually ruptured the pipeline testified 

that he. was Unaware of its location, he knew or should have known that it 

was in the general area where he was ~rking because of a previous problem. 

During oonstruction of the interceptor S6o/er, Mele w:Jrkers had hit the pipe-

line and kn:x:k.ed off sore of the ooating, which required that a section be 

replaced. Clearly, Mele was on notice that if it prciC:eeded anywhere in the 

area of the pipeline without ootifying a pipeline employee to get directions, 

it was proceeding at its-own risk. Although there-.is scrre question as to 

whether Mele was even engaged in necessary w:Jrk at the time of the accident4 , 

there is oo question that it failed to notify M:lbil that ~rk was l:eing done 

2. "Wilfulness" , of course, is not necessary for the imt;;osi tion of a 
civil penalty. 35 P.S. §691, See Comm. of PA_, DER v. TrindZe Const-ruction, 
Inc., EHB Cccket No. 74-070-cP-w, issued September 15, 1975. 

3. This, of course, is rot a proper matter for oqr resolution. It must 
be agreed u;:on bet....-een the parties or litigated in another forum. 

4. Defendant, Mele, is alleged to have said that the ba.ck.l"X)e operator 
was just fcoling around to get his tirre in for the day. 
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in- the vicinity of the pipeline. It is oo answer for Mele to say that it 

relied upon the pennanent markers, for b.o reasons. First, it had :.seen the 

pipeline once before and is charged with sane general info:Dl'la.tion regarding 

location. 5 Secondly, and nore inp:>rtantly, if M:Jbil had intended for Mele . 

to rely only upon markers, there 'WOuld be oo need for the :r:equirement that 

it be notified before any "WOrk in the vicinity of the pipeline was carried 

on.6 

The pipeline takes a sharp curve near the edge of the water and 

the markers were unreliable for this reason. The problem is that this is the 

very reason why M:Jbil insisted 1.JFOn being present for w:n::k near the pipeline. 
. . 

Aey misleading infonnation regarding the actual location could properly be 

cleared up to avoid the very kind of accident which _is the basis for this 

civil penalties complaint. The markers that remained in place at least served 

the purpose of indicating the general vicinity of the pipeline, and this 

-- coupled "irl.th the b.o previ.ous·exposUX"eS· Mele, had, to the p~e .. ~.;s.ufficient 

to convince us that Mele caused the discharge of an industrial waste unlawfully 

and is therefore liable for ci "\[.li penal ties. 

MJBIL PIPE LINE 

Defendant, M:Jbil, not unexpectedly, believes it should be absolved 

fran a:rr:1 liability for civil penalties because of Mele's failure to notify 

it that 'WOrk was being conducted in the area of the pipeline. It argues that 

if Mele had done what it was supp:>sed to do, M:Jbil would have sent saneone 

to the area to oversee the 'WOrk near the pipeline, and the accident oonsequently 

5. Mr. Mele was on hand when 10 to 15 feet of ooating had to be re­
placed on the pipeline and the hole was filled in by Mele in June 1975. 
N.T. Pages 308-309. 

6. Mele also had a specific duty inp:>sed upon it by the Act of 1974, Decanber 
- 10, P.L. 852, No. 287, 73 P.S. §176 et seq., to notify M::lbil before doing any 
backhoe 'WOrk in the area of the pipeline. 
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~uld have been avoided. While we agree with M:Jbil that t;:erhaps the accident 

could have been avoided in this way, we also believe it. could have been avoided 

in amther way. If M:Jbil had checked to see if its pi:p=line markers, placed 

in April 1975, were still in place after Hurricane Eloise swept through the 

area on Septanber 30, 1975, it ~d no doubt have discovered they were not. 

The steps necessary for the placement of a marker at the bend in the pipeline 

is obviously a task that takes only a feN days, inasiruch as it was belatedly 

done by M:Jbil on October 10, 1975, just seven days after the accident. 6 

'Ihere is conflicting evidence on just how deep the pipeline was buried 

at the p:Jint of nipture just off me shoreline in the Lackawanna River. Federal 

regulations 7 require that it be at a depth of 48" frc:.m river bottom to the top 

6. 'Ihere is also evidence that M:Jbil placed sore t...o::::den markers in sand in 
May of 1975, but these were of a i:emp:)ra:r:y nature and were also, for unex­
plained reasons, oot in place on October 3, 1975. Federal regulations 
regarding this matter provide: 

. 
Haza.rOOus Materials Regulations :Board, u.s. Dept. of Transp:Jr­
tation, 49 CFR Part 195:. Transp::>rtation of Liquids by Pipeline, 
§195.410: 
"(a) Except as provided in paragraphs (b) aOO. (c) of this 
section, each cru:rier shall place and maintain line markers 
over each buried line in accordance with the following: ••. 
(2) The marker ITUJSt state at least the following.: "Warning" 
followed by the ~rds "Petroleum (.or the :name of the a:mro-
dity tran.sp:Jrted.) Pi:p=line" .•. the :name of the carrier ara a 
telephone number (including ar~ cede) where the carrier 
can be reached at all tirres. Markers at navigable waterway 
crossing must also contain the ~rds "I:o Not Anchor or Dredge ..• 
"(c) Line markers that have been installed before April 1, 1970 
may be used until April 1, 1975 ••• .1• 

7. U.S. Dept. of Transp::>rtation Regulations, 49 C.F .R. §195.248 provides: 

"Cover over buried pipeline. 
"(a) Unless sp:cifically exempted in this subject, all pi:r:;e 
nrust be buried so that it is below the level of cultivation. 
Except as provided in p:rragraph (b) of this section, the 
pi:r:;e ITUJSt be installed so that the cover between the too of 
the pi:r:;e and ••. river J:ottan ... conplies with the foll~g 
table ••• 

Crossings of water wit."l a 
width of at least 100 feet 
fran high water mark to high 
water mark 
Any other area -82.-

Cover (inches) For 
'No!lila.l Excavation 

48 

30 

For 
Roc..l( 

18 

18" 



of the pipeline. We are amvinced that the pipeline was wt_placed that 

deep on October 3, 1975~ We do not here decide, however, that Mobil has 

Violated federal regulations. We do, however, find that the dep~ and 

ootice requirements are reasonable and failure to c:arply with than 

increased the risk of a violation of The Clean Streams Law, supra. 
. . 
The failure to place or replace proper pipeline ootice markers 

.-f=Oupled with the depth requirements of federal regulations were as much 

the causes of the accident as was the failure of Mele · to call Mobil for 

instructions on October 3, 1975. Indeed it can be persuasively argued 

that Mobil's failure was in part responsible for .Mele' s. · We then o:mclude 

that Mobil did violate The Clean Streams Law, Sections 301 curl 307 ( 35 

P.S. §691.301, 35 P.S. §691.307). 

One f:L-al violation by Mobil deserves neition. The Federal regulations 
8 

require that shut-off valves be located. close to the river so as to 

facilitate the cut-off flow should an event_ such as here in question 

occur. The evidence indicates that the shut-off valves were lccated. -lOne 

and three miles fran the river and amsequently pollution continued into 

~-ri~~'(;for a considerable period even after the ~ve was closed 

because of this distance. Again, we do oot here decide whether a federal 

regulation has been violated., but we do find that the reason for the 

regulation is so clear that Mobil's failure to heed it was negligence 

'Wlti.ch has caused a violation of The Clean Streams Law. 

IaiER LACKAWANNA VM;IEI SANITARY AUI'HORITY 

Having detennined that both Mele and Mobil are liable for 

civil -penal ties, the question remains whether the Authority which etl'loyed 

M;:lle to sewer the area u.rrler a contract is also liable. 

The construction of the interceptor pipe which :runs beneath the 18" 

8. 49 C.F .R. Section 195.260 provides: 

"A valve rm.JSt be installed at each of the following locations .•• 
"(e) On each side of a water crossing that is rrore than 100 
feet wide fran high water mark to high water mark unless the 
AClm.inistrator finds in a particular case that valves are not 
justified." -83-



gas pipeline was actually ccmpleted on May 21, 1975. The Authority 

applied for a river encroachrrent :penni t which authorized certain W)rk 

along the disturbed river bank which W)uld return it to its previous 

a:mdition. 

By the teJ::ms of the contract between Mele and the Authority, 

as well as by the lack of control exercised by the Authority over the 

day-to-day W)rk of Mele, it appears that Mele was an independant contractor. 9 

COTTUTI. v. Mindas CoaZ Mwwy Corp.,. 360 Pa. 7 1 60 A.2d 414. The Authority 

could neveitheless :be liable for civil penal ties un::ler limited circumstances. 

Comm. of PA~ DER v. FederaZ OiZ & Gas~ et aZ~ 1975 EHB 186. 

DER . argues that even though M:le was an independant a:mtractor 1 the 

Authoriq still "allcwed" pollution to occur by failing to notify M::lbil so 

that it could precisely locate the pipeline •. This was to have :been acccm-

plished through the engineering fi.J:m which was employed by_ the Authority 1 

~was specifically instructed~ ~il to give three (3) days ootice :be­

fore any W)rk was Clone near the pipeline. Whether I?etz Engineers 1 oot a party 

of these proceedings, should :be liable for civil penal ties is of course oot · 

before us 1 and we have no trouble concluding that the Authority did not 

cause or allcw ~ discharge of pollution in violation of The Clean Streams 

Law 1 because of any action or inaction on its part or on the part of Mele 

over which it exercised oo day-to-day control. 

Having conclOOed that roth Mele and M::lbil are; liable ~or p:nalties 

but that the Authority is oot, we rtnJSt rtJ.N turn to the question of assessm:nt 

of these penalties. We found oo willful violation of The Clean Streams Law 

oor did we find anything rrore than ordinary negligence which led to the 

98,500 gallon gasoline spill on October 3, 1975. The rrexi.nn.Jrn penalty which 

9. M::lbil argued that Mele was not an inde~t contractor, but it is 
clear frc:m all of the evidence that it was. See al.SO U.S. v. Penna. Environ­

mentaL Hearing Board~ 584 F.2d 1273 (1978). 
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we could imf:ose under these circumstances is -$10, 000
10 

on the two parties 

responsbile. The evidence indicates a fish kill high into the thousands 

valued by DER at $2,674. 73. Balanced against this is the fact that 

there was no pennanent damage done to the river, an:i that it was q::rnpletely 

recovered fran the incident in a matter of m:mths. This 1:oard is concerned, 

of course, that a penalty not be so low in dollar anount that one 'i.Ould 

be tenpted to use less care (or save ncney in oot relocating a pipeline) 

rather than opt to protect the environment even at substantial cost. 

Although there were other costs necessarily incurred by DER in 

its investigation of this incident because of the on-going functions of 

DER and its anployee relationship, it 'i.Ould be difficult to arrive at an accurate 

10. The statu~_ proviqes at 35 P.S. §691.605, Act of June 22, 1937, 
P~L. 1987, as amended: 

"Iri a-d(fition to proceeding under any other remedy 
available at law or in equity for a violation of a pro­
vision of this act, rule, regulation, order of the depa:rt:m:nt, 

. or a condi.tion o~ any pezmit issued pursuant to this act, the 
depa:rt:m:nt, after hearing, may assess a ci vi1 penalty upon a 
person or numicipality for such violation. Such a penalty may · 
be assessed whether or not the violation was wilful. The 
civil penalty so assessed shall not exceed ten thousand 
dollars ($10,000) per day for each violation. In detennining 
the arrount of the ci vi1. penalty the department shall consider 
the wilfullness of the violation, damage or injUI:Y to the 
waters of the Carm::mwealth or their uses, cost of restoration, 
and other relevant factors. It shall be :payable to the Ccmronweal th 
of Pennsylvania and shall be collectible in any manner provided 
at law for the collection of debts. If any person liable to 

- :pay any such penalty neglects or refuses to pay the same after 
danand, the anount, together with interest and any costs that 
may accrue, shall be a lien in favor of the Crnm:>nweal th UfOn 
the property, roth real and personal, of such person but only 
after same has been entered and docketed of· record by the 
prothonotary of the county where such is situated. The depart::nent 
may Pat any time, transmit to the prothonotaries of the re­
st=ective counties certified copies of all such liens, and it 
shall be the duty of each prothonotary to enter and docket the 
same of record in his office, and to index the same as ju:lgrnents 
are indexed, without requiring ~e :payment of costs as a 
condition precedent to the entry thereof. " 
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figure, 11 althoUgh $1,60;1..49 is suggested prior to Novent:er 14, 1975. Costs 

thereafter are estimated to be an:Jther $1,500 to $2,000. 

We are convinced, considering all of the evidence, that M;)bil which 

in the first instance· failed to rreet its responsibilities regarding the depth of 

the pipe and marking its location, should bear the greatest burden. We therefore 

will :i.mpJse a penalty of $5,000 on M;)bil. Mele is a.lnost equally re5p:)I1Sible l:e-

cause after gaining knowledge of the pipe's location and the hazard it created, 

nevertheless failed to give required ootices or to otherwise exercise due care. 

We will :i.mpJse a separate penalty of $3,500.00 on Mele. 

The separate penal ties assessed upJn M;)bil and Mele total $8, 500. 00 out 

of the total of $10,000.00 which the majority feels could be assessed on the 

basis of the Depa..r1:Irent' s O::ln;>laint. By assessing 85% of the pJssible rnaxirnum 

penalty the majority has underlined the seriousness of the short tei:m bUt Clamaging 

·- spill described al:ove and has, it is hoped, provided sufficient deterrance to 

other similarly situated canpanies. 

On the other hand, the majority is reluctant to assess tr..e full $10, 000. 01 

in a case where acquatic damages and clean-up a::>sts do oot equal that arrount and 

where the defendants • a::>nduct, though negligent was oot wilful in the sense of 

Rushton Mining Company~ et aZ~ infra, i.e., in the sense indicating krnvledge of 

a discharge to the waters of the Conm:mwealth. 

11. Itans included in DER's estimate of exp2!1Ses are: 

Acquatic sm:vey 
Travel 
M;)tel 
Field Work 
Office Time 
Meals 
Lal::or Fees 
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mNCLUSIONS OF LAW 

. 1. The l::oard has jurisdiction over the parties and subject matter of 

this appeal. 

2. Defendant, Mele Construction Conpany, Inc. violated Sections 301 

and 307 of .The Clean Streams law, 35 P .. S. §691.301, §691.307, by causing the dis­

charge of 98,500 gallons of gasoline into the Lackawanna River on October 3, 1975. 

3. Defendant, M:>bil Pipe Line Crnlpany, violated Sections: 301 and 307 of 

The Clean Streams la~, 35 P.S. §691.301, §691.307, by permitting through its neg­

ligence, the discharge and the continuing discharge of gasoline into the Lackawanna 

River on October 3, 1975. 

4. Defendant, Lower lackawanna Valley Sani taJ:y Authority I did rx:>t 

violate The Clean Streams law either directly or indirectly through actions of 

Mele Construction Coirpany, Inc. , an independant contractor. 

5. Under The Clean Streams Law, 35 P.S. §691.605, civil penalties 

may properly be assessed for air:! violation thereof, in an arrount oot to exceed 

$10,000. 

ORDER 

AND Nail, this 2nd day of July , 1980, Civil Penalties are hereby 

:i.rclt:osed on Mele Construction Cclnpany, Inc. in the arrount of three thousand five 

-hundred dollars ($3,500.00) and upon M:>bil Pipe Line Ccinpany in the arrount of 

five thousand dollars ($5,000.00) for violations of The Clean Streams Law, supra, 

and the regulations of the Depa.rt:m:nt of Envi.ro:nrrental Resources. 

This anount is due and payable into The Clean Water Fund imnedi.ately. 

The ProthonotaJ:y of lackawanna County is hereby ordered to enter these penal ties 

as liens against any property of the aforesaid defendants, Mele Construction 

Conpany, Inc. and M:>bil Pipe Line Company, with interest at the rate of 6% per 
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armum fran the date hereof. No costs rtay be assessed upon the Camonwealth 

lien on the docket. 

DATED: July 2, 1980 

BY: PAUL E. WATERS 
Chaii:man 

,J~~&~ 
DENNIS J. HARNISH 
M:mber 

-
DISSENI'ING OPTIITCN 

By: 'fl:lc:m3.S M. Burke; Member 

I ~y dissent as I am convinced that under the facts of this 

case a substantial civil ~ ty should be assessed against both Mele Construction 

canpany, Inc. and M:lbil Pipe Line canpany. The :fi..ndin3s by the ItE.jority opinion 

that the spill was caused by "nothing nore than ••• an accident" and that "there 

was oo willfulness involved11 evidence a misapplication ot the facts of this case 

to the various degrees of Volition that this l::oard has considered in the past. 

In Corruno?11JJeaZth of Pennsyl-vania, DER v. Rushton Mining Company, et al,, EHB Dcx:..'<.et 

No. 72-361-c:P-D (issued March 12, 1976) we stated: 

"Thus, although an act ItE.Y rot J:e wi1.ful in 
the del irerate or intentional sense, there may be a 
degree of wilfulness evident fran kncwledge that cer­
tain aJnsequences are likely to result if that act is 
done in this manner or fran failure to take the care 
that is ·required to avoid likely injurious CODSeqUences 
fran that act. In tort law, these various Clegreo__s of 
knowledge and care lead to distinctions of degree such 
as "gross negligence" and "wanton misaJnduct• or "rec.'<.­
less disregard of safety", see Evans v. Phi"ladeZphia 
Transit Company , supra, Gee Zan v. Pennsy Zvania Rai Zroad 
Company, 400 Pa. 240, 161 A.2d_595 (1960); Kasanovich, 
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' admx. v. George et aZ Trustees, 348 Pa. 199, 203, 734 
A. 2d, 523 (1943) ; Restat:.errent of Torts 2nd Vol. 2, §500. 
As to gross negligence, Prosser has :r;ointed out: 

"The prevailing view is that there 
are no 'degrees' of care or negligence 
as a matter of law; there are only dif­
ferent arrounts of care as a matter of 
fact, and "gross" negligence is rrerely 
the same thing as o:rd.inaiy negligence, 
'with the addition', as Baron Rolfe once 
put it, 'of a vituperative epithet'." 
Torts~ p. 183~ 1971 Ed. 

· Gross negligence in fact appears to be the failure to take 
slight care to avoid an injury, whereas wanton m:i.scxmduct 
or reckless disregard of safety, as it is ·captioned in the 
,Restatanent, involves: an added elerrent of actual kn:Jwledge 
of facts that ~uld lead a reasonable IIBn to conclude that 
injury will be likely to result fran the doing of a certain 
act or the failure to do a certai.11 act." 

See also the board's opinion in Treverton Anthrac:i te Company v. DER, EHB D:x::ket 

No. 76-116-cP-w (issued January 24, 1978) aff:il:med at 42 Pa. Ccmronwealth 84, 

4 A.2d 240 (1979). 

Here, Mele knew that a dangerous high pressure gasoline pipeline was 

located in the excavation area, it knew that ext:rao:rd.inaiy care was necessary 

when ~rking there, it knew that the ~rk should. be perfonned under the direction 

of a M:>bil employee and it knew that when prior excavation wa5 perfonned under 

the direction of a MJbil representative, the M:>bil representative directed that 

the excavation in the :il'rrrediate a.tea of the pipeline be perfonned by hand. Never­

theless, Mele operated a backhoe in the general location of the pipeline without 

ootification to MJbil. In :rey opinion Mele' s actions manifest a reckless dis-

regard for their consequences. 

M:>bil is charged with a duty to exercise a high degree of care in the 

operation of its high pressure gasoline pipeline as the pipeline,without proper 

care, presents a hazard to the public. M:>bil breached that duty when it failed 
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to take the care required by regulations of the United States Depari:m.:.nt of 

Tran.s];:ortation governing the marking of pipelines, depth of burial of pipelines 

and the location of shutoff valves. Those regulations are intended to prevent 

the type of spill which occurred here or, in the case of location of shutoff 

valves, to minimize its affect. 

The natural and forseeable conseg:uence of the actions of Mele with 

the backhoe and of the failure of MJbil to canply with the aforesaid regulations 

is· the spill which occurred here destroying approx:irna.tely 13,000 fish. I do 

oot believe that the civil p:na.lty provision of The Clean Streams Iaw will ever 

have a general detterent effect on the actioru5 of the defen:iants a.rrl persons 

similarly situated so long as the board assesses penalties of $5,000 -and less 

on facts such as th:Jse that exist here. In light of the rragnitude of the spill 

and because the spill was Ca.used by the failure of the deferidants M:le a.rrl MJbil 

to exercise the care required under law, I would assess a $10,000 civil p:na.J.ty 

against each defe.ndant. 

DATED: July 2, 1980 
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GILPlli 'KMNSHIP and 
FRANK RAVOITI 

v. 

·cOMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 

Blackstone Building 
First Floor Annex 
112 Market Street 

Harrisburg, Pennsylvania 17 J 0 I 
(717) 787-3483 

Docket No. 78-129-B 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 

ADJUDICATION 

By: Thomas M. Burke, Manber, J:UY 23, 1980 

Gilpin Township has appealed two actions of the Department of Environ-

mental Resources (DER) requiring the implementation of public sewage service in 

certain· areas of Gilpin Township. The DER actions appealed are: · (1) an order 

dated September 12, 1978 requiring Gilpin Township and the Gilpin Township Sewage 

Authority to install, on a specified schedule, facilities for the collection of 

sewage in Gilpin Township and- its conveyance to the Kiski . Valley Water Pollution 

Control Authority Sewage Treatment Plant; and (2) a letter dated September 27, 

1978 from DER advising Gilpin Township that n:::> further pennits for on-lot sewage 

· dispJsal systems may be issued until Gilpin Township begins imp-lementation of 

the approved sewage plan. 

Appeals also were filed fram J:oth DER actions by Frank Ravotti, a 

resident of Gilpin Township. ··On January 3, 1980 ~ dismissed Ravotti 's appeal 
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at EHB Cocket No. 78-134-B frcm the DER letter which notified Gilpin Township 

of the prohibition against issuance of on-lot disposal penni ts for the reason 

that Ravotti lacks standing to pursue the . appeal. See our Opinion and Order 

dated November 30, 1979 and Order dated. January 3, 1980 wherein we stated that 

it is not sufficient for a person claiming to be aggrieved to assert the a::mron 

interest of all citizens in procuring obedience to the law and that appellant 

Ravotti did not allege arry circumstance which shewed that the DER letter of 

Septanber 27, 1978 adversely affected him. 

On oeceinl::er 2~ 1 1979 we consolidated the remaining appeal qf Frank 

Ravotti and the t:M:l appeals of Gilpin Township at EHB Cocket No. 78-129-B. 

~ days- of hearings were-held on the appeals. Gilpin Township and the DER 

filed post-hearing briefs. 

Ravotti neither participated. at the hearings nor presented arry testi­

rrony in Sl.lfP::lrt of the allegations stated. in his notice of appeal. His appeal 

is therefore dismissed for failure to prosecute sam=. 

Based on the evidence adduced at hearing and the briefs filed by the 

parties we enter the following: 

FJNDTIIGS OF FACI' 

1. Appellant is Gilpin Township (Gilpin) a second class township in 

AD'nstrong County. 

2. Appellee is the DER, the agency entrusted with the duty to enforce 

the provisions of The Clean Streams law, the Act of June 22, 1937, P.L. 1987, as 

amended, 35 P.S. §690.1 et seq. and the Pennsylvania Se:~~age Facilities Act, the 

Act of January 24, 1966, P.L. 1535, as amended, 35 P.S. §750.1 et seq. 

3. Gilpin Townsh:i:p Sewage Authority (Gilpin Authority) is a rrrunicipal 

authority created pursuant to the Municipal Authority's Act of 1945, the Act of 

May 2, 1945, P.L. 382, 53 P.S. §301 et seq. 
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4. In August, 1969, the AriDstrong County Planning Ccrlmission prepared 

the sewer and water plan for Annstrong County providing, inter aZia_, that by 

1979 Gilpin will provide sanitary sewer service to a regional sewage trea-t:m:nt 

plant. 
-

5. On Januacy l5r 1971, Gilpin adopted the sewer and wa-re;- plan for 

Annstrong County as the official plan for Gilpin. Township pursuant to §5 (a) of 

the Sewage Facilities Act. 

6. Ordinance No. 26 adopted in Dect!nber, 1972, by Gilpin Township 

directed the Authority to plan, acquire, construct, finance, and operate a system 

of sanitary savers in Gilpin.-

7. Chester Engineers, Inc. sul::Ini.tted an application for a Pennsyl-

vania Water Quality Management Penni t on behalf of the Gilpin Authority, which 

was issued as Pennit No. 0374405. 

8. On December 13, 1974, the DER issued Pennit No. 0374405 to Gilpin 

Authority to construct a sewer system to serve the Guffy Run, Brady Run and Elder 

Run Watershed areas of Gilpin Township. 

9. Kiski Valley Water_ Pollution Control Authority (Kiski Valley 

Authority) is an authority formed by 13 Immicipalities, including Gilpin, whose 

purpose is to corrvey and treat sewage fran these rmmicipali ties in accordance 

with the requirements of The Clean Streams Iaw, supra. 

10. On July 1, 19-73, Gilpin entered into a service agreement with the 

Kiski Valley Authority whereby the Authority 'hauld construct a sewage treatment 

plant to which Gilpin 'hauld connect the sewer lines built within the service area. 

11. On July 21, 1973, Gilpin adopted Ordinance No. 31 providing that 

it is unlawful to employ any means of di5IX'sal of sewage other than through the 
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sewers to t:e constructed by the Kiski Valley Authority and to l:::e connected to a 

sewage treat:rrent plant OP=.I"ated by the Kiski Valley Authority. 

12. The Kiski Valley Authority has ronstructed and is operating a sf?H­

age ronveyance and treat:rrent system consisting of a sewage treat:rrent plant and 

trunk sf?Her lines to the various member nnmicipali ties. 

13. The Kiski Valley Authority system is available for Gilpin to ron­

nect the sanitary SeHer lines in accordance with the provisions specified in 

the service agreem:nt dated July 1, 1973 between the KiSki Valley Authority and 

Gilpin. 

14. In June, 1977 1 following the approvals of the governing l::cdies 

of Washington Township 1 Oklal1cma. Borough, Parks Township and Gilpin Township 1 

the Kiski Valley Authority acting as lead applicant for these rmmicipali ties, 

made application through the DER to the United States Environrrental-Protection 

Agency for a grant for ftmds pursuant to the Federal Water Pollution Control Act 

to l:::e utilized for the payrrent of 75% of the eligible rost of ronstruction of 

sanitary seHers in these rnunicipali ties, which grant w:)uld include those facil­

ities rovered by Pe.nnit No. 0374405. 

15. On Septeml:er 27, 1977, the U.S. EPA approved the aforesaid grant 

application. 

16. Notice of the grant application and estimated costs for the pro­

posed sanitary SeHer system were published in accordance with federal ootice 

requirerrents • 

17. Pursuant to P.L. 92-500 1 a public pearing on the proposed sani­

tary se,.;er project was held on May 18 1 1977. 

18. Gilpin has not built the sewer system described in Pe.nnit No. 

0374405. 
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19. The Gilpin Authority has not undertaken the construction, financing, 

and operation of a sanital:y sewer system in Gilpin. 

20. There exists no rrnmicipal sewage treatm:nt systan in Gilpin Town-

ship. 

21. Septic tanks are the predaninant rrethod of sewage di.spJsal in 

Gilpin Township. 

22. The characteristics of the soils in Gilpin render a large part 

of the soils unsuitable fo_r subsurface on-lot disposiil systems. 

23. Twenty-two soil samples were examined in the Gilpin sewer project 

area. All of the soils were formd to be rmsui tabie ·for conventional subsurface 

sewage !llsposal systems and 15 of the soils were found to be unsuitable for any 

subsurface sewage disposal system. 

24. A sewage sw:vey of the project area showed that 340 of the 479 

houses observed had malfunctioning subsurface sewage disposal systans. 

25. Raw sewage enters Brady Run frc:m h::l!.res in the Georgetown_ area of 

Gilpin Township and raw sewage lies in the yards and along the banks of Brady 

Run in the Georgetown area. 

26. Brady Run exh.il;.>its excellent water quality conditions with oo evi­

dence of sewage except in the-Georgetown area of Gilpin Township. 

27. Fecal colifonn, in numbers greatly exceeding the allowable limits 

for effluent from a sewage treatrrent plant are present in sewage discharges fran 

subsurface disposal systems located at residences in the Gilpin Township. sewer 

project area. 

28. Elder Run, a stream in Gilpin Township, shows evidence of nutrient 

enricl1rre.nt from sewage. 

29. Sewage stimulated growths are responsible for lack of habitat for 

sensitive organisms in Elder Run in the general area of the Hills Consolidated 

School. 
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30. Fecal colifom are present in the streanis of Gilpin Tcwnship in 

numbers greatly exceeding the allowable limits for effluent fran a sewage 

treat:m=nt plant. 

31. Gilpin Township was one of 13 rmmicipali ties requesting the con­

struction of the Kiski Valley sewage treat:m=nt plant. 

32. Seventy-five percent funding for eligible costs of the proposed 

saver system has been awarded by the federal goverrtrrent and is presently available 

to finance the Gilpin Township sewer project. .-

33. The application sul::mitted by the Gilpin authority for federal 

·funding included a 1972 feasibility study and a 1977 up:Jate to that sttrly. The 

feasibility study considered different methods of- sewage treatment and determined 

that the construction of sewers to the Kiski Valley plant is the m.::lst econanical 

and reasonable way to provide sewage to Gilpin 'l'c:Wnship. 

34. The proposed saver system ~d serve approximately 640 residents 

in Gilpin 'J."o..mship. 

35. Neither Gilpin Township oor Gilpin Authority has sul::rni tted an al­

ternative plan to the DER to revise Gilpin's sewage facilities plan. 

36. Gilpin Township dces not have any plans to construct the sewage 

collection system mandated by its sewage facilities plan or any other sewage 

abaterrent system. 

37. The Gilpin Authority l::orrcwed $250,000 fran the First National 

Bank of I.eechburg in order to finance the preparation of the necessary plans 

and specifications for the sewage al:a.tarent project mandated by the Se-Na.ge Facil­

ities Act. 

38. Gilpin Township through the vehicle of a purchase order agreerrent 

l:eb..reen Gilpin Township and ·the Gilpin Tcwnship Authority guaranteed or sponsored 

the repayment of the loan to the First National Bank of Leechburg. 
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39. In July, 1973 Gilpin entered into an agreement with the Kiski 

Valley Authority _wherein the Authority agreed to construct and operate a sewage 
~ 

treatment plant with sufficient capacity to treat the sewage from Gilpin Town-

ship and Gilpin ccmnitted itself to pay the rates necessacy to finance the con­

struction and operation of the sewage treatment plant in p:rop::>rtion to its use. 

DISOJSSION 

Gilpin Township is located in Annstrong County between the Allegheny 

and Kiskimentas rivers, app:rox:i.mately 26 miles northeast of Pittsburgh. ·It has 

a p::>pulation of app:rox:i.mately 4, 000 persons. For waste disposal its residents 

use on-lot systems as there are no public sewage facilities available within Gilpin. 

Gilpin, f:ran 1969 until approx:i.mately May 1978 had been proceeding with the 

planning for a public sewer system. However, in the spring of 1978 Gilpin re­

fused to proceed ar.l¥ further. Gilpin's refusal to proceed with public sewerage 

prompted the dispute with the DER which resulted in the issuance of the Septanber 

12, 1978 order which is the subject of this appeal. 

There is a real need for a public sewer system in Gilpin Township. 

A sw:vey conducted between April 11 and April 18, l-978 by three DER inspectors 

showed that 340 out of 479 hanes observed had sewage p:::oling on the surface of 

the ground or flowing into :roadside ditches and streams. A soil condition in-

vestigation was perfonned by a DER soil scientist in September, 1979. Twenty-

bio soil saiq?les were examined in the area p:rop::>sed to be sewered. All of the 

soils tested were found to be unsuitable for conventional sewage disp::>sal systems 

and 15 of the soils were_ dete.rmined to be unsuitable for any subsurface sewage 

disposal system. The investigation _corroborates a soil survey perfonred by the 

United States Departrrent of Agriculture Soil Conservation Service in Gilpin 
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Township in April 1978. The Soil Conservation Service study approximated that 

·only 7.4% of the area may be suitable for conventional subsurface absorption 

areas, that 41.5% might be suitable for alternate subsurface systems and that 

al:out 51% is probably unsuitable for any subsurface sewage c:lisfX'sal system. The 

high percentage (71%). of ma.lft.mctioning on-lot systems are consistent with, and 

probably could have been predicted f:rc:m, the results of these soil studies. 

The three DER inspectors who conducted the April, 1978 survey also 

tcx::>k water samples f:rc:m sewage discharge pipes and samples of sewage :r:coled in 

ditches to deteDnine the presence of fecal colifo:tm. The nurnJ:ers of fecal 

colifo:tm, which is an indication of the presence of fecal contamination fran 

the intestines of wa:tm blccdecl airimals or man, were foLIDd to 1:e very high. 1 

High fecal colifo:tm levels were also found in the streams of Gilpin Tcwnship. 2 

The DER also ccmnissioned an acquatic survey of Gilpin Township streams. Al-

.though sore of the areas sampled showed excellent water quality the acquatic. 

biologist mted that Elder Run receives sewage in sufficient arrounts to 1:e 

detected. His observation on Brady Run is succinct and explicit: 

"The fourth station was in Georgetcwn where Brady is 
crossed by T562 at the second bridge in Ge::lrgetcwn. 
Raw sewage was observed entering the stream fran al­
rrost every residence. Raw sewage in drains and de­
pressions caused a rank odor to pe:r::meate the area. 
In defiance of this al::om.ination, Brady Run maintained 
a gcod water quality as reflected in the biological 

1. For ccmparison purposes, the DER regulations allow an average fecal colifonn 
level of 200 organisms per 100 milliliters in the effluent of a sewage treatment 
plant and no rrore than 1,000 organisms in 10% of the samples tested. Here, only 
4 of the fifty samples showed less than 20, 000 fecal colifonn and 30 of the samples 
had levels higher than 100,000. 

2. Nine of ninetee."1 samples taken in Gilpin Tcwnship streams show fecal coliform 
levels higher than 10,000 organisrns/100 milliliter and fourteen of the samples 
showed rrore organisms than the 1000/100 ml. std. 
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profiles. Sensitive taxa were still abundant with 
little evidence of any changes. This is probably 
a phencm:m:m of the ti.ma of sampling with cold water 
and high dissolved oxygen pennitting the downstream 
drift and apparent pennanent residence of these taxa. 
Surcmer temperatures no doubt eliminate all but the 
hardy taxa fran the area." 

In sum the evidence presented by the DER datonstrates a serious sewage pollution 

problem. The malfunctioning of on-lot sewage systems by such a high percentage 

. of residences, the high colifonn count in water samples collected in roadside 

ditches, streams and even backyards, and the uhsuitability of the soils for on-

lot systems, all evidence an obvious need for a public sewage system. 

The Pennsylvania SeWage Facilities Act, supra, requires every numici-

pall ty to adopt a plan showing how it intends to: dispose of sewage Within its 

l:x:>t.ll'1da.ries. Gilpin Township "fulfilled its obligation by authorizing the Annstrong 

Colm.ty Planning Comnission to include Gilpin Towrlship in a county-wide sewerage 

plan •. : By resolution of aJuncil dated January 15, 1971, Gilpin Tamship adopted 

the AI:mstrong Colm.ty plan as its own. That portion of the Annstrong Colm.ty plan 

appliCable to Gilpin ':):'ownship thus becarre the sewage facilities plan required 

of Gilpin Township by the Sewage Facilities Act. The plan proposes that the 

sewage be collected in Gilpin Township and conveyed to a regional sewage treat-

rren.t plant. 

Until 1978 Gilpin Township was proceeding efficaciously to irnplerrent 

its sewage facilities plan. In 1972, it employed Chester Engineers, Inc. to 

perfonn a study to detennine the feasibi:lity of installing a public system in 

Gilpin. The study recarmended_ constructing sanitary sewers in three drainage 

areas, Guffy Rlm, Brady Run and Elder Run. These se<Ners ~uld l:e connected by 

an interceptor to a treatm:mt plant to l:e constructed by the Kiski Valley Water 

Pollution Control Authority (Kisk:i Authority). Chester's feasibility study 

aJncluded that with the help of federal grants. the system was economi~ly 
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feasible at a cost per cusi:orrer of $137. 00 per year. 
3 

The study recorrm=nded 

that the Township proceed to. implarent the plan without delay l::ecause of con-

tinuing rising construction costs and the present availability of federal grants. 

In March 1974 Gilpin sul:rnitted an application to the DER's Bureau of 

Water Quality Management for a penni t to construct the sewage collection and· 

conveyance systan suggested by the feasibility study and Gilpin's sewage facil­

ities plan. Gilpin sul:rnitted with the pennit application an application for a 

federal construction grant. In December 1974 the DER issued Permit No. 03744051 

to Gilpin Township to construct the sewage systan. During the same time feriod, 

Gilpin Township aiJd twelve ·other area mtmicipali ties, fonned .the Kiski Authority 

for the purp:>se of the ?Jnstruction and operation of a regional sewage treatm:nt 

plant for the treatm:nt of sewage fran the rre:nber municipalities. A service 

agreement was signed between the Kiski Authority, and the rrernbers of the Authority 

including Gilpin, cornnitting the Authority to finance, construct-and q::erate the 

regional plant and appurtenant trunk lines and o:::mnitting the 13 rre:nber munici-

pali ties tci pay the rates necessary to finance the construction and operation 

of the plant in protxJrtion to their use of the plant. The regional plant, kn:Jwn 

as the Kiski Valley Sewage Treat:rrent Plant, was financed by an 8. 8 million dollar 

grant f~ the Federal Envirol1I!i2Iltal Protection Agency, a one-half million dollar 

grant from the Appallachin Regional Cormli.ssion of the federal goverl1I!i2Ilt and the 

issuance of 6 .'5 million dollars in l:onds by the Authority. It has been constructed 

with capacity to serve the residents of Gilpin _:ItMnship and is presently serving 

the sewage needs of other rrember rrnmicipali ties. 

Gilpin's application for a 75% grant was initially rejected l::ecause 

of the l.imi ted arronnt of federal funds, but was later approved when resubni tt.....od 

3. The 1972 feasibility study was supplemented by anot..'1er feasibility study of 
the project in 1977. The 1977 feasibility study also concluded that construction 
of set~ers to the Kiski Valley plant is the rrost ecor:crnical and reasonable wav to 
provide set~age to Gilpin Township. -
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by the Kiski Valley Authority as one segment of a project enc:::atpasing three 

other area nn.micipalities. Gilpin has had an outstanding offer of 75% funding 

from the EPA for the sewer system since Septanber 1977. Thus, Gilpin has 

progressed to the stage where it is able to let bids for the actual construction 

of the sewage project. Nevertheless, it rcw refuses to proceed; it argues that 

it needs time to do another feasibility stuiy to deteJ::rnine if there is a less 

costly trethod of ~ting its sewage problens. 

In response to a notion to limit issues filed by the DER prior to 

hearing we stated that we would not receive test.inony on the financial inability 

of Gilpin Township to abate its sewage problens because the courts have time 

and time again held that financial inability is rot a defense to a DER order to 

abate,_untreated or inadequately treated sewage ~scharges. See Reaney Borough 

v. Commonwealth of PennsyZvania, DER, 466 Pa. 45, 351 A.2d 613 (1976·); Common­

weaZth ex reZ AZessandroni v. Borough of Corfl,uence, 424 Pa. 540, 23~~A.2d 852 

' 
(1967); Common:weaZth of PennsyZvania v. Borough of ReynoZdsviUe, 39 Pa. Ccmton-

weal~ Ct. 318, 395 A.2d 333 (1979) and Common:weaZth ex reZ Sennett v. Borough 

of Irwin, 91 Dauph. 270 (1969). In general, the courts have held that people · 

must disp::>se of their sewage in a sanitary and healthy manner in consideration 
' 

of their own well-being and. that of their neighbors, no matter what the cost. 

Nevertheless, since the DER order at issue requires the construction of a specific 

se<Nerage system, we held that Gilpin could offer test.inony to show the availability 

of alternative, less costly IreanS of abating the sewage discharges. 

In the presentation of its case Gilpin did rot offer any evidence on 

the cost of an alternate system or even the cost of the profX)sed system. Its 

testirrony only dE'!!'Ci::Jnstrated the detrilrental effect on Gilpin of. the Sup:rvisor' s 
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actions in stoppi.pg the project. 4 In 1974 the Gilpin Authority l:onowed 250,000 

dollars fran the First National Bank of Leechburg to seed the project, that is, 

to pay for such i tens as preliminary plans, speci£ications, applications for 

penni.ts, grants and feasibility rep::>rts. Gilpin Township acted as a guarantor 

of the loan since· the Gilpin Authority had m ino::::xre. Ordinarily the loan v;ould 

be re-paid fran the federal grant, as the preliminary v;ork is eligible for a 

federal grant at a 75% _rate, and fran fees assessed to the users of the se.we.rage 

system. Since the project was stopped, there is m EPA grant and there are m 

users of the system. As a result Gilpin has defaulted on the loan and is faced 

-with a threat by the bank to confiScate township e::xuipnent. In an attempt to 

raise noney to satisfy the bank, Gilpin has increased its prop=rty tax by 2 mills 

and has instituted a $10.00 per capita tax. Gilpin also has been sued by its 

engineers for failure to pay for services perfoJ:It"ed. The plans, sp:Cifications, 

etc. for the system were··perfoJ:It"ed by Chester Engineers, Inc. The contract with 

Chester re::xuired that twenty percent of the noney due, approximately 56,000 

dollars was to be paid up:m o:::rnpletion of the final plans and specifications. 

It was not paid and Chester was forced to sue Gilpin. Chester and Gilpin settled 

for $31,000, approximately 50 cents on the dollar. Gilpin has since asked 

Chester to perform another feasibility study, but Chester, understandably, has 

advised that it will mt perfo:rm another study until it is assured Gilpin has the 

· rroney available to pay for it. Gilpin is also in breach of the service agree-

rrent it signed with the Kiski Authority. Additional costs were sustained by the 

Kiski Authority in order to construct t.'"le treatment plant large enough to service 

4. Progress on the project was stopped in approxirrately May, 1978 :when four of 
the five S1J:!=el:Visors of Gilpin and the seven rn:::mbe.r se.vage authority resigned, 
apparently in response to protests frcm reside.TJ.ts of Gilpin Township against the 
cost of sewers . Four nell St.J:Fervisors were app::>inted the sarre nonth by the Ann­
strong County Court of Ccmron Pleas, however they decided rot to pursue the sewer 
project. 
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Gilpin. Saneone roN has to pay those additional costS; if oot the residents of 

Gilpin Township, then the residents of the other rranber I1llll1icipali ties will ~ 

assessed a higher charge. 

The Pennsylvania Sewage Facilities Act, supra, and The Clean Streams 

Law, . supra, require that we sustcii.n DER 1 s order and dismiss appellants 1 appeals. 

The Corn:ronwealth Court in Kidder Township v. DER,· 41 Pa. Ccmronwealth Ct •. 376, 

399 A.2d 799 (1979) and CarroU Township v. DER, __ Pa. Ccmronwealth ct. 

, 409 A.2d 1378 (1980) held that a municipality cannot raise as a defense ---
to an order requiring the i.mplem:mtation of its sewage facilities plan, the 

1l!lSUitability of the plan. Rather, the municipality nDJSt revise its plan in 

acaJrd with the revision procedures set forth in the Sewage Facilities Act. 

The Cpurt detel:mined that the revision procedures set forth in the S~age 

Facilities Act provide an exclusive revision course. Thus, Gilpin Township 

cannot, assert, in---this appeal fran an i.mplementatiott order, that it desires to 

revis~ its official sewage facilities plan; it can only revise its plan through 

the r~vision procedures set forth in the Sewage Facilities Act. 

Also, the DER has effectively sustained its-burden of proof under 

Section 203 of The Clean Streams Law which states that: 

11 
••• if the department finds that the acquisition, 

construction, repair, alteration, canipletion, ex­
tension or operation of a sewer system or treat­
m:nt facility is necessary to properly provide 
for the prevention of pollution or prevention of 
a public health nuisance, the department may order 
such nrunicipali ty to acquire, construct, repair, 
alter, canplete, extend, or operate a sewer systan 
and/or treatrrent facility. Such order shall speci­
fy the length of tirre, after receipt of the order, 
within which such action shall be taken. 11 

The DER has shown that there is a present need for a sewer system in Gilpin; 

it also has shown that the system specified by the order is mt only required 

by the Sewage Facilities Act, but was initially proposed by Gilpin, confo:r:ms 
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with the ADnstrong COunty sewer and water plan and is eligible for a 75% grant 

by the federal EPA. 

M:Jreover, after a review of the record it appears to us that it is 

clearly not in the interest of Gilpin residents for the Gilpin Supervisors 

and Authority members to continue to delay the :i.mplem::mta:tion of this sewer plan. 

There is little doubt that Gilpin nrust soon install a systan to treat its sew-

age. The longer it delays, the rrore inflation will ~crease the cost as it 

surely has over the past 0.0 years. A p:>tential consequence of the delay which 

should l:e of · utrrost concern to the officials of Gilpin, is the placing of fed­

eral grant offer in -jeopardy. If the giant offer is withdrawn, the cost of 

the project to the residents of Gilpin will increase by approximately a factor 

of four. The action of Gilpin has already resulted in an unnecessary increase 

in taxes to its residents in order to pay off the ba.nk loan. We sincerely trust 

that the officials of Gilpin will reconsider their opp:>sition to the sewer system. 

We also dismiss app:.llants 1 appeal fran the DER 1 s September 27, 1978 

letter. The letter merely advises Gilpin Township of the applicability of 25 Pa. 

COde 71.32 (a) to the area of Gilpin Township where its sewage facility plan re-:­

quires a public sewer systan. Section 71. 32 (a) provides that: 

"The local agency shall mt issue :p:nni ts for 
individual or ccmm.mi ty sewage systems unless the 
system prop:>sed is consistent with the official plan 
of the rm.micipality in which said system is to l:e 
liXated and the municipality is adequately imple­
menting the official plan. In the event that the 
municipality has no plan or has mt revised or im­
plem::mted its plan as required by the rules and 
regulations of the Pepart:roent or by order of the 
D.epart:rrent, no pennits may l:e issued ur.der section 
7 of the act in those areas of the numicipality 
for which an official plan, revision thereto or 
:i.mplsrentation thereof is required, until the 
rnunicipali ty has subni tted the said official plan 
or revision to, and received the approval of, the 
Depart:rrent, or has ccmrenced :i.mplenentation of its 
plan or revisions in accordance with a schedule 
approved by the Depart:rre.T'lt." 

-104-



Gilpin Township is not iroplem:mting its official sewage facilities plan, and 

therefore it is within the discretion of the DER to advise Gilpin Township of 

the 25 Pa. Code 71.32(a) on-lot disposal system permitting restrictions. 

COM::LUSIONS OF ~ 

1. The board has jurisdiction over the parties and the subject matter 

of these appeals. 

2. Under Section 5 of the Sewage Facilities Act, the Act of Januacy 24, 

1966, P.L. 1535, as amended, 35 P.S. §750.1 et seq., Gilpin Township nrust sul::mit 

to the DER an officially adopted sewage facilities plan which provides for adequate 

sewage treatment facilities which will prevent the discharge of untreated or 

inadequately treated sewage or other waste into any waters or otherwise_ pro-

vide for the sa£e and sani taiy treatment of sewage or other waste. 

3. The Sewage Facilities Act, supra, provides an exclusive course 

for revising a municipality 1 s sewage facilities plan. 

4. The unsuitability of a sewage facilities plan is not a defense · 

to a DER order mandating the iroplem:mtation of the plan. 

5. Financial inability is not a defense to an order issued under The 

Clean Streams Law, the Act of Jtme 22, 1937, P.L. 1987, as amended, 35 P.S. 

§690 .1 et seq. rnanaating the abatem:mt of untreated or inadequately treated SEM­

age discharges. 

6. The DER has carried its burden of proof under The Clean Streams 

Law, supra, by showing a present need for a sewage system and by showing that 

the sewage system specified by the order is the system specified by Gilpin Town­

ship 1 s sewage facilities plan. 
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ORDER 

AND N:JW, this 23rd day of July, 1980, it is hereby ordered that the 

apr;ea.J. of Gilpin Township fran the DER September 12, 1978 order is dismissed 

and the appeal of Gilpin Township fran the September 27, 1978 letter of DER is 

dismissed. 

DATED: July 23, 1980 

ENV'IRJNMENI'AL HEARING BOARD 

PAUL E. WATERS 
01aiim:m 

BY: THCMAS M. BURKE 
Manber 

~~b&~ 
DENNIS J. HARNISH 
Manber 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 

Blackstone Building 
First Floor Annex 
112 Market Street 

Harrisburg, Pennsylvania 17 J 01 
(717) 787-3483 

Docket No. 79-173-W 
Pa. Sewage Facilities Act 
25 Pa. COde 71.17 

COMMONWEALTH OF .PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 
and CXJNEW.ACD TCWNSHIP OOARD QF SUPERVISOPS, 
Intervenor 

ADJUDICATION 

By Paul E. Waters, Chaii:rnan July 23, 1980 

This matter c:Omes before the bOard as an appeal fran the refusal 

of DER to order Conewago Township to amend its Act 537 plan, and ·allow 

appellant Gerrit J. Betz, to install a private or :r;ackage trea-t:m:nt 

plarit for sewage disp:>sal. DER has refused to order the requested revision 

pursuant to Title 25 Pa. Code 71.17, based on appellants failure to 

provide certain . infonnation regarding the-use of the balance of the 

tract in question and other matters. The Township <JPFOSes the revision 

because appellants p:rop::>sed nobile hane facilities and recreation area is not -

in keeping with its developrent plans ·and because appellant failed to 

cc::anp1y with its MJbile Herre Park and Subdivision Ordinances. 
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FINDINGS OF FACl' 

·1. The appellant in this matter is Gerrit J. Betz. 

2. The appellee is ·~e Comronwealth of Pennsylvania, Depart:m:nt 

of Enviro:nm:ntal Resources (hereinafter DER) • 

3. The interveoor is Cone.vago Tciw.nship, Dauphin County, 

Pennsylvania. 

4. On FebruaJ:y 4, 1977, the suh:li vision plan for the Aaron 

Grubl:;l property was. recorded in Plan ElcxJk X Vol. 2, pages 30 and 30A. 

5. After the approval of the Aaron Grubb sul:::division plan, 

appellant Gerrit J. Betz (Betz) acquired an option to buy the property . 

... 6 •... In 1978, Betz sul:mitted a nE!N subdivision plan, providing 

for a Ramada Inn and O:Ulp:JLuund, to the Township for approval. 

7. The SupervisOrs refuse:i to approve the rlf?H· sul:::diVi.sion 

plan for. the Ramada Inn and Campground on a portion of the original 

tract. 

8. The plan was disapproved by Conewago 'I'ow.nship Board of Sup:r-

visors at a meeting held June 12, 1978. 

9. On April 19, 1979, Betz r9:1Ue5ted the Department to order 

the Sup:rvi.Sors to revise the on-lot water and sewage disposal system 

that had previously been approved for Aaron Grubb's property to allow a paC.l(age 

treat:m::nt plant. 

10. On October 2, 1979, the depart:rrent, .by Mr. Tinothy Finnegan, 

Sewag.e Facilities Consultant for its -Bureau of Comu.mi ty Environlrental 

Control, denied the request l:ecause of the follcwing reasons: 

a. The present on-lot water and ser..;age disposal system 

was sufficient ur.rler the approved sul:::di vision plan 

of Aaron Grubb. Arr:J change in the on-lot water and 

sewage disposal system v.uuld rot a:mfom to the ap­

plicable sul:::division regulations of Conewago Tcwn-

ship as well as the local ordinance regarding nobile 

hc:m= parks. 
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b. The Supervisors 1 concerns as to Mr. Betz 1 s plans for 

the remainder of the 54 acre tract were oot adequately 

addressed. 

c. The PJ:QFOsed effluent discharge failed to meet the 

current stream quality criteria as stated by Ten:y R. 

Fabian, the Regional Water Quality Manager, in his letter 

of June 15, 1978. 

11. The DER wants to consider the rana:inder of a property a,.mer 1 s tract 

and sun:ounding developnent in considering appropriate :rrethods of sewage 

disp:>sal as a matter of good planning. 

12. ~ appellant did not supply the department with its plans for the 

remaining acreage of appellant. 

13. The department has the discretion to allow cxmventional on-site 

systans discharging in excess of 10, 000 gallons of sewage per day. 

14..:_ The private request for a change in the Township plan under the -

Sewage Facilities Act was denied on the basis of a failure to address the 

remainder of the tract, the apparent failure to meet amoonia-nitJ:ogen ef­

fluent requirements and violation of the Municipal Mobile Harle Park and Sub­

division Ordinances. 

15. The ground in question to be developed consisted of rot No. 6 of 

19.3 acres and !Dt No. 5 of 4.9 acres as contained in the subdivision plan. 

16. For the subject parcel of real estate the present Township require­

nent for sewage disp:>sal is subsurface sewage disposal. 

17. The m::xiule carrponents show a discharge of 22 1 000 gallons per day 

for appellants p:roposed project. 

18. Title 25 Pa. Code, Chapter 73.11 (f) prohibits subsurface discharge 

in excess of 101 000 gallons per day. 

19. One IDt (!Dt No. 3) has been sold off of this subdivision plan and 

is no longer under the control of the developer. 
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20. Conewago Township was aware that the subdivision plan for this 

tract was recorded prior to its rejection of the plan. 

21. The developer did prepare a feasibility study as to the ItCde 
I 

of sewage treatment and its decision for such a node of treatment was based 

upon econanic factors, reliability and ultimate design capacity respecting 

future flow demand. 

22. Although effluent criteria were oot received by appellant until 

after plan rejection, the sewage disposal plant can comply with the DER 

regulations by simple m:xiification. 

23. Conewago Township does oot have a Imlllicipal sewage system and it 

would oot be econanically feasible to connect a sewage system for this sub­

division with that of another township. 

24. Although it may be ncre expensive for a developer to utilize a pack­

age._ plant rather than an on-site disi;:9sal system, on-site disposal cannot 

be utilized for this tract in accordance with the developer's present 

plans. 
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DISCUSS I eN 

Appellant is here seeking a second bite at the develq:ment 

apple. In Februal:y 1978, a~ll ant sul:mitted a subdivision plan to 

intervenor Conewago .. 'l'Gwnship f-er a Ramada Inn and campgmund along 

Legislative Route 22007 in Conewago Township. Although appellant owns or 

controls a 54 ~ere-tract of land, the .proposal was for only 24 acres • 

. ·-·- ",~ -. ~, .. -. · .. On·..J\ll'le:" 121 ·1918-,- -the plan was :re~ected by the Township for a · ·· 

number of reasons 1 including the failure to indicate what, if arr:t, use ~uld 

be made of the balance of the tract. The other reasons stated by the 'lbwnship 

,_..,.,; ... '!..-~ •• --'~.;1---.-.;a,~e,_..::~:-l~~,_._~l.~,or £·-~,·ure of the· pro......,s·,;t p· .'L--' ..... .-.:..o:·, ... · ... 
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confozm to the Township 1 s M:>bile Hane Park Omi.nance. Potential traffic con­

gestion was a.J.so.·.raised but its :inp:>rtance to the 'lbwnship 1 s decision was un­

·-'··" ·"""' .... elear • ..,.,=Oft.-Aprll: 19-, _1979, -appellan't:reqeested DER to order thEf"'mwnship to 

amend its sewage plan filed pursuant to the P~. Sewage Facilities Act, 
2 

.Act of Januacy 24, 1966, P. L. 1535, as aminded, 35 P.S. §750.1, et seq., to 

__._,...,.. ..... ....al.low.~the . use...o£..a. prlva:te. treatment pla.Bt to serve -the proposed Ramada Inn 

and ·campgmund. 3 The present plan provides only for on-lot sewage disposal, 
4 

and appellant deans this oot to be feasible. 

1. There were 9 reasons outlined in the Township :rejection letter. 

2. The Act provides: Section 5 (b), 35 P.S. §750.5 (b) 
"Arr:! person who is a resident or property owner in a nnmicipal­

. -:3 ~ty, may_ ~t. the .~t~'!:P qrder the nnmicipality· to revise its 
-official plan where said person can show that the official plan is inadequate 
to meet the resident 1 s or property owner's sewage disposal needs. Such 
request may only be made after a prior danand upon and refusal by the 
municipality to so revise its official plan. The request to the depart­
ment shall contain a description of the area of the municipality in 
_question and an. enumeration of all reasons advanced by said person to 
show the official plan's inadequacy. Such person shall give mtice to the 
municipality of the request to the department. " 

3. No appeal was taken to the Cmlron Pleas Court fran the Township's 
subdivision plan refusal. 

4. Because. of the 10,000 gallon per day limit, a~llant might have to 
install three systems to acc:x::m:n::XIate a projected 22, 000 gallon per day flow, 

and this .~d create further p:roblaiJS regarding separati~n di tan f these systems. . . . s ces o 
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DER refused the appellant 1 s request because the proposed change 

of sewage disposal nethods would not confo:cn to the Township 1 s applicable 

subdivision regulations or its nobile h::lrre park regulations; because the 

propose:i effluent limitations faile:i to neet the current quality criteria; 

and because of the Supervisor's a:mcerns as to Mr. Betz 's plans for the 

remainder of the 54 . a::::re tract. The appellant questions all three of DER' s 

reasons for refusal. 

Generally, DER and therefore this Board need look oo further than 

whether the proposed subdivision has been approved by the Township as evidenced 

by the issuance of subdivision plan approval. See 25 Pa. Code §71.17 (c) 3 

and Borough of Sayre. v. DER 9 D&L 3d 407. Clearly, the Township, rather 

than DER or this Board, is authorize:i to make land use decisions under the 

Municipalities Planning Code, 53 P.S. §J.OlOl et seq. (See Commu.nii;y CoZZege 

of DeZCI:Ma:I'e County v. Fox, 342 A.2d 468 (1975)). 

The O::mplica.ting factor in this case, is that many of the reasons 

for the Township's refusal to approve the appellant's subdivision plan relate 

to the propose:i sewage disposal zrethod for the proposed project. If these 

were the only significant reasons for the refusal, a would-be develop:r would 

be placed in the position where he· would have no forum in which to review the 

sewage facilities issues, since the Township oould naintain upon an appeal 

fran its planning decision under the Municipalities Planning Code, that the 

sewage facilities issues could oot be raise:i in that proceeding due to ap­

pellant' s failure to exhaust his statutory and administrp.ti ve rem:d.i.es under 

the Sewage Facilities Act and Section 71.17. 

'We think that Cormonwealth in. Fox supra. designated rER and thence 

this Board as the route- for addressin; sewage facilities problems, whereas the 

Township and the Courts of Cormon Pleas provide the path for addressing land 

use problems. M::lreover, to deny a develop:r an effective method for 

challenging. local sewage facilities decisions would seem to deny procedural 

due process on the basis of the reasoning set forth in DER v. Trautner 19 Pa. 

Cormonwealth Ct. 116, 338 ·A.2d 718 (1975). 
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With the above in mind, this Board in the instant matter will look 

past the Township 1 s s'lll::xp. vision planning decision to examine the non-sewage 

facilities reasons stated by the Township for rejecting the subdivision plan. 

In addition, the Board will also examine the other reasons listed by DER for 

rejecting appellant 1 s request. 

One reason given by DER for its refusal ·to order the Township 

to amend its Act 537 plan can be quickly set aside. DER had stated that 

the effluent fran the proposed private sewage treatrrent plant would not 
6 

rreet water quality standards regarding amnonia-nitrogen. DER and appellant 

were able to agree that the limit should be 1 milligram per liter fran June 

through October and 3 milligrams per liter for the rest of .. the year. The 

planning m:xlule sul:mi.tted to DER was axrended by stipulation to provide for 
7 

this, and there seems to be no serious dispute that this limit can be rret 

by the proposed plant. 

5. §71.17 Private request to revise or supplement plans. 
11 (a) Any person who is a resident or property owner in a municipality 

may request the Department to order the municipality to revise its official 
plan where said person can show that the official plan is inadequate to rreet 
the sewage disposal needs of the resident or property CMner. The request to 
the Departrrent shall contain a description of the area of the municipality in 
question and an enumeration of all reasons advanced by said person to show the 
inadequacy of the official plan. 

(b) Upon receipt of a private request for revision or supplerent, 
the Departrrent shall notify the appropriate municipality and shall request 
written cc:mnents frcm the nnmicipality to be sul:mitted within thirty ( 30) days. 

(c) In arriving at its decision as whether to order a revision or 
supplement, the Department shall consider at least the following: 

(1) The reasons advanced by the requesting individual in can­
parison with reasons advanced by the municipality, if sul:mitted; and 

(2) Past actions by the municipality in approving the plans for 
the lot or lots in question; and 

(3) Any applicable zoning; subdivision regulations; local, county, 
or regional COI!1?rehensi ve plans; or any existing Ccxmonwealth plan •••• 11 

6. At one tirre it was believed that the receiving stream was intennittent, 
but it was found to be year-round at the point of proposed discharge. 

7. Although the Township declined to join this stipulation (N.T. 125, 126) 
there was no evidence presented to contradict the representation. 
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Although DER stated the_ failure to ccmply with local ordinances, 

as another reason for its refusal to order an Act 537 plan arcendrnent, ap­

parently it refers prima.rily· to the Conewago Township Subdivision Ordinance 

-Of- 1965. The issue-of -whether--the Township M::>bile Hone Park Ol:di.nance also 

is applicable, is raised primarily by the Township. We have reviewed 

the ordinance and note that it is concerned with regulating non-transient 

_____ I'!Dbile-bates. a __ We believe. that to the. extent, if any 9 .that DER'.s.-

refusal was based on appellant's alleged failure to c:anply with this 

ordinance, it was improper. Appellant proposes, as we understand it, to 

__ ct:e.ate f.s;.Gili.ties_ for transient.. guests. Although the ordinance does 

refer to such facilities, it is only "in conjunction" with a ItObile h:::lite 

park as previously defined. 

:-: --~---- -· .... _. _'!'he key_. ~tion.~~ed by both the 'I'Ownship in denying 

subdivision approval, and DER in refusing to order the 'I'Ownship to 

revise its sewage plan, is-what, if air;f, developnent will occur on the 

infol:J!la.tion because it is charged with coordinating .planning for the 

sanitary d.i.st:osal of sewage wastes with a cc::mprehensive program of water 

whole purt:ese for the limitations and require:nents of the law in this 

a. _ The ordinance in. qu,~~on.,_ .• ~~ 71-1 (Exhibit S-2) defines ItObile 
:he:ite"as: "A t.ra.nsp::>rtable single family dwelling unit which may be towed 
on its own _running gear, and which may be tant:orarily or pennanently affixed 
to.real estate, used for non-transient residential purp::>ses, and constructed 
with the same or silnilar electrical, plumbing and sanita.l:y facilities as 
imrobile housing. " 

9. It seens that DER originally believed the ordinance to be 
applicable and hence used the plural "ordinances" when referring to 
appellant shorto:m:i..ngs. At the hearing and in its :r;ost:-1.-u~a.ring brief, 
it may have abandoned this :r;osi tion. 
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area, is for planning, to meet present and future sewage disposal needs.
10 

It is clear that DER may properly require a party seeking an order l.n'lder 

25 Pa. Code 71.17 to provide infonnation on the future prospects for a 

oontigu:>US tract under the control of sucli party before reversing the decision 

of the local rmmicipality. 1-Dreover, this awears to be a proper non-sewage 

facilities related reason for the Township's refusal of appellant'$ sub-

division approval. 

Therefore, we concl't.d.:~ that althOugh we are unable to deteJ:mi.ne 

to what extent the Township relied upon niatters in addition to those here 

discussed in refusing subllvision approval, it is clear that DER properly 

refused to order a 537 Plan revision without further infonnation on the 

future use of the ba.la.Jx:e of the 52 acre tract here in question. 

We therefore conclude that DER did not abuse its discretion in refusing 

to order the Township to amend its sewage facilities plan. 

10. The regional coordinator of the Sewage Facilities Act for DER stated: 
(N.T. 24, 25 Lines 1-25) 

"My concern was that it was possible that the Ramada Inn and camp­
ground could becane part of a larger project that may have been anticipated at 
that ~ by Mr. Betz, or that it may have been part of a larger growth area 
within Conewago Township that I wasn't aware of." 

"Q. But you didn't make any inquiry of the developer to find out 
what the situation was. Is that the bottcm line on that?" 

"A. That's oorrect, since it had been mentioned by the township 
originally in their ccmnents and since the private request that I received I 
assurced included all the infonnation that Mr. Be-q wanted to have ne oonsider." 

"Q. If you did not ~e Mr. Betz aware that you were ooncemed 
about the other 30 acres, how oould he address it, since his m::xiule restricted 
him to 24 acres?" 

"A. Well, the question was already asked by the township. It was 
repeated by the township. You got a copy of their cx:mnents before the decision 
was made, and I believe you even responded to the Department after the township 
cx:mnents were made. I can find that letter from you. Basically, I think you 
said that it was of no concern and the Department shouldn't oonsider it." 

"Q. I believe that is oorrect. " 

"A. I felt I was in a position where I had to have that infonnation 
available one way or the other." 
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ORDER 

AND N:M, this 23rdday of July, 1980, the appeal of Gerrit J. Betz 

in the aboVe captioned matter is hereby dismissed. 

DATED: July 23, 1980 

-116-

By: PAUL E. WMERS 
Chairman 

~~hPJ!~ 
DENNIS J. HARNISH 
Menber 
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Gerrit J. Betz 

CI:NlJRRING OPINION 

By: Thanas M. Burke 

I concur in the conclusion that the appeal should be dismissed 

because I believe that the DER has the discretion to refuse to order a 

municipality to revise its sewage facilities plan if the requested provision 

would oot be canpatible with the approved and recorded sul:xlivision plan for 

the tract of land in question and that the DER under 25 Pa. Code 71.17 should 

give deference to a lawful refusal by the municipality to revise its sub-: 

division plan. An exception would eXist where the municipality refuses to 

approve a revision to the existing subdivision plan for the sole reason that 

the revision would not canply with a municipality's sewage facilities plan. 

In that case a DER deference to the municipality would result in the circum-

- vention of any remedy for appellant. ~t does oot appear to be the circum­

stance here as the municipality's denial of the subdivision request was based 

on reasons other than cx:mfOJ::mance With the sewage faci 1 i ties plan, including 

the lack of info:cnation on the future use of the balance of the tract. · 

DATED: July 23, 1980 
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Me:nber 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
Blackstone Building 
First Floor Annex 
Ill Market Street 

Harrisburg, P~nnsylvania 17101 
(717) 787-3483 

~SHIP OF EAST UNICN 

v. 

COMMONWEALTH OF .P.ENNSYLV ANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 
and OJVE VII..I1IGE, Penni ttee 

Docket No. 79-117-w 

Pa. Sewage Facilities Act 
25 Pa. Code 71.17 

ADJUDICATION 

By: Paul E. Waters, ChaiJ:man, August 1, 1980 

'l1lis matter o:mes before the Board as an appeal fran the issuance 

of a Water Quality .Managerent peDilit and order issued by DER requiring East 

Union 'l'c7tmship, appellant herein, to amend its Act 537 sewage plan to pro-

vide a sewer extension to serve Leisure Equities Corporation fonterly known 

as COVe Ski Village. Cove Village is located in a FQrtion of the ·township 

which is ab:lut one half mile from the farthest FQint to which atJFellant ·wants 

to extend sewer service, mainly because of financial reasons. 

FINDJNGS OF FACl' 

1. Appellant, the Township of East Union is located in Schuylkill 

County Pennsylvania. 

2. Appellee is the Depart::ment of Environmental Resources herein-

after DER • 
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3. Pellnittee, Cove Village is owned by Leisure Equities Corpor­

ation and is also known as Cove Ski Village and Cove Vacation Village. 
' 

4. On March 8, 1974, DER issued an order directing East Union 

Township to revise its official sewage plan to provide for the future sewer. 

needs of the Township, including Ski Village. 

5. No action or appeal was taken by the Township fran the 197 4 

order. 

6. In a ~solution for plan mvision filed by the township in 

1975 and. sul:mitted to DER, the township indicated that a M:ldule for Land 

-Developnent for leisure Equities subdivision "confoJ:InS to applicable zoning, 

subdivision and other rm.micipal ordinances and plans, and to a cx:mprehen-

sive program of po!1ution control and water quality management". 

7. On May 1, 1978, referring to the Leisure Equities subdivision, 

the township advised DER -" The Planning M:Xiule may be in all aspects pro­

per but it will oot be made a part of the official plan of East Union Town-

ship. 

8. Leisure Equities Inc. intends to construct sewer lines to oonnect 

to a treatment plant located in North Union Township, to serve its proposed 

subdivision. 

9. East Union Township officials who opposed the plan revision 

were under the mistaken impression that approval of the Act 537 arrendment 

would obligate it to construct, operate and maintain a trea"brent plant to 

serve the subdivision in question. 

10. The Chail:man of the Board of Supervisors of East Union Town­

ship would· have raised no objection tO the sewage plan amendment here in 

question if it had been known that the proposal called for connection 

to the North Union Township treatrrent plant • 
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DISCUSSION 

Because leisure Equities, Inc. was unable to get appellant East 

Union Township to amend its Act 537 plan to allow for developnent of a 

vacation village subdivision, it asked DER to order the same pursuant to 

the Pennsylvania Sewage Facilities Act, Act of January 24, 1966, P.L. 1535, 

as amended, 35 P.S. _§750.1, et seq. and 25 Pa. Ccx:1e 
1 

71.17. The issues are 

sanewhat confused, because the appellant township sent a number of conflicting 

signals, ·and in:1eed continues to do so~~- As long ago as March' a.,- 1974, DER 

directed appellant to revise its Act 537 plan to adequately provide for the 

present and future sewage needs of the township, including the property then 

known as Cove Ski Village, penni ttee herein. Although oo aweal. was taken 

fran that order, oo action thereon was taken either. In May 1978, a planning 

- , nodule for the subdivision here >in question was sul:::mitted to DER &ld al~ugh 

the township argues that it did :oot fomal.ly approve the plan revision, it 

did state that the planned subdivision-"confo:r:ms to applicable zoning, sub­

division, other municipal ordinances and plans, and to a comprehensive program 

of pJllution control and water quality rnanagem:nt." While DER did not offi­

cially order the township to amend its Act 537 plan it did subsequently state
3 

that-"the Depa.rt:Irent deans the township to have adopted the Planning M:ldule 

· fer Land -Develq:ment as a revision to the township's official SE;wage Facilities - - -

Plan-". DER on July 10, 1979 issued to leisure Equities, Inc. a Water Quality 

Managem:mt peiiiii t for the extension of sewer lines in the Cove Vacation Village. 

It is fran this latter action ~t Appellant has filed this aweal. Appellant 

1. The Regulations provide for a private request to have DER order the 
municipality to approve a plan revision under certain conditions. 

2. Near the conclusion of the hearing, certain statements by the ap­
pellant, which will be rrore fully discussed later, seemed to indicate that 
this whole matter had been a big mistake. 

3. In a letter dated July 10, 1979 fran DER to the Secretary of East 
Union Township. 
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did nothing to bring nore clarity to its };X)Sition when it indicated the 

appeal to be of-"that part of the omer of July 10, 1979 of the Bureau 

of Ccmm.mity Enviromrental Control which an:luded that the township 

agreed to a revision of its township official Sewage Facilities Plan. "
4 

Based on the appeal, the ~ at hearing· and the final 

brief filed on behalf of appellant, we avfhX!e that the township has 

seen vacation developnents cane and cp. liEn they ~' financial 

burdens are placed upon the ci tizemy to pmv:i..de serviees and when. they· 

go the township is left to shoulder 'Whatever problens are left behind. 

'lb put the matter in less nn.mdane and :ume legal jargon, the township 

feels it can oot afford the cost of pmvi.diuj needed .sewer service. It, 

however is much too late to rely on this cn:gwent with success. Rcuney · 

· Borough v. Dept. of EnvirorunentaZ Re80UI!'eeS, 15 Pa. CcmiiJnwealth Ct. 

601,. 327 A.2d 647 (1974); aff'd 466 Pa. 45~r 35l_A.2d 613 (1975) ... 

We also conclude that appellant has m serious objection to 

the project itself-so long as it doesn•t CDSt appell.ant: anything. In 

fact, there is sane reason to believe~r that if appell.ant: had urXlerstood 

it "WOuld have oo responsibility to cx:ustn&:t and operate treatment 

facilities, this entire matter may not J:aue arisen. 
5 

The final argument made by a:g;Pllarrt seeDS to ooil down sint>ly 

to a negative reaction against DER e::f:Ji:u:ts to administer the Pennsylvania 

Sewage Facilities Act, Act of January 24~r 1966, . P .L. 1535, as cunended, 

35 P.S. §750.1, et seq. We find no nerit in it and we will therefore 

dismiss the appeal. 

4. Statement fran original appeal filed August 9, 1979. 

5. In questioning the ChaiJ::man af the East Union Township Supervisors, 
the following testi:rcony was given: (N.T. I&Je 31 line 3-25, N.T. page 32 
1-11) 

"Q. Mr. Houser, were_ you aware 1ilat the request of Leisure Equities 
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. CXJNCLUSIONS OF IAW 

1. The J3oard has jurisdiction over the parties and subject 

na.tter of this appeal. 

2. Under the Pennsylvania Sewage Facilities Act and 25· Pa.. Code 

DER nay properly order ·a municipality to amend its Act 537 plan to 

provide for the sewage disp:>pal needs of a developing :t=ertion of the 

township despite the fact that the township deans the cost to be prohibi. ti ve. 

5. Continued · · · ·· 
Corporation for revision to your Act 537 p~ was merely for the installation 
of a collection system in the Cove Vb:xis ~ection of the project, and rot 
for the installation of treatment facilities? Did you k::nclw that?" 

"A. No." 

"THE ~= Did :you sey that you did rot know that?" 

"THE WITNESS : No~" 

BY MR. VAN LUVANEE: 
"Q. Were· you under the impression that the request by U:rl.sure 

Equities Cor:t=eration \\0\lld have involved the construction of sewage 
treatment facilities, as op:t=esed to collection facilities in East Union 
m.---'1..~ ?" 
.I.UWU.:::>U..LP• 

"A. Well, I was of the impression, as TNe all were, that you feOPle 
were SlJPFOSed to hook onto our sewer system. " 

"Q. ~uld you have had a:cy objection to the request if the request 
was to hook onto the sewer plant which is servi9ing this project and is 
located in North Union Township?" 

"A. No." 

"Q. That would not have bothered you. You were just concerned 
that U:rl.sure Equities wanted to hook into the system that East Union 
Township presently operai:.e:; is that correct?" · 

"A. Well, they are not operating one." 

"Q. Let's see if I can rephrase that. Your objection was that the 
U:rl.sure Equities Cor:t=eration might ul ti.mately o::me to East Union 'I"cwnship 
and demand sewer service fran the Township~ is that correct?" 

"A. Right." 

"Q. You have no objection - would it be correct that you as of 
today have no objection to U:rl.sure Equities Cor:t=eration hooking into the 
sewer plant that they themselves constructed in ·North Union Tcwnship?" 

"A. No." 
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3. Where the township has failed or refused to approve an Act 

537 plan amendment although specifically acknowledging that it neets all 

local requiranents, DER may properly issue a Water Quality Managanent Per-

mit to allow a sewer extension for the Sl.lbdivision in question. 

4. East Union township filed the 'appeal based, at least in part, upon 

certain mistakes of fact, and the other objections to amending its Act 537 

plan having been found to be without merit, the appeal must be dismissed. 

ORDER 

AND J:Oil, this 1st day of August, 1980, the appeal of East Union 

Township is hereby dismissed. 

DATED: August 1, 1980 

ENVIRJNMEN'I'.A HEARING OOARD 

BY: PAUL E. WATERS 
ChaiJ:man 

THCMAS M. BURKE 
Manber 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
Blackstone Building 
First Floor Annex 
112 Market Slreet 

Harrisburg, Pennsylvania 17] 01 
(717) 787-3483 

OOVER 'IOWNSHIP EOARD OF SUPERVISORS 
RICE\RD WALT.ERSIX>RFF AND 

Docket No. 78-090-W 

DERRY ASSOCIATES, et al. PA SEWAGE FACILITIES ACr 
25 Pa. Cbde 94.11, 94.22 

v. 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

ADJUDICATION 

By: Paul E. Waters, Chai.J:Inan, August 1, 1980 

Thes~ matters come before the l:oa.rd as appeals fran decisions of the 

departm:nt to deny sewer extensions, ~d plan revisions that "M:Juld require 

discharges to the Cover Township sewage treatm:nt plant which is alleged to be 

hydraulically overloaded. The various appeals, all arising from the sarre plant 

capacity limitations, were ronsolidated for hearing. Although mne of the 

apt;ellants presently have building pemits for the hares they desire to ron-

struct, there are various reasons why they dee::n ·thenselves entitled to the relief 

they request. 

FINDINGS OF FACr 

1. Appellants are: Richard H. Waltersoorff, Inc., a ro:q:oration 

with offices at Green Briar :Road, York, PA (hereinafter Waltersoorff); Derry 
.) 
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Associates, a general partnership. with offices at Pikesville, Maryland (herein­

after Derry); and the Board of Supervisors of IDler Township, York County (here­

inafter Township) • 

2. Appellee is the Cormonwealth of Pennsylvania, Department of Environ­

mental Resources (hereinafter DER) • 

3. On July 3, 1978 DER disapproved a plan revision that had been 

adopted by Dover Township as part of its official plan under the Pennsylvania 

Sewage Facilities Act, Act of January 24, 1966, P.L. 1535, as amended, 35 P.S. 

§750.1, et seq. 

4. The plan revision was for the developnent of a twelve-lot resi­

dential subdivision known as "Do:nwood", located in IDler Township. 

5. The basis for DER 1 s disapproval of the p:rop:::>sed plan revision 

for Do:nwood was that extension of the public sewer of the Dover Township sewage 

system was p:rop:::>sed for the subdivision and that a hydraulic overload existed 

at the IDler Township sewage treatment plant. 

6. On July 5, 1978 DER disapproved another prop:::>sed plan revision 

adopted by Dover Township as a revision to its official plan under the Pennsyl­

vania Sewage Facilities Act. The plan revision was for an eighty-one-lot resi­

dential subdivision known as "Finig Mill Maoor Phase II", p:rop:::>sed by appellant. 

7. The basis for the denial of the Emig Mill r-1arior plan revision 

was that extension of the public sewer of the IDler Township sewage systan was 

p:rotx>sed for the subdivision and that a hydraulic overload existed at the Dover 

Township sewage treatment plant. 

8. On December 13, 1978, DER refused to approve an application for 

a sewer extension penni.t for a develq:ment known as "Rainbow Hills Subdivision, 

Section 2" owned by Derry Associates and located in West Manchester Township, 

York County. The basis for DER 1 s action was the existing hydraulic overload at 
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the Dover Township sewage treatment plant, to which sewage fran the project 

"WOuld be conveyed. 

9. On July 3, 1979 DER disapproved a proy;:osed plan revision for a 

residential developrent of Richard H. Waltersdorff known as Country Club West-

Garrison Drive" located in Manchester Township, York County. The basis for 

the disapproval was that the Dover Township sewage plant, to which sewage frc:m 

the project "WOuld be O?nveyed, was in a projected overload status. 

10. The appellants filed t.:i..mely appeals of DER' s actions and on Sep-

tanber 6, 1979 these appeals were consolidated under the present caption. 
. . 

11. The hydraulic capacity of the Cover Township sewage treatment 

plant is 1. 75 million gallons per day (m:fd). 

12. In June of 1978, the Dover Township Sewer Authority sul:mitted 

its annual rey;:ort to DER pursuant to Chapter 94 of Title 25 of the Pennsylvania 

Code. 

13. The 1978 Annual Rey;:ort of the Dover Township Sewer Authority pro-

jected that a condition of hydraulic overload "WOuld be reached at the sewage 

treat:Irent plant by 1982. 

-
14. A condition of actual hydraulic overload developed rruch sooner 

. than projected in the Township'-s annual rey;:ort. F:rom January 1 to January 30 

of 1979, the average daily flow to the sewage treatment plant was 3.39 mgd. 

F:rom January 31 through March 1, 1979, the average daily flow to the plant was 

2.15 m;d. From March 2 through March 31, 1979, the average daily flow to the 

plant was 2.69 rrgd. 

15. Der:ry Associates is a develq:er engage:i in the developnent of 

land in the Township of West Manchester pursuant to approve:i subdivision plans 

under the title "Section II, Rainl:::ow Hills"·· 

16. Der:ry Associates has receive:i sewer pennits for 32 of the 66 lots 

contained in Section II,· Rain1:ow Hills. 
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17. There was no existing hydraulic overload at the receiving treat­

:trent plant in Dover Township during the period June 1978 through and including 

December 1978, when the applications here in question were made, and were denied 

by DER. 

18. A hydraulic overload was deteJ:mined to exist at the receiving 

treatment plant in Dover Township during the period Januacy through March 1979, 

on the basis of rneasurenents of the reported flows through the plant as calculated 

on the basis of three consecutive thirty-day averages. 

19. The discharge rronitoring reports indicate that the flows through 

the receiving treatment plant in Dover Township dropped below capacity in May 

1979 and June 1979, reflecting no hydraulic overload during those rronths. 

20. The rrost recently available infonna.tion indicates that there is 

presently w hydraulic overload at the Dover Township treatment plant. 

21. Pursuant to the tel:ms of a Manchester Township Ordinance, Derry 

Associates has paid rroney to West Manchester Township for the purpose of re­

serving seNer capacity since 'the enactnent of the aforesaid· Ordinance in December 

1976, at the rate and in the arrount of $76 per year per lot for the 34 lots in 

question. 

22. A presently existing and approved developnent, Shiloh East, which 

developnent is also in West Manchester Township, has 56 unused sewage pe:r:mi ts 

issued by DER for connections to the receiving treatment plant in Dover Township. 

23. By letter dated Januacy 4, 1979, West Manchester Township wrote 

to the Environmental Hearing Board in response to the action of DER in denying 

the sewage pennit applications of Derry Associates and, in the course of that 

letter, indicated that the treatment capacity presently available, as a result 

of the Shiloh East developnent's connection to the city of York treatment plant, 
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instead of the receiving treatment plant in Cover 'I'c:Mnship, should be transferred 

to Der.l:y Associates. 

DISQJSSION 

Although we have five separate appeals, each arises because of a hy-

draulic overload which occurred at the Cover Township sewage treatment plant 

in York County, Pennsylvania. The plant in question has a treatment capacity 

of 1. 75 mgd and it was expected to reach this load by 1982 according to the 

annual rep::>rt of the Cover Township Sewer Authority. In fact, the rronthly re-

p::>rts for January 1 through March 31, 1979 indicated that the plant exceeded 

the l. 75 capacity1 by substantial anounts. Appellants cannot reasonably~­

tain that the plant was not hydraulically overloaded during this :r;eriod. 2 

- The appeal of Derl:y Associates- ·was filed on December 29, 1978 £rem 

the refusal of DERby letter of December 13, 1978 to approve an application 

for a sewer extension to serve Section II Fai.nl:ow Hills for an additional 34 

banes, 3 in West Manchester Township. Although DER based its pennit denial on 

the h~ic;:;. overload,. appe-llant. ~~i:hat.- the first overload diet not actually 

occur until January 1979. Although this is true, appellant has overlooked 

25 Pa. Code §94.11, which provides: 

l. In January the average daily flow was 3. 39 rrgd, February 2.15 rrgd and 
March 2.69 mgd. 

2. The regulation 25 Pa. Code 94.1 defines "Hydraulic overload" as: 

"The, condition, that occurs when the hydraulic p::>r­
tion of the load, as measured by the average daily 
flow entering a sewage treatment plant, exceeds the 
average daily flow up:m which the peDTii. t and the 
plant design are based, or when the flow in any 
p::>rtion of the system exceeds its hydraulic carrying 

-,·.' "-'-"-,...-,..eapaeityr,during a recent three-rronth period." 

3. Deny Associates has already received p:nnits for 32 of its 66 lots. 
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"A sewer extension shall wt be constructed if 
the additional flows contributed to the sewerage 
facilities frcm the extension will cause the plant, 
pt.mp stations, or other p::>rtions of the sewer system 
to becane overloaded." 

Inasmuch as there was no actual hydraulic overload at the Dover 'l'c:Mn­

ship treat:Irent plant tmtil March of 1979, 4 did DER abuse its discretion in 

refusing sewer extensions as early as June of 1978? This question can only be 

answered by some reference to 25 Pa. Code 94. 2 and 94.11 which are concemed 

with a "projected overload" as the basis for a sewer extension denial. Regu-

lation 94.2 states the purpose of the chapter as follows: 

"This chapter is intended not only to limit 
additional extensions and connections under con­
ditions of actual or projected overload but also 
to prevent, as much as possible, the occurrence 
of such over loads. " 

The regulations set up a requirement for the filing of an annual report by 

sewage plant penni.ttees, as a mechanism for DER to dete:r:mine whether there is 

a projected hydraulic overload. 
5 

It is clear that if substantial overloading 

is to be accanplished, obviously the only time such overload can be prevented 

is before the 1. 75 m:Jd capacity is reached. The very nature of the problem 

makes- foolproof or precise judgments :i.ltp:Jssible. When we view the actions of 

4. Although the plant exceeded its penni.tted capacity in Januacy 1978, the 
definition for "hydraulic overload" in the Regulation 25 Pa. Code 94.1 is: 

~-'~The condition that occurrs when the hydraulic por­
tion of the load, as measured by the average daily 
flow entering a sewage treatment plant, exceeds the 
average daily flow upon which the pennit and the 
plant design are based, or when the flow in any 
portion of the system exceeds its hydraulic canying 
capacity during a recent three-:rronth period." 

5. Section 94 .12 provides that this rep::>rt be filed by June 30 of each year and 
include inter aZia "(i) A projection of the anticipated hydraulic loading on the 
sewage treat:rrent plant for each of the next five years." 
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DER in December in the light of what actually happened in Januaxy, Febuaxy 

and March, 1979 we cannot say that it abused its discretion regarding irnple-

rrentation of the regulation al:ove cited. Kravitz v. DER, EHB Docket~- 77-;-118-w 

(October 30, 1978) • We believe this to be the quintessential case for appli-

cation of the regulation. If it did not serve to put the brakes on further 

developnent under the circumstances of this case one "MJuld be hard pressed to 

find p:rofe.r application of the provision. Derry further argues that inaSI!UlCh 

as the Dover Township plant did fall below its treat:ment capacity level for a 
• 

number of rronths subsequent to DER' s penni t denial, this roard should row 

rem:md the matter to DER in. order to· detennine whether there is present capa-

city to be allocated. This presents a rrore difficult decision. We have followed 

a similar procedure recently in Borough of Mercer and Mercer Borough Sewage 

Tzteatment Authority v. CormnonweaZth of PennsyZvania~ Department of Environmental. 

Resources and County of Mercer, EHB Docket Ncr. 79-070-s- (issued June 6, 1980). 

In that case there was a newly constructed public facility which needed imrediate 

sewer seryice, 6 and there was some indication that the sewer ban itself a:>uld 

be lifted if further newly ao:;rui.red evidence as to reduction in eydraulic load 
7 

a:>uld be presented to the roard. 

In Mercer~ supra, the bJard was Concerned with a sewer 'bc:ln that was 

issued based on a hydraulic overload. We dean the p:rohibi tion of sewer exten-

sions, with which we are here a:>ncerned, based also on a hydraulic overload, to 

be an analogous situation. We _there said: 

"Perhaps, in the rronths between the date of the 
hearing and the ·date of this Adjudication, there has 
been a continuing and effectiVe program which has 
resulted or will result in the overall reduction of 
this overload. At this pcsture, however, -we have no 
basis upcn which to a:>nclude that such a program 

6. The county had just carrp;Leted a badly needed addition to its juvenile 
detention center. 

7. Further hearings were ordered to take place within 20 days to allow ap 1-
lants furth rtuni ti ' pe er opr:o es to. show results of on-going flow reduction programs. 
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exists. As such, we hold that this second elerrent 
necesscu:y for ban IIDdi.fication under Section 94. 41 
(3} has not been established." 

In this case there is some evidence that the hydraulic overload is being abated 

subsequent to the peak periods of Ja.nuaxy, Februacy and March 1979. In fact 

judging by the latest available figures, the plant is not in a hydraulically 

overloaded status. 8 

8. On cross-examination the chief witness for DER testified as follows: 

"Q Now, isn't it a fact that in May of '79 
the flow dropped to 1.285 average? 

A Yes. 

Q And in June of 1979 it dropped to 1-113? 

A Yes. 

Q Now, do you know the reason for the drop 
in the flow for those ncnths? 

A The specific reason I do not krx:M, okay. 
It could be a combination of several things. 

Q And what might they be? 

A Extraneous flow entering the sewer system, 
such as infiltration inflow'. 

Q Well, could it be could one of the reasons 
be that the various townships took steps to correct 
infiltration?" (Notes of tesi:.incny, page 21) 

"'mE WI'lNESS: W:>uld you repeat the question? 

BY MR. S'IERLING: 

Q I asked, Is there a FQSsibility that the 
townships have taken steps to prevent the flow of 
any infiltration? 

THE EXAMINER: W:>uld that account for the drop 
in the figures, is what he's asking. Could that 
account for the drop in the figures? 

THE WITNESS: It's FQssible that that may have 
had an effect. 
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Although we do not reject the c6ns_ei:vati.v.e approach taken by 

DER -~ this rra.tter, it does appear as though there was in June of 1978, 9 and 

that rra.ybe there still is, same growth capacity, to be allocated at the Dover 

plant~ With this in mind we will not simply dismiss the appeals for the failure 

of appellants to carry their burden of proof, but, following Mercer
10 

-we will 

8. continued 
"BY MR. STERLING: 

Q Have you been in touch with the COVer 
Township sewer plant or their engineer or with· 
any of the townships concerning arrJ infiltration 
problems: 

A Yes, I have. 

Q And as a result of your contact, do 
you know whether they've taken arrJ steps? 

A I believe they have taken same steps, 
okay •.. --Whether or not that's going to be- effec­
tive in reroving this infiltration inflow is 
another story. 

Q Well, you can't predict whether it· will 
be or won't~ isn't that a fact? 

A (Gesture) • 

THE :E:XN<ITNER: Your answer? 

THE WITNESS: That's correct. 

MR. STERLING: That's all I have at this 
time. " (Notes of test.irrony, pages 22 and 23) 

9. Although the plant capacity is 1. 75 m.:l'd, one three rronth period's figures 
following June 1978 were: September .839 

October . 801 
Novanber • 823 

10. We there said, page 20: 

''We remand because it is clear to this Eoard 
that there now must be in existence sufficient data 
which can be analyzed to dete.I:rnine -wnether steps 
have indeed been taken which have resulted in the 
reduction of the overload condition at this plant 
on an on-going basis. Furthe.nrore, DER should r:ow 
be in a position that it has evaluated the overload 
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remand the case to DER for reconsideration in light of any updated nonthly 

flow data. 

The final a.rgurrent of appellant Derry is that certain reserved capacity 

evidenced by 56 sewer penni.ts at the Dover Township treatment plant, which was 

to be used by one Shiloh East developnent, is no longer needed and should there­

fore be made available for its (Derry's} developnent. West Manchester Tcwnship 

apparently has an ordinance which requires substantial payments in advance to 

reserve sewer capacity for each building lot. Also, Derry presently has 34 

such lots, on which payrrents have been made yearly since 1976 to reserve capa-

. city but no penni.ts were actually issued as was done for Shiloh East. AlthOugh 

West Manchester Townshp, where the building is to occur, favors the transfer 

of the alleged sewer capacity, fran one builder to another, we cannot reach 

that question unless and until such capacity is shown to actually exist-i.e. 

that there is presently no hydraulic overload. Until such time, we deem this 

argurrent to be without merit. 

-
cn.x::LUSICNS OF U¥1 

1. The board has jurisdiction over the parties and subject matter 

of this appeal. 

2. Pursuant to 25 Pa. Code 94.11 and 94.22 DER may properly refuse 

sewer extension penni.ts based on a projection of hydraulic overload as well as 

a presently existing overload. 

10. continued 
reduction plan sul::mitted by the Borough. Finally, 
unless the County was less than candid about carrying 
through its plan to inspect and, possibly, correct 
additional portions of its sewage collection line, 
DER should rt::M have infonnation about the effect of 
such a program on the hydraulic overload condition 
at this plant." 
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3. Inasmuch as substantial discretion is given to DER tmder the 

above provision, it may be required by this board to closely rronitor rronthly 

sewage flow reports and allocate remaining capacity based on the rrost current 

data available. 

4. Where there has been no showing that there is sewage treatment 

capacity renaini.ng at a plant alleged by DER to be hydraulically overloaded, 
I 

the board will not detel:mi.ne whether sewage pez:rnits or reserved capacity can 

be transferred from one prospective builder to another. 

ORDER 

AND NCW, this 1st ~y of August , 1980, the appeals in the ab::lve 

matter are hereby renanded to DER for further consideration consistent with 

this adjudication. 

DATED: August 1, 1980 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 

Blackstone Building 
First Floor Annex 
112 Market Street 

Harrisburg, Pennsylvania 17101 
(717) 787-3483 

ADAM GREECE d/b/a 
CHERRY RUN FUEL <XlMPANY 

Docket No. 79-149-B 

v. 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 

ADJUDICATION 

By: Thanas M. Burke, Member, August 8, 1980 

.. .... : .... · ..... 

'!his matter a:mes before the board on an appeal by Adam Greece from -
an order issued by the Department of Envirol'litaltal Resources {DER) 1mder The 

Clean Streams raw, the Act of J1me 22, 1937, P.L., 1987, as amended, 35 P.S. 

691.1 et seq., requiring Greece to seal the portal of a mine previously ....orked 

by Greece, doing business as Cherry Run Fuel Ccmpa.ny, in order to stop the dis-

charge of acid mine drainage. 

A hearing was held in Pittsburgh and both parties have filed post-

hearing briefs. Based thereon we hereby find as follows: 

FINDINGS OF FACI' 

1. Appellant is Adam Greece, an individual residing in Apollo, 

West:rroreland County, Pennsylvania. Adam Greece owned and operated the Garretts 
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Run Mine under the narre of Cherry Run Fuel Ccrnpany frc:m 1959 through 1968. 

2. Appellee is the camonwealth of Pennsylvania, DER, the agency 

entrusted with the duty to enforce the provisions of The Clean Streams Law, the 

Act of June 22, 1937, P.L. 1987, as amended, 35 P.S. 690.1 et seq. 

3. The Garretts Run Mine is a deep coal mine located in Manor Town­

ship, Al:mstrong County, Pennsylvania. 

4. In 1966 Greece applied for a mine drainage pennit pursuant to 

The Clean Streams Law, supra, for the Garretts Run Mine. As a part of the appli­

cation, Greece sul:mitted a mine closure plan which called for sealing each of 

the three p:>rtals in the mine with a waterproof barrier of 12;..inch rnasonary 

block and covering the seal with 15 feet of backfill naterial. The mine closure 

plan was sul::mitted to the Sanita.J:y Water Board, a predecessor agency of the DER, 

on or about May 24, 1967. 

5. On Januazy 8, 1968, Mine Drainage Pennit No. 367M040 was issued 

to Cheri:y Run Fuel Ccmpany for the Garretts Run Mine. The penn:i.t required can­

pliance with the May 24, 1967 mine closure plan as well as certain general a:>n­

ditions referenced in the pennit. 

6. The Garretts Run Mine was closed in October 1968. 

7. Adam Greece testified that Clarence Kelly, an enployee of the 

Pennsylvania Depart::Irent of Mines and Mineral Industries, inst;:ected and approved 

the mine-sealing procedure used by Greece on tJ:e three portals. 

8. In 1968 the Pennsylvania Depart::Irent of Health was resp:>nsible 

for the inspection of mines to detel:mine canpliance with The Clean Streams Law, 

supra, and mine drainage penni ts. 

- 9. Adam Greece installed the seals on all three portals himself, 

with no assistance, using his own hands and one highlift. It took Greece two 

weeks to install the seals. 
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10. Greece oonstructed the seals of 16-inch ooncrete blocks covered 

with fifteen feet of backfill material. 

11. The ooncrete seals were not inspected by anyone fran the Depart­

nent of Health prior to the seals being covered by the 15 feet of earthen 

material. 

12. An inspection by a DER water c;luality specialist in Decanber 1973 

showed that mine drainage was discharging fran one of the };X)rtals at a rate of 

20,000 gallons per day. Inspection re:EXJrts in DER' s files s:OOW that the mine 

had been discharging acid since at least 1971. 

13. The acid mine drainage is oontinuous and oontinues to occur at 

the present time. 

14. The mine drainage discharge has a pH of approximately 3 and an 

iron oontent which ranges fran 50 to 135 ng/1. 

_ 15. The.. discharge fran the Garretts Rtm Mine };X)rtal flows into a 

tributa.J:y of Rllpp Rtm and thence to Rupp Rtm. 

16. The discharge fran the Garretts Rtm Mine EXJllutes the receiving 

stream in the following ways: -
a) Due to the high iron oontent of the discharge, the stream 

bottan is ooated with iron precipitate below the discharge };X)int; 

b) Due to the low pH of the discharge, the pH of the stream 

below the discharge };X)int violates the applicable water quality cri-

terion, although it meets the criterion above the discharge };X)int; 

c) Due to the high iron oontent of the discharge, the iron 

level in the stream below the discharge };X)int violates the applicable 

water quality criterion, although it meets the criterion above the dis-

charge EXJint. 
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17. An inspection of the mine seal by Roger Hig:bee a DER hy~eolo­

gist in June 1979 revealed that the cement blocks ...-ere placed with the center 

holes horizontal rather than verticle, which allowed mine drainage to pass 

directly through the seal. 

18. The mine acid discharge fran the Garretts Run Mine p::>rtal, was 

caused by the placement of the cement blocks on their side rather than in an 

upright p::>sition which allowed the holes in the blocks to act as a conduit of 

mine drainage through the seal. 

1.9. The DER since at least 1974 has _sent various letters to Greece 

requesting that he correct the condition which is enabling the mine drainage 

to flow fran the Garretts Run Mine. 

DISCUSS!CN 

This case involves the question of the responsibility of an operator 

of a deep coal mine for a discharge of acid drainage fran the mine after its 

closure. It is before the board on an appeal fran a DER order requiring 

appellant to file with the DER for approval, and after approval to implem:nt, 

a plan designed to seal a p::>rtal fran which acid mine drainage is presently 

d:ischarging. 

Adam Greece, appellant, doing business as the Cherry Rur,l Fuel Ccxnpany, 

operated a deep coal mine known as the Garretts Run Mine in Manor Township, 

AJ:mstrong COunty, Pennsylvania fran 1959 until its closing in October 1968. 

The Garretts Run Mine was operated under Mine Drainage Pennit No. 367M040 issued 

under The Clean Streams Law, supra, by the sanitaJ:y Water Eoard of the Department 
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of Health.1 One of the provisions of the penni.t was a requirement that each of 

the three portals in the mine be sealed at the time of closing with a waterproof 

barrier in accordance with a plan sutmitted by Greece. The plan provided for 

a waterproof seal made up of 12-inch masonary block tied. into the roof, floor 

and sides of the mine. The seal was to be located fifteen feet inside of the 

· mine portal and compacted with fifteen feet of earthen ma~ial. 

Nevertheless, an inspection "by a DER E!Tiployee in Decanber 1973 revealed 

that acid mine drainage was discharging fran one of the portals at a rate of 

20,000 gallons per day. Subsequent inspections have shown the discharge to be 

continuous and to be occur.ring at the present time. Also, inspection reports 

in DER' s files indicate that the discharge has existed since at least 1971. 

The discharge has had a deleterious effect on the receiving stream, a 

tributacy of Rllpp Rlm, in that the discharge is both acid and high in iron. The 

pH has generally been running at about·-..3 and the iron content ranges from 50 

to 135 ng/1. (The DER regulations prohibit a pH lower than 6 and an iron con­

centJ:p.tion higher than 7 ng/1. See 25 Pa. Code 99. 33.) The min~ drainage has 

-coated the stream bottan with a yellow iron precipitate and has raised the con-

tent of iron and lowered. the pH to a level violating the specified water quality 

criteria of the stream~ mncanformance with water quality criteria is indicative 

of a polluted stream. 

Until recently the discharge flowed. fran a 15-foot long, 2-inch plastic 

pipe inserted by a mad maintenance E!Tiployee of Manor Township into the earthen 

e:nbankment to within 3 or 4 feet of the seal. In June 1979 DER E!Tiployees rerroved 

the plastic pipe which caused the erosion of the earthen embankment and the ex-

1. The DER in 1970 assumed the duties previously vested in the Sanitary Water 
Board and the Department of Health by Section 1901-A of the Administrative Code, 
the Act of December 3, 1970, P.L. 834, 71 P.S. §SlQ-1. 
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tx>Sure of the seal. An examination of the seal showed tbat sane of the concrete 

blocks were placed with the center holes horizontal rather tban vertical enabling 

mine drainage to pass directly through the seal. Feger Higbee a DER hyd:rogeolo-

gist testified tbat in his opinion there was "no doubt" that the discharge of 

mine drainage from the tx>rtal was caused by the placement of the cement block in 

such a tx>sition tbat the center holes acted as a conduit for the drainage. 

The DER • s August 29, 1979 order was issued under the authority of 

Section 315 (a) of The Clean Streams Law, supra, which provides in pertinent part: 

''No person or nn.micipality shall operate a mine or allow 
a discharge fran a mine into the waters of the Ccmronwealth 
unless such operation or discharge is authorized by the 
rules and regulations of the l:oard or such person or num­
icipality has first obtained a pe:cnit fran the department ••• 
A discharge fran a mine.. sball include a discharge which occurs 
after mining operations have ceased, provided tbat the 
·mining operations were conducted subsequent to Januazy 1, 
1966 under circumstances requiring a pe:cnit fran the Sani­
ta%y Water Board ••• The operation of arr:J mine or the allowing 
of air:! dischar:ge without a pelliiit or contrary ~ the terms 
or conditions of a pelliiit or contra.J:y to the rules and reg­
ulations of the l:oard, is hereby declared to be a nuisance." 

Appellant argues that he is not resp:msible under Section 315 of The 

Clean Streams Law, supra, for the acid mine discharge because he did not "cause" 

the discharge. He contends that the concrete blocks were installed co:rrectly 

by him: that they had-to have been disa:rranged by a third person intruder. To 

Sl.lpFOrt or corroborate his testi.ITony that the blocks were laid properly, Greece 

testified tha_t the seals in all three of the mine's tx>rtals were inspected and 

approved by Clarence Kelly a C::::rmonwealth mining inspector. As an adjunct to 

his factual analysis, appellant proffers the legal argument that Section 3i5 can-

not llni;ose "absolute liability" up::>n an operator; he asserts t.hat there :rrnJSt be 

sorre "re5tx>n5ibility" for the discharge. In supp::>rt thereof appellant tx>ints 

to the Ccmmonwealth Court's opinion in Philadelphia Chewing Gum Corporation v. 

CormtonLJealth of Pennsylvania, Department of EnvirorunentaZ Resources, 35 Pa. 
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Ccmronwealth Ct. 443, 387 A.2d 142 (1978) where the catnonwealth Court evidences 

a disposition against an interpretation of Section 316 of The Clean Streams Law, 

supra, which \li'Ould :ilnpose liability on a property owner for the abatanent of a 

nuisance existing on his property, solely on the basis of his ownership. 

Initially, we do not find appellant's testim:my that he properly in­

stalled the masonaey blocks in an upright position to be creditable. We agree 

that there does oot appear to be air:f reason why an operator w:Juld install the 

blocks in a way that does not provide a seal, tm.less it was done inadvertently; 

however we have difficulty giving credence to the suggested alternative that an 

intruder unearthened the fifteen-foot cover and disarranged the masonary blocks 

that fonn the seal. Greece's test.i.ncny is, in actuality, uncorroborated; his. 

test.llrony that the seals were approved by Kelly is, of course, hearsay and thus 

entitled to only l.imi.ted weight. Also, Kelly was an inspector for the Depart:ment 

of Mines and Mineral Industries and as such w:Juld be concerned with the seal's 

function as a barrier to block access into the mine. In the noJ:IIBl. course of 

his duties he \li'Ould not be concerned with enforcem:mt of The Clean Streams Law, 

supra,_ mine drainage pennits or acid mine drainage. Those concerns were the 

responsibility of inspectors fran the Depart:ment of Health. 

M:>reover, and of primary :ilnportance, a detenni..nation of the cause of 

the break of the closure seal is not ge:onane to the detennination of liability 

here. The responsibility for abating the acid mine discharge is oot dependant 

upon the efficacy of appellant's construction of the portal seal. Section 315 

of The Clean Streams Law, supra, places upon the mine operator the responsibility 

for abating acid ·discharges fran his mine, either during or after the cx:mpletion 

of the operation of the mine, irregardless of the reason for the discharge. The 
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actions of a third party can't diminish that obligation. Appellant may have a 

cause of action against an intruder but as between the operator and the Ccmron-

~th, the operator Im.J.St abate the I;X>St-mining discharge. The leading case 

on the obligation of a mine operator for a I;X)St-mining discharge is the Pennsyl-

vania Suprene Court's decision in Commo'17L}ealth of Pennsylvania v. Barnes and 

Tucker Company, 455 Pa. 392, 319 A.2d 871 (1974). In Barnes and Tucker, the 

Pennsylvania Suprene Court, while reversing a Camr::lnweal.th Court decision, held 

that a coal operator is responsible for areting ap outbreak of acid mine drainage 

.fran a mine after the cessation of its operation and after the mine has been 

closed an:i sealed. The Court found that a I;X)st-mining discharge is a statutory 

nu.:i,..sance under Section 3 of The Clean Streams "Lr!JM, supra, as well as a camcn . . 

law nuisance. It opined that the absence of facts Sl.lpFOrting the concepts of 

negligence, forseeability or unlawful conduct is rot fatal to finding liability 

and the fact that Eames and Tucker operated in accordance with The Clean Streams 

"Lr:JM, supra, during the operation of the mine aoes rot rerove the operator's re-
. 

sponsibility. In a subsequent decision by the Suprene Court assessing liability 

for the sam= acid discharge, Commo'17L}ealth of Pennsylvania v. Barnes and Tucker, 

472 Pa. 115, 371 A.2d 461 (1977), the Court affil:med a Camr::lnweal.th Court decision 

in;:osing q;:on a mine operator a duty to treat 7. 2 million gallons per day of 

acid discharge from a closed mine. In response to th~ operator's argument that 

the cause of the outbr~ of acid water was fugitive water flowing into its mineL 

the Supreme Court qLDted with approval the Comonwealth Court's opinion stating: 

''Whether the ~ force which produced the public 
nuisance is solely or partially that of fugitive mine 
water flowing into an:i adding to the generated water 
of that mine, the conduct of Barnes & Tucker in its 
mining activity remains the dominant and relevant fact 
without which the public nuisance would not have re-
sulted where and under the circumstances it did." 
Id. 371 A. 2d at 467 (Emphasis in original) 

-142-



.. 
............ , ...... ,,:. ..... __ _, ______ _:.._._ ....... .: .•. _....u.-_: _____ . ...... :.~- __,_.J ___ ; .• __ ;__~~-.::_,_ ___ ·.:" : .... _ _:_ ·:..:.· ....•..• - ··,-·· -.- ' . ·?·_: 

Thus, the :i.m{:osition of the responsibility to abate FQSt-mining acid 

discharges is not dependant on the conduct of the operator in the operation of 

its mine or the construction of its closure barriers but stems entirely fran the 

fact that a mine was operated. The rational for the :i.m{:osition t:tPc;>n the oper-

ator of liability for FQst-mining discharges was enunciated by the Pennsylvania 

Suprene Court in CorrunonzueaZth of Pennsyl-vania v. Ha:t'!T/er Coal, Corrrpany, 452 Pa. 

77, 306 A. 2d 308 (1973) • The Court stated: 

"If the operator of a mine need oot treat these dis­
charges, FQllution will oot end and the general 
public will be subjected to either the continued 
degradation of its surface waters or be forced to 
subsidize the coal industry by paying for treatment 
of this polluted water through its taxes •••• The 
public interest is not served if the public, rather 
than the mine operator, has to bear the expense of 
abating pollution caused. as a direct result of the 

. profitmaking, resource-depleting business of mining 
coal." Id. 306 A.2d at 320 

· Appellant • s case is not helped by the interpretation of Section 316 

of The Clean Streams Law, supra, given in PhiZadeZphia Chewing Gum Corporation 

v. Corrmo-rDueaZth of Pennsyl-vania, supra. The Pennsylvania Supreme Court issued 

its ophlon in PhiZadeZphia Chewing Gum Corporation v. CorrunonzueaZth, on April 24, 

1980, at __ Pa. ---·' ___ A.2d __ (Nos. 66 and 67 Jan. Te.:rm 1979). The 

Court reiterated that a property owner's r~ibility for a condition to be regu­

lated is not an :i.m{:ortant consideration in detel:mining his liability for abating the 

condition, under Section 316 of The Clean Streams Law. 
2 

The Court stated: 

"It is appropriate that a property holder 1 s 
responsibility has little significance in deteJ:mini.ng 
the validity of the state regulation. In criminal law, 
of course, inquiry into a defendant 1 s 1 culpability 1 is 
at the core of guilt detennination and punishment. In 
the field of tort law, the ootion of 1 fault 1 is not an 
inappropriate limitation on liability because, arrong 
other. reasons, the beneficiary of tort ~ation, 
like the tortfeasor, is a private party. The ootion 
of fault is least flmctional, however, when balancing 
the interests of a property holder against the interests 

2. Section 316 of The Clean Streams Law enables the IER to order a property 
owner or occupier to correct a condition existing on his land which causes FOl­
lution or the danger of FQllution. 

-143-



.. 
______ .._....;...;........_.._. ......V-..;.11- -~~ ..... ~ ... • ... -· ··~·--~: ............ -~~~-....:,.:;-,.;.._~·- .. \L.:.;,_~.-... .:.o-"'""""""·- ::. ..•..•• ~ ..... :... . ..-....: ... · .. _ ... - ... ~-:.~ .. ~:::.-. ··-.· . .. ........ 

-. 

of a state in the exercise of its FOlice txJWer, be­
cause the beneficiary is not an individual but the 
o:mnunity. As this Court stated in an analogous 
setting: 'The absence of facts supporting concepts 
of negligence, forseeability or unlawful conduct 
is not in the least fatal to a finding of the exis­
tence of a camon law public nuisance.' Barnes & 
Tuaker I~ supra at 414, 319 A.2d at 883." Id. at f.n. 18 

In sum, we find that Section 315 ilq;x:lses upon appellant the responsibility to 

abate the acid mine discharge emanating f:r:an the deep coal mine which he owned 

and operated and that the liability is not diminished by the FOssibili ty that 

the outbreak of acid mine water might have been caused by the actions of third 

party intruders breaking down the closure seal. 

AH?eJ.l.ant, in his FOSt-hearing brief ~ggests that the ilq;x:lsition of 

liability for the acid mine discharge upon him v.ould 1:e unduly oppressive •. Hew-

ever there is nothing in this reco:rd to suggest such a result. The reco:rd is 

devoid of info:rmation on either the cost of abat.enant or the financial ability 

of appellant to undertake the cost of abate:nent. Further, this proceeding is 

deteJ::mi.nati ve of only the legal duty of appellant. His financial situation has 

oo effect on that duty. An inability to a::rnply v.ould 1:e rrore appropriately 

raised as a defense to an en:forcarent action for ~liance with an order. See 

Ramey Borough v. DER, 15 .Pa. Cormcnwealth Ct. 601, 327 A.2d 647 (1974) aff'd 466 

Pa. 45, 351 A.2d 613 (1975). 

CDNCLUSICNS OF I.AW 

l. 'nle board has jurisdiction over the parties and the subject mat­

ter of this proceeding. 

2. 'nle DER has the p::lWer and the duty to o:rder abaterrent of illegal 

FOSt-mini.ng discharges of acid mine drainage. 

3. Appellant is liable for the abat.ement of the acid mine drainage 

discharge from the Garretts Run Mine. that he previously operated irregardl~s 

of the reason for the outbreak of acid mine drainage. 
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ORDER 

AND K:M, this 8th day of August , 1980, it is hereby ordered that 

the appeal of Adam Greece f:ran the Department of Environmental Resources 1 Order 

dated August 28, 1979, requiring appellant to take certain steps to abate the 

acid mine discharge f:ran the Garretts Run Mine is dismissed and the Department 1 s 

Order is sustained. 

.~ HEARING OOARD 

~= August 8, 1980 

rnNCORRING OP:rniON 

By: Paul E. Waters, ChaiJ::man 

I do oot believe the BaPnes & Tuaker case, supra, ¢iecides the question 

of whether under all circumstances a fonrer mine operator bea:::mes an insurer for 

all future time. The facts of this case do oot require that we decide it. I 

agree with the majority that it is inconceivable that a third-party \\Ould re-

arrange the brick \\Ork as suggested by appellant. I therefore join the order 

dismissing the appeal. 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
Blackstone Building 
rust Floor Annex 
112 Market Street 

Harrisburg, Pennsylvania 17101 
(717) 787-3483 

MR. AND MRS. KEVIN ABRAHAM Docket No. 79-17Q-B 

v. 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 
and JOHN FARKUS , PeJ:Jni ttee 

Water Obstructions Act 

ADJUDICATION 

By:-···'I'hcrtas M. Burke, Member, August 26, 1980 

Mr. and Mrs. Kevin Abraham have appealed the Depart:Irent of Environ­

mental Resources' (DER) issuance of a peDI!it under the Water Obstructions Act, 

the Act of June 25, 1913, P.L. as amended, 32 P.S. 681 et seq. to John Farkus. 

The pem!it enabled Farkus to relocate a stream which borders the Abrahams' prop-

erty and which is the receiving s:::z-eam for the effluent fran a sewage treatment 

plant recently constructed by the Abrahams. · 

John Farkus is C;ranted intervenor status in this matter by the o-per­

ation of board rule of procedure 25 Pa. Code 21.5l(c) which subjects the recip­

ients of peJ:mi ts, under appeal, to the jurisdiction of this board. 

~ days of hearings were held on the appeal and appellants and inter­

venor Farkus filed post-hearing briefs. The DER chose not to file a post­

hearing brief. 
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FINDINGS OF FACl' 

1. Appellants, Mr. and Mrs. Kevin Abraham, are individuals residing 

at R. D. #1, Box 247, Daisyt.own, PA 15427. 

2. Appellee is the Depart::mant of Enviro:nrrental Resources, . the agency 

entrusted with the duty to administer and enforce the provisions of the Water 

Obstructions Act, the Act of Jtme 25, 1913, P.L. as amended, 32 P.S. 681 et seq. 

and The Clean Streams Law, the Act of Jtme 22, 1937, P.L. 1987, as amended, 35 

' 
P.S. 691.1 et seq. 

3. Intervenor is John Farkus an individual residing at R. D. #1, 

Daisytown, PA 15427. 

4. Appellants have owned since 1974 a tract of land in West Pike 

Run Township, Washington COtmty, PA. 

5. Appellants have subdivided their West Pike RUh Township ·property 

for the purpose of develq;:ment. The subdivision is called the "Abraham Plan of 

IDts" and has been approved by the West Pike Rtm Township Supervisors and the 

Washington COtmty Pl.annin; Ccmnission. 

6. John Farkus owns a parcel of property in West Pike Run Township, 

Washington COtmty adjacent to the Abraham parcel of property. 

7. Appellants designed and constructed a sewage treatment plant to 

serve the Abraham Plan of IDts. · 

8. The DER issued two pezmits for the sewage treat::Irent plant to 

West Pike Run Township: a sewage pezmit under The Clean Streams I.aw, supra, 

and a NPDES permit under the Federal Water Pollution COntrol Act, 33 u.s.c. 1251 

et seq. 

9. Although the applications for the permi. ts were su1:::mi tted in the 

name of West Pike Run Township by ~1illen Engineering canpany, the ~rk was 

paid for by appellants. 
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10. The Clean Streams Law pennit, to oonstruct the sewage trea'I:In:nt 

plant was issued to West Pike Run Township in April 1978. The NPDES pennit, 

Pei!Ilit No. 0090832, approving the discharge fran the sewage treailnent plant was 

issued in June 1979. 

ll. On August 16, 1979 John D. Farkus applied to the DER 1 s Bureau of 

Dam Safety, Obstruction and Stonn Water Managanent for a pennit to relocate ap-

proxilnately 130 feet length of an mmartal tributaJ:y of Pike Run. 

12. On September 27, 1969, the DER issued Pennit No. 6379719 to John 

Farkus granting pennission to Farkus to relocate 130 feet length of. a tributary 

of Pike Rim. 

13. That section of the unnamed tributaJ:y of Pike Rim for which 

Farkus received the relocation pennit borders appellants 1 property, and includes 

-the location of the discharge fran the Abraham. Plan of rots sewage treailnent 

plant. 

14. The application for relocation permit sul::mitted by Farkus did 

n::>t state that the stream to be relocated borders appellants 1 property; wr 

did it state tha:t there existed a dispute over the ownership of the land bor­

dering the stream. 

15. The application for relocation permit sul::I:nitted by Farkus did not 

show that a discharge pipe fran the sewage treatment plant existed in the area 

of the stream to be relocated. 

DISCUSSION 

Appellants, Mr. and Mrs. Kevin Abraham, have recently oonstructed a 

sewage treatment plant to serve a 10-lot subdivision they developed for single 

family residential housing in West Pike Run Township, ~'iashington County. The 
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plant was approved by a Clean Streams pennit issued by the DER. 
1 

The DER also 

issued a NPDES pennit2 approving the discharge of the effluent fran the plant 

to an mmamed tributary of Pike Run, which flows generally along the western 

border of appellants' property. Unforttmately, for appellants, the DER also 

issued a pennit to John Farkus, a neighboring property owner, to relocate the 

section of the stream where the plant's discharge is located. Appellants are 

raw left with a sewage treat:ment plant without a discharge point, and a plan of 

lots without sewage service. 

What has. transpired here is a result of Farkus' objection to the con-

struction of the sewage treat:ment plant and, to a lesser extent, a histo:ry of 

anirccsity between appellants and Farkus. 3 When Farkus became aware of appellants' 

application for the sewage treat:ment plant pe:tmits he sent tl«> letters to the 

DER protesting their issuance. The thrust of Farkus' ~laint was that he had 

:oot given pennission for the discharge fl:om the sewage treatment plant to the 

stream which he contends is on his property and also that the am:mnt of effluent 

fran the plant would make a swamp of his pasture since the stream is only a 

"dry gully" mst of the t:inle. 

The DER responded to his protests by sending one of its engineers to 

inspect the plant site and the stream. DER followed the inspection with a letter 

which agreed with Farkus that "the receiving stream does not flow year-round" 

and, for that reason, asSl.JJ:Erl Far~ that the sewage treatment plant would be 

1. The pennit was issued in the name of West Pike Run Township because of a 
policy of the DER to issue pennits for construction of sewage treat:ment plants 
only to governmental bodies or holders of a PUC certificate. The reason for 
the policy is to assure the continued presence of a responsible operator. 

2. The National Pollutant Discharge Elimination System Penni t is required by 
the Federal Water Pollution Control Act. 

3. Appellants reside on the subdivided parcel and Farkus has complained about 
·their -septic system malfunctioning. Appellants, in turn, have canplained that 
Farku.s has not kent his cows off their property and Farkus has rebuked Abraham 
for rrowing the grass on property that Farkus believes he owns. - . 
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required to provide a "very high degree of treat:m:mt". The letter also in­

foxrcai Farkus that the sewage treatment plant peil:mits had been issued. 

Farkus, obviously not satisfied with the DER response, used his own 

ingenuity to keep the plant Is effluent f:ran the stream. He procured the ser­

vices of earth-m::::wing equipnent f:ran Mardulli and Sons, his e:t;lloyer, and had 

then fill in the section of the stream where the discharge pipe was located. 

Appellants, to their astonis:tm:mt, discovered that the receiving stream had l:een 

:rroved sate fifty feet f:ran their discharge p:>int. 

Farkus 1 application for the peDnit to rechannel oorrpletely misrepre­

sented the purpJse of the stream relocation and i~red ·appellants • status as 
. -

riparian property owners as well as appellants • use of the stream as a receiving 

stream for the plant • s discharge. Farkus, in his application for the pez:rnit, 

said that the reason for relocation was to prevent the stream fran eroding away 

fence p:>sts that exists along, and in some places inside, the babks of the 

stream. Given the circumstances surrounding the stream relocation we find that 

reason to be short on credibility. 

The principle dispute at the hearing was the location of the stream 

in relation to the J::oundary line separating the Abraham and FaJ:kus properties, 

as Farkus argued that the stream is totally sur.rounded by his property and :there-

fore he was correct in not naming Abraham as a riparian pLOferty owner in the 

application. The testi:rrony estab~ished conclusively that at least at the loca­

tion of the sewage treatm:nt plant discharge, the stream J::orders the Abraham 

property, There is a locust tree p:>st fence in the proximate area of the J:::oundary 

between the t:'M::l properties. Farkus argues that the fence is on the property 

line and Abraham contends that the fence is on his property. In the area of 

the plant discharge the fence p:>sts are inside the banks of the stream and there-

fore, at least at that location, the stream• s banks l:order the Abraham property 

under either theory of ownership. 
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25 Pa. Code 105.211 of the DER 1 s regulations set forth the infonna­

tion required by an application for a pennit for stream relocation. Subsection 

(a) (5) requires "a description of the purpJses of the proposed channel change", 

subsection (a) (6) requires proof of title for all lands included in the site of 

the proposed channel change, and subsection (a) (2) requires a stream profile 

which shows existing obstructions. Since -we have found that Farkus 1 applica­

tion misrepresents the reason for the stream relocation, does not recognize 

appellants 1 reparian property ownership and does not show the treatment plant 

discharge, -we reverse the DER 1 s action of issuance of the pennit and declare 

channel change Pennit No. 6379719 to be null and void: 

As a 'Caveat, we ~nder why the DER did oot act on its own to rectify 

Abraham 1 s predicament rather than allowing this natter to proceed to hearing. 

Although the DER was not provided with the correct infonnation at the applica­

tion stage, a curso:cy investigation after Abraham first complained, ~uld have 

shown that the pennit was wrongfully issued. Instead, DER took the position 

that the natter was strictly a property dispute, and it argued the same propo­

sition to the board as a basis for dismissal. That position appears to be 

emninently tm:fair to the Abrahams: it leaves then without a remedy for an obvious 

wrong. We therefore reverse. 

aJNCLUSIONS OF IAW . 

1. The board has jurisdiction over the parties and the subject mat­

ter of this proceeding. 

2. A misrepresentation of the facts in a pennit application is grounds 

for reversal of the issuance of the pennit. 
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3. Nonc:anpliance with the regulations governing the contents of a 

peD1li t application is grounds for reversal of the issuance of the t=emti. t. 

ORDER 

AND N:W, this 26thday of August, 1980, it is hereby o:rdered that the 

appeal of Mr. and Mrs. Kevin Abraham is sustained. The DER action of issuance 

of Pe:md.t No. 6379719 to John Farkus to allow the relocation of 130 feet of an 

unnamed tributary of Pike Run is reversed and Pe:md.t No. 6379719 is declared 

null and wid. 

DM'ED: August 26, 1980 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 

Blackstone Building 

ANJXIRRA NURSERIES, INC. 

First Floor Annex 
112 Market Street 

Harrisburg, Pennsylvania 171 01 
(717) 787-3483 

Docket No. 79-195-W 

Pa. Sewage Facilities Act. 

v. 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 
and WHI'l'EMARSH '!aVNSHIP AUTHORITY, 
Wln'lEMARSH '!aVNSHIP, PeJ:mi. ttee 

and INA aJNFERENCE FACILITIES, INC. , Intervenor 

ADJUDICAT.ION 

By: Pard" E. Waters, Ch.ai.J::nBn August 5, 1980 

This matter canes before the Board as an appeal fran the approval 

by DER of a proposed Act 537 sewage plan revision by Whitemarsh Township 

hereinafter "Township", and the issuance by DER of a Water Quality Managerrent 

penni.t. Andorra Nuseries, Inc., hereinafter "Andorra" which owns a 

large tract of land in the township, prefers the construction of a 

gravity sewer line across its property rather than the sewer line proposed 

by Intervenor INA Facilities, Inc. INA, on the other hand, is constructing 

a large conference facility on a tract which adjoins appellant's land, 

and it has nDVed ahead with the plans which were approved by DER, despite 

the fact that there re:nain sare unresolved sewage disposal problems in a 

nearby area known as "Cherrydale Drive" which could be better served by 
..:7 

a new gravity seiler line crossing appellant's property. Although all 
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parties at one time seem to have agreed that a1J. of the area sewage 

needs oould be met by a gravity line crossing the Andorra tract, this 

agreenent never took legal folltl and each party has r011 gone its separate 

way because of time, and other considerations. 

FINDlNGS OF FACr 

1. Andorra Nurseries, Inc., Appellant, is the owner of a 146 

acre tract of land in the Southeast section of. Whitenarsh Township at. which 

location it intends to construct a residential developnent. 

2. INA Conference ·Ea.cilities, Inc., (INA) , Intervenor, is the 

owner of a tract of land in the Southeast section of Whitemarsh Township 

at which location it is developing a corp:~rate conference facility known as 

Eagle Lodge. 

3. In the Southeast section of Whitanarsh Township, inmediately 

east of Ridge Avenue, is an ~ of residential developnent known as the 

"Chen:ydale Drive" area. 

4. Whitemarsh. Township has been aware of Cherrydale Drive 

area sewerage problems since, at least, 1973. 

5. In evaluating various alteJ::natives for the provision of sew:t.rge 

facilities, the DER considers the long range developrent of an area, prefers . 

an alternative that represents a comprehensive program for wastewater collection, 

prefers an alteJ::native that provides for the orderly developrent of sewerage 

facilities and provides a regional solution to ItEet the needs of a 

planning area. 

6. Various alternatives for providing sewerage facilities for the 

Southeast section of Whitemarsh Township were oonsidered; they include, 

(a) The "Gravity Line Alternative" (Andorra, INA & 
Cherrydale Drive) 

(b) The "Cherrydale Drive-INA Alternative" 

(c} The "INA or Ridge Avenue Alternative" 
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6. The INA Alternative, serving solely INA, consists of a 

purrp station to be located on INA 1 s piOperty which "WOuld first pu:np the 

INA sewage to an existing tet:rni.nal manhole located on Ridge Avenue near 

Barren Hill Rd., where it "WOuld then flCM to existing Pmp Station #8 

where it "WOuld be purrped once again to an existing sewer line located 

in the vicinity of Church !bad and Ridge Avenue. 

7. '!he Gravity Line Alternative is the least expensive to con­

struct and the rost direct method of conveying sS~~age for treatment to be 

generated in the Southeastern portion of Whitemarsh Township. 

8. In March of 1979, Whitemarsh Township Slll::mitted to the Depart-

. ment of Envirorm:ntal Resources an application to revise its Official SS~~age 

Facilities Plan to provide for the INA Alternative. The DER approved the 

Revision, as evidenced by a letter to WJ:dtemarsh Township dated November 

29, 1979. 

9. The Wh.itanarsh Township Authority Slll::mitted its application for 

);lel:Init No. 4679465 on October 18, 1979 to collS't:ru:t the INA Altemati-ve. It 

was issued by DER on November 20, 1979. 

10. On Decenber 20, 1979, Andorra Nlrseries, Inc. filed an appeal 

-f:ran DER 1s grant of Water Quality Managanent Pei:mi.t No. 4679465 to the 

Whitemarsh Township Authority and the DERs 1 grant of the approval of the 

Revision to the Whitemarsh Township Official SS~~age Facilities Plan. 

11. Andorra Nurseries, Inc., on Septanber 1, 1978, received 

approval of its preliminal:y plans for the devel~t of its tract. 

12. Water Quality Mana.ganent Pexmi.t No. 4679465 does mt contain 

Standard Condition 26 or a similar condition requiring INA 1 s aba.ndomnent 

of_ such au'l;horized facilities and participation in the regional Gravity 

Line Alternative when available. 

13. Although considered because of t.ine constraints, INA 

rejected a proposed systan which "WOuld serve INA's facility and the 

Chen:ydale Drive area in ~r of a sewerage systan serving INA alone. 
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14. The tc::Mnship, INA and Andona held discussions in Februa.J:Y and 

March, 1979 regarding the p::>ssibility of a gravity line sewer system. 

15. After preliminary negotiations, when INA drafted a proJ?:)sed 

agreement to be signed by Andona Nurseries, it unilaterally added are­

quirement for a personal guarantee by the President of An:Jona Nurseries, 

Inc., it i.mpJsed. restrictions on the number of dwellings An:Jona Nurseries 

oould oonstruct annually, and required AnCona Nurseries to c::crcplete the 

oonstruction of the Gravity Line Alternative within a certain p:riod of 

time. 

16. AndorraJs principal, Mr. Kravitz, rejected this prop::>sed 

agreement, first on March 5, 1979, and again on March 21, 1979, and advised 

INA to pursue other alternatives available to i~. 

17. Andorra did not seek to reopen discussions w.i._th INA regarding 

a graviey line sewer until August 9, 1979 after INA had pursued another alter-

native. 

18. In the fall of 1979, Andorra bad three different plans for 

developing the Andorra tract, inclu:ling a traditional sul::division plan for 

single family homes, a cluster developrent plan, and a tcwnhouse plan. 

19. In the oourse of DER 1 s evaluation of the Township 1 s applica­

tion, DER oonsidered, inter aUa, the timing of the projects, the alternatives 

available, the wishes of the township, and the length of_ sewer line necessary 

to carry out other alternatives. 

20. The township advised DER that airf gravity line sewer including 

AnCona was speculative as of Septeml:::er 28, 1979. 

21. The township, DER an:i the M:Jntganery County Planning Carmission 

all expressed interest in the gravity line alternative l:::ecause they l::elieved 

it would provide sewer service for INA, Cherrydale, and Andorra. 

22. There is nothing in the approved Ridge Avenue connection that 

prevents the later sewering o~ Cherrydale Drive and Andorra by rreans of 

a gravity line sewer. -156-



23. In teims of sewering Andorra and Cherrydale Drive, it 

makes oo difference whether INA, at the top of the gravity line, lifts 

its effluent to Ridge Avenue or participates in a gravity· system. 

24. There is no reason to believe that INA. is or will be unable 

to maintain and operate its private pump station and sewer line. 

DISCOSSION 

At the outset there appeared to be a sewage disposal problem about 

which three parties- had· a· concern, and generally agreed upon a solution, wt:llch 

was too good to be true. And indeed, as things turned out, it was. Whitemarsh 

Township was concerned about a developing sewage problem in an area koown as 

Cherl:yda.le ·Dr. 
1 

and when INA indicated the need for a sewer line to serve a proposed 
2 

new conference facility, the township indicated that the best solution \\Ould be 

a gravity line crossing which \\Ould also serve, a portion of Andorra's 

--.J-66-aere-tract .. -- A meeting--was-held-on Februal:y 12~ 1979 in an· effort to work 

out the details of such a-solution but it soon becarce apparent that the parties 
. -

had distinct and unrelated agendas. INA was anxious to proceed with construe-

- -tion of its new building and· although Andorra did have future plans· for a 

housing develq:ment on its large tract, the exact nature and specifics were oot 

yet finalized. It was at this time that we believe the turning point cane. 

On March 5, 1979, Andorra wrote to :rnA responding to a prop:Jsed 

1. Al:out 25 homes in this section of the township were, and presumably 
are, experiencing sewage overflows and related septic tank problems. 

2. The Conference Center is located on a 43. 5 acre parcel zoned for the 
intended use and bounded by Barren Hill Rd. and Harts Lane. 

--
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written agreement which had been prepared by INA based on the February 12th 
3 -

rreeting. Andorra contends, and we agree, that the draft agrearent which 

was subnitted by INA was ql~ly outside of the discussions which served 

4 . . "--'~- . 5 and as its basis. Incensed by this departure .rulUI.Jrra wrote INA stated: 

inter aZia "'!'hilt you may not be delayed in your project I suggest that you 

explore the other alteinatives available to you"~ INA only then embarked 

irrevocably on this sewer line project serving its facility by way of Rid:3'e Avenue 

using pump stations. 

Appellant concedes, as it must, that it bears the burden of proof 

in this matter. 
6 

It has alleged that DER abusei its discretion in issuing 

a !'later Quality Managemmt pennit7 to INA for construction of a 2600 foot sewer 

line across its [INA] property to connect with an existing line at Ridge Averiue 

in Whitemarsh Township for treatment at a municipal plant. 
8 

This route will 

3. The meeting was attended by the Township Solicitior, Counsel for 
Andorra, two lawyers for INA, the TOWnShip Manager and engineers. Mr. Kravitz, 
owner of Andorra, participated by a telephone hook-up. 

4. INA oot only inserted provisions for l::onding of the project at 110% 
of a::~sts, but also required Mr. Kravitz, with oo suggestion of insolvency, to 
personally obligate himself as well as the CO!:p:)ration which was actually the 
party. 

5. The letter in pertinent part said: "Enclosed herewith find unexecuted 
sewer agreement prepared by you which was foi:Warded to us by our attorney 
Mr. Edward J. Hughes, Esquire. This prq:osal cannot be a::~nsidered either by 
Andorra Nurseries or by Har.ty Kravitz as an individual. That you may not :te 
delayed in your project I suggest that you eXplore the other alternatives avail­
able to you. This letter is being sent directly to you that you may not be 
delayed." 

6. 25 Pa. Code 21.101 on Burden of Proof provides in pertinent part: 
"(c) A party app:al ing an action of the Depa.rtment shall have the burden of 
proof and burden of proceeding in the following cases unless otherwise ordered 
by the Board: 

(1) Refusal to grant, issue or reissue arr:! license or pennit. 

(2} Refusal to grant arr:! variance fran any regulation dealing with air 
quality stan:Ja.rds. 

(3} When a party~ is not the applicant or oolder of a license or r:ermit 
fran the Department protests its issuance or continuation. " 

7. No. 4679465 

8. The treatment plant is actually cwned by the Whitemarsh Tcwnship Authorit< 
and only 585 feet of sewer are off INA property and will :te dedicated. · 
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require the use of pump stations .inasmuch as Ridge Avenue is at a higher 

elevation than the INA tract. The major factual reason relied upon by 

appellant Andorra Nurseries, Inc. , in this appeal is that a small section of 
• 

the township along Oler:rydale Dr. , is experiencing septic tank problems and 

this area could easily be sewered by a gravity line 
9 

extending across 

. 10 
Andorra's property for app:rox:unately 3,600 feet. There are actually ~ 

proposals for a gravity sewer line. One was originally contenplated by the 

township to serve INA, Andorra and Cherl:ydale Dr. and when this was not 

feasible, Andorra made a p:ro:r;:osal to allow INA a free easement to oonstruct 

.. · .. ,. . 

a sewer line that ~uld benefit INA and Cherl:ydal.e Dr. only. Andorra proposes 

at sare future time, to construct its own lines to serve a h:msing develop-

ment raw in the plann:inq _stage. The second gravity line or "free easement" 

p:ro:r;:osal actually never became specific and in arrx event came teo late for 

INA, Which embarked, in accordance with the pemit here at issue, on a sewer 

line to meet only its needs. 

'!he major reason appellant urges this Board to find an abuse of 

discretion by DER relates to the question of a a::rnprehensive water ~ty 

management program. The Penna. Sewage Faciliti~ Act, 
11 

Act of January 24, 

1966, P.L. 1535, as amended, 35 P.S. §750.1 et seq. 35 P.S. §750.5 (d) (2) 

requires official plans to: 

"Provide for the orderly extension of cx:mrn.mi ty interceptor sewers 

9. The township made the original proposal for all parties to use a 
gravity line, but various efforts to accanplish this, ended without agreement 
between Andorra and INA. 

10. This ~uld still require a line on INA property of about 2,000 feet. 

11. Department Regulations also indicate at 25 Pa. Code 71.16 (e) (3) 
that DER, in approving or disapproving an official Act 537 plan or revision 
deteJ::m:i.ne-"whether the plan or revision is oonsistent with a cx:rnprehensive program of 
water quality rranagement in the watershed as a whole--". 

. -
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in a manner consistent with the cx::rnprehensi ve plans and 
needs of the whole area-". 

The Clean Streams 'LJ:JM, Act of June 22, 1937, P.L. 1987, as amended~ 35 P.S. 

§691.1, et· seq.· 35 P.S. 691.4 (5) in the same vein, provides: 

"The achievement of the objective herein Set forth 
requires a cx::rnprehensi ve P:J:'03Ldlll of watershed management 
and control." 

Appellant 1 s argument, on the facts of this case will :oot stand up under 

close scrutiny. First of all, mA 1 s R,idge Avenue sewer connection will 

ultimately route the sewage to the very same plant with a discharge in 

the very same place as if Andorra 1 s gravity line were constrqcted. 

There just does not f~y appear to be aey water quality difference 

inherent in the route chosen. If it is suggested that the Cherrydale 

Dr. problems aild future Andorra sewer. tleeds will not be rret and therefore . 

the INA plan is oot "cxmprehensive", again we ItlllSt look at the a.ct1.Ji:t1. 

facts. AndoJ:ra does not intend to utilize the sewer line which it \\Ould 

allow INA to const:rtx:t by grant of a "free easement" • This line \\Ould 

.run along a stream bed, and Andorra..intends to construct its own separate 

12 It . . ~ "7\--'l-lines when the time comes. J.S oot persuas~ve J...Or .M.u ... .I..Jrra to argue 

that INA 1 S sewer project is oot "canprehensive" ·for failing to consider 

it or Cher:r:ydale Dr. when it prop::lses to install a similar line in aey 

event, which can just as easily serve l::cth plll:!X)ses. For Ando:rra to n.cM 

canplain because INA looked at another al teJ:nati ve so as not to delay 

its project, after ArxJorra urged it to do preciseiy this, 
13 

does not 

seen altogether fitting and proper. A1 though :rnA has oot raised the 

question of estoppe'z. in pais~ and we will oot Clo so sua sponte~ there 

12. Andorra was not ready to l::egin housing construction when INA was 
in its final decision making phase; this at least in part appears to l:::e the 
reason the parties could not reach an agreerent. 

13. See footnote 5 Supra. 
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can be no doubt that INA acted upon the suggestion and row is asked to 

. . 14 If the .... ---~hi had . . ted face consequences for that action. UJWu.-. P l.nSJ.S up:>n 

its original plan, i.e. a gravity line to serve Andorra, INA and Chen:ydale 

Dr., we would nr:M be faced with a ItCre difficult decision. But, in fact 

the,.township, which :took IX) acti~part in ·these proceedings, was· satisfied· 

to have :rnA nove ahead with its oonference facility project with a Ridge 

Avenue connection when it was oonvinced that Armrra was not ready or able 

to neve ahead: on its hous:i..ng develq:rnent. 
15 

DER had all of this informa.- · 

tion before it reached a decision to grant the pennit here under attack. 

· It must be remembered that DER did oot have three proposals . before it, as 

we·have-assurred for purposes of- :this· discussion. In point of-fact, -there--­

was only one sewer proposal, the INA separate line, and DER allowed th.is 

to proceed only after- seeking further infoiination which-·:tndicated that no 

14. Estoppel, in pais prevents a person fran changing his position to the 
prejudice of· another who properly relied upon ·the fonner position taken. 
Sunseri v. Sunseri 55 A.2d 370 P.L. E. Estoppel d21. Although INA sul::mitted a 
one sided proposal to Andorra, this does not alter the fact that Andorra urged 
INA to do exactly what it subsequently did. 

15. On September 28, · 1979 the township wrote to DER responding to . a 
request for clarification regarding the various" sewer proposals: 

· "It was hoped that with the cooperation of Andorra Nurseries, Inc., 
the developnent -would be serviced by a gravity line rather than a force main 
to Ridge Pike. A draft agrearent for the joint oonstruction of a oollectcr 
line with Andorra Nurseries was prepared, but rejected by Andorra Nurseries 
in March 1979 for several reasons, including the fact that final subdivision 
approval was not forthcaning for their property. It was fumediately after 
this i.n'passe that INA requested that the township suhnit the subject Planning 
M:xiule for Iand Developnent to DER for processing." 

"The township sul:::mi.tted the M:xiule as a supplement to our then cur­
rent 537 Plan. The tcMnship took this p::Jsition as Andorra Nurseries had not 
sul:mi.tted final subdivision plans for their property rior were there any pros­
pects of such a sul::mission at that tirne. The township does rot feel that it is 
in a position to impede developrent on one property based on unfounded assur­
ances by the other property owner that they will be installing a sewer line which 
has approval neither f.ram the township nor DER. The township -would rot object 
to an eventual_ tie in to a future gravity line. The gravitY line on the Andorra 
Nurseries property, however, can only be described as speculative at this tirne." 
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16 
other "rcore comprehensive" project was then p::>ssi.b1e. We find no abuse 

of discretion. Township of Heidelberg~ et aZ. v. DER~ et aZ. No. 76-150-D 

(issued October 21, 1977) , Bedford Springs HoteZ v. DER~ et aZ. No. 76-055-w 

(issued Octo~ 28, 1977). 

Appellant raises the Constitutional issue of Article I section 
17 

27, as interpreted in Payne v. Kassab 11 Pa. Ccmn:mwealth Ct. 14, 312 A~2d 

86 (1973, aff'd 468 Pa. 226 (1976)) but fails to indicate in aey detail beyond 

the previous discussion, wherein the smrtcanings lie. The first of the 

Payne standards requires o::mpliance with all applicable statutes and regu­

lations relevant to the protection of the Ccmtonwealth' s public natural re­

sources. We have fotm.d no such violati9n5. The second question we must con­

sider under Payne is whether the record denonstrates a reasonable effort ttl 

reduce the envi:ro:nm=ntal incursion to a minirrun. The envi:rorm:ntal incursions 

are at so loW a level as to be alnDst non-existent, in tenns of final results, 

because the sane treatment plant will be used as is presently in use. There 

will be new pump si:ations an4. cost is the very best incentive to keep these 

to a m.:i.n:irntJm. The Payne standard requires us to balance the envi.ro:nm=ntal impact 

and benefits. The impact of the sewer line and the resulting effluent 

will be negligible, while the social and econ:mic benefits of a largewell planned 

new conference and training facility will J::e of significant benefit to 

the entire area in both esthetic and cc:rrmerical tenns. In short, there 

has ~compliance witn and no violation a£ Article I section 27 of our 

Constitution. 

Finally, Andorra argues that DER should have included Standard Con-
-

clition 26 in the Water Quality .Managem:nt P~t, _requiring INA to hook into 

16. INA argues in this regard that DER would have abused its discretion 
if it had refused the INA project based on the hope of a future Andorra gravity 
line sewer project. INA would then see itself as being held hostage to the 
speculative future developn:nt of Andorra. 

17. Article I Sec. 27 Pa. Constitution: "The people have a right to 
clean air, pure water, and to the preservation of the natural, scenic, historic 
and esthetic values of the envirol1I!E11t. Pennsylvania's public natural rescurces 
are the cormon property of all the people, including generations yet to ~. 
As trustee of these resources, the Cormonweal th shall conserve and maintain them 
for the benefit of all the people." 
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a gravity line sewer when constructed in the future. .Apparently, the town­

ship did consider :i.npJsing such a condition, but decided that the Andorra_ 

gravity line was, as of September, 1979, "speculative" and it did wt feel 

that. it should reccmnend to DER a future mandatoz:y tie-in. Instead the township 

merely suggested this as a future possibility and DER adopted this view. 

Andorra ncM urges us to not only amend the pexmit to require a mandatoz:y 

tie-in, but also to order INA to help pay
18 

for this other sewer line, pre­

sumably as a penalty for its previous misconduct. Having fotmd w such mis­

conduct, we decline. 

OJNCLUSICNS OF IAW 

1. The Board has jurisdiction over the parties and subject matter 

of this appeal. 

2. DER did not abuse its discretion in issuing a Water Quality 

______ .Mana,gement _E.eimi.t.J:Q . ~ for. the .purpose of oonstruct:ing a sewer line with 

pump-stations, connecting at Ridge Avenue_ in Wh.itanarsh Township. 

3. DER did not violate the Penna. Sewage Facilities Act, Act of 

_ J~uary 24, _1966,. -~ .. L, 1535 ,. as. ame:r:uled~ 35 P .s. §750 .1, et seq. or any 

regulation of DER in issuing said pennit. 

4. There has been no violation of Article 1 section 27 of the 

Pennsylvania Constitution gs enunciated in Payne v. Kassab, 11 Pa. Ccmconwealth 

ct. 14, 312 A.2d 86 (1973) in this matter. 

18. INA has alrea<iy made a $51,000 contribution to the township to be 
used in sol vi.ng the Olerrydale Dr. or other future sewage disposal problems. 
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ORDER 

AND"NCW, this 5th day of August, 1980, the appeal of Andorra 

Nurseries, Inc., to No. 79-195-w is hereby dismissed •. 

DATED: August 5, 1980 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 

Blackstone Building 
F"'ll'St Floor Annex 
112 Market Street 

Harrisburg. Pennsylvania 17101 
(717) 787-3483 

IEHIGH DYEING AND FINISHING, IN:. Docket No. 79-058-W 

Air .Pollution-odor 

v. 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 

25 Pa. Code 123.3l(b) 

ADJUDICATION 

By: Paul E. Waters, ChaiJ:man, August 26, 1980 

'Ibis matter cc::nes ·before the l::oard as an appeal fran an order issued by 

DER April 27, 1979 requiring Iehigh Dy'eing and Finishing, Inc., hereinafter ap-

pellant, to use certa:in anission control equi:r;:rne:nt on its dyeing vessels, to take 

other indicated steps and to cease and desist any operation oot in canpliance, 

until approved devices were installed. The action gmws out of a number of com­

plaints received over a period of years regarding odors allegedly caning f::rom .. 
a chemical (Cadra) used in the plant process~ Appellant has taken steps to abate 

the problem and while it seriously questions the severity, feels, in any event, 

that it has done evecyth.ing reasonably required to satisfy its neighl::ors and DER. 

FINDINGS OF :mer 

1. Lehigh Dyeing and Finishing, Inc. is a cc::mpacy- inco:q::orated in 

Pennsylvania, with its registered office at~ and MeadCJr..l Streets, Allentown, 
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Pennsylvania 18105. At its registered co:q:orated address, Lehigh operates a 

textile dyeing and finishing business. 

2. At its plant, Lehigh op=rates 15 full-size atrrospheric dyeing 

vessels and one very small "sample" vessel, in all of which various textiles 

are dyed through the use of dyes and chanical dye carriers. 

3. Dye carriers are chemicals which allow rrclecules of dye to enter 

certain fibers rcore easily than they would without the carrier. 

4. Chemical dye carriers are ordinarily used oiu.y in dyeing p::>lyester 

and p::>l y-cotton fabrics. 

5. The only chemical dye carrier used at Lehigh is cadra-oL12P 

(Cadra). 

6. An atrrospheric dyeing vessel does oot operate as a closed syste:n: 

that is, the vessels open to the outdoor atm:>sphere through :roof vents. Heat 

is applied to the vessels, and as the fabric is boiled in the dye bath the 

gaseous by-products are vented to the outdoor at:rcosphere. 

7. When cadra is used in the dyeing process in an atrrospheric dyeing 

vessel with no air p::>llution control equipnent attached to the exhaust, a p::>rtion 

of the Cadra, in gaseous fo:on, is gradually dissipated to the outdoor atrrosphere. 

8. The Lehigh plant is surrounded on three sides, oorth, west, and 

south, by a neighborhood of Allentown which is primarily residential in I'lilt:ure. 

9. Beginning at least ~ ~ly as the spring of 1977, residents of 

the neighborhood around the Lehigh plant perceived in the outdoor atrrosphere 

an odor which was rcost often described· as "sweet" OX' "chemi.Cal". 

10. The neighborhood residents noticed the cdor quite frequently, 

saretim=s as often as ~ or three \o;Orking days in every W'eek. Occasionally 

the residents did not :t=ereeive the odor for a period of ~ or three weeks at a tim 
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11. The existence, duration and strength of the oc3or varied with 

wind direction and other weather cx:mditions, but it was strong for at least half 

of the t:i.ne when it occurred. 

12. When Mr. Frank Fischl, nt:M the Mayor of Allentown, attended a 

neighborhood meeting in the sumner of 1977, at a location one block cmay 

fran the Lehigh plant, the sweet "dyehouse" odor was so strong that the windows 

of the meeting hall had to be closed, even though it was a very l:Dt evening. 

13. In Septanber, 1977, DER notified officers of Lehigh that the 

emissions of malodorous air contaminants fran the plant were in violation of 

Section 123.3l(b) of the Rules and Regulations of IER, and requested that com­

pany officials meet with DER representatives to discuss rethods of controlling 

the malodorous enissions. 

14. A Plan Approval Application (numbered 39-399-0014) . received in 

May 1978 by- the DER Reading Regional Office proposed the installation of char­

ooal. filters on the exhausts of only eight of the fifteen dye vessels;. 

15. Upon discovering that Lehigh proposed to control only half of 

its dyehouse exhausts, DER did not deny the plan approval application and 

insist on controls on all the exhausts, because DER officials thought at that 

time that such partial controls, coupled with the reduction in cadra use, 

might possibly result in sufficient odor control to bring about c:x::n;>liane& with 

the regulation. 

16. On July 13, 1978, DER issued a· plan approval to Lehigh to in­

stall charcoal filters on the exhausts fran eight of the fifteen dye vessels. 

17. Lehigh installed the approved air cleaning devices on the ex­

hausts of eight dye vessels by November 15, 1978. 

18. Of the fifteen major dyeing vessels at the plant, thirteen 

have very large capacities, fran 650 lbs. to 1000 lbs; the remaining ~ have 

capacities of only 100 lbs. each. 
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19. Of the- thirteen large-capacity dye vessels, c:ont.rols were 

installed on only six, with a total capacity of 5250 lbs. Seven vessels, 

with a total capacity of 6750 lbs., remain uncontrolled. 

20. During the late winter and early spring of 1979, IER investigated 

several c:omplaints fran citizens of strong malodors emanating £:rCm lehigh. 

21. During the early spring of 1979, DER anployees perfoDned in­

spections of the plant ani the neighl:orhood, and c:onfi.I:med that a strong 

"dyehouse" odor, which they recognized as the same odor which had existed be­

fore the installation of c:ont.rol equiprent, was still present in the neighl:or-

hocxi of the lehigh plant. 

22. The DER officials c:ould not p::>sitively deteJ::mine the exact 

source of these od:Jrs within the lehigh plant, or whether the control equipnent 

was operating properly, since the canpany was operatihg the c:ont.rolled and un­

eDnt.rolled vessels sinull.taneously,- and was using dye carrier in l:oth 'types 

of machines sinull. taneously. 

23. The Depart:Irent withheld issuance of an operating permit to 

lehigh due to the c:ontinued o:::at;?laints fran neighl:oring residents and the 

results of DER 1 s own inspections, l:oth of which revealed a need to further 

evaluate lehigh 1 s odor emissions control methods. 

24. Based on the citizen canplaints and their cwn inspections, 4<it -

was the opinion of the DER offic~s assigned to- the case that by mid-April, 

1979, lehigh had not brought its odor emissions into o:::at;?liance with the Rules 

and Regulations of the Depa.rt:rrent. 

25. As a result, DER on April 27, 1979, issued to Lehigh the Order 

which is the subject of this appeal, requiring Lehigh to: 

"A. • .• operate its atrrospheric dyeing 
vessel.s ••• in a I'lEili1er that does not cause air p::>l­
lution. 
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B. take any and all steps necesscu:y 
to insure that cc:mpliance with paragraph A.. • is 
achieved and maintained. Such steps shall include, 
but rot be limite4 to, the following measures: 

······-··-·· ... ..; _-:-: 

'""''~-"'~ =~,. (l) .. maximize the use of those eight at­
nospheric dyeing vessels which are vented 
to the activated charcoal adsomer systan •. 

(2) Limit the use of the remaining seven ••• 
vessels to periods when all the vessels in 
paragraph B (1) above are in use. 

(3) :Reduce to the extent necesscu:y, or elim­
inate, the use of chanica! dye carriers 
in ••• vessels which are vented directly to 
the at:ncsphere ••• 

( 4) Reduce to the extent necessary the use 
of chemical dye carriers in vessels which 
are vented to the air cleaning device ••• 

(5) Provide adequate maintenance of the 
·activated charcoal systan. • • · • · · 

C. • •• maintain recx>rds of usage of all at­
IIDspheric dyeing vessels ••• for inspection by the Depart­
Itelt. • • These recx>rds shall at least include the fol­
lowing infozma.tion: 

(1) Dye vessel number and date and time of 
use per batch, 

(2) Quantity and name of chanica! dye canying 
--- -~ agents etployed per batch,· 

(3) Time and length of boil cycle per batch. 

D. • • • cease and desist the operation of any ~ 
equiJ;Iflellt which cannot be operated in a rranper to assure 
compliance with paragraph A ••• until such time as approved 

-· air cleaning devices are·· installed." 

26. From April 30, 1979 to June 14, 1979, so. 7% of the cadra used 

was in uncontrolled vessels, and 49. 3% in controlled vessels. 

,_ "'-' , .". _,., '-''"'.,.. • , , .=..-: =- 27. . carq;any offic;:ials --testified at the hearing in this case that 

to eliminate the use of cadra in controlled vessels, as required by paragraph 

B{3) of the Order, is economically impossible for the company. 
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28. During 1979, including the ~ad after the issuance of the 

Order, DER' s Bethlehem office received 40 canplaints by telephone concerning 

odors emanating fran the I.ehigh plant. 

29. Several area residents testified at the hearing in this matter 

that throughout 1979 the same odor that they first perceived as long ago as 

1976 or 1977 continued relatiVely 1.Jild.jm:inished in strength and frequency of 

occurrence. 

30. Fran the period 1977 to 1979, the c::crcpany installed FQilution 

control equiprent on eight of the at:rrospheric dyeing vessels at a cost of ap­

proximately $56,000.00, which ronies carre out of the operating revenues of 

I.ehigh. 

31. The cost to install FQllution control on the remaining seven at­

rospheric dyeing vessels at I.ehigh, such equiprent l:eing s:imilar to the FQllution 

oontrol equiprent already installed, would be approximately $65,000.00, aDd 

another $15,000.00 of expense would be incurred for annual maintenance for the 

additional FQllution oontrol equipnent on the remaining dyeing vessels. 

32. Further, as a result of having to install FQllution control equip­

ment throughout the plant, I.ehigh has been directed by its ~ce carrier to in­

stall a water deluge system at a oost of same $65,000.00 to $70,000.00. 

33. There are other odors in the neighborhood surrounding Lehigh and 

there are a number of other indllf\i.tries whose operations are odor-producing. 

34. I.ehigh oonducts its dyeing operations on the weekdays, M:mday, 

Tuesday, Wednesday, and Thursday, 24 hours per day. 

35. Instead of reducing carrier use by one-third in the plant, I.ehigh 

went on to cut the use of the carrier, Cadra-oL, in the dyehouse fonnulations by 

up to 50%. 
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36. The production scheduleS are such at Lehigh that there are tiires 

when carrier has to be used in dyeing vessels oot having filters on than, and the 

Department has long been aware of this. 

37. Lehigh, after installing the filter e:;rui:pnent, purchased two 

c:x:Jtplete sets of carbon filters for use in the pollution oontrol systan, to­

gether with a few spare filters to have on harxi. The filters are changed on a 

weekly basis and the used filters are cleaned at the plant, in oonjtmction with 

other air pollution oontrol e:;rui:pnent previously installed at Lehigh. 

38. After dye carrier is introduced into the dyeing vessels, it dis­

sipates Wi. thin a period of an hour and one-half to a J:llaXjmum of two hours. 

39. Of the approximately forty CCI'!plaints made in 1979, 60% of these 

c:x:Jtplaints were made by four people. 

40. In a number of cases in the 1979 survey, the Department personnel 

did not personally contact participants for- the survey; rather, survey form5 · 

were given out to certain people in the neighborb::x:d to give to other people who 

wished to participate in the smvey. 

. ~ 

41. The Department states that ~t cannot, and has never 1 given Lehigh 

arrt standard of measuratent by which Lehigh can detennine whether or not it is 

in CC~"~pliance with Department regulations. 

42. Area residents oonsistently testified at the hearing that4\through 

1979, the same odors that they fi.J:;:=;t perceived in 1977 has oontinued undiminished 

in strength and frequency, and, in fact, many testified that the odors have gotten 

~rse, notwithstanding the fact that_ the cc:mpany has installed filter e:;ruipnent 

and has substantially reduced carrier usage in the plant. 

43. An~ observer hired by the cc:mpany to visit the plant at 

various tiires of the day 1 and in different types of weather 1 reported that out 

of fourteen visi-t;s to the plant during a period of several rronths, that on only 
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one occasion could he perceive an odor which he thought might 1:e coming fran 

IA3high. 

44. On Friday, May 25, 1979, the dyeing function of the plant was 

shut down and there were b.:o canplaints in the rrorning, although no carrier 

had 1:een introduced into the dyeing operation for alncst twelve hours prior to 

those c:x:.riq?laints • 

DISCUSSION 

This matter has had a long and interesting history. Although a dyeing 

·and finishing operation has been carried on at the plant, rr:M operated by C~pFel­

lant, 1 since 1961 apparently there were oo objections raised concerning offen­

sive ··odors until somet:iire in 1977. After an investigation was conducted by DER 

in :resJ:Oil.Se to these c:x:.riq?laints, rreetings ....-ere held with plant representatives to 

find a solution to the problem. Although appellant denied on the one hand that 
. . 

it was resp::msible for a:rr:1 offensive odor observed in the o:.mnunity, on the other, 

it acknowledged that the offending chemical IIUJst 1:e one used in the dyeing process, 

k:oown as "Cadra" • 2 In fact, appellant 1 s own expert was instruitental in developing 

rrethods designed to reduce the offensive nature of plant emissions to the atrros­

phere. 3 To make a very long story short, odor c:x:.riq?laints continued and on April 27. 

1979 DER finally ordered certain additional control rreasures to 1:e taken~ eighi 

of fifteen dye vessels had already been connected to an activated charcoal absorp­

tion system. The order is not a m:xiel of clarity. It requires that appellant. 

1. Penn State Mills, a predecessor of IA3high, operated a similar dyeing operation 
since the 1940 1 s at the sarre plant. 

2. This chemical, is used only on certain fabrics, as a carrier and makes the dye 
~rk l:etter. It is known variously as "Cadra-QL" · and Cadra-QL12P" . 

3. The anount of dye the carrier, Cadra, was i:e:luced l:etween 1/3 and 1/2 of the 
fo.nre.r arrount used, and eight of fifteen dye vessels had their emissions controlled 
by a charcoal filter l:efore venting through the. roof. 
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c:x::nply with the law, keep certain records and to "cease and desist the operation 

of any equiprent which cannot be operated in a manner to assure conpliance with 

paragraph A ••• until such tine as approved air cleaning devices are installed." 

DER has issued this order pursuant to the Air Pollution Control Act, 

Act of January 8, 1960, P.L. 2ll9, as amended, 35 P.S. §4006, and 25 Pa. Code 

§127 .31 (b). It is clear mlder our rules, that DER has the burden of proof in 

this matter. 
4 

The regulation of which a violation is alleged, provides: 

"No person shall cause, suffer or pe:cnit the 
emission into the outdoor at:Ircsphere of any mal­
odorous air oontaminants fran any source, whatso­
ever •• • in such a manner that the malodors are de­
tectable beyond the property of the person." 
25 Pa. Code §123.3l(b) 

In addition, the Code defines "malodor" tO be: 

"Any odor which causes annoyance or discan­
fort to the public and which the Departm:mt deter­
mines to be objectionable to the public." 
25 Pa. Code §121.1 

We are presented with two questions. The first is an easy one. Did appellant 

pe:cnit the emission of an odor, detectable beyond its property, which caused 

. -discanfort and which was deteJ:mi.ned by DER to be objectionable to the public? 

There can be no doubt that the answer to this question must be "yes" • This roard 

"WOuld have to ignore too many credible witnesses, including the Mayor of Allen-

4. 25 Pa. Code §21.101 

"(b) The Department shall have the burden of 
proof in the following cases: 

(1) When it files a c:x::nplaint for a civil 
penalty. 

(2) When it has revoked a license or pe:cnit 
for cause. 

(3) When it orders a party to take affil:ma.­
tive action to abate air or water FOllution; or any 
other oondi tion or nuisance, except as otherwise pro­
vided in this rule. 
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tcw:n, in order to reach a contrary conclusion. There were also a rrumber of witness 

called on behalf of appellant, whan this t.oard bell~, were mt l:othered by any 

odor from the Lehigh Dyeing plant. 5 Because they did :oot detect, or if they de­

tected, were not annoyed or discanforted, by it, does :oot lead· unalterably to the 

oonclusion that therefore no such odor exists. We believe however, that there are 

ti.nes, depending i.z: part on weather oonditions and activity at the plant, when it 

does indeed exist. 

The second question, what can and should be done ab:lut it, is Im.lCh. IIDre 

difficult. DER has issued an order which seans to require that appellant limit 

their use of unoont:rolled vessels and reduce or eliminate the use of Cadra. The 

appellant need cease and desist operating only such equitment as cannot be oper­

ated in a manner that does not cause air pollution. Appellant has suggested that 

the vagtJmless of its responsibility under :the statute and regulation is .iit:self 
. 

sufficient reason to dismiss the order. Recognizing that the order may have left 

something to be desired in the way of specificity, DER has row asked the l:oard at 

this stage to azrend the order by requiring appellant to install activated charooal 

absorption equiprent on the raraining uncontrolled exhausts of its dyehouse. 6 

5. We are, of oourse, aware that scm= of these witnesses were in a position 
where they oould literally smell their way out of a job, by giving adverse testi­
IIDny • 

6. At pages 37 and 39 of its post-hearing brief DER states: 

"For the reasons stated ab:lve, it is apparent that 
if the Board s:imply upholds the Order as issued, it will 
:oot acccmplish the desired goal of obta.i.ninj canpliance 
of Lehigh's dyehouse with. Section 123.31 (b) • 

Although the Board's ranedy in such a situation ~d 
ordinarily be to ranand the matter. to DER for issuance of 
a ncdified order 1 such a solution ....ould likewise not ac­
cc::mplish the desired goal, for several reasons. 

* * * * * * * * * * * * * 
The Board should therefore find that compliance of 

the malodorous emissions of Lehigh's dyehouse cannot be 
accanplished through the o:::mbination of oont:rols and process 
changes oontemplated by the DER Order of April 27 1 1979 1 and 
employed heretofore; and should rrodify that Order to canpel 
Lehigh. Dyeing and. Finishing 1 Inc. 1 to install activated char.:. 
ooal absorption equiprElt on the remaining unoont:rolled exbausts 
of its dyehouse." ' 
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For its part, appellant would have us direct the parties to sul::rnit 

·suggestions for a further sw:vey and analysis of the odor. In aCdition it 

asks that a representative group of citizens in the area became involved in this,· 

along with the use by DER of available scientific instruments. 7 

One matter of major concern to this 1::x::>ard, is that we oot require a 

useless expenditure of funds
8 

in an effort to solve the odor problan which we 
9 

have found does exist in the area of the Lehigh Dyeing ·and Finishing, Inc. plant. 

We cannot help but sympathize with appellant's expert witness responsible for 

the plant dye operation. He was asked on cross-examination: 

"Q How do you explain the fact that on that Jtme 6, 
when you said ·that there were - you pointed out that 
there were a lot of canplaints that rrorning, but you were 

cUSing all controlled machines at that point. 

A Correct. 

Q How do you explain the fact tqat Mr. r-t>rdosky 
ootes on his survey chart that he himself went out that 
rrorning and found an objectionable odor? 

A I find it as confusing as I do the days that 
we were not running and we had canplaints. There is no 
logical -or any way that I can correlate these two 
thi.rl'-:rs together. 

I krx:Jw that these filter devices are ftmc­
tioning and functioning properly and quite successfully. 

Q I am not challenging that. 

7. No doubt appellant refers to ··the use of . a chrana.tograph/mass spec-t.rcxreter 
which DER oonsidered and rejected as not feasible as a method to measure and 
detemine the origin of the odor. 

8. See Bethlehem Steet Corporation v. Coi1'DT/01'1b)eatth, Department of Erwiron­
mentat Resourc:es, 37 Pa. Ccmn:mwealth Ct. 479, 390 A.2d 1383 (1978). 

-

9. Appellant argues that the eoonanic impact of DER' s order should be oonsidered 
in this case. We agree this is one of nany oonsiderations of which DER and this 
l::oard should be aware. Appellant will be required to spend $65,000 to install 
pollution cx:>ntml equipnent on the renaining seven atnospheric dyeing vessels and 
another $15,000 for annual maintenance. Bortz Coat Company v. DER, 2 Pa. Ccrmon­
wealth 441 (1971). 
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A Okay. I am totally confused. Also, since the 
Contronwealth feels that we should place the other machines 
and cover then with the sarre type of filtration, again, I 
am conceD'led and confused. 

Q Isn't it J:XlSsible that if the "Weather was as 
cloudy and rainy, as I believe you said it was, that 
the odOrs were lingering in the area f:ran the evening 
before when you said that you introduced dye carrier 
at around ll:OO p.m.? 

A I would find that very hard to believe. 

Q It is J:Xlssible, isn't it? 

A No, I don't believe so." 

After a review of all of the conflicting evidence, and after resolving those con­

flicts which can be resolved based on credibility, we are still left with a nagging 

-· uncertainty that installation of activated charcoal filters on tfie rena:in:ing tm­

controlled exhausts will resolve the malodor p:roblen. It is this lack of persuasior1 

which leads us to conclude that DER has not fully carried its burden of proof so 

as to justify the requested amendment to the order of April 27, 1979 by this l:oard 

on the present record. By the sarre token, DER itself has acknowledged the inade-

quacy of the present order now before us on appeal. It is oUr view" that it ~uld 

be a disservice to all parties if we simply upheld the order and dismissed the 

appeal, which we could easily de on the present record. We believe the ends of 

justice and fai.J:ness would best be served, by renanding this matter to DER with ... 
an order that appellant take further steps in an effort to deteJ::m:ine how the odor 

.. 
problem can best be solved.. This matter has dragged on IlUlCh too long, and we 

will therefore require that the further steps to control the odor l::eing enitted, 

be started within ninety (90) days, and be conducted for thirty (30) days. We 

shall require the operation of only the eight controlled dYe vessels for 

the indicated thirty (30) day -pericd, during which time DER shall rronitor the 
\ 

area. and prepare a reJ:Ort on the effect of ot=erating only controlled vessels, to 

which appellant may resp::>nd for the l:oard' s further review. 
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CDNCLUSICJNS OF LPW 

1. The board has jurisdiction over the parties and subject matter 

of this appeal. 

2. DER has the burden of proof in this matter, am has shown by a 

preponderance of the evidence that there is a violation of regulation 

25 Pa. Code 123.3l(b) but has failed to justify an anended order~ 

appellant to inmed.ia.tely install control devices on all of the atm::>spheric dye 

vessels. 

3. Where there is a need to take further action to oontrol odor 

pursuant to 25 Pa~"Code 123.3l(b) and the exact steps that will acc:x:rcplish this, 

are rot clearly outlined by DER in an order issued to appellant, the matter will 

be remanded to DER for further action. 

ORDER 

AND~, this 26th day of August, 1980, the a1:x:>ve matter at No. 

79-058-w is hereby remanded to DER with instructions to order Lehigh Dyeing 

and Finishing, Inc. to operate only those eight dye vessels which are oontrolled 

by activated charcoal filters for thirty (30) days. During said period DER 
~ 

shall operate an area :rconitoring program which will enable it to deteJ:mine what 

if a:ey changes occur in the area ..rith regard to any objectionable odor which 

causes annoyance or discanfort to the public. Said program is to begin within 

ninety (90) days from the date hereof and a written repoi:t of findings together 
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with any resp:mse of appellant Lehigh shall be sul::mitted to the l:oard for further 

action as soon as it may reasonably be done thereafter. 

~= August 26, 1980 
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COMMONWEALTHOF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
Blackstone Building 

WAYNE J. BUSFIELD, et al. 

rll'st Floor Annex · 
112 Market Street 

Harrisburg. Pennsylvania 17101 
(717) 787-3483 

Docket No. 77-128-W 

v. 
Solid WaSte Management Act 
25 Pa. Code 75.32 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 
and GEORGE KUEHNLE, Pemi ttee 
and the CITY OF PHilADELPHIA, Intervenor 

ADJUDICATION 

By: Paul E. Waters, Chail:man, September 26, 1980 

This matter comes before the Board as an appeal fran the grant of a 

solid waste rranage:nent pennit to allow the application of sewage sludge, f:ran 

a Philadelphia treatm::m.t plant, on agricultural land in Bedminister Township, 

Bucks Co1mty, owned by one George Kuehnle, pennittee herein. 

DER had developed interim guidelines for issuance of pe:r:mi ts such 

as the one here at issue, prior to promulgation of Rules and Regulations covering 

the agricultural use ·of sludge. The procedure is not new in Pennsylvania, but 

is still in a state of developrent and the many 1mcertainties have fueled 

the fears of appellant Busfield and other . adjoining neighbors in Bedminister 

Township, as well as the Township ·itself, all of whan join this appeal. 

The questions and objections raised, concern the. actual rotmdaries of the 
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peil!litted area, as well as soil and geological limitations which are 

alleged to make the site unsuitable for the disposal of sludge. In 

additio~, appellants believe that DER should have required the peDII:ittee 

to obtain a Clean Streams Law pennit, and they question the ability of 

DER to properly enforce penni t conditions. 

In 1975 it became clear to the City of Philadelphia that it 'WOuld 

have to find alternative rrethcds of sewage sludge disposal, since the Environ-

nental Protection Agency (EPA) indicated that ocean dumping of sludge 

(the disFQsal rrethod then used by the City) 'WOuld have to cease by 

1981. There are a n~ of agricultural and ron-agricultural uses 

to which sludge can be put. There are 18,000 sewage treatment plants in the 

United States, producing 5 million dry tons of sludge annually. This is pre­

sently disposed of by (a) landfilling 25%,. (b) ocean dumping 15%, (c) incin­

eration 35%, and (d) land application 25%. .Land application is presently in 

use at a rate.of- (1,250,000 dry tons) in Chicago, Denver, Fort Worth, Boise, San 

Diego and_San Francisco as well CiS many. smaller cities. In Wisconsin, 70% of their 

sludge is applied to land for agricultural purt:eses. In Pennsylvania, agri­

cultural use is made of sludge in many Imll'li.cipallties, including Allentown, 

Birdsl:oro, Mt. Penn and Exeter Township. 

Philadelphia produces al:x:lut 70, 000 dry tons of sludge per year and 

-
it is planned that less than half of this will go to agricultural prcgrams, 

the rest .'1ill_be _<;lisposed of by a mix of ·various other alternatives incltxiing 

strip mine reclamation. Only sludge caning fran the southwest treatment 

plant of the City will be used at the Kuehnle site. The sludge frc:rn this plant has 

had ~tment __ of a higher grade and meets .the federal guidelines of EPA, which 

are not as strict as those of DER. The EPA guidelines include lifetirne loading 
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limitations established for five metals: cadmium, lead, zinc, copper 

and nickel which are based on a cat ion exchange (i.e. soil absorption 

rate) of between 5 and 15. The Kuehnle property, under EPA guidelines, for 

example, \llOuld have a nunerical limit for cadmium of nine (9) :fOunds per acre. 

Under DER guidelines, it is only three ( 3) FOunds per acre. 

Appeals were filed by the Township of Bedminister and twenty-six 

resident citizens after DER granted the pennit for agricultural application 

of sludge to George Kuehnle. A petition for supersedeas was requested by 

appellants but was denied on December 6, 1977 after hearing, with the condition 

that a ~rehensive rrcnitoring program begin at the site. 

A number of issues raised in the original appeals were waived 

by appellants at the conclusion of the hearing. The·se include such mat­

ters as milk and beef contamination and genetic damage allegations. 

The guidelines require that the rate of sludge spreading in 

each year be controlled by three factors: the nitrogen content, the metal 

content and/or the ~tic fraction (e.g. PCB 15, pesticides, etc). The 

peiiOit issued in this case does consider these items by setting the spread­

ing ate at 4. 7 dry tons per acre. This, along with the dry soil condition 

is one of the I!Dst important factors in dete:!:mining the eventual success or 

failure of the agricultural sludge program. 

FINDmGS OF FACl' 

1. Appellants are Wayne J. Busfield and other citizens of 

Bedminister Township, Bucks County Pa., ~ Bedminister Township. 

2. Appellee is the Department of Envi:ronrrental Resources 

which is charged with the respJnsibility to administer the Solid Waste 
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Managerent Act, Act of JUly 31, 1968, P.L. 788, as amended, 35 P.S. 

§6001, et seq. and the r.egulations and guidelines prc:mulgated pursuant 

thereto. 

3. Peiinittee is George Kuehnle, the a.rmer of a 9Q-acre fru:m 

in Bedminister 'I'ownship, a portion of which is the p!IIni tted area for 

the application of sewage sludge for agricultural uti 1 i zation. 

4. Intervenor, City of. Phi 1 ade1 phia1 is the governmental entity 

which generates the sludge which will be disposed of under a contract 

arrangenent with peiinittee and Bio-Chanical Products, Inc. 

5. Penn type soils preclaninate on the site and are sui table 

for the application of liquid sludge for agricultural purposes. 

6. The slope of the application ~ea does not exceed the 12% 

limitation contained in the Guidelines. 

7. "The d:ilrensions of the application area as described in ex-

hibit K-43 ensure that sludge will not be applied within 100 feet of a stream, 

300 feet of water supplies, 50 feet of property lines or 300 feet of an 

occupied dwelling. 

8. The pei111i.tted application rate of 4. 7 di:y tens t=er acre 

t=er year will not result in water pollution runoff, vector or odor problems. 
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9. The sludge to be applied to the application area is suitable for 

agricultural application. 

10. The application rate as detennined by DER is to be 4. 7 dJ:y tons 

per acre and is in confoz:mity with the Guidelines based on nitrogen and other 

limiting factors. 

11. Soils in the application area have a depth of 20 inches or ITCre 

to bedrock. 

12. The soil cx:rnpa.ction caused by the application vehicle will mt 

haJ::m the land in the application area. 

13. The Guidelines and the ·current regulations goveming the agricul­

tural application of sludge are based on an exhaustive analysis of the :i.nq;>acts 

of sludge use, a thorough review of the research and consultation with experts 

in the field. 

14. Application of sludge as allowed by the solid waste penni t in 

accord with the Gu±deli:nes.: and requlations and when applied in accord with the 

, ___ Gu.i.del.ines,_will.not_result in ground water oontamination. 

15. Application of sludge as allowed by solid waste pennit #600015 

and applied in accord with the Guidelines, will mt result in surface water 

pollution. 

16. The design of the Guidelines and regulations safeguard the en­

vi.:roment by checking on the sludge canp::>sition, the site where the siudge will 

be applied, and by securing soil .samples after application has taken place. 

17. The existence of fractures in the bedrock underlying a site 

where sludge is properly applied for agricultural purposes will .mt cause ground­

water contamination. 

18. If application rates and ITCisture oonditions are oont.:rolled 

as required by the Guidelines I then groundwater oontarnination will mt occur. 
19. The application ~~ pe.nnitted by the Guidelines are extremely 

oonservati ve and they are lower than application rates penni tted by the federal 

envi.:romental regulations. 
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20. The sludge which will cane frc:m the southwest trea1::Irent plant 

in the City of Philadelphia, is considered to be of quality better than pro­

duced ~ rost other cities. 

21. DER est:i.Inates that the disposal program will continue on the 

approved area for ab:Jut ten years. 

22. The actual sludge applications will occur only during a brief 

period in each year. 

23. DER made on-site inspections and made a chemical analysis of the 

sludge in question which is presentJ.y being disposed of by an ocean cimlping 

program which will tei:minate in 1981 by order of the Environm:mtal Protection 

Agency. 

24. There are various soil types on the pe.Dnitted site but the ex­

perts are tmable to agree on all of then. 

25. There is at least one soil bordering the ·site ·(Rea.ville) which is ooi 

ideally suited for the sludge di.sp::>sal, but the predaninent soil is Penn loam 

which OOe5 meet the DER guidleines for agricultural utilization of sludge. 

26. An important factor in a proper sludge di.sp::>sal project in addi­

tion to soil types and geological features on the site, is the rate of appli­

cation of the sludge. 

27. The site has three wells for ronitoring gmtmdWate:r.~:.:.:· _ 

28. The total area of the Kuehnle fann is 90 acres; 37. 2 acres· were 

proposed for the peJ:Itlit originally 1 but the final area agreed upon by DER was 

. ll.4 acres as indicated by Exhibit K-43. 

29. Heavy metals in the sludge should be retained in the 

soil, and since acidic or lew pH soil will tend to release these metals, lime 

must be added to the soil :r;:ericdically 1 and for at least two years beyond the t.i.rre 

that sludge is put on the site. 

30. The cadmium level in the soil is presently 2.4 ppn which is 

within the DER guidelines. 
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31. 'Ibere is sane fractured rock under the site. 

32. There is no sludge application permitted within 100 feet 

of Mink Run, the nearest stream. 'Ibe m:in:imum 100 foot land bal:rier which 

goes to a depth of 500 feet at sane J?Oints, will help to prevent arr:t sludge 

particulate or residue particles fran getting into the stream. 

33. 'Ibe peDl1i t p.rohibi ts the application of sludge during periods 

of rain. Any application on wet soil could create a number of problE!!lS and is 

prohibited. 

34. 'Ibe guidelines for sewage, septic tank and holding 

tank waste .'!JSe on agricultural lands reg:uire .. soils with a w:Ul developed solum. 

35. A well developed solum is one where there is a dis-

cernable change between the A and B horizons of the soil profile. The A 

horizon is generally considered the area of maximum leaching of the soil, 

and the B horizon is the area of acetm.il.ation of sane of the products of 

the leaching reaction. 

36. Sludge should not be applied to the soil at locations where it 

could~;;be ~cted· by tired vehicles. 

37. Lysimeters, properly placed on the sludge spreading site ~uld 

give infOJ:mation concerning water passing through the soil. 

38. 'Ibe interim guidelines of the Depart:ment of Envi:ronrrental 

Resources do not provide for the placement of lysimeters. 

39. Lime should be spread on a sludge site several rconths before 

the spreading of the sludge materia], for best results. 

40. Sludge should not be spread when the weather conditions indicate 

rain. 

41. Although no rconitoring is specifically required after the sludge is 

spread, by any guideline or existing regulation, DER or the Board may properly 

require the same. 
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DISCUSSION 

Appellants are here in opposition to a permit DER granted 

under the Solid Waste Managem:nt Act, Act of July 31, 1968, P.L. 788, as 

~ended, 35 P.S. §6001, et seq.~ on October 4, 1977 allowing the City of 

Philadelphia hereinafter "City" to dispose of sludge from one of its 

sewage treat:Irent plants, on a small portion of a 9Q-acre tract owned by 

peimi ttee George KUehnle in Bedminister Township, Bucks County·. Appellants 

have made it clear that they do not see this as a test case for the land 

application of sewage sludge, in that they do not dispute the fact that 

sludge can properly be used for agricultural purposes on an appropriate 

site. It is, of course,one of their contentions, that the Kuehnle fazm 

is not such a site. 

STANDING 

At the outset, the City would have this Board disregard the 

appeal of one of the Appellants, Bedrninister Tcwnship, on the grounds 

that it lacks standing to bring such appeal. Standing, of course, rna.y 
l 

be raised at any tim= and the appeal will be dismissed if oone is found. 

In the recent case of Strasbu.:rg Associates v. Newtin Twp. _Pa. ~Cc:rrrrMlth 

ct. _ A.2d 1014 (1980) the Ccmronwealth Court appears to ~ve extended 

the l.imitations of standing to cover rntlnicipalities in circumstances 

such as here present. In the Strasbu.:rg case which also conceJ:ned a Solid Waste 

Managem:nt perm:i..t, the Board had held that the interest which the township has in 

protecting the grotmdwater and surface water against the thl:eat to 

public health etc. was enough of a direct interest to confer standing. Our 

1. Buckingham TWp. Civic Association v. DER 1977 EHB 236. 
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2 
. Cc::mtonwealth Court disagreed. Although the Board has heretofore :pursued 

a l.iberal FOlicy on standing, we IlUlSt, of course, follow decisions of all 

State Appellate courts. Therefore, we see w alternative but to dismiss 
3 

the appeal of Bedminister Township for lack of standing. 

4 . 
The appellants have argued that DER should require permittee, Kuehnle 

to also acquire a pennit under the Clean Streams Law, Act of June 22, 1937, 

P.L. 1987, as amended, 35 P.S. §691.1, et seq., inasmuch as there is at least 

the FQtential for the FQllution of Mink Run fran the sludge operation. Mink -

Run is a stream flowing fran west to east fran 100 to 500 feet fran the sludge 

application area at different FOints. The land adjacent is covered with weeds 

and grass and does begin to slope ItDre shaJ:ply as the stream is approached. During 

2. The COurt speaking through Judge Cnlnlish said at page 1018: 

"The Township asserts a host of cla:iins in an effort to show 
that its direct, i.Irrleliate, and substantial interests are 
~eatened by the impl:oper design, construction, and opera­
tion of the landfill. :r.tJst are directed toward such alleged 
interests as the protection of surface and groundwater re­
sources for residential, cc.moercial, and industrial uses, 
avoiding the creation of nuisances, and assuring land use 
compliance with local land use planning. However, standing 
must again be denied. · We cannot extend standing to a Town-· 
ship with the purported interest of protecting the health, 
safety and general welfare of its citizens without its hav-
ing met the requisite tests. The Township has failed to 
show how DER's actions have adversely affected its municipal 
functions directly, .inmediately or substantially." 

-

. 3. It·is ilnp:>rtant to note ~t the solid waste rranagement pennit in question 
in the instant appeal was processed tmder Act 241 (the Pennsylvania Solid Waste 
Management Act) as it existed prior to its anendment on July 7, 1980. This was 
the Act a::>nstrued by camonwea.lth COurt in StrasbUI'g AS'Soaiates sugm. The .. 
extensive amendments of July 7, 1980 may have altered the standing 1:t Itlllill.C~pal~ties 
which pertain under Act 241 prior to July '7, 1980. Therefore, this Eoard's pre­
sent opinion should not be a::>nstrued as deciding the question of standing of 
municipalities under Act 241, as anended. 

4. This will refer only to Wayne Busfield and the other citizen appellants 
hereafter. 
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5 
periods of heavy rain appellants expect rivulets to fonn on the site and 

to carry particulate matter into the stream. The sart\E! result is envisioned 

by appellants if pet:mittee should decide_ to plow the sludge application area. 

The board agrees that if the sludge were insufficiently reoovated 

by the land to which it is applied so that it entered Mink Pond as "sewage", 

a pennit would be reiquired pursuant to §201_, 202 of the Clean Streams Law. 

However, this board has found that the penni tted rate of application of sludge 

will rot result in water p:Jllution runoff (Finding of Fact 8), will rot re-

sult in surface water pollution (.Finding of Fact 15) and that sludge particles 

and residue will rot enter Mink Run (Finding of Fact 32). 

·-

Of course, there will be sane runoff from the sludge application site 

and CU. though this runoff will rot constitute sewage as S!uch, we have no doubt 

that DER could, if it so chose, regulate said runoff since the 

5. The frequency of a rain .stonn sufficient to create stream p:Jllution 
in appellants' view ranges to one every six years. 
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Clean Streams Law proscribes the discharge of "any substance of any kind or 

character resulting in I=Ollution." In DER v. Pz>eaision Tuhe Co. 24 Cc::rmwealth Ct. 

647., 358· A.2d 137 (_l976L ~aced with. the questi'On of wnetner hl:ghway run...off con--

taining notor oil· and other p::>llutants. requires that mclean Streams Law pe:cni t be 

obtained by Penn-ror for the highway construction pmject1 the Court there said: 

"Section 402, 35 P.S. §691.402, grants the discretiona.cy 
power to DER to issue regulations and require pellllits for 
the discharge of all such miscellaneous I=Oliutants. Although 
DER has 1 by regulation, included stonn water runoff as a 
source of I=Otential I=Ollution in specific types of discharge 
which it regulates, we are unable to find any authority where­
by DER has exercised its disaretionaroy ~ to require 
pellllits for stonn water run:>ff fran highway projects." 

We recognize that DER must live within budgetaJ:y constraints imposed by our 

Legislature which, in so doing 1 indirectly· deteJ::m:i.nes how far DER shall go in 

carcying out new discretionary pennit and regulatocy programs. Although we 

agree with appellants, that while pemti.t regulation of sludge diSI=Osal sites 

located near stream beds might be desireable, we find oo mandate that it be 

done, and oo abuse of discretion on the part of IER in failing to do it. Bed-

ford Spi>ings Hotel, v. DER and Borough of Bedford 1977 EHB 284. 

'mE SITE 

DER has acknowledged that there was sane confusion at the inception 
6 

of this matter, because of administrative changes that occurred in DER. One 

matter, we deem of major concen1, raised by appellants has to do with the 

actual lx>undaries of the area which is to be the pellllitted site for sludge 

di5!X'sal. Penni ttee Kuehnle ~ a·- 90~acre fann and there was sane misunder­

standing, which extended into the hearings, as to just how much of the fann was 
7 

covered under the DER pel:IIri. t. An area was staked off on the property and there 

6. Penni ts were first issued by the Bureau of Water Quality and this res­
I=Onsibili ty was transferred to the Division of Soli<;l Waste Management in 1977. - A 
number of penn:i:ts including one for a site krx:Jwn as Shan Gri La (also known as the Dewey 
Blmch site) were issued before the present guidelines were in existence. 

7. As will later appear there are striking differences in sane of the des­
criptions of the site, between various witnesses. · We believe to same extent this 
was due to the confusion as to exactly where the pellllitted .area: was to be located. 
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was further discussion of whether the pex:m:itted area~. 37.2 ~ as originally 

proposed by pel:mittee or 28.8 acres. Finally, a survey was conducted and by 

stipulation the area agreed upon as the penn:itted site was indicated to be only 

U.4 acres and is set out as area "A" indicated on exhibit K-43. AppellantS take 

exception to this lllE!thod. o:f. locating a pemri.tted site. The Board agrees that the 

pemri.t itself when issued should clearly indicate the l:oundaries and size of the 

penn:itted area: The guidelines provide that the-"application for a :r;ennit shall 

. _ be. acc:cmpanied. by adequate maps. s~:ing-site l:oundaries and sltDge--·apptication 

areas" §73.32 d (2) • 

Inasmuch as the issue has n:JW been resolved by the belated site loca­

tion info~tion, we will only say that while appellants have properly raised 

objections to this procedure, we are now satisfied that the area is sufficiently 

delineated. 

Appellants are particularly concerned al:out the adequacy of the site 

for sludge di~sal. It IIDJSt be understood that sludge will be inco:r:p::>rated into 

the soil and the growing crops within hours after it is applied if it is applieQ. at 
' . 

~ . .. ". . . -.. proper . rate. and -at: -a- time when .. the· ::ell ±~ IXJt already· wet·. It -;ts this }asic proces: 
8 

upon whl.ch all else depends. DER .. developed guidelines .for .t.'le agricultiUral utiliza 

8. The c:rop is to be Hay or Or~ g;r:ass. In explaining the process here 
involved one expert stated: 

"Q. What horizon is utilized for the agricultural ·appli­
cation of digested sludge?" 

"A. What the soil scientist calls the Ap oorizon, if it 
is an open field, as in the case of the Kuehnle fa.I!!l, or 
the A horizon, if it is a_~, cx:mronly called the topsoil." 

"Q. Conpare the capacity of the Ap oorizon for treating 
sewage sludge with the capacity of the B horizon for treating 
the same thing." 

"A. The essential difference between the Ap and B is siiilply 
that in the Ap you have your organic matter, whereas in the B, 
you do not or very little of it in the t1pFer ;part due to a 
novement of organic matter through the soil by way of .:roots 
and .:rootlets. · 

You get very minor translocation or ITDVement of organic matter 
fran the Ap into the B. However, the Corninant feature of the 
Ap over the B is the fact that it mntains organic matter. " 
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tion of sewage sludge and the pennit here .in question,- was issued under these 

Continued 8 

"Q. D:>es the difference change the ability of those ~ 
horizons to treat sewage sludge?" 

"A. Yes, it does, because in the Ap horizon, you have 
essentially all of your :Urp:>rta.nt biological and chemical 
activities occurring; whereas in the B oorizon you have what 
is essentially chemical activity, but rot nearly as great as 
what you get in the Ap due to the absence of organic matter. 

You have essential differences in what the soil scientist 
call the cation exchange capacity. The cation exchange 
capacity of organic matter in the Ap oorizon is far greater 
than the cation exchange capacity of clays that you find in 
the B horizon of the soil." 

"Q. Would it be correct to state that the Ap oorizon has 
superior treat:rtent qualities than the B oorizon:?" 

"A. Relative to the biological and chemical activity, I 
would say yes." 

"Q. Then is the use of the Soil Survey standard setting forth 
the suitability of a particular soil for sewage dis-posal ap­

propriate in evaluating an ·application to apply digested 
sludge?" 

"A. I would say it is irrelevant. You cannot apply one 
to the other." 

.·:9. The pez:mi.t provides: 

"1. Based on the chemical analyses provided in the February, 
1977 application, the annual rate of sludge application at 
this site is not.,to exr:;eed 4. 7 ·dJ:y tons/acre/year which is 
also equivalent to 21,466 gallons/acre/year. 

The maximum lifet.:i.Ire sludge application at this site shall 
rot exceed 49. 8-dJ:y tor~ /acre which is equi vaJ,.ent to 227, 540 
gallons/acre. 

2. The sul::mission of a cailplete soil Wlyses is required 
after the application of 30 dJ:y tons/acre. 

3. ·You are required to maintain records of quantities, dates 
and locations of sludge application. Copies of the records 
shall be made available to the Department upon request. 

4. Application of sewage sludge shall be prohibited within: 

a. One hundred feet · (100 1 ) of streams. 

b. Three hundred feet (300') of water supplies. 

c. Twenty-five feet (25 1 
) of bedrock outcrops. 

d. Fifty feet (50' ) of property lines~ 

e. Three hundred feet (300 1
) fran an occupied dweJ.iing." 
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10 
interim guidelines. Subsequently, these guidelines were ·adopted by the En-

vironmental Quality Board and they are rr:M Regulations of r:ER 25 Pa. Code 
11 

75.32. 

The two major areas of dispute in this case c::oncem the type and 

10. The interim guidelines were developed by DER through oonsul tation 
with many others, including an Agricul tura1 Cornnittee. 

They provide inter aZia: Site Selection. 

"Agricultural lands selected for application of sludge are 
to meet the following oonditions: 

1. Sui table soils are those that fall within the USDA text­
ural classes of sandy loam, loam, sandy clay loam, silty clay 
loam and silt loam. 

2. Soils are to have a well developed solum with a min:i.nrum 
depth of 20 inches to bedrock and/or to seasonal high. water 
tables. 

3. Existing_ slopes at the site are rot to exceed twelve :per­
cent (12%) except for certain m-till or oover crop applica­
tions as previously stated. In addition, ro closed depression 
shall exist on site. 

4. Land areas subject to active flooding are rot acceptable 
for sludge application. 

5. Soil pH is to be 6. 5 or greater. The soil pH rnay l::e ad­
justed by the addition of lim= or other suitable rnaterial 
and maintenance of the soil pH at 6. 5 or greater is required 
during the operational life of the site and for two years 
following the end of sludge application. 

6. Depth to the ~ent ground water table at the site is 
to be a milUmum of four feet." · 

11. DER still has guidelines which are to l::e c::onsidered along with the 
~tions. They are primarily·ooncemed with application rates. 
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nature of the soil arxi the geological lilni.tations of the site. There was 

assembled,. for the lengthy hearings held in this case, a parade of distin-

guished, and in sare cases eminent, technical witnesses. One can only conclude 

frcm the wide divergence in ItllJCh of their testi.m:my that the witnesses were oot 

always exarn:ining the same 11.4 acre area we have here indicated to be the permitted 
12 

site. The guidelines require, for example, that the soil on a sludge site, 

-"have a well developed solum with a mi.ninnJm depth of twenty (20) inches to 

bedrock." Discounting sane minor disagreement al.::out what :indicates a well 
13 14 

developed solum, DER' s expert concluded that Perm soil, had a well deve-

loped solum and was suitable for renovating treated sewage sludge.· Based upon 

15 oorings he took with a soil auger Mr. wrenzen testified: 

"So, based u;on my investigation of the site, I stated 
that Penn was the dan:inant-in fact, my verbiage was "over­
whelming dan:inance" of Penn over Klinesville. According 
to the interim guidelines, these soils are suitable for 
slooge application applied at a rate that will satisfy 
75 percent of the nitrogen requirements for the prop:>sed 
crop." N.T. 1141-1142 lines 1-6 • 

.Appellants, not surprisingly, sent experts of their own to the site, who found 

Reaville soil to pl!edani.nate. The soil is clearly unsuitable, mt only because 

.. it has-no well developed solum but also-because of its shallow, wet· condition. 

The peJ:Itli.ttee and the City found supp:Jrt for the :r;:osition that frac-

tured rock was not a problem on the site: 

"THE EXAMINER: They are not as :ilnl;:ortant in controlling 
the water; the areas in which water will flow, you mean?" 

"THE WITNESS: Right. The dendritic pa.ttem indicates no 
structural control. It is either joints and fractures are 
not existent, or they exhibit m control over the IICvement 
of water. · · 

The fact is we neve fran this area to another area and we have 
less structural control, indicating that the fracture system 
controlling here is very p:t:aninent; that other fractures, even 
if they occur, are not as praninent." N.T. 1739 lines 5-15. 

12. The Board rejects the :r;:ossibilities Of ignorance or perjury but,' of 
course, plain error is recognized as an explanation of differences to the extent 
that the conflicting witnesses viewed the same 11.4 acres. 

13. Dr. Charles Tedrow said that the A and B horizons of the soil i.e. the 
two top layers must be clearly discernable. Douglas wrenzen, however, stated 
that the two layers need only be identified "without to much problem". 

14. Perm soil is a noderately deep, well drained soil-the soil is anywhere 
fran 20-40 inches deep to bedrock i.e. the "R" horizon. 
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Appellants believe the site may be up tD 75% rock fragments with 

bedrock appearing at 8" to 12" at sane places. We find that the convindng 

geological data of Arthur IPssman refutes their claim. 

Much was made over whether the cadmium content of the soil was 
15 

too high for the safe agricultural sludge utilization. Dr. Steven Toth 

ran tests on one sample which led him tD believe the cadrn:inu:an level was 

3. 6 pounds per acre, thereby exceeding the guidelines of 3. 0. This is of 

special concern because of the affect its accmn.Uation can have in the human 

body. The peilllittee and DER have results fran three other sanples which 

clearly indicate that the level is only between.2 and-9 pounds per acre. ·We 

conclude that the latter tests are accurate. These figures ~e c:onfil:med 

by the DER laborato:ry, Penn State University and the independent Lancaster 

Iaboratories Inc. 

Jt is alleged that heavy metals will accurm.llate in the soil be -

cause of the soil'·slow pH; that said metals will eventually dissolve and find 

their way off the site by way of groundwater or surface water unless lime is used 
16 

to maintain the "'PH level in the soil at a near neutral value. The 

peilllit requires that this level be maintained by lime on the site for 

~ years after cat;?letion of the program. Appellants suggest that this opera-

tion should continue for an even longer period. We believe this to be a 

long range concem that should have future attention by DER. Inasrruch 

as the sludge program is estimated tD last nore than 10 years and there 

is an obligation for ~ years beyorxi that, there is ample time to 

address a;rw problems appearing in the course of future soil tests and 

site revie.w which will be ongoing • 

. 15. Dr. Toth who ~ published over 125 technical publications in such 
publications as the "American Clani.cal Society" the "Soil Science Society'' and 
the "Journal of Wildlife Managem:nt' • _He has been a univez::si ty professor for 
over 30 years and is Fellow in the American Association for Advancarent of 
Sciences. 

16. In acidic soil the metals f:rc:m the slUdge, such as nic.l(el, Olro­
mium, Cobalt and zinc will be released. However, this reaction will rot 
occur in soil with a pH above 6. 5. 
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Perhaps .the m:>st graphic evidence that the various witnesses were 

looking at different portions of the Kuehnle fann, and ~ believe at t:i.Ires 

even off of the penni.tted area, was elicited regarding the slope of the 

site. The guidelines require that the slope shall oot exceed twelve per­

cent (12%). While there are various est.:iltlates that the slope ranges all 
17 . 

the way up to 40%, we are m:>re :impressed with the actual survey. that was 

oonducted by a professional engineer, which indicated an average slope of 

6.5%. 

Appellants raise a number of questions about the need for a m:>ni-

toting program and argue that the present one is inadequate. There are three 

m:>ni toring wells being used in an effort to deteJ:rnine ~t if any changes 
. 18 

occur in the groundwater. These wells are all off-site and are to be 

checked periodically by Bio-Pmducts Inc. There is sane question whether 

the locations; of these wells are sufficient to allow-~ testing based on 

the :rn::wem:nt of groundwater. We would not be satisfied with these wells 
' , 

alone, to m:>nitor the site, because of the unknown factors always present 

in the trovanen1; of_~ter. We oote, lDwever, that~ ccrcprehensive 
' 19 

m:>nitorlng p~ was voluntarily agreed upon between counsel, for the 
20 

City, DER and the peiillittee. The m:>nitoring program covered seven items: 

1. The sludge itself, 2. Lysimeters to be placed on the site (to check 

soil m:>isture) at three locations-~ at each location, 3. Three ncni­

toring wells located off-site, 4. Periodic soil analysis (annual), 5. Crop 

check, 6. Mink Run m:>nitoring-up and_ down stream, 7. Saturation testing 

just prior to arr.I sludge application. 

17. In. the a,rea, .between the site and Mink Run, which is to serve as a 
land barrier to the' stream. A survey showed this slope to be actually 8.5%. 

18. The three wells being used are the Kuehnle, Siwert and the McBride well. 

19. It appears that Counsel for the citizens never stipulated to this 
agreement. The Board however, made it a condition of the order denying the supersedeas. 

20. This agreenent was entered, after a supersedeas was denied the Town-
ship. It was based on the City's effort to m:et,and answer the concerns raised 
by the Township and its citizens as the p:ro:3ram went ahead. 
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We find this ~rehensive ncnitoring prc:gxam satisfactoxy and 

acceptable to ensure environmental safety on a long and short teJ::m basis for 

the peD!litted agricultural sludge utilization. 

The appellants b:ili.eve all of their 'f.Orst fears will be realized 

if the future sludge spreading operation is conducted like the first four 
21 

days. Heavy equi:prent for spreading 1..ine used on the site caused ruts 

and got stuck. Bio-P:roducts will use a special flotation tired vehicle for 

all futllre operations because soil cx:mpa.ction must be avoided for proper ag­

ricultural utilization of sludge. 

M:>reover, there was apparently sane confusion al::out the exact 

l:oundaries of the spread site, but this is understandable, based on 

what we have already said early in this adjudication in that regard. Appel­

lants argue that DER is not capable alone of enforcing the law and regulations 

pertaining to sludge spreading operations. DER \Olld, no doubt, be the first 

to agree that citizen canplaints play a large part in their enforcement program. 

Appellants 'f.Ould like to have local ~t play a major mle to insure 

safety in the sludge pzo;Jraxn. While we have m particular opinion on their 

:position, we clo note that this axgurrent ItUJSt be ncre appropriately addressed to 

our :u:gislature. Many other :possible administrative enforcement problems are 
22 

anticipated by appellants, who ask that we take various actions rr:JW. We agree 

with appellees that we can not here assune that p:nnittee will fail to abide by 

the peD!lit and regulations in future operations. When, and if, enforcen}ent pro-

blems actua.lly occur, that will be the time for then to be dealt with. In re 

Appeal. of KZoak 415 A.2d 705 (1980) • We have m doubt that appellants 

and other citizens of the area will be vigilent in their efforts to see 

that DER properly enforces the law. 

21. After the pennit was issued Bio-Products Inc. started the operation in 
N:)vember 1977, but stopped after four days when objections were raised and later 
appeals filed. 

22. Require that line be placed on the soil in advance of the sludge spreadin< 
is the reccmrended procedure. Appellant 'f.Ould .like us to order retention l::a.sins 
be constructed on the site to hold run-off before entry into Mink Rtm. 

-196-



.. : .. : ...• ..;;. .... · ·~· .... _·_, ... ~ ...... : :· ........ ,.· ,._..,. .. ;. :: __ ; .. : .•. : .... . :. 
.... ·. ·._ ........ .:.. ..... · .•. ;:~ ... •· ... -:. ---··· ,.;, __ -~ .. •:_ . 

One final. matter deserves our attention, and that ooncerns the testi­

:nony offered at the hearing regarding the sorry ·state of affairs at the Shan­

Gri-La ·sod fazm owned by one Dewey Bunch. Appellants argued that the soil there 
23 

is similar to that at the Kuehnle fazm and offered evidence of the cxmdi.tions 

that arose f:I:an a sludge application of same years ago, but mt under the guide­

lines at issue in this case. Suffice it to say that \ole have reviewed the testi-
24 

:nony as it pertains to the Shan-Gri-Ia site and found it to be of m probative 

value on the questions raised in the appeals before us ooncerning the Kuehnle 

site. 

<XNCLUSICNS OF IAN 

1. The Board has jurisdiction over the Parties and subject matter of 

this a~. 

2. Appellant Bedrninister Township has no standing to bring the appeal 

filed to EBB Docket No. 77-115H), and . the same must be dismissed. 

3. Based on the testim::lny at hearing and a stipulation of the parties, 

it is clear that the pemd.tted site covers ll.4 acres and is indicated as area 

"A" on Exhibit K-43 admitted in these proceedings. 

·4. Appellants have failed to carry their burden of proof to show that 

DER acted unreasonably, and abused its discretion in granting of Solid Naste Manage­

II'eilt permit No. 600015 to George Kuehnle, to allow an agricultural applicqtion of 

sludge by Bio-Products Inc. fran the southwest tre~:t:rrent plant of the City of Philadel· 

phia. 

23. In fact :nost of the soil types on the b\o sites differ. 

24.· It is represented to the Board that the Court of Ccmron Pleas of Bucks 
County on April 17, 1980 granted a Preliminary Inj'lmction against further opera­
tion of the sludge site. 
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St ~in administering the Clean Stream I.i:M, Act of June 22, 1937, P. 

L. 1987 1 as cunended, 35 P.S. §691.1, et seq. need rot require that an additional 

pennit be obtained under that Act to pennit the land application of sludge for 

agricultural purp:Jses, based on the fact that the authorized site is 100' or rccre 

fran a stream, where there is o:::mpliance with all regulations under the Solid 

Waste Managem:nt Act, Act of July 31, 1968, P.L. 788, as amended, 35 P.S. §6001, 

et seq. 

6. The nDni toting program ordered by this Board as a condition .in 

denying a Supersedeas in this case on Decanber 61 1977 has not been tel:m:inated 

and must be continued as a pex:nanent program. 

ORDER 

AND N:M 1 this 26th day of September, 1980, the appeal of Bedrninister 

Township is hereby dismissed for lack of standing. The other appeals filed 

in the al:ove matter are dismissa:l for the reasons herein indicated. I . 

DATED: September 26, 1980 

PAUL E. WATERS 
ChaiJ:Inan 

'IEG1AS M. BURKE 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
Blackstone Building 
First Floor Annex 
112 Market Slreet 

Harrisburg, Pennsylvania 17101 
(717) 787-3483 

OOOOUGH OF DELAWARE WATER GAP, et al.. 

Docket No. 

v. 

. .. -·~-. · .. .. ,-- ... : '· . .. :.:;~ . .. --~ ... ,.··..:_·,,_ ... 

78-081-w 
78-082-W 
78-08~-w 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 

MJNroE COUN1'Y GENERAL AIJ'IH)RITY, Interveror 

Pa. Sewage Facilities Act 
Clean Streams Law 

ADJUDICATION 

By: Paul E. Waters, ChaiJ:man, September 29, 1980 

This matter CC~teS before the Board as an appeal fran an order issued 

by DER on June 22, 1978, requiring the appellant municJ.palities to plan and 

construct joint sewage facilities for the M:>nroe County ·Region :in which they 

are loca:.ted. The municipalities . denied the findings of DER with regard to dis­

charges of inadequately treated sewage. The M:>nrOe County General Authority, 

which had prepared a wastewater Facilities Plan for Eastern M:mroe County, was 

naned as the entity with which the municipalities ~e ordered to adopt and :im-

plarent a a:::mprehensive water quality managarent plan. The three concerned 

municipalities, raise objection to the County General Authority being the entity 

to can:y fo:r:ward to plan, and argue that DER has taken away their rights and 

responsibilities under Pa. Sewage Facilities Act, Act of January 24, 1966, P.L. 

as amended3 35 P.S. §750.1, et seq. 
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FINDINGS OF FACl' 

1. Appellant, Borough of East Stroudsburg is a IlUlili.cipali ty located 

in z.t>nroe Cot.mty, with offices at Municipal Building, East Stroudsburg, Pa 

18301. 

2. Appellant, Borough of Stroudsburg is a municipality located in 

z.t>nroe Cot.mty Pa. with offices located at Municipal Building, Stroudsburg, Pa 

18360. 

3. Appellant Smithfield Township is a nrunicipality located in 

z.t>nroe County with offices located at Minisink Falls, East Stroudsburg, Pa. 

18301. 

4. Appellant, Borough of Delaware Water Gap is a municipality, 

located in z.t>nroe Cot.mty with boroug,h q,tfices at Town Hall, Box 218, Delaware 

Water Gap, Pa., 18327. 

5. Interverx:>r-appellee, the ~nroe Cot.mty General Authority (here­

inafter "M:GA"), is a nrunicipal authority incorporated on August 10, 1972, by 

the M:>nroe Cot.mty Ccmni..ssioners and operated pursuant to its charter, by-laws 

and the Municipal Authorities Act of 1945, as amended~ 53 P.S. §301, et seq. 

6. Appellee is the Comonweal th of Pennsylvania, Depa.rt:lnent of En­

vironmental Resources (hereinafter "DER" ) , which has the duty and obligation 

to administer The Clean Streams Law, as amended~ 35 P.S. §691.1 et seq. and the 

Pennsylvania Sewage Facilities Act, the Act of January 24, 1966, P.L. 1535, 

No. 537, as amended~ JS P.S. §750.1 et seq. (hereinafter "Act 537"). 

7. All muni-cipalities in Pennsylvania are obligated to adopt official 

sewage plans pursuant to Section 5 of the Act 537, 35 P.S. §750.5. 

8. Delaware Water Gap has never adopted an official sewage plan. 
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9. Sewage disp::>sal in Delaware Water Gap is presently effected by 

on-lot conventional systans, stream discharge fran illegal collection systans 

and stream discharges fran privately-owned package treatment plants. 

10. A sewage planning expert ·errg;>loyed by the IER, David Lamereaux, 

conducted an independent examination of Delaware Water Gap fran the perspective 

of its present and future sewage disp::>sal needs. 

11. Said expert concluded that Delaware Water Gap was characterized 

by small lot sizes, unsuitable soils for sewage renovation, and steep slopes. 

12. A sewage planning study entitled the ''Eastern M:mroe Cotmty 

Sewage Facilities Plan" was done by the fi.J:m of Albright and Friel in 1973 

for the M:>nroe Cotmty Planning and Zoning Ccmnission for the area of eastem 

M:>nroe County (hereinafter "A&F Plan"). 

13. Delaware water Gap did :oot adopt the A&F Plan as its official 

plan, tmder Act 537. 

14. '11le A&F Plan was adopted by the Delaware River Basin Ccmnission 

(hereinafter "DRBC") and approved by the DER. 

~5. Pursuant to the reccmnenda.tions of the A&F Plan, a supplementary 

facilities plan was prepared by VEP Assoc.-Elant and Popoff, Inc. in 1975 (here-

inafter_ ·~20~ Plan.':LJQ~-:th~ ~for a-- smaller ge:>graphical area than the total 

area~viewed by the A&F Plan, to wit, the :netropolitan region of eastem M:>nroe 

Cotmty. 

16. Resolution of the sewage disposal needs of Delaware Water Gap 

were studied in the- 201 Plan. 

17. Delaware water Gap has not adopted the 201 Plan as its official 

plan.-

18. '11le 201 Plan was adopted by the DRBC and approved by the IER and 

EPA but not the-Borough of Stroudsburg or East Stroudsburg. 
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19. The reccmnendations of the 201 Plan .....ould provide an environmentalJ 

sound solution to the sewage problems, present and future, in Delaware Water 

Gap. 

20. The chosen alternative is based on a oonsideration of the unsuitabi 

of other sewage disposal alternatives for Delaware Water Gap, including the 

consideration of a "sub-regional approach" of upgrading individual systems 

and utilizing the cluster concept of collection and disposal. 

21. The Boroughs' sole dispute with the reccmnendations of the 

201 Plan appears to be that they are too expensive. 

22 •. · -~~e.. Water Gap hc:!s never adopted or sul:::mitted to IER or 

EPA for appmval a.rry altei:native wastewater treatment proiXJsal providi.Ilg for 

the sewage disposal needs of this Borough. 

43 .,_ .Further h~logical. stu:iies perfol:Itled to justify the cost­

effectiveness of sewer separation as part of the 201 Plan using the precipi­

tation figures for 1973 as an example indicate that the Stroudsburg sewer 

systa;g._~ _§~~ly. ovecloaded at, four.. ... IXJints and by-passes large vollli!le5- of 

untreated, ·raw sewage to the Mc:Michaels Creek during periods of -wet -weather. 

24. The Act 537 Plan recornrended that the best facility planning 

for the stt.J4y_gea -~· prinarily of upgrading the existing Stroudsburg 

sewage treatment plant ("Stroudsburg STP") , upgrading and expanding (if neces­

sary) of the existing East Stroudsburg Sewage Treatment Plant ("East Strouds-
-

burg SI'P") to 2~ 0 million gallons per day (m:;d) and constructing a new sewage 

treatment plant near Delaware water Gap with a capacity of 3.0 m:;d to handle 

wastewater flows in excess ot treatment q3.paci:ty ot 3, Q mgd to handle 

-Stroudsburg plants and to treat flows .fran Smithfield and Celaware Water Gap. 

25. The Act 537 Plan designated the M:GA as the regiorlal waste­

water management agency for ~stem M:mroe County. 
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26. The Act 537 Plan further recatrrended that the M:X;A be the 

institution responsible for the implementation of the regional aspects of 

the 537 Plan; including the planning, design, oonstrUction and operation 

of regional treatment plants and new interceptors. 

27. The Act 537 Plan was adopted by Stroudsburg, East Strouds-

burg and the Townships of Smithfield, Middle Smithfield and Stroud as their 

individual official sewage plans pursuant to Section 5 of Act 537, 35 P.S. §750.5. 

28. The Act 537 Plan stipulated that further studies were necessacy 

prior to securing federal financial aid for the regional system. 

29. The Act 537 Plan did not cx::arq;:>ly with the federal oonstruction 

grant regulations issued in 1975 and had ·tb be revised. 

30. Pursuant to the Act 537 Plan 1 s reconmendations, the M:X3A 

retained a oonsultant, VEP Associates - Elam and Pop:>ff, Inc., in 1975 in order 

to prepare a "201 Plan" for that area piop:>sed for a regional treatment system 

by the Act 537 Plan. 

31. The function of the 201 Plan was -to study the feasibility and 

oost-effecti veness of the recx::mnended regional system to be used as the basis 
!£. 

for proceeding tlu:ough the oonstruction grant p:roceSs with an application for 

further federal ftmdincg of the design ("Step II") and eventual c6nstruction 

("Step III") of the new facilities. 

32. OUt of the eleven preliminal:y alternatives, four (4) survived 

the consultant 1 s screening proces.s: AlteJ::nati ves · 1, 3, 4 and 9. 

33. The screening process included evaluation of the al teJ::nati ves 

against the following criteria: enviromental assessment, cost-effectiveness 

evaluation, oontribution to wastewater -management objectives-, :implementation 

capability. 

34. The engineering prop:>sal advanced by the Act 537 Plan was :rrost 

closely reflected by Alternative 9 in the 201 Plan. 
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35. Altel:native 3 was dete:on:ined by the 201 Plan to be :roughly 

equivalent to Altel:native 9 in the three categories ·of "Reliability", 

"Contribution to Goals" and "Envi.ronmental Impact" and superior to Altel:na­

tive 9 in the categories of "In;Jlem:ntation" and "Cost." 

36. · In order to be acceptable for federal funding, a sewage sys­

ten must be the rcost cost-efficient al tel:nati ve able to rreet federal and state 

requirerrents. FWPCA, 33 U.S.C. §212 (2) (c). This altel:native is defined by 

the EPA grant regulations as "the waste treatment management system dete:on:ined 

frc:m the analysis to have the lowest present ~rth and/or equivalent annual 

value without overriding adverse nornronetacy costs and to realize at least 

identical mi.nirtuJm benefits in tenns of applicable Federal, State and local 

s~ for effluent quality, water quality, water reuse and/or land and 

subsurface dispersal." 

37. The Altel:native finally selected and~ by the 201 

Plan for implerentation was Alternative 3. 

38. The major facilities reccmrendations of Altel:native 3 include 

the phase-out of the Stroudsburg STP, the up:Jra.de of the East Stroudsburg 

STP and the construction of a new regional plant in Smithfield Tcwnship near 

Delaware Water Gap. 

39. The principal facilities recc:mnendation changes between the 

201 Plan and the Act 537 Plan relate to the abandonment of the Stroudsburg 

plant. 

40. The 201 Plan also recc::rcnended certain operation changes compared to 

the Act 537 Plan with respect to the operation of the East Stroudsburg STP. 

Specifically, the 201 Plan reccmnended a unified management systan with the 

M:GA controlling the operation of the 1..Ip3'raded East Stroudsburg SrP • 

41. The pr:i.mary reasons for the 201 Plan's rec:omrendations with 

respect to MXA control of the East Stroudsburg plant were financing considera­

tions, elimination of duplication problems with respect to equiprent and ma.n­

p::lWer, and flexibility- in· address.±:ng future expansion requirements. 
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42. The best available wastewater management planning for fhe_ 

Delaware River drainage basin in which the Appellants are located is the 

study done by Albright and Friel in 1973 pursuant to the Sewage Facilities 

Act for the M::>nroe County Planning and· Zoning carmission entitled "Eastern 

M:>nroe County Sewage Facilities Plan11 
(

11 537 Plan11
) as ncdifiei by the 201 

Plan. This planning has been approved by all appmpriate planning agencies. 

43. The DER finally ordered the M:GA and the five ·affected rmmi.­

cipalities to adopt the 201 Plan as an amendment to their Act 537 Plan and to 

implement its recx:mnendations because of numerous factors including: 

a. DRSC" approval of the 201 Plan made it am the Act. 537 Plan. 

best available ~ehensive planning for the area; 

b. The 201 Plan met all federal and state requiranents and was 

a reasonable and well-reasonei approach; 

· c. · The 201 Plan was implementable am eligible 

for funding; 

d. The 201 Plan met the sewage disp:>sal neeis 

of the area and 

e. The regional facilities were "irrrce:i:ia.tely" 

needed by 1975 and were still not at· the design. stage by 1978. 
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DISCUSSION 

This matter has had a long and interesting histOry which brings it 

finally for our decision of today. Five appeals W3re originally filed frc:m 

an order issued by DER on June 22, 1978. The joint sewer or regionalization 

order was based on finding by DER that there were violations of the Clean 

Streams raw, Act of June 22, 1937, P.L. 1987, as amended, 35 P.S. §691.1, 

et seq. in the Borough of Delaware Water Gap. The z.Dnme Cotmcy General 

Authority had prepared a Water Facilities Plan for Easterri z.Dnme COtmcy, 

which included the appellant municipalities that YX)uld solve the pollution 

problem aforesaid, while also serving the other areas with rcore ItDdern 
1 . 

facilities. The four municipalities -were, in the m:antirne, making efforts 

toward joint planning to meet their sewage disposal needs throug-h the ino::::Jr­

pxa.tion of the Southeastern M::mroe Councy Sewage Authoricy (SEM5A). This 

effort lagged and although sare steps were being slowly taken over a very long 

period of 'l:iire, the board is inclined to believe there was not always good 

faith effort being made. When the original appeals W3re filed, a petition 

for supersedeas was also filed by appellants. DER later joined in a stipulation 

for this J::oard to grant the ~sedeas 'IJiltil such tirne as a hearing o::::Juld be 

held on the merits. The a:Ipersedeas was granted on August 14, 1978. The case 

was scheduled for hearing which was cancelled when the parties suspected 

settlenent was imninent. The elusive settlenent, al:out which 'We have heard !'l 

great deal over the years, did not occur. 

After the hearing was finally held, DER rroved to have the Sl.JFerSedeas 

teJ:rninated, and also filed a 1-Dtion to Dismiss ~ of the three remaining 

appeals. - On April 7, 1980 the l::oard denied further extension of the SJpa-sedeas. 

Appellants then took an appeal to Cormonweal th Court from our decision of April 

1. Smithfield Township, Stroudsburg; East Stroudsburg, and Borough of 
Delaware Water Gap. Subs~tly Srni~ield Township withdrew its appeal. 
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2 
7, 1980. This appeal was dismissed by camonwealth Court on June 11, 1980. 

On August 27, 1980, the .lvt:ltion to Dismiss the appeals pending before tills 

board, was denied. 

It is with this background in mind, that we approach the issues at 

hand. 

At the heart of the natter separating the parties, is the fact that 

the appellants have never adopted the specific wastewater plan developed by 

the .lvt:lm::oe County General Authority pursuant to the Water Pollution Control 

Act, as amended~ 33 U.S.C. Section 1251 et seq. and 40 CF.R, Part 35 subpart 
3 

E. The plan, _better known as the 201 plan has been adopted by the .lvt:lnroe 
. 4 

Cotmty General Authority the DelawarEi River Basin camti.ssion, the Environ-

m:mtal Protection Agency {m'A) and has been approved by DER. 

All of the municipalities, with the exception of the Borough of 

Delaware water Gap adopted the 1973 Albright and Friel plan as their Act 

537 Plan. However, this plan provided inter alia-"It is reccmnended that 

.oorib:ol_ of J.QcaJ. __ CQ]]g!:;t.io.:n"""sys;tans remain with the individual nn.micipality. 

Sewers exert a strong influence on land use. Since land use oontrol rests 

2. The .lvt:ltion. to._P.~~s~=-c;;>,\lld .. lX>t be disposed of during pendency of 
the appeal to Cc:mtonweal th Court. The Board was r.ot r.otified tmtil August 26, 
when the reoord was retumed, with the order of Jtme 11, that the appeal had 
been dismissed. 

3. The engineering ..-...urk -was originally done by the finn of Albright & 
Friel in 1973 for the .lvt:lnroe Cotmty Planning and Zoning Conmission. In 1975 a 
supplerenta:ry plan done by VEP Associates-Elam and Pop6ff Inc. actually becaire the 
201 Plan. 

4. The plan actually consists of 11 alternatives. Alternative No. three 
(3) was the one selected, while No. 9 is ItDre in aec:x:>rd with the original 
537 plan. 
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with the municipalities, sewage collection systans and their resultant 
5 

implication on land use should rest with the municipality." The Act 

537 plan ~ed for the Stroudsburg treatment plant to remain in opera­

tion under its present local control. 

It is appellants' contention that, although they do oot dispute 

generally the sewage needs of the Borough of Delaware Water G3.p, or the 

general benefits of regional sewage treatment with sane central administra­

tive control, they -do oppose Alternative No. 3 of the 201 Facilities Plan. 

They see DER acting as an overlord tJ:ying to take a!Na.Y their local rights 

and responsibilities, ~Act 537, by its order of June 1978. The argunent 

. is not entirely new. In Commonr.uea"Lth v. Derry Township-Westmoreland Co.~ et aZ 

351 A.2d 606 (1976) the Cc:mronwealth Court was asked to adjudge certain 

municipalities in contenpt of an order issued \mder the Clean Streams 

Law, Act of June 22, 1937, P.L. 1987,' as amended~ 35 P.S. §691.1, et 

seq. requiring them to negotiate and agree on a joint regional sewer system. 

Faced with the same argt.lln:Ilt made here, the Suprane Court there said on appeal, 

upholding a finding of contenpt: 

"To penni t DER to order municipalities to construct a 
plant su£ficient to serve an appropriate region, but to 
deny it the authority to order negotiations and agreanent 
concerning use of the plant so .ordered to .be built ~uld be 
a narrow and unwarranted construction of the statute. 
Further, the section is inclusive oot exclusive, "such orders 
may include, but shall not be limited to" the enumerated 
list. Id. We, therefore, find that the Legislature has 
given DER the statutory authority to issue. the September 
10, l97i, order requiring agreerent concerning the region­
aliza.tion of Authority's sewage treatment plant. " 

The fact that the ordei is_ issued to rnunicipalities in addition to the one 

which is actually causing a violation of the Clean Streams Law does not change 

the result. In Wes-tmoreZand-Fayette Mwr.icipaZ Sewage Authority~ et aZ. No. 73-

5. DER Exhibit I. Albright & Friel Eastern M:lnroe County Sewage Facilities 
Plan (c-1) page 87. 
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171 B, 3 EHB 391, This Board said: 

"On June 18, 1973, this board issued its adjutication 
in Department of EnvironmentaL Resources v. City of 
Uniontot.m EHB D:>cket No. 72-203. We there held that 
the department has the authority under the Clean 
Streams raw, supra., to order a municipality which 
itself is not causing pollution by virtue of sewage 
discharges, and is therefore not in violation of the 
Clean Streams law, supra. , to treat such sewage in 
its sewage treatment plant and to cure the violations 
of the Clean Streams Law, supra. " 

OUr decision was appealed to Ccmronwealth Court and, in affil:mi.ng our eeci­
.6 

sion, President Judge Bowman said: 

"Although appellants' due process attack is, of neces­
sity, framed in the context of a taking of their pro-
perty without just cc:mpensation, we ImJSt initially 
det.eJ:mine whether appellants may even ncunt such an attack. 
The u.s. Supreme Court has traditionally denied to munic­
ipalities the right to assert .their due process protection 
against actions taken by their sovereign. While recogniz­
ing the validity of this concept, appellants \\Uuld nonethe­
less have this Court distinguish between its applicability 
where the municipal property rights "appropriated" by the 
state were ~ights in property used for proprietaJ:y, oot 
governmental, purposes. However, the Supre:re Court has oot 
been so discriminating. In Trenton v. New Jersey~ 262 
u.s. 182 (1923) , the Court found the governmental/properie­
tary dichotomy to be relevant in certain areas of the law 
{e.g., the law of torts), but not in the context of pure 
state/municipality interactions, such as the case row before 
us. 

This seeningly dictatorial authority which the state may 
exercise against its subdivisions is oot without limi­
tation. The state may not anploy its :r:ower to establish, 
des-q;oy or reorganize its poll tical sul::division to canouflage 
a strategy designed to deprive certain of the citizenry of 
the subdivisions of their individual constitutional rights .... 

It is clear that the DER is errp:Mered under §5 and §203 of The Clean 

Str~ Law to order municipalities to implerrent a specified regional plan to 

abate the discharge of sewage pollution so long as the DER stl:lws by substantial 

evidence that the plan is necessary for the abatenent of sewage and is a reason-

able way to proceed. There, the DER has sustained its burden. The DER has 

derronstrated that the plan meets the sewage needs of the area, complies with all 

federal and state requirerrents, is the IIDst cost-effective alternative, and is 

eligible for federal funding... This regionalization order can then as 

6. DER v. Wes-tmoreland-Fayette 18 CcmiDnwealth 555. 
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per the above citation and Kiddezo TOtVnShip v. DER 41 Pa. Camc:m1ealth ct. 

377, properly be extended to the Borough of East Stroudsburg, Stroudsburg and 

M:mroe County General Authority. 

The order appealed can also be sustained on authority of the Sewage 

Facilities Act, Act of JanuaJ:Y 24, 1966, P .L. 1535, as amended, 35 P .S. §750 .l 

et seq. Delaware water Gap has no sewage facilities plan and thus is _in viola­

tion of Section 5 of the Sewage Facilities Act, 35 P.S. §750.5, while the plans 

of the other municipalities had to be revised in light of changed c:ircunstances, 

i.e., in light of the fact that alternative 3 of the 201 Plan is the only fundable 

alternative. 

Thus, pursuant to Section 10 of that Act, 35 P.S. §750.10, all the 

aPPEillants ~ be ordered to adopt or revise t:heb:- sewa.g~ .facilities plans to 

accord with the Act 201 plan which, as the ccauprehensive water quality rnanage­

m:nt plan for the area (Finding of ·Fact 43) is the only one which DER could ap­

prove pursuant to 35 P.S. §69l .• 5(a) (l) and ?5 Pa. Code §9l.3L Both East 

Stroudsburg and Stroudsburg Boroughs did adopt the Albright & Friel Eastern ~n-
7 

roe County Sewage Facilities Plan of 1973, as their Act 537 plan. It was this 

follor.-r.-up plan which becarre the Waste.Yater Facilities Plan (201 plan) which was 

approved by DER and was subnitted to EPA and approved as :ftmdable. It ~uld seem 

~t if a rrnmicipality must ilrlplement an Act 537 plan and this must be a plan 

appzooved by DER, we then must conclude that DER can order ilrlplementation of the 

onZy pZan it ~uld be able to approve as being a comprehensive plan. In Carron 

Township v. DER 409 A.2d 1378. ·The Court said: 

"The applicability of th~ Sewage Facilities Act Cbes 
not depend, as does that of the Clean Streams Law, on 
whether or not the rnunicipali ty is or will be FQlluting. 
On the contraJ:y, the Sewage Facilities Act is IIEildatory 
on all rnunicipali ties, requiring each rrnmicipali ty of the 
Ccm!onweal th to sutmi t a canprehensive plan for the deve­
loprent of present and future sewage treatment facilities. 

The declaration of policy in Section 3 of the Sewage 
Facilities Act, 35 P.S. §750.3, indicates that rrandato:ry 

7. Exhibit c-1 page 108: The first step is adoption of the Plan by the 
Planning and ZOning Comnission, the M:GA, the local rmmicipalities and the re­
gulatory agencies. Stromsburg, East Stroudsburg and the M:GA ~uld then pro­
ceed to implement the plan •. Prior to construction, several e!fvironmental and 
engineering repJrts are reqw.red by State and Federal regulations. 
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municipal pl.anning, as opposed to oont:.e'np:)raneous 
or ad hoc reactions to changing circumstances, is 
necessary to acc::arplish the stated goals of achiev­
ing teclmical ca:npetency within local governments, 
Section 3(5), 35 P.S. §750.3(5), the use of the best 
available technology, Section 3(6), 35 P.S. §750.3(6), 
and. increased inteDnunicipal c:x:opera.tion, Section 
3(4), 35 P.S. §750.3(4). Section 5 of the Sewage 
Facilities Act also indicates that mandatory planning 
is not designed zrerely to oorrect deficient munici­
pal facilities, as is The Clean Streams Law, but that 
its purpose is also to improve all present and future 
facilities •. 

Obviously, DER must be limited in its decisions in this area, 

whether taken under the Clean Streams Law, the Sewage Facilities Act, or 

both, by the requirement that they ImJSt not. be arbitrary or capricious or 
8 

otherwise an abuse of discretion. 

Turning to the sewage plan outlined by the supplemental study ·of 

the Metropolitan Region of Mom:oe County, ,the 201 Wastewater Facilities Plan, 

the di~greement between the parties seems to narrow down to two alternatives 

outlined therein. As previously indicated, DER opted for alternative No. 3 

after a long drawn~t but mlSuccessful effort was nade to bring ha.J:ncny to the 
9 ~ 

discord arccng the Appellants. In the neant.ime oosts continued their inflationary 

escalation and the deadline for the EPA oonstruction grant based upon alternative 
10 

No. 3 is alnost upon us. Even if we were to decide, which we do not,. that the 

municipalities shOuld have the final veto power over a particular wastewater plan, 

the question would still arise, as to when DER oould properly step in to break 1:1?-e 

impasse. Clearly, the ·local municipalities by statute are given the power and the 

~to initiate sewage facilities planning but where they fail to honor the duty 

it "WOuld be a cramped ·interpretation of the Clean Streams Law and the Sewage Faci­

lities Act which would· preclude DER fran taking: necessary action. Under any reason­

able oonstruction of the Clean Streams Law and Act 537, DER on Jl.me 22, 1978, did 

what had to be done. 

8. Bertin_, et aZ. v. DER 5 camonwealth Court 110 (1971). 
Degriffroy_, et aZ. v. DEB 3 EHB 354(1974). 

9. While both Stroudsburg and ~ast Stroudsburg wanted to keep their 
present sewage plants, Delaware Water Gap wa.S rot in agreem:nt on any plan 
acceptable to the others. . 

10. DER makes the point well in its FOSt hearing brief at page 16. 
-~11- - ' . . 
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Aside from the question of cost,. which has been raroved as an 

issue at this stage in the proceeding by Ramey Borough v. DER 15 Pa. 

Corrrconwealth Court 601, 327 A.2d 647 (1974); aff'd_Pa._._, 351 A.2d 

613 (1975) appellants raise the question of "ilnplem:ntability". This 

has been raised as an iinpecliment with the argument that a plan must be 

p:Jlitically acceptable to the nru:nicipallties involved. Couched in various 
11 

tel:ms this the argunent-"we don't want to do it that way" • This argu-

m:nt has been answered by both Kidder To-wrtship v. DER 399 A.2d 799 and 
12 

CarroU. Township v. DER 409 A.2d 1378 (1980). In carroll Township the 

Court said: 

"Our conclusion qere, therefore, is that the revision 
procedures of the Sewage Facilities Act provide an ex­
clusive procedural course for a rm.micipality which finds 
its official approved plan to be l.m.Suitable, and this con­
clusion is s:bnilarly mandated by Section 1933 of the 
Statutory Construction Act of 1972, 1 Pa. c.s. §1933-". 

In the final analysis, if a rmmicipality is oot satis:t;ied that.'DER 

should have the deteJ:mining authority as to whether a particular sewage plan 

is appropriate for that nru:nicipali ty, and that DER is the "big brother" of 

the relationship, that issue must be addressed to our legislature, and oot 

this board. 

Continued 10. 
''Nowhere, as a mandatory elem:nt of· the Depart:Irent' s 

. exercise of its power to order rmmicipallties to take 
appropriate steps to prevent p:Jllution is there found 
a requirem:nt that the Depart:Irent deteimine its acts 
are consistent with loca.l, municipal planning. In p:Jint 
of law, the only requirem:nt is the converse. See Act 
537, 35 P.S. §750.5(d) ." 

ll. Inasmuch as appellants- have oot favored us with a p:JSt-hearing brief, 
we can only suz:mise what their final legal p:Jsitions are, based on the test.inony 
elicited. 

12. On August 27, 1980, we denied a notion to dismiss t:M:J of the 
app:als l:ecause appellants had alleged that the 201 plan was different than 
their approved Act 537 plan. While we have rr:JW concluded that it was a sup­
plenent and indeed different, we find that the differences are oot so great as 
to take the case outside of Carroll Township and Kidder To<.:m.ship 
supra. On a notion to dismiss, all allegations are construed nost favorably 
to the appellants. 
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<DNCUJSICNS OF rAW 

1. '!be Environmental Hearing Board has jurisdiction over the 

parties and subject matter of these appeals. 

2. '!be Depart:nent of Environmental Resources has the authority 

• 
under '!be Clean Streams Law, as amended~ 35 P.S. §691.1 et seq.~ and the 

Pennsylvania Sewage Facilities Act, the Act of Januacy 24, 1966, P.L. 1535, 

No. 537, as amended~ 35 P.S. §7-50.1 et seq.~ to issue orders to municipal 

entities to execute a~ts. for the adoption and .implanen:tation of an 

approved facilities plan where the d.eparl::ment detennines such action is 

reasonably necessm:y as part of a cx::rnprehensive plan for the watershed to 
.. 

abate and prevent water pollution fran inadequate treatment of sewage dis-

cha.l:ges. 

3. 'Ibis board's review of department orders so issued is limited 

to whether said o~_ ar.e arbitra.J::y or capricious or an abuse of discretion. 

4. '!be department has detcnstrated with substantial evidence that 

the 201 Plan constitutes the best available wastewater management system 

and pollution control strategy for the watershed in which appellants are 

located and that the tel:ms and reccmrendations of said 201 Plan are reasonable. 

5. Where appellants have rot contested the present or future needs . 

for regional facilities, neither the cost of the proposed system ordered by the 

department to be i.mplem:mted nor the speculative possibility that other tmde-

fined systans might provide equivalent satisfaction of tOOse needs are suffi­

cient bases for invalidating the department's actions. 
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ORDER 

AND N:M, this 29th day of September, 1980, the appeals of the Borough 

of Delaware Water Gap, the Borough of East Stroudsburg, and the Borough of 

Stroudsburg are hereby dismissed. 

DATED: Septenber 29, 1980 

ENVIHJNME:mAL HEARING EOARD 

PAUL E. WATERS 
Ch.aiJ:man 

THCMAS M. BURI<E 
Manber 
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v. 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
Blackstone Building 
First Floor Annex 
112 Market Street 

Hanisburg, Prnnsylvania 171 OJ 
(717) 787-3483 

Docket No.79-025-w 
8Q-035-W 

SUrface M:i.ning ConServation 
ar:d Reclamation Act. 

COMMONWEALTH OF PENNSYLVANIA·· 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

and BAINES & KIBBLEHOUSE, INC. I Pez:mittee 

•. ADJUDICATION 

By: Paul E. waters, Chai.J::man, September 30, 1980 

This rcatter cc:mes before the o·oard as ~ appeals 1 consolidated 

for hearing, arising out of the grant of a variance to Haines & Kibblehcuse, 

Inc. by DER, pursuant to the SUrface Mining Conservation and Reclamation 

Act, Act of May 31, 1945, P.L. 1198, as amended,· 52 P.S. §1396.1 et seq. 

Appellant Haines, argues that no variance sOOul.d have been required in the 

first place, for its reclamation plan. Appellant Hilltown Township, argues 

that a variance was. required, but that Haines, which is engaged in a quanying 

operation in the Township, was not entitled to one. St;:eeifically, Hilltown 

urges us to cx:mclude that p1:0per public hearing requirements were mt followed 

and that a ttMnShip ordinance supersedes certain provisions of the state act. 

Therefore the variance granted by DER should rrM be revoked. 
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FINDINGS OF FTC!' 

1.· Appellant Haines & Ki.bblehouse, Inc., pe:anittee is a co:q:oration 

having its principal quan:ying operation in Bucks county, Pa. 

2. Appellant Hillt:own Township, is the nu.micipali ty in Bucks 

COunty, in which the Bloaning Glen Quarey, here at issue, is being operated. 

3. Appellee DER is the gcve:rnnental agency responsible for ad­

ministering the Surface Mining COnservation & Reclamation Act. 

~- On November 20, 1974, Haines & Kibblehouse, Inc. applied to 

the Depart:Irent of Envirorm:mtal Resourc:es for a pennit to operate the 

Bloc:ming Glen Quan:y. 

5. On February 9, 1979, the Department of Environrrental Resources 

issued to Haines & Ki:bbl.ebJuse, Inc. Surface Mining Peilllit No. 1900-1 

authorizing the operation of the Bloaning Glen Quar.ry. 

6. As part of its application, Haines & Ki:bbl.ehouse, Inc. prq.osed 

a Reclamation Plan requir.irlq the rercval. of rock within 100 feet of Quarry 

:Ibm. Said. Reclamation Plan further pxovides for a 45° consolidated rock 

face, a guard rail along Qua.rJ:y !bad, a beJ:m to l:e placed l:etween Quar.ry Ibm 

and the edge of the recl.a..iired qua.n:y face,_ the planting of a vegetative buffer 

including trees and c::ram vetch, and finally, a 6' chain-link fence at the 

edge of the quarry face. 

7. The Department of Envim:nrrental Resources- required Haines & 

Kibblehouse to obtain a ·variance fran the depa.rt:m:nt in order to implerent 

the Reclamation Plan. . Haines & Kibblehouse apy;:ealed f:rt::m this detei:mination. 

8. By letter dated January 24, 1979 Haines & Kibbleh::mse, Inc. 

requested the De~t of Environrrental Resources for a variance to imple­

ment a Reclamation Plan requiring the rerroval of rock within 100 feet of 

Quany Road. 
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9. When one r~ts a variance, the department requests that the 

applicant sul:mit sufficient engineering, geologic am other information to the 

epart:nent to dstonstrate that if the variance were granted, it will adequately 

protect the public health and safety am xreet the other considerations the 

law requires. 

10. A notice of the Request for Variance was duly published in news­

papers of general circulation as required by Section 4.2 (c) of the Surface 

Mining Conservation and Reclamation Act. 

11. A public hearing was held in the Hilltown Township Building 

on November 29, 1979. ,.'F:O 

12. At the public hearing, Haines & Kibbl~ described the 

Reclamation Plan to the public and, thereafter, the hearing officer, Charles 

E. Gurmo, Assistant Director of the Bureau of Mining am Reclamation, granted 

the public t.ine to ask questions toth of Mr. Gl.miD and of the Haines & 

Kibble}x)use representati~ • 
.. 

13. '!'he department, after a thorough :review of the Reclamation 

Plan ~ well as ·a review of a rep~?rt prepared by Haines & Kibble}x)use, Inc. 1 S 

traffic engineer, Robert Pearson, concluJed that the Reclarration Plan afforded 

the public ncre protection than that prcv:ided by a plain 100 foot barrier 
. - . 

which the law requires be provided. 

14 • After the hearing t and after the department IS technical Staff IS 

evaluation of the Reclamation Plan, by letter dated Februa:l:y 11, 1980 and 

written by Charles E. Guimo, the rlepart:nent of Envi.J:onmental Resources granted 

the variance authorizing the -.:in1?lementation of the Reclamation Plan and, in 

addition, lmt:osed additional_conditions to the Surface Mining Pe:tm:i.t No. 

1900-1. 

15. Haines & Kibblehouse, Inc., by letter dated March ll, 1980, 

accepted the con~ tions imFosed _l?y_ the department as a basis for granting 

· the variance. 
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16. The Reclamation Plan, which provides for consoli~ rock •· ... ··"~~ . ., .,_ 
slope that will be at a 45° angle with the horizontal, will provide a solid 

rock face that ~ a.lncst perpendicular to the dip of the rock strata, thus 

providing great stability for QtJarJ:y Road. 

17. AcCording to the Mining Plan for Blocining Glen QuarJ:y, Haines 

& Kibblehouse, Inc. shall not rerrcve arr:1 material within 100 feet of Qua.n:y 

Road except where mining is specifically undertaken to develop the slopes as 

part of the approved Reclamation Plan. 

18. Hilltown Township appealed fJ:an the Department of Environmental 

Resources grant of the variance. 

19. On June 6, 1977, HilltOwn Township passed a zoning o~dina.nce 

which prohibits a:rr:! mining extraction closer than 0..0 hundred (200} feet to a 

property line or three hundred (300) feet ·fran the center line of arr:f street .. 

DISCtlSSICN. 

We are here concerned with ~ appeals which i.nvol ve the issuance 

of a~ fJ::sx!l"i;:he reqt.lirerents of the Sur:fa.ce Mining and Reclairation 

Act 52 P.S. §1396.4 (b). The an;ellant Haines & Kibblehouse Inc., the recip­

ient of the variance for an agr.illite -mining operation in Hilltown Township, 

Bucks Com1ty, ___ ~ that it sOOuld lDt have been required to seek a variance 

for its pror;osed Rec.la:n-ation Plan. Appellant Hilltown Tcwnship argues that 

the variance should oot have been issued because of short.c::atdngs in the re-

quired public hearing procedure and because of a local- zoning ordinance. 

Ia:lking first at the app:a.l 9f Haines & Kibblehouse, it is clear 

that DER at f±rst refused to approve the PJrtion of their proPJsed Reclama­

tion Plan ca.ll.ing for -ope_-ra.tions within 100 feet of Quarry Road and the re-

rroval of :rock which ~uld create a 45° consolidated rock face. The law 

provides: 

11 
•• No operator sball open any pit for surface mining 

operations wi t.J.Un one hundred feet of the outside line 
of the right-of-way of a:nY public highway or within 
three hundred feet of any occuoied dwelling muse •. 11 

52 P.S. 1396.4 b(c) lS- · 
-2 -



.. 
-····~-'--'-- . 

It was on this basis that DER refused to approve the original Reclamation 

Plan proy;x>sed by appellant. It is rr:M suggested by appellant that :oo 
1 

variance should have been requii:ed because of the language of 25 Pa. Cbde 

77.102 f (6)"which provides that a property line setback need not be main­

tained where graded slopes are developed as part of an approved ztea Zama­

tion p Zan. Although we are here concemed with graded slopes, there was· :oo 

approved reclamation plan providing for mining within 100 feet of the :road, 

at the tine DER indicated a variance was needed by appellant. We therefore 

believe that 25 Pa. Code 77.102 (f) 6 is :oot here applicable. DER did :oot 

abuse its discretion or cxmnit any en:or of law when it required appellant 

Haines & ~ehouse tp appl}" for a variance before it 'WOUld app:r::ove the 

original Reclamation Plan. 

As previously indicated, appellant Hilltown Township has also filed 

a separate appeal fran ·the variance which was granted Haines & Kibblehouse, 

Inc. Hilltown has an ordinance ~ch prohibits mining within 300 feet fran 
2 

the center line of any street~ .. The variance here at issue would allow sc:Jie 

mining as part of the total Recl.airation Plan, within 100 feet of~ !bad. 

The first question which IlU.lSt be resolved in deciding whether DER 

correctly igoored the Hilltown Ordinance is whether the ZOning Ordinance of 

Hilltown Township is p.reerrp:ed- by the Surface Mining Conservation and Reclama-

tion Act. If this ordinance is preempted,DER was oorrect to igoore it. 

1. "A property line setback distance shall be nai.ntained during operations 
except where mining is specifically· undertaken to develop graded slopes as part 
of the approved reclamation plan. Said setback shall be of sufficient width to 
ensure the integrity of the property J,.ine against p::>ss:ilile slun;>ing or failure. 
The min:imum setback distance shall be twenty-five (25•) in oonsolidated material 
and-~~ be equal to the h~ght of the-=-face in unconsolidated material.".: 

2. Section 516 (c) ot the Ordinance provides: 

''No extraction shall be oonducted closer than two 
ht.mdred (200) feet to a property line nor closer 
than three hundred (300} feet fran the center line 
of any street, nor closer than four hundred (400} 

· feet tO the p::>int of intersection of the center 
lines of two streets" • 
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Relying upon Section 17 of the Surface Mining Conservation and Re-

clamation Act, APPellant Township argues that its mninq oidi.nance is OJntmlling. 
. . 

In Mil.Zer & Son Paving~ Inc. v. Wri/tstown Township J2 _Bucks Co. L Rep 239 (1978) . n 
the Appellant raised the same question.· Mi Z Zer & Sons Pcwing Inc. challenged 

the validity of the Wrightstazm Township zoning ordinances, which also has a 300' 

setback limitation on the basis that it was preenpt.ed and. superseded by 
4 

the less restrictive Surface Mining Conservation and. Reclamation Act. The 

-~ County Court, __ ~g_j;.hro_pgh Judge Rufe OJnstrued Section 17 of the Act .. 

as follows: 

- ... __ .. _ -- =-. ----·-:-, 

"The exception of zoning ordinances is a clear, 
unequivocal, ~ied exanption fran the supersession or 
:gr._eernpti.on. of. :thtL.S~_p,£e Mining, Conservation and -Reclama.- -
tion Act, and while ~--do oot really believe that -was the 
intent of the legislature, that is certainly the clear and 
plain effect of the language as set forth in ~ection 17. 
We do oot propose to judicially "legislate" sorrething dif­
ferent fran that plain language by speculating what the 
legislature "really intended.!! --

It c6uld oot be made clearer, that the mninq ordinance of Hilltown ~m-
. 5 

ship is IX>t pi:ee:tpted by the Surface Mining Conservation and Reclamation Act • 
.. 

__ ..;..:uw ._ _ _ __..........~;j.;nce. ;t:he.~.is..oot...~, the seaJnd question-is whether 

DER IlUl.St OJnsider local zoning when passing u;:on- a variance request. Although 

oothing in the statute or regulations expressly so provides, we find that DER is 

~-W~-¥.ti..9J:.~ J;.L::~' 27,of .. the.~vania Constitution:-t:o-:-~ -- · -

pliance with loCal zoning since the Municipalities Planning Code, Act of July 31, 
. 

1968 P.L. 805 1 as cunended, 53 P.S. §10101 .et seq.· is an applicable statute(s]• •.• relev. 

3. "Except with respect to Zoning Ordinances 1 all local 
ordinances and enactments pJ:JJ:IFOrting to regulate sur­
face mining are hereby supersedei. The Ccmronwealth 
by this enact:Irent hereby preanpts the regulation of 
-~~ce.m.ining operations as herein defined." 

4. The Regulations pronull.gated under the Act further require a twenty­
five foot setback fran any property line. 25 Pa. Cede Chapter 77. 92 Sub­
Chapter E Section 77.102 (.f) 6 • 

.. _ 5. The decision of '"'the. Bucks.-County Court was appealed to O::.nnonweal th 
Court and was upheld on the opinion of Judge Rufe. 405 A.2d 568 (.J.979). 
h'hile an appeal to our Suprerre Court is pending 1 we believe ourselves :t::ound 
bv the latest decision. · 
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to pz:ot.ection of the canronwealth's public natural resources," Payne v. Kassab~ 

14, Pa. Ccmrcnwealth Ct. 491, 323 A~2d 407 (l974}; affi.J:med 361 A.2d 448 (1977); 

Citizens for Orderly P'I.'ogress v. DER~ 36 Pa. CcmiD:nwealth Ct. 192, 387 A.2d 989 

(1978). 

'!his lx:lard is aware that the above described duty to consider local 

zoning inp:>ses sate practical problems lJtX'll IER. There may be separate pt:oceed­

ings pending, concerning the validity of :zoning before the relevant Court of can­

mn Pleas. In such an instance we do oot feel that DER need await the outcx:me of 

the camon Pleas Court proceeding before passing upon a permit or variance which 
6 

might be affected by local zoning. 

In this regard, it is interesting to oote that when the Wzoightstozun Tozun-
. 7 . 

ship .case was before this i:oard on a related isSue in the case .!>f Wzoights"tobm 

TOb1nShip et a'L. v. DER and Mi'LZer & Son Paving Inc.~ Pe1.'11tittee 75-307-W, 

1977 EBB 312, we· said: 

''There is sate question whether the statute row before 
us (Surface Mining Conservation and Reclamation Act) 
goes further than the Solid Waste Management Act by 
expressely preserving zoning regulations. This, lx:M­
ever, does not change our opinion. Since we have already 

·---•.: ........ ~ .g:mcl.JJ<jed that.it-.. is. the CCJmcn. Pleas Court 'Which mJSt .. , . 
decide whether local zoning requiralents are being canplied 
with. We are here again content to defer to the Bucks 
County Court on the zoning issue raised by appellant." 

6. Also, we believe that the DER and the EBB nrost apply the rm.mi.cipal zoning 
ordinances as it finds than. Neither should involve itself. in adjudicating the 
validity of local zoning ordinances or interpreting and applying special exemptions, 
conditional uses or variances. That relief still nust be sought from the local 
zoning hearing board or the municipal governing body as provided by the municipal 
planning code. . 

7. The Township appealed fran ·the grant of a surface mining permit under 
the Surface Mining Conservation and Reclamation Act to Miller & Son Paving~ Inc.~ 
and argued inter a'Lia that a local zoning ordinance was oot canplied with. OUr 
conclusion of law was "3. Neither the DER oor the Environmental Hearin9' BoaJ:d 

.. ...has .. jm:isdiction to. resolve _zoning questions-which are being litigated.. J..D_another 
foi:um, although this board will take judicial ootice of any final Court decision 
on such matters." 
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. , . -
However 1 when the zoning ordinance has been approved by the County Court and no 

appeal has been taken or where there has been m a-ppeal :frc::m or challenge of the 

zoning ordinance at the time of its pennit review 1 . DER must oonsider the ordi-

nance. since· DER failed to consider the Hill town Township ZOning Ordinance in 

the present matter, we must sust¢-n the_ appeal of Hilltown Tqwnship. (See in 

this regard e5feclally !Fox v. Central. Del.az.xz:re Corrmunity Col.Zege 475 Pa. 623, 

381 A.2d 448 (1977)J. 

1. 'lhe board has jurisdiction over the persons and subject matter 

of this app:al. 

__ .. _ ,_ _____ 2 •. DER.did..not .abuse_it$ ~tion or violate 25 -Pa. Code . .77.102-

(f) 6 or any other regulation in requiring Haines & Kibblehouse Inc •. to seek 

a variance for a mclama.tion plan which required the reroval of rock within 

... 100 .feet of a public road. 

3. Where a local zoning ordinance requires IICre restrictive setback 

or mining linii.tations near public mads, tha.h is ~ed by the Surface Mining 
' .. ~ ~ 

.. -~"' ......... O::ltlse:t::V'9.tion..and ..Recl.Qmation-kt..,.Ad:..of...May 31, 1945, P.L ... -l19&,·-aa.."t2mend-ed_, 

52 P.S. §1396.1, et seq . .# the foJ::m:r will oontl:c1, pursuant to Act I, ~27 of the 

Pa. Constitution. - J · 

zoning ordinance of Hill town Township, the decision to grant such variance must 

be reversed by the; board inasmuch as the ordinance takes precedence. 
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ORDER 

AND ~, this 30th day of September 1 1980, the appeal of Haines & 

Kibblehouse, Inc. tc> No. 79-:Q25-W is hereby dismissed~ The Appeal of Hilltown 

Township to No. SQ-035-W is hereby sustained, and the decision of DER granting 

the variance to Haines & Kibblehouse, Inc. is hereby reversed. 

•, 

DATED: September 30 I 1980 

PAUL E. WATERS 
ChaiJ:man 

DENNIS J. HARNISH 
Member 
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COMMONWEALTH OF PENNSYLVANIA 

~NVIRONMENTAL HEARING UOARD 
Blackstone Building 
First Floor Annex 
112 Market Slreet 

Harrisburg, Pennsylvania 17101 
(717) 787-3483 

E. ARI'HUR THO.MPSCN, et al Docket No. 79-185-H 

v. 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 
and iVICHARD SEt'lER COMPANY, rnc. and 
WICllARD-MILLER JOINT VENTt1<E, Intervenors 

Constitutional Law; 
Constitution of Pa. Art. I 

Sewage Disposal: 
· Revision of Official Plans 

ADJUDICATION 

By: Dennis J. Harnish, !J'.aember, October 16, 1980 

This matter is before the board on the app:al by certain residents of 

Horsham Township, M::mtgam:ry· County fran DER' s approval of an Act 537 plan re­

vision subm.i. tted by Horsham Township on behalf of the intervenor, Wichard Sewer 

Company, Inc. A hearing. was scheduled for the said app:al during April of 1980 

but the hearing was ]?Ostponed at the request of the appellants in order to allow 

them tiire to obtain counsel. Nevertheless, when the hearing was held in this 

matter on July 7 and July 8, 1980, appellants had still failed to obtain counsel 

and one of the appellants, Mrs. · Elizabeth H. Steele, acted as her own attorney. 

The board has now received from the parties their briefs and based upon 

said briefs, the notes of testinony taken at said hearing and exhibits introduced 
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thereat as well as a view of the area conducted by the above member, acting _as 

hearing examiner, we enter the following: 

FINDINGS OF FACI' 

1. Appellant, E. Arthur Thompson~ is an adu;tt individual and resident 

of Horsham Township, with an address of 705 Ce9ar Hill Road, Horsham Township, 

Pennlyn, PA 19004. 

2. Appellant, Albert M. Comly, is an adult individual and resident 

of Horsham Township, with an address of 954 Limekiln Pike, Maple Glen, PA 19002. 

3. Appellant, Elizabeth H. Steele, is ~ adult individual and resident 

of Horsham Township, with an address of 711 Oak Terrae~ Drive, Ambler, PA 19002. 

4. Intervenors, Ronald S. Mintz and Philip Miller, t/a Wichard-Miller 

Joint Venture, a Pennsylvania partnership with office address at P.O. Box 564, 

Wil_low Grove, PA 19090, is the owner of approximately 216 acres of land loca­

ted in Horsham Ta.-mship on which location it is deveioping a residential housing 

developnent for six hundred forty-eight (648) dwelling units on approximately 

eight thousand (8,000) square foot lots. ·The developnent is known as Cormtry 

Springs Developnent. 

..:-.-.·. 

5. Intervenor, Wichard Sewer Company, Inc. , is a duly organized Penn­

sylvania co:qnration with _offices located at P.O. Box 546 , .Willow Grove, PA 19090, 

and is the p~lic utility which will provide sewer service to the alx>ve-mentioned 

housing developnent. 

6. The lot sizes for the alx>ve develq:rnent are not· eohduci ve to on­

site septic systems. 

7. In approving the 537 Plan revision for Horsham Township relative 

to the subj~ tract, DER deteJ:mined_ that sewage treatrrent to_ be provided by the 
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Wichard Sewer Company was the nost viable alternative to provide sewer service to 

the tract at this tine. 

8. There is no evidence that this alternative will have any adverse 

econanic :impact UJ;:Qn the citizens_ of Horsham Township. 

9. There is no evidence that this alternative will have any adverse 

environmental :impact. 

10. Implementation of this al ternati V!3 will not deter the PJ70Vision 

of sewerage services to the problem areas of the surrormding r:ortion of Horsham 

Township and, in fact, the Wichard Sewer plant may provide an option for partially 

addressing these problems. 

11. Implem:mtation of this alte.rnative will have no effect upon the 

a).te.rnatives presented by the Environmental Impact ·statement recently published 

by EPA for this area · sinc.:e EPA has deleted Country Sprinc;s Developrent fran the EIS 

and has concluded that this will_ not bias or eliminate any alternative. 

1.2. Country Springs Developnent received conditional use zoning ap-

proval from Horsham Township for the entire t:.:-act and also received preliminary 

and final subdivision plan approval for phase 1 of the development which includes 

223 units. 

13. The Wichard Sewer Company, Inc. has received a certificate oi con­

venience from the Pennsylvania P.U.C. to provi.de sewerage service to Country Sprin1 

Developrnent. 

14. Horsham Township adopted the subject plan revision by resolution 

enteJ::ed on a DER fo:rm at a regular business rreeting. This was the precedure util-

ized by the Township for adopting all other plan revisions which have to date been 

sul:mi tted by the Township to DER. 

15. Sewer District "D" established by ordinance by Horsham Township did 

oot fo:rm a r:ortion of the Township's Offical Plan and was not altered by the subjs 

plan revisio~. 
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16. No public sewage ·savices are presently available in the vicinity 

of the Country Springs Develo:pnent and none will be available for a period of up 

to 7 or :nore years. 

17. The Horsham Township Water Authority has represented to DER that 

it can supply 225,000 gpd of water to Country Springs Develo:pnent fran its present 

system without requiring any new wells. 

18. The proposed· Wichard Sewer Company sewage treai:J:ne?.t plant ~uld 

discharge into Park Creek upstream fran at least one Horsham Township Park. 

19. The effluent limits as set in the NPDES pennit issued to Wichard 

Sewer Company will protect all present and future uses of Park Creek as well as 

DER's water quality criteria for that receiving s.trearn. 

DISCUSSION 

The intavenors, Ronald S. Mintz and Phillip Miller t/a Nichard-Miller 

Joir;l;t Venture, are atterrpting to develop a tract of approxi1·nataly 216 acres of 

land located in Horsham Township,. Montgomery County _by constructing some 648 

dwelling units thereupon (each unit being located on a lot having an area of 

approximately 8,000 square feet). The above d.:scribed pro:pJsed developnent, which 

is known as Country Springs Developnent, was pennitted, following hearing, by 

Horsham Township as a conditional . use 1.mder the township • s ·zoning ordinance and 

the first phase of this developnent, including 223 units, has received preliminary 

and final subdivision approval from the township. 

Because the small lot sizes involved precluded replacement of on-lot 

sewage dis:pJsal systems, the intavenors decided to address the sewage dis:pJsal 

needs of the pro:pJsed develo:pnent via a sewage collection system. No public 

sewer service presently exis~ near. the prQI=Osed Country Springs Developnent and 

the intavenors v-Tere advised by the Horsham Township sew& Authority that rone 
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would be available in the near future. Thus, the intervenors also detennined 

that it would be necessary to construct and operate a sewage treatm:mt plant to 

service their developnent. 

To effectuate this design the intervenors incorporated the Wichard 

Sewer Company, Inc. and that entity applied to the Pennsylvania P.U.C. for a 

certificate of convenience to operate a sewage treatment plant. 

The Wichard Sewer r..ornpany, . Inc. also applied to Horsham Township to 

have· that township's sewage facilities plan revised to show the Country Springs 

Developnent being serviced by a private sewage collection and treatment system 

owned and operated by the said corporation. The township obliged Wichard Sewer 

canpany by submitting such a revision to DER and it is l..lJ:X)n DER's approval of 

this plan revision that the instant appeal is based. 

It is worth noting that the present appellan1,;.5 and other residents of 

Horsham Townshi? have fought the intervenors ' attempt to develop Country Springs 

at every turn. At least six actions have been joined m a v-ariety of forums 

having to do with zoning and plan approvals for . the proposed develop-rent as well 

as the certificate of convenience issued by the P. u.c. to Wichard Sewer Company. 

Apparently, the present appellants did not prevail in any of the other 

forums and, natUJ:ally, ·they desire to litigate here the wisdom of allowing the 

Country Springs Developnent to proceed as planned as well as the environrrental 

consequences of the proposed sewer system. However, Ccrmonweal th Court has 

clearly dete.J:mined that neither DER nor this board ma.y s~nd guess local zoning 

and planning decisions. In Delaware County Community College~ et aZ v. Fox~ et 

aZ, 20 Pa. Ccrmonwealth Ct. 3j5, 342 A.2d 468 (1975), Ccmronwealth Court held: 

"As we read the Se'Nage Facilities Act, the 
function of the DER is merely to insure that proposed 
sewage systemS are in conforrni ty with local planning 
and consistent with statewide sucervision of 'Hater 
quality management; it is the loCal goverrmen~ agencies, 
who are responsible for planning, zoning and other 
such functions." 20 Pa. Cornronwealth Ct. 335, 351-352 
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Even though, as per Fox, supra, appellants cannot, here, litigate 

local zoning and planning issues, it is appropriate for this l::oard to review 

DER 1 s plan approval to determine whether 1) DER complied with all applicable 

statutes and regulations relevant to the protection of the Ccrmol'lWealth 1 s public 

natural resources; 2) DER made a reasonable effort to reduce the environmental 

incursion to a minimum and 3) that the environmental haJ:m which v.ould result 

from ,the proposed sewage system does not so cl~ly outweigh the benefits to be 

derived frcm that system that to proceed further v.ould be an abuse of DER 1 s dis­

cretion. Payne v. Kassab, 11 Pa. Cormonwealth ct. 14, 312 A.2d 86 (1973); Fo::c, 

supra; Concerned Citizens for Orderly Progress v. DER, 36 Pa. Cormonwealth Ct. 

192, 387 A.2d 989 (1978). 

Viewed against this standard of review, several of the issues raised by 

the appellants deserve tc. be discussed. 

A. ·.. Horsha!n Township 1 s adoption of the plan revision. 

First, appellants, correctly, note that, pursuant to 25 Pa. Code §71.16(b), 

DER cannot consider for approval a sewage facilities plan revision unless it is 

accompanied by evidence of rmmicipal adoption. 

_Appellants acknowledge that Horsham Township did adopt the plan revision 

in question and a copy of a DER fm:m upon which the township 1 s adopting resolution 

is entered is of record. Appellants, hbwever, argue the Horsham Township's re­

solution is an improper and ineffective adoption. 

In this regard, appellants rely upon Horsham Township 1 s ordinances 201 

(6000) and 6010 and its Horne Rule Charter, all of which are of record. Appellants 1 

intial argurrent is that, pursuant to §3 of Ordinance 201 (6000) the location of 

sewers in the township had to be designated by ordiriance and only by ordinance 
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while, their second argument _is. that pursuant to ordinance 6010, sewer district 

"D". was created which includes the intervenor 1 s proposed developnent and the 

Horsham Township Sewer Authority was exclusively ernp::lWered to sewer this area .• 

The board questions the merit of both argurrents. Addressing, the second 

argurrent first, ordinance 6010 does appear to empower the Horsham Township Sewer 

Authority to provide sanitary' sewer service to Area "D"· of the township but tr..is 

ordinance nowhere precludes or p~eernpts private sewerage projects_. In fact, Sec­

tion 13 of this ordinance clearly acknowledges the right of private systems to 

exist unless and until the township 1 s sewer system becorres available. 

As to the first argurrent, the record is clear that the plan revision in 

question did not alter Sewer District "D". which remains the sarre area today as it 

was prior to t.~e plan revision. Thus, even if ordinai ·;es 6000 or 6010 require 

·that sewer districts can only be changed by ordinance, nothing in said ordinances 

requiras that an Act 537 plan revision be adopted by ordinance as opposed to 

resolution since the plan revision per se does not change the sewer district. 

Appella:..1ts also argue that, pursuant to the Horsmim Township Hane Rule 

Charter, a public notice (§211. 6) ~d public hearing . (§501) were required prior 

to township approval of the plan revision, whereas the resolution in question 

was passed at a regular business session without: prior public notice. Again, 

the board has difficulty in agreeing with the appellants. All other Act 537 plan 

revisions sul:rni tted to DER by Horsham Township (and those of rrost other rnunici­

p:Uities) have also been aOJrnplished by resolutions (rather t.~an ordinances) adopts 

at regular business sessions. Thus, it v.ould appear that the Horsham Townsr..ip 

supervisors, the ·elected officials resr:onsible for iropletrenting the Horne Rule 

C11arter, did not interpret this Herre Rule 01a.rter as requiring t.'"le notice and 

hearing sought by appellants. 
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M:>reover, Mrs. Elaine Hughes, a Township Supervisor and witness for the 

appellants did not assert that the procedure used by the township supervisors 

in adopting the instant plan revision were legally improper but- rcerely that these 

procedures were unwise considering the controversial nature of the CountJ:y Springs 

Develop-rent. 

Furthenrore, assuming, arguendo, that either of the appellants' argu-

ments regarding procedural defects in Horsham Township's adoption of· said plan 

revision was well-founded, these arguments are addressed to the wrong forum. In 

Buakinqham Township Civia Association v. DER, et at, 1977 EHB 236 this board was 

also presented with an appeal from a DER approval of a sewage facilities plan and 

appellants there, too, raised the procedures whereby the ·sewage facilities plan 

was adOpted. As this lx·.lrd noted in Buckingham, supra: 

"The essence of appellant's complaint relates to the 
alleged illegality of actions taken by the township 
supervisors~ Beyond doubt, this board has no juris­
diCtion to review and detennine the propriety of actions 
of the township supervisors. Administrative Code §1921A, 
71 P.t. §510-2l(a). As a matter of law, any challenge 
to the procedural regularity of ordinances and resolutions 
adopted by second class townships must be made •Nithin 30 
days in the court of comron pleas. 53 P.S. §65741. From 
our cursory examination of the applicable la\'1, it ap­
pears that that is the eXclusive procedure for making 
procedural challenges to ordinances or resolutions. 
Hodge v. Zoning Hearing Board, 11 Pa. Commonwealth Ct. 
311, 312 A.2d 813 (1973); Griffith v. McCandless Town­
ship, 366 Pa. 309, 77 A.2d 420 (1951). Certainly, this 
board could not invalidate any action taken by the town­
ship supervisors. The thrust of appella.'1t' s p::Jsi tion has 
to be that the board should declare the department's order 
arbitrary, capricious and unreasonable because the town­
ship supervisors acted improperly, even though there has 
been no official detennination that they did so act, and 
neither the department nor this board v.l:luld be qualified 
to determine that they did act improperly. It does not 
appear to us unreasonable for the department in reviewing 
a private request to assume that the official sewerage 
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facilities plan adopted' by the township was properly 
adopted. In fact, they could not assume othenvise. 
If the supervisors were to revoke their prior action 
or if it were revoked by action of a court of competent 
jurisdiction, of course the depart:ment could no longer 
conclude that a sewer extension to intervenor's property 
was consistent with the official sewage facilities plan." 

This board's Buckingham opinion finds indirect support in the opinions 

of the Court of Canm::ln Pleas of M:Jntganery County and Corrm::mwealth Court, which 

are attached to appellants' brief. Both of the said Courts ~ejec:ted appellants' 

attetrpt to raise the township's Horre Rule Charter in an attack on Horsham Town-

ship's zoning ordinance. The Courts found that th-3 Home Rule Charter did not 

supersede the Municipalities Planning Code. Similarly, this l::oard finds that 

the Horre Rule Charter does not supersede the Se.vage Facilities Act or the regu­

lations promulgated thereunder. Since as appellants ~·.::knowledge on page 12 of 

their brief, "[t]here. is nothing in any of the acts that states amendments to 

the sewage facilities plan must be by resolution or ordinance", this l::oard can 

find nothing wrong with DER' s acceptance of Horsham Township's resolution as 

evidence of the 'Wwn.ship' s adoption of a plan revision. 

B. Environrrental Concerns. 

1. Water Supply 

Appell~ts' environmental concerns with regard to ·the prof:Osed Country 

Springs Developnent center around feared depleticn of the township's grmmdwater 

supply and pollution of Park Creek. 

With regard to the groundwa:ter issue, appellants did introduce evidence 

that the groundwater resources of the township are a limiting factor with regard 

to future developnent in the tcwnship. 
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Appellants also attempted to introduce evidence regarding p:Jtential p:Jl­

lution of the groundwater by trichloroethylene as well as p:Jllution fran Park 

Creek (which could, it is alleged enter the acquifer during drought cxmditions). 

Of course, any p:Jllution of the acquifer could reduce the availability of that 

PJrtion of the acquifer as a groundwater supply and thus this PJllution, if any, 

could have an .impact on the township's available water supply. The intervenors 

strenuously objected to much of the groundwater PJilution evidence and it was 

excluded from direct testinony. Nevertheless, groundwater PJllution and its 

nexus \'lith groundwater supply is discussed in appellants'. Exhibit 15 which is of 

record. 

The problem with appellants' evidence is "that it is qualitative rather 

than quantitative in nat·.Ire, i.e., even if one accepts the appellants' evidence 

there. is no indication of how much groundwater v.ould be affected. The Horsham 

Torimship Water .A,uthority has represented to DER that it can supply the 225,000 gpd 

of water needed by Country Springs Developnent from its present wells. 

Dr. Henry A. Bart, an expert witness for the appellants, could not 

refute the Authority's representation but rather could merely suggest, on page 

100 of the notes of testinony, that "it is conceivable that· the aquafer(sic) ... 

v.ould be overpl.llTip!=d". Of course, al.rrost anything is "conceivable" and s:ince 

Dr. Bart's conclusion was not based on any hard evidence of present withdrawals 

from the acquifer underlying Horsham Township, appellants have not satisfied their 

burden of proof on this issue. (See §21.101 (c) (3) of this board' s· rules.} 

2. Park Creek 

As to the environmental i.TOpact of the praposecLdischarge into Park Creek, 

on wildlife and the township parks it is of ·record t.hat the prop:Jsed sewage treat­

ment plant v.ould discharge to Park Creek above at least one township park, a park 

in which fishing and ice skating and wildlife are arrong the present uses. 
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Although the actual quaii ty of the effluent which v.ould be discharged 

into Park Cre<=>-k. from the Wichard Sewage Treatment Plant is govemed by the NPDES 

pennit issued by DER to that company which is !£!:_in issue in this proceeding, Art. 

I, §27 requires that DER, in approving a plan revision calling for a surface dis-

charge, must consider the environmental impact of that discharge. DER has done 

so in the instant matter. Mr. Glenn Stinson, a DER official testified that he 

was responsible to obtain water quality infonnati~n from DER 1 s Bureau of Water 

Quality Managerrent to guide DER 1 s Bureau of Cornnunity Environmental Control in 

reviewing Wichard 1 s plan revision. 

·Mr. Stir .son did obtain such infonnation from Mr. James J. Ridolfi who 

was a planning engineer for Bw:M. Mr. Ridolfi testified that he found it was 

technologically possible for the effluent from the proposed Wichard sewage plant 

to be treated at a level 'Nhich v.ould ensure that the present and future uses of 

,Park Creek v.ould be sustained and that DER's water quality criteria for Park 

Creek v.ould .be met. 

Appellants introduced no evidence to cnnnter Hr. Ridolfi 1 s testi.rrony. 

Thus, on this record tl1ere is !E. evidence that the proposed se.vage discharge 

would hann Park Creek in any way. Because the aopellants have not been able to - . 
derronstrate that the proposed project will cause any environmental damage the:re 

is no need to minimize the environmental incursion or to balance environmental 

damage against social benefit Concerned Citizens~ supr~. 

C. Planning Agency Cornnents 

· The appellants also suggest that DER failed to ronsider the a:mnents 

of the M::lntgomery County Municipal Planning Authority, the "area wide planning 

agency" as required by 25 Pa. Code §71.16 (e) (2) • 
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The problem with this argument is that Mr. Stinson testified that he 

did consider the negative comnents of the M::PC but that in view of Horsham Town­

ship's zoning and subdivision planning approvals of Country Springs Developnent, 

he decided to approve the plan revision anyway. In view of the fact that com­

prehensive planning is abstract and recornnendato:cy as oppJsed to the zoning which 

implements that plan Duran Investments v. Muhlenbexog Tow~ship Boaxod of Comm-::ssionex>s, 

10 Pa. Colrm:)nwealth ct. 143, 309 A.2d 450 (·1973), Mr. Stinson (an~ consequently, 

DER) cannot be held to have abused discretion in relying upon zoning rather than 

comprehensive planning. 

D. Econanic and Planning Issues 

The appellants' final argument rests on the fact that Horsham Township 

and the neighboring Townships of Wanninister and Warrington have submitted plans 

and application; for sewage facilities construction grants to the United States 

Envirbrurental Prc.,tection Agency for an area generally including the locus of 

Country Springs Developnent. 

Appellants urge, alternatively, that plan approval for Country Springs 

Development is premature pending a general solution to sewerage problems in the 

area and/or that the economic impact of pennitting a private sewerage project 

on the costs of sewering the remaining pJrtions of Horsham Township has not been 

considered. In fact·, U.S. EPA's Draft Environmental I:rrpact Statement for the 

above described sewerage project drew conments along the lines of apellants' 

concerns. 

EPA, however, has answered those concerns in its final EIS and in its 

letter dated August 7, 1979 to DER (which are of record) • Essentially, EPA has 

deleted Country Springs Developnent .from the ~ea covered by the EIS. M:>reover, 
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EPA has affirrred, in its August 7·, 1979 letter, that deletion of Country Springs 

w:)uld not bias or eliminate any of the alternatives considered in the EIS. 'Ihus, 
I I 

there is no planning problem with regard to the plan approval vis a vis the EIS. 

As to the economic issue, appellants did not introduce any evidence to 

show that allowing Country Springs Developrrent to proceed w:)uld increase the cost 

of· sewering existing problem areas in Horsham Township. If. anything, the existence 

of the Wichard Sewer Company plant and an agreement between the Horsham Township 

Sewer Authority and Wichard Sewer Company w:)uld seem to offer the HI'SA another 

option for addressing present needs. 

Apparently, appellants believe that intervenors should wait for seven 

or nore ye~s before proceeding with Country Springs Development in order that 

the ne.v units L"'l this de: · ·elo:r;:ment could be added to existing homes to reduce the 

costs/unit for sewering the existing hcmes. Havever, aJ?pellants forget that ab-

sent an approved sewage disposal system the 216 acres in question will remain, 

as it presently is, completely undeveloped which certainly .....uuld not help to 

defray the cost of any prot=esed system. Under the circumstances, \ve find th~ 

DER was not arbitrazy and capricious in rejecting appellants' suggestion. 

CONCLUSIONS OF LAW 

1. 'Ihe board has jurisdiction over the parties and subject matter of 

the appeal. 

2. DER has not viola_ted the Se11age Facilities Act or any statute or 

regulation in granting the plan approval here in question. 

3. DER has not violated its duties as a trustee under Article I, §27 

of the Pennsylvania Constitution in granting the plan approval here in question. 

-236-



--- ~ ... ,, .,,_..,.:.....,._,: .• --.- .. .._d.:. ..................... -~....J ... • •• :.-... : .•• . ~- .t ·'-. · • , •'' · . . ,.,-.....:; ... ·: .• :::;;·.·~ .. ·•~--~--····.;.-..;-. ... ~'-•··--'" -·· •..•• • ... ..: .. - .:...~i.:.... .... -. ...;..~:.:- ..... --- · ... - • : . 

. . 

ORDER 

In view of the arove analysis, DER's approval of the Sewage Facilities 

Plan Revision for Country Springs Developrent is upheld and. the c;tppellants • appeal 

is dismissed. 

DATED: October 16, 1980 

' -. .:. . 
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ABINGTON TOWNSHIP 

vs. 

CO}'~!ONWEALTH OF PENNSYLVANIA 
ENVIRONMENTAL HEARING BOARD 

Blackstone Building 
First Floor Annex 
112 Market Street 

Harrisburg,Pennsylvania 17101 
(717) 787-3483 

COHMONt.JEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRON}ffiNTAL 
RESOURCES 

DOCKET NO. 78-012-s 

Federal Clean tvater Act 

AD J U D ... C A T I 0 N 

BY THE BOARD: 

Under and by virtue of the provisions contained in Section 201 

(g) (1) o.f the "Clean tvater Act of _1977", 33 USCS §1281 (g) (1), the 

Administrator of the Environmental Protection Agency ( EPA ) is 

authorized to make grants of· funds to, ~-nter a.lia, any_ municipality 

for the construction of publicly owned "treatment works"1 

Before the E.P.A. can approve any such grant, it must determine, 

inter alia, that the project for which the grant is sought has been 

certified by the appropriate state water pollution control agency as 

entitled to priority over other such projects. See Section 204 (3) of 

- the "Clean Water Act of· 1977", 33 USCS § 1284 (3). 

1The term "treatment works" means, inter alia, sewerage collection 
systems. See Section 212 (2) (A) of the Clean ~vater Act of 
1977, 33 uses § 1292 (2) (A) and 40 CFR § 35.905. 

. ' 
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On December 13, 1977, Abington Township_ (Abington) a township 

of the first class situate in Montgomery·County, by its special 

counsel, made a written request to the Commonwealth of Pennsylvania, 

Department of Environmental Resources (DE R ), the water pollution 

control Agency for this Commonwealth, that DER certify for federal 

funding the construction of a collector sewer which would service 

a certain area of Abington Township. 

On January 6, 1978, DER, by an authorized employee, denied 

Abington's request for certification. On February 6, 1978, Abington 

filed an appeal from that denial to this Board. 

On April 10, 1978, DER filed a motion to dismiss this appeal 

on the theory that since a denial of a reque·st for certification is 

not an appealable action, we had no jurisdiction to entertain such a 

challenge. 

On Au~ust 7, 1978, we entered an opinion and order in which 

the mot~?n to dismiss was denied. On A~gust 28, 1978, DER filed 

with t·his Board a petition for reconsideration of our order in which 

we denied its motion to dismiss and a request for argument en bane. 

We denied this petition on September 20, 1978. 

Sine~ many of the facts whi.ch were relevant to this appeal 

were undisputed, Abington and DER entered into two pre-hearing 

stipulations, both of which were made a p3."rt of the record at the 

commencement of the hearing on the merits of this appeal; this 
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hearing was held 6n April 20,. 1979. Furthermore, there was a 

stipulation at the commencement of said hearing ;hat all exhibits 

whicn each party intended to offer would be admitted without more. 2 

FINDINGS OF FACT 

L. Abington is a township of the first class, situate in 

Montgomery County, Pennsylvania. 

2. In 1971, Abington adopted an Official Sewage Facilities Act 

Plan, ·required under and by virtue of the provisions contained in the 

.Pennsylvania Sewage Facilities Act, the Act of January 24, 1966, 

35 P.S. § 750.1, et. seq. 

3. In said Official Sewage Facilities ·Act Plan, an area. of 

Abington known as the Washington Lane/Rydal area was designated as 

an area in which it was critical for a sewage collection system 

( ·Collector ) ~c be installed. 

4. In said Official Sewage Facilities Act Plan, it was provided 

that the sewage which \vould be collected in the Collector would 'b.e 

conveyed for treatment to the Sandy Run Sewage treatment plant, 

which was owned by Abington and which is situate in an adjacent 

municipality, U~per Dublin Township. 

5. -Abington, along with several other municipalities, is situate 

in the watershed of Pennypack Creek. 

6. In March, 1973, Abington and Lower Horeland Township Authority 

( w~A ) submitted an application to DER for the construction and the 

2After June 19, 1979, the date when Abington, by counsel, suboitted 
its initial post-hearing brief, there was a significant change 
in the position of DER as to the issu~ in dispute in this appeal. 
Furthermore there was a sign~ficant post-hearing developue~t which 
has als.o altered the issues. to be decided herein. We will deal 
with this change and this development later in this Adjudication. 
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operation of a sewage system,. including several collector sewers 

and interceptor sewers to the City of Philadelphia to service certain 

sub-drainage basin areas in an area which was designated as the 

"Central Pennypack Creek Drainage Basin". At the same time, said 

entities filed an application to DER that it certify said project 

as entitled to sufficient-priority so as to cause EPA to issue a . . 
federal grant for such project. These applications shall collectively 

hereinafter be referred to as the "Interceptor Application". 

7. Although Abington believed it to be crucial that the 

Collector be constructed at the time when the Interceptor Application 

was filed, and although such Collector was to be located in the 

Central Pennypack Drainage Basin, a request for funding of the 

Collector was not included in the Interceptor Ap~lication. This 

was due, 'primarily, to the fact that numerous residents had made 

known toAbington their opposition to the construction of the Collector, 

and, secpndarily, to the fact that Abington's' engineering 

consultants were uncertain, in March, 1973, that the Collector was 

eligible for federal funding. 

8. At or about the same time when rhe Interceptor Application 

was submitted, the Bryn Athyn Borough Authority ( BABA ) submitted 

an application to DER for the construction of sewers and a spray 

irrigation system to serve the Borough of Bryn Athyn, -,;.;hich 

is also located in the Central Pennypack Drainag.e Basin. At the 

same time, said entity filed an application that DER certify said 
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project as entitled to suffic.ient priority as so to cause EPA to 

issue a federal grant for such project. .These applications shall 

collectively hereinafter be referred to as the "Spray Irrigation 

Application". 
. 

9. On August 12, 1974, DER submitted its fiscal year 1975 

federal construction grant priority list to EPA. DER requested 

federal funding for 58· of the projects described in said list. DER 

ranked the Interceptor Application 33rd on said list; DER ranked the 

·spray Irrigation Application 9lst on said list. 

10. EPA refused to approve either of said applications for 

federal funding because it contended that they conflicted with each 

other. EPA requested that DER take appropriate steps to resolve 

these conflicts. 

11. The conflict over whether an interceptor or spray irrigation 

proposal was the most cost-effective alternative to treat the waste­

water flow from the central Pennypack Creek drainage area was a 

reason for the great delay in producing an appropriate treatment 

program. 

12. ·An overall project to treat sewage generated in the water­

shed of Pennypack Cree-k has appeared, in one form or another, on the 

pr~ority list prepared by DER, with a fundable priority in every 

year since the 1973 Interceptor Application was first listed on the 

fiscal year 1975 list. 

13. -The Collector will be a component part of any such 

overall project. 
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14. At the same time when Abington.was preparing and 

submitting the Interceptor Application, Abington.was also preparing 

to upgrade the level of treatment at the Sandy Run Sew~ge Treatment 

Plant in response to a notice from DER so to do. 

15. It was planned that the wastewater to be conveyed in the 

Col~ector would flow to said Sewage Treatment Plant until such time 

as the overall project to treat sewage generated in the watershed of 

Pennypack Creek ( Central Pennypack Sewerage Project ) was completed. 

16. In March, 1974, Abington submitted an application to DER 

for a permit for the upgrading of said sewage Treatment Plant and an 

~pplication to DER that it certify said upgrading_ project ~s entitled 

to sufficient priority so as to cause EPA to issue a federal grant 

for such project. 

17. Although DER would have given consideration to certifying 

the Collector as fundable in said Sewage Treatment Plant upgrading 

project, Abington refrained from including the Collector in its 

federal grant application for said project. 

18. The Sandy Run Sewage .Treatment Plant gran.t application was 

certified by DER to EPA on October 22, 1975, and on September 16, 

1977, EPA awarded Abington a grant for said upgrading project. 

19. In 1974, Abington passed resolutions authorizing the 

construction of the Collector and on November 18, 1974, DER issued 
·' a permit to Abington approving such construction. 

20 Abington was delayed in its efforts to construct the Collector 

because of opposition to such construction from residents of the 
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Washington Lane/Rydal area. ("Residents"). The opposition was mani­

fested, inter alia, by the filing of protests against Abington 

in ·the Court of Conn:non Pleas of Montgomery County ("Court") in 

August, 1974 and May, 1975. 

21. On February 27, 1976, DER issued an Order to Abington 

to proceed wit~ the construction of the Collector and to complete 

such cotlstruction by May 1, 1977. In said Order, DER made findings 

that the Collector was· necessary to eliminate groundwater pollution 

from malfunctioning on lot sewage disposal systems, that such 

construction was e9onomically feasible and that the Collector would 

provide the least cost overall solution for the permanent elimination 

of health hazards and ground water pollution. 

22. Certain of the Residents filed an appeal from said Order to 

this Board in t1arch, 1976. This appeal was captioned as Samuel 

Persky, et. al. v. Department of Environmental Resources and Abington 

Township, Intervenor. This ·appeal was docket'ed at . our Docket 

No. 76-038-D. 

23. By reason of the above mentioned litigation, Abington was 

unable to proceed with the sale of bonds to finance the construction 

of the Collector and with the acceptance of a low bid of $641,935. 00, 

which had _peen submitted in response to a solicita'tion ~or bids. 

24. During ~he course of settlement negotiations inthe appeal to 

this Board from the DER Order of February 27, 1976, directing Abington 

to proceed with the construction of the Collector, counsel for the 

Residents inquired as to whether DER could certify the Collector 
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construction project, by itself, as entitled to priority for federal 

funding. DER replied in the negative to this inquiry on the theory 

that the Collector construction project, by itself, did not have 

sufficient priority points for such funding. 

25. .Thereafter, counsel for the Residents inquired as to 

whether DER could include the Collector construction project in the 

Central Pennypack Sewerage Project, earlier studies with regard to 

which were then causing DER to lean toward a conclusion ~hat a spray 

i~rigation system was the most cost effective treatment alternative 

for said watershed. 

26. On June 23, 1976, the Court took action which resulted in 

the dismissal of the protests which had earlier been filed therein 

by the Residents. This action was appealed to the Commonwealth 

Court of_ Pennsylvania by the Residents. 

27. On June 28, 1976, Marshall Cashman who was the chief 

administrator of the federal grants program for DER wrote to the 

Township with regard to said second inqu~ry made by Counsel for the 

Residents and stated as follows: 

"This is in regards to your inquiry whether the proposed sewers· 

for the Washington Lane Area are eligible for a Federal grant 

if the Pennypack Study project results in the preparation of a 
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Step 2 application upon _the return of pending Step 3 applications 

from the affected municipalities. 3 

The Washington Lane Ar~a of Abington Township would be 

eligible for inclusion in a Step 2 application for the Pennypack 

Study project. This area would be in addition to the areas to 

be sewered as proposed in permit application no. 4673406 pending 

with the Department. Therefore, all construction cost associated 

with collection and conveyance and also treatment under the 

spray irrigation alternative would be included as eligible 

ccsts in the Step 3 grant. 

Pennsylvania's aJ.location of Federal fur..d.s is sufficient to 

fund the Pennypack Study project Step 2 application and the 

return of the Step 3 application will not jeopardize the fund­

abil~ty of the Township's project. wnen the Step 2 application 

is completed, it will be certified to the Environmental ProtectioTI 

Agency for funding immediately. The funding of Step 3 "vill 

- follow on a timely .bas.is .The priority points (65) assigned by the 

·Department for the Township should not change. The project 

will remain reachable for funding provided Federal monies are 

made available." 

3The construction of federally financed waste treatment projects 
is generally accomplished in three Steps: Step 1, facilities 
plans and related elements; Step 2, preparation of construction 
drawings and specifications; Seep 3, building of a treatment 
works. The award of grant assistance for each step is a separate 
project requiring separate approval by a state and Ly EPA. 
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28. No Step 2 grant a~plication was prepared by Abington or 

by any other municipal entity immediately after Abington received 

said letter, notwithstanding the insights which were provided by 

DER to Abington therein. 

29. On Harch·7, 1977, this Board entered an Adjudication in 

the Persky appeal wherein.said appeal was dismissed and wherein we 

directed that Abington would have !3 months from the date of 

receipt of new bids·in order to construct the Collector. This 

Adjudication was appealed to the Commonwealth Court of Pennsylvania 

by the Residents. 

30. On May 3, 1977, the Commonwealth Court of Pennsylvania 

affirmed the action of the Court and on May 20, 1977, the Residents 

withdrew their appeal in the Commonwealth Court from our Adjudication 

in Persky. 

31. On August 3, 1977, the litigation surrounding the Collector 

having been terminated, Abington again &elicited biO.s for the 

construction of the Collector and received only one bid, in the amOunt 

of $915,092.50. 

32:. Since only one bid was submitted, Abington reinvited bids 

and on October 13, 1977, two bids were submitted, the low bid being 

$978.308.00. 

33. At this time, Abington attempted to pursue several additional 

avenues of obtaining federal funds for the Collector prior to awarding . 
. . 

bids and commencing construction of thereof. 
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34. By letter dated Oc~ober 14, 1977, Abington made application 

to EPA for funding of the Collector pursuant to 40 CFR §35.925-lS(b) 

(the "advance approval regulation") as part of the Central Pennypack 

sewerage project.· 
-

35. The advance approvai regulation permits advance authorizatior 

to construct "a minor portion of a treatment works" prior to the 

award of a· grant for the overall project, under certain circumstances 

as set forth therein. 

36. Abington had intended to award a contract to construct 

the Collector to the low bidder at a meeting of the Abington 

Commissioners on November 16, 1977, but delayed the award pending a 

response to its October 14, 1977, request to.EPA. 

37. The conclusion of DER that a spray irrigation system was 

the most cost effective treatment alternative for the sewage generated 

in the watershed of Pennypack Creek was incorporated in a document 

entitled "Conclusions - Waste Water Hanagement Study of the Central 

Pennypack" ( Pennypack Conclusions ) which was released on 

November 15, 1977. 

38: Shortly after the Pennypack Con·cl us ions were_ released,-

LTMA, Lower Moreland Township and Upper Moreland Township filed 

appeals to this Board fr'om said Conclusions ( Pennypack Appeals ) . 

39. By·letter dated November 28, 1977 to counsel for Abington, 

Haxine Woelfling, an-Assistant Attorney General employed by DER, 

expressed the concern of DER that Abington may not have been proceeding 
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expeditiously to comply with the Order of DER, upheld by this 

Boar~, to construct the Collectcr whether or not it received favorable 

responses to its inquiries regarding federal funding. 

40. By letter dated December 1, 1977, counsel for Abington 

responded to the Nove~ber 28, 1977, letter from Attorney Woelfling 

and indicated that although Abington had applied for federal funds, 

it did "not intend to wait ariy longer than this month (December) 

for an award" .. 

41. The request of Abington to EPA under the advance approval 

regulation was denied by l3tter dated December 8, 1977 from the 

EPA regional Administrator, Region III, for the reason that the 

Collector was not a minor portion of the Central Pennypack 

Sewerage project. 

42. At the suggestion of EPA that funding of the Collector should 

properly be pu:.:sued through a "treatment works segment" grant 4 in 

connection with the Central Pennypack sewerage project or an amendment 

to the Sandy Run Grant, counsel for the Township wrote DER a letter on 

4The term "treatment works segment" may be any portion of an operable 
treatment works described in an approved facilities plan, under 
40 CFR § 35.17, which can be identified as a contract or discrete 
subitem or subcontract for Step 1, 2, or 3 work. 40 CFR §35.905. 
There are circumstances under which a· grant for the construction of 
a treatment works segment can be awarded even though there is no 
approved facilities plan. These circumstances will be discussed 
later in this Adjudication. 
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December 13, 1977, wherein Ab.ington requested that DER certify the 

Collector for federal funding as either a "treatment works segment" 

of the Central Pennypack sewerage project, or in the alternative, 

as an amendment to the Sandy Run Grant. 

43. On December 14, 1977, subsequent to the filing of the 

Pennypack Appea_ls, DER returned the 1973 Interceptor Application to 

Abington and LHTA and the Spray Irrigation Application was returned 

to BABA. 

44. Also subsequent to the filing of the Pennypack Appeals 

DER submitted to EPA the fiscal 1978 construction grant priority list 

awarding the Central Pennypack Watershed Quality Hanagement Area 

(including the Township, Bryn Athyn Borough and Lower Moreland 
. 

Township as a single area) 72 priority points for Step 2 funding. 

45. On January 6; 1978, DER denied the requests for certification 

immediately above described. The reasons for this denial were set 

forth in a letter from C. T. Beechwood, the Regional Sanitary 

Engi~eer in the Norristown Regional Office o·f the Bureau of Water 

Quality Management of DER, in which it is provided, as follows: 

"This will acknowledge your letter rl.ated December 13, 1977 and 

confirm my telephone conversation with you on December 23, 1977, 

regarding your request on behalf of.Abington Township for advance 

approval of t_he construction of collecter sewers in the 

Washington Lane/Rydal area. 
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We cannot recommend advance approval for the construction of.the 

Collector sewers system for this project. 

We cannot consider the Collectors as a "treatment work segment" 

within 40 CFR §15.905-24 as it is not described in an· approved 

facilities plan. Concerning your reference to our June 28, 1976 

letter, no conditions of said let'ter are applicable at this 

time. Section 35.905-24 in itself has nothing to do with advance 

approval for construction and is not applicable. 

Similarly we cannot consider the Collectors sewer as an amendment 

to the outstanding Sandy Run Treatment grant as this would 

involve a change in scope that would b.e inconsistent with our 

policy. Furthermore Pennsylvania has vir~ually no monies 

available for change in scope projects. 

Forty CFR §35.925.;.18(b) is the section of the federal 

regulations to consider for advance construction which was 

commented upon by the EPA letter dated December 8', 1977." 

46 .· Abington prepared but did not file written applications for a 

treatment works segment grant and for an amendment to the Sandy Run 

Grant with DER; if such applications wou1.d have been filed they 

would have been rejected by DER. 

47. This denial by DER, of January 6, 1978, is th~ 

subject of the instant Appeal. 

48. Th·3 Pennypack Appeals were thereafter amended to encompass 

and challenge the return of said 1973 Applications. by DER and 

Abington intervened in said appeals in alignment with Appellants 

therein. 
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49. The Pennypack Appeals were dismissed by this Board by 

Order dated June 29, 1973 upon consideration of motions to dismiss 

fileq by DER and BABA. 

50. DER has $11,000,000.00 in reserve for grant amendments 

for fiscal year.l977. 

51. The total allocation of federal funds for waste treatment 

project grants to Pennsylvania for fiscal year 1978 was $196,000,000.0C 

52. The said $11,000,000.00 was not specifically obligated 

on the date when DER refused to approve the grant amendment which 

Abington requested. 

53. At- the- time when DER refused to approve the grant amendment 

which Abington requested, which involved a change in the scope of the 

Sandy Run Grant, DER had a general policy of refusing to approve change 

in scope grant amendment requests. 

54. Notwithstanding the various appeals which were still pending 

at the time, or. January 20, 1978, Abington issued a notice that the 

con2ractor the bid of whom it had earlier accepted, should proceed 

with the construction of the Collector .. 

55. The Collector was completely constructed and, for all 

intents and purposes, ready for service in December, 1978. 

56. Abington could have acted a great deal more promptly in 

officially articulating its request for federal grant funding for 

this Collector. 

We make the following additional Findings of Fact based upon a 

post-hearing stipulation into which the parties hereto entered on 

August 31, 1979. 
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57. An appeal to the Commonwealth Court was taken from our 

dismissal of the Pennypack Appeals. 

58. By agreement dated May 29, 1979, Abington,Lower Moreland 

Township, LMTA, Bryn Athyn Borough and BABA entered into an Inter­

municipal Planning Agreement( IPA ) for the purpose, inter alia, of 

submitting a grant application to complete the ,!ievelopment of a 

facilities plan for the Central Pennypack Creek drainage basin and 

to establish a definite procedure for completing such facilities plan. 

59. By Memorandum dated Hay 26, 1979, said municipal entities ap­

proved as to the fo:on of an agreement (the "Step 2 - Step 3 Agreement") 

for the design and construction of such facilities as may result from 

the facilities planning process subject to cerrain conditions contained 

in the Memorandum. 

60. On June 1, 1979, LMTA, on behalf of said municipal entities 

submitted to DER an application for a Step 1 federal grant entitled 

"Central Pennyp~ck Watershed Area Facilities Planning ·study" 

("Step 1 Grant Application"), which contained, inter alia, a schedule 

for the completion of the facilities plan. 

61. DER participated along with said municipal entities in the 

negotiations leading up to the execution of the IPA, the Step 1 Grant 

Application, and the S~ep 2- Step 3 Agreement, and.on August 3, 1979, 

certified the Application to EPA, which has already advised said 

municipal entities of its conceptual approval thereof. 
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62. The aforementioned ~ommonwealth Court Appeals were withdrawn 

by Abington, Lower Moreland ~ownship and .U·ITA by Praecipe to 

Discontinue Appeal filed with the Commonwealth Court on or about 

July 20, 1979. 

DISCUSSION 

If a~ything can be said to be clear, given tne problems which 

have pervaded the entire effort to provide effective sewage treatment 

in the Central Pennypack Creek Drainage Basin, it is clear that it 

was crucial that the Collector ·be constructed. 

It appears. to this Board that Abington should have, long before 

its- request of December 13, 1977, made a determined effort to find 

a vehicle through ~vhich federal funding for the construction of the 

Collector· could have been secured. 

Although Abington realized, as early as 1971, that it was necessa! 

for the Collector to be constructed, it did not choose to include 

the Collector in the Harch, 1973, Interceptor Application. It was 

stipulated ~y the parties to this Appeal .that the reason why the 

Collector-was not so included was that the residents of the area 

wherein the collector was to be located opposed its construction. 

'we have found that the other reason for such non-inclusion was that· 

the engineering consultants of Abington were uncertain, in Harch, -197 3, 

that the Collector was eligible for federal funding. 

We suspect that the decision by Abington not to include the Collec 

in the Harch, 1973, Interceptor Application was wrong, or at least· 
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misguided. Although there wa~ citizen opposition to the construction 

of the Collecter at that time, it seems that Abington should have 

riske·d the conseq:uences of the wrath of those citizens as against 

the prospect of losing federal funding for so costly a project as 

the Collector. 

Even though it turned out that EPA .refused to approve the 

Interceptor Application for funding because it conflicted with the 

Spray. Irrigation Application, we believe that Abington woulc have 

been in an excellent position to have determined the prospects for 

success in its effort to secure federal funding for the Collector 

if Abington would have caused DER and EPA to be placed in a position, 

as early as 1973, where b-oth agencies would have been required to 

evaluate an application in which the Collector was included. 

AJ,.though we are well aware of the fact that the entire effort 

to provide effective sewage treatment in the Central Pennypack Creek 

Drainage·Basin was still mired in the litigation brought by the Residents 

on June 28, 1976, the date when DER advised Abington that the 

Collector could be included in a Step 2 application for federal 

funding for a Central Pennypack Sewerage Project, and although we 

are also aware that DER had not finally chosen the spray irrigation 

alternative for such overall project at that time, we can, at the 

very least, speculate that Abington should have engaged in an all 

out effort to "take DER at its word" by delivering a Step 2 

grant application which included the Collector to DER for review. 
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We can also venture the view that the Residents would have 

co-operated in this effort, givenfue opportunity for Abington to 

secure seventy-five percent federal funding for the Collector as 

~gainst the then distinct possibility of sewer assessment and 

increased municipal indebtedness. 

Not"'N"ithst_anding our .belief .that Abington should have 

definitely acted more promptly in this matter, we do not hold that 

the failure by Abington to take action to secure a federal grant for 

the Collector earlier than October 14, 1977, the date when Abington 

sought funding under the advance approval re gtllation '>vas necessarily 

fatal. This is for the reason that at that time, ·and on December 13, 

1977, the date when Abington asked DER to certify the Collector 

for federal funding as either a treatment works segment of the 

Central Pennypack Sewerage Project, or, in the alternative, as an 

amendement to the Sandy Run Sewage Treatment Plant grant, it was 

probably still possible for such a cert~fication to. be made through 

some vehicle. 

We deal, first, with the denial of the. request that DER certify tt 

Collector as a treatment works segment of the Central. Pennypack 

Sewerage Project. As we have noted, infra, a treatment works segment 

is defined in 40 CFR §35.905 as "any portion of an .operable treatment 

works described in· an approved facilities plan, under §35.917, which 

can be identified.as a contract or discrete subitem or sub-contract 
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for Step 1, 2, or 3 work. Completion o£ construction of a treatment 

works segment may, but need not, result in an operable treatment 

works."5 

As the basis for its denial of the request for. cert.ification of 

the Collector as a treatment works segment of the Central Pennypack 

Sewerage Project, ( segment denial ) DER relied solely on the 

theory that since there was no approved facilitie~ plan in which such 

segment was described at the time, the Collector could not be certified. 

Counsel for Abington has consistently contended that DER erred 

in its reliance upon that theory. Counsel for Abington contended 

that in 40 CFR §35.917 (d) there was contained a provision applicable 

to a treatment works which will be a component part of a complete 

waste treatment system, (a fact which we have found to be true as to 

the Colle~tor) under the terms of which the need for an approved 

facilities plan is obviated. 

In that Section, 40 CFR §35.917 (d), it was provided, as follows" 

"Grant assistance for Step 2 or 3 may be awarded prior to approval 
of a facilities plan for the entire geographic area to be 
served by the complete waste treatment system of which the 
proposed treatment works will be an integral part if the Regional 
Administrator determines that applicable statutory requirements 

5The version.of the above quoted definition, which was in. force on 
December 13, 1977, was contained in 40 CFR § 35.905.24. The 
earlier version was not materially affected by that which is 
contained in the newer section. 
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have been met (See §35.925-7 and §35.925-8); that the 
facilities planning rele:vant to the rroposed Step 2 or 3 
project has been substantially completed; and that the 
Step 2 or 3 project for which grant assistance is made will not 
be significantly affected by the completion of the facility 
and will be a component part of the· complete system: Provided 
that the applicant agrees to complete the facilities plan on a 
schedule the State accepts (subject to approval by the Regional 
Administrator), which schedule shall be inserted as a 
special condition in the grant amendment." 6 

In 40.CFR §35.925-7, it is provided as follows: 
§35.925 Limitations on award. 

Before awarding initial grant assistance for any project 
for a treatment works through a grant or grant amendment, the 
Regional Administrator shall determine .that all of the applicable 
requirements of §35.920-3 have been met.· He shall also determine 
the following: 

§35.925-7 Design. 
That t:he treatment works design ~vill be (in the case of 

projects invqlving step 2) or has been (in the case of proj~cts 
for step 3) based upon: 

(a) Appendix A to th~s subpart, so that the design, size, 
and capacity o·f such works are cost-effective and relate directly 
to the needs· they serve, including adequate reserve capacity; 

(b) Subject to the limitations set forth in §35.930-4, 
achievement of applicable efflue?t limitations established 
under the Act, or BPWTT· (see §35.971-l(d)(5)), including consider-

6 The version of 40CFR §35.917(d) which is currently in force is almost 
identical to the above-quoted version and does not affect the 

· meaning thereof. 
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ation , as appropriate, for the application of technology which 
w~ll provide for the re~laiming for recycling of water or 
otherwise eliminate the discharge of pollutants: 

(c) The sewer system evaluation and rehabilitation 
requirements of §35.927; and 

(d) The value engineering requirements of §35.926 (b) 

and (c)." 

In 40 CFR §25.925-8, it is provided as. follows: 

"§35.925-8 Environmental review. 

(a) That, if the award is for. step 2, step 3, or step 
2 + 3, the requirements of the National Environmental Policy 
Act of 1969 (42 U.S.C. 4321 et seq.) applicable to the project 
step have been met. The grantee or grant applicant must prepare 
an adequate assessment of expected environmental impacts, 
consistent with the requirements of Part 6 qf this chapter, as 
part of facilities planning, in accordanc~ wi~h §35.917-l(d)(7). 
The Regional Administrator must insure that.an environmental 

impact statement or a negative declaration is prepared in 
accordance with Part 6 of this chapter (particularly 
§§6.108, 6.200, 6.212, and 6.504) in conjunction with EPA review . . 

of a facility plan and issued before any award· of step 2 or 
step 3 grant assistance. 

(b) The Regional Administrator may·not award step 2 if 
step 3 grant assistance.of the grantee·has not made, or agreed 
to make, pertinent changes in the pr.:>ject, in accordance with 
determinations made in a negative declaration or environmental 
impact statement. He may condition a grant to ensure that the 
grantee will comply, or seek to obtain compliance, with such 
environmental.review determinations. The conditions may address 
secondary impacts to the extent deemed appropriate by the 
Regional Administrator." 
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In the post-hearing brie~ filed on behalf of DER on July 24, 

1979, counsel agreed that.DER had erred when it issued the segment 

denial without considering the provisions in 40 CFR §25.917(d). 

However, counsel contended that the existence of such error should not 

be the basis for this Board to sustain the segment phase of the instant 

appeal because Abington had not met all of conditions for grant 

approval for this Collector as a treat~ent works ,segment as set forth 

in 40 CFR §35.917(d). Counsel contended that: A. Abington had not 

met the requirements contained in 40 CFR §35.925-7, and in 40 CFR 

§25.925-8; B. Abington had not substantially completed facilities 

planning for the Collector; C. Abington had not and could not agree 

to .complete the fa~ilities plan for the entire Central Pennyp.ack 

Sewerage Project ·on a ~chedule acceptable to DER .. Counsel for DER 

also contended that even if DER could certify the Collector for 

federal fun?ing as a treatment works segment of the Cent~al Pennypack 
' 

Sewerage Project, such certification would be meaningless because 

the 'Collector is now completely constructed and, under the provisions 

contained in 40 CFR §35. 903 (g)., no grant assistance can be made under 

such circumstance. 

In a.letter which counsel for DER wrote to this Board dated 

August 30, 1979, it was stipulated that DER was abandoning its segment 

denial supportive argument that the facilities plan for the entire 

Central Pennypack S·e~verage Project on a schedule acceptable to DER 

was not completed. This by reason of the existence of the facts 

set forth in our Findings of Fact Nos. 60 ~nd 61, infra. 

-260-



It is the present position of DER that its segment denial was a 

proper action because: A. Abington did not satisfy the above-described 

cost-~ffectiveness and environme~tal assessment requirements in 

40 CFR §§35.925-7 and 35.925-8; B. Adequate facility planning for the 

Collector has neV.er been obtained; and, C. Its segment denial must 

now be considered as proper because Abington, having completed the 

Collector, cannot, under any circ~stances, be eligible for any 

grant assistance for the Collector. 7 

We reject the arguments of DER as they relate to 40 CFR 

§ § 35. 9~5-7 and 35. 925-8, and as they relate to fa-cilities planning. 

DER obviously was satisfied that the design, size and capacity of the 

Collector were cost effective and related directly to the needs to be 

served by the Collect.or or DER would never have (1) approved the 

application by Abington for a permit to construct and operate the 

Collector; (2)ordered the Collector to be constructed (3) vigorously 

defended the at~ack on the validity of said Order that said Collector 

be constructed in Persky, supra (4) indicated that the Collector would 

have been funded as a part of a Step 2 grant for the Central 

Pennypack Sewerage Project in its June 28, 1976 letter to Abington 

7Although DER has abandoned its contention that the segment denial 
was proper by reason of the fact that Abington had not, as of 
December 13, 1977, agreed to complete the facilities plan for 
the entire Central Pennypack Sewerage Project on a schedule 
acceptable to DER,·we would have found no evidence that such 
a contention was improper and we note that we would have. seen 
no reason to find fault with DER with regard to such lack of 
agreement. 
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(5) "pushed" Abington to construct the Collector in its November 28, 

1977 letter to counsel for Abington. We also believe, for the same 

·reasons, and for the additional reason that this Collector is an 

integral part of the Central Pennypack Sewerage Project which DER 

considers as a crucial environmental protective facility, that there 

has been an ad~quate assessment of exp·ected env.ironmental impacts of tl 

Collector and that DER is well satisfied that the environmental benefi 

therefrom outweigh any environmental detriments. 

DER contends, finally, with regard to the correctness of its 

segoent denial, that because Abington had completed construction of 

the Collector, Abington is barred from eligibility for any grant 

assistance therefor. In support of this contention, DER directs our 

attention to the provisions contained in 40 CFR ·§3 5. 903 (g). In 

this Section it was provided as follows: 

"If initiation of step 1, 2,· or 3 construction (see §35.905-4) 
has occurred prior to ·award of gr·:lnt assistar:tce, costs incurred 
prior to the approved date of initiation of construction will no 
be paid and award will ~ot be mad~ except under the 
circumstances, set forth in §3 5. 925-18" 

In 40 CFR §35.925-18 it was provided, as to the initiation of 

Step 3 construction prior to grant award, as follows: 
"§35. 925 Limitations. on atvard. 

Before awarding initial grant assistance for any project for 
a treatment works through a grant or grant .amendment, the 
Regional Administrator shall determine that all of the applicable 

-262-



requirements of §35.920-3 have been met. He.shall also determine 

the following: 
That project constr~ction has not been initiated prior to 

the approved date of initiation of construction (as defined in 
§35.905-4), except as otherwise provided in this section. 
Generally, payment is not authorized for costs incurred prior 
to the approved date of initiation of construction, which 
shall be established in the grant agreement, in accordance 
with paragraphs (a), (b), and (c) of this section . 

. (a) Steps 1 or 2: 
·(1) No prior approval or prior grant award is required for 

Step 1 or- S.tep 2 work initiated prior· to N~vember 1, 1974; payment 
for all such allowable cost incurred after the approved date of 
initiation of ·construction is authorized in conjunction with the 
first award of grant assistance. 

(2) In the case of Step 1 or Step 2 project work initiated 
after October 31, 1974, no paymen~ is authorized for: 

(i) Step 1 costs incurred prior to· the date o_f approval 
qf a plan to study (see §35.917 and 35.930-3 (a)(l); and 

(ii) Step 2 costs incurred·prior to the date of approval 
of a· facilities plan (see §§35.917 arid 35.9·30-3 (b) (1); payment 
for al~ Step 1 or Step 2 costs incurred after such dates of 
approval are authorized in conjunction with the first award of 
grant assistance. 

(3) Where Step 1 or Step 2 project work is initiated after 
June 30, 1975, no grant assistance for the Step 1 or Step 2 
project work may be awarded unless s·uch award precedes initiation 
of the project work: Provided, that in lieu of award of a 
Step ·1 grant after June 30, 1975, the State Agency may request 
the Regional Administrator to reserve funds for Step 1 grant 
assistance (based upo~ approval of the plan of study) 
and to defer award of award of grant assistance for Step 1 work, wh: 
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award, however, must in any event be made wi·thin the allotment 

period for the reserved 'funds. 
(b) Step 3: Except as otherwise provi~ed in this sub­

paragraph, no grant assistance for a Step 3 project may be 
awarded unless such award preceeds initiation of the Step 3 
construction. Advance acquisition of major equipment items 
requiring long lead times, or advance construction of minor 

portions of treatment works, in emergencies or instances where 
delay could result in significant cost increases, may be 
approved by the Regional Administrator but only 
{1) if the applicant submits a written and adequately 
substa-ntiated request for approval, and (2) if written approval by 
the Administrator is obtained prior to initi~tion of 
the advance acquisition or advance construction. 

(c) The approval of a plan of study, a facilities plan, 
or of advance construction will not constitute a commitment 
for approval of· grant aa~istance for a subsequent treatment 
works proj~ct, but will allow payment for ~he previously 
approved costs as allowable project costs upon subsequent award 
of grant assistance, if requested prior to grant award 
(see §35.945(a)). In instances where such approval is obtained, 

·· the applicant proceeds at its own risk, since payment for s~ch 
·costs cannot be made unless and until grant assistance for the 
project is awarded." 

Since the Collector has been completed and since none of the 
exceptions set forth in 40 CFR §35.925-18 are applicable, it appears, 

on the surface, that Abington is not entitled to grant assistance 

for the Collector b~ reason of the provisions contained in 

40 CFR §35.903(g), supra. 
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Abington strenuously agr.ues,given that DER erred in issuing 

the segment denial, given the fact that it was environmentally 

necessary to construct the Collector, given the tortuous history of 

this entire matter and given that DER was "pressuring'' Abington 

to construct the Collector, that it had no choice but to proceed 

with construction in advance of the possibility.of a grant. 

Abington argues that it should have the opportunity to explain 

its dilemma to EPA and to have that agency, rather than DER or this 

Board, decide whether, under the circumstances, Abington may receive 

funds for this construction. Abington has directed our attention 

to the provisions <;:ontained in 40 CFR § §30-~000 ~.:30-1000-3, inclusive, 

as authority for this contention. In those se~tions, it is provided 

as follows: 

"§30.1000 General 

The Director, Grants Administration Division, is authorized to 
approve deviations from substatuto.~.:y requireme~ts· of this 
subchapter or grant related requirements of this chapter when he 
determines that such dev~ations are esse~tial to effect necessary 
grant actions or EPA objectives where special circumstances make 
such deviations in the best interest of the Government. 
§30.1000-1 Applicability. 

A deviation shall be considered to be any of the following: 
(a) When limitations are imposed by this .subchapter or by 

grant related requirements of this chapter upon the use of a 
procedure, from, grant clause, or any other grant action, the 
imposition of lesser or greater limitations, 

(b) When a policy, procedure, method or. practice of 

administering or conducting grant actions is prescribed by this 
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subchapter or by grant r.elated requirements of this chapter, any 
policy, procedure, method, or practic·e inconsistent therewith, 

(c) When a prescribed grant clause is set forth verbatim 
in this sub chapter, use of a clause covering the·same subject 
matter which varies from, or has the effect of altering, the 

prescribed clause or changing its application, 
(d) When a limitation on award or grant condition is set 

forth in this subchapter but not for use verbatim, use of a· 
special condition covering the same subject matter which is 
inconsistent with the intent, principle, or substance of the 
limitation or condition, or related coverage of the subject 
matter, 

(e) Omission of any mandatory grant provision, 
(f) When an EPA or other form is prescribed by this 

subchapter, use of any other form for the same purpose or 
(g) Altera· ion of an EPA or other form prescribed in this 

subchapter. 

§30.1000-2 Request for deviation. 
A request for a deviation shall be submitted in writing 

to the Director, Grants Administration Division, as far in 
advance as the exigencies of the situation will permit. Each 
request for a deviation shall contain as a minimum: 

(a) The name of the applicant or the grantee and the grant 
identification number of the application or grant affected, 
and the dollar value, 

(b) Identification of the section of this subchapter or 
the grant related requirements of this chapter from which a 
deviation is sought, 

(c) An adequate description of the deviation and the 
circumstances in which it will be used, including any pertinent 
background information which will contribute to a fuller 
understanding of the deviation sought, and 
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(d) A statement as to whether the same or a similar.deviation 
has been requested.prev~ously, and if so, circumstances of the 
previous request. 
§30.1000-3 Approval of Deviation. 

Deviations may be approved only by the Director of the 
Grants Administration Division or his duly authorized representative 
A copy.of each such written approval shall be retained in the 
official EPA grant file. · Concurrence in the approval of the 
deviation .by the appropriate Assistant Adm~riistrator(s) is 
required prior to its effectiveness, where the deviation would 
involve more than a unique, special situation, e.g:, will affect 
grantees as a class." 

We are convinced that DER erred when it issued its segment denial 

to Abington on January 6, 1978. 

~ve are less sure that such error by DER is the cause for the 

dilemma in which Abington has been placed. 

It is improper and unfair for Abington to place all the blame 

for the .existence of this dilemma on DER. If, as we suggested earlier 

in this Adjudication, Abington had been a great deal more prompt in 

bringingthe ofiicial attention of DER to a request that it certify 

the Collector for funding, Ab~ngton might already have received 

the grant assistance which it needs· or, ·at the very least, 

Abington would have been in a position where it could have 

received valuable insight into the proper manner in which to 

proceed towards such grant assistance. 
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Nevertheless, we are willing to provide the vehicle by which 

Abington may make its request for deviation to EPA under the 

provisions contained in 40 CFR § § 30. 1000 - 30.1000-3, supra. Our 

willingness so to do is based upon the great confusion ~hich has 

.-·existed in this entire matter and upon the fact that DER did err 

in this ~atter. We clearly do not have the right to grant the relief 

which has been requested. It is the duty of EPA, _and not this Board, 

to decide the ultimate question of whether Abington is deserving 

of relief. See, e.g. City of New York ~.Diamond,379 F. Supp. 503 

(S.D.N.Y. 1974). 
.. 

The manner in which this Board will permit this process to 

begin is by remanding this matter to DER with a direction that it 

certify the Collector ~s a treatment works segment to the Central 

Pennypack. Sewerage Project with fundable priority. It will be our 

direction that in so certifying this collector DER should create 

for Abington no further irnp:dinlent ·to EPA approval other than that 

which has already been created as the result of the fact that Abington 

has already completed construction of the Collector, an ~~t 

which Abington will attempt-to convince EPA should be .cleared. 

We now deal with the issue of whether DER erred when it refused 

to approve the construction of the Collector as an amendment to the 

grant to upgrade the Sandy. Run Sewage Treatment Plant. ( Sandy 

Run Grant). 

Earlier in this Adjudication we indicated our belief that Abingto· 

was eith~r wrong or misguided when it failed to formally request 

grant assistance for the construction of the Collector prior to 

October, 1977. 
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lt would appear that Abi;ngton was again Wrong when it failed to 

include the Collector in its application for the Sandy Run Grant. We 

have ·found, based upon the testimony of a DER official given at the 

hearing on this Appeal that DER would, at the very least, have 

seriously considered the inclusion by Abington of the Collector in 

thi~ application. Certainly it could not have been more difficult 

for DER to certify the Collector for federal funding as an original 

part of the Sandy Run Sewage Treatment Plant upgrading project in 1974 

than it was for DER to consider, in late 1977, the construction of 

the Collector as approvable for federal funding as an amendment to the 

grant for such upgrading which Abington rec~ived. 

Notwithstanding ·this belief, we will direct our attention to the 

regulations in which grant amendments are discussed to determine 

whether DER was correct in its conclusion that this grant amendment 

could not be approved. 

In 40 CFR §35.955, it was provided as follows: 

"§35.955 Grant amendments to increase grant amounts. 
Grant agreements may be amended under §30.900-1 of this 

chapter for project changes which have been approved under 
§§ 30-900 und 35.935-11 of this subchapter. However, no grant 
agreement may be amended to increase the amount of a grant 
unless the State agency h~s approved the grant increase from 
available State allotments and reallotments under §35.915." 

In 40 CFR § 30.900-1, it was provided as follows: 

§30.900-1 Formal grant amendments. 
(a) Project Changes which substantially alter the cost or 

time of performance of the project pr any major phase thereof, 
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which substantially alt~r the objective or scope of the project, 
or which substantially reduce the time or effort devoted to the 
project on the part of key personnel will require a formal 
grant amendment to increase or decrease the dollar amount, the 
term, or other principal pro,risions of a grant. This should not 
be constructed as to apply to estimated payment schedules under 
grants for construction of treatment works. 

(b) No formal grant amendment may be entered into unless 
the Project Officer has received timely notification of the 
proposed project change. However, if the Project Officer determir 
that circumstances justify .such action, he may receive and 
act ~pen any request for formal grant amendment submitted (1) 
prior to final payment under grants for which payments of the 
Federal share have been made by reimbursement and (2) prior 
to grant closeout.of other grants. Formal grant amendments may 
be executed subs :-quently only ~vith respect to matters which are 
the subject of final audit pr dispute appe~ls . 

. (c) A formal grant amendment shall be. effected only by 
a written -amendment to the grant agreement. Such amendments 
shall be bilaterally executed by the EPA grant ~ward official and 
the authorized representative of the grantee. However, in cases 
whe!e this Subchapter or the grant agreement give the government 
a unilateral right (for example, the suspension or termination, 
rights set forth in §§30.915 and 30.920, the withholding of 
grant payment pursuant to §30.615-3, or the reduction of the grant 
amount pursuant to §35.559-3 of this Subchapter), any such right 
may be exercised by the appropriate EPA official (generally, 
the grant award official~ in accordance with this Subchapter. 

(d) The grants administration office shall prepare all 
formal grant anendmentsafter approval of the modification by 
the Project Officer or Grant Approving Official, as appropriate. 

-270-



In 40 CFR §30.900, it was prQvided as follows: 

§30.900 Project changes and grant mo.difications. 
(a) A grant modification means any written alteration in-

the grant amount, grant terms or conditions, budget or project 
period, or other administ::rative, technical, or financial agreement 
whether accomplished by unilateral action of the grantee or the 
Gover~ment in accordance with a provision of the grant agreement 
or this Subchapter, or by mutual action of the parties to 
the· grant. 

(b) The grantee must promptly notify the Project Officer 
in writing (certified mail, return receipt requested) of events 
or proposed changes which may require grant I!lodification, such as: 

(1) Rebudgeting (see §30.610); 
(2) Changes in approved technical plans or specifications 

for the project; 
(3) Changes which may affect the approved scope or 

objective of a project; 
(4) Significant changed conditions at the project site; 
(5) Acceleration or deceleration in the time for performance 

of the·project, or any major phase thereof; 
(6) Changes which may incr.ease· or substantially decrease 

the total cost of a project (see §30.900-1); or 
(7) Changes in the Project Director or other key personnel 

identified in the grant agreement or. a reduction in time or effort 

devoted to the project on the part of such personnel. 

·(c) Grant modifications are of four general types: formal· 
grant amendments, administrative grant changes, transfer of 
grants and change of name agreements; and grantee project 
changes (see §30.900-1 through §30.900-4). 

(d) A copy of each document pertaining to grant modifications 
or requests therefor (any administrative change, approved or 
disapproved project changes and any letter of approval or 
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disapproval, grant amendment, or agreement for transfer of a 
grant of change of name agreament) shall be retained in the 
official EPA grant file. 

(e) The document which effects a grant modification shall 
establish the effe.cti.va date of this action.If no such date is 
specified, then the date of execution of the document shall be 
the effective date of the action. 

In 40 CFR §35.935-11, it was provided as follows: 

"§35.935-11 Project changes. 
In addition to the notification of.project changes required 

pur~uant to §30.900 of this chapter, prior approval by the 
Regional Administ:rator and the State agency is required for projej 
changes which may (a) substantially alter the design and scope of 
the project, (b) alter the type of treatment to be provided, 
(c) substantially alter the location, size, capacity, or quality 
of any item of equi~ment; or (d) increase the amount of Federal 
funds nee~ed to complete the project: Provided, That prior 
EPA approval is not required for changes to correct minor 
errors, minor changes, or emergency changes. No approval of a 
project change pursuant to §35.900 of this chapter shall commit 
or obligate the United States to any increase in the amount of 
the grant of payments thereunder u~less a grant increase is 
approved pursuant to §35.955. The preceding sentence shall not 
preclude submission or consideration of a request for a grant 
amendment pursuant to §30.900-1 of this chapter." 
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In 40 CFR §35.915(g), it was provided, at all times applicable 

to this matter, as to reserves for grant increases, as follows: · 

u(g) .Reserve for grant increases. In developing the project 
priority list the State must make provision for grant increases 
for projects awarded grant assistance under this subpart . A 
reasonable portion, not less that five percent, of each allotment 
for fiscal year 1975 and later years made pursuant to . 
§35.910 shall be res~rved for grant amendments to increase grant 
amounts pursuant to §35.953-11 .and 35.955.· A statement 
specifying the amount to be reserved for grant ame~dments shall 
be submitted by the State with the project priority list. The 
reserve period must be for not more than eighteen months after 
the date of such allotment. If any of the reserved amount remains, 
this amount may be utilized for the funding of additional projects, 
in accordance with the procedures set forth in paragraph (e) 
of this section. 
(h) Grant increases. The Regional Administrator may approve 

a gr~nt increase, upon application by the grantee, and upon 
written confirmation by the State for each application, ·that the 
grant increase is justified. The grant increases will be made 
from the amount reserved, by the Slate, :Eor th~t purpose, from 
currently available allotments pursuant to paragraph (g) of 
this section. 

(i) Reserve for Step 1 and Step 2 Projects. In developing the 
project priority list, the State may (but need not) make 
provision for an additional reserve for grant assistance for Step 
1 and Step 2 projects whose selection for funding will be 
determined by the State agency subsequent to approval of the 
project list. A reasonable portion, but not more than ten 
percent, of each allotment for fiscal year 1975 and later years 
made pursuant to §35.910 may be reserved for this purpose. A 
statement specifying the amount to be reserved for such grant 
assistance shall be submitted by the State with the project 

IJ 
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priority list. The reserve period may be for not more than 
eighteen months after the date of such allotment. If any of 
the reserved amount remains, this amount may be utilized for 
the funding of additional projects, in accordance with the 
procedures set forth in paragraph (e) of this section. The 
funding of Step 1 and Step 2 projects from this ·reserve should 
be consistent with the approved State strategy and should be 
developed in conjunction with, but need not rigidly follow, the 
ranking in the "tlunicipal discharge inventory._" 
In its denial of the request by Abington for approval of the 

construction of the Collector as an amendment to the Sandy Run Grant, 

DER found that such a request involved a change in scope of said 

~pgrading project which would be inconsistent with its policy. 

As we have seen,under the provisions contained in 40 CFR 

§35.915 (g), DER was obliged to reserve not less than five percent 

of its fiscal year grant allotment in each fiscal year for grant 

amendments to increase grant amounts. 

The only apparent direction giyen in said regulations to tt ... e 

states in regard to standards by which to judge requests for grant 

amendments is the statement containe,d in 40 CFR §35. 915 (h) that the 

State was required to provide written confirmation that the grant 

increase requested is "justified". 

In its denial of the request by Abington for approval of the 

construction of the Collector as an amendment to the s·andy Run Grant, 

DER did not address itself to whether ~ grant increase for the 

Collector was "justified". In view of the necessity for the 

construction of the Collector and an apparent policy of DER to 
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favor grant assistance for such a project, it is_difficult to believe 

that DER would have found lack of justification for such increase. 

It appears that it may have been the policy-of DER, with certain 

exceptions indi.;ated by a DER witness, to create a "re-serve within a 

reserve", for cost overruns only, and to reject, out of hand, requests 

for grant amendments involving a change in scope. 

. We believe that in developing such a "policy", DER failed to 

properly consider .the federal regulations relating to grant 

amendments. There is nothing in those regulations which leads this 

Board to conclude that the states were free to es.tablish and implement 

a policy wherein any request for a grant amendment which involved 

a change in scope was excluded from consideration for approval. We 

hold that such a pol.L~y was arbitrary and without regulatory 

foundation. 

As a second reason for such grant amendment denial, DER stated 

that Pennsylvania had virtually no monies available for change in 

scope projects. We agree with DER that given requests for more 

dollars :for grant amendment's than were. reserved therefor, DER had the 

right, by sheer necessity, to disapprove some grant amendment requests. 

At the tim~ when Abington made its request for said grant 

amendment, DER had $11,00C,OOO.OO in reserve for grant amendments 

and it was about to be in a position where it was obliged to allocate 

at least five percent of the allocation for fiscal year 1978, said 

total allocation being $196,000,000.00. A witness for DER 

testified that said $11,000,000.00 was insufficient to take care of 

cost overruns and that the $196,000,000.00 was earmarked for the 
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1978 fiscal year project prio~ity list. 

We are convinced that this. alleged unavailability of said 

$11,000,000.00, which funds were, according to said witness, still 

unobligated as of January 6, 1978, was a reflection of the arbitrary, 

exclusionary policy of DER against change in scope g~ant amendments. 

For these reasons, we hold that DER wrongfully refused to approve 

the Collector as an amendment to the Sandy Run Gra,nt. We will remand 

this second· phase of this Appeal to DER with a direction that it 

approve said grant amendment. All that we said earlier in this 

Adjudication with regard to the lack of prorr.ptness by Abington and 

with regard to the eventual necessity by ~PA to determine whether it 

should approve said grant amendment in view of the fact that the 

Collector had already Leen completed is as applicable to this phase 

of this Appeal as it was to the segment denial phase hereof. 

We will assume, by reason of the fact that it was EPA which 

suggested that Abington seek funding· of ~his Collector as an 

amendment to the Sandy Run Grant, that the failure of Abington to 

give formal notice of such request to EPA will not be a problem in 

this matter. How~ver, that issue would be in EPA for .resolution. 
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CONC~USIONS OF LAW 

-1. This Board has juris diction over the parties to this Appeal. 

2. This Board has jurisdiction to determine whether DER committed 

error in its consideration of federal regulations which apply to the 

awarding of federal grant assistance to Pennsylvania municipalities 

for wastewater treatment works. 

3. DER committed error when it refused to certify the Collector 

as a treatment works segment to the Central Pennypack Sewerage Project. 

4. DER committed error when it refused to approve the. 

Collector as an amendment to the Sandy Run Grant. 

5. This Board does not have jurisdiction to determine whether 

EPA should now fun~ the Collector, given that it has been fully 

constructed. Jurisdiction to decide that issue.is in EPA. 

6. DER should, upon remand by this Board, certify the Collector 

as a treatment works segment to the Central Pennypack Sewerage 

Project and approve the Collector as an amendment to the Sandy 

Run Grant. 
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0 R D E R 

AND NOW this 17th day of ___ Oc __ to_ber ___________ , 1980, the Appeal 

of Abington Township is sustained .. It is Orde~ed that t~is entire 

matter is remanded to the Department of Environmental Resources. 

The Department.of Environmental Resources is directed to certify to 

the United States Environmental Protection Agency. a Collector 

sewer which was· constructed by or on behalf of Abington Tmvnship to 

service the I.J'ashington Lane./Rydal area of said Township .as entitled 

to fundable priority for federal grant assistance which is allocated 

under the "Clean Hater Act". It is further Ordered that the Department 

of Environmental Resources is directed to approve said Collector 

sewer as an amendment to an existing grant made by the United States 

Environmental Protection Agency for the upgrad~ng ~f the Sandy Run 

Sewage Treatment Plant. It is further Ordered that the Department of 

Environmental Resources shall proceed with such certification and with 

such approval in .an expeditious manner. 

ENVIRON,MENTAL HEARING BOARD 

..... ~. £ ~j-;:::-

Date: October 171 1980 
--------~-----------
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 

Blackstone Building 
First Floor Annex 
112 Market Slreet 

Hanisburg, Pennsy Jvania 17 J 01 
(717) 787-3483 

DARBY CREEK JOINT .AIJ'1BJRITY, et al. 

v. 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 
and NE.W1'0VN TOWNSHIP, Pennittee 

Docket No. 

ADJUDICATION 

By: Paul E. Waters, Chai.l::man, November 10, 1980 

80-076-w 
25 Pa. Code §94.11, 54,4~ 

This matter cc:::JieS before the Board as an appeal from the issuance of 

a penn:i.t by DER to extend public sewer .lines in the Elgin Park area of Newtown 

'lbwnship, Delaware County, Pa. to the sewer system served by Darby Creek Joint 

Authority and Radnor-Haverford-Marple Sewer Authority appellants herein. The 

t:ertion of Newtown 'l'Ownship in question is experiencing sewage problems with its 

old on-lot septic systems and a health hazard has been created. The appellants, 

however, have not consented to treat the sewage fran Newtown Township and Darby 

is having sewage problems of -its own, in that one· area of its sewer line surcharges 

during periods of_ heavy rain. Apf:ellants contend that their refusal to consent to 

the sewer connection authorized by DER,and the fact that adding additional flows 

fran Elgin Park can only make their present problems worse, require that we now . 
revoke the penni t issued to Newtown Township. 
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FINDINGS OF FACr 

1. ApJ;:el.lants are Darby Creek Joint Authority (hereafter called 

"r::c.JA"), and Radnor-Haverford-Mal:ple Sewer Authority located in Delaware County, Pa. 

2. water Quality .Managerent Permit No. 2380402 was issued to 

Newtown Township Sewer Authority {hereafter called "Newtown") by the Depart­

m=nt of Environmental Resources (hereafter called "DER") on March 27, 1980. 

3. The appellant services the Darby Creek drainage area and the 

specific areas therein delineated by service agreanents with all its rrenber 

mun:i..cipali ties and with Radnor-Haverford-Marple Sewer Authority (hereafter 

called "RHM") • 

4. The area pro];X>Sed to be serviCed by Newt:own is net within the 

service area of r::c.JA. 

5. There is no agreement between RHM and OCJ'A or between RHM and 

Newtown, or between Newtown and r:x::::JA for the servicing of the subject area 

in NeNtown, and Newtown does not have the written approval of r:x::::JA to 

connect. 
-

6. The proposed service area in Newtown is oot in the wat?...rshed of 

the area to be serviced by r:x::::JA and is outside the service area delineated in 

the service agreement between REM and r:x:::JA. 

7. Appellant has not contemplated, designed or made provision, with 

one exception, for servicing areas other than the Dal:by Creek Drainage Area as 

delineated in a service agreement bet:iveen Appellant and REM, dated 

September 1, 1968. 

8. Appellant 1 s interceptor is roN, or may becane, sUrcharged if the 

additional sewage flow fran the area proposed to be serviced, and as covered 

by the subject Water Quality Managerrent Pennit, is .inJt::osed up::m a.pp:llant. 

9. Newtown does not have the approval of Dal:by to discharge into 

its sewer system. 

10. Ner..rtown does not have appellant 1 s approval to discharge into 

RHM svstem and then into apoellant 1 s system. 
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·,. 

ll. Sewage emanating fJ:Qll the subject Newtown area IIDJSt be pt.mq?ed 

over to RHM sewer systan. 

12. The lines were surcharged on four different occasions, 

after rain stonns, from 1976 to the present. 

13. My. ~cbarge .. f+:Qn the subject Newtown area \\Uuld place an addi­

tional voltm3 of only 84, 000 gallons per day into the present flow of 35 million 

gallons per day or an increase of 0.27% on the line • 

.. -.···-·· _ .. -"-----· --~1.,4!"_ .The. Elgin Park ama.m...be.,served oonsists of 38 new hatles·-and 250-

existing hanes. 

15. The existing 1:lares have old on-lot septic ·systems which are :mal-

·..,c=;functioning .and.they create -a-present-health· hazcu:d. ·· · ---------·- .......... . 

16. Newtown failed to properly CDIIplete the application for the sub­

ject Water Quality Managanent penni.t on responding to Question G, under Section 

""' ' . uo.O.. p;f, .M!:Xlule _1, ,by.., .indicating. ,.eo:Qneousl.y .:..!!no-t-app-licable" . to. t:he--qtlestion--regard ... ·--· .-- . 

ing whether there was a discharge to awther pemi. ttee sewer system and treat­

m=nt plant. 

: ~ j l.ol .~ .. '~·-· ;. -...:,.;_ •• 
,y_l1 ... =-Newtown·fa.iled tD- pm~ly <DrC~plete Question No. IS-of section A __ .. ,,. 

on ~ule 6 in its application by indicating that oo agreement with another 

rmmicipality was necessary when, in fact, it did intend to discharge into another 

rmmicipality' s sewer treatment plant. - - · - - _ .. ---

18. Under 25 Pa. Cbde §94.12, 21, 22 DER requires sewage plant per­

mittees to sul::mi t annual re};X)rts and to therein indicate where sewage flows ex­

-·"~ the hydraulic capacity. of .tl'le. facilities or is likely to, within ·the next 

five years and to sul::mi t a plan for oorrection if there is such a problem. 

19. DER did oot know the frequency, nature or extent of the surcharge 

.. problem .\llhi.ch Darby. JX::JW alleges -has. occurred· in its facilities, and DER-was not 

properly ootified thefeof. 

20. On Januacy 30, 1976, Newtown advised RHM of the serious hr::~lth 

.. hazard f:rom on-lot systems and requested further infoima.tion and- approval· for 
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.. 

the discharge here at issue, to the Darby Creek Watershed and RHM lines. 

. 21. On February 4, 1976, REM advised Newtown that the engineering 

solution pro:posed was reasonable, but there were other problems that would 

have to be resolved before it. could. ccnsent to the requested connection. 
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- -- -·. --. ·-- ·---. ·-----·---;---------.. ....- ---

DISCUSSION 

Newtown Township is faced with a dilemna. On the one hand there is a 

public health hazard in the Elgin Park area of the Township, due to on-lot sewage 

problems, and on the other, it has a pemri.t to oormect to a public sewer system with 

allpged insufficient caoaci.ty to presP.ntly serve its own needs, let alone the in­

creased denB.nd of the Township. Appellant Darby Creek Joint Authority ·never agreed 

to treat the increased sewage flow fran the TownshiP, and, in fact, has an .agreatent 

not with the TownshiP but with the Radnor-Haverford-Marple Sewer Authority which 

contracted with Newtown to treat the sewage only fran .a specifically designated 
1 

area--which does not include the Elgin Park area of Newtown Township. 

'!'he parties seem to agree that DER. did not have all of the facts .in issuing 

the sewer extension penni t here in question. Whether this was a 1lllltual or unilateral 

mistake, whether of fact or l.aw, the bottan line is that DER granted the penni t des-

pite the fact .that .D.arbv had been experiencing surcharqe problems on a small part 

of its sewer lines since 1970. Although the surcharges are :infrequent and occur 

during only sane heavy rain stoms it aces without saying that the increased flows 

from the Newtown Township Elgin Park area can only aag:ravate the presf".nt condition; 

unless other steps are taken to reduce infiltration. 

While Darby argues that it is primarily concerned about the surcharge pro­

blem, the facts indicate that this has been .a problem of minor concern for a decade. 

Darby has taken no steps to restrict or halt connections to its own systan, nor has 

the Radnor-Haverford-Marple Authority been limited or restricted due to the surcharge 

1. There are one or two"houses which are served by Darby Creek Joint. Authority but with 
these few- exceptions the Authority lirni.ts the area served, to the Darby Creek water-
shed. 

-283-
·--. -- ·-~ .-.. -. -- .-- .. ··---



. .. prqblem that nr::M is urged upon us· as a basis for revocation of Newtown's permit • 

'!1le evidence indiCates that the so called "surcharge problem" is not widespread, 
3 4 

2 

is infrequent and seems to have been larael v ignored until nr::M. '!be basic ques-

tion we are called up:Jn to ded de is whether a Wac;te Management ~t for a . 

·sewer extension cormecti.ng to a public system which is presently experiencing 

minor surcharge problans during periods of heavy rainfall, should be revoked not­

withstanding the fact that the penni.t will allow a severe health hazard caused 

by ma:lfunctioning on-lot systans, to be abated. 

2. Apparently there was a required report filed with DER around 1975 which · 
.. mentioned, .flow- problems, but -subsequent :annual rep::>rts and ncre iinp:Jrtantly~ actions 
of Darby, . do not. reflect ·this concern. 

3. There are only three or four incidents over a five year p:riod. during rain 
stolJilS, when such surcharges were observed • 

. , .. 4 •.. An. engineer for Darby Authority--testified (N.T. page 46 line 19...;25 and-
N.T. J?C1.9e 47 lines 1-12). 

"Q Has r::cJA sul:mi tted ·a plan to the Department setting forth the 
actions· that will be taken to reduce the overload and provide 
the neede:l additional capacity for the line running fran 

.• -McDade Boulevard to the pumping station, which you have alleged 
to be surcharged?" · 

"A The only plan that I am aware of is the one prepared in 1973." 

"Q No plan has been sul:mitted of that nature in 1978 or 1979?" 

"A Not to my knowledge." 

"Q And no plan for limiting the connections to the sewage system 
during the tenn of the surcharge?" 

"A During the teJ::m - I don r t understand that. II 

"Q Has there been any plan suf:Initted to the Depart:m:nt for limiting 
connections as long as the surcharging is ocCUI:ring or for at least 
having sare plan for l..imiting the total number of ronnections?" 

"A I don't have any knowledge of Darby Creek limiting connections 
to their system." 
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Although appellants a.cknowledge tllat NeRtown does indeed have 

a health hazard problem in the Elgin Park area, they have made no effort 

to deal with the real question :E;ased by these facts. By the same token, 

there is :oo dispute, that Darby has periodically had surcharges along a 

. r small-p:)rtion of it's line. -,~ partie5·-have made their own cas~ with-- _;_ -

:oo regard to the real issue that the facts raise. 

DER • s regulations, of oourse, prohibit a sewer extension where the 

_ additional flows contributed to.,. the sewage facilities fl:cm the --extension 

w.il.l cause the plant, pump station, ·"or other :E;Qrtion of the· sewer 

system to becane overloaded" §94.ll. We have upheld the validity of 
5 

.::.-.- this provision in a numbel: .. of oases.'· ·However, in 25 Pa. Code 94~4'· -DER's 

regulations penn:i.t an exception to bans on sewer line extensions where necessaxy 

to eliminate public health hazards. The other regulation which VJe 

6 
_,_ believe- should. be oonsidered however-is -25 Pa. Code 94 • 42 whid'r.otndicates- the· 

special oonsideration DER IIUJSt give to solving a health hazard sewage problem. 

Although these regulations are not directly on :E;Qint we, nevertheless, believe 

they,indicate that lilER does bear a ·responsibility to take such-·steps ·as··-

are reasonably necesscu:y to abate health hazards in the face of a 

hyraudic overload of such minor significance as here. 

5. §94. 54. Sewer line extension. 

''Exceptions to a ban are limited to those exceptions which do not 
require the extension of existing sewer lines, except as needed for the elimina­
tion of public health hazards or };X)liution or for facilities of Pl.Pllc need." 

~ . -

6. §94.42. Priority of connections. 

"The Department will not nodi.fy or rE!lDVe a ban if the projected number 
of new connections may exceed the available capacity if the ban is m::xiified or 

_ renoved -unless the person or ~cipality upon. whc:m the ban is :i:alj;psed presents a 
··= program, acceptable to the Department, for limited"approva.l of cennections in a 

manner which will prevent further overload. This program shall give priority to 
connections in the following order: 

(1} the elimination of public health hazards; 
(2). the elimination of };X)liution; and 
(3) _!::lle connection o~ facilities of public need." 
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. . 
· · Although we are satisfied that BHM knew of the problan Newtown was 

. having ~ was clearly advised of its role in the proposed solution, it is 
;., 

.: 
·.,. .. 

equally clear that neither REM or Darby ·finally agreed to Newtown's sewage pro-
7 

p:>sal, which was authorized by DER. 

Because of extenuating circumstances, including the fact that the 

sewage flow in question is de m:inimus, that a severe health hazard is to. be 
8 

renedied and the fact that each party, including the appellants, I!UlSt bear 

sane of the blame for the unhappy present state of affairs, ·'i.e will mt revoke 

the permit. 

At the same t:i.Jre, we cannot overlook carpletely the shortcomings of 

DER and p:mnittee Newtown i.h. th.i:s affair. It is clear that sare·further s-tPps 

must be inmedi.ately taken to el.im:i.nate the occasional surcharge on which appellant 

Darby has relied in this proceeding. To this end, we dean it appropriate to 

remand the case to DER for the purp:>se of imposinq such conditions as it deems 

necessary to resol.ve any Clean Stream I..s::M, Act of J\me 22, 1937, P .L. 1987, as 

amended, 35 P.S. §691.1, et seq. violations oth.enrise contanplated. We believe 

that Newtown must shoulder a fair share of any burden arising from such conditions. 

and that aopellants must be aiw~n the oq:ortunitv to outline their needs with 

regard to such conditions. 

<XJNCLUSIONS OF LAW 

1. The Bc:?ard has jurisdiction over the parties and subject rratter of 

this apPeal. 

7. Newtown, furthemore, has a contradiction built into its case. Rely-
·.·- _ -'-'-i.IJ.~Qn. i;l:le..,January -30, 1976 l.etter whicll.....it sent to REM, stating that--oo apt)roach · 

had yet be<=>..n made to DER, Newt:.own then proceeds to argue that it believed DER was 
totally in charge of such matters and :w consent or infonnation had to be obtained 
or given to REM or Darby regarding "capacity or surcharging problems anywhere in 
the system." 

- 8 •. It. appears that-REM is the least blari1e'..;Clrthy, in that all it did was,··· 
by silence, to allOw-N~ to rrove ahead under the mistaken impression that, 
no news being good news, all was well. 
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2. Where a ~t;.~~P~ sewer extension has been issued and it then 

appears that .there is or may be a· hydraulic overload on a srtall. J;X>rtion of a 

connecting facility, the Board will wt revoke the peiini.t, if the new extension 

.... _ ----~· P~!?~ to abate a severe health hazard. 

3. While the existence of a severe health ·hazard created by on-lot 

sewage disposal systans may be a valid reason wt to revoke a Water Quality 

.~.~ .... ,.._~g~:t~t.,. ,issued.J;o. . ..sclva..-tba.vpmbl.an despite occasional,-surcharges,--,. 

the matter will nevertheless be remanded to DER to impose appropriate condi­

tions on the issuance of the permit, where the cormection w::>uld otherwise be 

: . .;====~=--·.-· ... - ~--- --- ·--:·---.r;,-. .. y:'"-'!"' .. · -·-

ORDER 

AND ~ 1 this 12th day of ~ 1 19801 the appeals of Darby Creek 

Joint Authority and Radnor-Haverford.o-Marple Sewer Authority are hereby dismissed. 

·-'"'"~-- '-'~- Thereasp..s,.are,rananded . ..:t:c Dlm-for ~ actien-·eonsistent with ·t:ru.s atljbdicauon·~ --

DATED: November 12, 1980 

PAUL E. WATERS 
ChaiJ:man 
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OO:OOUGH OF JEFFERSON 

v. 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
Blackstone Building 
rzrst Floor Annex 
112 Market Slreet 

Harrisbuf!, Pennsylvania 171 01 
(717) 787-3483 

Docket No. 79-065-B 

Pennsylvania Solid waste 
Managarent Act 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAl:- RESOURCES 
and FERN V'KU.E:l INDUSTRIES 

ADJUDICATION 

By the ooard, Novenber 26, 1980 

This matter is before the l::oard on an appeal by the Borough ·of Jefferson 

from an action of the Depart::rrent of Environmental Resources (DER) granting a solid 

waste -pennit to Fern Valley Industries for the operation of a fly ash dispJsal 

site within the l::orders of Jefferson Borough,. Allegheny Cotmty. The -pennit, issued 

under the Solid Waste Management Act, the Act of July 31, 1968, P.L. 788, as 

amended, 35 P.S. 6001 et seq., authorizes the dispJsal of fly ash and l::ottan ash 

from Duquespe Light canpany 1 s Elrama Fewer Station. 

The stated reasons for the Borough 1 s appeal can l:e surrmarized as fol-

lows: 1) The DER failed to insure that the dispJsal site 'M:luld oot have a detri-

mental impact on the surrounding environment, inclu:iing degradation of the air 

and water, and thus the DER abused its discretion and abrogated its duties as 

trustee of the public natural resources of t."le Ccrmonwea1th under· Article I, 
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Section 27 of the Permsylvania Constitution; 2) ~e DER failed to provide notice 

of the pendency of the disp:>sal operation pem:i.t awlication to Jefferson Borough 

and the citizens of Jefferson Borough t:hl:cuJh means other than publication in 

the Pennsylvania Bulletin and such lack of notice deprived appellant and its citi­

zens of their due process rights under the United States Constitution; and 3) The 

DER violated the Pennsylvania Open Meeting Law, the Act of July 10, 1974, No. 175, 

66 P.S. 261 et seq. by taking action authorizing the issuance of the disp)sal 

operation .pennit without a "duly advertised and convened public neeting or hearing" 

as defined by the Open Meeting Law. . 

PeJ:Inittee, Fern Valley Industries was granted the status of a party 

appellee in this p:roceeding th:rough the operation of Board Rule 21.51 which p:ro­

vides that the holder of a penni.t which is contested before this board is subject 

to the jurisdiction of ~e ~as an appellee. 
~:_--;;:::,. 

'Tho days of hearings were held on ·the merits of the appeal and p:>st­

hearing briefs have been filed by the parties. 

FIND:rnGS OF FACl' 

1. Appellant is the Borough of Jefferson, a municipality in the County 

of Allegheny, Crnm:>nwealth of Pennsylvania. 

2. Appellee is the Cormcnwealth of Pennsylvania, Department of Environ­

rrental Resources, the agency authorized to administer the Pennsylvania Solid Waste 

Management Act, supra. 

3. Appellee/pennittee_ is Fern Valley Industries, a cc::IIPUlY having 

its offices at 60 Clover Drive, Apartment 62, Pittsburgh, PA 15236. 

4. On or about October 6, 1975, u.s. Utilities Services Corporation 

sul::mitted a Phase I application to the DER for a solid waste pennit to disp:>se 
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-~-· -----··- ·---··· -·------- -.-..·---------~ •· --·- .•..... --------~----· ..... ··- .· ~---··.- . 

of fly ash and bott:au ash and certain sludge fran the DU:;ruesne Light Conpany's 

E1raira PcMer Station at a location along Pennsylvania Foute 837, Jefferson Borough, 

Allegheny County. 

5. Notice of USUS' Phase I sul:mission was published in the Pennsyl­

vania Bulletin on Novartler 1, 1975. 

6. On or about October 7, 1978 Fern Valley reactivated and updated 

the USUS Phase I application for the Fern Valley site. The Fern Valley applica­

tion was· for a solid waste :pei:Ini.t to d:i.sp:)se of fly ash and bottan ash f:rorn 

~ne Light Conpany' s Elrama Power Station. 

7. Notice of Fern Valley's Phase II sul:mission was published in the 

Pennsylvania Bulletin on October 7, 1978. 

8. On May 3, 1979, the DER issued Solid waste Pennit No. 300615 to 

Fern Valley Industries for construction and operation of the fly ash and bottom 

ash disp:>sal site. 

DISCUSSION 

The DER and Fern Valley raise for the first time in their t:ost-hearing 

briefs the argurrent that appellant lacks standing to appeal the issuance of the 

DER pennit. Their standing argurrent relies principally on the Ccmronwealth Court's 

recent decision in S-trasbUI'g Associates v. NewUn Township, _-_ Pa. Comonwealth 

Ct. , 415 A.2d 1014 (1980). In Strasbu:t'g, the-Court held that a municipal­

ity lacked standing to appeal fran a DER action granting a :penni t for a solid 

waste disp:>sal facility within its :COrders. where it pt.JipJrted to protect the 

health, safety and general welfare of its citizens. 

We have addressed this SFeCific issue in three recent cases. The Can­

IYDnwealtb. Court decision in StrasbUI'g was a reversal of our decision in Nez.Jtin 
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Tcnrmship v. DER and Strasb'W'g Associates, EHB I:k:>cket No. 78-127-D (issued Febru­

ary 19, 1979) where "We granted standing to Strasburg to appeal. It was our view 

that local govenment units should be able to challenge a IER action granting a 

pennit because a numicipality "c:ould be called on as a last resort to ranedy any 

threat to the public health, safety or welfare that might be created within its 

jurisdiction. n The CcmtDnweal.th COurt in its Strasburg decision held this rea­

soning to be in error. It opined that a mmicipality's interest in protection of 

resources and avoidance of nuisances, based on its possible l:'eS};X>nsibility for 

their abatem:mt, was speculative. 

Subsequent to Strasb'W'g, and based directl-y on the holding stated there­

in, "We have twice held that local government units do oot have standing to chal­

lenge a peDnit for a waste disposal site because the interest to be protected is 

oot a municipal function and a municipality cannot assert the interests of its 

citizens. See Wayne J. BusfieZd~ et: aZ v. Commora.ueaZth of PennsyZvania~ Depart­

ment: of EnvirorunentaZ Resources I EBB J):)cket No. 77-128-W (issued September 29 I 

l980).and FrankUn Tcnrmship and County of Fayette v. DER~ et aZ, EHB Docket No. 

80-Q90-B (Opinion and Order issued October 15, 1980). 

Appellant, in a reply brief, argues that the instant case can be distin­

guished on the basis that in Strasburg the COurt oonditioned its ~ision upon 

a finding that the record below revealed that the transactions challenged by the 

municipality "Were subject to intense scrutiny by the DER, whereas here it is 

alleged that the DER failed to require sufficient .information to allow for a 

p;oper review. We disagree with appellant • s reasoning. A finding of standing 

is oot dependent, in any way, upon. an examination of the rrerits of appellant's 

oontentions. Without an initial showing of standing we are unable to reach the 

rrerits of appellant's allegations regarding DER's procedure. 
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The pertinent t=eint is that the hann alleged to occur as a resu1 t 

of the DER action ~d :oot significantly affect an interest of appellant IIDre 

than it "WOuld affect the camon interest of all citizens in procuring obedi.ance 

to the law, and it is clear that a person claiming to be aggrieved nri.Jst assert 

an interest IIDre substantial than the abstract interest of all citizens in 

having others comply with the law. See Wiz:Liam Penn Parking Garage~ Inc. v. 

City of Pittsburgh, 464, Pa. 168, 346 A.2d 269 (1975). 

In sum, it is apparent fran the Ccxmcn.wealth Court's opinion in Strasburg 

that we have :oo Choice but to find that appi=llant lacks standing to assert the­

protection of the sun:ounding environment as a basis for its appeal of· the solid 

waste :r;ezmi.t. Such an interest, opined the Cornronwealth Court, is without foun­

dation in either the Solid Waste Management Act or Article I, Section 27 of the 

Pennsylvania Constitution. Strasburg v. DER~ et aZ~ supra, at 415 A.2d 1017. 

··- Appellant does aver an injury to itself when it asserts that its right 

to d.1Je process of law is violated by the DER' s procedure for giving :ootice of the 

pend.ency of the permit application arxi for giving notice of the issuance of the 

:r;ezmi.t. However, aP};':ellant has no due process rights; the courts have long held 

that rm.micip:il.ities are not persons within the meaning of the Fourteenth Alrend­

rrent of the United States Consitution. City of Trenton v. New Jers~y, 262 u.s. 

182 (1923); City of Newark v. New Jersey, 262 U.S. 192 (1923); Northwestern 

SahooZ District v. Pittenger, 397 F. Supp. 975 (W.D. Pa. 1975). 

Also, we cannot grant relief based on appellant's contention that the 

:ootice procedure violates the due· process rights of its citizens as the Courts have 

continually held that a rmmicipality is a creature of the sovereign created for 

the purp:::.lSe of can:ying out local government ft.mctions and. thus _dbes not have 

stand.ing to raise due process claims on behalf of others-. Sne Uing v. Department 
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of Trarwportation, 21 Pa. Comtonwealth Ct. 276, 366 A. 2d 1298 (1976) • · Huntezo 

v. City of PittsbuJ:ogh, 207 u.s. 161 (1907} and DER v. Westmoreland-Fayette Sewage 

Authority, 18 Pa. CcmtDnwealth Ct. 555, 336 A.2d 704 (1975). 

We also lack jurisdiction to resporXi to appellant 1 s assertion that the 

IER failed to canply with the Pennsylvania Open Meeting Ia.w, supzoa, as Section 9 

thereof. grants jurisdiction for its enforcanent to camcnwealth Court. Brady 

Township~ et al v. Commonwealth of Pennsylvania~ et al, 1975 EHB 241. 

11lere:fore, since appellant has failed to show how the DER 1 s action 

affects its municipal functions directly or substantially· we hereby· dismiss its appeaJ 

CDNCLUSIONS OF IAW 

1. The Borough of Jefferson lacks standing to assert the health, 

safety and welfare of its·citizens as a basis for an appeal of a DER action 

granting: a solid waste pezmit. 

2. A municipality is not a person within the neani.ng of the due 

process clause of the Fourteenth Al:nerldment of the United States Constitution 

and thus a muni.cipali ty does not have due process righ~. 

3. The Borough of Jefferson lacks standing to assert t11e due process 

rights of its citizens. 

4. The Enviromnental Hearing Board does mt have jurisdiction to 

enforce the Pennsylvania Open Meeting Ia.w, the Act of Jme 10, 1974, No. 175, 66 

P.S. 261 et seq. 

-293-



. . 

ORDER 

AND m-l1 this 26thday of November 1 1980 1 it is hereby ordered that 

the appeal of Jefferson Borough fran Solid Waste Pennit No. 300615 issued by the 

Depa.rt:Irient of Environmental Resources on May 3 1 1979 to Fern Valley Industries is 

dismissed. 

DATED: November 26 I 1980 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 

Blackstone Building 
First Floor Annex 
112 Market Street 

Harrisburg, Pe1msylvania 17101 
(717) 787-3483 

'IOBY CREEK WATERSHED 
ASSOCIATION, me. , et al 

Docket No. 80-061-H 

v. 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 
and ESQUIRE FUEL cx::MPANY, Ini:el:venor 

Mme Drainage PeJ:Ini t 
The Clean· Streams Law 
Surface Mining 

ADJUDICATION 

By Dennis J'; · Harnish, Member, December .B, 1980 

The following adjudication is based up::>n an appeal ftom the issuance, 

by the Permsylvania Depart:nent of Environmental Resources (DER), of a mine drain-

age pe.nnit No. 2479104 to Esquire Fuel Canpany (Esquire). The appellants are 

Toby Creek Watershed Association (TCWA) and Mary Stutz (Stutz). Esquire inter­

vened in the matter and participated in the hearings held on June 2 and 3, 1980 

before Hearing Examiner, Louis R. Salanon, Esquire in Dubois, Pennsylvania. 

FINDINGS OF FACI' 

1. Esquire Fuel Company is engaged, inter aZia, in the business 

of bituminous coal surface mining. It operates an office in Bri:x:kway, Pennsyl­

vania and is duly licensed as a mine operator. 
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2. DER, through its Surface Mining Bureau, is the agency of this 

Cormonweal th which is resp:msible for the administration of those sections of 

The Clean Streams law, Act of June 22, 1937, P.L. 1987, as conended, 35 P.S. 

§691.1 et seq. which relate to the operation of coal mines, including the dis­

charge of industrial wastes generated by the operation proposed by Esquire. DER, 

through its Surface Mining Bureau, is also responsible for administering those 

regulations, adopted by the Environmental Quality Board of Pennsylvania, which 

were adopted pursuant to The Clean Streams Law, supra, and .which also relate to 

the operation of coal mines. 

3. -Toby Creek Watershed Association is a non-profit Pennsylvania 

corporation of approximately 500 members who reside primarily in Clearfield, Elk 

and Jefferson Counties, in Pennsylvania. TCWA is concerned with the water quality 

of streams in a llO square-mile area of Elk and Jefferson Counties. 

4. In May of 1979, the Surface Mining Bureau of DER received from 

Esquire an application 2479104 on fonns provided by DER, for a peDnit a~g 

the discharge of industrial wastes and mine drainage pursuant to The Clean Streams 
..... -

Law, supra, (mine drainage pennit). A pennit based up::m said application was 

issued on March 7, 1980. 

5. In said application it was disclosed that Esquire sought to re­

noye coal by the methods of strip mining and .auger mining fran an area situate 

in Horton Township, Elk County, Pennsylvania. According to the contents of this 

application, the ground surface area to be affected by this mining ~d be 

. 37 acres. 

6. TCWA re<;Ji:stered its opposition to the granting of the requested 

penni t in a letter to DER. The concern manifested by Ta'JA was with regard to 
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the pollutional effects which siltation, generated as the result of this surface 

lni.n.ing operation, ~uld have on the receiving streams ·to-wit, an unnamed tribu­

tary to Little Toby Creek and Whetstone Rlm. 

7. Sedin'ent, including silt, are soils and other surficial materials 

which ·are transported by surface waters to streams as the natural effect of ero­

sion. Erosion occurs at a much greater rate when land surface is disturbed by 

the aqtivities of~, a prime example of which is surface mining of coal. The 

process by which sediment is deposited on stream bottoms is known as sedirrentation. 

8. One method designed to limit sedirrentation which results from the 

surface mining of coal is the ·excavation of basins, called sediiilentation or set­

tling basins. Such basins are located and sized so as to enable the sedirrent 

generated as the result of the surface mining operation to flow into such basins. 

The water a:>ntaining this sediment is inq;:.omlded and detained in these basins. The 

sediment settles to the bottan of these basins during this detention period and 

the goal is to have the receiving streams receive a great deal less sedimentation 

than that which ~uld flow thereto without such treatment. 

9. In its application for said Clean Streams Law mine drainage pennit, 

Esquire provided a description of ~ settling basins (A and B) which it proposed 

to excavate in c:x:mnection with its surface mining project. 

10. In its application for said mine drainage peDlli.t, Esquire disclosed 

the dimensions of each of the ~ settling basins which were proposed. 

11. The area of settling basin A expressed in square feet, is approxi­

mately 35, 00.0 square feet. 

12. The dimensions of settling basins A and B were calculated by Esquire's 

engineer through the use of interim guidelines of the Federal Office of Surface 

Mining (OSM) • 
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13. On SepternJ:;ler 21, 19 72, the Environmental Quality Board of Penn­

sylvania adqpted erosion control regulations, under The Clean Streams Iaw, supra, 

which apply to earth-rroving activities, including surface mining. These regula­

tions, which were effective on October 21, 1972, are contained in Chapter 102, 

Rules and Regulations, Departmen-t:: of Environmental Resources, 25 Pa. Code, Ch. 102. 

14. In Section 102.13 (d) (1} of Chapter 102, supra, 25 Pa. Code §102.13 

(d) (1), Control Facilities - Sedimentation Basins, it is' provided as follows: 

"102.13. Control Facilities. 

* * * 
(d) Sedimentation Basins. 

(1) A sedimentation basin shall have a capacity 
of 7, 000 cubic feet for each acre of project 
area tributaJ::y to it and shall be provided 
with a 24-inch freet:.oard." 

15. The OSM interim guidelines are rrore stringent than ~hapter 102.13 

(d) U> of DER's regulations, i.e., the OSM regulations re:;rui.re a detention capa­

citY of rrore than 7,000 cubic feet per affected acre. Thus, the settling rE.sins 
. . 

in fue presently appealed permit comply with l:oth the said interim guidelines and 

Chapter 102. 

16. Eoth the OSM interim guidelines and the Chapter 102 regulations 

are based upon detention tirre, as expressed in basin volume as the pri.nat:y design 

criteria. 

17. In October, 1976, the United States Environmental Protection 

Agency (EPA) published a l:x:ok entitled "Erosion and Sediment Control, Surface 

Mining in the EasteJ:!l U.S." In that publication there is set forth, inter aZia, 

info:rma.tion, data and calculations as to the design of sediment resins which are 

sufficient in surface area and volume to achieve a discharge of total suspended 

solids therefrom which is not greater than 70 rrg ./1 (milligrams per liter) in any 
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one day and in order to create a situation where the average of daily values for 

total suspended solids so discharge for 30 oonsecuti ve days shall not exceed 

35 m:J./1. The EPA publication stresses basin surface area rather than basin 

volume as the pri.macy design criteria. 

18;. TCWA atterrpted to detel:mine, by reference to this EPA publication, 

the total surface area for basins to be utilized in this surface mining project 

necessary to achieve that degree of settlement and storage of sediment.which 

would be required in order for Esquire to discharge effluent to the waters of the 

C.anm:>nweal th the total suspended solids oontent of which was within the limits 

set forth in finding of fact No. 17. 

19. In attercq;>ting to reach such an area figure TCWA utilized the data 

as to rainfall intensity in Elk Cotmty, Pennsylvania, supplied by Esquire in said 

permit. Toby Creek also utilized data as to the degree of slope and as to the 

nature and oontent of the soil in the particular area to be surface mined as 

supplied by Esquire, in its application, and by the U.S.D.A. Together with this 

data, TCWA utilized material contained in said publication as to velocity and 

anount of expected soil runoff. When this data and material was utilized in a 

calculation as set forth in said publication, k:nown as the rational :nethod, 'ICWA 

reached the oonclusion that basin A should have a surface area of 203, 959 square 

feet. 

20. The calculations and procedures with regard to basin volume in said 

EPA publication are not regulations and they are in oo wise mandatory design 

criteria for settlerrent and -storage basins.- These calculations and procedures 

are a compendium of generally available engineering foililUlas and data. 

21. On May 3, 1976, EPA prcanulgated interim final regulations in which 

effluent guidelines and standards were established with regard to discharges f::rorn, 

inter> alia, bituminous coal mines. These interim final regulations were published 
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in Vol. 41, Fed. Reg. No. 94, pp. 19832-19843. In Subpart C -Acid or Ferruginous 

Mine Drainage category, §434.32(a), 40 CFR §434.32(a), the following effluent 

limitations were established after application of the best practicable contl::ol 

technology available: 

"Effluent Characteristic Maximl1m for 
any 1 day 

Average of daily values 
for 30 consecutive days 
shall not exceed 

Total Iron 7.0 rrg./1 3.5 rrg./1 

Dissolved Iron 0.60 ng./1 0.30 mg./1' 

Total Manganese 4.0 m;./1 2.0 rrq./1 

Total suspended Solids 70.0 m;./1 35.0 rrq./1 

pH Within the range 6.0 to 9.0" 

For existing sources, these effluent limitations were to l::e achieved not later 

than July 1, 1977. On April 26, 1977, EPA amended §434. 32 (a) , supra, to the 

extent that the effluent limitation with regard to dissolved iron was deleted. 

See Vol. 42, Fed. Reg., No. 80, p. 21385, 40 CFR §434.32(a). These regulations 

were reissued at 44 FR 76791 on December 28, 1979. 

22. These EPA promulgated regulations, in which said effluent limi-

tations were provided, were expressly made binding up::>n Esquire by DER when 

Esquire received its said mine drainage pe:rm.it by virtue of special condition 49. 

23. On June 28, 1977, the Envi.rornnental Quality Board of Pennsylvania 

adopted an amendm:mt to the existing waste water treatment requirerrents which had 

l::een contained in 25 Pa. Code, §95.1. In this amendment, it was Prt?Vided as 

follows: 

"alAPIER 95. WASTE WATER 
TREA1MENI' REQUIREMENTS 

§95.1 General Requirerrents 

(a) . Specific treatment reauirerrents and efflu­
ent limitations for each waste discharge shall l::e 
established based on the nore stringent of subsection 
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(b) of this section, the water quality criteria speci­
fied in Chapter 93, of this Title (relating to water 
quality criteria), the applicable treatment require­
ments and effluent limitations to which a discharge 
is subject under the Federal Water Pollution Control 
Act, as amanded (33 u.s.c. §§1251 et seq.) or the 
treatment requirements and- effluent limitations of 
this Title. The 1979 ~ts to §95.1 (a) merely 
strengthen the requirement for compliance with 
federal law in state pennits." 

24. The EPA prc:mllgated regulations and the effluent limitations set 

forth therein, described in finding of fact n:r. 23, infra were prarulgated under 

the Federal Water Pollution Control Act, supra, 33 u.s.c. §§1251 et seq. As such, 

in adopting the amendment to 25 Pa. Code §95.1, supra the Environmental Quality 

Boa,rd was expressly making said federal effluent limitations applicable to coal 

mines in Pennsylvania, including surface mines. 

25. The present pennit would pennit a cx:mtinuation of mining of the 

Middle Kittanning seam of coal which Esquire mined on the a::mtigoous Farns\\Orth 

property under Mine Drainage PeJ:lllit 4677SM14. 

26. The only acid discharge fran the Farnsworth mine (which flows from 

bore holes thereon) pre-existed Esquire's mining operations. 

27. The presently appealed pennit does oot allow Esquire to use 

blasting as a mining technique. 

28. The Brockway Borough water supply reservoir is located upstream 

from the pzpposed mining site and ~uld not be affected by Esquire's mining 

operations. 

29. The Brockway Borough water supply well is located upgradient from 

the proposed mining site and neither this -well oor any proposed water supply 

well ~uld be affected by Esquire's mining operations absent blasting. 

30. Esquire's diligence in complying with state and federal mining 

laws has been at least at the industry average. 
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31. Water percolating through the reclaimed area after reclamation 

on the pro:r;:osed site will not degrade grou.ndWater in the area below its present 

condition. 

DISCUSSION 

For sc:ma ti.rce Esquire has operated a surface mine known as the Farns­

~rth mine under mine drainage peDI1i t 4677SM14 in Horton TCMnShip, Elk County. 

Esquire now desires to follOw the Middle Kittanning Coal seam it has been mining 

on the F~rth property to the contiguous Esposito property. 

To effectuate this intent Esquire applied to DER and, on March 7, 1980, 

DER issued to Esquil:e, Mine Drainage Petmit 279104 covering some 37 acres in­

cluding som:a 10 acres of mineable coal. 

The appellants, a nearby landowner and Toby Creek Watershed Association, 

an association dedicated to preserving and protecting the water quality of Little 

Toby Creek and its tributaries, have appealed the issuance of said peDI1i t. 

The pro:r;:osed mining site is situated between Whetstone R1m on the south 

which is a tributal:y of Little Toby Creek and an unnamed tributal:y of Little Toby 

Creek on the north. Since the pro:r;:osed m.:ining site lies astride a water divide, 

the runoff from this site is divided betweE;n flows directed towards Whetstone 

Run and towards the unnamed tributal:y. The penni t in question provides for ~ 

seciim:mt :r;:onds, designated as Ponds A and B to intercept runoff towards, resp:c­

tively, Whetstone Run and the unnamed tributacy. Separate facilities are ~rovided 

for trea:t:m=nt of dra±nage· fran the operating mine and the s~t basins provide 

no treatrrent for ac.td or metals. 

A. Size of Sedimentation Basins. 

The appellants argue t."1a.t the sedimentation basins are undersized to 

properly rem:JVe sedimentation and also fail to treat acid and heailY m:tals in the 
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runoff fran the spoil pile. Appellants base their argument concerning the size 

of the basin on the testinony of Tim::>thy E. Keister. Mr. Keister, a nenber of 

Toby creek Watershed Association, was qualified to testify conceming basin sizing 

and design on the basis of his experience as an environmental engineer with Brock-

way Glass Company and his design of treatment basins for Becker Coal Ccmpany 

(which basins were never installed) • 

In his calculations M,r. Keister utilized the so-called rational nethod 

as expressed by the fo:IIIIUl.as: 

R = Kx (Precipitation factor) x (Surface area drained); 

Q = R/T; 

Vs = g/18u ·cs-l)D2 ; and 

A = Q/Vs x 1. 2 ; where R = rurx:>ff; 

T = excessive stonn concept t:ine; Vs = settling velocity based 
upon Stoke's law and 

A= calculated surface of the settling basin. 

K = a constant 

On the basis of the aJ:ove folltlUla, Mr. Keister ~culated that basin 

A should have a surface area of 209, 820 square feet. Since the surface area of 

this basin as per the peDIIit is approximately 35,000 square feet, Mr. Keister 

suggested that the present basin is w::>efully undersized and therefore could mt 

meet the effluent criteria set forth in EPA's effluent gni.delines. 

Although, as discussed in greater detail below, IER and Esquire questioned 

the assumptions Mr. Keister used in applying the rational method, their main attack 

was upon this method. Dr. William Hellier, a highly qualified DER engineer, tes­

tified that both sedinentation ponds had not been designed on the basis of the 

rational method, but rather, on the basis of OSM interim guidelines which repre-

sent a different but equally efficient method of attaining appropriate sediment 
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settling. MJreover, Dr. Hellier and Duane Berry, the registered professional 

engineer who designed the basins testified, and Mr. Keister admitted, that sedi­

Il'el1tation basin A rrore than rret the requirenent of Chapter 102.13 (d) (1) of DER 1s 

regulations of a settling basin capa:::ity of 7, 000 cubic feet/acre of disttu:bed 

earth. 

It is indeed ironic that, in this case, 'ICWA urges this l::oard to reject, 

as deficient, the requi.ranents o:t; Chapter 102 as 'Well as to reject OSM 1 s detention 

time, i.e., volure oriented, approach to sizing sedimentation basins, because in 

Toby Creek Watershed Association, Ina. v. DER and Doan Coa~ Company, 1978 EHB 

23, TCWA urged this l::oard to require DER to apply Chapter 102 and a volure 

based foJ::ItUJla to size. sed:i.Irentation basins. MJreover, although Esquire 1 s and 

DER 1 s experts agreed that the rational rrethod was a kn::lwn and approved rrethod 

for sizing secli.mentatiori basins, this rrethod per se has the 'Neight only of sug­

gestis:m rather than regulation and thus does not bind DER. Commo'YiltJeaZth of 

Pennsy~vania v. Harmar Coa~ Company, 452 Pa. 77, 306 A.2d 308 (1973). 

In spite of the a.l::ove, however, this l::oard is not prepared tc entirely 

disconnt Mr. Keister's te.3tirrony. In the first place, EPA's sunmary of sedi­

Il'el1tation basin technology, (which was cited by Esquire in. its brief as 42 Fed. 

Reg. 80, pp. 21,380-21,390) see:ns to add support to Mr. Keister's assertion that 

the surface area of a sed:i.Irentation pond is the primary design factor for the pond. 

Secondly, on page 397 of the notes of testim:::my, Dr. Hellier testified that he 

did not know whether the sedil1'el1tation pond A, as presently designed, .....ould rreet 

the 70 milligrams/liter maximum. suspended solids standard. 

Thirdly, a1 though soma of the assumptions used by Mr. Keister, e.g. , 

the viscosity number, were ably called into question by DER' s cross-examination, 
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Mr. Keister 1 s testinony in toto does seem to hold up ,asstming that surface area 

rather than detention tine is the better nethod for sizing secliment basins. 1 

A1 though Mr. Keister 1 s testinony is rot discounted it does oot satisfy 

the appellants 1 considerable burden of proving that DER 1 s nethodology of basin 

sizing is arbitraJ:y and capricious; it nerely raises a amcern arout the design 

of the basins. Moreover, the board's concern is ameliorated by the special con­

ditions added to Esquire 1 s pennit by DER (as listed in intervenor 1 s Exhibit 3) • 2 

1. a. Using a substantially higher temperature than the 32°F used by EPA 
in the Viscosity folJllUl.a results in reducing the calculated ba.sin area to about 
100, 000 square feet. But this area is still appJ:OXina.tely 3 tilDes the size of 
Basin A and there was no testinony on what an appmpriate higher temperature would 
be in practice. · 

'" b. The other questioned. factor or asSUIIption used by Mr. Keister was 
the t.:ine we used in calculating the flow rate. Dr. Hellier used 24 oours as the 
t.:ine apparently on the assumption that the basin was designed for 24-hour reten­
tion. However, the basin in accordance to the pennit ani Duane Berry's testimJny 
was only designed for 10 hours detention and the EPA foil11lla seems to be designed 
oot to account for steady flow but for the peak flow within a 24-hour period. Thus, 
Mr. Keister 1 s use of the EPA methodology to deteJ::m:ine the time for use in calculating 
flow to the basins does not seem to be palpably erroneous. 

2. "In order to cat"plete the processing of this pennit 
the following must be included in the sedimenta:tion and 
erosion control plan: 

1. All erosion and sedimentation a:mtml facilities 
shall be installed under the direction of a mgistered pro­
fessional engineer prior to any other mining activities. 
The engineer shall sul:mi t certification that ~ were 
constructed in accordance with approved plans. 

2. Grades of all ditches shall be surveyed and 
staked in field to insure that grades are unifam and 
not exceeding 3% as specified in applic:=ation. 

3. A filter fence constructed of filter fabric 
shall be installed in the· sedimentation p::mds. 'lhe fence 
shall extend across the full width of the p::mds and shall 
be located 10 1 to 15 1 before the riser or principal spill­
way. The filter fence shall be installed in such a manner 
that would IlBintain the top edge of the fence at or arove 
the surface water elevation at all times across the entire 
width of the ponds. The bottan of the J;Cild fem::e shall be 
anchored to the botta:n of the pond or the l:::ottan shall be 
sufficiently weighted to keep the l:::ottc:m of the fi.lter fence 
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Certainly, these conditions could only improve the effectiveness of the sedi­

mentation basins. lmy lingering doubts are met by special condition 49 of the 

pennit which requires that: 

2. continued 
near the bottom of the :fOnd across the entire width of the 
:fOnd. The filter fence nrust be inspected periodically after 

~__,_,., . .,..,..,.T_., ___ :..,.-..-, .- -' -. ,. • • ..,... .• p:!:ec.ip.i:tatioft-event:s--and shall· -be'"replaced: if-the fabric 
begins to show signs of serious degradation. The choice of 
fabric type shall be left up to the operator. 

4. Filter fabric silt fen~ acting as check_ dams 
shall be installed in all interceptor eli tches. Spacing of 

. --- ···--· c.::-."'1>--~ fences shall'be e:-rery .:15(]1 -·except where the slope of·. 
the ditch exceeds 5% in which· case the spacing will be 
dec+.eased to 100 1

• The filter fabric shall be of the woven 
type and shall have 25% or nore open area or be e::J:Ui valent 
to the us i40 sieve (40 E.O.S.) or larger. The silt fence 
shall be installed in a secure manner, shall be installed 

-- r:...._J...:!41... .,.._ __ . 

------ -..,--.·- -= __ :_--so that the--rrax.Unum depth of water-build-up l::ehincl'the fence 
is l.i.mited to 1. 5 1 

I and shall have the bottom 1. 0 I to 2. 0 I 
of fence buried. 

5. Filter fabric silt fences shall be installed on the 
downslope side of· all sedimentation "tx=>nds. These silt fences 
nrust be installed prior to di·sturbing any earth and shall be 
left in place until such a tirre as there is a good vegetative 
cover on the side slopes and top of the :fOnd. The filter fabric 
shall be of the woven type and shall have 25% or ncre open area 
or be e::J:Uivalent to the us i40 sieve or larger. The silt fenees 
.shall be- installed in a secure manner and shall. have the lower 

~" - 1 :o · tcr 2. 0 ' of· fence buried. · 'Ihe .. sil t fences .. must be checked ' " 
on a regular basis for damaqes or excessive Sedi.Irent buildup and 
shall be maintained in good working order. 

6. No soil shall be placed on the dcwnslepe of any ditch. 

..;... .... •. -. l 

In addition, all ditches and :E=Qnds shall be seeded ut=an completion • 
..,. -~ .. • · .-.. · · --·--- -- The·~ mixture shalJ: consist of both temp::>razy ana·~t 

vegetative types. 

7. Durrlped rock energy dissipaters or level spreaders shall 
be constzucted at the outfall of all sedimentation and treat::m:nt 
:fOnds to prevent erosion beyond the outlets. If :rock energy dis­

·-- · ---- - ------ ·- -- -sipators are utilized· a- properly engineered aggregate filter or ., 
filter fabric shall be placed on the soil prior to placerrent of 
the :rock." 
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• 
1149. Discharges of water fl:am areas disturbed by surface 

coal mining and reclamation operations must meet all 
applicable Federal and State laws and regulations, 
and at a mi.ninUJm, the following numerical effluent 
limitations: 

EFFLUENT LIMITATICNS, m MILLIGIW-5 PER LI'IER, 
. m;/1, EXCEPT EOR pH 

Effluent _ 
CharacteristicS 

IJ:on' total 

Manganese, total 

Total susperrled solids -

pH 

Max:iim.ln 
Allowable 

6.0 

4.0 

70.0 

within the range 
6.0 to 9.0 

Average of 
Daily Values for 

30 Consecutive 
Discharge Days 

3.0 

2.0 

35.0 

- These effluent limits take precedence over arr:J standards 
mentioned in the Standard or Special Conditions or this 
Mine ·Drainage Pemi. t. 11 

Since special condition 49 specifically incorporates EPA's effluent 

guidelines for biturn:inous coal mines, as· set forth at 40 CFR 434.32 (a), which 

standards are applicable to the instant pennit by virtue of 25 Pa. Code §95.l(a), 

the ~t acts as a guarantee that all applicable fe:leral and state standards 

· will·be met. This simply meanS 'that ·if sedilrentation basin A IS., improperly "n' 

designed it will have to be redesigned_. 

· - - -- · ·-- -- - -- · B-; - Acid and Metals in Spoil Pile· RunOff. · - · · 

Another issue raised by the appellants, acid and heavy rretals in the 

----runoff from the spoil pile (whiclr would flow to sedimentation resin Bf--iS also--­

answered by ~ial condition 49. Appellants' leachate analysis of the overburden 

fran the adjacent Farnsworth mine did indicate the presence of iron, manganese 
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and a low pH and this evidence "MJuld seem to have relevance since Esquire 1 s con-: 

sultant agreed that the same strata which dverlies the F~rth mine also over­

lies Esposito 1 s property, i.e. , the site covered by the pennit in question in this 

matter. Further, the testi.m:Jny reveals that oo treatmeri.t specifically for acid or 

heavy rretals will be provided in either sedimmtation basin. However, again, the 

iron, manganese and pH of the effluent fran sedimentation basin B ItUJSt be in ac­

cord with special condition 49 so that any additional treatment which ma.y'be 

necessary to attain this result ItUJSt be implerrented by Esquire. 

c. Affect on Water Supplies. 

Appellan~ also noted their concern that mining on the prop:Jsed site 

"MJuld adversely affect the Brockway Borough Authority well and/or its reservoir 

--l:leth· of which are utilized as pub-lic water supp+.ies in Brockway Borough. The 

prqblem with this argurrent is that both the well and the reservoir are located 

upstream from the prop:Jsed mining site. 

Obviously I even- if. the site produced an acidic effluent full of heavy 

rretals this "MJuld not affect the upstream reservoir. In addition, appellants 1 

witnesses admit that, absent blasting, the prop:Jsed mining could not affect the 

upgradient well either (or other prop:Jsed wells). The pennit in question does 

not call for blasting and Esquire has stipulated that appellants Wul oot l:e 

precluded fran challenging any future blasting pennission granted to Esquire 

by DERby taking a ti.Irely appeal. to that action if and when -such penn:ission is 

granted. Thus, any further consideration of blasting is not appropriate at this 

tine. 
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D. Coal Seam Designated in Penni t. 

Appellants' next challenge to the pennit is based upon allegedly er­

roneous revision of the pennit to indicate that the ooal seam to be mined under 

the :peri:mit is the Middle Kittanning seam. Appellants argue that Esquire's original 

application designated the ccal seam to be mined as the IDwer Kittanning was cor-

. rect.· Appellants ~point out that Esquire's very highly qualified consultant, 

Edward Lancaster, had, when he was a DER inspector, ooted that the IDwer Kittanning 

seam had a very high acid bearing potential while the Middle Kittanning seam had 

substantially less acid bearing potential so that in his opiniOn, mining slDuld 

be allowed on the latter, but not the foxmer, seam. Esquire, lDwever, counters· by 

asserting that ccal seam analysis clearly ~ that the ccal seam underlaying 

the Esposito property is the Middle not the IDwer. Kittanning. Esquire also asserts 

that although· there is a variance of up to 15 feet in the lx>relx>le elevations of 
, 

the coal· seam under Esposito's property vis- a vis u.s. G. S. topo maps, m variance ----- . .. . - ----- -

less thari ?S feet would be enough to indicai;_e that the seam was the ~ Kittanning. 

Since appellants have the burden of proof in this case and since they 

in~ no evi~ on ·this issuer _it .is clear that on this issue ESquire and 

DER nrust prevail. 

E. Affect on Gromldwater. 

Appellants' next attack on the pennit is based upon the testim:iny of 

DER' s mine inspector Dean Scott Jones. · Mr. Jones testified that the nti.ning site 

is in the recharge area for· Little Toby Creek so that groundwater flowing under 

the mining site would eventually reach Toby Creek. Mr. Jones also testified, on 

the basis of his experience, that groundwa~ flowing through the recla.imed area 
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would have a pH of approximately 5 to 5. 5. Obviously, this is l:elow DER' s efflu­

ent requirement of 6 pH. However, this effluent limit does rot apply to ground­

water per se and, noreover, Mr. Jones also testified that he didn't l:elieve that 

there would be arr:t' significant decrease in groundwater qua.li ty because of the 

mining since wells intersecting the Middle Kittanning seam already produce water 

with 5 to 5. 5 pH. Sane of the premining samples in intervenor• s Exhibit 1, the 

mine drainage pennit support Mr. Jones' testim:my. Appellants' have intrcxluced 

no contra.J:y test:i.nony so again the issue IIUJSt be resolved in favor of DER and the 

interveoor. 

F. Violations on other Esquire Sites. 

Appellants next argue that Esquire smuld rot be granted the present 

·pennit because Esquire's violations on properties it has mined shows it to be 

unable or unwillin9' to CCUiply with pez;m.its. The only evidence intrcxiuced to 

dem:mstrate violations on other Esquire sites did clearly show that the discharge 

fran l::oreholes on the Faznsworth mine site was in violation of DER standards. On 

the other hand, the evidence also clearly datx:;lnstrated that this discharge l:egan 

before Esquire initiatedits mining operations on the Farnsworth property. (See 

especially the testilrony of Mr. Lancaster at page 473 of the notes of test..inony.) 

Therefore, there is no evidence in the reaJrd of any violations caused by Esquire 

at any other mining sites. To the con tracy, the reaJrd is replete with testinony 

fran present and past· DER inspectors that Esquire has derronstrated at least aver­

ag~, if not superior, ability to canply with the law. 
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G. DER Enforcement capabilities. 

The appellants' final argument 3 is that DER does oot have the requisite 

enforcement capabilities to enforce the presently appealed per.mit. DER, through 

the enforcement chief of its Mining Bureau, Mr. Charles Glmro, agreed that the 

Mining Bureau was underfinanced and its mining inspectors, oonsequently, over­

worked. On the other hand, Mr. GurmD also testified that it was DER's policy to 

pz:anptly investigate every cx:mplaint. M::>reover, the federal Office of Surface 

Mining responded at leas-t:- twice to the ~laints of .. the appellant, 'KWA regarding 

the FarnS\\Orth mine and DER alsb pn:mptl.y investigated '.l'(lqA oc:rrplaints. 

It is clear, therefore, that the appellants will :be able to obtain a 

pranpt investigation of aey violation of the proposed per.mit by simply reporting 

same to DER and OSM. In fact, as described in the Order below, the toard is going 

to involve the appellant TCWA in the nonitcring of the presently appealed per.mit • 

. In....conclusion, oone of appellants' argunents has persuaded this l::oard 

to delay pr deny Esquire's pellllit. The appellants' evidence, at nost, has raised 

scm= concern that the sed.imentation ponds A and B may oot be able to produce an 

effluent in confonoance with the requirenents of special COndition 49 of the per-

mit. 

In order to alleviate these a:>ncerns DER, TCWA and Esquire are directed 

to jointly develop a nonitcring progLanl for the effluent from said basins. This 

program, plus the other special conditions added to the said pe.mri.t, should pro­

tect the waters of the Connonwealth and, consequently, the appellants' appeal is 

dismissed and Esquire~ s penni t arrended as per the Order below. 

3. In her brief, appellant Stutz atterrpts to raise an issue concerning 
Esquire's allegedly erroneous mining maps~ Since there was oot one v.ord of testi­
nony on this issue during the hearing, this issue Cannot and will not be considered 
by this board. 
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CX)NCLUSIONS OF INl 

1. 'The 1::x:>ard has jurisdiction over the parties and the subject of 

this appeal. 

2. 'The provisions- contained in Chapter 102, Rules and Regulations, 

Depart::Irent of Envirornrental Resources, Erosion Control, 25 Pa. Cc:xie, Ch. 102, are 

applicable to projects wherein a mine drainage pennit is sought in connection 

with the surface mining of coal and are binding utXJn DER and E~e. 

3. In issuing this mine ~ge pennit to Esquire, DER oonsidered 

the directives contained in Section lp2.13 (d) (1) of Chapter 102, supra, 25 Pa. 

Cc:xie, §102.13 (d) (1), which relate to the :rranner in which the volurre of. sed.i.rren­

tation basins is detenni.ned and these directives were m::t. 

4. The effluent guidelines and standards, which are federal regula­

tions, and which are·oontained in 40 C.F.R., §434.32(a) are applicable to projects 

wherein a Clean Streams Law mine drainage pennit is_ sought in oonnection with 

the .surface mining of coal and are binding utXJn DER- and Esquire. 

5. In issuing this mine drainage pennit DER applied the federal efflu­

ent_ guideline!? to Esquire in special condition 49. 

6. DER and Esquire have attempted to m=et the said federal effluent 

guidelines by designing the settlem:mt basins in accordance with OSM interim 

guidelines and additional special conditions as well as using Chapter 102. Thus; 

DER has oot been arbitrary or capricious in approving Esquire's basin design, but 

the f:ederal effluent guidelines, nevertheless,.--oonstitute :t=erfo:z:rrance standards 

which must be m=t. 
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ORDER 

AND !U'V, this 8th day of Decanber, 1980, the appellants' appeals 

f:ran the issuance by DER of Mine Drainage PeiiDit 2479104 are dismissed. 

It is further ordered that Esquire, DER and '1t."WA shall jointly develop 

and llt!plement a nonitoring program to ensure that the effluent fJ::cm sedimentation 

basins A and B as ®scribed in the above" peon:i.t, <XItl?lies with all applicable 

state and federal_ standards. '1hls plan shall be developed within forty-five (45) 
. . 

days. This board shall retain jurisdiction in this -natter to resolye any dis-

putes which na.y arise conceming the said noni toring program. 

DATED: December 8, 1980 
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Chai:anan 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
Blackstone Building 
F"~rst Floor Annex 
112 Market Slreet 

Harrisburg, Pe1msylvania 17101 
(717) 787-3483 

CDM)NWEALTH OF PENNSYLVANIA, 
DEPARIMENT OF ENVIroNMENTAL RESOURCES 

v. 

SOUI'H HIDOLEIDN ro~~SHIP BOARD OF 
SUPERVISORS and IA..~ METCALF, et al. 

Docket No. 79-022-c::P-W 

Clean Streams Law 
Civil Penalty 

ADJUDICATION 

By: Paul E. Waters, Olai:l::rran, December 10, 1980 

'Ibis matter corres before the board on complaint for Civil Penal ties 

filed by DER against the Supervisors and Secretary of South Middleton Town-

ship in CUmberland County, Pa. Township applied for and was issued a "feil!lit 

under the Water Obstruction Act, Act of June 25, 1913, P .L. 555, as amended3 

32 P.S. §381, et seq. which authorized certain stream clearing activity, to 

help alleviate a flcoding problem. The application had specifically indicated 

that no heavy ecruit=rrent "M:Juld be placed in the str~. On October 19; 1978, 

the Township Secretary was present when a bulldozer began operations in the 

streambed, and ra:roved part of an island in the Yellcw Breeches Creek. The 

activity carre to the attention of DER and was halted on October 20, 1978. This 

action seeks penalties for.damage to the stream and its fish fXJpulation. Nhile 

DER see."k:.s to attach personal liability to the defendants, they argue that they 

are inmune from suit. 
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FINDINGS OF FACT 

1. Plaintiff, the Ccmronwealth of Pennsylvania, Department of 

Environmental Resources (hereinafter DER) , brings this action pursuant to 

§605 of The Clean Streams Law. 

2. Defendant, the Board of Supervisors of South Middleton Town­

ship, euinberland County, Pennsylvania, has its office at Woodcraft Drive, 

Mt. Holly Springs, Pennsylvania, 17065, and is canprised of the following 

officials: 

· (1) Iarry Metcalf, ChaiJ:man of the Board, 521 Forge Road, 

Carlisle, Pennsylvania, 17013. 

(2) Ray otto, Vice ChaiJ:man of the Board, R.D. 6, Carlisle, 

Pennsylvania, 17013. 

(3) Gerald Clepper, Member of the Board, Front Street, 

Boiling Springs, Pennsylvania, 17007. 

(4) Ann Neimer, Secreta.J:y-Treasurer of the Board, Box 58, 

Mt. Holly Springs, Pennsylvania, 17065. 

3. As a result of the citizens' complaints and at the direction 

of the supez;visors, Mrs. Ne:i.rner contacted DER through a letter to Mr. Mike 

Stover under date of May 30, 1978, requesting that he inspect the area and re­

FOrt on the debris that had collected. A letter was subsequently received from 

DER, signed by Mr. John P. Barnhard, Chief of the Division of Stream Irrprove­

m:mts, indicating that funding was not available from DER for this type of 

project. 

4. A letter was then sent to Mr. Nelson Punt, Cumberland County 

Corrmissioner and ChaiJ:man of SETCX), on June 21, 1978, requesting funds that 

Mr. Punt had indicated were available from the CF.rA Program. Mr. Punt's reply 

· of June 27., 1978, indicated that the CETA Program had ended and suggested that 

the Board of Supervisors apply to SEim for funding. The CETA Coordinator 
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. 
supplied Mrs. Nei.rner with a copy of a narrative that had been approved to aid 

in her preparation of the necessacy papers. The application to SEI'CO was com-

pleted by fashioning it after the rrodel narrative. 

5. Over a two~y period, October 19 and 20, 1978, approximately 

five and one-half hours was expended by l1r. Kenneth Pannebaker 1 bulldozer 

operator for the John Walter Company 1 at the project site. 

6. On July 21 1 1978-, the South Middleton Township Board of 

Supervisors. applied to the Departrrent for a pez:mit under the act of June 25, 

1913, P.L. 555, as amended. 

7. Th~ application was for the consent or :pennit of the Department 

to "renove debris and heavy underbrush within and along the banks, in, along 

or across Yellow. Breeches Creek. 11 The application also stated that "heavy 

equiprent will be used but will not be pei:mitted to enter the strearnl:::ed at 

any time unless prior approval is given. 11 

8. On September 20, 19781 the Department approved the application · 

of sguth Middleton Township Board of Supervisors and issued a :pennit. 

9. On October 19, 1978, ~e John Walter Company infonned Mrs. Nei.rner 

that the equiprent was arriving at the stream site, she proceeded to the project 

location. Other persons at the site included Mr. Sylvester Mixwell, foreman 

for the John Walter Company, and Mr. Richard Stone, who was unofficially over-

seeing the project since he lived adajacent to the project site and had knowledge 

of heavy equiprent operations. At no time ·in the course of conversation did 

Mrs. Neirre.r :iiiSi:ruct the bulldozer operator to place the equiprent in the stream. 

10. On the afternoon of October 19, 1978, Mrs. Neiroer sent a letter 

to Mr. James Flesher, Operations Chief of DER, advising him of the project's 

corrm:mcement as was required by Special Condition "B" of the DER Permit. 

yards 

ll. Work was done on the stream for a distance of approxirrately 150 

SO yards downstream from the Route 34 bridge and 100 yards upstream .. 

Debris was raroved downstream from the bridge placed on the south bank by the 

bulldozer located in the stream. Upstream fran the bridge, Mr. Pannebaker :t:e-
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. gan to rerccve an island that had fonred in the middle of the stream along with 

the other debris that had collected. 

12. In reSFOnse to a phone call from Mr. William Hanns in the evening 

hours of October 19, 1978, Mr. Perry Heath, District Iaw Enforcem:mt Officer for 

the Pennsylvania ~ish Conmission, went to the project site and ordered P~er 

to cease and desist his operations. The operation ceased inmedi.ately up:m 

Heath • s request. Approximately 50 yards of the island had been renoved at that 

time. 

13.:. On October 23, 1978, ~- Ronald Hughey, a wa.tei :pollution 

biologist for DER, visited the site of the activity. Mr. Hughey again re­

turned to the site on ..November- 21, 1978, for the purpo~ of collecting biologi­

cal samples which samples indicated a reduction in the cc:mm.mi ty of the aquatic 

macroinvertebrates. 

1.4. In a letter sent to the Board of Supervisors by Mr. Ronald 

Hughey, dated November 6, 1978, follow-up directions were given concerning 

activities to be done by the Township at the project site. These curative 

instructions were pranptly canpleted by the Township. 

15. Salr'q;>les were taken once again by Mr. ROnald Hughey on September 

4, 1979, approximately ten ncnths after the first sampling. As a result of 

this sampling, a report was prepared.- The report showed a reduction of 

macroinvertebrate of approximately 76 in the tmdisturbed area whereas in the 

distrubed area, there was an increase in these organisms of 165 in number, 

which is evidence of a 30-40 percent reoovery rate. Continuing recovery at a 

like rate ~uld allow for total recovery of the alleged 11distumed11 area in 

approximately twenty ncnths. 

16. In issuing the pennit the Departrrent was 11 giving its consent 

to: rerove debris and heavy rmderbn:ISh fran within ·and along the channel of 

Yellow Breeches Creek through a reach of approximately 850 lineal feet above 

Pa. Rt. 34 in South Middleton Township, Cumberland County~ 11 
-
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17 • The penni t alSO incorporated the Department IS understanding 

"that the ~rk shall be perfm:med in accordance with the maps, plans, pro­

files and specifications filed with [sic] part of the application." 

_._ ·:18. In October 1978 d=fendants rented a bulldozer to be used in· -

connection with the 1M:)rk under the pennit and on October 19 and 20, 1978, 

cefendants' rented bulldozer entered the channel of Yellow Breeches Creek 

and conducted ea.rt:hrroVing activities in the channel. 

19. The ea.rt:hnoving activities perfoJ::Ired by the bulldozer included 

the reroval ·of part of an island in the Yellow Breeches Creek, excavation of 

. ·.gravel fran the bed of Yellow Breeches ·Creek and ea.rt:hrcoving actiVity along--=­

the banks of the Yellow Breeches.Creek. 

20. Earth that· was rerroved fran the island and the streambed was 

placi:d. on. top_ of the. stream. banks and along. the sides of the streambank. - : ·· -

21. The Yellow Breeches Creek is a trout stream known throughout 

the state as an outstanding fishecy. 

--22,. No erosion and-sedimentation control plan was either prepared 

or implemented for the ea.rt:hnoving activity by the bulldozer. 

23.. Ten rconths after the ear1:hrroving activity caused by defendants, 

the aquatic ccmmmity in the affected- segnent of Yellow Breeches Ci:'eC...X had-·=-=·. 

experienced a thirty to forty percent recovery. It is unknown whether recovery 

will continue at the sarre rate in the future. 
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DISCUSSIOJ.\T 

South Middleton Township had been experiencing problems upstream 

from an island in Yellow Breeches Creek and cx::mcluded that if the channel 
. \ 

were cleaned and debris buildup rerroved, sorre flooding could be alleviated. 

In an effort to accomplish this, the Township applied to DER for a pe.nni.t, 

which is required under the Pa. Water Obstruction Act, Act of June 25, 1913, 

P. L. 555, as amended~ 32 P.S. §381, et seq. 

The application which was filed with DER had been prepared by the 
1 

Township engineer and typed by the Township Secretary, wh<;> was named as a 

party defendant. The TCwnship also applied for funding fran SEI'CO, and 

after the DER pennit was granted ftmding for the project was· also approved. 

There is no dispute that the application to DER indicated in reference to the 

Yellow Breeches project that - "heavy equiprent will be used but will not be 

penni.tted to enter the streambed at_ any time unless prior approval is given". 

It is equally clear that on October 19, 1978, a bulldozer operated pursuant 

to an agreement with the Township, and while being observed by the Township 
•!' 

Secretary, entered the creek rerroved part of an island and excavated gravel fran 

the bed of the creek. This operation continued on October 20, 1978 unt.J..l 

a Waterways Patrolman ordered the operation stopped because of damage being 
2 

done to the fish li~g in the Yellow Breeches Creek. A later biological 

investigation· indicated that,. as expected, there was some long tenn-damage 

to the quality and quantity of fish and other life in the stream. Sampling 

within a lineal reach of stream extending sorre one hundred yards downstream 

from the excavation site was done three days after the incident and again ten 

1. The Township engineer was not na.m:d as a defendant in this action. 

2. This particular Creek is well known in Pennsylvania and beyond as an 
outstanding fishing area. 
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3 
m::mt.hs after that. Based on this evidence DER rt::JW seeks a "heavy" 

civil penalty, while giving I'D indication hJw it CJnstrues the term. We 

agree that the Township is clearly liable for a civil penalty. Whether 

the Supervisors and the Secretary are to be held liable personally, is 

another matter. The Clean Stream Law, Act of Jtme 22, 1937, P.L. 1987, 

as amended~ 35 P.S. §691.1, et seq. providest Section 605: 

"In addition to proceeding tmder any other rernandy available 
at law or in equity for a violation of a provision of this 
act, rule, regulation, order of the department, or a CJn­
dition of any permit issued pursuant to this act, the de­
partment, after hearing, may assess a civil penalty ut=en a 
person or municipality for such violation. Such a penalty 
may be assessed whether or not the violation was wil~ · 
The civil penalty so assessed shall IDt exceed ten thou­
sand dollars ($10,000) per day for each violatioz:l. ·In 

· dete.rml..ning the arrotmt of the civil peii.alty the department 
shall CJnsider the wilfulness of the violation, . damag~ 
Qr injury to the waters of the Ccrcrconwealth or their uses, 
CJst of restoration, and other relevant factors." 

4 
DER has also argued that 25 Pa. Code §102.4 which prohibits earth-

noving activities without an erosion and sedimentation plan is an additional 

3. The DER biologist was asked to quantify the damage to the stream 
- during this period. He stated: 

.:'. "THE EXAMrnER: Well, can you quantify it? 

THE WI'INESS: In a percentage? 

THE EXAMrnER: Yes, if you can; that you r,..ould be 
comfortable with. 

THE WITNESS: Thirty to forty percent recovery. 

BY MR. BIAO{: 

Q In ten nonths'? 

A I would still like to reiterate that that rate will 
not necessarily follow." 

4. The Regulation provides inter aZia "-any landowner, person or rrn.mJ.cJ.­
-pa.lity engaged in earthrroving activities shall develop, implement and maintain 
erosion and sedirrentation control measures which effectively minimize accelerated 
erosion and sedirrentation. These erosion and sedilre.I1tation rrea.sures rrrust 1::e set 
forth in a plan as described in §102. 5 of this Title (relating to erosion and 
sedJJ:nentation CJntrol plan) and rrrust 1:e available at all times at the site of 
the activity." · 
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.reason for imposition of civil :penalties. We believe under the facts of this 
5 

case that if there was a violation, it has merged with the Clean Streams viola-

tion because it is the unauthorized ea.rthnoving acti. vi ty in the stream by the 

use of heavy equiprent which fonns the basis of each alleged violation. 

Turning to the question of personal liability, we have no difficulty 

in deciding that the Supervisors, and the Secretary who perfonred only ministerial 

acts for them, are exempt fran personal liability. In Wiaks v. MiZzoao BuiZders.3 

Ina. -Pa. eormonwealth-360 A.2d 250 the Court said: 

"We s~ly believe that the SU:prane Court's alx>lition· 
of governrrental .irrmunity in AyaZa did not and was not 
intended to effect an alx>li tion of the Cbctrine of 
absolute imnunity of high public officials. 

As to M:mroe Township,. we must disagree with the lower 
court's grant of its demurrer. We appreciate the 
lower court's difficulty in applying the cbctrine of 
respondeat superior where the agents, whose alleged 
misconduct is to be imputed to the principal, are them­
selves imm.me fran suit. However, we may not pennit 
the clear holding of AyaZa to be circumvented because 
the strict application of traditional agency concepts 
would require sustaining of the demurrer by the Town-
shi II p. 

There can be no doubt that the Township SupeJ:Visors are .imnune from 

suit based on the decision in the Wicks case. It can, of course bea+gued_ 

that, even though the Supervisors are imnune, that nevertheless the Secretary 

should be held personally liable. We can mt believe that this was the intent 

of the Wicks decision and we decline to impose such liability based on the 

facts here • 

. As previously indicated, this imnunity does not extend to the Township. 

There was no testim::lny present as to the assets of the Township, and very little 

evidence on the present and future damage to the creek. We believe the co-operation 

shown by defendants deserves consideration. We do not believe, as suggested by DER, 

that defendants planned to violate the law. We therefore will iirpose a penalty 

of $1,000 per day for each of the two days of violation, having taken all of the 

circumstances into consideration. 

5. There is scare question whether under a proper pennit under Water 
Obstruction Act, ~or operations in the stream..~, tl)~e is a violation if it had authorizt 
the very activity engaged ~,- and less than ~5 acres ">as affected. 
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CONCLUSIONS OF IJl.JN 

1. The lJoard has jurisdiction over parties and subject ItE.tter 

of this appeal. 

2. The individual defendants, Supervisors of South Middleton 

Township, and the Board Secretary are rot personally liable for any 

Civil Penalty assessed pursuant to the Clean Stream I.aw, Act of June 

22, 1937, P.L. 1987, as amended, 3~ P.S. §691.1, et seq. because of 

immmi.ty extended to public officials • 

. 3. South Middleton Township is liable for Civil Penalties 

because of the actions of its officers, in allowing heavy equipnent to 

enter the Yellow Breeches Creek in viqlation of a fel:!Ilit. issued under 

the Water Obstructitln Act, Act of June 25, 1913, P.L. 555, as amended, 

~ P.S. §381, et seq. 

4. A Civil Penalty in the anount of one thousand C!ollars 
-

($1,000) for each of the two days of violation is reasonable and will be 

irnp:Jsed because, although we do not deem the action to have 1::een willful 

it nevertheless did cause discernable damage to aquatic lif~ in the 

creek. 
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ORDER 

AND NCM, this lOth day of Decenber, 1980, in accordance with 

Section 691.1 of The Clean Streams Law, 35 P.S. §691.1, civil penalties 

are assessed against defendant, South Middleton Township, in the anount 

of Two Thousand Dollars ($2,000). 

This anount is due and payable into the Clean Water Fund .imnedi.ately. 

The Prothono~ of CUmberland County is hereby ordered to enter these penal­

ties as liEnS agains. t any property of the aforesaid defendant, South Middleton 

Township, with interest at the rate of 6% per annum from the date hereof. :No 

costs rra.y be assessed UfOR the Camonwealth for entry of the lien on the docket. 

DATED: December 10, 1980 
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. -----·--· .. --.--------··---··-------- .. -- --

OONCtJRfONG OPmiON 

I concur in the penalty assessed by Chaii:man Waters and in his 

exclusion of the Township Su'f?&Visors- and Secretal:y fran individual 

liability. 

I disagree, however, with the legal reasoning used by the Chairman 

to reach this result. I do not believe that Wiaks~ supra insulates nrunicipal 

officials from civil penalties under Section 605 of the Clean Streams I.aw. 

In Wiaks the Plaintiff was a private party _who filed a a:xnplaint sounding in· 

tort against inter alia the supervisors Of M:;)nroe Township, as individuals, as 

well as the Township • 

. Wiak9., supra . therefore, simPly does not speak to the issue of 
- -

whether the Ca'rm:Jnwealth of Pennsylvania rather than a private party, may in­

stitute even a tort action against Township officials and no case standing 

for such a proposition has been cited. M:;)re:::>ver, the :imnunity discussed in 

Wiaks ~ supra is restricted to .irmruni ty against civil actions sounding in 

tort. The Pennsylvania Suprane Court in, Jonnet v. Bodia~ 244 A.2d 751, 

whic!l opinion was cited in Wiaks, supra , discussed the range of iimn.m.i ty of 

Township supervisors and while that Court held tl}at the range of inrnunity 

was broader than suits for defamation, it did restrict innn.mi ty to tort 

suits. 

A civil penal ties action is not a tort suit. True, this roard 

has used tort analogies in ascertaining degrees of willfulness Rushton Mining 

Co. v. DER3 76 EHB 117; Commom;ealth of Fa.~ DER v. Froehlke 2 'EHB RepJrts, 

Vol. 2, p. 118. However, in roth of those cases the J:oard was careful to 

oote that tort law was used only by way of analogy and in roth cases criminal 

law was also used by way of analogy, yet the roard e.'Cpressly held that civil 

penal ties were not criminal penal ties • 

. Further evidence that civil F€!)alties complaints not barred by 

tort imm..mity provisions is contained in DER v. Middleton Township Municipal 
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Authority., Vol. 1 EHB Reports p. 8 where a civil penalty was assessed by 

this board against a Pemsylvania Municipality on May 2, 1972. Since 

Middleton., supra predated Ayala., supra 1 wherein the Permsylvania Supreme 

Court abolished govenunental tort irmruni. ty, Middleton., supra 1 at least 

implicitedly, understates the difference between civil penalties and tort 

actions. 

Although I have--disagreed, as discussed above, with the Chai.J::man' s 

legal reasoning, I agree with the ancunt of penalties he assessed since it 

seems to be in line with asse_ssments in sjmllar cases. First of all, it is 

in line with DER v. Mount Royal. Assoaiates., EHB Reporter, Vol. 3, -p. 18 

since ·the dama.ge in question is real·but not oveJ:Wh.elming (100 yards affected 

with a good chance for canplete reeovery} and the assessrrent is .in the $50o­

$10,000 range. lvbreover, the assessrrent is .in line with civil penalty assessments 

in DER v. Federal Oil & Gas Co . ., 75 EHB 186 and DER v. Trindle Construction., 

Ina~ 75 EHB 337 which cases involved greater anounts of envi.J:onmental 

damage than the instant matter. 

Apparently, the Cormonwealth '\\Ould differentiate this case 

fran those cited a00ve on the basis of willfulness. Indeed, the alleged 

willfulness of the nnmicipal officials '\\Ould seem to be the only reason 

to assess individual penal ties against than. On the issue of willfulness, 

the impression of trier of fact rrrust be given great Y.eight; of those who 

decide civil penalties cases, only the hearing examiner can obs~e the 

demeano~ of the witness. Thus, I am not prepared to differ with Chai.J::man 

Waters' opinion that neither the Township' s Secreta.ry nor any of its 

Supervisors acted willfully in this matter. Consequently, I believe 
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-· --· ~-- -··------~----------. ----·------·-·---------~---·- ---·----- -·-··. 

that these individuals _should not be individually assessed for the 

reasons expressed in Rushton Mining~ supra wherein the roard refrained 

from assessing in.di vidual penal ties against Warren H. Hinks, Jr. , President 

of Rushton Mining. 

DATED: . Cecanber 10, 1980 

-326-

ENV'IRONMENrAL HEARING EOARD 

~ 'd ~ ~· 
DENNIS J.I~ 
Member 



COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 

Blackstone Building 
First Floor Annex 
112 Market Street 

Hanisburg, Pennsylvania 17 J OJ 
(717) 787-3483 

.. 

JOHNSON S. BAUM Docket No. 79-163-B 

v. 

COMMONWEALTH OF PENNS'(.LVANIA 

DEPARTMENT OF ENVIRONM.ENTAL RESOURCES 

Water Obstructions Act 

ADJUDICATION 

By the board, December 23, 1980 

This case arises from an appeal by Johnson s. Baum from a denial by 

·the Department of Environmental Resources (DER) of his application for a pennit 

to install a fifteen-inch pipe culvert in a tributary of campbell Run in Cook 

Township, Westnoreland County. The pel:mit is required by the Water Obstructions 

Act, the Act of June 25, 1913, P.L. 555, as amended, 32 P.S. 681 et seq. DER's 

denial was based on its finding that a fifteen-inch pipe is not large enough to 

carry the tributary during periods of heavier than noz:mal flow. 

A hearing was held in Pittsburgh, Pennsylvania on appellant's appeal 

and the DER has filed a FQst-hearing brief. 1 

1. Appellant declined the opportunity to file a FQSt-hearing brief. 
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FINDINGS OF FACI' 

1. Appellant is Johnson S. Baum, an individual whose mailing address 

is R. D. 4, Box 153B, Latrobe, Pennsylvania. 

2. Appellee is the Depa.rt:m:nt of Environmental Resources, the agency 

entl:usted with the duty to administer and enforce the provisions of the Water 

Obstructions Act, the Act of June 25, 1913, P.L~ 555, as amended, 32 P.S. 681 

et seq. 

3. Appellant owns a 110-acre parcel of land in an area known as Bethel 

Church in Cook Township, West:rroreland County. 

4. The 110-acre parcel is divided by TcMnship Road No. 583 into two 
.. 

tracts, one- of 80 acres and the other of 30 acres. The 30 acre tract, which is 

located to the north of T.R. 583 has been laid out in tracts of about six acres 

and one of the six-apre tracts has been subdivided into eight lots. 

5. Appellant. constructed a dirt road for access to the eight- ·lot sub-

division. 

6. At a FOint about 1400 feet fran Township Road 583 the access :road 

crosses a stream. 

7. To enable the access :road to cross the stream, ap:i;ellant enclosed 

the stream with a ~ixty-foot long culvert and covered the culvert with dirt fill. 

8. The culvert is constructed of fifteen-inch plastic pipe for the 

first twenty-five feet from the upstream end and eighteen-inch pipe for the re-

rnainder of its sixty foot length. 

9. The fill over the pipe ranges in depth frc:m seven feet on the up-
....... 

stream end to 12 feet on the dcwnstrearn end. The fill is 50-fE:et long and 15-feet 

wide. 

10. The culvert was constructed by appellant in the fall of 19.78. 
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11. Appellant initially intended to install 12-inch diarreter pipe 

until he found he could purchase fifteen-inch pipe fran a neighbor who had it 

left over fran a project he had undertaken. 

12 •. Appellant did not calGUlate either the 'VOluma of water fleMing 

to the· culvert or the can:ying capacity of the culvert. 

13. Appellant prepared his tract of land for individual lots in accord 

with the ;rules of, and in consW.tatic;>n with, the Westnoreland cOunty Planning 

Conmission. -~ A representative of- the Westm::>reland County Planning Cornnission told 

a~lant that he- should infonn the DERabout the culvert he ~talled under 

~road. 

14. On Decanber 8, 1978 appellant filed an application with the DER 

for a Water Obstructions pennit.-for the culvert. 

15. Appellant received help with the preparation of the application 

fran Donald Faust a registered surveyor. 

16. The culvert does -not have sufficient· capacity- to carry the volurre 

of water generated by-a· 2-year -stonn. -. --

17. When the culvert reaches its capacity the fill will act as a dam 

and im{;ound the water to a depth of seven feet. 

18. When the water reaches a depth of seven feet it will begin to 

flow over the access road. 

19. The access road provides the sole access to the eight lot subdivision. 

20. The earthen fill over the culvert was not constructed with the 

intent that it be used as a dam. 

21. Appellant has not shown that the earthen fill is capable of func-

tioning as a dam. 

22. When the water reaches a depth of seven feet behind the- fill it will 

fo:rm a FOOl 100-feet long. The p:cl will extend onto an adjacent property. ---
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DISOJSSION 

The Pennsylvania Water Obstructions Act, supra, requires a :person to 

procure a pennit from the DER prior to installing a stream obstruction or en­

closure. Here, DER ·denied appellant's application for a pennit for a sixty-foot 

long culvert to convey a stream under a mad he has constructed. Unfortunately 

appellant install~ the culvert prior to sul:mitting the application to DER. 

Appellant owns a 110-acre parcel . of- land in an area of Cook Township 1 ·- . 

· West:m:lreland County known as -Bethel·. ~urch. . Included ii?- the parcel ·is a six-
. . 

acre tract which has been··-recently ·subdivided: into eight lots. For access to 

the eight lots, appellant constructed a dirt road to the subdivision fran Township 

Road No. 583. The access ioad had to cross an unnamed tributaJ:y of Campbell's 

Run. To provide for the crossing 1 appellant enclosed the stream with the sixty-foot 

long culvert and covered the culvert to grade level with earthen fill. The cul­

vert is constructed of fifteen-inch plastic pipe for the first twenty-five feet 

~ the upstream end and: eighteen-inch pipe for the remainder·=of,. its sixty. foot 

length. The earthen fill enclosing the culvert and supporting the mad, ranges 

fran a height of seven feet on the upstream end to twelve feet on the downstream 

end. The fill is fifteen feet wide and fifty feet long. 

Appellant was unaware of the pennit requirement for culverts tmtil after 

he installed the culvert. He was advised to notify the DER of the existence of 

the culvert by a representative of the Westiroreland County Planning Ccmnission, the 

planning b::xiy resp:Jnsible for approving new subdivisions in this area.· 

A person who see.lcs a penni t fran the DER bears the burden of proving 

his entitlerrent to the pennit. See 25 Pa. Code 21.101 (c) and High Sky~ Inc. v . ......., 

DER, EHB C'ocket No. 79-015-B (issued.April 23, 1980). In this case ~ find that 
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appellant has not net its burden of proof as the testinony shows that the culvert 

Cbes not CCliiply with the PER regulations governing their installation. The DER 1 s 

regulations are concerned principally with ass~g that culverts are securely 

constructed and have the capacity· to carry the affected- stream •. See 25 Pa. Code 

105 et seq. In particular, 25 Pa. Code 105.141 provides that a culvert that is 

installed in a rural area nrust be designed to acconm::xJate a 25-year frequency flood 

flow. Appellant failed- to make an engineering analysis of the capacity needed to 

handle the flow -of the-stream prior to-installing the culvert; consequently,· the 

culvert is teo small. ·A hydraulic a.palysis of the stream and the area it drains . . . . . . 

perfo:r::ned by- a DER hydraulic =-engineer shows" that -the--culvert cannot·,handle a 2~-

year sto:cn and in fact is ·not large enough- to handle a 10-year storm; a 5-year 

sto:cn or even a 2-year stoi:m. 2 

There are two additional reasons for the DER denial and l:oth result fran 

the culVert being undersized. The culvert 1 s failure to cnnvey the total flow 

during periods of- heavy -rainfall-.w±ll result- in- the backup of· the stream and the 

DER engineers are of the opinion that the earthen:fill lacks- the stability to func­

tion ·as· -a dam and hold back the water; -Also, water will· .:i.ItpJund .to ·a depth of 

seven feet behind the fill before it overflows across the access road. At a 

seven-foot depth, a :pcxJl of water lOQ-feet long will be created and will extend 

onto the land of an adjacent property owner. Thus, the inability of the culvert 

to convey the stream during certain periods of heavy rainfall ~uld result in a 

back-up of the stream onto a neighl:oring property and cnuld result in a wash-out 

of_ the. only access toad to the future develo:pnent. 

2. The DER engineer who reviewed appellant 1 s application testified that 
under the facts of this case he would advise the appellant to cnnstruct the cul­
vert large enough to handle ~ 50-year sto:cn. 
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The DER, in its review of an application for a Water Obstructions per-

mit, is required to consider whether the facility described in the application 

canp::>rts with appropriate DER regulations and whether the facility will function 

in accord with the purpose of the Water Obstructions Act, supra.· cf The 

Kztavitz Company v. DER, 1978 EHB 224. If the application does mt comply, the 

DER lacks the discretion to issue the penmit. cf Toby Creek Watershed Associatio1 

Inc. v. DER a:n4. Doan Coal, Company, 1977 EHB 23. In as much as appellant's appli­

cation fails to comply with 25 Pa~ Code 105.141 of the DER regulations governing 

the construction of culverts -and since-appellant has not shown- that the earthen 

fill etllJlaced across the stream. is able to safely function as a dam, and since the 

pond resulting from back-up of the stream ~uld flood the land of an adjacent 
.. 

property owner, we find that the DER had m discretion but to deny application--No-;-

6578758 for a culvert to enclose the unnarred tributary of Campbell Run. 

CDNCLUSIONS OF Lru'l 

1. The Environmental Hearing Board has jurisdiction over the parties 

and the subject matter of these proceedings. 

2. Application No. 6578758 for a Water Obstructions pe:cnit to con­

struct a culvert in an unnarred tributary of C-anpl:ell Run does not comply with 25 

Pa. Code 105.141. 

3. In reviewing an application for a water obstruction pennit the 

DER is required to consider whether the facility described by _the application 

comports 0-th appropriate DER regulations and whether the facility will function 

in accordance with the Water Obstructions Act. 
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4. The DER does not have the authority to issue a water obstructions 

pennit based on an application which does rot ccmply with the DER 1 s regulations. 

ORDER 

AND NJW, this 23rd day of Decenber, 1980, it is hereby ordered that 

the appellant 1 s appeal is dismissed and· the DER 1 s refusal to issue a water . . 

obstructions pennit based on appellant 1 s application No. 6578758 is sustained. 

DATED: -December 23, 1980 
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THOMAS E. SIEGEL 

v. 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
Blackstone Building 
First Floor Annex 
112 Market Sired 

Harrisburg, Pennsylvania 17101 
(717) 787-3483 

Docket No. 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPINION AND ORDER 

79-152-B 

This Opinion and Order pertains to Appellant Thomas E. Siegel's preliminary 

objections to the Department of Environmental Resources' (DER) petition to 

quash appeal. DER's petition to quash contends that the Board lacks jurisdiction 

over Siegel's appeal for reason that it was not ~iled within thirty (30) days of 

receipt of the DER's action as required by 25 Pa. Code 21.52 of the Board's 

rules. 

Appellant, in its preliminary objections, contends that the petition to 

quash should be striken because it was not filed within twenty-one (21) days 

of the preceeding pleading, Appellant's appeal. Appellant argues that the 

petition to quash is in the nature of a preliminary objection and therefore 

must conform to Pa. Rule of Civil Procedure 1017 (a) (2) which requires that a 

preliminary objection must be filed within twenty-one (21) days of the pre-

ceeding pleading. 

We disagree. A party may raise the question of a tribunal's jurisdiction 

over a matter at any time. In Borough of Grove City v. Commonwealth of 
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Pennsylvania, DER, EHB Docket No. 74-267-C (issued August 10, 1975) we stated 

that: "The law in Pennsylvania is clear that statutory appeal periods are 

jurisdictional and may not be waived. See Commonwealth v. Niemeyer Olds, Inc., 

12 Commonwealth Ct. 388, 316 A.2d 152 (1974); Iannotta v. Phila. Trans. Co., 

11 Commonwealth Ct. 156, 312 A.2d 475 (1973); General v. Roseman et al, 10 

Commonwealth Ct. 569, 312 A.2d 609 (1973)." Therefore, Appeallant's preliminary 

objections ar.e denied. 

ORDER 

AND NOW, ~his 11th day of January, 1980, it is hereby ordered that the 

Appellant's preliminary objections are denied. Appellant shall file an answer 

to DER's petition to quash appeal within 10 days after receipt of this order. 

DER's request for oral argument is, at this time, denied. The DER may, 

if it desires to do so, again request oral argument after Appellant files its 

answer to the petition to quash appeal. 

cc: Bureau of Lititation 
Robert P. Ging, Jr., Esquire 
Dom Greco, Esquire 
Al Lander, Esquire 

DATED: January 11, 1980 

ENVIRONMENTAL HEARING BOARD 

Member 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 

Blackstone Building 
F'U'St Floor Annex 
112 Market Street 

Harrisburg, Pennsylvania 17101 
(717) 787-3483 

KENNETH G. & PAULINE E. GRUMBINE 

Docket No. 79-151-W 

v. 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPlNICN AND ORDER 
SUR 

MJI'ICN '!0 DISMISS APPEAL 

Ql Cctober 4, 1979, appellants Kenneth G. Grumbine and Pauline E. 

Grumbine. filed an appeal fran a sewage disposal plan approval of Bethel 

Township for eight (8) lots owned by Paul E. and Mary M::Corkel in Lebanon: 

County, Pennsylvania. Said approval occurred on September 13, 1979. On 

Decemt:er 3, 1979, DER filed a notion to dismiss the appeal on grounds that 

DER had issued IX) decision or order which could be the basis of an appeal 

to this Eoard. citing the- Pennsylvania Sewage Faci:J.ities Act, Act of January 

24, 1966, P.L. (1965) 1535, as amended, 35 P.S. §750.1 et seq. and Chapter 

71 of the Rules and Regulations of the Cepartrrent, 25 Pa. Code § 71.15 (c) (3). 

Appellants ;--by_ answer ·filed December 19, 1979, acknowledged that· no 

action had been taken by DER but allege that unless this Eoard hears the 

appeal, they are virtually without remedy. The PennsylVania Sewage Facilities 

Act, 35 P.S. 750.16 specifically provides that appeals such as here in ques-

tion, l:e filed pursuant to the IDeal Agency raw, Act of Decemt:er 2, 1968, 
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(P.L. 1133 No. 353) 53 P.S. §11306 new 42 Pa. C.S.A. 933(a) (2), which rests 

jurisdiction in the local eorrrron Pleas Court. we therefore enter the follCMing: 

ORDER 

AND NCM, i;his 23rd day of JANUARY 1980, after due consideration of 

the notion to dismiss the ap}?eal in the al:ove matter, the sarre is hereby granted. 

cc: Bureau of Litigation 

FOR THE ~'JEALTH OF PENNSYLVANIA, 
DEP~'T OF ~ RESOUR::ES: 

Lynn wright, Esquire 
Central Bureau of Litigation 
503 Executive :Ebuse · 
101 s. Second Street 
Harrisburg, PA 17120 

FOR, APP:ELI.AN.l'/RESPONDENT/DEFENDANT: 

'thomas A. Ehrgood, Esquire 
Ehrgood & Ehrgood 
Farmers Trust Building 
Iebanon, PA 17042 

DATED: January 23, 1980 
lla 

- 337 -

PAUL E. WATERS 
ChaiJ:man 

THOMAS M. BURKE 
Member 
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COMMONWEALTH OF PENNSrLVANIA 

ENVIRONMENTAL HEARING UOARD 
Blackstone Building 
First Floor Annex 
112 Market Street 

Harrisburg, Pe-nnsylvania 1,7101 
(717) 787-3483 

GEORGE CAMPBELL, et al Docket Nos. 76-117-B 
v. 

a::::MMJNWEALTH OF PENNSYLVANIA, -
DEPARIMEN'+' OF ENVIRONMENTAL RESOURCES 
and ARI'HUR H. S9JlT 

LYNcorr CX)RP0RA1'ION I ARI'HUR H. SCOTl' 
and SYBn. R. SCO'IT 

. v. 
COM.fi-mEALTH OF PENNSYLVANIA, 
DEPARIMENT OF ENVIRONMENTAL RESOURCES 

SUSQUEHANNA CX)UNTY BOARD OF c:x:Mv1ISSIONERS 
v. 

COMMJNWEALTH OF PENNSYLVANIA, 
DEPARIMENT OF ENVIRONMENTAL RESOUR:ES 
and LYNCOIT CX)RP0RA1'ION and ARI'HUR H. 
SCOIT and SYBn. R. SCDI'I' 

GEORGE CAMPBELL 
v. 

CO.MM:JNWEALTH OF PENNSYLVANIA, 
DEPARIMENT OF ENVIRONMENTAL RESOURCES 
and LYNCJIT CX)RPORA1'ION 

SUSQUEHANNA CX)UNTY BOARD OF c:x:MvliSSIO:NERS 
v. 

COMMJNWEALTH OF PENNSYLVANIA, 
BEPARIMENT OF ENVIroNMENTAL RESOURCES 
and LYNCJIT CX)RPQRA1'ION 

OPINION AND ORDER 

79-054-B 

79-059-B 

79-072-B 

79-121-B 

This opinion is disp::>si ti ve of an array of pre-hearing rrotions and petitions 

filed by either Susquehanna County or Lyncott Corp::>ration in five separate 

appeals before t:pe Board .concerning I in varied ways 1 a landfill operated by the 
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Lyncott Corporation in Susquehanna C01.mty. The pleadings, in general, result 

fran Susquehanna County's quest for a forum to contest the landfill's existence 

and operation. 

Docket No. 76-117-B 

The appeal at Docket No. 76-117-B was filed by George Campbell and eleven 

other persons on September 3, 1976 from the. issuance by DER of Solid Waste Permit 

No. 101025 and Industrial Waste Permit No. 5876201 to Arthur Scott. The permits 

approved the o~~tion of the sanitary landfill_on 7_0 acres of land in New Milford 

Township, ·Susquehanna County. 

Susquehanna County ("County") has filed a petition to intervene in the appeal 

and Scott, in turn, has filed a rrotion to quash the County's petition to inter-

vene and a notion for judgrrent on the pleadings. 

Scott's notion for judgm:nt on the pleadings contends that the appeal was 

teJ:minated by a January 11, 1977 .OCder of Member Cohen. The January 11, 1977 

C:Cder was issued in response to an agreement betw~ the parties at the con-

elusion of a supersedeas hearing and a subsequent stipulation of counsel. At 

the conclusion of. an October 20, 1976 supersedeas hearing the following colloquJy 

took place: 

"THE BOARD: On the record. The parties to this 
proceeding have agreed as follows: 

Number one, that no Supersedeas will issue. 

Number two, that the Appellant and Intervenor shall 
sul:::mi t to the Board within fourteen days herein a signed 
stipulation. 

Number three, up:>n receipt of that stipulation the 
Board shall enter an order teJ:minating the Appeal. 

Is this what everyone understands? 

MR. PREATE: That's correct, your Honor. 
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MR. GAZDA: That is the way we understand it. 

THE BOARD: So that everyone understands also 
that if it appears to the Board that after consulting 
the parties that such stipulation is not forthcoming, 
the Board will take appropriate action. 

MR. PREATE: 
rely on that. 

THE BOARD: 
the parties? 

(No response. ) 

THE BOARD: 

We will have it. I think you can 

Is there anything to add by any of 

I declare this hearing closed. " 

On January 11, 19 77 ~d .Meimber. ·Cohen entered an Order based on the stipu­

lation of counsel. The first paragraph of the Order required Scott to perfo:rm 

certain acts at the landfill. The second paragraph reads: 

" ( 2) Unless any party to the al:ove captioned 
matter shall otherwise i.nfo:rm the board in writing on or 
before July 15, 1977, the board shall enter an order on 
or after that date marking this matter settled and dis­
continued. Pending the entJ:y of such an order, this l:oard 
shall retain jurisdiction in this tnatter and may enter 
supplerrental orders, if necessary, to enforce the pro­
visions of this order entered this 11th day of January, 
1977." 

On June 30 ,. 1977 15 days before the date on "Which the apy;eal could be 

tenninated through the tei:ms of paragraph 2 the January 11, 1977 Order of 

Member Cohen, Scott requested an extension of t..im3 to comply with the require-

rrents irrJt:osed upon him by. the first paragraph of the January 11, 1977 Order. 

On July 20, 1977 and December 23, 1977 he sul:mitted reports on the status of his 

compliance therewith.· Because of Scott's request, the Board never issued an 

order terminating the appeal, and appellant, .George carnpl:::ell on May 25, 1978 

filed with the Board a request that the app:.al 1:::e kept active :because of an 

alleged improper operation of the landfill. Thus, the Board never issued an 

order tenninating the appeal and in accord with paragraph 2 of the January 11, 

1977 Order we retained jurisdiction. 
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The January 11, 1977 O.rder by Member Cohen was not a final order. It was 

interlocutory as it was issued by one.Board Member to provide the nechanism, 

stipulated to by counsel, for later te:cn:inating the matter unless the Board 

was 11 infOJ::ned" · otheJ::Wi.se before July 15, 1977. Since Scott requested a post­

ponarent of the issuance of the final order before July 15, 1977 and later 

appellant, Campbell, objected to its issuance, a final order was never issued. 

Scott's notion for judgment on the pleadings is den:ied. 

The County requests that it be permitted to intervene in this appeal fran 

the issuance of ~ts to operate a solid waste disposal s.ite within .ii;.s l::o1,1Ild­

aries because it 11 
••• involves issues related to solid waste managerrent, wa.ter 

quality management, aesthetics and other environmental issues within the Township 

of New Milford, Susquehanna County, Pennsylvania, all of which has an impact 

UFOn the public interest and welfare of residents of said Township and County." 

The County avers that it has a potential financial involvement and interest for 

reason that the original plans, the operational plans and the operation of the 

landfill are inadequate to protect the environment and public fran adverse im­

pact and damages and thus the public could ultimately be stuck with the expense 

of reclamation and clean-up. 

The County contends that its interest may be inadequately represented by 

the current parties 0~ record because George Campbell et al may not have the 

financial resources to pursue the appeal and the DER 11 
••• initially issued the 

permit based upon faulty plans and have (sic) not adequately enforced the law 

relevant to the operation of the landfill ..•• 11 

Scott opposes the County's request because: (1) it contravenes Environ­

mental Hearing Board R.ule of Procedure 21.62 which requires that leave to 

intervene "shall be filed prior to the initial presentation of evidence", and 

(2) the County lacks standing to intervene. 
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we interpret the phrase "initial presentation of evidence" in Board Rule 
I 

21.62 to refer to the hearing on the merits of the appeal. Otherwise, inter-

vention '.\Ould be unlikely in appeals where supersedeas hearings are held,- as 

they are generally heard within seven days after an appeal is filed. See 25 

Pa. Code 21. 76. Therefore the County is not prohibited from intervening by 

Rule 21.62. 

Scott contends that the County is not aggrieved because it does not meet 

the requirements for standing set forth by the Penrisylvania Supreme Court in 

WiZZiam Penn P~king Garage~ Inc. v. City of Pittsburgh, 464 Pa. 168, 346 A.2d 
. . 

269 (1975). The Pennsylvania Suprene Court held· that a party in order to have 

standing to appeal ImJSt show that its interest is substantial, irnnediate and 

direct. 

We believe that appellant County meets the standing requirements estab-

lished by WiZZiam Penn Pa:rking Ga:rage~ Inc:. See our discussion of the County's 

standing to appeal at rocket No. 79-121, infra, p. 9. HOW'ever, we need not 

decide that issue here, as a party seeking leave to intervene need not show 

that he '.\Ould have had standing to file the original appeal. Board Rule 21.62 (e) 

states that our nll.es on intervention supplement the General Rules of Adminis-

trative Procedure. Rule 31.3 provides the definition of "interveners" and states 

"admission as an intervener shall not be construed as recognition by the agency 

that such intervener has_ a direct interest in the proceeding or might 1:e aggrieved 

by any order of the agency in such proceeding." Rule 35.28 provides that a 

petition to intervene may be filed by anyone cla.iming a right or interest "of 

such nature the ints:::vention is necessary or appropriate", and such "right or 

interest may be •.. An interest ... not adequately represented by existing J?arties" 

and "Any other interest of such nature that participation of the petitioner 
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may be in the public interest... See also DER v. United States Steel. Cor>por>ation, 

EHB r:ocket No. 72-397 (Opinion and Order issued April 30, 1975) where we pennitted 

intervention status "analagous to amicus curiae" to a citizens group even though 

the citizens group could not have instituted the original civil penalty action. 

We find that the County does have a substantial interest in the outaJine of 

this litigation and that the interest may not be adequately represented by the 

existing parties. We therefore grant the County's petition to intervene in the 

appeal of George Campbel.Z, et; aZ. v. DER and Arthur Scott, EHB D:>cket No. 

76-117-B. 

Docket No. 79-054-B 

The appeal docketed at EHB Docket No. 79-054-B is by Lyncott Corporation 

and Scott from an Order by DER dated April 27, 1979. The order alleges that 

Lyncott CorJ;X>ration and Arthur Scott, a principle officer of Lyncott Corpor­

ation, have operated the landfill in New Milford Township, Susquehanna County in 

violation of the provisions of its Solid Waste Penni.t No. 101025 and it requires 

Lyncott CorJ;X>ration and Scott to perfo:rrn certain acts and to refrain from performing 

certain acts in order to cause the landfill to ccmply with the Solid Waste. Manage­

ment Act. 

The County has filed a petition to intervene in the appeal of Lyncott 

Corporation from the DER April 27, 1979 Order. As grounds for intervention, 

petitioner County rrerely incorporated by reference the grounds supp:>rting its 

petition to intervene in the Campbell appeal at I::ocket No. 76-117-B. 

The County's petition to intervene in the appeal of Lyncott Corporation at 

Docket 76-117-B is denied. The County's objections to the existence of the land­

fill can be raised in the Campbell appeal at Docket No.· 76-117-B. It v.ould not 
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be appropriate nor would it serve judicial efficiency to litigate l:oth the County's 

objections to the existence of the landfill and Lyncott' s appeal contesting the 

propriety of the DER' s enforcerrent order during the same proceeding 1 especially 

when the County has the opp:Jrtuni ty to present those issues to the Board in the 

appeal at Docket No. 76-ll7-B. 

Docket No. 79-059-B 

'!be appeal filed at EHB Docket No. 79-059-B is by the County fran the DER 

Apri~ 27 I 1979 crder to-- Lyncott Corporation and Arthur Scott. 'P:le County,- in 

its Notice of· Appeal, states the rea.Sons for its appeal_of the DER order to 

Lyncott Corp::>ration: 

"For the reasons stated in said April 27, 1979 Order as 
well as for reaons found in Appellant' s 'Petition to 
Intel:Vene' filed before this Honorable Board at Docket 
No. 76-ll7-B .•• the water quaiity as well as the solid 
waste pel:Itlits involved in the instant matter should be 
revoked and full and canplete reclamation at expense of 
Lyncott Corporation, Arthur H. Scott and/or Sybil'R. 
Scott." 

Lyncott has filed a "M:Jtion to Dismiss Appeal" alleging that the County 

lacks standing to -appeal the DER order. Lyncott again cites WiUiam Penn Parking 

G<ll'age~ Inc. v. City of PittsbUI'gh~ supra, for the pro:1:=0sition that standing 

requires a "substantial interest" which is "direct and _irrmediate". Lyncott per-

suasively argues that the County has no interest in an enforcerrent order from 

the DER to a third party requiring compliance with the law other than the ab-

stract interest of all citizens in having others ccrnply with the law. 

It is apparent from the County's Notice of Appeal that its objection to the 

DER order is the method used by the DER to bring Lyncott into compliance with 

the Solid Waste Managerrent Act. It prefers that the DER revoke the pe.nnits rather 

than order the i.rnt:osition of a compliance· schedule. Its- preferenc;:e however does 
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not confer standing to appeal. The method chosen by the DER to enforce its Solid 

Waste Management Act is discretionacy with the DER and does not, as a natter of 

law, adversely affect the rights or interests of the County. In George Eremic 

v. DER, et aZ., EHB Docket No. 75-283-c (issued June 16,· 1976, and re-issued 

December · 2, 1976 after rea:msideration) .we held that the refusal of the DER to 

grant a request to revoke a solid waste management pennit is not an appealable 

action because the DER' s failure to act does not affect the rights of appellant. 

See also Judith FrCllJJZ.ey, et aZ v. Michael. J. Dauming, 26 Pa. Camonwealth Ct. 

517, 364 A.2d.748 (1976) where theCamo~th Court h~ld that an agency's 

exercise of prosecutional discretion in deciding whether to press charges against 

persons it regulates is not adjudicatory in nature. 

The County's reliance on our decision in NewZ.in Toumship v. Comm.onL)eaUh 

of PennsyZ.vania, Department of EnvirorunentaZ. Resou:rces et aZ, EHB Docket No. 

78-127-D (issued February 16, 1979) is misplaced. In NewZin we held that the 

nn.micipal appellant hacf standing to contest a DER letter authorizing the operation 

of a landfill and to raise issues which we catagorized as "p::>sitive consequences 

of a negative enforcement action". However, the DER action, the letter, actually 

authorized the operation of the landfill. 

The County has been granted intervention in the appeal at Docket No. 76-117-B 

challenging the propriety of DER' s issuance of solid waste and water quality per­

mits to operate the landfill. That is the appropriate forum to raise its objec­

tions to the landfill's existence~ In fact, the County, when it listed its 

objections to the DER enforcement order, merely incorp::>rated by reference the 

objections it listed at Docket No. 76-117-B. 

As we have concluded that the DER order to Lyncott Corp::>ration does not 

affect the County's rights, we dismiss :i:ts ·appeal, as supplerrented, filed at 

EHB Docket No. 79-059. 

345 -



EHB Docket No. 79-072-B 

George campbell has also filed an appeal (at EHB r::ocket No. 79-072) from 

the DER April 27, 1979 crder to Lyncott Corporation. C3nq:lbell objects to the 

tenns of the order because, like the County, he believeS it is not stringent 

enough, as it does not revoke Lyncott's pennits. 

Lyncott has filed a notion to dismiss. We sustain Lyncott' s notion and 

dismiss the appeal for reason that appellant Campbell is not aggrieved by the 

DER order. The basis for oUr decision is the ~ as that given for our decision 

that the County i~ not adversely affected by the April 27, 1979 Order. Again, 

Campbell has the oppJrtunity to raise the issues' that it raises here in its 

appeal from the issuance of the permits at Docket No. 76-117-B. 

EHB Docket No. 79-121-B 

The DER on July 24, 1979 granted approval to the Stabatrol Corporation to 

dispose of specified chemical wastes at the Lyncott landfill in New Milford 

Towns¥p, Susquehanna County. The County has appealed this approval for the 
1', • 

stated reason that: (1) Lyncott is not operating the landfill in accordance 

with law and, (2) DER does not have sufficient info:r:rna.tion on which to make a 

-
full and adequate evaluation of the affect of dis:!;X)sing of these chemicals at 

the landfill. 

Lyncott Corporation~ which is granted status a.S a ~ app:llee because it 

is the landfill pe.m:i ttee, has filed a notion· to dismiss the County • s ap:p:al on 

the grounds that the DER approval is not an appealable a~on and the County 

lacks standing to app:al the approval. 

The action of the DER is an appealable action. It c:onstitutes a final 

decision of the DER authorizing the dis:!;X)sal of wastes not previously authorized 

by the existing solid waste rranagernent :p:mit, and it has the :!;X)tential to have 
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environmentally significant consequences that could affect the personal or prop-

erty rights of others. 25 Pa. Code 21.2 of the Board's Rules defines an action 

of the DER that may be appealed to include a rcodification of a pennit. See also 

Section 2 of the Administrative Agency Law, the Act of· June 4, 1945, P.L. 1388, 

as amended, 71 P.S. 1710.1 for the definition of "adjudication". 

We agree with Lyncott that the County cannot raise the claims of individual 

property owners. Here, however, the County advances potential adverse consquences 

to its own interests. The County, as part of the allegations supporting its 

petition to intervene at EHB ~~t No. 76:-117-B ~ 79-054-B, states: 

"Clearly, DER' s action ·in the instant case at least 
could prospectively affect Susquehanna County's ITn.U'li.cipal 
responsibilities to a significant degree. For example, 
(i) abaterrent of public nuisance; {ii) ownership of dis­
:EXJSal site realty for delinquent taxes (see Municipal 
Claims and Tax Liens statute, 53 P.S. §§7101 et seq.), 
(iii) loss of tax revenue for loss of value to disposal 
site real property as well as realty adjacent to and near 
the disposal site property." 

In NetrJZin Township v. DER~ suproa, we decided that a municipality had 

standing to appeal fran a DER action which authorized the operation of a land-

fill wi thih its borders. We stated: 

"Although this case presents a close question 
under the Cormonweal th Court decisions,· we believe that 
municipalities s~uld. have the right to appeal to this 
:tx>ard where they az:e dissatisfied with a DER action 
that·could prospectively affect their municipal respon­
sibilities to a significant degree, and we will oot 
abandon ·the board's practice by denying ·a right of 
ap~al in this case ••. the township does have standing 
to appeal by virtue of its alleged interest in protection 
of surface and groundwater within its boarders.... In 
our view, a rrn.micipality may be ITOre directly affected 
by an unlawful grant of a solid waste penni t by DER than 
individual citizens, since it is the municipality rather 
~an individual residents that could be called lJFOn as 
a last resort to remedy any threat to the public health, 
welfare or safety that might be created within its juris­
diction." 
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For the reasons articulated in the Newli.I:l Township case we l::elieve the County 

has standing to appeal from the DER 1 s approval to Stabatrol to disFQse of the 

chenical wastes. Lyncott 1 s rrotion to dismiss is . denied. 

The County has also rroved to consolidate three of the aforementioned appeals; 

the appeal by Campl:ell from the issuance of the pennits at Cocket No. 76-117-B, 

the appeal by the County fran the DER April 27, 1979 Enforcerrent Order at 79-059-B 

and Lyncott 1 s appeal frC:m the DER April 27, 1979 Order at 79-054-B. The Co'unty 1 s 

appeal at 79-059-B has been dismissed by this Opinion and ·Order. We decline to 

consolidate the remaining two appeals for the reasons stated for not pennitting 

the County and Campl:ell to· intervene in the Lyncott appeal fran the DER order; 

the propriety of the DER 1 s action in issuing the penni ts presen~ entirely 

different isst•es than the validity of the Apri-l 27, 1979 Enforcerrent O"'Cder. 

We de however l:elieve that the appeal at Docket No. 76-117-B should be con-

solidated wj,th the appeal at Docket No. 79-121-B since both appeals question 

the propriety of DER 1 s approval to dispose of solid waste at the Milford Tcwn-

ship site. Therefore, since the Board has the authority to order, on its own. 

rrotion, the consolidation of matters which involve a ccrnron question of law or 

fact, we order ~e appeals at Cocket No. 76-117-B and D::x::!.:et No. 79-121-B con­

solidated under Docket No.· 76-117-B. 

In conclusion,· the effect of the yarious appeals, petitions to intervene and 
. . 

rrotions to dismiss, is to set:arate these matters into tv..o set:arate proceedings: 

(1) Cocket No. 76-117-B, the appeal by the County and Can'pl::ell challenging the 

issuance by DER of the solid waste and water qu3.lity penni.ts and approval to dis-

FQSe of chemical wastes at the Milford To.mship site; and (2) Cocket No. 79-054-B, 

the appeal by Lyncott fran the DER 1 s enforcement order. 
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ORDER 

AND NCM, this 1st day of Februacy, 1980, it is hereby ordered that: . 

1. The notion for judgment on the pleadings fil~ by Arthur Sc6tt at 

EHB Docket No. 76-117-B is denied. 

2. The petition to intervene filed by Susquehanna County at EHB Docket 

No. 76-117-B is granted. 

3. The notion to quash Susquehanna County's petition to intervene filed 

by Arthur Sa::>tt at EHB Docket No. 76-117-B is denied. 

· 4 ~ The appeal of Campbel:L~ et aZ and Susquehanna County v. DER and. 

Arthur Saott~ EHB ·Docket No. 76-117-B is consolidated with .the appeal 

of. Susquehanna County v. DER and Lynaott Corporation~ EHB Docket No. 

79-121-B; the caption shall read George CampbeZZ~ et aZ and Susquehanna 

County v. DER and Arthur Saott and Lynaott Corporation~ EHB Docket No. 

76-117-B. 

5. The preliminary objection in the nature of a notion for a nore specific 

pleading filed by Susquehanna County at EHB Docket No. 79-059-B is denied. 

6. The notion to dismiss appeal of Susquehanna County filed by Lyncott 

Corporation, Arthur Scott and Sybil R. Scott at EHB Docket No. 79-059-B is 

granted. 

7. The appeal of Susquehanna· County Board of Cornnissioners, as supplerrented, 

at EHB Docket No. 79-059-B is dismissed. 

8. The request for admissions filed by Lyncott Corporation, Arthur Scott 

and Sybil·R. Scott" at EHB Docket No. 79-059 is stricken. 

9. The petition for discovery filed by Susquehanna County at EHB Docket No. 

79-059-B is stricken. 

10. The notion to ~smiss ·appeal of George Campbell filed by Lyncott Coqx:>r­

ation, Arthur Sa::>tt and Sybil Scott at EHB Docket No. 79-072-B is granted. 
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11. The appeal of George Campbell at EHB J):)cket No. 79-072 is dismissed. 

12. The petition to intervene filed by Susquehanna County at EHB D:x:ket No. 

79-054-B is denied. 

13. The petition for discovery filed by Susquehan:ha County at EHB D:x:ket 

No. 79-054-B is stricken. 

14. The ITOtion to dismiss appeal of Susquehanna County filed by Lyncott 

Corporation at EHB D:x:ket No. 79-121-B is denied. 

15. Lyncott Corporation, Arthur Scott and Sybil Scott and the DER shall 

file objections, if they chose to do so, to the petition for discovery filed 

by Susquehanna County at EHB COcke~ No._ 76-117-B within fifteen (15) days 

after receipt of this order. 

16. George Campbell and Susquehanna County shall file pre-hearing rnerro-

randa in the appeal at EHB D:x:ket No. 76-117-B in accordance with the teJ::ms 

of pre-hearing order No. 1 issued in Docket No. 79-121-B, within thirty 

(30) days of receipt of the prder. The DER and Lyncott shall file answering 

pre-hearing rnerroranda within 15 days after r~ipt of appellants • pre-hearing 

rrenoranda. 

DATED: February 1 1 1980 

cc: Bureau of Litigation 
Louis A. Naugle, Esquire 
Gerald C. Grimaud, Esquire 
Ernest J. Gazda, Sr. 1 Esquire 
Robert J. Shostak I Esquire 

ENVIroNMENTAL HEARrnG BJARD 

r .t " .. 

Menber 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
Blackstone Building 
First Floor Annex 
Ill Markel Street 

Harrisburg, Pennsylvania 171 01 
(717) 787·3483 

E. ARI'HUR THOMPSON, et al Docket No. 79-185-B 

v. 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 
and roNALD S. MINTZ and PHTIJ.IP MILLER, t/a 
WICliARD-MILLER JOINT VENI'URE, and WICliARD SEWER 
COMPANY, INC. , Intervernors 

OPmiON AND ORDER SUR MJTION 
'10 QUASH REQUEST roR SUPERSEDE'.AS HEARING 

Intervenors, Ronald S. Mintz and Philip Miller t/a Wichard-Miller 

Joint Venture and Wichard Sewer Company, Inc. have filed a notion to quash 

ap:t;::ellants' request for a supersedeas fran a DER action approving a re-

vision to the Horsham Township Official Sewage Facilities Plan ("Official 

Plan") • Intervenors contend that appellants cannot, as a matter of law, 

suffer irreparable haJ:lll fran the Department of Environmental Resources 

("DER") action nor can they show a likelihood of injury to the public, during 

the :t;::endency of the hearing on the merits, and therefore appellants cannot 
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rreet the standards for the grant of a supersedeas set forth in Board Rule 

21.78 {25 Pa. Code 21.78) •1 

Appellants, residents of Horsham Tcwnship, Montgare:r:y County, have 

appealed DER 1 s approval of a revision to the Horsham Township 1 s Official 

Plan which. allows the construction of a package sewage treatment plant. 

Appellants object to the construction of the package sewage treatment plant 

because, they contend, inter alia, that its discharge will be to "Park Creek 

in a conservation area without the environmental consideration required by 

Article I, Section 27 of the Pennsylvania Constitution", and its construction 

could result fu the toss of federal funds for a sewer project .in adjacent 

areas of Horsham Tcwnship. Simul. taneous with the filing of its appeal, 

appellants filed a request for supersedeas • 

1. 25 Pa. Code 21.78 states: 

(a) The cirCtJII1Starices under which a suJ;:ersedeas 
shall be granted, as well as the criteria for the 
grant or denial of a supersedeas, are matters of sub­
stantive carmon law. As a general matter, the Board 
will interpret said substantive corrrron law as requiring 
consideration of the following factors: _ 

(1) irreparable haDll to the petitioner; 
( 2) the likelihcod of the petitioner 1 s 

prevailing Qn the merits; and 
(3) the likelihood of injury to the public. 

(b) A supersedeas shall not issue in cases where 
nuisance or significant (nore than de minimis) J;Ollution 
or hazard to health or safety -either exists or is 
threatened during the period· when the supersedeas 
~uld be in effect. 

(c) In granting a supersedeas, the Board may im­
J?OSe such conditions as are warranted by circumstances 
including, where appropriate, the filing of a l:ond or 
other security. 
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We grant intervenors 1 notion to quash the J?eti tion for supersedeas 

because we agree that appellants will not suffer haDn fran the DER approval 

during the pendency of the hearing on the merits. The DER action only con-

sti tutes a planning approval, it does not penni t the actual construction of 

the objected to sewer facilities. Intervenors still must apply for and re-

ceive a Clean Streams Ia.w Pennit ("CSL penni.t") prior to construction of 

the package plant. The only affect of a supersedeas would be to stop the 

DER from processing the application for the CSL penni.t(s). In DER 1 s letter 

notifying Horsham Township of the approval of the revision_ request, it stated: 
. . . . . 

"This planning approval does not relieve the project sponser of the respon­

sibility to secure a Depa.rt::ment pennit for the construction and operation 

of the proposed facility. " 

If the DER issues a CSL pennit allowing construction of the sewer 

facilities prior to a final decision on the meritS of this appeal, appellants 

can at t11at time either J?eti tion for a supersedeas from the issuance of the 

CSL ~ t or revive. its J?eti tion for a supersedeas in this apJ?eal. 

ORDER 

AND NCM, this 7th day of February, 1980, it is hereby ordered: 

1. Intervenors 1 notion to quash request for supersedeas hearing 

is granted; 

2. Ap:f?ellants 1 request for supersedeas is denied; 

3. When and if a Clean Streams Law Penni t is issued by the DER 
( 

to construct the sewage facilities which are the subject of the Official 

Sewage Plan revision, notice shall be given to appellants; and 
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4. The hearings on appellants' request for supersedeas set for 

February 14 and 15, 1980 ·are cancelled. 

DlcrED:· February 7, 1980 

cc: Bureau of Litigation 
Randall J. Brub;:l.ker, Esquire 
Mr. E. Arthur Th~son 
Herbert K. Sudfeld, Jr., Esquire 
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NY-TREX, me. 

v. 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING UOARD 
Blackstone Building_ 
First Floor Annex 
112 Market Street 

Harrisburg, Pennsylvania 17101 
(717) 787-3483 

Docket No. 79-178-B 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPINICN AND ORDER 
SUR PE'l'ITION FOR SUPERSEDEAS 

Appellant, Ny-Trex, Inc. , petitions this Board for a supersedeas 

frc:m an order of the Departrrent of Envi..roniraltal Resources ( "DER") issued 

under the Solid ~aste Management Act, the Act of July 31, .1968, P.L. 788 . 

as ~ended, 35 P.S. 6001 et .seq., The Clean Streams Law, the Act of June 22, 

1937, P.L. 1987, as amended, 35 P.S. 691.1 et seq. and Section 1917-A of the 

Administrative Code, the Act of April 9, 1929, P.L. 177, as amended, 71 

P.S. 510-17. 

The DER has issued an order to petitioner alleging that petitioner 

has disposed of sewage sludge wastes from rnunicipali ties, including the 

City of Detriot, Michigan, at various sites in Pennsylvania without a solid 

waste pennit. The order prohibits petitioner fran transporting and disposing 

of sewage sludge w-astes and industrial wastes until it procures a pennit 
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or approval from the DER. The order also requires :petitioner to provide the 

DER with infonnation on the sites where it deposited wastes and the composition 

of the wastes. Specifically, paragraph 2 of the order requires :petitioner 

to provide DER with the follcwing infonnation: 

11Ny-trex shall provide the following infor­
mation to the Department for each location within the 
Ccmronwealth at which Ny-Trex has at arrt time dis­
charged, spilled, disp::>sed of, or otherwise dep::>si ted 
solid waste in the fonn of sewage sludge or industrial 
waste: 

(h) the ownership of the pro:perty of each loca­
tion on which the solid waste was deposited; 

(i} the narres and locations of all rmmicipalities, 
municipal authorities and :persons in Pennsyl-­
vania fran which Ny-Trex has received such 
solid waste; for each municipality, municipal 
authority or :person, give the dates on which 
Ny-Trex received such solid waste, and for 
each date, give the quantity and chemicai de­
scription of the solid waste received; and 
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(j) the names and locations of all municipalities, 
municipal authorities and persons outside of 
Pennsylvania from which Ny-Trex transported 
such solid waste into Pennsylvania and whose 
solid waste Ny-Trex deposited in Pennsylvania; 
for· each nnmicipali ty, nnmicipal authority or 
person, give the dates on which Ny-Trex re­
ceived such solid waste, and for each date, 
give the quantity and. chemical description 
of the solid waste received ... 

Petitioner has appealed the order to this Board and has si.mu.l.taneously 

filed a petition for a supersedeas fran the provisions of the order requiring 
-

the sul::mission of the aforesaid infonna.tion. A hearing on the petition wa5 

scheduled for December 7, 1979. At that time petitioner declined to present 

evidence in support of its petition. Instead, it presented argurrent that the 

supersedeas should be issued for reason that the order, as a natter of law, was 

void ab initio because: (a) it was issued without express statutory autho~ty; 

(b) it deprives petitioner of its Fourth and Fourleenth Amendment rights; and 

(c) it violates the Fifth .Arnendnent of the u.s. Constitution. We reserved 

ruling on the petition for supersedeas pending the subnission of briefs by the 

parties. Since petitioner declined to present evidence in support of the 

issuance of a supersedeas we nay issue a supersedeas only if we detennine that 

the DER did not have the authority to issue the cirder or the order, on its face, 

violates the constitutional rights of petitioner. See Rule 21. 78 of the Board' s 

Rules of Procedure. 

Petitioner, in its brief, argues that the DER order is unlawful and 

void because it was issued without express statutory authority. 

The order was issued nnder Section 6 (9) of the Solid Waste Management 

Act, and Sections 10 (d) (3) and 610 of The Clean Streams Law; these sections 

grant to DER the power to issue orders necessary to :implement the provisions 

of the acts. 

- 357 -



'Ihe stated pl.J.rFOse of the Solid Waste Managarent Act is to prevent 

public health hazards fran .improper waste disposal practices and the Pl.J.rFOSe 

of 'Ihe Clean Streams Law is to protect Ccmronwealth waters, including ground 

waters, from substances which cause fOllution. 'Ihe infoDnation required by 

the order, the location of the disposal sites ~ the cr:mposition of the wastes, 

is obviously necessary to alleviate or correct any FOllutional problems resulting 

fran the alleged disposal activities, and as such c:onsti tutes a reasonable 

resfOnse to the activities alleged by the order. 'Ihus the order, has apparent 

statutory authorization. 

Nevertheless, appellant argues that the DER does not have the authority 

to issue the order because the DER actio:t;L, although dubbed an order by the DER, 

is in reality "a transparent attempt to obtain information, documents and 

records of Petitioner in the manner of a subi;XJena duces tecum" and the DER has 

never been granted subp::>ena p:::lWerS. We agree that the DER has not been granted 

the p::1Wer of subp:lena; but we do not agree that the DER order can be con.Strued 
-l:>.-

as a subp:)ena duces tecum. A provision in an order requiring the sul:mission of 

info:rmation does not transfo:on it into a subfOen.a duces tecum; it still differs 

fran a subi;XJena duces tecum in purpose, authorization and effect. 

An order • s purpose is r~, it establishes present rights and 

obligatipns based on past duties and liabilities. Typically,_ its requirements 

are based on accusatory dete:oninations such as unlawful past conduct or an 
-

existing or threatened hazardous activity. 'Ihe requirements .i.Int:osed bY the 

order must be reasonably related to these detenninations and must be reasonably 

necessary to insure the protection of the public. 

In contrast, the purpose of a sub~ is noncriminal investigation; 

the procurs:rent of inforiration fran those who best can give it and are rrost 

interested in rot doing so. Its validity is rot der:;endent up:m a sha,.;ing of 
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the existence of unlawful practices or hazardous activities. It is valid if 

its demand is not vague and the infonnation Sought is reasonably relevant 

to the purp:>se of its enabling legislation. United States v. Morton SaZt Company, 

338 U.S. 632, 652, 70S. Ct. 357, 369, 94 L. Ed. 401 (1950). 

An order, as an adjudication of an admin.stration agency, must have 

its findings supJ;Orted by substantial evidence and the burden of establis;hing 

same rests upon the issuing agency. A subp:>ena is valid unless the :person 

resisting it shows that it constitutes an abusive .exercise of authority. U.S. 

v. PoiueZZ, 379 U.S. 48 (1964). Also, an administrative order can be self-
. . 

en£orcing, as criminal. penal ties are available to sanction noncxxrpliance there-

with. Disobedience with an administrative subpoena however is not a cri.rre. 

En£orcement Itnl5t be sought from a court. 

We find that the requirerent to sul:::mi.t infonnation imposed upon 

petitioner by the DER' s October 29, 1979 Order cannot be characterized as a 

subpoena duces teC!W'Tl. Rather, it is a reasonable, and possibly necessary, 

consequence of the allegations in the order. The truth of those allegations 

will of course be a subject of the hearing on the merits. 

Appellant also contends that the DER October 29, 1979 Order is vio­

lative of the Fourth Amendment to the Constitution of the United States be-· 

cause the order is, "in essence, a search warrant" • Appellant's contention 

is spurious. The order under appeal does not involve a "search" • In teDns 

of Fourth Amendment safeguards, the term "search" has been generally defined 

as "an examination of a man's house, buildings or of his :person, with a view 

to the discovecy of contraband or sarre evidence of guilt to be used with 

prosecution of a criminal action", CommonLJeaZth v. CaZvanese, 199 Pa. Super. 

Ct. 395, 185 A.2d 657 (1962) • The order does mt seek entry into appellant's 
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hare or business office for records. Rather, it requires appellant to produce 

infonnation. This type of order has been upheld by the United States Suprene 

Court as not violative of the Fourth Amendment. See Oklahoma Press PubZishing 

Co. v. WaZZing, 327 U.S. 186 (1946) where the court cautioned against confusing 

a "figurative" or_ "constructive" search with an "actual search and seizure". 

Finally, appellant contends that the order. is invalid because it 

infringes on the Fifth Arrendirent right against self-incrimination. In answer, 

it suffices to state that appellant COJ:FOration has ·m Fifth Arrendrrent rights 

and a COJ:FOration hc;l.S no stanq.ing to assert . the Fifth Arne."'ldment rights of its 

officers, employees or a~ents. George Campbell Painting Corporation v. Reid, 

392 u.s. 286. (1968); Commonwealth v. ButZer, 448 Pa~ 128, 291 A.2d 89 (1972). 

We find that the DER has the statuto:cy authority to issue the order 

under appeal and that petitioners objections to the constitutionality of the 

order are unsupported by law and thus petitioner has failed to show how it will 

be irreparably hanned if the order is rot superseded pending the hearing on 

the rreri ts. 

ORDER 

AND NOtl, this 20th day of Februa.:cy , 1980, it. is hereby ordered 

that Ny-Trex, Inc.'s petition for supersedeas fran the October 29, 1979 

Order of the DER is denied. 

cc: Bureau of Litigation 
Michele Straube, Esquire 
Stanley R. Geary, Esquire 
Gregg M. Rosen, Esquire 

DATED: February 20, 1980 

ENVIR:NMENTAL HEARING EOARD 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING llOARD 

Blackstone Building. 
First Floor Annex 
I 12 Market Street 

Harrisburg, Pennsylvania 17101 
(717) 787-3483 

PENNSYLVANIA ENVIRONMENTAL MANAGEMENT 
SERVICES, IN:. 

v. 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 
and MIDDLE PAXTON 'KWNSHIP CONCERNED CITIZENS 
and 'ICWNSHIP OF MIDDLE PAX'roN, Intervenors 

Docket No. 79-118-W 

OPINION AND ORDER 
SUR 

IDriON FOR REW\ND 

DER has filed a M:>tion for Rerrand in the a.b:>ve matter which was 

scheduled for hearing on March 5, 6 and 7, 1980. The original appeal was 

filed on August 15, 1979, by Pennsylvania Envirornnental Mariagement Services, 

Inc. (PEMS), after DER denied its application for a solid waste rranagement 

permit pursuant to the Pennsylvania Solid Waste Management Act, the Act of 

July 31, 1968, No. 241, P.L. 788, as amended, 35 P.S.. 6001, et seq. 

The basis for the denial was a very limited one, concerning a 

leachate dis:FQsal system and the technical problems involved therein. The 

Board allowed the intervention of b.o additional parties, Middle Paxton 'lbwn-

ship and Middle Paxton Township Concerned Citizens, but ruled that they were 

generally limited to the narrow issue then before the Board on appeal. A 

previous effort by appellant to have the case remanded failed because DER was 
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opposed to any further review on the present application. The matter has DCM 

gone full circle. DER desires to conduct further review of the application in 

light of Article I, Section 27 of the Pennsylvania Constitution and aPJ?=llant, 

PEMS, raises objection thereto. 

PEMS argues in its well-conceived brief, that oot only did DER know 

about the· Article I, Section 27 issues many ItOnths .. ago, but that this Board is 

legally able to resolve any technical questions thus involved, citing appropriately 

Warren. Sand & Gravel, v. DER, 20.Pa. Onwlth .• 186, West Penn Power Co. v. DER, 74 

D & C 2d. 627 and other cases. The Board agrees with appellant, that DER was 

certainly well aware of the issues it '!"'::M desires to further review, arising 

. under our constitution, from the very beginning of this controversy. If this were 

the full story, the requested rerrand would have to be denied. The problem, 

however, is that the issues 'ln'lder Article I, Section 27 in ·their broad sense are 

:oot presently before the Board on this appeal. This is true because appellant 

did not .. raise them, and we have previously ruled that Intervenors could not do so 

at this stage of the proceedings. Because at sarre EXJint these irnp:Jrtant issues 

must be faced, we see :oo reason why it should :oot be done row, and appropriately 

by DER in the first instance and then this Board only on review should that be-

o:::m: necessary. 

The Board will retain jurisdiction over this matter and remand it to 

DER for any further review it deems appropriate in light of Article I, Section 27 

of the Pennsylvania Constitution. 
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ORDER 

AND NGJ, this 6th day of MAOCH 1980, after due consideration of the 

l'-btion to Renand the above ma.tter to DER, the sane is hereby granted for a 

period not to exceed sixty (60) days except by further order of this 13oard. 

cc: Bureau of Litigation 

ENVIRCNMENTAL HEARING BOARD 

~?.~ 
PAUL E. WATERS 
Chainnan . 

. ~;m_p--L._ 
THQvlA.S M. BURKE 
~ 

FOR THE COMMJNWEALTH OF PENNSYLVANIA, 
DEPAR'IMENT OF ENVIRONMENTAL RESOURCES: FOR INTERVENORS: 

John R. Embick, Esquire 

FOR APPELlANT/RESPONDENT/DEFENDANT: 
. ·: Hershel J. Richman, Esquire 

DAT.ED: March 6, 1980 
lla 
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Michael Q. Davis, Esquire 
Jeffrey A. E:rnico, Esquire 
Linus E. Fenicle, Esquire 
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'I'HOw1AS E. SIEGEL 

v. 

COMMONWEALTH OF .PENNSYLVANIA 

. ENVIRONMENTAL HEARING llOARD 
Blackstone Building 
rust Floor Annex 
112 Market Slreet 

Harrisburg, Pennsylvania 17101 
(717) 787-3483 

Docket No. 79-152-B 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPlNICN AND ORDER 
SUR PEI'ITION 'ID ~ APPEAL 

) 

The Depart::rrent of Environmental ReSources ("DER") has filed a :£=eti tion 

. to quash appeal in which it alleges that this ·Board lacks jurisdiction over the 

appeal of Thanas ~. Siegel because it was rot filed within. the required ~ 

:£=eriod. 

The DER issued Mine Drainage Pennit No. 3678EC21 to ap:£=ellant, Thorra.s 

E. Siegel, on August 22, 1979 for a surface mine operation in M::Jnroe Township, 

Clarion County. The penni t contains a special condition No. 4 which prohibits 

. the mining of the upper and leffl'er Clarion seams of coal. Appellant objected . . 

to the inclusion of special condition No. 4 in a letter to D. R. Thompson, 

Chief of the Mine Drainage Control and Reclanation Division of the Bureau of 

Surface Mine Control. The letter stated that appellant was ap:£=ealing the in-

elusion of the 5:£=€Cial condition and requested that a hearing 1::e held on the 
. . 

matter. Thompson responded to appellant's September 4, 1979 letter and other 
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inquiries objeCting to the special condition by a letter dated September 14, 

1979 which reads: 

"Dear Mr. Siegel: 

In reSEXJnse to your Septanber 4, 19 79 letter 
you objected to the Depa.rt::Irent 1 s elimination of the 
Upper and rower Clarion coals fran your application 
for mining. 

I discussed this with Mr. Merritt, Chief 
of our Coal Section and he stated that he had talked 
to you about this. He told me that he told you to 
appeal your objection before the Environmental Hearing 
Board. 

In order to get this res61 ved :You should 
make a formal appeal to the Environmental Hearing 
Board as soon as possible. The Board 1 s hearing calen­
dar is usually quite heavy with cases. 

This is the nost effective way to correct 
the problen. 

Sincerely, 

D. R. Thanpson, Chief 
Division of Mine Drainage 
Control and Reclamation .. 

Appellant on October 5, 1979 filed an appeal with this Board from 

Thanpson' s September 14, 1979 letter. His notice of appeal characterizes 

Thompson's letter as "a denial of a request to· rarove additional special con-

clition No. 4 from Mine Drainage PeDiri.t No. 3678BC21. 

The DER contends that Siegel's appeal was untimely filed because it 

was fil~ nore than thirty days from the date he received the Mine Drainage 

Pennit and the issuance of the pe.nnit, and not the Thompson September 14, 1979 

letter, is the DER action which affected appellant's rights. Section 21. 52 of 

the Board's Rules provides that an appeal must be filed with the Board within 

thirty days after the DER has received written notice of the DER action for the 
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jurisdiction of the Board to attach. Board Rule. 21.2 defines action as a 

deteil!lination by the DER affecting personal or prot_:erty rights. 

We agree with the DER that the September 141 1979 letter from Thompson 

is not an appeaJ.able action. It does not affect the rights of appellant. Appel­

lant was required to abide by special condition No. 4 before and after he 

received the letter; the letter· had no effect on his status. It merely acknow­

ledged receipt of appellant 1 s Septenber 4 letter ~ advised appellant to file 

an appeal to the EHB. See Sta:nda.rd Lime and Refractories Co. v. DER 1 2 Pa. 

Camonwealth Ct. 437 1 279 ·J>:.2d 383 (197'1) where the court held that "a letter 

fran a gov~tal department head that in his opinion the appellant has n:Jt 

cc::xt;>iled (with the Air Pollution Control Act) and therefore the matter will be 

referred to the agency's counsel, is not an adjudication fran which an appeal 

may be taken." Id, 379 A. 2d at 386. The adjudicatory action of the DER, the 

action affecting appellant 1 s rights, was the issuance of the penni t with 

special condition No. 4. 

Appellant argues, in the alte.rnative, that if the action being appealed 

is the Mine Drainage PeDni.t, the Septe:mbE;r 14, 1979 letter ~ran Thompson "rrust 

be construed in 9ood faith as an extension or waiver of the thirty (30) cay 

appeal t.i.Ire" because it teJ::minated negotiations between the DER and appellant. 

We are unable to construe Thcmpson • s Septanber 14, 1979 letter as 

either an extension of time or a waiver of timely filing. Furthenrore, Board 

Rule 21.52 is mandatory, n:Jt directory. Lebanon County Sewage Council v. DER, 

34 Pa. Comonwealth Ct. 244, 382 A.2d 1310, (1978). Thus the Board, and cer­

tainly the DER, lack the authority to extend or waive the 30-day appeal pericd. 

Also, appellant is incorrect in its assertion that "this Eoard has 

authority under Rule 21. 53 to consider this appeal because of appellant • s gocd 

faith efforts to resolve this issue and controversy. " 
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Rule 21.53 reads: 

"The Board up:>n written request and for good cause shown 
may grant leave for the filing of an appeal nunc pro tuna; 
the standards applicable to what constitutes good cause 
shall be the cx::mron law standards applicable in analagous 
cases in Court of Ccmron Pleas in the Cormcnwealth." 

'lhe Courts have often stated that the time for taking an appeal cannot be ex­

tended as a matter of grace or mere indulgence. West Penn POliJer Co. v. Goddai-d, 

460 Pa. 551, 333 A.2d 909 {1975) and Di:z:on Estate, 443 Pa. 303, 279 A.2d 39 

(1971) • Appeals nunc pro tuna have been allowed only where there is fraud or 

same breakdown in the court's operation through a default of its officers, West 

Penn Power Co. v. Goddard~ supra~ Rostosky v. Dept. of Environmental Resouraes, 

2() Pa. Carmonwealth Ct. 478, 364 A.2d 761 (1976). The court in Rostosky stated: 

"OUr :p::Mer to allow an appeal nuna pro tuna is severely 
limited [A] ny such allowance must be based on extraordinary 
oondi tions and must involve fraud or sare breakdown in the 
oourt' s operation though a default of its officers, whereby 
the party has been injured. In re TOliJnShip of FrankUn, 2 
Pa. Crnwlth. 496, 500, 276 A.2d 549, 551 (1971). 

"Finally, it is claimed that injustice will result if 
the right to appeal is denied. Appellant asserts that the 
DER has suffered no substantial prejudice. He cites Pa.R.C.P. 
126 and attempts an analogy to the liberal transfer rules 
of the Appellate Court Jurisdiction Act. This court has 
already addressed such an az:gument. 

" [A] ppellants contend that we should allow their appeals 
in the interests of justice. 'lhis argument assumes incor­
rectly that we have discretion in the matter. Failure to 
perfect an appeal within the time allowed by statute is a 
defect in the proceeding of which the appellate court must 
take notice, even on its own notion. We have oo J:XJWer to 
extend the time limit for filing an appeal. City of Pitts­
burgh v .. Pennsylvania PubZia Utility Commission, 3 Pa. Cmwlth. 
546, 552, 284 A.2d 808, 811 (1971) ." 

ID. 364 A.2d at 763, 764 

For these reasons we find that appellant's notice of appeal was not 

· filed within the 30-day appeal peric:1.. Since we lack the discretion to enJ.arge 

the• appeal period, we have oo jurisdiction to entertain the appeal. 
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ORDER 

AND NOW, this lOth day o~ March, 1980, the DER's :petition to quash 

appeal is granted. The ap:peal of Thana.s E. Siegel at this docket is hereby 

quashed for lack of jurisdiction. 

DATED: March 10 I 1980 

cc: Bur~u of Litigation 
Robert P. Ging, Esquire 
Dan Greco, Esquire 
Al Lander, Esquire 
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«e2.~ 
PAIJL E. WAl'ERS 
Chai.rman 

:~JnP~ 
BY: THCMAS M. BURKE 

Member 



t" • .• 

COMMONWEALTH OF PENNSYL"J'ANIA 

ENVIRONMENTAL HEARING BOARD 
Blackstone Building 

SPRINGETl'SBURY '!U-1NSHlP 
WEsr YORK BOROUiH 
WRIGHTSVILLE BOROOGH 
YORK "KMNSHIP 
JACOBUS BOROUGH 

v. 

First Floor Annex 
112 Market Slreet 

Harrisburg, Pe1msylvania 171 OJ 
(717) 787-3483 

Docket 
II 

" 
" ,. 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 

AMENDED AnJUDIC'ATION 
M-ID 

OR-DF.·R 

No. 75-132-W 
75-139-W 
75-141-w 
75-142-W 
75-143-W 

. 'Ihis matter was decided by the Board on January 13 • 1976 • and was 

then appealed to the Cormonweal th r.ourt. 'lhe Board, anong other things, 

concluded that under :the facts .of the case,. DER did not have the authority 

to issue an ord~ requiring ·that the solid waste managemept plan ·here in_­

dispute, be irnplerrented. The Comnonwealth Court reversed the B::>ard, on 

October20, 1976 and remanded. holding that DER did have the authority to order 

implerrentation. 

There are no new issues being raised by the parties and the status 

quo has. been othel:Wise maintained since our first adjudication. 

In accordance Y."ith the aJ:Ove indicated decision, we enter the 

following~ 
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ORDER 

AND N(X~, this 21st day of~~ 1980. the orders issued by DER 

on March 7, 1975 , in the above matters are hereby upheld and there l::eing no 

other issues l::efore the Board over which we have jurisdiction. the appeals 

are dismissed. 

ENVIRONME!''ITAL HE1\R.ING BOA.'ID 

1. 

~ .)M_ p__.t._ 

cc: Bureau of Litigation 

THCt-'lAS M. BURKE 
Member 

FOR TEE ~TH OF PENNSYLVANIA, 
DEPARIMENI' OF E:NVIRCNMENTAL RESOURCES: 

Peter Shelley, Esquire 

FOR APPELIANT/RESPONDENT/DEF.EliDANT: 

Rayrrorxi L. Hovis, Esquire 

D:mald H. Yost, Esquire 

DATED: March 21, 1980 
lla 
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JOHNSON S. BAUM 

v. 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 

Blackstone Building 
First Floor Annex 
112 Market Street 

Harrisburg, Pennsylvania 171 OJ 
(717) 787-3483 

Docket No. 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPJNION AND ORDER 
........ stJR. ........... . 

·ror:rON ·ro . QUASH 'APPEAL 

79-163...W 

On October 9, 1979, DER denied an application for a stream encroach-

rnent pennit filed by appellant, JohnSon s. Baum. On October. 18, 1979, the 

Board received a letter from appellant which. requested· neces5azy appeal fonns 

and stated: "I am certain that thei:'e is a misunderstanding on their part therefore 

I wish to appeal their decision and explain my reasons at this ti.Jre." Mr •. Baum 

did not have the benefit of counsel and on Oc~ber· 23,· 1979, was sent an Acknowl­

edgment of Appeal and Request for Addi tianal Infonration .• 1 This form advised 

appellant that he should send the infonration as required. on the· Notice of Appeal 

1. This Admowlegrrent was also sent, in error, to Marcon, Inc., permittee 
in another matter,· unrelated to this case. 
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fonn which was also sent to him, along with our Rules and Regulations. No 

resp::mse having been received by November 28, 1979, the Board sent a certified 

letter to appellant reminding him of the previous a:mmunication and stating: 

"Please 1:e advised that unless there is cort;lliance by Friday, Decernl:er 7, 

1979, the Board may apply sanctions under Rule 21.124. Those sanctions may 

include dismissal of the appeal or a default adjudication against the party 

in default." 

On December 6, 1979, appellant filed the Notice of Appeal fo:on with 

all the neeessary infornation previously requested. The Board Rules provide 

at §21.52:. " ..• (c) An appeal which is perfected in accordanc.e with the 

provisions of this section but does not otherwise corrply with the fo:on and 
2 

content requirements of §21. 51 of this title will 1:e docketed by the Board as 

a skeleton appeal. 'Ihe appellant shall'· upon request from the Eoard, file 

the required infornation or suffer dismissal of the appeal." 

We are satisfied that appellant has rret the requirerrents of our Rules 

in filing his.appeal. That it was done without counsel has not been overlooked, 

and we must deny the MJtion to QUash. 

ORDER 

AND NCW, this 26th day of MARCH 1980, after due consideration of the. 

!vbtion to Quash · the ab:Jve captioned appeal, the sarre is hereby denied. 

cc: Bureau of Litigation 
Richard S. EhrrBnn, Esquire 
Mr. Johnson S. Baum, Esquire 

PAUL E. WA.TERS 
Chainran 

2. Rule 21.51 ~rovides that a written appeal notice 1:e filed and §21.52 
requires that this l:e done within thirty {30) days after the action being 
appealed. 
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COA1M0,\1WEALTH OF PENNSYLVANIA 

ENVIRON~1ENTAL HEARING BOARD 

Black!'tone Building 
First Floor Annex 
112 Market Street 

Harrisburg, Pennsylvania 17 J OJ 
(717) 787-3483 

RJBERI' L. SNYDER and JESSm M. SNYDER, et al : 

Docket No. 79-201-B 

v. 

C0~1MONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPINICN AND ORDER 

Tne Department of Environmental ~urces has filed a Petition 

for Discovery with this Board requesting that Appellants Robert L. and 

Jessie M. Snyder (Snyder) and A. H. .& R. S. Coal Corp::>ration (Coal Co.) l:e 

ordered to answer certain interrogatories and respond to a Request for Admissions. 

T:"'le petition also requests peDTri.ssion to depose Sanford M. Lampl, Esquire 

and Robert G. Sable, Esquire, counsel for the Coal Co. Snyder ~d ~~ 

Coal Co. have roth filed answers objecting to P,arts of the discovery 

request. 

Initially, both Snyder and the Coal Co. objeCt to the relevancy 

of certain interrogatories requesting infonnation on the appellants • 

financial condition and relationships with other. entities. Specifically, 

Interrogatories C, D, E & F of Interrogatories directed to Snyder and 

Interrogatories A, B, C, D, & E of the Interrogatories directed to the 

Coal Co. are objected to as l:eing irrelevant to these appeals. 

Interrogatories C, D, E.& F to Snyder request infonnation on 

entities other than the Coal Co. that Snvder mav hrtVP rln in+-~=>,...:>c:+- ;T'\. n....-



per:fOI::IS \vork for as an independent oontractor, .i.."'lcome t."lat Snyder mig!:t 

receive from any other entity and Snyder's financial status. The Inter­

rogatories to the Coal Co. requests the follCMing infonnation: 

A. Salary of officers of the Coal Co. fran the 
Coal Co. and others' 

B. Cornr::ensation of the directors of the Coal 
eo.- fran the Coal eo., 

c. Identity of the stockholders of the Coal Co •. 
and the value of the stock, 

D. Identity of all mining operations conducted 
by the Coal Co. during the past seven ( 7) 
years and identity of persons who had an 

. interest in the mining sites, 

E. Financial status of Coal Co., 

F. Activities engaged in by the Coal Co. other 
than the mining and washing of coal. 

Appellants' objection to the relevancy of the· infonnation re­

c:;uested by the Inte--rrogatories is well taken. The subject of these appeals 

ooncerr..s. the validity of DER' s action forfieting J:onds :!;X)sted by the Coal 

Co. because of the Coal Cortpany's alleged failure to reclaim sites on which 

it had perfo.nned mining activities. We fail to see how the infonnation 

sought by the DER is relevant to either the basis of the DER 1 s action or 

Appellants 1 defense thereto, or hew the infonnation could lead to the dis­

covery of admissable evidence. Relevancy is applied very liberally l.mder 

the disooveryrules of the Pa. R.C.P. Info~tion is·relevant so long as 

it "appears reasonably calculated to lead to the disoove:cy of admissable 

evidence." See Pa. R.C.P. 4003.1. Nevertheless, there m.JSt be so:ne 

oonnection between the subject of the appeal and the i.J"I.£cr.ration requested. 

See Penn.sbury ViZZage Condominiwn v. D2-~~ EHB Docket No. 76-028-c (Opi._n...ion 

and Order issued July 12, 1976) and s·h.:::.::·::r;. s-:eeZ Ca"1•;. ~'. IE-~~ E:-B Co::!:et 

No. 78-Q58-B (Opinion and Order issued August 7, 1978) -w-herein we de..n...ied 

discovery l:ecause it was clearly irrelevant. 
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..• _._'1 ... ·, 
Before acting on A;pellants' objections, we will give the 

D=~ the opportur..ity to e:>.-plain ~~e relev-ancy of the Inte..."'"Z''gatories. The 

IER therefore is granted ten days to sul:mi. t a staterrent explaining 

relevancy of the aforesaid Inten:ogatories. 

Appellant, Coal Co. also objects to the DER' s requeSt to 

depose Robi!rt Sable, Esquire and Sanford Lampl, Esquire, counsel for 

Appellant, Coal Co •. on the basis of the attorney-client privilege. 

Nomal.ly we would look with disfavor UlX'n a request to depose counsel. 

See Daset Mining Co. v. DEE, EHB Docket No. 78-102-B, 79-112-B and 79-

113-B (Opinion and Order issued ~une 13, 1979). Here, however, the DER 
-. 

has a legitimate purpose as· Sable and Lampl nave been listed as witnesses 

by the Coal Co. in its pre-hearing ITIE!IOrandum. T'nus, they ~pparently 

have k:nowledge of facts separate from any gained through an· attorney-

client oarrmmdcation. 

Appellant, Snyder's, objection to Request for Admission 2 and 

44 as irrelevant is overruled. It does not appear that the infonnation 

requested is Jnanifestly irrele-.,-ant. 

ORDER 

AND NOW, this 25th day of APRIL 19.80, it is hereby· ordered that: · 

1. Appellant, Rebert L. and. Jessie M. ·Snyder, and Appellant 

A.H. & R.S. Coal Corporation, shall respond to the Request for Admissions 

attached to the DER's Petition for Discovery in accordance with Pennsyl-

vania Rule of Civil .Procedure 4014. 

2. DER' s request to dep:>se Sanford M. ~1 and Robert G. 

Sable is granted. 

3. T'ne DER shall file a stateme.'1t within ten (10) days of 

receipt of this _order setting forth t.~e reasons it believes that the 

ar"..swers to the following Interrogatories are relevant to this appeal: 
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.' 

A. 

B. 

. "- - - ... 
. • i 

Interrogatories to P.obe...-t L. & Jessie !-!. Snyde:- !·los. 
C, D, E & F. 
Inte.rregawries to A.H. & R.S. Coal Co. Nos. A(4)-{7), 
B(2)-{6) I C(2)-(7), D, E and:. 

4. Appellant :Robc...rt L. and Jessi~ M. Snyder shall a ... .swer 

Interrogatories A, B and G under oath or affinnation within thirty (30) 0 

days of receipt of this order. 

5. Ap-,:P-llant ~ •• H. & R.S. Coal Co. shall ar...swer Inte....-:rogatories 

A(l)-(3), B(l) 1 C(l) and G through JJ under oath or affi.J:rration wi.t.'lrin 

thirty (30) da~·s of ·receipt of this order. 

~AL HEARING EOA..'RD 

/;!7 /_.~' .. 0 ~,. ~ ~ 
V~·'-··~-~ --11 /' :. l'"·-' 

cc: Bureau of Litigation 

roR T:~ c::Y.~·1:N\'E.1U.T".d OF PENNSYLVANIA, 
DEPbrm1ENT OF' ENV"''IDNMENTAL RESOURCES: 

Howard J. Wein, Esquire 

Ricr..ard s. r::orfzaun 1 Esquire 
Hark L. Glosser 1 Esquire 

n.;n::o: April 25, 19 8 0 
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COM.HO.\"h'LA L TH OF !'£1\'.".S}'L l'A \'fA 

ENVIROJ".\!E~TAL HEARli"G HOARD 

Biack!'tone Building 
first fioor Annex 
11: t.torket Street 

HarrishiJr~. Pen.n~·h·ania 17101 
(ili) 7Si-~4S~ 

Docket No. 

COJ,:\10!\'WEALTH OF PENNSYLVANIA 

D!:::l'.A.RT:·~ ENT OF EJ-.:VIRO~MENTAL RESOURCES 

ORDER AN1:> OPINICN 

80-026-B 

T'nis rratter is before the ·Board on a M:>tion to Dismiss filed 

by the De:::artm=nt of Env~nmental Resources (DER) • 

eompiiss Develotxrcrit, Inc., ApPellant here, r..as. appealed a 

C.etenrair.ation by the DER of noncanpliance by Appellant with a Consent 

Order and Agreement (Consent Order) entered :into between DER and App=>-llant 

on A.u-3US't 23, 1979. The Consent Order provides for the assessment of 

S?eeifically em.Ji'ierated p:r...al ties against Appellant in t.'l-}e event that 

Appellant fails to c:anply with cer...ain provisions of t.'-le Co:1Sent Order. 

The Consent Order sets forth limitations on Appellants' rights 

of judicial revie;or of a DER detenn:i..nation of no:1cc::rnpliance. One of the 

limitations requires tr..at an. appa...al frc:m a deter.m:i.nation of nonCOITJ?lia."'lce 

by DER must be filed with the Environrn:>_ntal Hearing Board v.i. thin. fift.ec"1 

da~·s after receipt of written notice of t.'l-}e DER's findings. 

A?pellant' s a-p?eal, which was lodgE:d v.>i th t.;e B:)ard on February 

8, 1~80, is fro:n a DE..~ letter dated January 24, 1980, vhlch alleges that 

a. r::.::;~ :.::.::::-::"-;on fo:..!.TJd ce..""tai.n i.!'lstances of nom::cr.:plia!ice 'by A??""-lla.""lt v.i.th 
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T"ne issue t.l-]at is oe-=-:r..ir.ati ve here is whet.'"ler t'i-Je .January 4, 

1980, latter constitutes writ"te..'"l notification of the DER': f;nding of 

... -.,..,c.:r,o1'ia'1 .... e and thus starts t.,e runnina_ of the fift._ce:i.-da·_\:- a:?= 1 ........ '.- ... . 

?CI"ioC.. 

A pe.,..son can· legally sign an agreSn=nt abrogating or limiting 
.. 

i-ts righ~ to. contest the assess:!Ent of a ~ty._ See S'!JX1:!"b v. Lennox, 
... ·... ...... - • .. 

405 ti.S. 191,: 31 ~2 ~· Ct. 767·, L. Ed. ~d. 138 (1972) a.."ld: D. E. Overmyer 
-~ ·" . 

:c • ..:.1~. ·of Ohio v~· Frick" Co., 405 U.S. 180," 92 S •. Ct." ··775, 31 L.· ·Ed. 
. ....:.!_a. ·-: ~- • .·; - • -- • •. • 

2c 124 (197:2). ~~ver t.'"le waiver must be voiunta:Cy,··.kr10.Ying1y ?nd · 

i.'"lt~lli;-e..,tly rr.ade. Er::zd;: v. United Stc.tes, 397 U.S. 742, 90 S. Ct. 

l4€3, 25 L. Ed. 20. 747 (1970). Here, there is no dispute over the 

.Z..??Slla."1t.' s •.;olu.'1tal:y acqui.esce."lce in the agreem:nt; however, the .Ja"'luary 

4, 1980, letter which the DER conte.."'lds effectuates the w-aiver by providing 

the requisite ootice, must also be clear and explicit. If there is 
..... ' ~:· _ ... · . 

.5oubt as to the OCC"U-"!"Z'ence of the notice, t.'"le doubt. ~t be resolved 

against the p:r.sOn in whose favor the ~c.iver 0:p2rates. See KZine v. 

~·.:xr..:anne ~e1~ntoum Cozro • ., · 438 Pa. 41, 263 A. 2d 362, (1970) and Sc~-:-: 

Ta.c~ozos~ Inc. v.· iia:r-.J;1.ey, 425 ·Pa. 290, 228 A.2d 887. (1967).-

T'ne January 4, 1980, letter f.rc:m t.,e DER to Ap:~llant reads in 

?"_r.-....:in2I!t part as follov1s: 

"Gentleman: 

"I .r..ave just received your. letter dated Decanbe.,.. 31, 1979 
con:::e-'rr'.ing our field ir.spection of your ·sites whlc."1 ~k place 
on t."iat ea~·. \·ihile we agree mat you have cone co:-13ij~ra::-1e 
;.,-ork i.."l i.--n::::l:.-:-=r:.~tion of vour Soil Erosion and Sedir.ent:.tion 
Co::1trol Plan, addi tior..a1 ~rk is nee:3ed before all i te:I'.S a=e 
COl"!:"ec'"...ed. Jl.s '"'e discussed with you at scrre length a£t.er t.~e 
i..:.~tion, acdi tional -....urk is needed in the Da:~son ~, 
Hu::ter ;Gad, Sprinq Run, and Triangle 1?-""se ar~s before v.-e 

C:..'"l c:Jr:sia:r :;·ou to be in CO.Il?lia.'"lce """i th our Consent orc:r 
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and Agreement. We recognize t.~t sane c:: t."le fL'"lal 
stabilization ca"'llDt be CC!r'l?leted uni tl Spr_."'lg o:: 
1980, Therefore, cc:m;>liance with the Consent Order 
and Agreement is not likely before tl-..at time." 

* * * 
"Final s-...abilization, including seeding, of the 

various areas, cannot be done until Spring, acoording 
to your plan. We recognize that c:x:>rr;:lliance with the 
Consent Order and Agreement is ~lJerefore delayed due 
to the time of year. We want to assure that completion 
of t.lJ.e 'WOrk is realized. . l.Ye also are av.c.re of the in­
creasing penal. ties as a result 0~ your non-compliance 
with the Consent Order and Agreement. As discussed 
wi.th you imrediately after the inspection, we will be 
sending to you, in the near future, pro:t;x:>sed rrodifica­
o.ons to the Consent Order and Agreement to address 
t.'1ese concerns. 

. "Your oontinued coo-oeration in resolution of this 

. matter j,s anticipated.· If you have ariy questions re- · 
gard.ing the foregoing, do not hesitate to contact us. 

Sincerely, 

Jarces E. Erb, P .E. 

' 

Regional Water Quality P.a.nager 
Bureau of Water Quality P.a.nagerrent 
Meadville Regional Office" 

We find the Januacy 4, 1980, letter to be, at best, ambiguous 

as to Appellant 1 s obligation for po...nal ties under _the Consent Order, 

especially when read in the oontext of surrounding events. The DER had 

previously granted Appellant an extension of time to perform the work 

because DER believed Appellant w"a.S proceeding in a conscie."'ltous .rranner. 

Also, the DER 1 s January 4, 1980, letter w-as in res};X)nse to a letter dated 

Decerrber 31,. 1979, in which Appellant proffered its impression of the 

Decerrt>=a_r 31, 1979, inspection. 'I"ne letter reads: 

''Gentlerren: 

"This is to confii:m your field i.r..spection of December 
31, 1979, at the <:anpass Developrent, Inc. sites. 

"It was our gene..."'"al impression from talking wi. th you 
and your representatives tl-..a.t the sites tended to be in 
general compliance wi t.'rl the Consent Agreerrent and the 
Soil ErOsion and Sedi.r.e."'ltation Control Plan, wi.th sorre 
minor i terns to be corrected • 
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"'!his is tc ir.:fc:::m ::r'Ou t.~t eor.-~s Devel~"1t, 
Inc. v;ill o::.mtinue to ·u::grade all sites, as weat.~r 
?"'..nni ts, tt.sroughout t.'1e Winter rront."ls so as to minimize 
art:! siltation that might =esul t fran Spring runoffs. 

"It was our unC.erstanding that, wit.~ this inspection, 
the compliance of our Cor..sent Agrearent has been achieved 
and that no further legal action will result as long 
as Ccxnpass reinains in c::c::AT;>liance. 

Very truly yours, 
COMPASS DEVElDPMENI', me. 
Tionesta, Pennsylvania 

James J. Mc..""13.hon 
Operations lv".sanager" 

Considering the aforesaid, the Januacy 4, 1980 letter can re-

reasonably be read to say that Appellant has coop=o_rated and perfoJ:Ired 

cor.sicer-c:::ble work at the· site and that since additional "tNOrk mu.st wait until 

Spring, t."'!e DER is willing to l"l"Odi:fy the Consent Order rather than assessLTlg 

a $500.00 per day ~_nalty until Spring. 

It is hard to believe that Appellant, -wno appa~ently has bec.....n 

.represented by counsel in its dealings with the DER at least since August 

1979, •-culd not file an appeal if it had recognized the January 4 letter as 

a notification of the asses.srrent of a $500.00 per day penalty from December 

until Spring. 

Compare the tone of the January 4 letter to the January 24 letter 

which pro:rp:.ed. this appeal. The January 24 letter states in part: 

"A reinspection was made on December 31, 1979. It 
was found that the "tNOrk has r.ot been cort;Jleted wi,th re­
gard to the Dawson Run, Hunter Road, Spring Run and 
Triangle Lease Areas, as outlined in Mr. Erb' s letter 
of Januazy 4, 1980 to your Mr. H&.ahon. Therefore, the 
penal ties agreed to in the August 23rd Agreerent must 
be paid. 11 

Since a doubt as to the notification of the assessment of 

'f . .-.:;- • 

penalt:.es :must be resolved against the DER, we find that the Appelalnt did not receivE 
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notice of t'l-Je assessment of penal ties under the Consent Order by the . 

Janua-ry 4, 1980, letter. Rat."1er, -we find tr..at A~-llant received t."'le 

initial written notice. of the assessment of penalties by the Januacy 24, 

19 80, letter. Therefore, Appellant 1 s appe~ w-as timely file:J and the 

3oard t..as jurisdiction over the appeal. 
t 

ORDER 

A"''D NOW, this 25th ~y of APRIL 1980, the Department .of . . 

Environ.TTleiltal Resources 1 Motion to Disiniss is denied. 

cc: Bureau of Litigation 

FOR THE o:::!-1M.JNVE.~TH OF PENNSYL\7ANIA, 
D-::?ARD-1ENT OF ENVIRONMENI'AL RESOURCES: 

Mic."'lelle Straube, Esquire 

Paul H. Millin, Esquire 

D.'ZUED: April 25, 1980 
lla 

ENVIroNMENTAL HEARING :OOARD 

THCMAS M. BURKE 
Member 
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COMMO.Vk1£ALTH OF PENNSYL I' ASIA 

E!'\VIRON~ENTAL HEARING UOARD 
Black!:tone Building 
First Floor Annex · 
112 Marl-.et S:reet 

Harrisburg. Pennsyh·ania 171 OJ 
(i 17) 787-3483 

ro.·t·D:\WE-~TH OF P:E::JNSi"LVAl-·i"IA, 
IE?ARTI·~IT OF E!--<v .!.....~!ENTAL RESOu"'RCES 

D l N 79-067-CP-B nc .ct , o. 

v. 

OPINION AND ORi:ER SUR PREL-~..RY 
OB.J""ECTIOOS TO CD:·!?L.!..JN!' FOR CIVIL PE:X..;LTY 

Resp:mde."lt, Sharon Steel Corporation, has filed Preliminary Objections 

to a Co:ilplaint for Civil Penalty filed by the Depari::ne.."'lt of Environnental 

Resources ("DER") pursuant to Section 605 of The Clean Streams Law, the Act of 

June 22, 1937, P~L. 1987, as amended, 35 P.S. §691.1 et seq. T.ie Civ~l Penalty 

Corr~?laint alleges t.'1at respOndent unlawfully disc.'1.3.rged L'idu.strial w-astes from 

its steel rr.anU.::acturing facility in Fa_rrell, Mercer Ccur.:ty, Pe!'.nsylvar.ia. T'ne 

com;;::laint requests t.'1at we assess a civil penalty fran S-::p+-~....r 1972 until the 

present tirre. 

?..es:cndent' s prel:LL!L-..a-,:.y o!Jj ections are structzed by its brief into 

eight jurisdktion.al issues. 1 ~.;re shall d""-al -wi.th t.~en seriatim. 

1. Also, prel.irn:L"'la..Y o~jection No. 1 relatL"'ig to :t=enr'l..-ant jurisdiction 
·w-as wi t.'-1d=av.n. 
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Respondent a.'"'ld DER entered into a stipulation on June 13, 1972 which 

r&.pi red responC.ent to ta.lce cer-....ain actions by specified dates to eliminate 
- . 

...... ~ter :;:ollution at i-ts steel-:.-na..l-..ing plaT1t i..11 Farrell. T"ne stipulation prm.:"i.dee 

t:.at re~ndent would ?ElY a m:>nti-Uy civil pe..T'lalty until t.'"le t::'eatment facilities 

were i...-·1stalled and t."le DER, in turn, w::mld not ir.stitute legal action against 

res:;:x:;nde.'"'lt during t."le ?-I'iod required for ins+.=. i lation of t."le t=eatme:nt facilities. 

ResFOndent ~es here t."lat t.;e stipulation provides it with immmity from t[l..is 

civil penalty action notw-i.t..f}s'-~11? res;ondent' s_ failure to ·cx:Y.ilply with the 

stipclation a.'"'ld failure to i.."lStall the treatment facilities. 

We disagree. The stipulation itself provides for such an eventtJality. 

Paragraph 6 prmrides t:-...at i...11 the event respondent fails to c:aTI?lY with the para-

gra?hs requiring ir...stallation of treat:r~ent facilities, the DER is free to pursue 

any renedy available to it. Paragraph 6 of the stipulation states in pertinent 

:tart: 

. "L'"'l t.""Je event that Sharon shall mt l-ave c::rii!?lied 
with any of tl-J.e steps enlinerated in paragraphs 1 and 2 herein, 
Sharon ·shall pay to the Connonweal th 1 s Clean Water Fund the 
sum of $100. 00 per day for each day ·of nonc:ornpliance; pro­
vided, hov.'e'Ver, for such failure the Ccmronwealth s.l-J.all be 
free to purS'.Je any remedy available to it fran t."le eate of 
such nonc::c:r:plia.TJce." 

The ra-nainder of paragraph 6 sets fo~Jl in detail for>ce majeure provisions not 

applicable here. 

Therefore re5?='nde.11t 1 s inte--rpre-=ation is mt v.--an-anted by the language 

of the stipulation. Also, it is contrary to public policy as it would sanction 

a continual violation of T"ne Clean Str~.s Law. 

2. Alt.D.ough framed as a jurisdictional question, t.D.e stiP'.llation cor.sti- · 
tu-!-:::.s an affinrative defe,"".Se and t.'1us would be rrore properly raised as an arbv-:er 
to tl-J.e a::L-nplaint. 
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:r--ren.tly S"J'"'Cess.fully prese:ite:5. as a· defe.-..se to a StJ;."""ir..ar"J prosecution filed for 

a Clean Sttea.-ns law violation 1:>efore District r."..agistrate Tarnber in Sharon, 

?e..T.syha.."'lia.. After hearing, t.;e :t-E.;istratel by letter to cou.-..sel dated !-1ay 15, 

19 79, fou.11d respondent "n:>t guil t:y". T:."le f~ ndinc; wc.s based iii :t=art 0::1 t~e J:me 

1972 s-:i:r.llation. T"ne Ha:;is-t=a-:.e Is le-::ter read: 

. "In refere."'l=e of t:.'1e a::ove captioned citation 
n'..Jrnb::>...rs 14837 a."'ld 14838, after carefully· re-examining 
t,;e evide."'lce a."·ld tes~"'!''rrj' 1 it is t."1e decision of this 
c::>urt ti'...at S'r...a::-on Steel is not 'guilty of said ·violations 
shcr...m on t."'le face of· citatior..s (1:5eyond a re_asonable doubt.) 

"1. The court feels t.'lat under stipulation of 1972 en­
te=ed i..T'lt.o betwee..~ DE::K and Sharon Steel tl-..at the stipu­
lation is still ~ eff e .... ;_ 1 t."1erefor 1 it "~-a ,..s :w:::.-=t from 
bringing any cri-"ni..-.al action aga.:L-;.st Sharon Steel (June 
l, 1974 or until all required technology is installed, 
whichever is later, N::-te paragraph four. ) 

"2. That testi.ng ?rbcedure.s should 1:e nore ade..:_"""Uate 
rather t."la."'l just doi."'lg grab sa.-·rtple.s. 1-;e fec....l that a:m­
p:>site testing sh:>uld be done at all ti."TleS and also a 
test of upstream water should be made to show in fact 
whether or not Sharon Stec._l is indeed polluting our waters. 

"3. Wnenever tests are made at Sharon Steel, they should· 
always be give..., s~~les and resul t.s of said test to infonn 
t.1.en of possible violations to be charged. 

"4. The court agrees with Sharon Steel t:!'-..at you should 
use net numbers in +-:::.sting for intake water rarirneters. 

"In c:Jncl..:sion, it is this court's opiri.on t.""lat 
in NO \'lAY is t."le DE:..-:z !".:.ara.ssing Sharon Steel.- In fact; if 
and when DER can prove to this couit l:eyound a reasonable 
do\JPt t.~at S1-a.r6r1 Steel is p:>lluting our waters, maximum 
penal ties rray l:e the e.."'ld result. " (Errrphasis in original) 

P.e.sponde.'1t asser+-....s ti-..at we lack jurisdiction to assess a civil ?=!lal t:y 

be=ause w"e are rotmd by t.-,e !·jagistrate' s conclusion tr..at the DER cannot file 

cr:L"!li.."'lal charges aga.:L"'lSt resp::mdent for violation of The Clean Streams La:..,r until 

resp::mde.."'lt ir..stalls t.1.e w-ater treat:rre..T'lt facilities. Re.::,~ndent has t."le ideal 

status in the corum of !-".agistrate Tai"'i'ber; if it i.r..stalls t.T)e treai:r.'.ent facilities 
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i~ ;,dll be i.; c::r.;>liance vd.t."'l the law, if it Cbesn't j_-..st.all me equip:nent, it 

is i.c-:mune. v;:e decline respondent'-s i.."lvitation to extend its irmrunity to this 

forum. i-Je are not bound by !>E.gistrate Tarnber' s cLc.cision. Crirrri . .-.,al actio:lS re-

gui.re a higher burden of proof t~ civil p=>-nalties thus acquittals never preclude 

-t..l-ie filing of s"o.lbsequent ci "ltil pe."'lal ties for t..~e sa,-ne conduct. .~so, in order 

for t.'"Je of colla-:.eral estop;>el to a??lY when a matte= has 1Jec>_n considered 

by tv.o different tribunals, the first tribur.:.al. must r..a.ve equivalent subject rra.t-

tc,:.. jurisdictim as the second tribunal. ci:.,y of PhiladeZpf:.ia v. Stradford A..r:-:':s_, 

Inc::., 1 Pa. Ccrnn:>nwealt.li Ct. 190, 274 A.2d 277 (1971}. Since Hagistrates have 

no jurisdi.ction to assess a. civil penalty, they cannot deteJ:mine the efficacy of 

a ci v:ll ?E-"'lal :...l- assessment and thus v.Te a=e oot round by their prior pronou."lce-

As part of t."'le same jurisdictio:-..a.l a_-gument, resp::mdent contends that 

t.'1e do=trine of election of rerredies as es;oused by the Cormonweal t:.'1 Court in 

D"£?.. v. Leee!hlYu.1 .. g Mir..i1".g Corrrp(IYI.y, 9 Pa. Co::norrw-ealth Court 297, 305 .~.2d 764 (1973} 

precludes t.'1e DER frc::rn seeking a civil penalty after enteri..J.g into the stipula-

tion. Re$IX)ndent -states that "Having .elected in 1972 to enter into a stipulation 

requiring Sharon to pay a mnthly civil penalty, DER may :nOt DON' attenpt to obtain 

t'--le very sa'Tle relief for the very sa.-ne alleged violations by r:-eans of a separate 

proceeding before this Board". 

The Leechbu:t>g decision is not applicable here. In LeeahbU!'g, the court 

held t...'-lat t.l-le DER could not request the Ccr.rrorr..;ea.lth Court i."l an equity action 

to si..""TI'I.llt.a."1eously enforce an administrative order a.'1d require the a.=.aterrl2I1t of tl-)e 

sa-ne ·violatioP.s whlch are the subject of the afrnini.strative order. Here the 

DER is rrerely ac'-..i.:."lg in accord with an agre5:a"'lt betv.'eerl the parties; paragraph 

6. o_-=. +-"ne J"•ne .._, 9"", 2 s+.;p .. '".,at.i'on proVJ..· d:-:.s .._.,__..._ · · D~R ~. ·1 ...... ..... ~ l..U. _ :::: '-='- \:.."le ::::. rray pursue any r=•=-.....z av-a~ -

- 385 -



Sharon Steel Corporation raised t±1..is argu:nent by p;-eJ . .i.mina..ry obj e::tion 

c= t."le P:'"l."'.sylvc.nia Jl.ir Pollution Control Act, t.'le Act of Ja."'luacy 8, 1960, P .L. 

2119, ~s ~ended, 35 P.S. §4009.1. Commonwealth of Penr~y:v~nia~ Department of 

(opirJ.on a'1d order issued Ju."'le 6, 1979). At t.i1at time we held that a civil 

?:..:1~· is a civ-il not a crim.i..·'lal remedy. We reasoned: 

"5':-.a,.~n IS argument !",as bee..'1 reject_.od by t.'le b:Jard 
as well as t.'le cot:r""~..S in t...'i.e recent :EJa.St. In Co:r.:r.. of 
F~~ ~~~ v. ~~eeZ~ng-?itts~~~gh Steel Corp., EHB Docket 
No. 77-026~-vi (0pi.'1ion a:nd Order issued August 4, 
1977) "''e held t..,a-:. a civil pe..-..alty .action tmder Section 
9.1 of t."le A-"PCA is not a cr:L-:U....-...al action. In Com:n. of 
?~~ DE:i v. E:::....-vr:r,c:zo Cc::.Z Co., E:-18 D:x:ket No. 73-196-B 
(Opinion and Order Sur Objections to Inte_~atories 
issued February 7, 19 7 4) , we held that the DER is per­
mitted to use pre-trial discove-ry in a civil ;:e..'lalty 
action as Section 605 of The Clean Strams I..aw, Act of 
June 22, 1937, P.L. 1987, as ~~'1ded, 35 P.S. §691.605 
et seq., is not a cri.'U.i.n.al statute. We held in. Co:::m. 
of Pa3 ·DEB v. FroehZke, E3B Docket No. 72-341 (issu_od 
July 31, 1973) that ~,e ~~~dard of proof in a civil 
pe..~ ty action is by the prep:::.nderance of the evidence, 
rather than, as pla.i.T"ltiff argued, beyond a reasonable 
d::>Ubt be-_ause a civi-l pa!alty action is civil in nature, 
not cr:L-ninal. 

"T'ne Third Circuit Court of Appeals in Fzo_CY'.k Irey .. 
• .7:!'._. Inc. v. OcrJu-:Jat~or.aZ Saf"et-,.- and Hec.Zth Rev. Cv; .a£s­
sion, 519 F.2d 1200, (3rd cir. i975) aff~ 430 G.S. 
442 (1977), held tr.at the civil penalty provision of 
the Occ:u:-...at.i.onal Safety a-:rl Health Act of 1970, 29 U.S.C. 
§666 (OSHA) is civi-l in nature, rotwithsta.TY.iing t.i-:le 
punitive aspects of t.i-)e r...i.gh :;:.e..'1al ties -whlc., can be 
assessed for willful violations. The Court opined: 

1 [A] del.ib=-...rate and ccnscious re:f~al 
to ab3.te a r.azardou.s condition rray bring 
about a situation where a heavy civil ~_n-

- 386 -



altv :rniaht be n-cede:l to ef::ect c::::J:!t:'lian::e 
¥d th safety standards. In a.'"ly ev~t we 
:have rr:M come too far &Jwn the road to 
hold that a civil p="...r.alty rray not be as­
sessed to eP~orce observ-cL•ce of legisla­
tive FOlley. See, for e:-:a."TTple, Oaeania 
S-tream Navigc.tor Co. v. S7:z>ar".a'h.an,. 214 
U.S.· 320 (1909), and E~:.-r:~r v. United 
s~~~es, 213 U.S. 103 (1909) • 1 Id. at 1204 

"See also ;._'7ie!'~ca.n S:r.eZtir:~ =.Y".:i -~efir:.ing Co. v. Oc­
c:".,f!J-=~ior.t:.i. S=fe1:-y and EeaZti: ?.ev. Com., 501 F.2d 504 
(8t"l Cir. 1974); BeaZ Cons~t.~..::tior. Co. v. Occ:u:;atio?".aZ 
sc.:;e-:;-~ a:r.3. Health Re-.;. Com. 507 F.2d 1041 (8t.~- Cir. 
1974); AtZc:.s Roofi1".g Co.::. In::. v. Oc::-v.patio'Y'.aZ Sc,fety 
a?"~ E~~2th Rev. Com •. 518 F.2d 990 (5t~ Cir. 1975); 
Bi.ocmfieZd Mea'h.aniaaZ Contraat~ng~ Inc. v. Occupa~ionaZ 
S~fe~~ and EeaZth Rev. Com., 531 F.2d 451 (lOth Cir. 
Jan. 2l, l976). 

''In U.S. v. J. B. WiZZ-:.:::::7~e Co.~ Inc., 498 F.2d 
414 (2nd Cir. 197 4) 'b."le Second Circuit Court of Appea 1 s 
held fr.&at a suit by the United States to recover civil 
:;:er.al ties for an alleged violation of a Federal Trade 
Corr..ission C""''Se and desist order did oot impinge on 
the defendant 1 s Sir"...h Arne..'"ld:ne..'"lt guarantee of a trial by 
ju_ry. The Court stated: 

·~men Congress has c."laracterized the 
remedy as civil and the only consequence 
of a judgment for the Governrnent is a IIDney 
:penalty, the courts have taken Congress at 
its word. This see:ns to us the clear in­
tendment of Hepner v. u.s.· I 231 u.s. 103 
(1909); U.S. v. Regan, 232 U.S. 37 (1914); 
and EeZvering v. MitcheZZ, 303 U.S. 391, 
398-405 (1938). Cf. U.S. v. St. Regis 
?c:per Co., 33 F.2d 688, 693 (2..-Ki Cir. 
1966) .•. In ~"le face of a lon; line of con­
trary authority, appellaT'lts 1-..ave oot di­
reC't-=:l our a tta11tion to a"'T:{ civil p=-'l'lal ty 
provision that has been held sufficiently 
1 criminal' in nature to invoke t."le pro­
tections of the Sixth A-re.:.~t. ' Id. at 
421. 

"T:'1us, the precedent case la-.... • rrakes it clear t~t 
mLS roard has jurisdiction to assess a civil p:na.lty 
under Se....-tion 9 .1 of APC.~ as Se::tion 9 .1 is a civil, 
rot a cr;:minal, remedy and t:-.:at t~e :i.Ir;:osition of a 
civil penalty does not violate the provisior.s of A-rti­
cle I, Section 9 of. t~e Pe...T ... sylv-a:-.i.a Constitution or 
t.."le S.irJl Amen&lent of the Upited States Constitution." 
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pcllutio:1 civil po..._nalt".l c:::>;se are equally appropriate here. Section 605 of T:1e 

Clean Streams Law is not a crim:L.ial remedy. 

T . ~ . • .. ~ • 
_s respor.a.er:.t er.-:::.t;..ea to t:u.:r::· trial under Article I Section 6 of'. 
the ?enr..sy2vc:n.ia C~r.sti 7:'u.ticr.: 

P~~de..rrt. als~ :::.ases its e::":i tlene..'"lt to a ju..ry trial on Article I , 

Sec':.ion 6 of t.·:.·u:: Pe.T ... sylvania Cor.stituti.on. · Ar""....i.cle I, Section 6 g-uara.."'ltees 

t.""le right to t_"'"ial by ju..'T"}' in t.."-lose aC""....i.ons v."here a trial by jury existed at t.~e 

ti.-:e of t.~e acb?tion of t."::e PE:1'"1.""'..sylvania Constitution. P..esp:mdent asserts t."1at 

t.O:,e re::-ed"" av-c.ilable to the DER under Section 605 of The Clean Strams law v.-as . . 
.• 

av-ailable to private citize!"'.s at the camon law, t.'l;us parties involved in a 

Se=tio:l 605. civil po-.nalty a~-ion are entitled to rave t:"leir case heard by a '"iur,· • 
..I -

Respondent also proffered this argument by the preliminary objections 

it ::i.le:i to the DER civil pe:.ial t:J• ac>-...ion at. JIER v. Sh::.ron Stee 7, Co2•por(;:tior., 

EIB i):)r""..ket No. 78-071~-3 (Opinion and Order issued June 6, 1979). We held 

there tl-.at oo right to a jury trial existed under Article I, Section 6. We 

re::::soned tl-)at a civil pe.ialty was a recent creation of statute and did not exist 

at c::z:uon law. In our opinion disposing of Sharon Steel Cor;::oration' s prel.L-:;-

"A civil pe.ialty ac+...ion, although I=OSSibly analogous 
to ccrmon la-.v actior..s, is a relatively recent eevelo;ment 
in 1~·. The Camornvealth Court in DER v. iv'heeZing-Pittsburgh 
Steel. Co:rpora:tior., supra, ruled that a oofendant in an 
action to e!".force an ad:ministrati ve order un:;er Section 10 
of the APCA. is not entitled to a jUJ::Y trial l::ecause the pro­
ceedings are 'whOlly a creature of recent statutory law'. 
The Pe.11!'.sylvOII..ia Supreme Court in Tc:::: Revie-w 5oa.. ..... d of City 
of PhiladeZphia v. Warner, 398 Pa. 381, 157 A..2d 879 (1960) 
held t."1at t.'l;e appellant v.a.s not entitled to a jury trial on 
the issue of the assessment of city v."3.ter and sewer senrices 
by t..,e Tax Revier,; Ecard because: 

'Sue., a 1::oard v.c.s u.-·1 .. '\.u'"lown to the c:::::r.non 
law and v.a.s not part of the law of t..i-le land 
v.nen t.,e Cor..si tution of Pennsyh-a.nia v.as 
adopted. In Ccmmor:.Jealth v. Bechtel., 384 
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?a. 184, 120 A.2d 295, 298, ~~is court said, 
as it t..as often said befo::-e: 'Cons-:.i·t:..:"d:ma.l 
guara:1tee of trial by jury Q:r:>_s oot preven.t 
the legislature fran creating or provicling 
nodes or t--rib'!.r'.ials other tr.Lan a jury trial 
for t~e detenni.!'lation or adjus~t of rights 
and liabilities which r..ad rot l:::ec....n triable 
by jury prior to the Constitution'. ' Id 157 
A.2d at 881. 

UT:.ie -c!"'.i ted sta~0s Supr~ Court in A tZas .. =:ocfir.,g 
Co. :;. C:!:::;.:;:;:~ior .. :::.:z. Sc.;"'e-ty c.~.:i lie~Zth RevietV Co'!!!I71iesi,on, 
430 u.s. 442 (1977) held trat the Seventh A'lTe!ldment to 
t.'l-le Consti -cution of the United Sta+-os does not prevent 
an aC:'rin~ strative agency, wit.'1out a jury, fran assessing 
a ci'\'"il :pe."'lal "=:! for violation of t.~e Occupational Safety 
and E-eal th Act. T'ne ccru.rt' s decision followed from its 
conclusion t..i'lat Congress Qo<=>_s not v-iolate the Seventh 
A."''e..""l±ne...'"lt -..hen it assigns t.""le ini't.ial adjudication of 

· ne-.· S't.a'Oltory rights to an adm:L"1istrative agency. 

"Since a cause of action for assessm=nt of a civil 
penalty by an administrative agency is a recent develop­
ment that did not exist at t.:."'le camon law, no provision 
for a trial by jury exist...:od at t."'le time of the adoption 
of fr...e Pe...""l!'..sylv~-ri.a Cor.stitution to. be preserved by 
Ar'-...icle I , Section 6. " 

\\ie be 1 ieve t.lJ.at our reasoning in DE?. v. · S'naron Stee Z Corporation, EHB 

Docket No. 78-Q71-cP was sound. Article I, Section 6 does not guarantee to 

resp:mdent a right to trial by jury. 

IV Does the board lack ju_~sdic~ion ~?er the claims asse~ted in CoUnts 
IV tr~ough XI of the Complaint becav~e they reZate to alleged vio-
latio·ns ou~side Penn.syZvan":.a.? · · 

Counts IV through XI of DER' s a:; .. ,'=' 1 ai nt allege t.'l-lat discharges from o-ut-

fall 003 at res;x::mdent' s Farrell Works violate Pennsylvania's Clean Streams Law. 

RespJndent questions our jurisdiction ·over these connts because, resp::mdent as-

s~...s, outfall 003 is located in Ohio and discharges into Ohio waters. The DER 

contends, in its brief, that the past represe..Tltations of rest=Ondent relating to 

003 differ fran the jurisdictional · allegatio::1S put for-..11 in support of its pre-

li.rn:L~ objections. T:11e DER alleges t::...at r~::ondent has in t'l1e past applied 
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for a..-d been issuee ~.its f'::lr ou-:.fall 003 by t.~e DER a.'1d its ?redecessor 

age.'"'lCj, the De?...rtr.e.J.t of Health. The DER' s c:::craplaint for civil pe.i""lalty alleges 

,,-i.ola~.;or.s by respondent of t."lcse pe:r:mits and their conditions. It also alleges 

tha-= res:::ondent agreed in t.l,e Ju.'"'J.e 1972 stipulation to install treat::ment facil­

ities to ,:;...ate the alleged p::>llutioi'lS.l discharge fran outfill 003. There is 

t..~e=efore a threshold factual q'..:les"tio:l that must 'be resolved before we can s~ta.in 

resp:m5e.'"lt' s objection. It is well established that prel:L-ninaxy objectior-.s 

admit as true all fa=ts ~.ic.~ are well and clearly pleaded, and should be sus­

tai.."'lee only in cases w:P.ic., are clear and £ree L-rcm doubt. Silver v. K::;rr, 392 

?a. 26, 139.A.2d 552 (1958). 

ll_lso, t.~e DER, in i-t-~ brief, argues that eve.., assuming argue.'1do t..J,at 

out::all 003 is located in Ohio, its discharge, nonetheless, violates t..~e Penn­

~11--'C..o-lla Clean Streart'S I.a.\\r, because it :p::>llutes Pennsylvania waters. The DER 

references t\..o apparently unp.mlis.~e:l decisions by the Circuit Court of Cook 

County, Illi.11ois, PeopLe v. InZa:tzd SteeZ Company, 76-Cl-259 (issued Qc'-....ol:er 24 1 

1972) and l1e"tl•opolita.n Sc.r.itc::zoy Dist2•ict of Greater Chicago v. Inland Steel, 

Ccr?01"~~ion, 67-cH-5~82 (iss~ Sep~ber 8, 1975) whic.~ held that Illinois law 

oould l::e enforced by an Illinois Court against a ·pa.rt:y who'se plant was loeated 

.outside of Illinois but disc:=.arged i";s ~ ... astes into an interstate wate.n..ay l.n 

sue.., a r.a.nner, and to such an ED-'"'tend, t.._..at t..,e w-aterway c::mtinn~ to be Oeg:i:'aded 

after it flONed into Ill.L."10is. The court reasone:l t.~t Illinois possessed the 

~:o.·•~ to protect its citizer.s and pro?...rty from out-of-state p::>lluters. He view 

t....,e Il.l.ioois decisions to be based on sound reasoning but, agai..T"l, t.~e affect of 

any disc.~ge frcm outfall 003 on Fenr.sylvania w-aters is a qu.estion of fact wtlich 

m.J.St be detennined by evidence adduced at hearing. 
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A ~,. -n.· -7-,"m- ,.iz~aeri o"-, ... -, .. ., ..... ~--"~~·...,+ +c, ~ ..... ,~ r ... ,,.. . ., .• v.~ , ..... ~ ~.e :.; .... ~-···~ LA.':'· :::..... ..... :: ..... ~ -"""" ~~ .,.._,,,.., .., , • ..4."0:::: -·':....-~ ~ c;;._ 

;;e~VIs ;=o 'f)=.rTed b·u a 7;:.)~-~·e=:r s-:;:::u:;e c; !i:-n~-;,::.-;:,~1~? ... - ::; .... 

The DER requests that we assess a civil per.alty for discharges v.hlch 

r..ave oCC'.xrred conti.Tlually since 1972. ?.esp:mdent objec+...s; it arg:'""'S that tile 

statute of limitations prohiliits the b::>ard from assessing a civil penalty for any 

Res:;:on5=nt cites 'b·>'O st:.at:utes of li..-nitatio:1 as applicable here: (1) 12 P.S. §44; 

and (2) 42 Pa. C.S •. §5524 (5) of t.."le Judicial Ccrle. 

12 P.S. §44 !'las been repealed by t."le Judicia..':}· Act Repealer Act, Act of· 

April 28, 1978, P.L. 202, No. 53, 42 Pa.C.S.A. 20002(a) [26]. Prior to its repeal 

it in;;csed a two year statute of li.-ri.tatio:ns l..lp:Jn t'l1e Conr.o!lWealth in actions 

brought u.Jder a ":;:;=..:..al_ act of the assembly", b"lat is, a statute which provides for 

only pe."'l.alties w"ith no c:arpe..11Satory p-urp:Jse. DER v. Rushton Mining Company, 

EHB I::oc.i(et No. 72-361~ (issued !-'..arch 12, 1976). We held in .'i1.A.shton Mining 

that tl-:le 12 P.S. §44 statute of liiTLi.tations was not applir::...ble to a civil penalty 

suit under Section 605 of The Clean Streams Law because Section: 605 is not a 

"penal act of the asserrbly" in as nruch as it has, at least in part, a cornpen-

satory purpose. 

Section 42 Pa.c.s. 5524 (5) of t."-le recent amendments to t"rle judicial 

code Qo<:>_s i.rrt;:ose a b-X> year limitation "llfOn civil pe.TJal ty suits. However, its 

effective date, which is given by the Stat'.lte as June 27 1 1978 1 V.C.S :£=0Stp:med 

for one year by the Tra.""lSitional Rule of Section 25(a) of July 9, 1976, P.L. 

586, No. 142. Section 25 (a) states in full: 

"Arr:i civil action or proceeding: 

(1) the time heretofore lii"Tlited by statute for the 
cc:rnnence.-nent of which is reduced by any provision of t"rlis 
act; and 

(2) which is not fully ba....-red by statute on the day 
prior to the effective date of this act; rray be cnrrmenced 
"Wi.trun one :l·;=.ar after the effec"-...ive date, or within the 
period heretofore limited by statute, whic.~ever is less, 
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notwi t-:.,_sa..,~i ng a.'""!~' p:::-oodsio:l.S c:f sub::t..a.pte= B of C:::spter 
55 of ':'i -tle 42 (::-ela~i n; to ch:-il actions or pro::~~ ngs) 
or any ot.~er ?.!:O"I.'ision of this act provicie a shorter 
li..-ni. tation." 

The pui1:CSe of 25 (a) is to allow a p3.r'tj" a reasonable O?:t:XJ=t'..mi cy to . 

!ile its cause of action before it is lost forever by _leq;i.~lative fiat. The 

327 Pa. 136, 143 (1937), s~tc.~: "t~"1i.le a legislature rray prescribe a period 

of l.i.IPitatior.s where none eY.ist.ed, or may shor-...en t."'le ti.rre in whl~ suits to 

e.."'1fc!:"ce existing rig.tts of actio:: rray be a:::mte-Tlce::i, in either case a reasor..able 

t.i.":'le m:.lSt be gi ve.Tl by t.i-)e new law for t.~e carmencenent of t."'le suit before the 

bar takes ef!"e::t." 

Re.s?Onde..-·lt asse!:""'"L..S tr..at the Transitional ~e Section 25 (a) O::r>_s not 

apply to this rrat::er. It ccnte.l'lds t."'"lat the w:::>rding of 25 (a) , wirich states "the 

-:.iJ-re heretofore limi:L=d by statute," limits the affect of the Transitional Rule 

to prior l:ilni tations actually ii"I"'!:X'Se::i by statute, and since the Cornrorrweal th v.o.s 

not previously subject to any prior limitation,- the Tra.-.,sitional Rules does !X)t 

apply here. We disagree; in our view the phrase quoted by resp:mde.nt is not 

irrte..11ded to li~t t.~e SCOJ?e of the rule. We do not believe that the leg:islature 

int?_nded to disti..T'lg".ll.sh betwee.l'l t'M:) g=oups, those \o.hose cause of ac-._ion v.c.s 

pre\Tiously tmli.'i'.ited, and those w7lose cause of action \o.C..S li.Inited by statute 

arid deny a grace period to t."lose who r..a.d no prior limftation i.n;:osed upon t.'1eir 

ability to file suit. If t.'1e legislature had intended t."'lat the Transitional 

Rule s.l-:!ould not apply in ir.sta.T'lces where a limitation had not previousl~t existed 

and t.i-J:us :inmediately forclose the Cormonwealth from pursui.nq claims whi~; \o.'ere 

never previously subject to aey lirnitation, it w:::>uld have stated so explicitly. 

It is our view then t.'1at res:p:mdent' s inter?retation is rot justified by ei t.~er 

-:.,_l;e intent or t...~e SCO_?e Of the Tra""lsition Rule. 
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Fu..-:.."ler, respondent • s inter;:reta-:i.on is not just:.!ie::l b',.l a striC:: ~iter-

pret.ation of the pr..rase "t."le time heretofore lirnite::l by statute". The c::::mron 

law rule that a statute of limi tatio~.s c:Jo=a_s IDt :run against the king had ~_n 

fixed by sta-t:ute. The cormon law and all of the statutes of England t."lat were 

i.:"'l ::orr-..e in ?e."'lr'.sylv-a."'lia on ~.ay 14, 1776 \vere codified by the Act of Ja.T'lu=.iy 28, 

1777, l Sm. L. 429, 46 P.S. 152 as t."le law of Pe.T'l!'.syl·vania from and after 

:'ebruarj' 10, 1777. Thus, the law on t"le applicability of statues of li.mi tation 

to -:.."le Carrn::>nwealt.~ r.ad its ge.I'lesis, i..'"l Pe!"..nsylvania, in the Act of JaT'luary 28, 

1777. See also t.-,e Act of Decenber 6, 1972, P.L. No. 290, 1 Pa. c.s. 1503 ---
which also rra.l(es the cc:mron law of Engl~d t.'l1.e law of P~-msylvania. 

We the!:"efore find t"lat the Transitional Rule of Se::tion 25 (a) is appli-

cable to this civil penalty action and thus the statute of limitations set forth 

i..T'l 42 Pa. c.s. 5524 (5) did not affect civiJ penalty actions \.mtil June 28, 1979, 

twe."lty-three days after this ccmplaint w-as filed. 

VT Is the DEE complaint defec~ive because it failed to allege that the 
,DEE complied wi~h Sec~ion 5 of The Clean Streams Law? 

Section 5 (a) of The Clean Strea:rns Law states: 

11T'ne board and t.i1e de:;:.artment, in adopting. rules ana 
regulations, in establishing p:>licy and priori ties, in 
issuing orders or penni ts, a.."'ld in taking any ot.."ler action 
pursuant to this act, shall, in t."le exercise of sound 
judgmer1t and discretion, a..'""!d for the purpJse of imple­
rrenting t..'"-1e declaration of p:>licy set forth in section 4 
of this act, consider, v.nere aP?licable, t.i1e following: 

(1) Water quality ma1;age7e11t and pollution control 
in the w-atershed as a whole; 

{2) T'ne present and possible future uses of par­
ticular v.-aters; 

{3) T'ne feasibility of c:xrbine::l or joint treatment 
facilities; 

(4) The state of scientific and technological 
knowledge; 

{5) The imrediate and long-:ranae economic impact u:p:Jn 
t."le Ccrnronweal th and its ci tiza"'lS. n 
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ra.""lge econanic i.mpact t.:x::m the C:J:morr...;ealth and its citizer-.s of t.~e assessnent 

of a civil penaJ:~7 ag:>-i.""l.St re5::.:ondent before a canplai..'"lt is filed alleging a 

violation of The Clean Str~-:-s Law. It appears that the resp:mdent r..as the dudes 

- . 
of t.'1e ~es in t!-.:is r.at-=er co:--...f:.!se::l. It may be t.~-= e::ono:nic iJr;:.act must 

of special . conCi tions a"'ld Ciscr..arge lirni tations. Ha...;ever once those sta.,dards 

are set, t."le resp::>:ndent has a duty under the law: to c:c:nply t.'1erewith; a violation 

of that dutj im;x::ses up::m the DER a concomitant duty to enforce the law. T:"'le 

DER r..as oo discretion in the face of a violation of law to decide whether t.~e 

a=..ate:na"lt of su::.."-1 vi~lation is i.""l t.~e !J:>_st interest of t."le camonwealth. T."'lat 

has al=eady beo_n ceciC.ed. Also, see: Section 701 of The Clean Streams Law which 

s tat.es in part that: 

" ... rot.ill...~ L'"l t...~; s act ~ntained shall in any w-ay abridge 
or alter rights of ac'""....ion or remedies row or her=a fter 
existing in equity, or under the a::mron law or statutory 
law, cr.Jl!1inal or civil, nor shall any provi_sion in this 
act, or the gra..""lting of any p=>-Dnit under t.rus ac:t, or any 
act done by virtue of this act, l:e C:onstrued as estopping 
tr...e c:rnrorr.vealth, pe,...sons or municipalities, in the exer­
cise of t.'1eir rights illlder the carrron law or decisional 
law or ·in equity, fran procaeding in courts of law or 
equity to s'l.Ip?ress nuisances, or to abate any p::>llution 
ra...; or hereafter existing, or enforce co:rcron law or 
statuto:ry riqhts-. n 

~'ie therefore ·find that. t.~e DER need not allege in its romplaint for 

civi_l :t=enalty t.l;at it considered t.11e factors enurrerat._c::>Q in Section 5 of The 

Clean Strearr.s law. 

VII Does Count III of the complaint allege any facts upon which relief 
c:an be granted? 

Cou."'lt III of the DER' s cc:rnplaint rrerely alleqes t."le discharge of non-

contact co::> ling water to t. .. e She.'"la.'1go River. It 0oes r:ot allege that such dis-
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c..~qe results in a violation of law aJd as su::h Cb:s JX)t s-::.ate a claim upon 

'l..:;.i<::l review can be granted. DE."q admits the defe::t; i't states that :he defect 

results from the omnission of a paragraph 26 frcm t'l)e c:orrrplaint. (DER' s can-

?laint skips from paragraph 25 to paragraph 27). Respondent's preliminary ob-

jec"'..ion to Count III for failure to allege facts upon w=-...ich relief can be 

ORDER 

AND NJW, this 5th day of June , 1980, it is hereby ordered that 

t."'le prei.irnil"la.J:y objections filed by respondent, S"naron Steel Corporation, to the 

n~R's ccrnplai.Tlt for civil penalty are dismissed except for prelirn:ir~ objection 

ll, which objects to Count III of the ccmplaint for reason that it fails to allege 

a.T'ly facts upon which relief can be granted. 

Prelirnir...ary objection 11 is sustai."'led. 

DA-~: June 5, 1980 

cc: Bureau of Litigation 
Hc:r ... ;ard J. Wein, Esquire 
Robert W. Thomson, Esquire 
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l::JIB~J: 12/79. 

COMMONWE:."ALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
Blackstone Building 
First Floor Annex 
112 Market Sired 

Harrisburg, Pennsylvania 17101 
(717) 787-3483 

:OORJUGH OF BICOMING VALLEY' 

Docket No. 80-073-W 

v. 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPINION AND ORDER 
SUR 

Mn'ICN 'IO QUASH APPEAL 

On March 19, 1980, appellant herein, through an authorized agent, 

received a letter fran DER refusing to allow a discharge to W::::odo:x:k Creek 

in Crawford County under Chapter 95 S.ection 95.1 (d). 

Being l.mSUre of the appeal procedure and knowing that tilre was 

limited, appellant contacted the EHB and was advised that a mailgram could 

be used to initiate an appeal. of the al::ove indicated decision. On April 18, 

1980, within 30 days after receipt of the letter here in question, appellant 

ootified the Board that it was appealing the DER decision. On April 23, 

1980 this Eoard sent an Acknowledgement of AFPeal and Request for Additional 

Infonnation, indicating that the standardized appeal foDn.S, 'Which -were en-

closed, and the re::;ruested infonnation should be provided within ten (10) days. 

On May 5, 1980 the Eoard received the requested infonnation 'Which also in-

dicated in the appropriate fonn that DER had l:een ootified of the appeal. 
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OUr Rules of Procedure provide at 821. 52: .. •• (c) An appeal 

which is perfected in accordance with the provisions of this section but 

does not otherwise ccxrply with the .foDll and oontent requiranents of 821. s1
1 

of this title will be docketed by the Board as a skeleton appeal. The 

appellant shall, up:Jn request fran the Board, file the r~ed infonnation 

or suffer dismissal of the appeal." 

As we said in a recent case where the facts were similar, Johnson 

S. Baum v. DER Dt. No. 79-163-W, "We are satisfied that appellant has met the 

requirements of our Rules in filing his appeal. That it was done without 

cx:>tinsel has ·not been overlooked, and we .must deny the M:>tion to Quash." 

ORDER 

AND NCM, this 16th of JUNE 1980, after due cx:>nsideration of the 

M:>tion to Quash the above captioned ~' the same is hereby denied. 

cc: Bureau of Litigation 
Richard 5. Ehmann, Esquire 
Jeffe:ry L. Pierce 
Roberta p. Mikita 

PAIJL E. WATERS 
ChaiJ:man 

1. Rule 21.51 provides that a written ap};eal ootice l::e filed and 821.52 
requires that this be done within thirty ( 30) days after the action l::eing 
appealed. 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 

Blackstone Building 
First Floor Annex 
J J 2 Market Street 

Harrisburg, P~nnsylvania 17101 
(717) 787-3483 

v:rnCE TERRIZZI PRJDUCl'IONS, INC. Docket No. 80-098-H 

v. 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPINICN AND ORDER 
SUR PEI'ITION FOR SUPERSEDEAS 

Appellant, Vince Te:ri.zzi Productions, Inc. , petitions this l:oard for 

a supersedeas fran the revocations contained in a letter dated May 28, 1980 in 

which the Department revoked appellant's penni t for the purchase of explosives, 

as well as its license for the stOrage of explosives and its_ certificate ·for 

manufacture. 

With the exception of the standard paragraph which alerted appellant 

of its appeal rights, the letter of r.1ay 28, 1980 reads in its entirety as fol-

lows: 

"This is to info:on you that the following penni. ts 
and license are revoked and declared invalid: 

Penni t for the Purchase of Explosives - Penni t 
No. 2018 

License for Storage of Explosives -- License 
No. 806 

Certificate for Manufacture - No. 1-76" 
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Appellant's petition for supersedeas~ which was received by this 1:x:>ard 

on June 10, 1980, alleged that the letter of May 28, 1980, stated oo reasons for 

the said revocation and therefore that appellant could not properly defend itself 

against said revocation. Appellant's petition also alleged that the said letter 

~d cause appellant irreparable hal:m ani would substantially destroy a:ppellant' s 

business because appellant would not be able to fulfill cx:mni ttments made in 

reliance upon the revoked ]?emit, license and certificate. No answer to this 

petition has yet been filed by the Depart:rtent. 

The board's p:>licy . to hold a hearing on a supersedeas petition within 

a -week of filing of thereof (See 25 Pa. Code §21. 76 (b)) has been fnJStrated at 

least in part by the unavailability of cotmSel for the Department prior to the. 

July 2, 1980. However, due to the nature of the argu:rent raised in the appellant's 

petition and the fact that the letter of May 28, 1980 quite clearly fails to set 

forth a:ny reason for ·the revocations set forth therein, the appellant's petition 

can and will be addressed even prior to hearing or answer. 

~t the re:;ruirenents of due process of law apply to proceedings before 

administrative tribunals as well as to th:>se before judicial bodies has long been 

recognized in this Cc:mronwealth:- National Automobile Service Corporation v. 

Barfod, 289 Pa. 307, 137 A. 601 (1927). 

~reover, the appellate courts of th:iS camonwealth have identified 

effective ootice to the affected party by the admin:i:strati ve agency of the issue 

raised or the charges made as one ·of the requiranents necessary to satisfy the 

"due process" and "equal protection" clauses of the Fourteenth A:nendment to the 

Federal Constitution as well as Article 1, §9 of the Pennsylvania Constitution, 

Armour Transportation Company v. Pennsylvania3 P.U.C., 138 Pa. Super. 243, 10 A.2d 

86 (1940). 
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Of course, as discussed in Armour, supra, "[t]he question of what is 

proper notice ••• depends necessarily upon the facts of each case, the type of 

investigation being conducted, the violations alleged and the :penalty or order 

sought to be i.mp:lsed." 

However, the courts require as a m.i.n.inrum that the ootice be sufficient 

to enable the affected party to defend himself against the charges posed by the 

administrative agency Gauden:zia, Inc. v. Zoning Boa:rd of Adjustment, et aZ., 4 

Pa. Camonwea.lth ct. 355, 287 A.2d 698. (1972); Pittsburgh J!'z'ess EmpZoyment Dis­

crimination Appeal,, 4 Pa. Q::mn::)Il'NieaJ.th Ct. 448, 287 A.2d 161, aff'd 93 S. Ct. 

25531 413 u~s. 3761 37 L. Ed. 2d 6691 reh. deri. ·93 s .. ct.· 30, 414 u.s. 881, 38 

L. Ed. 2d 128; St;ro:L] v. PennsyZvania Human ReZations Commission, 10 Pa. Conm:Jn­

\Yeal th Ct. 99, 308 A. 2d 619 (1973) ; McCZe Z Zand v. Pennsy Zvania State Civi Z Service 

Co17D7lission 1 14 Pa. camonwealth ct •. 339 1 322 A.2d 133 (1974); and Tech v. Watts­

burg Area SchooZ Dismct Board of Education, 30 Pa. camDnwealth ct. 3541 373 

A.2d 1165 (1977); see also Derry Tor.unship WestmoreZand County v. Pennsylvania 

Depaz:tment of EnvirorunentaZ Resources, 10 Pa. Cc:mromlealth ct. 619 1 314 .A.2d 868 

(1973) 1 aff'd 466 Pa. 31, 351 A.2d 606 (1976) (where the notice requirememt of 

due process was applied to an action of the Depart::rrent) • 

Viewed against the a.l::ove stated test, the letter of Hay 28, 1980 is 

woefully inadequate. This letter Cbes oot even a:Jntain a broad allegation of 

unlawful a:Jnduct on the part of the appal 1 ant let alone ~ specific alle:;ations. 

By way of ~ison, in A.rmour, supra.;. a carplaint was stridcen as a:Jntaining 

insufficient notice which. canplaint at least o:mtained the allegation that the 

Public Utility Law had been violated. It is therefore clear that the appellant 

is, at least likely, to prevail upon the merits which satisfies the second of the 

three tests set forth at 25 Pa. Code §21. 78 (a) to guide this b:Jard in acting up­

on sup:rsedeas requests. 
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As ooted al::ove, the factual allegation of irreparable hann to appellant 

is also unchallenged at this jtmeture so that the first test set forth at 25 Pa. 

Code §21. 78 is also net. The final test, "the likelihood of injury to the public", 

is difficult to assess in the present IXJsture of this case. However, assuming 

arguendo, that the Department does have valid reasons for revoking appellant's 

pemti.t, license and certificate, the public is oot well served by proceeding with 

a hearing since, as per Armcn~z-, supra, a subsequent hearing on the record cannot 

cure initially defective notice. Thus, appellant could challenge an adjudica­

tion of this board uphol~ the Department's action . regardless _of the factual 

evidence developed at the hearing. In view of the abJve it ~uld seem that it 

~uld be fairest for both parties if this· board pl::Oiptly granted a supersedeas. 

SUch an action reroves any unfairness to appellant and also allows the Department 

to cure its constitutionally deficient action at the earliest IXJssible m::ment. 

Since this opinion and order is being issued prior to receipt of an 

answer by the Department or a hearing on the petition, the Department is granted 

leave to ari answer and request a hearing. It would seem, however, rrore expeditious 

to all concerned for the appzopriate. Department official to issue a letter/order 

consistent with the requirements of due process. 

ORDER 

AND :tiO'l, this 25th day of June, 1980, it is hereby ordered that appel-

lant 's petition for supersedeas is granted. 

cc: Bureau of Litigation 
Peter Shelley 1 Esquire 
Dine 5. Persia 1 Esquire 

DATED: June 25 1 1980 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
Blackstone Building 
First Floor Annex 
112 Market Slreet 

Harrisburg, Pennsylvania 171 OJ 
(717) 787-3483 

OOBERI' L. AND JESSIE M. SNYDER, et al Docket No. 79-201-B 

v. 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPINICN AND ORDER 

An opinion and order was issued by· the OOard in this matter on April 25, 

1980 wherein we stated that certain interrogatories propounded by the TIER appeared 

irrelevant to the matters at issue. Rather than decide the iSsue at that tirre we 

allowed the TIER ten (10) days to sul:mit a statement explaining the relevancy of 

its interrogatories. We have read the DER 1 s statement and appellants 1 Reply 

thereto and we rDil hold that appellants, Fobert L. and Jessie M. Snyder need oot 

answer interrogatories No. C, D, E and F prop::>unded by the TIER and apellant 

- AH&RS Coal Cotrpany need not answer interrogatories No. A(4)-(7), B(2)-(7), D, E 

and F propounded by the. ~· 

The DER c::ontends that the infonnation is relevant l:::ecause app:llants 

have argued that their financial inability to reclaim t.'le sites is a defense to 

this l:::ond forfeiture action. F..owever, it appears obvious to us that the financial 

inability of an operator to reclaim a surface minirig site is oot a defense to a 
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forfeiture of the bond for that ·site, as a purpose of the l:onding provisions of 

the statute is to provide a means for reclamation where the operator is unable 

to perfoiin the required reclamation. 

ORDER 

AND N:m, this 25th day of June, 1980, it is hereby ordered that appel-. 

lants Robert L. and Jessie M. Snyder need oot answer interrogatories prop:mnded 

by the DER No. C, D, E and F and appellant AH&RS Coal Canpany need not answer 

interrogatories propounded by the DER l'b. A(4)-(7), B(2) .... (7), D, E and F. 

cc: Bureau of Litigation 
Howard J. Wein, Esquire 
Sanford M. Lampl, Esquire & 
Mark _L. Glosser; Esquire 
Richard S. l):)rfzaun, Esquire 

~= June 25, 1980 

ENVIRONMENrAL HEARJNG OOARD 

'lEGmS M. BURKE 
Member 
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COMMONW!:.""ALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
Blackstone Building 
First Floor Annex 
112 Market Slreet 

Harrisburg, Pennsy Jvania 171 01 
(717) 787-3483 

HAWK CONI'RACI'ING, INC. , et al. Docket No. 80- 072-H 

v. 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPINION AND ORDER 

This opinion is in resp:mse to the Comcnweal th' s petition for :dis-

CCNery which was filed with this l:oard on July 16, 1980. The said :t;:etition 

requested that each appellant be directed to answer the requests for arlm:issions 

attached to said petition on or before August 5, 1980 since the hearing in the 

above-captioned matter is schedule:i to begin on August 12, 1980. Separate re-

quests were enclosed for Hawk Contracting, Inc. an:l Adam Eidemiller, Inc. 

According to Pa. Rule of Civil Procedure .. 4014, the party upon whan 

a request for admissions is served w:Juld o~y h<ive thirty (30) days after 

service of the request to answer or object to saire. 

The said rule Cloes provide that the court may direct answers or ob­

jections to be provided sooner than thirty (30) days. Hcwever, in the instant 

matter the Ccmn:Jrr..;realth has proferred oo reason. why its requests could not have 

been served sufficiently in advance of the August 12, 1980 date to elict re­

sp:mses before that date with:Jut the necessity to shorten the thirty (30) day· . 
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period provided by the rule. Furthei.nore, it would appear to be prejudicial 

to require appellants to answer all the proffered requests within ~ weeks 

fran the date on which they receive this opinion. Thus, the J:oard does mt 

deem that the Ccmronwealth' s petition c;an or should be granted in whole. 

The OOard has, nevertheless, reViewed the proposed requests for 

admissions to appellant Hawk, and has detennined that the appellant Hawk could 

answer requests 1 through 6 on or before Au;ust 5, 1980 withc;mt prejudice since 

the infonnation necesscu:y to confil:m or deny each or these requests should be 

readi J y available in this appellant's files. 

A similar reView of the prq;:osed request for admissions to appellant 

Eidemiller, Inc. indicates that appellant Eidemiller, Inc. could answer requests 

!'though 9· on or before August 5, 1980 without prejudice. 

ORDER 

AND NCM, this 18th day of July, 1980, it is hereby ordered that: 

1. Appellant Hawk shall respond to requests 1 through 6 of the re-

quest for admissions directed to it which is attached to DER's petition for 

discovecy by August 5, 1980 and shall respond to the remainder of said requests 

in accordance with Pennsylvania Rule of Civil Procedure 4014. 

2. Appellant Eidemiller, Inc. shall respond to requests 1 through 

9 of the request for admissions directed to it which is attached to DER's petition 

for discovecy by August 5, 1980 and shall respond ·to the re:nainder of said requests 

in accordance with Pennsylvania Rule of Civil Procedure 4014. 

cc: Bureau of Litigation 
Michele Straube, Esquire 
B. Patrick Costello, Esquire 
Dan Greco, Esquire 
Ralph L. S. M:>ntana, Esquire 

DATED: July 18, 1980 
vp 

ENVIRCNMENTAL HEARING :OOARD 
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. MILL SERVICE I INC. 

v. 

COMMONWE:.'ALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING HOARD 

Blackstone Building 
First Floor Annex _ 
112 Market Slreet 

HarTisburg, Pennsylvania 171 0 I 
(717) 787-3483 

Docket No. 8Q-078-B 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 
and- wn..LIAM FIORE, d/b/a MUNICIPAL AND INDUSTRIAL 
DISPOSAL CCMPANY I Pennittee 

OPINION 1lND ORDER 

On April 25, 1980 Mill Service, Inc. (Mill Service) a:mnenced the 

appeal captioned al:.ove to oontest the issuance by DER of a penni t to disp::>se 

of industrial wastes to Municipal and Industrial Disp::>sal Crnpany (Municipal) . 

Municipal intervened and on Jime 16, 19SO filed a rrotion to dismiss 

the Mill Service appeal alleging that Mill Sel:Vice lacked standing to apt:eal 

issuance of the said pel:Illit. Neither DER nor Muni~pal has sub:n:i tted a brief 

on this issue, although Mill Service did cite s:xre authority for its rrotion 

in the rrotion itself. 

In order to be able to appeal a DER action to this l:oard the appellant 

I'!UlSt be a "person aggrieved" by that action. Section 1917-A of the Adm:inist.J:a-

tive Code, 71 P.S. §510-21; Louden Hill Farms3 Inc. v. MiZk Con-trol Commission, 

420 Pa. 548, 217 A.2d 735 (1966); Committee to Preserve Mill Creek v. Secretary 
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of Hea"Lth, 3 Pa. Ccmionwealth ct. 200, 281 A.2d 468 (1971); Cormrunity Co"L"Lege 

of De"LaLJare v. Fo::c, 20 Pa. Cormonwealth ct. 335, 342 A.2d 468 (1975). 

The Pennsylvania Supreme Court in Louden, supra, stated that in order 

to be a person aggrieved the party must.have an interest in the subject na.tter 

of the particular litigation in question and that this interest nust l:e direct, 

~acy and substantial. 

These basic principles of standing were sc:::arewhat altered by the Penn­

sylvania Suprene Court in Wi"L"Licim Penn Parking Garage~ Inc. v. City of Pittsburgh, 

464 Pa. 168, 346 A.2d 269 (1975) wherein the Court dropped the need for the in­

terest t6 be pecuni.cu:y ani . defined "substanti:al" as "sa:re disGenrihle adverse 

effect to some interest other than the abstract interest of all citizens in having 

others carq;>ly with th~ law" Wi"L"Licun Penn, supra, at 195, 346 A.2d at 282. 

Mill Service has alleged that it has substantial, .ilmediate and direct 

interest in the issuance of the pennit to Municipall:ecause Mill Service is in 

cc::1tp3tition with Municipal in the western Pennsylvania geographic area for the 

disposal of industrial wastes. Mill Service argues that the appealed penni t is 

defective because it does not require Municipal to fully cx:Jrq?ly with the Pennsyl­

vania Solid Waste Act and DER • s regulations pranulgated therel.U'lder. Mill Service 

further sul::mits that it has been required to canply with said Act and said regu­

lations so that Mill Service has been placed at a cCmpetitive disadvantage vis 'a 

vis Municipal by virtue· of the appealed action. 

For purposes of the present notion to dismiss the board agrees with 

Mill Service. However, since standing is a jurisdictional issue, Municipal is 

oot precluded fran arguing and briefing this issue again at a later stage in the 

proceedi.n<js. 
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'Ihe l::xJard has ruled in Mill Service 1 s favor. and has denied Mlmicipal 1 s 

notion because it agrees that a canpetitor has standing to insure that his 

o:::lltpetitors o:::mply with the laws which at;:ply to their cx::mron trade, business or. 

profession. Clearly, a c:::c::JI'C'I!?titor has ~ m:>re ];:eCUilia.zy and less abstract inter­

est in an adrninistrati ve agency action affep:.ing his <::ar!feti tors than one whose 

interest is rrerely that other citizens should o::mply with the law and this in­

terest is i.rrn'ediate and direct in that if one campeti tor can avoid the law while 

the other nrust abide by it the latter is placed at a <::ar!fetitive disadvantage. 

Thus, standing should be accorded a CCl'l'lp:ti tor pursuant to the tests set forth 

in W,iZz:iam Penn~· supra. Moreover, the board is persuaded by the authorities 

cited by Mill Service. 

'Ihe federal authorities cited in Mill Service 1 s brief, although inter-

esting, are oot necessarily compelling because Ccmronweal th Court has held that 

I?~lvania 1S standing requirements are "somewhat stricter" than that supported 

by the federal case law, Western PennsyZvania Conservancy v. DER and Lczu:toeZ 

Mountain Development Corporation, 28 I?a. Comonwealth Ct. 204, 367 A.2d 1147 

(1977). 
. 

However, Corrm:>nwealth Court has itself recognized the standing of a 

canpetitor to appeal agency actions which rray resUlt in unfair o:::rnp=tition 

Matter of EZemmo~ Ina., 44 I?a. Cormonwealth Ct. 515, 404 A.2d 734 (1979) wherein 

Ccm:ronwealth Court applied the tests set -forth in WiUiam Penn~ supra. 

The authorities cited by Municipal are easily distin_quishable. In 

Ravotti v. Commo71L)ealth of Pa.~ DER, EHB Cocket Nos. 7S-131-B and 78-134-B (issued 

Noverrber 30, 1979) the J:oard dismissed the appellant 1 s appeal on the basis of 

lack of standing. However, Ravotti, supra, did oot involve the issue of whether 

a <::ar!fetitor had standing but rather involved the standing of a private citizen. 

- ,_ 
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SneUing v. Department of Transportation, 27 Pa. Camnnwealth ct. 276, 

366 A.2d 1298 (1976) also failed to discuss whether a competitor has standing, 

rather this case involved an action of a muni.cipali ty on behalf of its citizens. 

The final case cited by ·Municipal, Wi1.Ziam Penn~ supra, has been analyzed 

above and has been held to S\l!?P)rt Mill Service's p::>sition rather than that of 

Municipal. 

ORDER 

AND N:M, this 23rd day of July, 1980, the intervenor's notion to 

· dismiss is denied and the stay granted by· the board order o; June 20, 1980 

is dissolved. 

~= July 23, 1980 

cc: Bureau of Litigation 
John E. Bea.Id, III, Esquire &. 
Stephen M. calder 1 Esquire 
Harold Gondelman1 Esquire 
Stanley R. Geary 1 Esquire 
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v. 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 

Blackstone Building 
F'~rst Floor Annex 
112 Market Street 

Harrisburg, Pennsylvania 17101 
(717) 787-3483 

Docket ·No. 8Q-07~H 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPINICN AND ORDER 

According to its pre-hearing me:rora:ndum, the Borough of Cown.ingtown 

(Dow.n..ingtown), on or about September 20, 19791 entered into a written contract 

with Strasburg Associates to a~ and treat leachate fran the Strasburg 

Landfill. On March 21, 1980 ~ sent a short letter to r::owni.ngtown' s Borough 

manager "not to accept leachate ·fran the Strasburg Landfill ••• " until DER had 

completed its evaluation. This letter was appealed at the at:ove-caption and 

9n July 10, 1980, in lieu of a pre-hearing rrarorandum, DER filed a rrotion to 

dismiss or quash said ·appeal. 

DER's rrotion was based up:m two separate grounds. First, DER argued 

that the letter of March 21, 1980 was not a final detennination which affects 

the rights of J:owningtown and thus is not an "adjudication" under the Adm:ini.s-

trative Agency raw (apparently I according to DER a precondition to an aP£=e3.l 

to this i::oard) • 

Secondly 1 DER argues that even if the letter of M3.rch 21, 1980 did 

ernl:::ody an appealable DER action that letter has teen superseded or replaced 
. .. .. 
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by a subse:;ruent letter of May 27, 1980 thereby m::x:)'ting Downingtown 1 s appeal of 

the March 21, 1980 letter. 

As a starting p::~int, this board 1 s jurisdiction is set forth in the 

Administrative Code of 1929, as amended. 71 P.S~ §510-21, wherein the board is 

anpowered. to 11 
••• issue adjudications urrler the Administrative Agency Law (cita­

tion anitted) on any order, penni.t, license or decision of the Department of 

Environmental Resources. 11 

This board has held that the reference in the Admi.nistrati ve Code 

to the Administrative Agency Law means that 11 
••• an appeal to this J:oard fran an 

action of the DER, iii order to be a viable one, must be from an action that, 

if unappealed, would constitute an adjudication under the provisions of the 

Administrative Agency Iaw (citation anitted) • 11 

DER is therefore correct when it cites the 11 adjudication 11 definition 

of the Administrative Agency Law, 2 Pa. C.S. §101 e-t; seq. as containing the 

test to be applied by this boal:d. In other w::>rds, the first question which 

~t be an.sWered is whether the letter of March 21, 1980 constituted a " .•• final 

order., decree, decision, deteJ::mination, ruling by [DER] ••• affecting personal or­

property rights, privileges, imm.mi ties or obligations of ••• [Dc:lwningt:cwn] • 11 2 

Pa. C.S. §lOl(a). George Ezoemic v. DER, EHB Docket No. 75-283-<: (issued 

December 2, 1976). 

There can be little doubt that the appealed decision did affect 

rowningtown 1 s property rights as contai.ried in its contract with Strasburg rand­

fill so the only remaining question and the only one artiCUlated by DER is 

whether the letter was a final deteJ:;rnina.tion. 

The letter of March 21, 1980 contai.ris no notice of a-ppeal rights or 

procedures such as is cc:rmon in documents anl:odying 11fina1 11 DER, decisions. 
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HcJ~r.vever 1 this a:pission does· rot ~ ~ affect the finality of the decision. In 

CorrmonL)eaUh v. Derry TotrmShip, Westmoreland County, 466 Pa. 31, 351 A.2d 6061 

the Pennsylvania Suprane Court held that the absence of any notice of appeal 

rights on the face of a DER order did oot keep that order fran bein:r final. 

Accord WheeZing-Pittsburgh SteeZ Corporation v. CorrmortL)eaZth,, DER, 27 Pa. Cormon­

weal.th Ct. 356, 366 A.2d 613 (1976) wherein a NPDES certification without a 

notice of the right to appeal was upheld as a final action. 

The keystone of "finality" of DER actions as developed by Cornronweal th 

Court and this OOard is whether the legal status qu::> of the appealing party is 

changed by the challenged action. Thus, in Standard Lime & Refractories Co .. 

v. DER, 2 Pa. Comonwealth Ct. 434, 279 A.2d 383 (1971), a letter by a DER official 

rejecting Standard Lime's abatement plan filed in attempted compliance with an 

unappealable enforcement order was considered not to be final since Standard 

Lime was already bound by the enforcerent order before the appealed order and was 

IXJt yet exp:>sed to any additional enforcerent action. 

Again, in DER v. New Enterprise Stone & Lime Co. 1 25 Pa. Ccmrcnwealth 

Ct. 389 1 359 A. 2d 845 (1976) Ccmronwealth Court refused to construe as a final · 

action DER' s refusal to rrodi.fy a consent order because the rights and obliga-

tions of New Enterprise were rot a1 tered by DER 1 s refusal. Accord Eremia, supra, 

which relates to. DER 1 s refusal to reVoke a solid waste pe:r:mi t. 

In the instant matter it seens clear that rowningtown 1 s legal status 

qu::> 1 its rights and obligations were different after it received the March 21, 

1980 letter than before, said receipt. After receiving this letter D:Jwningtown 

could no longer freely can:y out i~ part of the contract with Strasburg Land-

fill. 

Of course, the March 21, 1980 letter was by its own tenns subject to 

nodification by DER follcwing DER's "evaluation" but every DER order may be 
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m:xlified and ItDst require sequential ~liance over time, e.g. , Standa.z.d Lime~ 

supra, and Ne~JJ Enterp'I'ise~ supra, yet precisely these types of orders have been 

held to be final. '.Iherefore, this board agrees with Downingtown that the March 

21, 1980 letter of DER was a final DER decision which could be appealed to this 

board. 

Having rejected DER 1s first argum:mt, the next issue presented is· 
. . 

whether the. May 27, 1980 letter ItDOted the March 21, 1980 letter. Once having 

obtained ·jurisdiction, this board should oot dismiss an action on the basis of 

ItDOtness unless intervening events or the lapse of t:i.me r~ it .fint:x:>ssible 

for the t:oard to grant any relief. Si Zver Sp'I'ing Township v. DER, 28 Pa. Comron­

wealth Ct. 301, 368 A.2d 866 (1977). In Silver Sp'I'ing~ supra, CCimonwealth 

Court upheld this board 1 s dismissal of the Township 1 s appeal from a variance 

granted by DER to the quan:y where the variance period had expired before hearing 

and peDllitted air p:>llution control equipnent had been installed (without appeal) 

at the qua.n:y. 

As the Court noted in that case there was no longer any relief which 

the board could grant the appellants even if it agreed with their view of the 

facts. Here, however, if this board adopts the appellant 1 s legal and factual 

p:>si tions it could grant Downingtown the right to take leachate without any fur-

ther evaluations. It therefore does not appear under the Silver Spring~ supra, 

test that I:k:Jwni.ngtown 1 s appeal is rroot. It should'finally be ooted with regard 

to m::x:>tness, that, contrary to . DER' s assertion, the letter of M3rch 21, 1980 was 

oot "replaced" by the May 27, 1980 letter. The sea:>nd letter doesn 1 t even men-

tion the first, much less atterrpt tc? replace it. It does appear that the sea:>nd 

letter sets forth sorre of the "evaluations .. discussed in the first but in this 

regard the second letter at nost clarifies or amends the first and does not render 

- 413 -



' 7 ,. 

it noot (See Betht.ehem Steel, Corporation v. DER, EHB Docket No. 76-003-D, 

Opinion and Order issued August 2, 1976). 

ORDER 

AND N:W, this 25th day of July, 1980, the Ccmronwealth's Itbti.on to 

dismiss or quash appeal is denied. The CcmrcllW'ealth is granted an extension 

of ti.Ire till August 8, 1980 to file its pre-hearing :menorandum. 

DATED: July 25, 1980 

cc: Bureau of Litigation 
Keith Welks, Esquire 
W;j.lliam H. Mitman, Esquire 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 

Blackstone Building 
rU"St Floor Annex 
1 I 2 Market Slreet 

Harrisburg, Pennsylvania 171 OJ 
(717) 787-3483 

CDMM)NWEAL'l'H OF PENNSYLVANIA, DEPARIMENT 
OF ENVIRONMENTAL RESOURCES • 

v. 

. 

CONSOLIDATED RAIL <X>RPORATION 
Docket No. 80-06~-w 

v. 

DRAKE CHEMICAL INC. 

OPINION AND ORDER SUR 
MJ!'ION '10 DISMISS THIRD 

PARrY DEFENDANl' 

On April 10, 1980, DER filed a cc:mplaint for Assessment of Civil 

Penal ties against the Consolidated Rail Corporation "Conrail", alleging 

certain violations of The Clean Streams Law •. On June 6, 1980, Conrail filed 

a Third Party Ccmplaint joining Drake Chemical Inc. as a Third-Party defendant, 

alleging that Drake was liable for any penalties assessed against Conrail in 

this action because of certain activities involving water run-off. On June 

23 1 19801 Drake filed an Answer to the Third Party Conplaint denying that it 

discharged water :run-off or industrial waste into the area which is the sub-

ject of the original oornplaint. OI_l_ June 25 1 1980, DER filed a M:>tion to Dis­

miss Third Party Defendant for lack of jurisdiction. 

In CommortL)eaZth DER v. National, Wood Preserver~ et aZ. 73;..249 

January 171 1974 this Board denied a petition to join an additional defendant 
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based on a lack of jurisdiction to allow such joinder by a defendant. The 

reasoning in the National- Wood Presezovers case was that,. only DER could 

initiate an enforcerrent action and to allow a defendant to join a third 

party, would be inconsistent with this rule. Here, defendant Conrail argues 

that Drake is actually responsible for the sequence of events upJn which Con­

rail's liability is predicated. Under Pa. R.C.P. 2251, 2252 joinder of 

additional parties is allowed as a matter of right within 60 days of origi-

nal service. 

We believe this case is controlled by the recent decision in 

Stevenson v. Commonweal-th Department of Revenue and Boar4 of Arbitra~ion 

of Cl-aims.," et al-. (April 25, 1980) Pa. 413 A.2d 667. The Rules of Practice 

and Procedure before the Board of Arbitration of Claims have a provision 

similar to our Rules, 
1 

which makes the Pennsylvania Rul~ of Civil Proce-

dure applicable to proceedings before the Eoard. In the Stevenson case the 

plaintiffs sought to have their claims heard as class actions on behalf of all 

first-prize winners in the Pennsylvania lotteJ:y. The Depart:ment rroved to 

dismiss the class action PJrtion of the claims on grounds that the Board 

was without sp;cific authority to hear class actions. The Board granted the 

Department's rrotion and this was upheld by Ccmronweal th Court based on its 

interpretation of Pa. R.C.P. 2251 et seq. On apt:eal our Suprerre Court re-

versed saying: 

"In Commonweal-th General- State Authority v. J. C. Orr & Sons~ 
Inc.~ 17 Pa. Crnwlth. 433, 332 A.2d 832 (1975), section 121.1 
was interpreted to penni t the joinder of add.i tional defendants 

L Environrrental Hearing Board Rules and Regulations 25 Pa. Code 21. 64 
provide.: 

(a) Except as provided otheJ:Wise in these :rules of procedure, the 
various pleadings descril:ed in the Pennsylvania Rules of Civil Procedure shall 
be the pleadings permitted eefore this Board, and such pleadings shall have 
the functions defined in the Pennsylvania Rules of Civil Procedure. 
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as provided by Pennsylvania Rules of Civil Procedure 2251 
et seq. 2 The joinder of additional defendants is a matter 
that is not limited to the conduct. of hearings. In fact, 
it is a procedural device which, like the class action, 
involves making addi tiona! persons parties to the lawsuit. 
The camcnwealth Court did not, l'xJwever, feel constrained 
to hold there that section 8 of the Board of Arbitration 
of Claims .Act prevented the Board fran adopting the rules 
relating to joinder of additional defendants, and we do 
oot. believe that the Camcnwealth Court should have de­
viated fran that line of precedent in the instant case." 

It is clear that DER's notion nust ·be denied. This new procedure will 

certainly allow for a ncre, efficient handling of matters such as the one pre-

sently before us. 

ORDER 

AND ·NCJW, this 2Sth·-day of July, 1980, the M:>tion of DER to dismiss 

the Third Party Ccmplaint jo:i.nipg· Drake Chenical, Inc. is hereby denied. 

PAilL E. WATERS 
Chai.Iman 

2. " • • We also note that the Board's regulations at 4 Pa. Code 
§ 121.1 provide that 'all proceedings in an action before the Board of 
Arbitration of Claims shall be, as nearly as :J:X>ss.l.ble, in accordance with 
the Pennsy 1 vania Rules of Civil Procedure relating to the action of 
Assumpsit.' Inasmuch as the Pennsylvania Rules of Civil Procedure 2251 
et seq.~ 12 P.S. Appendix, involving the joinder of additional defendants 
apply, of course, to the action of assumpsit, we must ·oonclude that a similar 
procedure rnust be avaiuible to a state department against which a claim is 
being made so that :J:X>tentially liable third parties may be brought before the 
Board." Id. at 435, 332, A.2d at 833. · 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
Blackstone Building 
First Floor Annex 
112 Market Street 

Harrisburg, Pennsy Jvania 17] 01 
(717) 787-3483 

K & J COAL CCMPANY, me. AND 
AQUITAINE PENN, INC. 

Docket No. 

v. 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTr..:tENT OF ENVIRONMENTAL RESOURCES 

80-097-H 

OPINION AND ORDER SUR APPEI.!ANI' 's MJTION roR 
SUMMARY JUI::G1ENT AND DER Is MJTICN 'ro STRIKE AND LlMIT APPEAL 

On or al:x>ut May 9, 1980 DER, by a letter attached as Exhibit A-2 to 

appellant's mtice of appeal, denied appellant's application for mine drainage 

pemit 17800107-FDgues Harl:or. This pelJ'Ilit ......ould apparently have covered at 

least part of the area (located in Chest Township, Clearfield and Cambria Counties) 

which was covered by mine drainage pelJ'Ilit No. 4270BSM2 issued January 22, 1971. 

Appellant's :ootice of appeal, therefore, inter aUa, included an appeal 

frc:m the advice, which appellant alleged, was verbally given by DER that mine 

drainage J?&Ill±t No. 4270BSM2 had becane null and void and/or was revoked so 

that appellant was required to .file mine drainage application 17800107-Rogues 

Harl::or. 

The l:oard, in due course, issued a pre-hearing order requiring sub­

mission· of p:r:e-hearing merroranda by the parties. Instead of sul:mi tting these 
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:rne!IDranda, the parties, initially, atta:npted to frame, by stipulation, certain 

legal issues and facts relating thereto which the parties desired this 1::x:>ard to 

resolve prior to hearing. Apparently, the parties CX)uld not agree upon the issues 

and, in lieu thereof, the appellant has sul::mitted a notion for surrmary judgment 

while DER has sul::mi.tted a notion to strike and limit appeal. 

Although I understand, via a phone message fran DER's counsel, that each 

party opposes the other's notion, neither part;:¥ has filed a response to the other's 

notion. Since each notion relies liberally upon facts de hors the reCX)rd, ·the 

board is not in a p:>sition to grant either notion.,. As to the appellant's notion 

for S'lJIIIIIa.J:Y judgment, the law is clear that surrmary judgment may not be granted 

where there is any issue as to material fact. Borough of Mon:rooeviZZe v. Effie's 

Ups and Downs, 12 Pa. Corrm:mwealth Ct. 279, 315 A.2d 342 (1974); Prince v. Pavoni, 

225 Pa. Super. 286, 302 A.2d 452 (1973); Kot;wasinski v. Ra'tner, 436 Pa. 32, 258 

A.2d 865 (1969). Similarly, as to DER's notion to strike a p:>rtion of appellant's 

appeal, an appeal should not be dismissed before hearing unless the case is clear 

and free from doubt Davis v. PennzoiZ Co., 438 Pa. 194, 264 A.2d 597 (1970). 

In spite of the above ci~tions, which preclude a final disposition of 

this issue, it would seem advisable for the lx>ard to discuss the respective notions 

in order to expedite their resolution. Essentially, appellant argues that mine 

drainage pe.nni.t No. 4270BSM2 did not becane null and void pursuant to §99.21 of 

DER's regulations (or Standard Condition g· which DER alleges is CX)ntained in said 

penni.t and is to like effect) because the "mine", as used in §99.21, was placed 

in production prior to the expiration of two years fran the penni t issuance date. 

DER, however, CX)unters in its notion by arguing that the validity of mine drainage 

penni.t No. 4270BSM2 cannot be considered by this l:oard. It would seen that DER 

is correct that granting its notion would preclude CX)nsideration of appellant's ., 

notion and thus, analysis of DER's notion will first be addressed. 
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DER 1s notion is based q;::on four reasons. DER initially argues that 

this 'board has no jurisdiction to consider the status of mine drainage. pennit 

No. 4270BSM2 because DER has taken no "action" with regard to the said pennit 

and this board 1 s jurisdiction is restricted to reviewing actions of the depart­

ment. The l:oard agrees with DER 1 s characterization of the l:oard 1 s jurisdiction 

and agrees that it should not render advisory opinions with regard to rratters 

q;::on which DER has ~t yet acted. However, DER 1 s first argument seems to confuse 

the need for a prior DER "action" with a prior "written" action. 

Section 2l.Sl(d) of this l:.oard 1 s rules which is cited by DER implies 

that apJ:)eals may be taken from verbal actions of DER since it only requires copies. 

of written notification of DER 1 s action to be attached to the rotice of appeal 

"[w]here such notices have been received." 

M:>reover, neither §21". 2 (a) (1) of this l:oard 1 s rules ror anything in 

the_ Adm:ini.strati ve Agency Law restricts appealable actions to written actions. 

DER does not deny but, in fact, relies ut=en the fact that appellant had received 

verbal "advice" re: the disputed mine drainage pennit (see paragraph 27 of DER's 

notion) • Therefore, DER 1 s first reason for dismissal is rot well taken. 

DER' s second reason for striking and l.i.mi. ting appellant's app:a.l relies 

q;::on the non-adjudicatory nature of the "action'~ involved. Again, this l::oard­

agrees that DER 1 s citation of authority supports the protxJsition that this l:::oard 

nay review only .adjudicatory actions of DER •. 

Wh:Ll:-e not stated in these ~rds, DER apparently argues that the verbal 

advice given to appellant by DER employees with regard to mine drainage penni t 

4270BSM2 was to the effect that that pennit had bec:c:xre null and void by operation 

of law, i.e., that this was merely an advisory opinion. 
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It is clear on the authority cited by DER, especially Sta:ncJa:z.d Lime & 

Refractories Co. v. DER, 2 Pa. Comn::lnwealth ct. 434, 279 A.2d 383 (1971), that a 

merely· advisory opinion that doeSn't affect personal or property rights is not 

appealable. Again, however, DER' s argument fails to fully consider the type of 

action involved in the present matter. Unlike the cited case, the verbal action 

of DER applied the general legal proposition contained in §99. 21 (and Standard 

Condition 9) to the facts of appellant's particular situation, i.~., DER implicitly 

nrust have found that there had been no production at the "mine" covered by mine 

drainage pennit 4270BSM2 in order to detennine that pennit null and void. Of 

course, the application of a generally applicable rule of law to a particular set 

of facts is the very definition of an adjudication. Therefore, DER' s second reason 

is also not well taken. 

DER' s third argument is based upon §21. 52 (a) of this ooard' s rules which 

requires · that the jurisdiction of this l::xJard shall not attach to an 'appeal from 

an action of DER which is filed Il'Ore than thirty (30.) days after the appellant 

receives ·written notice of the action or such .ootice has been perfected in the 

Pennsylvania Bulletin. Since the above section calls for a written notice, the 

verbal ccmnen.ts of DER personnel referred to in paragraph 27 of DER' s notion do 

not trigger the thirty (30) day appeal period. However, the letter dated March 29, 

1977 and attached as Exhibit "E" to J?ER' s Il'Otion would have triggered a thirty 

( 30) day appeal period which would have long since expired if ·this letter was 

received by the K & J Coal Company, Inc. Rostosky v. DER, 26 Pa. Cornronwealth Ct. 

478, 364 A.2d 1761 (1976)'. 

If the parties cannot stipulate as to the receipt of the March 29, 1977, 

letter in accordance with the order below, a hearing will be set to detennine 

this issue. Sharon Steel, Corporation v. DER, 28 Pa. Comonwealth Ct. 607, 369 

A.2d 906 (1977). 
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DER' s final reason for striking appellant's appeal is based upon estoppel. 

Without citation, DER argues that appellant is estopped fran denying the need for 

mine drainage pennit 17800107-Rogues Harror since it had availed itself to its 

benefit of the statuto:r:y and administrative procedure for obtaining said penni.t. 

The trouble with this argurrent is that it is difficult to canprehend what 

"benefit" appellant incurred by haVing its pennit application denied. Had the per­

mit issued appellant might well be estop);:ed f::ron contesting anything contained therei 

but that, of course, is oot the present situation. It is also unclear in what man-

ner DER changed its position in reliance upon appellant's application 17800107, 

another precondition to precluding appellant from rcw attacking the necessity of 

this appli~tion. 

In conclusion, it. appears that the first, second and fourth reasons stated 

in DER's IIDtion are oot well taken but that the third reason 'NOUld be a proper 

ground for striking that :;:Ortion of· appellant's appeal relating to mine drainage 

pennit No. 4270BSM2 assuming that appellant received the letter of March 29, 1977. 

ORDER 

AND ~, this 7th day of August, 1980, it is ordered that: 

a) On or before August 15, 1980 counsel for roth parties shall sub-

mit a stipulation with regard to receipt of the letter of March 29, 1977 or, in 

the alternative, shall sul::mit th~ dates of availability for a hearing on this 

_ issue alone; 

b) Ccxnpliance with pre-hearing order No. 1 is stayed until August 15, 

1980. 

cc: Bureau of Litigation 
Elissa A. Parker, Esquire 
William Sumner Scott, Esquire 

DATED: August 7, 1980 
vp 

ENVIRONMENTAL HEARING EOARD 

__ (_ '~~/)('// 
. . . . ,.-:-; i "'"--0 );- .. r7t??~~/{;,.,/} 

DENNIS J. HARNISH, . " 
Manber v 

- 422 -



COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
Blackstone Building 
Fust Floor Annex 
112 Market Street 

Hanisburg, P~nnsylvania 17101 
(717) 787-3483 

AmES AND CliAm.ES MESSINA Docket No. 78-142-W 

v. 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 
and HUSS CbNTRACriNG <DMPANY I PeJ:Illi. ttee 

OPINION AND ORDER SUR 
Mn'ION 'ID DISMISS APPEAL 

This matter canes before the Board as a M:>tion to Dismiss the appeal 

filed on November 13 1 1978 by appellants Charles and Agnes Messina who own a 

large tract of land in carl:x>n Colmty, Pennsylvania. 

The appeal here in question actually concerned two actions taken by 

DER. On May 24 1 1978 DER granted an extension of Mine Drainage Pennit 7374SM2 

issued to Huss Contracting Ccmpany, to conduct a mining operation on appell­

ants • property pursuant to a prior lease. On October 24, 1978 a previously 

issued Dams and Encroachrrents PeJ:Illi.t (No. 1375702) involving the same property 

was extended for another year by DER. During the period in question our 

rules provided: 

11 (a) An appeal to the board fran an action of the de~t 
shall be ccmnenced by the filing of a written ootice of appeal 
with the board within 30 days fran the date of the receipt of 
written notice of an action of the depa.rt::Inent, tmless a different 
time is provided by statute. 11 

- 423 -



It is clear that appellants' have failed to file a timely appeal 

regarding the Mine Drainage Penni t extension, but have timely filed fran the 

Dams and Encroachments extension. Aware of this shortcoming, appellants have, 

in their Answer to the M:>tion before us, asked that the Board allow the appeal 

nunc pro tunc. We can not help but note that this "petition" is itself un-
' 

timely as well as without neritorious support. Sha.zoon Steel, Corp. v. DER, 

75-150-<:, 1978 EHB 205. Although appellants base their delay on the allegation 

that no notice was published in the Permsylvania Bulletin indicating that the 

extension was issued, in fact, they had and acknowledge, actual :t;:ersonal notice 

not later than May 31, 1978 rore than five ronths before the appeal was filed. 

The suggestion that DER somehow had the re5J:X)nsibili ty to advise them of EHB 

legal appeal requirem::nts, is without merit. We therefore enter the following. 

ORDER 

AND ~, this 20th day of August, 1980 the l-btion to Dismiss the 

appeal fran issuance of ?-tine Drainage permit No. 7374SM2 i~ hereby granted, and 

'" 
the MJtion to Dismiss· the appeal fran issuance of Dams and Encroachments permit 

No. 1375702 is hereby denied. 

DATED: August 20, 1980 

cc: Bureau of Litigation 
K. W. Rochow, Esquire 
Agnes and Charles Messina 
Terry R. Eossert, Esquire 

~ HEARING BJARD 

PAUL E. WATERS 
Ola:i.I.nan 

'I'H:::;MAS M. BURKE 
Member 
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" 

v. 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 

Blackstone Building 
First Floor Annex 
112 Market SCreet 

Harrisburg, Pennsylvania 17 J 01 
(717) 787-3483 

Docket No. 80-064-w 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPINION AND ORDER SUR 
MJTION '10 QUASH APPEAL 

On March 28, 1980, appellant Annville Township Sewer Authority filed an 

appeal fran a letter written by DER on February 28, 1980, in which it refused to 

change certain waste water treatment requirem:mts as evidenced by a 1974 water 

quality management pennit. The pennit in question had been issued based on the 

adoption of new water quality criteria for the Susquehanna River Basin of which 

notice was given to appellant on April 12, 1971. No appeal was taken fran this 

notice, or the subsequent peiinit or ~ication linri.tations. 1 

DER has filed a M:>tion to Quash the appeal, and argues inter alia that 

the refusal letter of February 28, 1980 is not an appealable action. For reasons 

which follow, we agree. 

1. Pursuant to §401 of the Clean Water Act 33 u.s.c.A. §1341, DER also certi­
fied the effluent l.imit3.tions to EPA for inclusion in appellants' NPDES Pennit. 
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The Admini.strative Agency Law 2 Pa. C.S. §101 et seq. defines an 

adjud:i,cation, fran which appeal would lie as: 

"Arr:! final order, decree, decision, deteJ:mi.nation 
. or ruling by an agency affecting personal or prop­
erty rights, privileges, :imnuni ties or obligations 
of aey or all of the parties to the pl:Oceeding in 
which the adjudication is made." 

This board and our courts have had many occasions to apply this definition. Re-

cently in Gateway CoaZ Co. v. DER, 399 A.2d 802 (1979), the Court reaffil:merl ~e 

fact that a letter may fall within the definition, and that fonn is not oontrolling 

on the question. The Court then said: 

"In order for an action to ·the Department to oonstitute 
a final action from which an appeal can be taken, the 
deteJ:mi.nation of the department llUlSt direct compliances 
with an Act and ~se sane liability or otherwise ef­
fect the obligations or duties of a person." 

When we look beyond the ·fonn of the ccmmmication fran which the appeal was filed, 

to the substance thereof, it is clear that while DER has refused. a request for 

change in the status qu:>, it has oot in fact altered air:f rights or obligations of 

appellant. In CommoraueaUh~ DER v. New Enterprise Stone and Lime Co.~ Ina., 359 

A.2d 845 (1976) speaking to this very r:oint our Ccrcironwealth Court said: 

"Here, the refusal by the DER to rrodify the outstanding 
agreenent with New Enterprise lacks the elements which 
would suggest that a "decision" had been made in the 
technical sense of the word because the rights and ob­
ligations of New Enterprise have not been altered." 

Mention is made by appellant of a r:olicy change regarding the 1971 treat:rcent re­

quirements, 
2 no doubt in an effort to bring the matter within the decision in 

BethLehem SteeZ Corporation v. Commonwealth~ DER, 37 Commlth. Ct. 479, 390 A.2d 

1383. There is no indication however that DER has promulgated air:f new rule or 

regulation or has changed its interpretation thereof in any way. In short, ap-

2. The treatment requirements which were never appealed are: 
ooo5 - not to exceed 10 rrg/1 as an average of 5 oonsecuti ve 
samples or 20 rng/1 at any time. , 
They are also contained in the water quality management penni.t issued to 

appellant on At.'gUSt 2, 1974 and in the Certification to E.P.A. for the NPDES pennit. 
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pellant relies on a refusal of DER to make a change in its decision and not any 

articulated actual change. Ezoemia v. DER, No. 1976 EHB 249. See Kidder TuJp. v. 

DER, 399 A.2d 799. We find no appealable action and therefore enter the following: 

ORDER 

AND N:M, this 21st day of August 1980, the z.t:>tion to Quash the appeal 

of Anville Township Sewer Authority is hereby granted. 

cc: Bureau of Litigation 
Maxine W'Jelfling, Esquire 
Tirrothy D. Sheffey, Esquire 

DATED: August 21, 1980 

. PAIJL E. WATERS 
ChaiJ::man 

TH<::MAS M. BURKE. 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
Blackstone Building 
First Floor Annex 
112 Market Street 

Harrisburg, Pennsylvania 171 OJ 
(717) 787-3483 

OOOOUGH OF EAST S'I'IPUDSBURG 
and OOOOUGH OF STroUOOBURG 

v. 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 
and MJNROE GENERAL AtJl'HORITY, Intervenor 

Docket No. 

OPINION AND ORDER SUR 
·IDTION TO DISMISS APPEALS 

78-082-w 
78-084-w 

Appellants, Eorough of East Stroudsburg and Eorough of Stroudsburg, 

I'CI1.lili.cipa.lities in M:>nroe County Pa., filed appeals in July 1978 from an order 

issued by DER r~ the appellants to join a regional sani taJ:y sewer sys­

tem along with the Borough of DeJ,aware Water Gap and others. The plan to be 

used as a basis for the required agreerrent was to be a Wastewater Facilities 

Plan (201) prepared on behalf of and to be operated by ~ M::mroe County 

General Authority. 

Appellants had previously adopted an Official Sewag~ Plan pursuant 

to Section 5 of the Sewage Facilities Act, 35 P.S. §750.5 (537 plan), which 

was approved by DER. Said plan provided that the County General Authority, 

would have resp:msibility for planning design, construction and operation 

of all nEM interceptors and trea.t:rrent plants. Appellants after much delay 

and indecision, rDW allege that they are ready, and able to proceed with the 
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537 plan and argue that the 201 Plan was not adopted by than, and is unsatis-
. . 1 

factory. DER has filed a M:>tion to Dismiss these appeals primarily based 

on authority of Kidder Ttup. v. DER 399 A.2d 799 (1979) and Ca'1'7'o7,7, Twp v. 

DER 409 A.2d 1378 (1980}. In the cited cases the Court indicated that an 

appeal f:r:an an :iiq;>lementation order is improper and the Board has oo juris­

diction where the order is based o~ an approved 537 plan. In such cases, 

the exclusive remedy is a plan revision request 1mder 35 P.S. §750.5 (a), 

if the plan is oo longer deened appropriate. In the matter before us, one 

of the issues is based on the claim that the plan which DER has ordered 

~lenented, is ·different fran the Act 537 plan which the .. appellant munici­

palities approved. We conclude that the indicated cases are inapposite, and 

we enter the following: 

ORDER 

AND mi, this 27th day of August 1980, the M:>tion to Dismiss the 

appeals to No. 78-082-w and 78-084-W in the al:x:>ve matter, is hereby denied. 

DATED: August 27, 1980 

ENVIroNMENTAL HEARING OOARD 

PAUL E. WATERS 
Chainnan 

1. Delaware Water Gap has also appealed the order but no :rrotion was filed 
to dismiss this appeal. _ 429 _ 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
Blackstone Building 
First Floor Annex 
112 Market Slreet 

Harrisburg, Pennsylvania 17101 
(717) 787-3483 

/ 
I 

EUGENE SCDBEL, et al. Docket No. 

v. 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

and BIG "B" MINING CCMPANY, Penni.ttee 

OPINION AND ORDER 
SUR PEl'ITION roR SUPERSEDEAS 

80-010-H 

Petitioners, appellants in the al::ove-captioned matter, have appealed 

fran DER's issuance to Big "B" Mining catpmy of mine drainage :t=ennit 1079101 

covering a parcel of land located in Washington Township, Butler County. Petit-

ioners have also requested this roard to issue a supersedeas staying the afore-

said mine drainage penni t pending a hearing on the merits. 

A hearing was held conG_erning said supersedeas petition on May 5 and 

6, 1980 before Louis R. Salairon, Esquire, as hearing examiner, in- the absence of 

a full cornplim=nt of l:oard Ine'tlbers. This matter has now l:een assigned to the 

tmdersigned 1:oard rranber who, having reviewed the files, the notes of testilrony 

and the exhibits in the al::ove-captioned matter and discussed the matter with 

Mr. Salanon, rules as follows: 

The starting point for analysis of petitioners' request for super­

sedeas is Section 21.78 of this roard' s rules. , According to this section: -
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n (a) The circllmstances under which a supersedeas 
shall be granted, as well as the criteria for the grant 
or denial of a SUpersedeas, are matters of substantive 
CXImDn law.. As a ·general matter, the Board will inter­
pret said substantive exttuon law as requiring consider­
ation of the following factors: 

(1) irreparable hal:m to the petitioner; 

(2) the likelihood of the petitioner's pre­
vailing on the merits' and 

(3) the ~ of injury to the public. 

(b) A supersecleas shall not issue in cases where 
nuisance or significant (nore than de minimis) :EX>llu-

. tion or hazard to health or safety ei. ther exists or is 
threatened during the period when. the supersedeas ~uld 
rein~fect. · 

(c) In granting a supersedeas, the Board may im­
:EX>Se such conditions as are warranted by circumstances 
including, where appropriate, the filing of a :tend or 
other security." 

·Also relevant to this i.nquiJ:y is the 1:oard' s regulation goveming 

the burden of proceeding and burden of pnx>f, 25 Pa. Code §21.101. According 

to §21.10l(c) (3) " ••• [A] party appealing an action of the Depa.rt:ment shall have 

the burden of proof and burden of proceeding in the following cases unless other­

wise ordered by the Board •••• (3) where a party who is rx:>t the applicant or holder 

of a license or pennit fn::m the Depa.rt:ment protests its issuance or continuation ... ' 

Application of the al:ove quoted rules to the instant matter requires 
. ~ 

the petitioners, in order to receive the supersedeas they seek to shoulder the 

burden of proving that they will re irreparably haJ::med unless the pennit in 

question is stayed; that they are likely to prevail on the merits and that the 

publicis likely to be injured unless the staT is issued. Since the petitioners 

in this matter are members of the public and base their appeal upJn the alleged 

injury to waters of the Cormonwealth, in this action, haJ:m to the petitioners is 

synanynous with injury to the public. 
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In order to show such a hann petitioners have relied u;:on the testi­

rrony of several expert witnesses. 

Mr. Byron A. Breisch, Jr., an employee of the United States Depart::rcent 

of Agriculture, Soil Conservation Service testified concerning soil loss fran 

the site covered. by the said mine drainage permit as well as with regard to the 

sedimentation and erosion controls incort:erated into said peDnit as rrodified by 

Mr. Gary Merritt's April 17, 1980 letter. Mr. Breisch testified that the soil 

loss tolerance of the 10 acres covered by the said penni t "..Iuld be approximately 

30 tons per year 1 i.e. 1 that approximately 30 to~ per year of soil could 1::e 

ext;:ected to be developed via weathering on the said ten acres each year so that 

a loss of 30 ton.S of soil armually fran th.c:!.t site "..Iuld oot hal:m the site per 

se. Mr. Breisch further testified that if the erosion and sedimentation controls 

called for in the pennit (as rrodified) were implemented only 29 tons of soil 

"..Iuld be lost fran the site armually. No other witness has rontradicted the testi­

rroey of Mr. Breisch in this regard. 

It is thus seen that as far as the soil loss itself is conceJ:ned, the 

present evidence does not supp::Jrt a finding of haJ:::m since soil loss under the 

mining pennit will be less than. soil loss tolerance and only slightly .greater 

than the present "natural" soil loss of 24 tons. 

The second area of inquiry pursued through the testim:Jny of ~- Breisch 

was the impact of soil lost f:ram the mining site· on the streams which drain the 

mining site, in this case ~ mmarred tributaries of Silver Creek. In this re­

gard, Mr. Breisch testified that approx.imately 7.15 tons of sediment ~uld l::e 

delivered to the ~ streams annually under the said permit. 

'nle b:lard takes note that Mr. Breisch assumed that the prop::>sed ero­

sion and sed:im=ntation facilities "..Iuld perfonn with a 96% efficiency vmereas 
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Mr. Dilisso testified that other erosion and sedimentation facilities at other 

mining sites were not so efficient. Clearly, the less efficient such facilities 

are in trapping eroded soil, the higher will be the :resultant sedimentation in 

the \li'll'la1ted tributaries. However, the board also notes that Mr. Breisch, as well 

as seVeral DER witnesses,. testified that the erosion and sedimentation facilities 

proposed for the instant site not only met DER's Olapter 102 regulations but ex­

ceeded these regulations and were, perhaps, the best designed erosion and sedi­

mentation facilities in the Comronwealth. No witness has yet testified that the 

proposed facilities will operate at less than 96% efficiency. Thus, at least 

at this p::>int, there is no eVidence to supp::>rt a finding that nore than approxi­

mately 7.15 tons per year of soil would reach the tributaries due to mining 

operations. Thus, the question l;Jecanes would this anount of sec:lim=nt haJ:m the 

fish and acquatic cormrunities in those tributaries. 

According to the petitioners • other expert witness; Mr. Ronald lee, 

a fisheries biologist atployed by the Pennsylvania Fish Carm:i.ssion, the tribu-

taries in question are high quality cold water fisheries. Mr. Gary Merritt of 

DER supp::>rted this testim:>ny. 

Mr. :tee further testified that excessive sedimentation could haJ:m a 

cold water stream by causing the stream to heat up and by covering the bottom 

of the stream in areas presently used as fish habitats. No witness Challenged 

this statement. However, Mr. ~did not feel that an additional 7.15 tons of 

silt would cause the sedimentation problens he described. As he put it, "At 
' 

96 percent, there would probably be minimal detr:irnental effects." Only when 

the extra soil reaching the stream entered any area of 19. 5 tons and/or the in­

stream sedimentation increased to nore than 70 parts per million over ambient 

did Mr. :tee forsee hann to the stream. 
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No witness has yet testified that mining under the pennit will cause 

70 parts per million of suspended solids to 1:::e exceeded in the receiving streams. 

To the contrary, Mr. Merritt of IER testified that the mining peJ:rnit 

1.mder appeal requires that erosion fran the site 1:::e cxmtrolled so that no rrore 

' 
than 35 parts per million suspended solids as an average and 70 Pfill as a maxi-

ImJm would result in the stream. Mr. Merritt further asserted that he l:elieves 

'that this criteria can be met by the prop::>sed facilities. 

In view of the al:::ove testirrony this l::oard finds that petitioners have 

failed to shoulder their burden of proving haJ::m to the waters of the Ccmronwealth 

1.mder the proposed mining penni t and have, therefore, failed to qualify for a 

supersedeas under this board 1 s rules. M:>reover, \mless and 1.mtil the petitioners 

can prove that the prop::>sed erosion and control of facilities will oot meet the 

70 ppn in-stream standard or otherwise will discharge much rrore than the projected 

7.15 tons of soil, petitioners 1 likelihood of success on the merits, the other 

precondition for the grant of a supersedas, is oot high. 

The board ootes, for the sake of cx:mpleteness, that petitioners also 

raised a pr:llne fa:z::mlands issue which, apparently, was oot addressed by DER in its 

application review prior to the May hearings. 

The federal surface mining regulations, as applied' in Pennsylvania by 

the Department, require that the topsoil from prime fannland exp)Sed in mining 

operations must be rem:Jved and replaced soil horizon by soil horizon and that 
-·· 

care be taken in sedimentation and erosion control facilities to avoid loss of 

the pr:llne fa:z::mland during mining operations. Mr. Breisch testified that up to 

three acres of the mining site TNOuld be properly classified as prin:e fazrnland 

unless this land was exerrpted by a negative declaration and, as of the time of 

hearing, DER had not sought oor had the Soils Conservation Service issued a nega­

tive declaration. 
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DER, apparently, has, subsequent to the hearing, subnitted a negative 

declaration to the Soils Conservation Service which was accepted by the SCS. 

In effect, DER and SCS have detenni.ned the 3 acres involved was oot recently 

being used as fannland but rather as pasture land and therefore that this area 

was ·not prme farmland as per the federal regulations. Since Mr. Breisch 

testified that no additional controls "WOuld be required even if the area was 

considered to be prme farmland, DER 1 s negative declaration, even if er:roneous i 

"WOuld not, in itself, supp::>rt the grant of a supersedeas. Therefore, this 

board will not rule upon the validity of DER 1 s negative declaration at this 

point in the proceedings. This issue "WOuld rt:JW seem to be ripe for oonsideration 

in the context of the hearings on the m&its. 

As to DER 1 s alleged deleriction of its duties as a trustee under Article 

·1, Section 27 of the Pennsylvania Constitution, this issue too, could perhaps 

benefit fran further elucidation at the hearing on the m&its. At present it 

appears that DER has canplied with all statutes and regulations relative to pro­

tecti0n of Pennsylvania 1 s public natural resources thus has fully OJIITplied with 

the first of the three tests set forth in Payne v~ Kassab, 14 Pa. Ccmronwealth 

Ct. 491, 323 A.2d 407 (1974}, aff 1d 468 Pa. 226, 361 A.2d 263. 

M::>reover, it appears that DER has taken steps to minimize the environ­

nental· haJ:m attendant to mining by requiring Big "B" to reduce both the acreage 

and number of coal seams it haQ. originally intended to mine at this site and fur­

ther, by requiring such .3.ddi tional measures as filter fences which have only 

been required on a few other sites. 

Finally, as to the issue of whether DER oorrectly balanced the social 

and economic benefits of mining on the proposed site against envirornnental hann 

caused thereby, there must be at least some hann daronstrated before such a balance 

can and need be undertaken, Conaerned Citizens for Orderly Progress v. DER, 36 
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Pa. camonwealth Ct. 192, 387 A.2d 989 (1978) and as stated atove, no haJ::m has . 

yet been d.enonstrated on this record. 

ORDER 

AND NJil, this 3rd day of September, 1980, it is hereby ordered that: 

1. Petitioners' petition for supersedeas is denied. 

2. . A hearing on t;he merits shall be scheduled as soon as J:XJSs:i,ble 

but in no event later than September 30, 1980 unless requested by all parties. 

DATED: September 3, 1980 

cc: Bureau of Litigation 
Richard S. Ehmann, Esquire 
Michael J. Boyle, _Esquire 
Bruno A. Muscatello, Esquire 

EN\7IRCINMENrAL HEARING BJARD 

;;

1 

· r 0 /-o// • / 
~1A"M · lt;LY!1Kit = J. HARJ~Ur;r 

1 
' 

- 436 -



.. 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 

Blackstone Building 
F"'arst Floor Annex 
112 Market Slreet 

Harrisburg, Pennsylvania 17101 
(717) 787-3483 

RJBERI' L. AND JESSIE M. SNYDER, et al EBB rx:x:::I<Err' t:m. 79~201-B 

v. 
~ OF PENNSYLVANIA, 
DEPARIMENT OF ENVIroNMENTAL RESOURCES 

* * ·* 

FIDELITY AND DEPOSIT <XlMPANY OF MARYIAND 

v. 
a::lMMJNWEALTH OF PENNSYLVANIA, 
DEPARlMEN'l' OF ENVIRJNMENTAL RE:SOtmCES 

* * * 
OHIO FARMERS INSURANCE CCMI?ANY 

v. 
CXM-DNWEALTH OF PENNSYLVANIA, 
DEPARIMENT OF E:NVIroNMENTAL RESOURCES 

OPINION AND ORDER 
SUR PEtiTION '10 QUASH APPEArS 

80-001-B 

80-041-B 

'Ibis opinion and order is dispositive of petitions to quash filed in 

all three of the al:x>ve-captioned appeals. The petitions present two legal issues: 

(a) does a surety have standing to bring an appeal fran the forfeiture of its 

principal's bond because of alleged noncanpliance with the Pennsylvania Surface 

Mining Conservation and Reclamation Act, the Act of Novenber 30, 1971, P.L. 554, 

52 P.S. §1396.1 et seq. (Act); and (b) does the Enviromental Hearing Board ha~ 

jurisdiction to hear such an appeal. 
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Subsection 4 (c) of t:h9 Act requires a surface mining operator to file a 

bond for the land to be aff~ cy his operation prior to the cc:mnenc:anent of 

mining. The bond is conditioned uPc>n the faithful perfo:rmance of the requirenents 

of the Act and The Clean Streams Ia.w 1 the Act of June 221 19371 P. L. 1987, as 

amended 35 P.S. 691.1 et seq. Subsection 4 (h) provides that if an operator fails. 

to conply with the requiremants of the Act or The Clean Streams Law for which 

liability has been charged on the l:ond 1 the SecretaJ::y shall declare such p::>rtion 

of the bond forfeited. 

Here, the DER declared the l:onds forfeited tecause of roncanpliance 

with vatious ·provisions of the Act and appeals were filed by the sureties on 

the l:onds. 

The DER 1 s initial a.rgunent-a surety lacks standing to pursue an appeal 

fran a oond forfeiture-is based on its interpretation of Section 1396.4 (h) of 

the Act. Section 1396.4 (h) states in part: 

"If the operator fails or refuses to canply with 
the requiremants of the act in any respect for which 
liability has been charged on the l:ond, the secreta.I:y 
shall declare such p::>rtion of the l::ond forfeited, ••• 
Any operator aggrieved by reason of forfeiting the 
l::ond ••• , shall have a right to contest such action 
and appeal therefran as herein provided." (~hasis 
supplied) 

DER reads "operator11 as a teiin of limitation and accordingly argues that subsec-

tion 1396.4 (h) limits appeals fran DER l::ond forfeitures to those filed by operators 

We disagree. Section 1396.4 (h) does rot have as a purpose the i.rnp::r-

sition of a limitation on the categories of :r;ersons who have the right to appeal. 

The inclusion of "o:r;erator" is not intended to exclude others. Rather, its in-

tent is to affil:m that a forfeiture is an appealable event. Also, the DER 1 s 

interpretation does rot square with Section 1921-A of the Administrative Code, 

the Act of April 9, 1929, P.L. 177, as amended, 71 P.L. 510-21 which grants all 
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persons who are aggrieved by a DER action the opp:>rtuni.ty to appeal. Section 

1921-A states: 

"Anything in any law to the contrary ootwithstanding 
any action of the Department of EnviroiJnental Resources 
may be taken initially without regard to the Adm:i.n:is­
trati ve Agency Law, -but no such action of the Depart­
ment adversely affecting any person shall be final as 
to such preson until such person has had the opportun­
ity to appeal such action to the Envil:onmental Hearing 
Board. II (Emphasis added) 

It may well be that DER1 s interpretation, which Pas the effect of lim­

iting the right to a hearing to a certain categocy of persons, constitutes a 

taking without due process contraxy to the fo~th amendment of the United 

States Constitution. See GoZdberg v. KeZZy, 397 U.S. 254 (1970) and Be~Z v. 

Burson, 402 u.s. 535 (1971). The nax:i.m incZusio unius est e:ccZusio aZterius 

does not apply. 

In sum, we find that anyone who is aggrieved or "adversely affected" 

by the DER action of forfeiture of bonds has, by law, the right ·to contest the 

forfeiture. 

· DER also argues that appellants were not aggrieved by the forfeiture 

of the bonds. The DER contends, their grievance is "in essence a cx:>nt:ractual 

dispute between [a surety] and its principal". The DER cites Joseph McFadden 

v. DER, 3 EHB 25 (1974) and New Enterprise Stone a:nd Lime Company~ Inc. v. DER, 

4 EHB 167 (1975>" for the prop:>sition that the Enviromnental Hearing Board lacks 

jurisdiction to reviEM private cdnt:ractual disputes. 

DER 1 s assertion is in error. Clearly appellants, as sureties, have 

numerous funds at stake and dependent on the propriety of the DER action. Also 

the law governing suretyship in Pennsylvania precludes us fran treating appel-

lants 1 grievance as a private dispute between surety and principal. The law 

provides that the liability of a principal and his surety are identical and 

recovery against one depends on the right to recover against the other, thus a 

surety may show as a ~ to his resp:msibili ty mder the sur~ty cx:>ntract any 
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defenses which the principal may have against the creditor. A surety may also 

undertake arr.:r action which the principal might have used to defend against a 

forfeiture. Steaxns, Ia.w of Suretyship, §7.1, 5th ed.; Sun. Pa. Jur. Surety 

and Guarantor §53; 24 Am Jur 2d 994, Suretyship §135. 

We therefore find that a surety is a person adversely affected by a 

DER J:ond forfeiture as the term is used by the Administrative Agency Law, as 

the surety has property which is affected and because under the laws goveming 

suretyship contracts, the sUrety stands in the shoes of the mine operator and 

may assert his defenses. 

ORDER 

AND t:K:M, this 9th day of September, 1980, it is hereby ordered that the 

petitions to quash appeal filed in Robert L. and Jessie M. Snyder v. DER, EHB 

Docket No. 79-201-B, Fidel.ity and Deposit Company of Maryl-and v. DER, EHB Docket 

No. 80-001-B and Ohio Farmers Insuzoanae. Company v. DER, EHB Docket No. 80-041-B 

are '~denied. 

DATED: Septemt:er 9, 1980 

cc: Bureau of Litigation 
Pol::::e.rt .P. Ging, Jr. 1 Esquire 
Howard J. ~\Tein, Esquire 
Steven H. 1f1yckoff 1 Esquire 
Samuel C •. Holland 1 Esquire 
Richard S. COrfzaun 1 Esquire 
Mark L. Glosser 1 Esquire & 
Sanford M. Lampl 1 Esquire 
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COMMONWI:."ALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 

Blackstone Building 
rli'St Floor Annex 
112 Market Street 

HarTisburg, Pennsylvania 171 OJ 
. (717) 787-3483 

VINCE: TEIUUZZI POODUCl'IONS, me. Docket No. SQ-098-H 

v. 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPINION AND ORDER 
SUR DER' S MJI'ION 'IO QOASH 

This matter, which is. before this 1::card on DER' s DDtion to quash, is, 

to say the least, in an unusual p::~sture. On Decenber 1, 1976, DER issued the 

appellant a certificate for the rranufacture, st:DJ:age and handling of fireworks, 

N:). l-76. DER also issued appellant a license fer the stDrage of explosives, on 

November 7, 1979 and a pelltlit for the purchase of explosives on April 23, 1980. 

All of the aJ::::ove were issued on DER . folJ'CIS. 

By letter,. dated May 28,'·19.80, DER revoked the ab:Jve pennit, license 

and certificate and i.nfonned appellant of its right to appeal to this J::oard • 

.Appellant followed the advise a:mtained in the May 28, 1980 letter and initiated 

the instant action. 

Now DER alleges, in its notion to quash, that this whole sequence of 

events was based up::m the erroneous exercise by DER of :tXJWers entrusted to the 
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Conm:mwealth 1 s Department of Labor and Industry (DLI). DER argues that since ~t 

did not have the :power to issue the said penni t, license and certificate in the 

first place these docurrent.s were legal nullities so that DER's later revocation 

thereof did not change the legal status qoo. 

Not only is DER 1 s argument concenring its powers surprising and in-

geni.ous, it may 1::e based upon a proper. legal analysis of the appropriate statutes. 

However, as this board has noted in nurrerous decisions, it is mt anp::hlered to 

render advisory opinions. The dete.I:mination of which agency, as bet:ween DER and DLI 

should regu:i.at.e fireworks handling and storage in Pennsylvania is outside the 

jurisdiction of this board (which jUrisdiction is restricted to acting u;;:on actions 

of DER) • 

Notwithstanding the arove, this t:oard is rcw .in a position to terminate 

the instant matter. The t:oard will'construe DER's letter of July 22, 1980 to 

the appellant as az: .in'plicit cancellation of its May 28, 1980 revocations of the 

said pexmit, license and certificate. In that letter, DER sul:mitted that it did 

not have authori t:y to issue said doc:::t:lrrents , and this inplies , of course, that DER 

did rot have the auth:::;)ri ty to revoke them either. Whether or not DER 1 s legal an-

alysis is conect, it is clear that DER has aband:med any att.en"pt to regulate in 

the firer.o.orks area. Of course, if DER 1 s legal analysis is a::raec:t the penni t, 

license and certificate held by appellant v.ould be legal nullities but, if DER • s 

analysis is incorrect these ~ts v.ould seem to retain validity. 

In conclusion, it is the purp:>se of the following Order to place the 

appellant precisely in the position it occupied prior tD DER 1 s May 28, 1980 revO-
~ . 

cation of the said pennit, license and certificate. This t:oard does not validate 

nor OOe5 it nullify the said pennit, certificate and license issued to appellant 

it Rrely sets aside DER 1 s revocation of these documents as -well as appellant 1 s 

appeal from said revocation. 
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ORDER 

AND NOW, this lith day of September, 1980, it is hereby ordered that: 

1. 'lb.e DER letter of May 28, 1980 and the revocations stated therein 

are hereby set aside, cancelled and rendered null and void. 

2. Purchase Pennit 2018"; Storage License 806 and Certificate for Manu-

facture 1-76 shall all have the same legal status they had prior to May 28, 1980. 

3. 'lb.e above captioned appeal is dismissed. 

DATED: ~ 11, 1980 . 

cc: Bureau of Litigation 
Peter Shelley, Esquire 
Dinp s. Persio, Esquire 

... \ 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
Blackstone Building 
First Floor Annex 
112 Market Slr~t 

Harrisburg, Pennsylva·nia 17101 
(717) 787-3483 

'lrMNSHIP OF SALISBURY 

v. 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

Docket No. 80-115-W 

OPINICN AND ORDER SUR 
MJTICN TO DISMISS APPEAL 

On June 12, 1980, in resp:mding to a Planning M:xlul.e for Land Deve-

lopnent sutmi tted by Salisbw:y Township on behalf of U .G. I. Developrent Cor-

'f(lration, DER indicated that the sul:mission was deaned to l:e "a plan revision 

and not a plan supplement as sul:mitted." The Sanitary Sewage Specialist res­

'fOnding to the .Township then stated that infonna.tion needed to canply with 
'• 

Article I section 27 of the Penna. :Constitution w:Juld have to l:e supplied for 

further consideration. DER then said, "Therefore, enclosed is CompJnent VI­

General Environm=ntal, Social ·and Eco:nanic Infonna. ti.on, which rrrust be completed 

and sul:mitted with the Planning .r-bdules for Land Devel~t so the Depart:rrent 

can evaluate the proFQsed developrent' s :i.rapact on the Keck Site archeological 

resources and the pro'fOsed historic Village of Salzburg." 

On July 9, 1980, the Township of Salisbury filed an appeal f:rom··the 

letter, alleging an abuse of discretion by DER. On July 17, 1980 U.G.I. 
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------- ·-·----·-·-·--··--·-·-·~··· 

Develo:pnent Corporation also filed an appeal fran the same letter. U.G.I 

alleged inter al.ict that DER erred in deteJ:mining that the plan is a revision 

rather than a supplement and in requiring that Canponent VI be completed 

and sul::Jnitted along with the Planning MXiules for Iand DevelOJ;Ineilt. 

On August 25, 1980, DER filed a M:>tion to Dismiss tpe Appeals for 

Lack of Jurisdiction. DER contends that its letter of June 12, 1980 is 

silrply a request for additional infozmation, and not an appealable order or 

decision. It is naO' toO well established to require extended discussion, 

that this Board can only properly review· adjudications or decisions of DER 

which are final actions and which affect personal or property rights of the 

appellant. Gateway Coal- Co. v. DER 399 A.2d 802 (1979}, Bethetem Steel. Corp. 

v. DER 390 A.2d 1383. 

Recently in AnnviUe Township Sewer Authority v. DER No. 80-

064-w we said: 

" When we look beyond the Ccmnunication fran which the 
appeal was filed, to the substance thereof, it is clear 
that while DER has refused a request for change in the 
status qtD, it has not in fact altered any rights or 
obligations of appellant. Corruno711JJeatth of Pa, DER v. 
New Enterprise Stone & Line Co., Inc. 399 A.2d 845 (1976)." 

It is clear that appellants will have their day in Court when and if DER does 

finally refuse their planning request regardless of whether the decision is 

based on the sul::!nission being a revision or a supplenent, and our review can 

properly follow. We therefore en~ the following: .. 
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..... 
ORDER 

AND NCM, this 19th day of September, 1980, the M:>tion to Dismiss 

the a1:ove appeals for Lack of Jurisdiction, filed on behalf of DER, is 

hereby granted. 

DATED: September 19, 1980 

PAUL E. WATERS 
Cl1ail:man 

~;m_·p~ 
THCMAS M. BURKE 
.Membe;' 

·~ . . 0 /11/ l !2 / ~{ i-'/ _,_, ', f~~-/~ /1.1.!.. j.~i 
DENNIS J. HARNISH 
Menber ( 
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OIARLES J. BONZER . 

v. 

COMMONWI:.'"ALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
Blackstone Building 
First Floor Annex 
112 Market Slreet 

Harrisburg, Pennsylvania 17101 
(717) 787-3483 

Docket No. 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPINICN AND ORDER 

80-133-B 

Appellant, Charles J. Bonzer, has filed with this J:oard bvo appeals 

from the same order of the Department of Environmental Resource (DER) • The appeals 

were filed six and one-half IIDilths apart and the DER requests that "We quash the 

second appeal because it was not filed within the statutorily ·provided appeal 

period and because it is duplicative of the earlier appeal. 

Board Rule 25 Pa. Code 21.52 provides that this J:oard lacks juris­

diction to hear appeals fran DER actions that are filed nore than thirty (30) 

days after receipt of notice of the action. 

The DER issued the subject order to appellant and certain other narred 

individuals on Janu.azy 31, 1980 directing that certain actions be taken to re-

IIDve an alleged enc:roa.chment in the tributary of a stream known as Streets Run. 

The appellant, along with the other :persons named therein, filed an appeal with 

this l:::ca.rd at EHB Docket No. 80-033-B on February ·25, 1980.1 A hearing on the 

1. The DER later withdrew the order as to all :persons narred therein except 
Charles J •. Bonzer. 
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appeal was set _for June 23 and June 24 ,· ~ 1980. However the hearing was later 

cancelled because appellant's CO"lm.Sel_ withdrew from the case and appellant needed 

time to retain new counsel. A subsequent hearing date was set for October 2, 

1980. 

Appellant has retained new CO\ID.Sel who filed an appeal at this r::ocket 

No. 80-133-B on August 22, 1980 fran the same order that ·the earlier appeal was 

filed and on which the hearing is scheduled for October 2, 1980. We suspect that 

counsel for appellant was either unaware of the proceeding at J:'ocket No. 80-033-B 

or was being overly protective of appellant's appeal rights. 

In a.rr:1 event this appeal is unnecessary as repetitive of the earlier 

.appeal at EHB Docket No. 80-033-B; further we have no discretion but to dismiss 

this appeal because it was filed rrore than thirty (30) days atter appellant re-

ceived notice of the DER order. See Rostosky v. CoTTUTiortLJeaUh of Pennsylvania~ 

Department of EnvirorunentaZ Resouzoc:es, 26 Pa. Ccxrm::lnwealth Ct. 478, 364 A.2d 761 

(1976) • 

ORDER 

AND NCW, this 24th day of Sept.enPer, 1980, it is hereby ordered that 

the appeal of Olarles J. Bonzer at EHB Docket No. 80-133-B is dismissed. 

cc-: Bureau of Litigation 
Michele Straube, Esquire 
George Shorall, Esquire 

DATED: September 24, 1980 
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Chainnan 
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KISKIMENTAS '!OWNSHIP 

v. 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 

Blackstone Building 
First Floor Annex 
112 Market Street 

Hanisburg, Pennsylvania 171 OJ 
(717) 787-3483 

Docket No. 78-043-B 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPINION AND ORDER SUR 
M:Y.I'ION FOR SUMMARY JtJI:)G1ENT 

The Department of Env:i.J:onmental Resources (DER) has filed a notion for 

Sl.mtl"aiY judgnent pursuant to EHB Rule 21.64(a) and Pa. R.C.P. 1035 requesting 

that we dismiss the appeals of Kiski.mentas Township (Kiski) and the Kiskirnentas 

Township Municipal Authority (Autho:i:'i ty) taken frc:m DER orders directing Kiski 

and the Authority to plan, design and cxmstruct a sewage system to serve popu-

lated areas of Kiski. 

We are errp:Mered to grarit a notion for surmary judgment prior to hearing 

when there is no genuine issue as to a:rrt material fact and a party is entitled 

to judgment as a matter of law. Swnmerhil:l Borough v. Commo111;)eaUh of Pennsylvania., 

Department of EnvirorunentaZ Resources, 34 Pa. Cormonwealth ct. 574, 383 A.2d 1320 

(1978); Associates Commercial Corporation v. Commo111;)eaZth of Pennsylvania., Depart-

ment of EnvirorunentaZ Resou:I'ces, EHB Dxket No. 78-140-B (issued July 2, 1979). 

The appeals of Kiski and the Authority are atypical in that they admit 

substantially all of the findings set forth by the DER in its order. Appellants 
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admit that there are many malfunctioning sewage di5IX)sal systems in Kiski which 

are installed in soils unsuitable for the renovation and · d:i.sp::>sal of sewage and 

that discharges fran the malfunctioning on-lot di5IX)sal systems are causing :pJl-

. lution of the waters of the Coimonwealth. Appellants also admit that Kiski' s 

Official Sewage Facilities Plan, the Al:Instrong County Sewer and Water Plan, pro­

PJSes that Kiski provide sanitary sewer service within its bcn.mdaries by 1979. 

Also, it is admitted by appellants that Kiski is a menber of the Kiski Valley 

Water Pollution Control Authority whose pur:pJses is to ronvey and treat sewage 

from the member nrunicipalities at a recently constructed sewage treatment plant 

which is available for use by Kiski and that the use of that system was the rrost 

economical way to treat the sewage generated within Kiski. 

Appellants do not dispute the nee:i for a sewage systen; rather, they · 

o:>ntend in the notices of ap:_::eal that this l:oard should vacate the order as un­

necessary because they have "taken all necessary steps towards (sic) the imple­

m:ntation of a sanitary sewer collection and ronveyance systen". In supPJrt, 

a~ants assert that they have "proceeded to take steps to secure Federal Con-_ 

struction Grant Funding ·to construct the sewage project" which steps included 

the StJl:mi.ssion of a step 1 application. They also allege that they have sul:mi.tted 

to DER a feasibility re:pJrt and a "201 planning area deliniation request". 

In light of the admissions by Kiski and the Authority, the DER rontends 

that it is entitled to judgrrent as a matter of law.. The DER cites Ramey Borough 

v. Commonwealth of Penn~ylvania3 Department of Environmental Resources, 466 Pa. 45, 

351 A.2d 613 (1976) and SamUel Persky3 et al v. DER and Abington Township, 1977 

EHB 73 for the p:ro:t=esition that "[t]he existence of rnalf1.mctioning on-lot disr:::osal 

systems, soils unsuitable for the installation of on-lot dis:pJsal systems and 

untreated or inadequately treated sewage discharges into the waters of the camon­

weal th is, as a matter of law, a sufficient factual l:a.sis to sustain the issuance 
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of an order under §203 of The Clean Streams Iaw to plan, design and construct 

wastewater collection and conveyance facilities". 

Appellants haVe notified the :toard that they will take no action to 

defeDd against the DER. s rrotion for sumnary judgrient. Nevertheless I we are em­

:E;XJWered to _grant a rrotion for surmary judgment only if it is clear and free fran 

doubt that the rroving party is entitled thereto. Berman & Sons~ Inc. v. PennsyZ­

vania Depa:t'tment of Transportation, 21 Pa. Camonwealth ct. 317, 345 A.2d 303 (1975). 

Also, we ImJSt accept as true all avennents of fact pleaded by appellant and all 

reasonable inferences which are fairly deductible fran the facts so pleaded, 

and the record niust be viewed in light rrost favorable to the nol'lltOving party. 

Schacten v.. AZbert, 212 Pa. Super 58, 239 A~2d 841 (1968). 

The issue raised by DER' s rrotion for surrma:cy judg:rrent and appellants ' 

answer thereto can be phrased: "Is the DER anp:::Mered to order Kiski to plan, 

design and install a sewage systan on a specified scheduled .to abate discharges 

fran on-lot sewage systems which are cal.lsing pollution of waters of the Comron-

wealth, ootwithstanding the fact that Kiski is proceeding expeditiously and in 

good faith to plan, design and install a sewage collection system. Neither Ramey - . . . 

BoPough or Persky is determinative of this issue •. In PePsky the appellants dis­

puted the need for sewage facilities and in Ramey the appellant refused to proceed 

because of the cost of the systan. 

Section 203(b) of The c+ean Streams Ia.w ·grants the DER the power to 

issue an order when " ••• such orders are found to be. necessary to assure .that there 

will be adequate sewer systems and treatment facilities to rreet present and future 

needs ••• " We are of the opinion that an order is not "necessary" if a rrnmicipali ty 

is proceeding in .due course to accanplish the objective which -v.ould be set forth 

in the order. An order is not an inconsequenti.3J. act. A rmmicipali ty encumbered 

by an order is subject to criminal sanctions for violation of that order and a 

muni.cipali ty can be assessed civil penalties for .noncompliance with an order. 
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Appellants' contention that they are prese11-t1y, and have, in the past, 

been proceeding in due course to install the sewer system places at issue the 

length of tilre that the DER's order gives the appellants to ~onn the require­

ments of the order. For example, Paragraph C of the order requires appellants 

to sutmi.t a plan for pollution control within 180 days after receipt of grant 

approval from EPA. We are unable to say that the 180 day period is reasonable 

as a matter of law. 

The DER also _cites Carron Township v. DER~ et aZ, Pa. Camonwealth 

Ct:.. , 409 A.2d 1378 (1980) as supp:Jrt for its :cotion for sumna:ry judgment. 

CarroZZ Township stands for the principle that a nn.micipality cannot change or 

alter its .responsibility to implement its official plan through the appeal of an 

order issued under Section 203 of The Clean Streams Law and Section 10 (3) of the 

Pennsylvania Sewage Facilities Act, Act of JanUary 24, 1966, P.L. 1535, as conended, 

35 P.S. §750.1, et seq •. 

However, the Carron Township case is mt t;:ertinent to this matter as 

appellants do not contend that they desire to alter or change their official plan 

in this proceeding. Rather, it appears that some change in Kiski 's Official Plan 

will inevitably r~ul t from ~e planning process as Paragraph C of the order require 

Kiski to sul:mit the final plan as a revision to its Official Plan. Kiski admits 

that its official plan calls for construction and operation of sewage facilities 

by 1979. But the inference to ~ drawn fran its ootice of appeal is that comple­

tion by 1979 was beyond its control because of unavailability of federal funds 

(Kiski 1 s notice of appeal contends that the DER denied its application for federal 

funds in 1975 because of insufficient federal funds) • 

In sum, we deny DER 1 s rrotion for sumna:ry judgment because it appears 

to the J:oard that a genuine i~sue of fact remains to l:::e decided, i.e., whether 

Kiskim=ntas Township and/or its Municipal Authority is proceeding in due course to 

install sewage facilities to abate the existing sewage pollution. 
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ORDER 

AND N:W, this lOth day of October, 1980, it is hereby ordered that 

the nction for StmnaJ:y judgirent filed by the DER is denied. 

DATED: October 10, 1980 

cc: Bureau of Litigation 
Maxine Woelfling, Esquire 
TinDthy J. Geary, Esquire 
Charles F. Fox, III, Esquire 
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COMMONWE:."'ALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING UOARD 
Blackstone Building 
First Floor Annex 
112 Market Street 

Harrisburg. Pennsylvania 17101 
(717) 787-3483 

K & J C~ COMPANY, :m:::. 
and AQUITAINE PENNSYLVANIA, INC. 

Docket No.80-097-H 

v. 

COMMONWEALTH OF PENNSYLVANIA 
·oEl'ARTMENT OF ENVIRONMENTAL RESOURCES 

SEx:::OND OPINICN AND ORDER 
SUR APPELIANI'S I MJI'ION FOR 
~ JUr:GMENT AND DER Is 

M:YI'ION 'ro STRIKE AND LIMIT APPEAL 

--- -----·-·-

Appellants in the al:ove-captioned matter have attempted to invoke the 

jurisdiction of this l:xlard, to review DER1 s d~al of mining permit no. 56-17800107 

-01 as well as to review alleged verbal advice that mine drainage penni t no. 

4270BSM2, which was issued by DER to Kristiansen and Johnson Company in 1971, 

(hereinafter the 1 71 permit) had l:::ecorre null and void and/or was revoked. It is 

not clear from their joint Notice of Appeal which appellant is appealing which 

puxpJrted ''action" of DER. However, appellants 1 counsel, during a conference 

call, suggested that K & J Coal Co. , Inc is appealing from DER 1 s denial of its 

mine drainage pennit application 56~17800107-01 while Aquitaine Pennsylvania, 

Inc., a successor by rrerger to Kristia!lSon and Johnson, is appealing DER' s alleged 

verbal advice regarding the '71 penni t. 
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Appellants have attempted to separate the above issues by filing a 

M:>tion for Surma.z:Y Judgnent relating to the '71 penni t while DER has challenged 

this board's jurisdiction to consider the '71 permit via its M:>tion to Strike 

and Limit Appeal. 

On August 7, 1980, I issued a first Order and Opinion with regard to 

the above M:>tions. Part of this Order called for a hearing regarding receipt · 

by K & J Coal eo. of a DER letter dated March 29, 1977 which declared the '71 

penni.t to be null and void. _At this ti.ne, I was under the misapprehension that 

Kristiansen and Johnson Coal Co. and K & J Coal Co. were one and the sane legal 

entity and it was based upon this misund~tanding that I .rejected sone of the 

other arguments set forth in DER' s M:>tion to Strike and Lirni t • 
. 

Now, however, appellants' Arcended ResPonse to M:>tion to Strike and 

Limit Appeal has clarified the relationship of the relevant corporate entities 

and disabused me of my misunderstanding. It is now clear that K & J Coal Co., 

is and always has been a corrpletely separate corporation from Kristiansen and 

Johnson Coal Co. Inc., while Aquitaine Pennsylvania, Inc. is the successor by 

rcerger to Kristiansen and Johnson Coal Co. 

Other things too have changed . since the board's first Opinion and Order 

in this ma.tter: the parties have agreed to cancel the hearing an the issue of 

receipt of the March 29, 1977 letter which had been scheduled by the bqard: 

DER has filed a brief in support of its M:>tion and has answered appellants' 

MJtion and the date for appellants' filing of a brief responsive to DER' s brief 

(October 3, 1980) as set forth in my letter of August 15, 1980 has passed with-
1 

out receipt of such a brief. 

On the basis of a careful review of all docurcents received to date in· 

the above-captioned matter, I have decided to grant DER' s notion and to deny . 
appellants' notion. 

1. Appellants' coilll.Sel also represented that he intended. to file no answer­
ing brief to DER, but rather, 'M:>uld rest an this pleadings and other sul:missions. 
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I have reached this conclusion because I agree with DER that K & J 

does not rreet the requirements for "standing" to appeal the alleged "action" 

of DER concerning the 1 71 permit and because no "final" action has been taken 

wi. th regard to Aqui taine. 

MJre specifically, I agree with DER that K & J was not "adversely 

affected" within the statutory rreaning of that phrase because K & J does not 

have a legally cognizable interest in the 1971 Permit. 'Itlat having· a legally 

cognizable interest is a precondition to having standing is demnstrated by 

~ cases cited at pages 13 and 14 of DER 1 s brief as well as the recent Cormon-

weal~ "Court decision in Strasbw>g Associates v. Newtin Twp., Pa. Commonwealth 

Ct.~ 415 A.2d 1014 (1980). 

As ·discussed· above, the appellants have E;!ltlPhasized in their pleadings 

that K & J "is now and always has been a separate corporation from Kristiansen 

and Jolmson Coal Co. and Aquitaine Pennsylvania, Inc." Thus, it is clear that 

K & J ~uld have no legally cognizable interest in the 1971 permit absent a 

showing that the 1 71 permit had been transferred to K & J. The present record, 

if anything, shows that there has been no such transfer; the only discussion of 

a ~fer of said permit from Kristiansen and Johnson to K & J is DER 1 s letter 
2 

of March 29, 1977 refusing to allow such a transfer. 

MJreover, as per the representation of the appellants' ccurisel, Aqui-

taine rather than K & J, appealed from the '71· penni t "action" of DER thus, K & J 1 s 

standing VJOuld be irrelevant- to the legal sufficiency of Aqui taine' s appeal. 

2. If K & J received this letter (and that issue is not reached in this 
Opinion) that conpmy r.-.ould have had standing to appeal that action of the De­
pa.rt:rrent and, in fact, r.-.ould have been required to take an appeal frOm such 
action within the statutory period. 
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Unlike K & J, it \\Ould seem that Aquitaine, as successor by rcerger 

to Kristiansen and Jolmson, \\Ould have a legally cognizable .interest in the 1 71 
3 

pemd.t. According to Pennsylvania law, in a merger the surviving corporation 

succeeds to all the rights which were p::>ssessed by other constituent corpora-

tions. [See 15 P.S. 3 §803 and 1907 and §480 P.L. E. Corporation.] 

Thus, it would seem clear that Aquitaine succeeds to whatever rights 

and interests Kristiansen and Jolmson maintained in the 1 71 pennit at the ti.rce 

of rcerger. :However, assuming, arguendo, that the alleged verbal representations 

of DER to Aquita.ine did occur and that verbal "actions" could, in any situation 
4 

constitute "final" DER action, it is clear that, in this case, DER has taken no 
5 

"final action" with regard to the 1 71 pennit as against Aquitaine. 

In fact, lx>th parties ·have explictly or tacitly agreed that there has 

been no final action with regard to Aquitaine. DER suggests, in -footnote- 9 (2) 

of its brief, that Kristiansen and Johnson (or nore properly its legal suecessor 

Aquitaine) could raise the issue of the 1 71 pennit by filing an application for 

mining pennit in the area covered by the 1 71 pennit which rceans that it is DER 1 s 

p::>sition that no· final action has been taken by DER concerning the 1 71 pennit 

vis a vis Aquita.ine. For its part, Aquitaine, has agreed to avail itself of .DER 1 s 

suggestion by filing a mining pennit application, as acknowledged in the letter 

of its co\IDSel dated September 16, 1980. 

Should DER reject Aquitaine' s mining pennit application and should 

Aquitaine appeal that rejection -to this lx>ard issues concerning the 1 71 permit 

3. This Opinion does not reach the issue of whether §99. 23 requires a trans­
fer of the 1 71 penni t to Aqui taine. 

4. DER vigorously denies that verbal actions can ever be final actions. The 
1:xJard need not reach this issue in this opinion and does not reach it. "Any COI'C11'Eilts 
inclu:ied in the first opinion in this matter on this issue were purely advisory. 

5. The :t:oard adopts the cases cited on pages 5 and 6 of DER' s brief as well 
as, 71 P.S. §Sl0-2l(c) itself, for the proposition that appeals lie to this lx>ard 
only from final actions of DER. 
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\t.Ould then be ripe for consideration. At this stage, however, Aqui taine 1 s ap­

peal conceming the 1 71 pennit and the appellants 1 nntion for sumrary judgrrent 

based thereupon are premature. 

ORDER 

AND NCW, this lOthday of Ck:tober 1980, it is ordered that: 

a) that portion of the al:ove-captioned appeal concerning the 1971 

pennit is striken and dismissed; 

b) DER' s :r.t>tion to Strike ani Limi. t appeal is granted; 

c) Appellants 1 :r.t>tion for SUrrrnary Judgnent is denied; 

d) The hearing scheduled for October 21, 1980 on appellants' rrotion 

for surrmary judgrrent is cancelled; 

e) Cont?liance with pre-hearing order l:'b. 1 is stayed pending DER' s 

review of the mining permit application filed by Aquitaine or until one. or rrore 

of the parties requests this l::oard to reinstate the said pre-hearing order. 

DATED: October 10, 1980 

Elissa A. Parker, Esauire 
William Sumner Scott; Esquire 
Bureau of Litigation 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
Blackstone Building 
First Floor Annex 
1 I 2 Market Street 

Harrisburg, Pennsylvania 17101 
(717) 787-3483 

GEORGE CAMPBELL, et al and 
SUSQ'lJEHANNA CX>UNI'Y BOARD OF ro-1MISSICNERS 

v. 
C()M.DNWEALTH OF PENNSYLVANIA, 
DEPARIMENT OF ENVIRONMENTAL RESOURCES 
and LYNCDIT CX>RPORl\TION and ARl'HUR S<Drl' 

* * 
SUSQUEHANNA CX>UNI'Y BOARD OF CCMMISSIONERS 

v. 
C()M.DNWEALTH OF PENNSYLVANIA, 
DEPARIMENT OF ENVIroNMENTAL RESOURCES 
and LYNCDIT CX>RPORATION . . 

OPINION AND ORDER 

Consolidated Docket No. 76-117-B 

Docket Nos. 76-117-B 
8Q-012-B 
8Q-031-B 
79-121-B 

I:k:>cket Nos. 80-105-B 
80-116-B 
80-138-B 

On Februacy 1, 1980, this lx>ard granted the Susquehanna Cmm.ty Board 

of Ccmnissioners the right to intervene as a party' appellant in the appeal by 

George Campbell, et al fran the issuance by the DER of a solid waste disp:jsal 

:pelll'lit to Arthur Scott and Lyncott. Corporation for ·a solid waste disFQsal facility 

in New Milford Township, Susquehanna Co'lmty. 

Pennittee, Lyncott, now requests that -we reconsider our decision to 

allow susqUehanna Co'lmty to intervene in light of the recent Camonwealth Court 

decision in Strasburg Associates v. Newlin Township, __ Pa. Ccmronwealth Ct. 

__ , 415 A.2d 1014 (1980). In Strasburg the Camonwealth Court opined that a 

municipality's interest in protecting gro'lmdwater or avoiding the creation of 

nuisances is not sufficiently substantial, direct br inm=di.ate to give it standing 
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to appeal a DER penni t for a solid waste disposal facility within its l:x:>rders. 

The Court stated: 

"The Township asserts a host of cla:i:ms in an effort 
to show that its direct, i.mrediate and substantial 
interests are threatened by iinproper design, con­
struction and operation of the landfill. MJst are 
directed toward such alleged interests as the pro­
tection of the surface and groundwater resources 
for residential, camnercial, and industrial uses 
avoiding the creation of nuisances, and assuring 
land use compliance with local land use planning ••. 
We cannot extend standing to a Township with the 
puiFOrted interest of protecting. the health, safety 
and general welfare of its citizens without its 
having met the requisite tests. The Township has 
failed to show how DER actions have adversely 
affected its nn.micipal functions directly, im­
mediately or substantially." Id. at p. 7 

The Strasbw:og decision does not dictate a reversal of our prior ruling 

as our decision on February 1, 1980 to grant Susquehanna County's :petition to 

intervene did not depend on the County's cc::mpliance with the requiren:nts for 

standing. We stated in our Februaxy 1, 1980 Opinion and Order: 

" [A] party seeking leave to intervene need not show that 
he would have had standing to file the original appeal. 
Board Rule 21. 62 (e) states that our rules on interven­
tion supplement the General Rules of Administrative Pro­
cedure. Rule 31. 3 provides the definition of 'inter­
veners ' and states 'admission as an intervener shall 
not be construed as recognition by the agency that such 
intervener has a direct interest in the proceeding or 
might be aggrieved by any order of the agency in such 
proceeding. Rule 35. 28 provides that a :petition to in­
tervene may be filed by anyone clabning a right or inter­
est 'of such a nature the intervention is necessary or 
appropriate' , and such ··right or interest may re ... an 
interest ••. not a.dequcitely represented by existing parties' 
and 'Air:! other interest of such· nature that participa­
tion of the :petitioner may be in the public interest' . 
See also DER v. U.S. Steel Corp., EHB Docket No. 72-397 
. (Opinion and Order issued April 20, 1975} where WB per­
mitted intervention status 'analogous to amicus curiae' 
to a Citizen IS group even though the Citizen IS group 
muld not have instituted the original civil penalty 
action." 
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'rhus, as our February 1, 1980 Order granting the County 1 s petition. 

to intervene was not dependant on the Cotmty 1 s fulfillment of the standing require­

m:mts necessacy for an appeal, the StrasbUPg decision on municipal standing does 

not justify reconsideration of our February 1, 1980 Order. 

The County has also filed appeals fran DER letters of approval to 

Stabat:rol Cort:eration and Lync::ott Corporation approving the disposal of industrial 

wastes at the Lyncott landfill. Apparently, the DER has required Stabatrol 

Corporation or Lyncott to seek separate approval for each batch of ~ustrial 

waste that is deposited at the site. For example, the DER issued letters of ap­

proval dated May 20 and May 21, 1980 to Lyncott apProving nine different waste 

materials. The Cotmty appealed those approvals on Jtme 23, 1980 at EHB 'D:>cket 

No. 80-105-B. In l~e manner, the Cotmty has filed appeals fran DER letters ap­

proving the disposal of industrial wastes at the Lyncott site at EHB Docket No. 

79-121-B, D:>cket No. 80-012-B, D:>cket No. 8Q-031-B, D:>cket No. 80-105-B, r::iocket 

No. 80-116-B and Docket No. 8Q-138-B. 

By the October 1, 1980 Opinion and Order previously referred to, we 

denied a Lyncott notion to dismiss the Cotmty appeal fran a letter ·of approval 

at D:>cket No. 79-121-B. The Lyncott notion alleged lack of standing by the Cotmty. 

We held in the February 1, 1980 order that the issuance of the pemri.t could pro­

spectively affect the Cotmty 1 s govenxnental responsibilities to a significant degree. 

The StrasbUPg decision has p:romp~ Lyncott to file a second rrotion to dismiss 

which requests that we ·dismiss the County appeals fran DER letters granting ap­

proval at Docket Nos. 79-121-B, 80-012-B, 8Q-031-B, 80-105-B, 80-116-B and 

80-138-B. Lyncott argues that the StrasbUPg decision declares that the interests 

which we fotmd would be affected by the DER action of issuance of the penni t are 

to speculative to support standing for the County. 

We again deny the rrotion to dismiss. We deny the rrotion because a 

dismissal would not serve any purpose, and it might result in confusio~ over the 
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issues to be decided on the campbell and County appeal at I::ocket No. 76-117-B. 

The propriety of the DER action· allowing Stabatrol or LYIJ:cott to disp::>se of the 
. . . 

industrial wastes at the Lyncott site is relevant to the campbell and County 

appeal at 76-117-B, and therefore the issues raised .by the appeals of the letters 

of approval are relevant to the Docket No. 76-117-B appeal whether or not the 

appeals from the letters of approval are dismissed. In fact, we had previously 

consolidated same of these appeals. The campbell and County appeals at Docket 

No. 76-ll7-B has been consolidated with the appeals _at Docket Nos. 7~-121-B, 

· 80-012-B and 80-031-B by orders issued February 1, 1980 and March 30, 1980. 

In sum, we believe that the County 'M)uld have the opportunity to con­

test the propriety of the DER action approving· the disp::>sal of industrial wastes 

in ;the campbell and County appeal at 76-117""':B even if the County had not filed 

separate appeals fran each letter of approval. ThU.s a dismissal of the appeals 

from the letters of approval 'M)uld have no practical effect, except a party might 

be tn:l.sled to believing the propriety of the letters of approval were no longer 

at issue. 

ORDER 

AND NC:W 1 this 14th day of October 1 19801 it is her~ ordered that the 

:rrotions to dismiss appeals of Susquehanna County filed by Lyncott Corp::>ration at 

EHB Docket Nos. 76-ll7-B 1 79-12l-B1 80-012-B 1 80-031-B, 80-ll5-B1 80-116-B and 

80-138-B are denied. 

DATID: October 14 I 1980 

cc: Bureau of Litigation 
I.Duis A. Naugle 1 Esquire 
Gerald C. Gri.rraud, Esquire 
Robert J. Shostak, Esquire - 462 -
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Manber 
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FAIRVIEW BOroUGH 

v. 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
·Blackstone Building 

F"U'St Floor Annex 
112 Market Street 

Harrisburg, Pennsylvania 171 OJ 
(717) 787-3483 

Docket No. 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 
and TANDEM !AND roMPANY 

OPINION AND ORDER 

80-139-B 

The DER has filed a notion--for partial quashing of appeal which, in 

reality, seeks to 1imi. t the issues ra.I.sed by appellant in its appeal from a 

DER order. 

The DER on July 30, 1980 issued an order to appellant, Fairview Borough, 

directing appellant to revise its official sewage facilities plan. Evecy nrun­

icipality in Pennsylvania is required by Section 5 of the Sewage Facilities Act, 

the Act of Janum:y 24, 1966, P.L. 1535, as amended, 35 P .. S~ 750 .. 1 to have a plan 

specifying sewage sezvices for areas within its jurisdiction. The plan may from 

t:ime to t:iire be revised; any resident or property owner in the municipality may 

request the DER to order the nrunicipality to revise its official plan where the 

resident or property oWner can show that the official plan is inadequate to meet 

his sewage dis};X)sal needs. 

Here, the DER, acting on a request by Tandem Iand Ccmpany, ordered 

Fairview Borough to revise its official plan to change the designation of a certain 
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area from numicipal sewers to on-lot sewage disposal. Fairview filed an appeal 

fran the order contesting, inter aZia, the adequacy of the on-lot disposal fa-

cilities that Tandem Iand Company plans to install. 

The DER 1 s notion for partial quashing of appeal oontends that the 

reasons set forth in appellant 1 s notice of appeal which relate specifically to 

the profOsed Tandem Land Company on-lot disposal facilities are irrelevant to 

this appeal. We agree. The issue before this board is IER's deteJ:mination that 

the designated area is generally suitable for on-lot disposal systems, not the 

adequacy of a specific Tandem Land Campany system. 

If this board agrees .with_ the DER and upholds its order, then Tandem 

Land canpany, or any land owner, will l:e required to sul:mit an application for a 

pelJ!Iit for a specific system. Air:{ applicant will at that t.:im; l:e required to 

. show to the pemrl.tting agency that the systan will adequately treat the sewage 

it receives and arr:t person who l:elieves himself aggrieved by the penni tting 

agency's decision has the right to a~ therefran and question the adequacy 

of the decision. 

There is presently no application for an on-lot dispo_sal pennit l:efore 

the DER on which it can act, in fact, the pennitting agency mder Section 7 of 

the Sewage Facilities Act, supra, is Erie County. 

ORDER 

AND t:0-1, this 15th day _of Cctol:er, 1980 ~ it is hereby ordered that the 

notion for partial quashing of appeal is granted. 

cc: · Bureau of Litigation 
Paul F. Burroughs, Esquire 
William T. Jorden, Esquire 
Jarres F. Toohey 1 Esquire 

DATI:D: Cctober 151 1980 - 464 -
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARINq BOARD 
Blackstone Building 
First Floor Annex 
112 Market Street 

Hanisburg, Pennsylvania 17101 
(717) 787-3483 

FRANKJ:..m 'IDNNSHIP AND <X>UNI'Y OF FAYEITE Docket No. 8Q-090-B . ' 

v. 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

and ELWIN FARMS, me. , Permi. ttee 

OPINICN AND ORDER 

Elwin Fanns, Inc., pemrl.ttee intervenor, has filed a nction to dismiss 

an appeal filed jointly by the Towriship of FrankJin and the C01.mty of Fayette. 

The nction contends that the appellants· lack standing to appeal a DER action 

granting Elwin Fanns, Inc. a pemrl.t to operate a ·Solid Waste Disposal and/or pro-

cessing facility in Franklin Township, Fayette County, Pennsylvania. 

Elwin Fanns, Inc. (Elwin) is a party to this appeal by operation of 

Board Rule 21.51 which provides that the holder of _a contested pennit is subject 

to the jurisdiction of the board as a party appellee. 

Elwin's standing argument relies principally on the Pa. Supreme Court's 

decision in WiUiam Penn Parking Garage, Ina. v. Ci-ty of Pittsbux>gh, 464 Pa. 168, 

346 A.2d 269 ('1975) and the Cormcnwealth Court's recent decision in St;rasbu:r>g 

Associates v. Newlin Township, __ Pa. Conm:::>nwealth Ct. __ , 415 A.2d 1014 

(1980}. 
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The Pa. Suprene Court in William Penn expounded in detail on the law 

governing standing to contest an action of a gover.nment l:x:xly. It explained the 

concept of standing as follows: 

"the core concept, of course, is that a person who is 
not adversely affected in any way by the matter he seems 
to challenge is not 'aggrieved' thereby and has no 
standing to obtain a judicial resolution of his challenge." 

Id. 346 A.2d at 275 

The Court set forth the elements of standing: 

"[O]ne who seeks to challenge goveD1Itleiltal action 
must show a direct and substantial interest in the 
sense discussed above. In addition, he must show 
C!. sufficiently close causal connect between the 
challenged action and the asserted injury to qualify 
the interest as 1 irrmediate' rather than 1 ren:::>te 1 

• " 

Id. 346 A.2d at 277 

Thus, the interest asserted by a person appealing a DER action must 

be "direct"; "substantial" and "irrmediate" rather than a ren:::>te ·consequence of 

the DER action. The application of these standards to a particular set of facts 

is often difficult •. In Strasbu:I'g the Cormonwealth Court applied the elerrents 

of standing est=aused in Wi Z Ziam Penn to an appeal of a DER solid waste di.sposal 
..... ~ 

periilit by the municipality where the landfill was prot=ased to be located. The 

Ccmronweal th Court held that the municipality's interest in protecting groundwater 

or avoiding the creation of nuisances was not sufficiently-substantial, direct or 

.irrm=d.iate. The Court stated: 

"The Township asserts-a host of claims in an effort 
to show that is direct,· imnediate and substantial 
interests are threatened by improper de.Sign, con­
struction and operation of the landfill. M:Jst are 
directed tcward such alleged interests as the pro­
tection of the surface and groundwater resources 
for residential, corrrrercial, and industrial uses 
avoiding the creation of nuisances, and assuring 
land use c:x::mpliance with local land use planning ... 
We cannot extend standing to a Township with the 
plJI:IX)rted interest of protectin3' the health, safety 
and general welfare of its citizens without its 
having rret the requisite tests. The Township has 
failed to shew how DER actions have adversely af­
fected its municipal functions directly, irrmedi­
ately or substantially." 
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The Court's decision in Strasburg reversed our practice of pennitting appeals by 

local govenment units fran the. issuance of DER pennits for facilities within 

their l:x:>undaries ~ In our decision on St;rasburg, which was reversed by the Ccmron-

wealth Court, we stated: 

''We believe that municipalities should have. the right 
to appeal to this l:x:>ard where they are dissatisfied 
with a DER action that oould prospectively affect their 
municipal responsibilities to a significant degree, and 

·we will not abandon the 1:x:>ard' s practice by denying a 
right of appeal in this ca5e." 
Newlin Tot.mship v. DER and St;rasburg Assoaiates, EliB 
Docket No. 78-127-D (issued February 19, 1979) 

It was our view that municipal responsibilities oould be directly 

affected by the DER issuance of a solid waste pennit because the P~l vania 

Solid Waste Management Act, Act of July 31, 1968, P .L. 788, as amended, 35 P .s. 

§6001, et seq. imposes up::>n a municipality the resp::>nsibility "for the oollection, 

transFQrtation, processing and disposal of solid waste"
2 

within its l::orders. We 

opined that a nnmicipality "oould be called on as a last resort to remedy any. 

threat to the public health, welfare or safety that might be created within its 

jurisdiction". Comronwealth Court found-our reasoning to be in error. Instead, 

it found the municipality's interest, based on its ultimate responsibility for 

the disFQsal of solid waste within its l:x:>undaries, to be "speculative". 

Appellants, in answer to the notion to dismiss, advance two reasons why 

the appeal should not be dismissed: 

1. The l:x:>ard cannot detennine whether appellants have standing with­

out benefit of a hearing on the merits of the appeal; and 

2. "[E]ve:ry citizen of this Ccmronwealth has standing to see that 

the laws and regulations are carried out in a manner in which they are intended. " 

Appellants are clearly w:rong on l:x:>th counts. As to the first :t:aint, it 

is axianatic that eve:ry person who initiates a lawsuit IIUJSt allege facts from 

1. Wayne J. Busfield, et al v. Co71'D1/orr:wealth of Pennsylvania, Department of 
Environmental Resouraes and George Kuehnle, Permittee and the ~ity of Philadelphia, 
Intervenor, EHB Docket No. 77-128-w (issued September 26, 1980). 

2. See Sections 10 and ll of the Solid Waste .Man.3.gement Act, supra. 
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which ·standing to bring the lawsuit can be inferred. Absent allegations sup­

I;XJrting a direct,. substantial and imnediate interest, the suit ImJSt be dismissed. 

Appellants second argurent is directly contrary to established case 

law. The Supreme Court in WiZZiam Penn set forth the applicable rule: 

"In particular, it is not sufficient for the person 
claiming to be "aggrieved" to assert the camon in­
terest of all citizens in procuring obedience to the 
law. [citing Pennsylvania SPCA v. Bravo Enterprises_, 
Ina., 428 Pa. 350, 361-62, 237 A.2d 342, 349 (1968); 
State Ed. of Undertakers v. Joseph Sekula FuneraZ 
Homes_, Ina., 339 Pa. 309, 14 A.2d 308 (1940); Smith 
v. McCarthy, 56 Pa. 359 (1867); United States v. 
Richardson, 418 U.S. 166, 94 S.Ct. 2940, 41 L.Ed.2d 
678 (1974); Schlesinger v. Reservists Comm. to .Stop 
the War, 418 U.S. 208, 94 S.CT. 2924, 41 L.Ed.2d 706 
(1974); Sierra Club v. Morton, 405 U.S. 727, 92 ST. Ct. 
1361, 31 L.Ed.2d 636 (1972) ••• " 

Id. 346 A.2d 269 at 280 

Appellants, in their brief in opposition to Elwin 1 s notion to dismiss, 

sumnarize the reasons to support their contention that the solid waste penni t 

should be denied: 

"A] The sub:ni.ssion of false and/or misleading in­
foililation in the pennit application which was relied 

. on by DER; B] The failure of DER to properly investi­
gate the facts pertinent to the application process 
to assure the issuance of the p:nn.it in compliance 
with law and regulation; C] The inappropriateness of 
the site up:m which the landfill is to be constructed 
and/or operated because of its numerous constraints 
and limiting features; D] The failure of DER to limit 
i:emtX>rary storage of waste; E] The experimental nature 
of the process to be utilized at the landfill for the 
processing of wastes; F] Inadequate provisions p:r­
taining to the i:ransp::)rtation and spillage of wastes; 
G] Improper and inadequate notice of the endeavor, 

. contrary to the letter and the spirit of the Solid 
Waste Managem:nt Act." 

None of the arove allegations would suppJrt a finding under the Court • s holding 

in the Strasbu::t'g case, that appellants ar:e aggrieved. Appellants have not asserted 

that the· DER 1 s aCtions adversely affect their "municipal functions" directly, see 

- 468 -



.. I • ..., 

Strasburg v. DER, supra. Appellants have alleged };X)tential hal:m to the general 

health, safety and welfare of their citizens. These allegations, under Strasburg, 

are insufficient. We IlUlSt therefore dismiss the appeals of Franklin Township 

and Fayette Cmm.ty because of lack of standing. 

ORDER 

AND NCM, this 15thday of OctOber, 1980, it is hereby ordered that the 

:rcotion to dismiss filed by Elwin Fanns, Inc. is granted. The appeals of the 

County of Fayette and the Township of Franklin frarn the Solid Waste Penni t No. 

300728 are dismissed. 

DATED: October lS, 1980 

cc: Bureau of Litigation 
Howard J. Wein, Esquire 
Robert J. Shostak, Esquire 
Michael J. Macko, Esquire 
Philip T. Wannan, Esquire 
I. Burdette Coldren, Esquire 
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PAUL E. WATERS 
Chainnan 

~;m_p~ 
BY: 'IHCMAS M. BURKE 

Member 

~~~$~ 
Member 
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v. 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
Blackstone Building 
First Floor Annex 
112 Market Slreet 

Hanisburg, P~MS)' Jvania 17 J 01 
(717) 787-3483 

Docket No. 79-025-W' 
80-035-W' 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 
and HAmES & KIBBLEHOUSE, me. , Penni. ttee 

OPINICN AND ORDER SUR HAINES AND KIBBLEHOUSE, INC. 1 S 
APPLICATION FOR RECONSIDERATION AND REARGOMENl' 

Following the issuance of an· adjudication in the abJve-captioned matter 

Haines and Kibblehouse, Inc. , the penni ttee, filed an application for reconsider­

ation and reargurrent. In its application the penn:ittee t:oints out that the said 

adjudication rested in part tJtX)n this l:::oard 1 s construction of DER 1 s duties as 

trustee under the Environmental Rights Arrendrrent to ·the Pennsylvania Constitution, 

(Art. I, §27) an. issue not addressed in the parties briefs • 

.MJreover, the pennittee alleges that this board 1 s interpretation of 

Art •. I, §27 as requiring DER to consider local zoning prior to issuing a pennit 

is at variance with prior nllings of the board. Apparently, the pennittee desires 

the opp:>rttmi ty to highlight this inconsistency in a brief. 

The pennittee also takes note of page 8 of· the ~d adjudication where­

in the board suggests procedures for DER to follow in_ considering local zoning, 
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· i.e. 1 where the board suggests the point in time wheri the local zoning becanes 

finalized so that DER must cx:msider it. Penni.ttee oorrectly suggests that the 

lxlard' s adjudication states at page 8 that DER need oot cx:msider a zoning or­

dinance which is under appeal and the pemi.ttee asks this OOard to accept evi-

dence that the Hilltown zoning ordinance in question in the instant case is tmder 

appeal. 

The board agrees with the pennittee that the adjudication in the instant 

case represents a departure f:ran prior board decisions 1 though not so great a de-

parture as the peDilittee suggests. OUr adjudication in Staryrzit TOl.UnShip Ta:x:paye!'s 

Association v. DER1 1975 EBB 991 cited by pemri.ttee1 clearly did not speak to 

the duty of DER to consider zoning since zoning was not raised as an issue in 

that case, but in Gondos~ et aZ v. Commdn:wea'lth 1 1975 EHB 223 and Agosta v. DER, 

1977 EBB 88, this board did hold that DER need not deny a .pennit where to do so 

it ~· require adjudication of a zoning question. 

· · It is interesting to note that this ooard held in Gondos~ sup!'a, that 

DER may. ~ in. sane circumstances should take note of local zoning in deciding 

whether a proposed activity was environmentally hal:mful, while in Agosta~ supra, 

this board clearly implied that DER must consider final unappea1ed zoning but 

held, in that case, the zoning to be in question due to an appeal. Acoord, 

Wrightstown Township~ et a'l v. DER~ et a'l, 1977 EHB 312. In De'lcauare County 

Community Co'l'lege v. Fox3 et a'l, 20 Pa. Commonwealth Ct. 335, 342 A.2d 468 (1975) 

Cormonwealth Court held that the "trustee" 1.mder the Environmental Rights Airend-

rren.t with regard to zoning and planning was, collectively, the various local 

govenurents of the Ccmronwealth rather than DER. This board in its adjudication 

in Concerned Citizens for Order'ly Progress~ et a'l v. DER~ et a'l, 1977 EHB -38 

interpreted Fox~ supra, for the pro:position that the zoning and planning decisions 
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of the local rmmicipa.li ties were a separate process fran the DER decisions 5o 

that DER should not and, indeed, could not consider local zoning or in any other 

manner weigh the_ envil:orm:mtal ilnpacts of a project against its social benefits 

where local decisions were called for. Clearly, this board "w'eelt even further in 

Concerned Citizens~ supra, than in Agosta~ supra~ Wrights-town~ supra, or Gondos~ 

supra, in separating local zoning fran the DER decision-making process. 

On appeal, hOW"ever, Cormonwealth Court held that this board went too 

far. In Concerned Citizens for Orderly Progress v. DEB, 36 Pa. Ccmronwealth Ct. 

192, 387_A.2d 989 (1978) 1 Cormonwealth Court while uphol~g this l::oard's ad­

judication, held that, "[w]hile it is the responsibility of local governmental 

agencies to deal with planning 1 zoning and. other related functions, it is incum-

bent up:>n DER to ~e that a prq::osed project is in ronfonni.ty with local plan­

ning ••• " 36 Pa. Ccmmnwealth Ct:;. 192, 199-200. 

Following Cormonwealth Court's opinion in Concerned Citizens~ supra, 

which p::>st-dated the various adjudications of this l::oard cited. above it is abun-

dan:tly clear that DER ImJSt consider local zoning in its :pennit decisions.-

Thus, -to the extent that any of the cited opinions or other rulings of 

this board authorize DER to ignore local zoning they are hereby overruled as being 

contrary to the law of the Cormonwealth. A separate reason that the Hilltown zonin~ 

ordinance IrnJSt be considered by DER is set forth in the Bucks County Court opinion 

in ,'1iUer and Son· Paving~ Ina. v. Wrightstoum Township, 32 Bucks Co.· L. Rep. 239 

(1978). In that opinion Judge Rufe opined that because of Section 17 of the Surface 

M:ini.ng and Conservation Act, lccal zoning sur:;ersed.es any requirements of the 

said Act or DER regulations cited thereunder. 

This board did not cite Judge Rufe' s opinion for the above prop::>si tion 

in its adjudication since that p::>rtion of his opinion is dicta. Nevertheless, 
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since Judge Rufe's opinion was affiDied, upon appeal, by· camonwealth Court, it 

is the law which this board is required to follow. 

Since the law on this point is so clear, little or n:;>thing oould be 

gained by a m3Chan:istic application of this board's rule 21.122 (a) to allow additional 

briefing. M:>reover, we hold that Rule 21.122 (a) does oot apply because the parties 
. ' 

did have an opportunity to brief the Art. I, §27 issue which was raised in the 

Township's brief. Therefore we shall tw:n to whether the facts alleged by the 

peDlli.ttee merit a reopening of the record. 

As to the pemittee's request to sh:Jw this board that the Hilltown 

Ordinance in- question is under appeal, we feel that this ground :trust also be 

·denied since it is irrelevant whether that ordinance is under appeal. The board's 

canments at page -8 of the said adjudication were based under ·an attempt to recon-

cile the instant matter with the board's decision in Agosta~ supra. Since, Agosta~ 

supra, has been overruled in relevant part, as described alx>ve, it is oo longer 

necessary to attanpt to effect a reconciliation between the instant matter and 

Agosta~ supra. Mlreover, it would ·seem truit under the Municipalities Planning 

Code, as amended, 1978, Septenber 28, P. L. 785, 53 P.S. §11008 (4), the mere filing 

of an appeal with a cotmty a::mron pleas court fran inter alia, a denial of a 

curative amendment does not act as a stay of the underlying ordinance. Thus, even 

if the Hill town Ordinance is under appeal DER :trust take the ordinance at face value 

unless the reviewing court either invalidates or IIOdi.fies- the ordinance or enters 

a stay of its effect. 

ORDER 

AND NCJW, this 24th day of October, 1980, it is hereby ordered that: 
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1. The pe:mittee's application for reconsideration and reargunent 

is denied. 

2. The adjudication of th:i.s ooard issued on Septe:nber 30, 1980 in 

the above-captioned matter is m:xlified. by this opinion. 

~: October 24, 1980 
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PAIJL E. WATERS 
Chail:man 
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MILL SERVICE, INC. 

v~ 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
Blackstone Building 
rust Floor Annex 
112 Market Street 

Harrisburg. Pennsylvania 17101 
(717) 787-3483 

Docket No. 80-078-H 

COMMONWEALTH OF. PENNSYLVANIA 
' 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 
and WILLIAM FIORE, d/b/a MUNICIPAL AND :moosTRIAL 
DISPOSAL a:M?ANY 

OPINICN AND ORDER SUR APPELIANT 'S REQUEST 
'ro. DER FOR PRODucriCN OF 

IXlCtJMENTS AND DER' S ID!'ION FOR ProrEC1'IVE ORDER 

On March 24, 1980 DER isSJJed a solid waste di:spJsal pe:onit to Wjlliam 

Fiore, d/b/a Mlmicipal and Industrial Disposal Ccxnpany. On or al:x:>ut April 25, 

1980 Fiore's business CClii"petitor, Mill Service, appealed to this board the issu­

ance of said penn:i.t. 

On Jtme 16, 1980 Fiore filed a notion to dismiss Mill Service's appeal 

and to stay the requirement to file a pre-hearing rnerrorandurn pending disposition 

of the said notion. On June 20, 1980 this board issued an order staying all 

proceedings and on July 23, 1980 this board issued a second order denying Fiore's 

notion to dismiss and dissolving the stay. 

On or about September 19, 1980 Fiore filed a request for production of 

doc1..lments with the board and served same upJn DER. DER has filed a notion for 
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pmtecti ve order asking this board to pmhibi t the requested discovery. Fiore 

has answered DER' s notion and has filed its notion for sanctions based up:Jn DER' s 

failure to honor Fiore's request for production. 

DER's· notion for protective order is based up::>n the allegedly unrea-

sonably burden.sc:xre nature of the requested discovery. 

DER also directs this board's attention to 25 Pa. Code §21.111 (a) and 

argues that the Fiore's request, being filed nore than 60 days after the appeal 

ancil. rot being supported by a petition to this l::oard is rot in a:::xnpliance with the 

aforesaid rule. Fiore, in response to this C!IgUIIle!lt p:lints to the stay of pro-

ceedings issued by this board. 

Technically, it appears that Fiore's argument is rot well taken since 

alnost 60 days had elapsed before this board entered a stay of June 20, 1980 and, 

of course, many nore days have elapsed following July 23, 1980 when the _stay was 

dissolved. 

Nevertheless, all that §2l.lll (a) requires is an opp:lrttmity for this 

l::oard to pass on late filed discovery and this opinion and order is that opr:or-

t:tmity. 

As to DER' s arguments concerning the burdensaneness of Fiore's request, 

we feel that this matter is on all fours· with Sharon Steel Corporation v. DER, 

1978 EHB 333. In that case DER objected to the burdensamness of. a request to 
. 

produce all industrial waste pennits and applications issued by DER (under The 

Clean Streams Law) since January 1, 1975. DER p:linted out that many of said 

pennits and application were located in regional offices in Harrisburg, Meadville, 

Norristown, Reading, Wilkes-BaJ:re and_ WilliamspJrt as well as in its Pittsburgh 

office. 

Here DER objects to requests for docurrents relating to hazardo'us waste 

diSp:lsal sites issued by DER' s Pittsburgh and other offices since 1970. 
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As this board held in Sharon Steel,~ supra, so we find here: 

''We are unable to deteJ::mine, based on the 
DER' s assertion, whether or oot production of these 
peiinits and applications would be unreasonably burden­
sane and oppressive in violation of Pa. R.C.P. 4011. 

The number. of peiinits and applications in­
volved, the nan hours and cost involved in locating 
the documents, the existence of an indexing systen 
are all unknown at this time. The party asserting 
that discovecy is unreasonably burdensan in violation 
of Pa. R.C.P. 4011 has the burden of proving same. 
5 ANDERSON PENNSYLVANIA CIVIL PRAC!'ICE: §4011. 73. 
However we do find that these peiinits and applications 
should remain in the regional office where they are 
located. Penni ts required by The Clean Streams Law, 
Act of June 22, 1937, P.L. 1987, as amended, 35 P.S. 
§691.1 et seq. and the aPJ?lications sul:mi.tted therefor 
are vital to the Bureau of Water Quality Management's 
regulatory program. To say they are the Bureau 1 s 
:ta:i.son d I etre would OOt be an exaggeratiOn. ThUS 
any loss or damage to· them would have a significantly 
detrimental effect on the DER' s operation. In· order 
to m:inimize the potential for loss or damage to the 
peiinits and applications and to m:i.n:inti.ze the dis­
ruption of the day-to-day regulato:ry activities of the 
DER, we find that requested permits and applications 
should be produced for inspection and oopying at the 

····regional/ office where they are kept in the nonnal 
course of business. See also A7,7,egheny Va7,7,ey Resi­
dents Against Po7,7,ution v. Commonwea7,th of Pennsy7,-

. vania~ Department of Envirorunenta7, Resources~ et aZ, 
EHB Docket No. 74-232-c (opinion and order issued 

··June 9, 1977) wherein we stated that 1Pa.R.C.P. 4009 
perm:i.ts only the inspection, examination and copying 
of documents. It does oot auth:::>rize the transmittal 
of evidence to anyone or a.rrx place for examination. 1 

We therefore order the DER to produce for inspection 
and copying the docments requested by categocy 1 of 
the appellant 1 s petition for disoovecy, unless the 
DER on or before the date on which it is required 
to produce the docum:mts, shows that the production 
for inspection and copying of all industrial waste per­
mits and the applications therefor issued since Janu­
ary 1, 1975, for the trea:t:nent of netal finishings 
wastes at the regional office where they are located 
is unreasonably burd.ensane or oppressive in violation 
of Pa. R.C.P. 4011." 1978 EHB 333, 335 
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. . .. 

ORDER 

AND rfi:Nl, this 31st day of October , 1980, it is hereby ordered 

that the DER shall at a t:i.ms convenient to both parties on or before thirty 

(30) days from the date of this order, rrake available for inspection and cx:>pying, 

the docl.ments requested in Fiore's request for production at the various offices 

of the Depart:m;nt where they are located. 

The DER shall make copying facilities available and may i.m,t:x::>se upJn 

appellant a reasonable charge ~or use e:>f its duplicating equir;m:nt. 

~ HEARING BOARD 

cc: Bureau of Litigation 
Stanley Geary, Esquire 
John E. Beard, III, Esquire 
Harold Gondelman, Esquire 

DATED: October 31, 1980 
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v. 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
Blackstone Building 
First Floor Annex 
112 Market Street 

Harrisburg, Pennsylvania 17101 
(717) 787-3483 

Docket No. SQ-109-H 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 

Ol?INICN AND ORDER 
SUR M:7I'ION 'IO DISMISS 

FergUson Township, Centre COUnty, has appealed fran IER' s refusal 

to reimburse the Township for expenses incurred in settlement of HaPms v. Metzger, 

Rossi and the Toumship of Ferguson, No. 77-2905 Centre County COurt of Ccmion 
I 

Pleas. The HaPms matter arose fran the issuance, on or al:x::)Ut May 31, 1975, of 

an on-lot sewage disp::>sal permit to Defendant Metzger by Defendant Rossi who was 

the Sewage Enforcem:.nt Officer for the township. 

Metzger, on or about September 2, 1976, sold the lot covered by the said 

on,...lot permi.t to the Harms who then occupied the neM dwelling muse located upon 

said lot and used the on-lot system covered by the permit. 

In the al:x:>ve-referenced matter the Harms alleged that the Defendant 

Rossi and the Township were liable to them for damages resulting from defects 

in the said on-lot system. 
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The al:ove-referenced litigation -was resolved by -way of a settlement 

in the arrc'lmt of $3,997.10 between Rossi and the Harms, and Rossi billed the 

Township in this anc'lmt plus his legal fees of $1,375.00. AJ;:parently, the Town-

. ship has not yet reimbursed Rossi in the anD'Imt of $5,372.10 (the sum of- the 

above figures} , but it is clear that the Township sul::mi. tted this am:::>'lmt as well 

as sare $18.00 in its own legal fees arising fran the above-referenced na.tter 

to DER for reimbursement pursuant to Section 6(b) of the Pennsylvania Sewage 

Facilities Act, 35 P.S. §750.1 et seq., 35 P.S. §750.6(b). ~ 537} 

The Township has appealed to this }:x)ard fran ~IS refusal to grant 

reimbursement for the al:XJve expenses and DER has filed a ~on to Dismiss the 

said appeal on the basis that reimbursement of the al:XJve expenses is not pro­

vided for by Act 537 or DER 1 s rules and regulations. praiDJlgated thereunder. 

The Township has answered DER Is notion and roth parties have filed briefs. 

As to the Rossi bill I this roard will grant DER Is M::>tion to Dismiss be­

'· ·:~.cause DER ~ no authority to grant the reimbursement requested by the Township. 

.. - It is_ aXiomatic that DER, as an administrative agency, is a creature of its 

enabling legislation, i.e., ~ can lawfully exerqise only those FQWers expressly 

delegated to it. Gabriel, Elias v. EHB, 10 Pa. Comonwealth Ct, 489, 312 A.2d 

486 (1975). Pursuant to Section 6 (b) of Act 537, DER is authorized to reimburse 

local agencies " ••. one-half of the cost of the expenses incurred by the local 

agency in enforcement of the provisions of this act ••• " 35 P. S. §750. 6 (b) . 

In the. first place Section 6 (b) clearly requires that ·exp:nses ITUJSt 

be incurred by a nnmicipality before it can qualify for a reimbursement. Here 

the Township has not alleged that it has reimbursed Mr. Rossi any of the 

$5,372.10 he sul:::mitted to the Township as a bill. True, the Township cites 

authority for the proposition that to incur exp:nses means to be liable for or 

subject to rather than merely to have paid said exp:nses. Hcwever, the Township 
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has cited no facts or authority for the proposition that it is liable to Mr. 

Rossi for any reimbursement. In fact, the Township argues at :page 2 of its 

brief that nei th.er the Township nor Mr. Rossi was ever careless or negligent 

regarding the above-referenced Ha:cns 1 on-lot .system. Thus, arr:1 agreanent on 

behalf of the Township to reimburse Mr. Rossi for his settlement with the Ha:cns 

would seem to be a voluntary payment rather than the incurrence of an expense 

in enforcement of Act 537. 

In the second place, Section 6 (b) of Act 537, on its face, restricts 

DER to making reimbursements to local agencies. 

As the ~p riotes, the Statutocy Construction Act of 1972, 1 Pa. 

C.S.A. §1903 requires that words in statutes be given their cx::mn:>n and approved 

useage. unless otheJ:Wise defined in the Act. The word "reimbursed" used in 

§6 (b) of Act 537 is not defined in the Act. The cC:a:mon and approved useage of 

this word is to :pay back m:mey spent. Thus, under Section 6 (b) of Act 537 DER 

may only pay back noney spent by a municipality in enfor~t of Act 537. 

, Unless and until the township pays Mr. Rossi's bill DER has m author­

ity to reimburse any IXJrtion of this bill even assuriting that the settlement of 

lawsuits against the Township constitutes enforcEment of Act 537. 

It should be noted that this board has not reached, in this decision, 

the issue of whether Mr. Rossi's settlement costs cx:>nsti tute enforcanent of 

Act 537. Should the Township supplement its mtice of appeal by alleging a 

payment to Mr. Rossi the legal issue of whether such a :payrcent cx:>nsti tutes en­

forcement would then be ripe for oral argument before the roam en bana. 
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ORDER 

AND N:lW 1 this 31st day of Octo:ber 1 19801 after due. consideration of 

the notion to dismiss the ap:p;al of Ferguson Township to EHB Docket No. 80-109-H 

it is hereby ordered that: 

Ferguson Township shall have twenty (20) days fran the date of this 

order to supplement its notice of appeal to allege liability and to indicate 

axrt nonies which the Township paid to Mr. Bossi for whic;:h it nt:M seeks reimburse­

ment arising from the said HaDns matter. If Ferguson Township supplerrents its 

notice of appeal as directed al::ove 1 the 1::::lOard shall schedule argurrent before 

the 1::::lOard en bana on the outstanding legal issues. · If Ferguson Township fails 

to supplement its ootice of appeal as directed above 1 DER' s notion to dismiss 

shall be granted up:m written request of DER. 

cc: Bureau of Litigation 
Peter Shelley, Esquire 
Ronald M. Lucas, Esquire 

DATED: October 31, 1980 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 

Blackstone Building 
First Floor Annex 
112 Market Street 

Hanisburg, Pennsy Jvania 17 J 0 J 
(717) 787-3483 

MIOOLE P.AX'ION 'IOVNSHIP 

v. 

COMMONW_EALTH OF PENNSYLVANIA 

·DEPARTMENT OF ENVIRONMENTAL RESOURCES 

Docket No. 80-127-W 

OPINIOO AND ORDER 

On September 3, 1980, Pennsylvania .Environriental Managenent Services, 

Inc. filed a M:>tion to Dismiss the appeal of Middle Paxton Township for lack 
1 • 

of standing, based on the recent decision of our Cormonwealth CoUrt·· in St'I'as­

buzog Associates v. NewZin Township 415 A.2d 1014 (1980). By answer and brief .·. 

filed, the appellant township argues that there are local o:i:'d.inances presently 

in effect which distinguish this case from St'I'asburg supra. we believe that 

while any such Ordinances nay offer other avenues . to enforce local plarming 

and other restrictions,. this does not confer standing under the Solid waste 

Managem:nt Act, nor avoid the Strasburg decision which we consider this :Board 

l:ound to follow. 
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On the other hand, ·there are several circumstances which may distinguish 

Middle Paxton TownShip's position in the present matter from that of Newlin 'IbWn­

ship in Strasburg, supra. First of all,· Newlin 'IOWn.Ship was the only appellant in 

Strasbuzog, supra. 'lhus, in finding thai; Newlin Township did not have standing, 

Corml::)~th Court effectively ended that controversy. Here, there is another ap-

pellant and therefore even if the PEMS notion to dismiss were granted, Middle Pax-

ton Township might qualify as an intervenor since a party seeking leave to intervene 

need not show that he v.ould have had standing to file the original appeal but only 

that his (its) interests v.ould not be .adequately represented by another party. 

George CampbeU~ et a~ v. DER~ et aZ EHB D:lcket NJ. 76-117-B (February 1, 1980) 

DER v. U.S. Steel Co. 1975 EHB 449. 

Secondly, subsequest to Strasburg, supra. The Pennsylvania 'Solid Waste 

Ma.nagerrent Act was anended (See Act 241 as anended July 7, 1980) • '11ri.s Act which 

is now effective, may have· altered the standing of IlliJl'licipalities under Act 241. 

For exanple, section 504 of this Act appear involve host IlliJl'licipalities and 
/ 

counties to scree extent in DER' s penni.t review process. 

While the l:oard has not concluded that the anendrnents to Act 241 do alter 
i 

the decision in Strasbuzog or that these ~ts apply to the present matter, the 

rrost prudent course v.ould be appear to defer action on the PEMS notion to dismiss 

tmtil after hearing at which point the parties may brief the al:ove issues along 

with other issues which arise during the hearing. 
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AND NCM, this 3m day of November, 1980, after due consideration of 

the M::>tion to Dismiss the appeal of Middle Paxton Township, action upon the sane 

is hereby defered pending hearing and post-hearing briefs in the arove matter. 

PAUL E. WATERS 

DATED: November 3, 1980 
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v. 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
Blackstone Building 
F"II'St Floor Annex 
112 Market Street 

Hanisburg, Pennsylvania 17101 
(717) 787-3483 

Docket No. 79-026-H 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPINION AND ORDER SUR 
DER Is M:1I'ICN '10 DISMISS 

. 
' 

Scmet:i.ma in 1964 DER1 s predecessor issued a Strip Mining Peillli.t 81-3 

to Northwest Mining canpany, Inc. covering Pit No. 6 located on 10 acres of land 

at Gravity Slope No. 5 in Archbald Township, Lackawanna County. The said pe:rm.it 

was supported by a Reclamation Bond 6PC6836 in the ancunt of $5, 000. 00 issued by 

Resolute Insurance canpany as principal which bond is dated April 8, 1964. 

Apparently, Resolute and DER 1 s predecessor entered an agreement on 

December 24, 1970 with regard to certain ·reclamation bonds forfeited prior to 

that date. American Reserve Insurance Cclnpany, successor to Resolute Insurance 

Ccxapany and appellant in the instant matter, has alleged that DER officials rep­

resented that the said agreenent oovered all bonds that Were in default as of that 

date. 

On June.lS, 1977 DER officials sent a Notice of Violation letter to 

Northwest Mining Company, Inc. with a copy to ·Resolute Insurance Carpmy listing 
' 

- 486 -



••'"''"---·-· -··'•'•' .. ,..,._ .... -- a---·-a.--· -•·--- ·- ··~·•• •• 

a number of :tonds in jeopardy due to alleged violations of the Surface Mining 

Conservation and Reclamation Act. This list included Bond No. GPC6836 but this 

:tond was listed against Pemit No. 81-12 rather than Pemit No. 81-3 which latter 

pemit was not listed in the Notice of Violation. 

On November 30, ·1978, DER followed-up the said Notice of Violation 

with a letter declaring a nUiti:ler of :tonds forfeited. This letter also. named 

Bond No. GPC6836 but also listed this :tond against PeJ:Illi.t 81-12. Again this let­

ter failed to m:m.tion r:emit 81-3 and DER has sul:mitted no doct.Jment denonstrating 

a transfer of :tond GPC6836 from Pe.mi.t 81-3 to Penni.t 81-12 or arr:1 citation as to 

DER 1 s authority to effect such ·a transfer. 

DER filed a rrction to dismiss the appellant 1 s appeal for failure to -

appeal from the said letter of November 30, 1978 within 1:hi.rcy (30) days from 

the appellant's receipt thereof. · The appel 1 ant, in response, ackrl::lwledged receipt 

of the said letter but, by affidavit, sul:mits that it did not perceive that the 

said letter constituted notice of default of :tond GI?C6836 since a) this :tond 

attached to Pezmit 81-3 rather than Pennit 8,1-12 and b) the aforesaid alleged 

agree:nent of Decanber 24, 1970 was StJPFOSed to cover all :tonds like GPC6836 which 

were issued prior to Decanber 24, 1970. 

Appellant, further sul:::mits ~t it did take a timely appeal fran DER 1 s 

letter of February 15, 1979 wherein DER clearly stated that Bond GPC 6836 applied 

to PeDmit 81-12. 

Clearly, DER' s rrction to dismiss I!Ul.St be granted if its letter of No­

vember 30, 197S constitutes effective notice but, conversely,· its notion must be 

denied if that notice is defective. Both 71 P.S. §510-21 and the due precess 

clauses of the United StateS and Pennsylvania Constitutions require such notice 

as would alert the my-t:ru\ica1 "reasonable ma.n" in order to start the 30 day appeal 

period. Commonwealth v. Derry Township, 466 Pa. 31, 351 A.2d 606 (1976). 
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While we feel that the appellant would have been prudent to inquire of 

DER concerning the status of Bond GI?C6836 following receipt of DER 1 s Novanber 30, 

1978 letter, we are reluctant to cut off the appellant 1 s appeal rights on this 

basis since- appellant has alleged a reasonable basis for believing that the Bond 

GI?C6836 was listed by mistake. 

ORDE.R 

AND R:m 1 this 6th day of Novanber 1 19801 it is hereby ordered that: 
. ' 

a) the O:mronwealth 1 s notion to dismiss is denied; 

b) the order of April 17, 1979 staying DER 1 s obligation to file its 

pre-hearing IIBIDrandun is dissolved and DER is directed to file its pre-hearing 

Il1E!IDrandum within twenty (20) days fmm receipt hereof. 

DATED: November 6 I 1980 

cc: Bureau of Litigation 
Peter Shelley, Esquire 
John L. Reizian, Legal Assistant 
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OORAVILLE ENTERPRISES 

v. 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
Blackstone Building 
rust Floor Annex 
112 Market Slreet 

Harrisburg, Pennsylvania 17101 
(717) 787·3483 

Docket No. 79-002-H 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPIN:!CN AND ORDER 
SUR DER 'S MJI'ICN FOR ~ .Jt1I:G1ENI' 

On or atout April 3, 1973, the appellant, :coraville, submitted to DER 

an application for a mine drainage pexmit, No. 40 73SM-3, covering a strip mining 

tract in Upper Turkeyfoot Township, Sa:rerset County. The pi:Op:)sed mining site is 

in the Laurel Hill Creek Watershed which was then descril::ed as a consezvation area 

in DER's Water Quality regulations. On or ai:out November 28, 1973, DER denied 

the said application solely on the basis that the pi:Op:)sed mining site would be 

located within a. consezvation area. 

:COraville a~ed to this board from DER' s denial which appeal was 

docketed at EHB 73-433-c. Following evidentiary hearings and briefing,on Octo-

ber 21, 1975, this :l:x:lard remanded the said application to DER with instructions 

to DER to reyiew the said application to detei:mine whether the discharge for the 

propos~ mine ~uld cause a violation of DER's water quality standards. 
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On or about December 22, 1975, DER again denied the said aJ:Plica.tion 

and Doraville again appealed this denial which was docketed at EBB 76-0ll-B. 

Evidential:y hearings were also held in this appeal. but before an adju1ica.tion 

was issued the parties requested and this boal:d granted a continuance, pending 

the ~letion of a study by Frank T. caruccio, Ph.D. concemin:J the acid pro­

ducing :r;:otential of the proposed miriing site. 

Dr. caruccio's report was CXJIIq?leted on or about Septanber 16, 1977 and 

Doraviile apparently believed that DER would issue the said penn:it on the basis 

of this report. However, on December 8, 1978, DER issued a new and ItDre canplete 

denial which purportedly sUperseded ·am withdrew DER's Decenber 22, 1975 denial. 

Doraville appealed this third denial at the present Docket No. EBB 79-002-H. By 

interlocuto:cy order the appeals at 76-0ll-B and. 79-002-H were consolidated under 

the latter number. 

On August 10, 1979 Doraville filed its pre-hearing mem:>randum in the 

instant na.tter •. DER has oot yet filed its pre-hearing mem:>randum but has instead 

filed the M:>tion for Stmtm:y Judgnent which gives rise to the instant Opinion 

and Order. 

DER' s IIDtion refers to and incor:r;:orates :r;:ortions of the notes of testi­

IICny in the above-referenced :rratters as well as Answers to Inter:rogatories of l:oth 

parties filed in the instant :rratter. Doraville has answered DER' s rrotion and 

the parties have briefed their respective J;Osi tions. 

Although not restricted to one argurrent, DER'·s rrotion stresses the argu­

ment that Doraville's mine drainage application is deficient as a rratter of law 

because it does not COl'llpJrt with various provisions of Chapters 93 and 95 of DER's 

regulations as aroended effective October 8, 1979. While Doraville does not deny 

that its application,which was filed in l973,fails to COl'llpJrt with the 1979 regu­

lations it argues that these regulations do not apply to its application. 
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Before addressing this legal issue it is desirable first to address 

two prelim.i.nal:y arguments raised by Doraville. First, Doraville argues that this 

board may not grant surrmary judgment sought by DER because S\Jitltlary judgment is 

not authorized by our rules of procedure. The easy answer to this assertion is 

that this board has been granting rrotions for surrrt'1arY judgment for years. SWTU'Tier­

hiZZ Borough v. DER, 1977 EHB 18; Pa. Council. of Trout Unl-imited v. DER, 1976 EHB 

340. M:>reover, the SummerhiZZ Borough Opinion was upheld on appeal by Q::mron­

wealth Court SummerhiU Borough v. DER, 34 Pa. Camonwealth ct. 574, 383 A.2d 

1320 (1978). It must be admitted that in SummerhiU Borough, supra, Comonwealth 

Court 1 s approval of the 1:xiard 1 s use of sumnacy judgment was rce.rely implicit since 

the issue of the board 1 s authori cy to issue surrmaxy judgments was net raised thereil 

However, Comr::mweal th Court has discussed and approved this J::oard 1 s granting of 
/ 

rrotions to dismiss prior a hearing and the rrotion to disriri.ss is also not expressly 

provided for in the board's rules. SiZver Spring Township v. DER, 28 Pa. Cormcn-

wealth Ct. 302, 368 A.2d 866 (1977) • 

In addition, this board is authorized to act UI;X)n rrotions for SUIIltlo3l:Y' 

judgment by the Pennsylvania Rules of Civil Procedure and the general rules appli­

cable to Pennsylvania administrative agencies. Coraville ootes that 25 Pa. Code 

§21. 64, of this board 1 s rules, incorporates, by reference, the Pennsylvania Rules 

of Civil Procedure, which Rules (at Pa. R.C.P. 1035) specifically provide for 

surrmary judgment. Doraville argues that because a rrotion for surrmary judgment 

is not a "pleading", §21.64 Cbes not apply. However, in a recent case Ccmron-

wealth Court held that a rrotion for joinder of additional defendants (also not a 

"pleading") was pennitted .before the Board of Claims which has a rule quite sirni­

.lar to 25 Pa. Code §21.64 Stevenson v. Commor11JJeaZth Department of Revenue and 

Board of Arbitration of Cl-aims, et aZ, Pa. Cormonwealth Ct. __ , 413 A.2d 

667 (1980) . 
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M:>reover, contraJ:y to Doraville's assertion, 1 Pa. Code §35.177 (the 

section of general rules applicable to Pennsylvania's administrative agencies 

which provides generally for IICtions for Sl.ll't'n1arY judgment and other notions) does 

apply to this l:x>ard. In Lebanon County SeuJage Council, v. DER, _ Pa. Cormon­

weal.th ct. _, 382 A.2d 1310 (1978), camonwealth Court applied 1 Pa. Code 

§35.180 (which deals with answers to §35.177 IIDtions) to this J::oard. If §35.180 

applies to this board then, clearly; so does §35.177. 

While it should be clear fJ:an the above that this board is anpowered 

to grant IIDtions for sumnary judgment it is, equally, clear. fran SW711TlerhiZZ 

Borough~ supra, that this l::oard should not grant such IIDtions where a genuine 

issue as to any material fact is outstanding. 

In the instant matter there are plenty of lDtly. cxmtested factual issues 

including, but not limited to, the acid bearing potential of the prop:>sed .mining 

site. However, the facts material to IER ·~ main argument are not in dispute. In 

its answer to DER' s notion, Doraville admits that its application is deficient 

if ~ed against the October 8, 1979 regulations and Doraville again admits 

at page 8 of its brief that all the infonnation required by the new regulations 

has not been sul:::mitted. It is, thus, clear that no genuine issue of material fact 

remains outstanding with regard to DER' s argument and surmary judgm=nt is per­

mitted if DER' s legal position is correct. 

This analysis brings us to the legal issue dividing the parties. .cera­

ville sul:mits that it is being forced by DER to try to hit a constantly noving 

target in that DER keeps earring up with new and nore sophisticated reasons for 

denying Doraville's application. 

This board is sympathetic to .D:Jraville' s plight, but -we do not sub­

scribe to Doraville Is assertions that DER Is am:ndment of its regulatio~ is a 

mere tactic employed by DER to avoid a final decision. 
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In the first place DER ~~cannot m:xti.fy its own regulations as 

rrost administrative agencies can. Rather, DER 1 s regulations are pranul.gated by 

the Permsylvania Environmental Quality Board, a l:cdy c:x::Jn!?Osed of citizens, leg­

islators and the secretaries of other depart:lnents of the camcnwealth. 71 P.S. 

§510-20. M:>reover, the specific changes here involved were the result of a 

review process mandated by Section 303 of the Federal Water Pollution Control Act. 

The question remains, however, whether the 1979 amendment to DER 1 s 

water quality regulations apply to Doraville 1 s 1973 application. In this regard 

25 Pa. COde §95.8 as discussed by the parties is interest:j.ng but ·oot detenn:inative. 

Section 95.8 provides that: 

"Whenever there is a change in the provisions of 
Chapter 93 of this Title (relating to water quality 
s~) or of this chapter, or whenever the De­
partment adepts a plan or makes a deteJ:m:i.nation which· 
....ould change existing or i.mp:)se additiorial water 
quality criteria or treatment requi.rem:m.ts, it shall 
be the duty of the pelJII.ittee of facilities affected 
thereby, \lp:)n ootice fran the Department, to pranptly 
take steps as shall be necessary to plan, obtain a 
pelltlit or other approval, and construct such facilities 
as are required to comply with the new water quality 
standards or treatment requirem:nts." 

DER argues that if peiltlits can be changed by the new regulations clearly 

applications can. Doraville argues that ootice of pro:r;:osed changes is required 

under §95.8 and has not been received. 

The problem with l:oth a..rgum:nts ,is tl?at §95.8 deals with pennits rather 

than applications. This OOard, in Wolfe Dye and BZeaah Works 3 Inc. v. DER, 1978 

EBB 215 (f.n. 5 page 220), did find supt:.art in §95.6, the virtually identical 

predecessor of §95.8, for i.rnpJsing later praru.lgated regulations on a pre-existing 

application, however, the l:oard raised the issue of §95.6 sua sponte in Wolfe 

Dye3 supra, without benefit of briefs. A better view of §95.8 seems to be that. 

this regulation denonstrates, by .i.mplicatio~, that the new regulations apply to 

earlier filed applications since, with notice, these regulz:.tions even apply to 

pennits, but §95.8 doesn't :e=E, ~require. that the new regulations apply. 
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Fortunately, on this issue, the law in Pennsylvania is clear. In 

Corrrmort1JJeaZth of PennsyZvania~ DER v. Harmar CoaZ Co., 452 Pa. 77, 306 A.2d 308 

(1973) , the Pennsylvania Supreme Court adopted the ruling of the United States 

Suprane Court in Thozrpe v. Housing Authozoity, 393 U.S. 268, 89 S. Ct. 518, 21 

L.Ed. 474 (1968) to the effect that an appellate court will apply the adminis­

trative regulat,ions in effect at the tilte of review. M:>reover, Harmar~ supra, 

like the present matter, involved the denial by DER 1 s predecessor of mine drain­

age applications and so Harmar~ supra, stands for the proposition that DER ~ 

apply its new regulations to review of Doraville 1 s applica~on. 

In fact, Harmar~ supra, is often cited for the proposition that DER is 

~to apply the rules praml1gated for it by the :mB: see also Roahez. Bros.~ 

Inc. v. DER, 18.Pa. CamDnwealth Ct. 137, 334 A.2d 790 (1975). 

Nor are Harmar ~ supra, and Thozrpe ~ supra, out of the main stream of 

legal analysis. The United States Supreme Court in City of PhiZadeZphia v. 

New Jersey, 9 ERr.: 1764 applied the Resource Conservation and Recovery Act of 

1976, Pub,~ L. 94-580, 42 u.s.c. §6901 et seq. when reviewing a 1975 New Jersey 

Supre!lle Court decision. Likewise, the Pennsylvania Supreme Court, in Common­

weal-th v. Barnes and Tuaker CoaZ Co., 455 Pa. Cormr:>nwealth Ct. 392, 319 A.2d 

871 (1974) applied the 1970 anendxtents to 'Ihe Clean Streams Law, 35 .P.S. §691.1 

et seq. to a discharge fran a mine which had been closed in 1969. The cases 

cited by Doraville to counter these authorities are quite inapposite. While it 

may be true that parties cannot change theories on appeal to an appellate court 

this is quite a different matter from whether new regulations can and, in fact, 

ImlSt be applied. M:lreover, review before this board is de novo; Warren Sand 

and Gra:veZ Company~. Ina. v. DER, 20 Pa. CcmiDnwealth Ct. 186, 341 A.2d 556 (1975), 

i.e. , we do not act as an appellate court and therefore arguments based upon an 

appellate court analogy must fail. 
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Ba.rn.es and Tucker~ supra, also speaks to Doraville's arguments that 

DER seeks to apply its regulations retmactively against Doraville. In that 

matter, Barnes and Tucker Coal Co. , made the sane argurent which Doraville makeS 

here but the Pennsylvania Suprane Court rejected it saying that applying new 

law to a pre-existing condition is not a retrospective application of that law 

(see 319 A.2d 871 at 885). If applying new law to a pre-existing discharge is 

net retroactive, applying it to a pending application ~uld clearly· D?t be. 

In the fi.na.l analysis Ba:rnes and Tucker~ supra, answers the gist of 

Doraville's a::n;>laint, that it should be entitled to have .. its application ·re­

viewed by 1973 law. The Supreme Court, in Barnes and Tucker~ supra, clearly 

enunciated the principle that the law waits for no nan and therefore that even 

the holding of a lawful pemit (which Barnes and Tucker did have) did net create 

a vested right in a continuing discharge when the law changed. 

Although, fran the above analysis, this board finds that it could 

grant DER's ItDtion, the board also notes that Pa. R.C.P. 1035 places the grant 

or denial of such a nDtion within the discretion of the court and allows the 

court to grant partial or m::x:lified judgments. Because of the extensive hearings 

already held in the oonsolidated matters and the virt:ua.l certainty of continuing 

litigation, it ~uld seem unfair to D:::>raville to extinguish its appeals and 

thereby expose it to oollateral estoppel and other like arguments in likely 

Subsequent 'appeals. Therefore, this l::oard is entering an order affinning DER 1 s 

denial of D:::>raville 1 s present application (which is essentially its 1973 appli­

cation) but also remanding the matter to DER to give D:::>raville an opportunity 

to sul:mit any additional inforniation required by law within ninety (90) days or 

any longer period which is mutually agreeable to DER and D:::>raville. 
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ORDER 

AND :OOW, this 12th day of November, 1980, it is ordered that: 

1. DER's notion for sumnary judgment is granted subject to the con­

dition that this board retains jurisdiction of the instant matter and DJraville 

shall be pellllitted to supplement its mine drainage application within ninety (90) 

days fmm the date of this Order or any longer period which may be mutually agree­

able to DER and Doraville. DER is also directed to provide Doraville with all 

criteria, guidelines and guidance with which other applicants are supplied and 

is directed to review ·and resp::>nd i.n writing to Doraville • s amended application. 

cc: Bureau of Litigation 
Eugene E. Dice, Esquire 
Eugene E. Fike, II, Esquire 
Robert Critchfield, Esquire 

DATED: Novanber 12, 1980 

~ HEARING BOARD 

PAIJL E. WATERS 
Chail:man 

~~; 
DENNIS J. .u.n.t:V.'\1.!. 

Member 
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COMMONWE:."ALTH OF P~NNSYLVANIA. 

ENVIRONMENTAL HEARING BOARD 
Blackstone Building 
rU'St Floor Annex 
112 Market Street 

Harrisburg. Pennsylvania 17101 
(717) 787-3483 

E. ARrHoR 'IHOMPSON, et al 
Docket No. 

v. 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 
and WICHARD SEWER COMPANY, me. and. · 
Wic:::HARD-Mli.LE JOINT VENTURE, Intervenors 

OPINION AND ORDER 

79-185-H 

On October 16, 1980 this board issued an adju:lication in the aJ:ove­

captioned matter. On November 3, 1980 the board received a petition for rehearing 

or reconsideration. 

Rehearing or reconsideration is goveD'led by §21.122 of this l::XJard' s 

rules, 25 Pa. Code §21.122, which requires that rehearing may be granted within 

twenty (20) days after a decision has been rendered. As set forth aJ:ove, the app:l-

lants ' petition was filed in a t..ine.ly manner. Section 21.122, however, goes on 

to list other criteria necessacy to the grant of a petition for rehearing. The 

petitioning party ImJ.St state "o::n;:elling and persuasive reasons" which denon-

strate either that the decision rests on a legal grotmd rot considered by any 

party or that crucial facts set forth in the application are rot as stated in 

the decision. The appellants' application cites m legal ground in the adjudi-
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cation which had :oot been considered by the parties. It does set .forth alleged 

facts regarding the groundwater supply in Horsham 'lbwnship which are :oot as stated 

in the adjudication. However, §21.122(a) (2) requires that if reconsideration is 

sought on the ·basis of crucial facts 11 
••• the evidence sought to be offered by 

the party requesting the reconsideration could not with due diligence have been 

offered at the time of the hearing. 11 

The appellants 1 appiication does discuss and attach an October 8, 1980 

resolution of the Delaware River Basin ~ssion (DRBC) which, obviously, could 

:oot have been offered at the time of the hearings on.July 7, 1980 and July 8, 
. .· . . 

1980. However, the DROC resolution per se is not deteJ:minative on the issue of 

the availability of groundwater for CotmtJ:y Springs Develq;:ment (which~ dis-

cussed as a peripheral issue to· DER 1 s approval of the requested plan approved in 

the ·said adjudication) '· 
/ 

the DRBC did :oot speak to the availability of 

groundwater for the proposed develq;:ment. 

The other evidence which the appellants 1 proffer was all available 

before the July 1980 hearings, e.g., the alleged raiDval.·of wells in March and 

April and the alleged cxmtamination of other wells with p::>llutants. The only 

explanation offered by appellants for not producing this evidence at the hearing 

was the prior recalcit:ra.nee of Mr. Bishop, Manager of the Horsham Tqwnship Water 

Authority. The fact remains that appellants could have, but deliberately chose 

not to subpoena Mr. Bishop, or other witnesses for the hearing. Since they did 

not avail thansel ves of this opportunity they do not qualify for reconsideration 

pursuant to 25 Pa. Code §21.122. 
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ORDER 

AND NON', this 4th day of December, 1980, the appellants' :p:tition for 

rehearing or reconsideration is denied. 

cc: Bureau of Litigation 
Randall J. Brubaker, Esquire 
Mrs. Elizabeth Steele 
Herbert K. Sudfeld, Jr., Esquire 

DMED: Decanber 4, 1980 
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COMMONWI:."ALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 

Blackstone Building 
First Floor Anne~ 
112 Market Slreet 

Harrisburg, P~nnsylvania 17101 
. (717) 787-3483 . 

ALBER!' M. OJMLY AND ELIZAB&L'H H. STEELE 

v. 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 
and RONALD S. MINTZ .AND PHILil? MILIER, t/a 
WIOIARD-MILLER JOINT. VENTORE AND WICHARD 
SEWER cnMPANY, me. , InterveiX>r 

Docket No. 8(}-160-H 

OPINION AND. ORDER SUR 
INI'ERVENORS I M:Yl'ION TO QUASH 

The appellants in the instant matter filed an appeal on or al::out 

Septanber 26, 1980 from the issuance by DER, ::>n or al:xmt Novemter 30, 1979, of 

NPDES Pennit 0050253 to Wichard Sewer Company, Inc. The said corporation and 

its principals have intervened in this action and have filed a notion to quash 

appellants 1 appeal as untimely. The appel 1 ants have replied to the intervenors ' 

notion and both parties have briefed what they agree to be the relevant issues 

raised ~ the notion: . a) Is the issuance of NPDES Pennit 0050253 a final action 

and therefore an appealable event? b) Assuming that issuance of NPDES Pennit 

0050253 did constitute an appealable event do appellants qualify for an appeal 

nunc pzoo t;unc on the basis of the facts in this case? 
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A. Issuance of NPDES Penni t 0050253 was a final action of DER 

As a starting :E;Oint a bit of historical perspective is necessacy to 

address the first issue. Since 1905, DER and its institutional predecessors 

have been issuing penni ts· for the discharge of sewage into the waters of the 

Ccmrcnwealth. Since at least 1970, DER's peJ:mits have served a dual purpose. In 

the first place these permits constituted ccmpliance with sections 201 and 202 

of The Clean. Streams law,· the Act of June 22, 1937, P.L. 1987, as amended, 35 P.S. 

§§6~H.201 and 691.202, which forbid the discharge of sewc3:ge ~to the waters of the 

Conm:Jnwealth unless that discharge is authorized by a DER permit. These permits 

also constituted canpliance with Section 207 of The Clean Streams I.aw, 35 P.S. 

§691.207, which forbids the constrtJction of sewerage treatn'ent works without a 

permit. 

In 1972, Congress enacted the Federal Water Pollution Control ACt 

1 (FWPCA), 42 u.s.c. §1251 et s~q. 

Under Section 402 of the Ft-1PCA each J:X)int source of :E;Ollution had to 

obtain a National Pollutant Discharge El:imination System (NPDES) pennit from 

the United States Environmental Protection Agency and, pursuant to Section 401 (a) 

(1) of the FWPCA, DER had to :ful::nish EPA with a certification that the discharge 

would ccmply with all the requi.ranents of the EWPCA and all relevant state require-
2 ·-

m:nts. 

1. Although the EWPCA was amended in 1977 these 1977 Amendments maintained 
the basic structure of the FWPCA and did not affect the sections of the EWPCA cited 
and discussed herein. 

2. Relevant sta.te water quality requirarents are also requirerrents of the 
~"1PCA if rrore stringent than federal technology based standards pursuant to Section 
301 of the FWPCA. 
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During this period DER continued to issue state water quality peJ:lllits. 

Thus, Pennsylvania dischargers were required to obtain ~ different pennits 

fran~ different agencies for each single discharge. 

Eventually, this cunbersane situation was allev:iil.ted by the delegation, 

by EPA to Pennsylvania, of the NPDES pennit program. Now DER issues a '00-part 

pennit to each approved discharger. Part I of this pennit (which sets forth ef­

fluent limits) constitutes the old NPDES penni.t and the old Section 202 Clean 

Streams pe.nnit while Part II of the pennit (see 25 Pa. Code §92) (which sets forth 

construction details) constitutes the old Section 207 Cl~ Streams Iaw pennit. 

This bifurcation of the DER penni t process raises in a '!lE!M context an 

issue often explored by this board and reviewing courts, i.e., the finality of a 

DER action. It is clear that. only final actions of DER :rray be reViewed by this 

board; we simply have no jurisdiction to consider an interlocutory decision. 

George Eremia v. DER, EHB Docket No. 75-283< (issued December 2, 1976); Staruia:Pd 

Lime & Refraatories Company v. DER, 2 Pa. CcrmDnwealth Ct. 434, 279 A.2d 383 (1971); 

DER v. NeuJ Enterprises Stone & Lime Company 1 25 Pa. Cormonwealth Ct. 389, 359 

A.2d 845 (1976). 

Fran these cases and fJ:Om the Administrative Agency Law., 2 Pa •. c.s~ 

§101 et seq. the test of finality is whether the appealed action changes the legal 

status quo. Thus, in Eremia ~ supra, an appeal from DER 1 s refusal to revoke a 

landfill penni t which did not change the legal status of either the penni ttee or 

of the appellant, a neighboring property owner, was quashed •. Similarly, an appeal 

from DER' s refus.c:U to rrcdify a consent order which did not change the appellant 1 s 

obligation under the consent order was quashed. 

On the other hand, in Whee Zing-Pittsburgh Stee Z Corporation v. Common­

weaZth, DER, 27 Pa. canronwealth Ct. 434, 279 A.2d 383 (1971) I DER!s certifica-
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tion of effluent limits to EPA for a NPDES penn:it was upheld as a final and, 

.thus, appealable action. (See also Sha:t>on Steel, Corporation v. DER, 28 Pa. Comn:m­

wealth Ct. 607 (1977).) Clearly, the instant situtation is l:ound by WJtee'ling-

Pittsburgh~· supra, siilce the Part I permit here under appeal is an even nore 

final action than the certification appealed in Wheeling-Pittsburgh, supra. 

B. No facts have been alleged to show that appe.llants 1 apt:eal is untirrel v 

Having decided that issuance of the Part I ·per.mit Constitutes an appeal-

able action does not, b=Jwever, mean that the intervenors 1 notion to quash must 

be granted. It is also necessacy to evaluate the timaiiness of the appeal. 

Here there is no a:mtest that the appeal was filed same 10 nonths 

after the Part I penn:it issued. The only question is whether that appeal is 

unti:Irely. Pursuant to 25 Pa. Code §21.52(a): 

"(a) Except as specifically provided in §21.53 of 
this title (relating to appeal nunc pro tunc), juris­
diction of the Board shall not attach to an appeal f:rom 
an action of the Department unless the appeal is in 
writing and is filed with the :SOard within 30 days after 
the party appellant has received written notice of such 
action or within 30 days after notice of such action · 
has been published' in the Pensylvania Bulletin tmless 
a different tirre is provided by statute, and is per­
fected in accordance with subsection (b) of this section." 

The action in question is the issuance of the Part I penni t; therefore, 

the question is, did the appellants receive written notice of this action or, al­

ternatively, was notice of "such action" Published in the Pennsylvania Bulletin? 

From the notion to quash and reply,it is clear that notice of DER receipt of 

the application for the NPDES pennit was published on October 6, 1979 in the 

Pennsylvania Bulletin but there is no allegation that notice of the issuance of 

the penn:it was ever published. Acceptance of the application and issuance of 
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the penni.t are, obviously, twc)-different actions. DER's Chapter 92 regulations 

contemplate a public cctm'leilt period following publication of the first notice 

so that the pennit issued (if any) might differ fran the application issued. In 

fact, it would not appear that appellants could have appealed from DER's decision 

before it had issued the pe:onit. 

As to written notice, the intervenors have alleged and appellants have 

admitted that, on or about October 25, 1979, one of the appellants, Mrs. Elizabeth 

Steele, sent a letter to DER ·concerning the proposed sewage treat:lrent plant. ~1rs. 

Steele, however ,adamantly refuses to concede that this let:ter constituted proof 

that she or any other appellant knew of the imninent issuance of the NPDES permit. 

Her succeedi.ng course of condUct, including her co~ with DER officialS:-,-

seans to bear out her view on this issue. 

In any event, if there is no. allegation in the ·notion to quash that any 

of the .a,ppellants received any written notice· of the issuance of the Part I per-

mit prior to 30 days from the instant appeal. Thus, there are no facts alleged 

up:m wtri.¢1 this board can find that appellants' appeal is untimely ur.der 25 Pa. · 

Code §21.52.- Conse:;ruently, the intervenors' notion to dismiss must be denied. 

Since the notion is denied as failing to show untimeliness this board 

need not and will not reach the nunc pro tunc issue. 

ORDER 

AND Now, this 4th day of December, 1980, the interven::>rs ' rcotion to 

quash is denied .and the parties are directed to file their pre-hearing maroranda 

on or before December 22, 1980. 

cc: Bur~u of Litigation 
Randall J. Brubaker, Esquire 
Mrs. Elizabeth Steele 
Herbert K. Sudfeld, Jr., Esquire 

DATED: December 4, 1980 - 504 -
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CO/v!MONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
Blackstone Building 
First Floor Annex 
112 Market Street 

Harrisburg, Pe1msylvania 17101 
(717) 787-3483 

SENATOR J. WILLIAM LINCOlN and 
REPRESENTATIVE FRED TAYIDR 

Docket No. 80.:107-B 

v. 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 
and ELWIN FARMS, INC. , Penni ttee 

"· 

OPINION AND ORDER 'SUR 
IDI'ION TO DISMISS APPEAL 

On May 2, 1980 DER issued a solid waste pennit urrler the Pennsylvania 

Solid Waste Management Act,· Act of July 31, 1968, P.L. 788, as amended, 35 P.S. 

§6001,. et seq. to Elwin Farms, Inc. for a facility in Franklin Township, fayette 

County, Pennsylvania. Notice was given on May 24, 1980, and this appeal was filed 

on Jme 25, 1980. Appellants are members of the Senate and House of Representa­

tives of Pennsylvania respectively, -b:!J,t ·own no proi_:er'ty within miles of the 
-

proposed solid waste disp::lsal site. On July 21, 1980 permittee, Elwin Farms, 
. . 

Inc. , filed a rrotion to dismiss. the appeal based on a lack of standing. 

Appellants rely upJn William Penn Parking Garage~ Ina. v. Ci-ty of 

Pittsbu:t'gh, 464 Pa. 168 and a number of other cases
1 

decided prior to the decision 

-1. We find no supp:Jrt for appellants in the federal cases decided tmder 
rrore liberal standing rules, such as Sierra CZub v. Morto~, 405 U.S. 727 and U.S. 
v. SCRAP, 412 U.S. 669 (1973). 
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"' 
of our Commnwealth Court in Strasbw>g Associates v. Newlin Township, Pa. 

Cormonwealth ct. _, 415 A.2d 1014 (1980). In the NewZin· Township case the 

Court said: 

11 
••• The Township asserts a host of cla:iins in an effort 

to shoW that its direct, imnediate, and substantial 
interests are threatened by the .improper design, con­
struction, and operation of the landfill. MJst are 
directed toward such alleged interests as the pro­
tection of surface and groundwater resources for resi­
dential 1 comnercial 1 and industrial uses, avoiding 
the creation of nuisances, ·and assuring· land use cc:m­
pliance with local land use planning. · However, standing 
l111.lSt again be denied. We cannot extend standing to a 
Township with the pt.U'IX)~ interest of protecting_ the 
health, safety and general welfare of its citizens . 
without its having met the requisite tests.. The Town­
ship has failed to show how DER r s actions have adver­
sely affected its nn.mi.cipal functions directly I im­
mediately or substantially. 11 

We believe this language applies with equal force to appellants :Qere. 

The Board is not unmindful of the fact:- that another appeal 2 fran the· 

issuance of the very same pennit here in question has been filed and is presently 

pending before the l:::.oard. Because of this, we need not decide whether the notion 
.. 

should be denied under the reasoning of CostopouZos v. Thornbw>g, 487 Pa. 438 as 

urged by appellants, because the issue will oot otheJ::wise escape review, as in 

that case. We therefore enter the following. 

2. Tza>ner, et aZ v. DER and EZwin Farms, Ina. 1 EHB No. 80-088-B. 
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ORDER 

AND row, this 4th day of December, 1980, the notion to dismiss the 

appeal of Senator J. William Linc:x::>ln and Representative Fred Taylor is hereby 

granted. 

cc: 13ureau of Litigation 
Howard J. Wein, Esqu.ire 
Senator J. Wi 1 1 i am Linc:x::>ln 
Representative Fred Taylor 
PJ::)bert J. Shostak, Esquire 

DATED: Decanber 4, 1980 
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R. CZAMBEL, SR. 

v. 

COMMONWI:."ALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 

Blackstone Building 
First Floor Annex 
112 Market Street 

Harrisburg, Pe1msy Jvania 171 01 
(717) 787-3483 

Docket No. 80-152-B 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 
and niDEPENDENT ENTERPRISES, Penni ttee 

OPINION AND ORDER SUR 
IDI'ION 'ro QUASH APPEAL 

· On August 12, 1980 DER granted Independent Ent&prises, Inc. (Enter­

prises) a pennit to construct and maintain a multi-plate arch culvert in Thoms 

Run, South Fayette Township, Allegheny County. On September 18, 1980 the toard 

received a mailgram from appellant, reading: 

''We wish to info:rm the Environmental Hearing Board 
that we are appealing the issuance of Pennit No. 
ENC 02-58 that was issued to Independent Enterprises, 
Inc.. Box 221 Bridgeville, Pa. 15017. The appeal 
papers will be returned to your office as soon as 
they arrive." 

The :board treated this mailgram as the filing of an appeal under its Rule 25 Pa. 

Code 21.5l(a), assigned a docket number, and on Septanbe.r 19 sent appellant its 

standard "Acknowledgarent of Appeal" fo:rm requesting the further infonna.tion re-

quired by Rules 21.51 (b) - (f), with the warning that the appeal might be dismissed 

if the requested infonna.tion was not furnished by appellant within ten days. 
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Enterprises, in its notion and supplemental notion to quash the appeal, 

grants that the September 18, _19"80 mailgram constituted a filing of an appeal 

(see paragraphs 7 and 10 of Enterprises' notion and paragraph 6 of its supplemental 

notion). However, Enterprises affinns that it never received a copy of the mail­

gram, an affinnation not denied by appellant. A p~ly canpleted notice of appeal, 

containing all the infonnation required under Rule 21. 51, was not received by the 

board until October 8, 1980, after the :toard--on October 2, 1980-had sent appel­

lant a second request for the required additional infonnation; a copy of this 

notice of appeal was mailed to Enterprises by appellant o~ October 4. Thereafter 

Enterprises. noved to quash the appeal on a number of grounds, which in essence 

are: 

(1) The appeal was not filed until after the .30~y period specified 

by 25 Pa. Code 21.52(a). 

(2) Because notice of the appeal.was not served on Enterprises until 

October 4, 1980, nore than 10 days after the :toard received the 

Sep"tenlqer 18, 1980 mailgram, the appeal was not properly perfected, 

in violation of Rules 21.52(b) and 2l.Sl(f) (3). 

(3) A copy of the appeal was not sent to the DER office which issued 

the pennit until October 6, 1980, in violation of the lO~y re­

quirement of Rule 2l.Sl(f) (1). 

(4) Appellant failed to supply the infonnation requested by the l::x:lard 

until October 8, nore than 10 days after the l::oard first requested 

this information on September 19, 1980. 

(5) Enterprises I which at considerable cost has completed or nearly 

completed construction of the culvert, is substantially prejudiced 

and harrred by appellant's failure to tilrely file and perfect his 

appeal. 
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For reasons set forth below, these grounds are rejected, and the rrotion is denied. 

Rule 21. 52 (a) reads: 

"Except as specifically provided in §21.53 of this title 
(relating to appeal nunc pro tunc) , jurisdiction of the 
Board shall not attach to an appeal from an action of 
the Department unless the appeal is in writing and is filed 
with the Board within 30 days after the party appellant 
has received written notice of such action or within 30 
days after notice of such action has been published in the 
Pennsy Zvania BuZ Zetin unless a different t:irre is provided by 
statute, and is perfected in accordance with subsection 
(b) of this section." 

As the Rule itself states, and as our courts have held, the requirements of Rule 

21.52(a) are jurisdictional. Rostosky v. DER, 26 Pa. Conm. ··478, 364 A.2d 761 

(1976); Lebanon County Sewage CounaiZ v. DER, 34 Pa. Conm. 244, 382 A.2d 1310 (1978) • . 
The board has jurisdiction over the appeal if the 30-day requirement is met and if 

the appeal is perfected in accordance with the requirements of Rule 21.52 (b). It is 

clear fran Rules 21.52 (b) and 21.52 (c) that service of notice of the appeal on the 

penni ttee is the only essential requiranent for perfection of the appeal. The Rules 

do not specify any fixed time period (akin to the 30-day time period for filing) 

within which the appeal must be perfected in order that jurisdiction may attach. 

In the instant action, appellant never received written notice that per-

mit ENC 02-58 had been granted by DER. The record does not show when ·notice of 

DER's action was published in the Pennsylvania Bulletin, but the board, as per­

mitted by 25 Pa. Code 21.109, has taken judicial notice of the fact that the date 

of publication was August 23, 1980 (10 Pa. Bull. 3471). Therefore the September 

18, 1980 mailgram, accepted by the board and by Enterprises as the filing of an 

appeal, was received by the board within the thirty-day period required by Rule 

21.52 (a), which period (according to 25 Pa. Code 21.1 (c) and 1 Pa. Code 31.12) 

expired September 22, 1980. It follows that Enterprises' grotmd (1) for quashing 

the appeal must be rejected. 
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The J:::oard 1 s present Rules of Practice and Procedure, 25 Pa. Code 21.1 

et seq., became effective August 1, 1979. Sections 21.51 - 21.53 of. the present 

Rules replace Section 21.21 of the previous Rules. Section 21.5l(f) (3) of the 

present Rules, requiring appellant to serve a COP.;{ of his notice of appeal on the 

pelJ'llittee within 10 days after filing his appeal, repeats the requirement in 

Section 21.21 (b) ( 3) of the fo:crer Rules. Section 21. 21 (d) of the fanner Rules 

read: 

"Failure to comply with this section shall be a­
sufficient basis for dismissing the Appeal. The 
actions of the Departrrent of local agency shall 
be final as to any person who fails to file an 
appeal or to perfect an appeal pursuant to this 
section." 

On the basis of the language just quoted, the l:oard in the past has held that 

failure to serve a COP.;{ of the notice of appeal on the penni ttee within the t.:i.ne 

period specified by the Rules required quashing of the appeal. AUegheny River 

Protective Association, Ina. v. DER, EHB Adjudication, Docket No. 73-452-c (.issued 

August 12, 1975) • 

The language of Section 21.21 (d) of the fanner Rules has been dropped 

fran the present Rules, however. Consequently, it is the plain meaning of the 

present Rule 21. 52 (a) that failure to perfect the appeal within ten days after 

filing the appeal, by serving a notice of appeal on the pe.nni ttee, does not have 

the board 1 s _;jurisdiction over the appeal. The roard 1 S jurisdiction cannot attach 
. . 

until the appeal is perfected by service of the notice of appeal, but once t.?e 

appeal has been perfected the board can take jurisdiction if the appeal has been 

filed within the 30-day period specified in Rule 21.52 (a) • 

Whether the board should take jurisdiction depends on whether the inteJ:val 

between filing of the appeal and its perfection has been unreasonably long. This 

standard, applicable in circumstances when (as in the roard 1 s present Rules) there 
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is no fixed time limit within which the appeal must be perfected, has been articu­

lated by our Supreme Court in several analogous cases. Hodge v. Me-Bee Co., 429 

Pa. 585, 240 A.2d (1968); Fortieth St. and FaiT'ITlount Ave. Chu:zoah of God v. Hawes, 

437 Pa. 407, 263 A.2d 344 (1970). In }?articular, the Hodge opinion states: 

"Section 4 of the Act of 1897, as amended by the Act 
of March 12, 1925, P.L. 32, provides that appeals must 
be filed within three calendar rronths fran the entJ:y 
of the order appealed fran (in this case the order was 
entered January 26, 1967, thus :rraking the final day for 
filing April 26, 1967); however, neither section 4 nor 
section 2 sets a mandatory time limit for perfection of 
this appeal. . NevertheleSs, i;:his Court has held that 
while the appeal need not be perfected within the three 
nonth period for filing, it nnJSt be perfected within a 
reasonable t.i.ne thereafter, or else be quashed. " 
(Erfi:>hasis in the original) 

In the instant action,· Enterprises was served with notice of the appeal 

on October 4, 1980 (see Rule 21. 33 (a)) • This date is only 16 days after the appeal 

was filed on September 18, 1980, · and a rrere six days past the 10-day period allowed 

for such service under Rule 21.51 (f) (3) • In the l:x::>ard' s opinion, these dates do 

not warrant the holding that appellant waited an unreasonable t.i.ne before perfecting 

his appeal, especially in view of the Pennsylvania Code's general precept (1 Pa. 

Code 31.2) that the rules shall be liberally construed to secure a just detennination 

of the issues. Therefore Enterprises' ground (2) for quashing the appeal is rejected. 

For similar reasons, Enterprises' grounds (3) and (4), which are based on relatively 

trivial Rule violations that in no way prejudiced Enterprises, also are rejected. 

As for Enterprises' ground (5) for quaShing the appeal, it is r:ossible 

that Enterprises has been substantially prejudiced by appellant's delay in giving 

notice of his appeal. However, this r:ossibili ty cannot be the basis for quashing 

the appeal. M:Jreover, it is not clear that Enterprises changed its r:osition in 

reliance upon appellant's delay in giving notice. There is no allegation that 

Enterprises awaited the tennination of the 30-day appeal period before it began 
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construction. If Enterprises began construction within the 30~y period it 

was, of course, assuming the risk of an appeal and a subsequent rrodification or 

renocation of its penni.t. 

ORDER 

AND ~, this 11th day of December, 1980, it is hereby ordered that 

the rotion to quash the appeal of Fay Czambel, filed by Independent Enterprises 

at EHB Cocket No. 80-152-B, is hereby denied. 

DATED: December"ll, 1980 

cc: · Bureau of Litigation 
Richard S. Ehmann, Esquire 
Ha.n:y S. Rosenthal, Esquire 
R. Czambel, Sr. 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
Blackstone Building 
First Floor Annex 
112 Market Street 

Harrisburg, Pennsylvania 17 1 0 I 
(717) 787-3483 

GILBERL' L. JR. & JOYCE B. 
IDNGWELL, et al 

Docket No .. 80-002-w 

v. 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 
and NEWBERRY 'IOWNSHIP SUPERVISORS, Penni ttee 

OPINION AND ORDER SUR 
M:Yl'IONS 'IO DISMISS APPEAL 

Appellants all are residents of Cragnoor Village, a subdivision within 

Newberry Township, York County. In the fall of 1978, DER, after receiving many 

complaints of malftmctioning on-lot sewage systems fran residents of Newberry 

Township, ordered the Township to prepare ·a revised Official Sewage Facilities 

Plan. On August 14, 1979 the Township finally adopted a revised plan. On 

September 28, 1979 DER approved that :r;:ortion of the plan pertaining_ to the western 

region of the Township, but disapproved the plan for the Township 1 s eastern region. 

Cragnoor Village lies in the disapproved eastern region. On November 4, 1979, 

after further discussions with the Township, DER decided to approve the entire 

Township plan with the sole exception of that :r;:ortion of the plan pertaining to 

Cragnoor Village. Seven individual appeals of this action of DER 1 s were filed. 
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The I.ongwells also have filed an apPeal (hereinafter the Longwell appeal} alleging 

that DER failed to resp:md to a private request for plan revision rcade pursuant 

to 25 Pa. Code 71.17 (a). All these appeals were consolidated on Jant.Ja.I:Y 25, 1980. 

Now, after lengthy settlement discussions failed to resolve the dispute, DER and 

the Township have rroved to dismiss all the consolidated appeals for lack of 

standing, and to dismiss the Longwell appeal for failure to comply with the re­

quirements of 25 Pa. Code 71.17(a) and of Section 5(b) of the Pennsylvania SeYage 

Facilities Act, 35 P.S. 750.5(b}. 

The criteria for standing have been set forth by our Supreme Court in 

WiUiam Penn Pazoking Ga:rage, Inc. v. City of Pittsbu:rgh, 464 Pa. 168, 346 A • .2d 

269 (1975), as follows: 

"[O]ne who seeks to challenge goverrmental action must 
show a direct and substantial interest in the sense 
discussed al::xJve. In addition, he must show a sufficiently 
close causal connect between the challenged action and 
the asserted injury to qualify the interest as 1 imrediate 1 

rather than 1 rarote 1 
• " 

DER and the Township argue that the appellants do oot have standing to file 

their individual appeals under this standard because whereas the appellantS are 

residents of Cragm:::or Village the action of DER being appealed is an approV?U 

of the seYage plan revisions for areas of the Township other than Cragrroor Village. 

This argument is specious. Although it is true that many of the inartfully 

pleaded individual appeals, completed by .the appellants pro se without the assis-:­

tance of counsel, suggest the appellant;s are seeking solely to overturn the plan 

approval, but it is apparent from the record that the gravam:n of the appellants' 

complaint is DER' s exclusion of Cragm:::or Village from the approved plan area. 

The Kinsey appeal, Cocket No. 80-007-w, explicitly states: 

"In view of the close proximity to the expected se..;ers 
and the :rrany problems being experienced by home owners 
in Cragm:::or Village, it is requested that Cragmoor Vil­
lage be included in the area of the propJsed sewer 
project." 
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It is concluded thci.t appellants do have standing to prosecute their individual 

appeals. As for the IDngwell appeal, 25 Pa. Code 71.17 clearly gives the 

IDngwells standing to appeal DER' s refusal to even respond to their private re-

quest for a DER order to Newberl:y Township requiring revision of the TcM.nship' s 

plan for Cragrroor Village so as to meet the sewage disposal needs of the Cragrroor 

Village area. The rrotions to dismiss for lack of standing are rejected. 

· In the board's view DER and the Township have inadequately supported 

their argu:mmt that the IDngwell appeal fails to canply with the requirements of 

25 Pa. Code 71.17 (a) • The IDngwell appeal rrakes reference to Mr. IDngwell' s 

letter to DER dated August 15, 1979, the day after the 'I'amlship adopted its re­

vised plan. This letter clearly alleges the Township's August 14 plan will oot 

meet the needs of Cragrroor Village residents, and gives reasons for this allega-

tion; whether these reasons were or were oot cogent is irrelevant here because 

the IDngwells never received the response f~ DER required by Secti~n 71.17 (d). 

DER and the Township also argue that the I.ongwell appeal must 1:e dis­

missed because there has been no showing of a::mpliance with 35 P. S. 750. 5 (b) , which 

states the request to DER to order the Township to revise its official plan must 

be preceded by a prior denand upon and refusal by the municipality (in this instance 

the Township) to perfonn the requested revision. Indeed the IDngwells have oot 

made this showing. However, nothing in Section 750.5(b) requires that the private 

request for revision must state~ its face that such a demand was made or that 

such an allegation need be contained in a ootice of appeal from DER' s refusal to 

order a plan revision. Indeed, 25 Pa. Code §71.17 which sets forth what must 1:e 

contained in a private request for revision, does oot require such an allegation. 

It seems highly. l.mlikely, that IDngwell ~uld have pursued his present 
' •tl)t ,..-5). 
time consuming and expense- of oo~ of action unless the Township had already 
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refused to revise its plan on his request. However 1 this is if anything a matter 

to be considered at the hearing on the merits rather than at this stage of the 

proceeding. 

ORDER· 

AND NCW 1 this 11th day of Decanber 1 1980 1 it is hereby ordered that 

the notions to dismiss 1 filed by the Ccmronweal th and by Newberry Township 1 be 

denied for each and every appeal consolidated under EHB Dxket No. 80-002-w. 

DATED: December 11, 1980 

cc: Bureau of Litigation 
William R. Sierks 1 Esquire 
Ten:y R. Bossert, Esquire 
C. Kent Price, Esquire 
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EDWARD WAYNE Burz 

v. 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
I 

Blackstone Building 
First Floor Annex 
112 Market Street 

Harrisburg, Pennsy Jvania 171 OJ 
(717) 787-3483 

Docket No. eo-144-H 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 
and EAST IAMPET.ER 'IOVNSHIP SEWER AUI'IDRITY I Pe.nnittee 

OPINION AND ORDER 

The instant appeal was filed on or about Septeniber ll, 1980 fran DER's 

issuance of sewer extension peDmit No. 3679419 on or about June 6, 1980. The 

sewer extension authorized by DER ~uld pennit the connection of twenty-seven 

existing houses to the East Lampeter Sewer Authority's sewer system. 

DER has rroved to dismiss the instant appeal as unt:i.rcely and the appel-

lant, apparently without the assistance of counsel, has responded to DER's notion 

in an info:nnal manner. Nevertheless, it does appear that on June 7, 1980 the 

ma.jor substantive provisions of a settlement agreerrent before DER and East 

Lampeter Township Sewer Authority were published in a notice in the Pennsylvania 

Bulletin. This notice stated that "The DER will issue a sewage extension peDmit, 

but connections to the extension will be l.llni ted to 27 existing homes documented 

as public health hazards." The said notice called for appeals from the settlement 
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agr~t to be filed within 20 days of the publication. 

DER argues that since the appellant 1 s appeal was not filed within 

twenty (20) days of the published notice it is tmtimely. 

The appellant 1 s rejoinder is that he did not see the notice in the 

Pennsylvania Bulletin, a publication he does not receive, and that he did appeal 

within 30 days from receipt of a letter fran East I..arrq;:eter Township infonni.,ng 

him that DER had issued the pennit to construct sewers. in his area. 

In the orc:linal:y case, the appellant 1 s arguments ~uld not prevail; 

25 Pa. Code §21.53 (a) clearly acknowledges publication iz?. the Pennsylvania Bul­

letin as legally effective notice. M:Jreover, this board simply has no juris­

diction over an tmtimely appeal and therefore no discretion to consider e::;pllties 

which may favor the appellant. Rostosky v. Commoru;;ealth of PennsyLvania~ DER, 

26 Pa. Ccmronwealth Ct. 478, 364 A.2d 761 (1976); Cha:J:ol,es J. Bonzer v. DER, EHB 

Docket No. 80-133-B (issued September 24, 1980). 

In this case, however, ~ factors are present which tip the balance 

in favor of the appellant. First of all, as quoted al:ove, the notice published 

in the Pennsylvania Bulletin indicates that ·a pe:mri.t "will be issued", when, in 

fact, it already had been issued by DER as of the date of publication. The 

l:oard does not imply that this not?-ce was deliberately misleading but, clearly, 

one could have been misled by this notice in awaiting the issuance of the p:rmi t 

and notice of this issuance as the appealable event. Apparently, no separate 

notice of the issuance of the r;::ennit was ever published. Thus,· the appellant 

was never advised, by pUblication in the Pennsylvania Bulletin, of the event 

he ~uld challenge here; the issuance of the permit and therefore the requirements 

of §21. 53 (a) have not been met by DER. 

- 519 -



.. . . 

In addition, Mr. E. Wayne Butz, received correspondence fran DER in 

the past concerning the proposed sewer extension. (See the letters of May 18, 

1979 and November 2, 1979 attached to the Notice of Appeal.) In fact, the 

November 2, 1979 letter was a copy of DER's denial of the sewer extension per­

mit (UJ;X>n the appeal of which actl.on the settlement agreement in question here 

was based.) 

Although specific notice is not required by the law or regulations, 

where, as here, there has been on--going course of conduct which v.ould encourage 

a citizen in the appellant's FOsition to assume that he v.ould be notified of 

any further develop:nents regarding the proposed sewer system extension, it ~uld 

seem to constitute a breakdown in 'the official machinery of the type contemplated 

in 25 Pa. Code §21.53 for DER to avoid sending personal ootice of the grant of 

the pe.nni.t in question. 

ORDER 

AND NCM, this 15th day of December, 1980, DER's rrotion to dismiss is 

hereby denied. 

cc: Bureau of Litigation 
Lynn Wright, Esquire 
Edward Wayne Butz 
William E. Chillas, Esquire 

DATED: December 15, 1980 

ENVIRONMENTAL HEARING OOARD 

Jl~:ftb~ 
Manber 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 

Blackstone Building 
F"11st Floor Annex 
112 Market Slreet 

Harrisburg, Pennsylvania 17 J 0 t 
(717) 787-3483 

GEORGE CAMPBELL, et al and 
SUSQUEHANNA. mUNI'Y EOARD OF CDMMISSIONERS 

v. 
CDMM)NWEALTH OF PENNSYL'VANIA, 
DEPARIMENT OF ENVIroNMENTAL RESOURCES 
and LYN<XYIT ffiRPORATION and AR1'HUR Sa::YIT 

* * * * 
SUSQT.JEHANNA O)UNI'Y EOARD OF CCM-ITSSIONERS 

v. 
cn.MJNWEALTH OF- PENNSYLVANIA, 
DEPARIMENI' OF ENV'IRONMENTAL RESOURCES 
and LYNCDIT ffiRPORATION . . 

OPINICN AND ORDER ,. 

Consolidated Docket No. 76-117-H 

Docket Nos. 76-117-H 
80-012-H 
80-031-H 
79-121-H 

Docket Nos. 80-105-H 
80-116-H 
80-138-H 
80-172-H 

This is the third opinion and order issued by this board regarding 

rrost of the above-captioned matters. (It is only the first such order for 

80-172-H.) 

The original appeal of those set forth in the caption was the appeal 

filed at 76-117-H on Sep~ 3, 1976, by George campbell and eleven other per­

sons, from the issuance by DER. of Solid Waste Pe:rrnit No. 101025 and Industrial 

Waste Pennit No. 5876201 which pennits approved the operation of a sanitary 

landfill on 70 acres of land in Ne<.v Milford Township, Susquehanna Count;y. Lyncott 

Cort=aration, of which the pennittee. Arthur Scott is a -principle officer, oper­

ates said landfill and has intervened in all the above matters. 
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A. 76-ll7-H Jllbtion to Dismiss Susquehanna County 

Susquehanna County filed a petition to intervene in this appeal, and 

Lyncott "filed a notion to quash the County 1 s petition to intervene. On Februal::y 1, 

1980 this l:x:>eu'd issued an opinion and order granting Susquehanna County 1 s petition 
. . 

to interVene and denying Srott 1 s notion to quash the said petition. Subsequent to 

the February 1, 1980 opinion and order, Carmonwealth Court issued a decision re­

garding the standing of a numici:pali ty to appeal from.: DER 1 s issuance of a solid 

waste penni.t to this l:oard, Strasbu:I'g Associates v •. Newlin T<:JWnship, Pa. 

Conm:>nwealth Ct. __ , 415 A.2d 1014 (1980). 

Lyncott requested a reronsideration of the board 1 s February 1 opinion 

on the basis of St;rasbu:I'g and on October 14, 1980 Lyncott 1 s notion to dismiss the 

County 1 s petition to intervene was again denied. 

The Honorable Thomas M. Burke who was the board member who drafted both 

of the above opinions1 has recently· resigned f:rom the board and all of the al:cve­

captioned _matters have been reassigned to ooard member Dennis- J. Harnish. Now, 

Lynrott has again noved this board to reconsider (this ti.ma en bane) its notion to 

dismiss. 

The board will not grant this request for the following reasons: 

First of all, under the 1::oard 1 s rules providing for rehearing or recon­

sideration, 25 Pa. Code §21.222 (a), rehearing or reconsideration shall not be granted 

unless either the decision rests on a legal ground which the parties did not have 

an oppJrtuni ty to brief or crucial facts as set forth in the application are not 

as stated in the decision. In the present matter neither of the al:cve criteria 

. has been satisfied. We haven 1 t yet proceeded to a hearing on the merits in this 

matter so the board 1 s opinions have, obviously, rested solely UFQn procedural (rather 

than substantive) factS; none of which is in dispute. Moreover, Lyncott's brief 

1. The February 1, 1980 opinion was signed by both the then present board 
rrembers. 
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on reconsideration stresses Strasbu.:rg~ supra, which was, of o::mrse, briefed prior 

to the October 14_, 1980 opinion. [See with regard to reconsideration, the ooard' s 

opinion in E. AI>thu.:r Thompson~ et aZ v. DER, EHB Docket No. 79-185-H (issued 

December 4, 1980)]. 

The OOa.rd, notwithstanding the atove, might l:e rrore inclined to grant 

reconsideration if the rroving party had clearly dem:Jnstrated that the ooard' s Octo-

ber 14, 1980 opinion was in error; this was oot the case. The key issue is whether 

intervention pursuant to -the l:oard' s Rule 21. 62 is governed by the sane standing 

standards _as apply under the board's Rule 21. 52. 

Lyncott has cited no authority on this issue. The camonweal th, in its 

rnem:Jrandum of law in support of pe:oni.ttee' s petition for reconsideration, has 

cited several opinions but none of these seem deteJ:minative. It ~s true, of 

course, as stated by DER, that the l::x;:>ard, in Township of MiddZe Pa:r:ton v. DER~ 

et aZ, EHB Docket No. 80-122-w (becetlber 2, 1980) denied a pennit for leave to 

intervene filed by Dauphin County, but the implication drawn fran this order by 

DER is belied by the board's opinion and order at the sane caption (issued Novern-

ber 3, 1980) wherein the l:oard deferred action on a :rrotion to dismiss Middle 

Paxton Township as an intervenor to the same proceeding. 2 

DER' s citation of CentenniaL School- District v. Co7TU71onweaZth .. Department 

of Education, 47 Pa. Conm:Jnw~th Ct. 428, 408 A.2d 211 (1979) is also inapposite. 

As DER admits, the CentenniaL decision does oot state what, if ~, administrative 

rules of intervention were being considered by the Court. Clearly 1 however 1 the 

rules of this l:oard were not being considered in CentenniaL_, supT>a, and· so that 

decision has no detenninative force here. 

2. Thus I the ooard Is decision not to penni t the County Is intervention was 
based on the question of adequacy of representation, i.e., what could the County 
add ~.s a party to the hearing when a citizens group and a tcwnship were already 
parties. 
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The board • s own research has verified Mr. Burke' s detennination that 

there is a difference between the standing necessary to initiate an adrninistra-

tive action and that necessary for intervention in an on-going action. Kenneth 

CUlp Davis, the authorati ve c:x:mnentator on administrative law, - in Section 22. 08 

of his Administrative Law Treatise, has explored the relationship between standing 

and intervention. Mr. Davis notes: 

"The central problem of intervention is usually 
the disadvantage to the tribunal and to other parties 
of extended cross-examination ••• No constitutional re­
strictions affect intervention; standing to obtain 
review is substantially affected by the constitutional 
requirement of case or controversy. Intervention rreans 
rrere participation in a proceeding already initiated -
by others: obtaining judicial review neans instituting 
an entirely new judicial proceeding." 

'nlus, Mr •. David found that in a number of cases parties who had rightfully 

intervened in administrative proceedings were held ?Ct to have standing to obtain 

judicial, review of administrative decisions growing out of those proceedings or to 

initiate:;proceedings on their own. Pittsbta-gh and West ViPginia R.R. v. U.S., 281 

U.S. 479,:r. 486; 50 S. ct. 378, 381; 74 L. Ed. 980 (1930) also see Boston Tow Boat 

Company v. U.S., 321 U.S. 632, 64 S. ct. 776, 88 L. Ed. 975 (1944). 

Even under the presumably less liberal criteria of the Pennsylvania Rules 

of Civil Procedure, intervention has been granted to parties who probably did not 

have standing to initiate legal actions. Pursuant to Pa. R.C.P. 2327 (4) a person 

not a party to an action shall be penni tted to intervene therein if " •.. ( 4) the 

determination of such action may affect any legally enforceable interest of such 

person ..• " 

As per Goodrich-Amrarn 2d §2327:7 p. 374, discussing Pa. R.C.P. 2327(4): 

"The exact roundaries of the legally enforceable 
interest are not clear. It owes its origin to the 
desire of courts to prevent the curious and the meddle­
SJme from interfering with litigation not affecting 
their rights. The result is a flexible, although uncer­
tain rule whose application in a given case calls for 
careful exercise of discretion and a consideration of all 
the circumstances involved." 
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It is clear that the interests of Susquehanna Comlty in the above­

docketed matter arise above those of the merely curious and meddlesome and thus, 

on the theory stated above, the County should qualify for intervenor status pur­

suant to Pa. R.C.P." 2327(4). M:Jreover, the only relevant citation under Pa. R.C.P. 

2327 would seem to s'lJP!X)rt the County's right to intervene. In Tri-Township Citi­

zens Association v. Strausbaugh, 64 D & C 2d 256, 15 Adams L. J. 191 (1974), the 

issue before the Adams County Court was whether the County could represent the 

interests of its citizens and taxpayers with regard to the appeal fran a town­

ship's approval of a· subdivision plan for the Olarnita ~veloprent. A citizens 

group opp:Jsed to the developnent was vigorously contesting the t.cwnship' s approval 

while, it appeared to the court, that the township was not defending its approval. 

Thus, the Court after discussing the projected incorre and tax receipts ~rom Charni t 

and the p:>ssible loss in value of the Charnita lots owned by County residents if 

the subdivision plan were overturned, penn:itted the County to intervene. 

Clearly, the interests of Susquehanna County in the instant matter are 

at least as .:imnediate; substantial and direct as those of Adams County in the matte: 

discussed above and thus, the intervention of Susquehanna County would seem to be 

supported by the reasoning of_ Tr{-Township~ supra. 

B. 76-117-B M:Jtion to Dismiss George Campbell, et al 

Lyncott, on October 2, 1980, also noved to dismiss the appeals of 

George campbell and the other individual appellants. On Novernl:er 10,.1980 the 

roard received copies of an entry of appearance of counsel on behalf of individual 

appellants and a request for an extension of time in which to respond to Lyncott''·s 

notion to dismiss. The roard ordered the parties to file replies and briefs 

concerning this -notion on or before Decernl:er 5, 1980 and on Cecernber 5, 1980 the 
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mard received the answer and brief of the indi vidial respondents. On the basis 

of these facts alone it is clear that the individual appellants have been actively 

prosecuting their appeal; the long periods of inactivity in this matter appear 

to be the result of the atterrpts of this board and the parties to amicably re-

solve the dispute .i In these circumstances, dismissal of the individual appellants 1 

appeals seems far too harsh a response to any delay their lack of colm.Sel may have 

caused. Particularly, this is so since Lyncott has not even averred any prejudice 

by reason of the delay and, on the contrary, ~uld have seemed to have benefited 

by the ot;:eration of the landfill since 1976. 

c. M:>tions to ·oismiss Susquehanna County 1.s appeals at 79-121-H; 80-012-H; 
80-03l~H; 80-lOS~H; 80-116-H; and 80-138-H 

Prior to its arrendirent this sumner, the Pennsylvania Solid Waste Manage­

m:mt Act, 35 P.S. §§6001 et seq~, did not provide for the disposal of. hazardous 

wastes d~ignated as such. 

Instead, DER atten¥?ted to C:ope with the problem of hazardous wastes by 

issuing solid waste pennits and then supplanenting these pennits with specific 

pennissions to dispose of hazardous wastes at the pennitted site. 

In the present matter, DER, f:rom time to tilne, has issued specific ap-

provals to Stabatrol Corporation to dispose of specified chemical wastes at thE; 

Lyncott landfill. The County (but not the individual appellants) has appealed 

from the issuance of six of the said approvals at the docket numbers set forth 

imrediately above. It would appear that these approvals anount to permit m::xli­

fications and thus are appealable actions. On the other hand, it \\Ould also atr. .. 

};ear that these actions are gove.n1ed by the Strasbu:r>g decision with regard to the 

·County 1 s standing since each of these m:xlifications occurred under the "old" 

Solid Waste Management Act. 
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The l::oard's opinion of October 14, 1980 makes no attempt to distinguish 

StrasbUPg~ ,supra, with regard to these appeals but cites the p:>ssibility of con-
\ 

fusion as a: reason to avoid dismissing these appeals. S.ince I believe that these 

appeals are) gov~ed by StrasbUPg ~ supra, I believe they nust be dismissed since 

standing is a jurisdictional issue so that, even if dismissing these appeals re­

sults in greater confusion in tl:ying EHB 76-ll7-H, these appeals still cannot be 

considered by this l:x:lard. Wayne J. Busfield~ et al v. Commonwealth of Pennsylvania 

DER and George Kuehnle and the Cit;y of Philadecphia, EHB Docket No. 77-128-W, 

(decided September 26, 1980} and Franklin Township and County of Fayette v. Common-

wealth of Pennsylvania~ DER and· Elwin Fa:rms~ Inc., EHB Docket No. 80-090-B, (de­

cided October 15, 1980); Borough of Jefferson v. Commonwealth of Pennsylvania~ 

DER and Fern VaZZey Industries, EHB Docket No. 79-065-B (issued November 26, 1980) . 

D. M:ltion to Dismiss Susquehanna County's appeal at 80-172-H 

The final matter to discuss herein is the penni ttee' s rrotion to dismiss 

the County's appeal docketed at EHB J:bcket No. 80-172-H. This appeal, like the 

others discussed imnediately al::ove, involves the County as the sole appellant and 

is from a DER letter allowing the disposal of certain industrial waste at the 

Lyncott site. The only p:>int of distinction betwec...n this situation and those dis­

cussed irrmediately al::ove is that the DER action appealed at 80-172-H tcok place on . 

September 19, 1980. 

The neN Solid Waste Managerrent Act, Act No. 1980-97 which was enacted 

July 5, 1980, 35 P.S. §§6018.101 et seq., becaire effective September 5, 1980. Thus 

the DER action which has bec...n appealed at 80-172-H must be governed by the new 

Act rather than by the Act interpreted by Ccmn::mwealth Court in StrasbUPg_, supra. 
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This is a distinction of so.ne importance since, in Section 504 of the new 

Act, counties are given specific review and rea:mnendato:ry powers with regard to J?er­

rni ts for the disposal of hazardous wastes. 

We need not and do not decide here whether the new Act does legislatively 

overnile Strasburg, supra, and therefore grant the County standing. We do, how­

ever, find that Section 504 sufficiently beclouds Strasburg, supra, as to encourage 

us to defer any decision on Lynoott' s irotion to dismiss 80-172-H pending a hearing 

on the rrerits. (See MiddZe Pa:r:ton Toumship, supra.) Of course, we w:>uld expect 

the parties to again address the issue of the County's standing in 80-172-H in 

their post-hearing briefs. 

We should note further, at this point, that 8Q-172-H will be consolidated 

for. hearing with 76-117-H since both appeals question DER's approval of the dis­

posal of certain types of industrial waste (which rray be hazardous waste under the 

new Act's definition) at Lyncott's Miford Township site. 

ORDER 

AND NCM, this 19th day of December, 1980, it is hereby ordered that: 

1) Lyncott' s notion to dismiss the intervention of Susquehanna County 

at EHB Docket No. 76-117-H is denied. 

2) Lynoott' s notion to dismiss the appeals filed by George campbell, 

et al at EHB Docket No. 76-117-H is denied. 

3) Lynoott' s notions to dismiss the appeals filed by Susquehanna County 

at EHB Docket Nos. 79-121-H, SQ-012-H, 8Q-031-H, 80-105-H, 80-116-H, 80-138-H are 

granted. 

4) Action is deferred on Lyncott' s Irotion to dismiss the appeal filed 

by Susquehanna County at 80-172-H and the Irotion to strike filed by Lynoott at 

this caption is denied. 
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5} The appeal at EHB Cock.et No. 76-117-H is consolidated with the apt: 

at EHB Docket No. 80-172-H. 

6} George Ccmpbell. and the individual appellants shall file their 

pre-hearing menorandum in 76-117-H on or before January 12, 1981. 

7} CCJnpliance by Susquehanna County with Pre-Hearing Order No. 1 isst· 

in 80-172-H is continued until January 12, 1981; otherwise the said order rerrains 

effective. 

cc: Bureau of Litigation 
Louis A. Naugle, Esquire 
Gerald C. Gr:ilnaud, Esquire 
Robert J. Shostak, Esquire 

DATED: December 19, 1980 
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ENVIRONMENTAL HEARING EOARD 

PAUL E. WAT.ERS 
Chainnan 
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Manber 


