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FORWARD

In this volume are contained all of the final adjudications of the
Envirommental Hearing Board issued during the calendar year 1980.

This Envirommental Hearing Board was created by the Act of December
3, 1970, P.L. 834, which amended the Administrative Code of 1929, Act of
April 7, 1929, P.L. 177, as amended. The Act of December 3, 1970,
camonly known as "Act 275", was the Act that created the Department of
Envirommental Resources. Section 21 of t:hat Act, §1920-A of the Admini-
strative Code, provides as follows:

"§1921-A ~ Environmental Hearing Board

(a) The Environmental Hearing Board shall have
the power and its duties shall be to hold hearings and .
issue adjudications under the provisions of the act of
June 4, 1945 (P.L. 1388), known as the "Administrative
Agency Law," or any order, permit, license or decision
of the Department of Envirormental Resources.

(b) The Envirommental Hearing Board shall continue
to exercise any power to hold hearings and issue adju-
dications heretofore vested in the several persons,
departments, boards and camnissions set forth in section
1901-A of this act.

(c) Anything in any law to the contrary notwith-
standing, any action of the Department of Envirormental
Resources may be taken initially without regard to the
Administrative Agency Law, but no such action of the
department adversely affecting any person shall be final
as to such person until such person has had the oppor-
tunity to appeal such action to the Envirommental Hearing
Board; provided, however, that any such action shall be
final as to any person who has not perfected his appeal
in the manner hereinafter specified.

(d) 2n appeal taken to the Envirommental Hearing
Board fram a decision of the Department of Environmental
Resources shall not act as a supersedeas, but, upon
cause shown and where the circumstances require it, the
department and/or the board shall have the power to
grant a supersedeas.




(e) Hearings of the Envirommental Hearing Board
shall be conducted in accordance with rules and regula-
tions adopted by the Envirommental Quality Board and
such rules and regulations shall include time limits
for taking of appeals, procedures for the taking of
appeals, location at which hearings shall be held and
such other rules and regulations as may be determined
advisable by the Environmental Quality Board.

(f) The board may employ, with the concurrence
of the Secretary of Envirormental Resources, hearing
examiners and such other personnel as are necessary
in the exercise of its functions.

(g) The Board shall have the power to subpoena
witnesses, records and papers and upon certification
to it of failure to cbey any such subpoena, the
Camorwealth Court is empowered after hearing to enter,
when proper, an adjudication of contempt and such
order as the circumstances require."

In addition, the Board hears civil ée.nalties cases pursuant to The
Clean Streams Law, Act of June 22, 1937, P.L. 1987, as amended, 35 P.S.
§691.1, et seq. and the Air Pollution Control Act, Act of January 8,
1960, P.L. 2119, as amended, 35 P.S. §400l et seq. and reviews the
Department's assessments of civil penalties under Section 605 of the
Solid Waste Management Act, Act of July 7, 1980, P.L. 380, 35 P.S.
6018.605 and under Section 13 of the Surface Mining Conservation and
Reclamation Act, Act of May 31, 1945, as amended, November 30, 1971,
52 P.S. 1396.22.

Although the Board is made, by §62 of the Administrative Code, 71
P.S. 62 an administrative board within the Department of Envircormental
Resources, it is functio_hally and legally separate and independent. Its
Chairman and two members are appointed directly by the Governor, with

the consent of the Senate:L and their salaries are set by statute.2 Its

l. Administrative Code, §472.71 P.s. §180-2.

2. Act of September 2, 1961 (P.L. 1177, No. 525) as amended November
8, 1971 (P.L. 535, No. 138).




secretary3 is appomted by the Board with the approval of the Governor.
The depérunent is a party before the Board in most cases.4 Other

parties include recipients of DER orders, penalt;ies assessments, permit

denials and modifications and other DER actions. Third party appeals

from permit issuances are also cammon in which cases. the permittees are

also parties.

3. The current Secretary of the Board is M. Diane Smith, who was
appointed on April 1, 1976.

4. The one exception has been appeals from decisions of municipalities
and county health departments under the Pennsylvania Sewage Facilities
Act, Act of January 24, 1966, P.L. 1535, as amended, 35 P.S. §750.1, et
seq. That exception was eliminated for the future by amendments to the
Pennsylvania Sewage Facilities Act enacted July 22, 1974, (Act 208).
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COMMONWEALTH OF PENNSYLVANIA

ENVIRONMENTAL HEARING BOARD

Blackstone Building
First Floor Annex
112 Market Street
Hawrisburg, Pennsylvania 17101
(717) 787-3483

UNITED STATES STEEL CORPORATION 7 Docket No. 78-165-B

. ATR POLLUTION CONTROL ACT
v. .

COMMONWEALTH OF PENNSYLVANIA -
DEPARTMENT OF ENVIRONMENTAL RESOURCES

ADJUDICATION

By Thomas M. Burke, January 4 , 1980

This matter is before the board on an appeal by th_e United States Steel
Corporation from the Deparﬁrent of Envirormmental Resources' (DER) denial
of its application for a determination that fugitive emissions from a coke -
oven pushing operation at its Fairless Works, Fairless Hills, Bucks County,
are of minor significance.

DER has moved t5 tﬁsmiss USSC's appeal on the grounds that the appli-
cation, as a matter ‘of law, fails- to meet the requirements of ‘the applicable
regulations. The board has the authority to grant a motion to dismiss where
on an appeal challenging the validity of a DER action, there is a showing
by the DER that there is no genuipe issue as to any material fact and that
DER is entitled to 'judgment as a matter of law. Summerhill Borough wv.

Commorweal.th of Pernsylvania, DER, 34 Pa. Commorwealth Ct. 574 , 383 A.2d

-1




1320 (1978) and Associates Commercial Corporation v. DER, EHB Docket No.
79-140-B (issued July 2, 1979).

. 'Bofh parties have submitted briefs on the motion to dismiss and on the
basis of the briefs we enter the following:

FINDINGS OF FACT

1. The appellant is the United States Steel Corporation, with business
offices at 600 Grant Stregt, Pittsburgh, PA.

2. The appellee is DER, the department authorized to administer the
Air Pollution Control Act, the Act of January 8, 1960, P. L. 2119, 35 P.S.

4001 et seq.

3. The appellant on September 1, 1978 submitted to the DER an appli-
cation for.a determination that fugitive emiésions'from four air contaminant
emission sourcés at its Fairless Works were of minor significance. The sources
included the plant's coke oven pushing operation.

4. The DER by letter dated November 29, 1978 denied appellant's appli-
caticn for minor significance for the coke oven pushing operaticn for the
stated reason that the application failed to comply with Section 123.1(a) (8)
of the DER's rsgulations, 25 Pa. Code 123.1(a) (8).

S. Appellant filed its application for a determination of minor sig-
nificance pursuant to 25 Pa. Code 123.1(a) (9) and 123.1(b).

6. In paragraph 5E of its application for a determination of minor
significance, appellant answered "None" to the question "Description of Con~
trol Devices, Control Measures, Enclosures, etc."

7. Appellant in paragraph 9 of the applicatién Stated that in order
to prevent emissions ﬁrom the coke oven pushing operatioﬁ it woﬁld "...maintain

"pushing schedules adequate to insure complete coking prior to pushing oven”.



8. Appellant's coke oven pushing operation is not enclosed and the

emissions therefrom are not contained.
DISCUSSION

Appellant operates two coke oven batteries at its Fairless Works. Eéch
battery is camposed of 87 ovens, attached side by side. Coke is produced
in the ovens by cooking coal at approximately 2000°F for about 18 hours. Gases
are driven off the coal into a pipeline and collected as a valuable by-product
- of the operation. What remains, the coke , is about 90% carbon. At the completion
of the 18-hour coking period, the doors on both sides of the ovens, which
stand approximately 10 feet high, are removed. A machine travelihg on rails
parallel to the battery lines up with the oven and extends a large ram throuch
the open front door, pushing the coke out the back door and into a railroad
gondola car. The coke is taken to a quenching station to be cooled with water.
The emissions which are peftinent to this appeal occur as the coke is pushed
fram the oven into the railrcad car. As the coke falls a plums with the
appearance of black smoke arises from both the coke mass and the railroad
car.

The_emissions from the coke oven pushing operation are catagorized by the
DER's regulations as "fugitive emissions", that is, they are emitted into the
atmosphere in a manner other than through a conduit such as a duct, stack, or
chimney. See 25 Pa. Code 121.1.

Fugitive emissions are governed by-25 Pa. Code 123.1. Except for thé
emissions from nine clas.ses of sources specifically listea there;'.n, Section
123.1 flatly prohibits the occurence of fugitive emissions. The purpose of
the prohibition is not 130 set a zero emission limitation but to force the
installation of equipment to collect the emissions and evacutz them to the

outdoor atmosphere thmugh a stack where they can be measured and thus controlled.




See Commonwealth of Pa, DER v. Locust Point Quarries, Inec., Pa. :

396 A.2d 1205 (1979). This controversy centers onbthe proper construction to
be given to the exceptions to the general prohibition of Section 123.1.
Section 123.1(a) states as follows:

(a) No person shall cause, suffer, or pemmit the

emission into the outdoor atmosphere of any fugitive air
contaminant from any source other than the folllowing:

(1) Construction or demolition of buildings
or structures.

(2) Grading, paving, and maintenance of roads
and streets. . .-

(3) Use of roads and streets. Emissions from

. material in or on trucks, railroad cars, and other vehicu-
lar equipment shall rot be considered as emissions from
use of roads and streets.

(4) Clearing of land.

(5) Stockpiling of materials.

(6) Open burning operations. ,

(7) Blasting in open pit mines. Emissions from
drilling shall not be considered as emissions from blasting.

(8). Coke oven batteries, provided the fugitive

air contaminants emitted from any coke oven-battery comply
with the standards for visible fugitive emissions in §§123.44
(relating to limitations of visible fugitive air contami-
nants from operation of any coke oven hattery) and 129.15
(relating to coke pushing operations) of this title.

(9) Sources and classes of sources cother than
those identified in paragraphs (1) ~ (8) of this subsection,
for which the operator has cbtained a determination from the
Department that fugitive emissions from the source, after
appr0pr1ate control, meet the follow1ng requirements:

© (i) the emissions are of minor significance with

respect to causing air pollution; and

(ii) the emissions are not preventing or inter-
fering with the attainment or maintenance of any ambient
air quality standard.

Appellant has filed an applicé%ion under subsection‘(a)(9) of Section 123.1,
requesting the DER to determine that the emissions frem the coke oven pushingA
operation are of minor significance and do not interfere with the attainment
of any ambient air quality standards and thus are exempt from the general pro-
hibition against fugitive emissions. The significance of such a determination

is that appellant Qould not have to install air pollution control equipment



on its pushing operation. DER's rejection of the.application is based on-its
contention that coke oven battery emissions are able to be exempted from the
general prohibition of fugitive emission only through the mechanism of sub-
section (a) (8).

Subsection (a) (8) provides for the exemption of coke oven emissions from -
the general prohibition of 25 Pa. Code 123.1. It exempts coke oven pushing
emissions on the condition that the pushing operaﬁion complies with 25 Pa.
Code 129.15. Section 129.15 sets forth a two-tiered scheme for the control
of pushing emissions. Its primary requirement is the installation of air
pollution control equipment approved by the DER to enclose the pushing oper-
ation and contain the emissions therefrom. It also establishes a procedure
whereby any residual emissions may be exempted from control, if the DER, upon
application from the operator, determines'that the emissions are of minor
significance. Section 129.15 states:

(a) No person shall cause, suffer, or permit the
pushing of coke from a coke oven unless the pushing
operation is enclosed during the removal of coke from
a coke oven and pushing emissions are contained, except
for such fugitive pushing emmissions, [sic] as are
allowed by subsections (c) and {(d) of this section.

Any device for the enclosure of pushing operations shall
be subject to the requirements of Chapter 127 of this
title (relating to construction, modification, re-
activation, and operation at sources) and the grant of
plan approval.

(b) Any application submitted to the Department

. pursuant to Chapter 127 of this title (relating to con-
struction, modification, reactivation, and operation of
sources) for approval to install an air cleaning device
designed to achieve compliance with subsection (a) of
this section at an existing coke oven battery shall,
in addition to the requirements of §123.13(b) (relating
to processes) and §127.12(a) (relating to content of
applications) of this title, show that the air cleaning
device is designed to reduce the fugitive emissions
from pushing, operations at any battery to the minimum
attainable through the use of the best available technology
following control.




(c) Visible fugitive air contaminants in excess of
20% opacity from any air cleaning device installed for
the control of pushing emissions pursuant to a plan
approval from the Department shall be prohibited unless
the Department finds that:

(1) the emissions are of minor significance
with respect to causing air .pollution; and
(2) the emissions will not prevent or inter-

fere with the attainment or maintenance of any ambient
air quality standard.

(d) BApplication for a finding under subsection (c)
of this.section shall be filed in accordance with §123.1(b)
of this title (relating to prohibition cf certain fugi-
tive emissions). : :

(e) No person shall transport hot coke in the open
atmosphere during the pushing operation, unless the visible
fugitive air contaminants from such coke do not exceed
10% opacity.

The DER was correct in its rejection of appeilant's request that the DER
apply subsection (a) (9) to its coke oven batteries. Subsection (@) (9) limits
its own application to "sources and classes of sources other than those identi-
fied in paragraphs (1) - (8)" and, as previously discussed, coke oven batteries
are identified by paragraph (8). Thus, coke oven batteries are excluded from
subsection (a) (9) by its own qualifications on its applicability.

Appellant, in its brief, argues that subsection (a) (8) has applicability
to only those coke oven batteries which are in compliance with Section 129.15.
Emissicns from noncamplying batteries, argues appellant, are subjec£ to sub—-
section (a) (9). Appellant's construction is strained and contrary to the intent
of Sections 123.1 and 129.15. The interrelationship between Section 123.1 and
Section 129.15 is clear and free of ambiguity. Séction 123.1 prohibits fugi-
tive emissions frocm coke oven pushing bperations unless they comply with
Section 129.15. Section 129.15 requires the installation of control equipment
to contain and clean the emissions. Residual emissions) if any, can ke given

a minor significance determination by the DER. However, the installation of

control equipment is mandatory and a prerequisite to such a determination.

_6._v



Appellant's ¢onstruction of Section 123.1 would enable an operator to
circumvent the air pollution control installation requirement of Section
129.15. It would also cause an irreconcilable conflict between Sections
123.1 and 129.15. Section 129.15 prohibits the pushing of coke unless thé
operation is enclosed by control equipment, whereas Section 123.1(a) (9),
under appellant's constructicn, would acknowledge and indeed permit the
existence of a pushing operation that lacked pushing emission control equip—'
ment; A statute must be construed, if possible, tc give effect to all of
its provisions. See Commonwealth of Pennsylvania, DER v. Locust Point
Quarries, supra.

Appellant also contends that, if given the opportunity, it would be
able to demonstrate that the pushing emissions can be'controlled by improved
operating practices and procedures to a level of minor significance. Thus
air poliution‘controls would constitute "control for control sake".-

Thé promulgatioﬁ of a regulation by the Envirommental Quality Board pro-
hibiting or liniting a certain type of emission removes from the DER the
discrefion to determine whether or not the emission should be controlled. The
bER must act in accord with the regulation. Thus, when the Envirormmental Quality
Board promulgated Section 129.15, it determined that the emissions from coke
oven pushing operations are harmful and must be captured and contained. It
removed from the DER the discretion to make such a determination on an individ-.
ual basis. See Scott Paper Co. v. DER, EHB Docket No. 78-107-D, (issued
November 30, 1978). Anthony Agosta, et al. v. DER, EHB 75—ZOé—W (issued March
25, 1977) and County Commissioners of Delaware County v. DER, 74-261-B (issued

October 23, 1975). 1In Scott Paper Co. v. DER, supra, we stated:




...Though DER may propose rules and requlations for
adoption by the EQB, the action of the EQB in adopting
such regulations is the action of a separate adminis-—
trative body within DER. Once those rules and regu-
lations are adopted they become the rules under which
DER must operate..." 10 at page 5.

In conclusion, a coke oven pushing operation must comply with the terms
of 25 Pa. Code 129.15. An operator does not have the opticn Qf ignoring
129.15 and filing an application for a determination of minor significance
under 123.1(a) (9). As appellant's applicaticn for a determination of minor
significance cannot be reviewed under Section 123.1(a) (9) and since the.
application does not comply with the requirements of Section 123.1(a) (8),
the DER, as a matter of law was required to deny it.

T CONCLUSIONS Cr LAW

1. The board has jurisdiction over the parties and the subject matter.

2. The board has the authority to grant a motion to dismiss where on
an appeal challenging the validity of a DER action, there is a showing by the
DER that there is no genuine issue as to any material fact and that DER is
entitled to judghent as a matter 6f law. |

3. The "mincr significance" exception to the geﬁeral prohibition against
fugitive emissions set forth in 25 Pa. Cocde 123.1(a) (9) does not apply to cche
oven batteries. '

4. 25 Pa. Code 123.1(a) (8) specifies the mechanism through wé%ch a
coke oven pushing operation can be exempted frcm the general prohibitién
against fugitive emissions.

5. ﬁhe prcmulgatioh of a regulation by the Envirommental Quality Board
prohibiting or limiting a certain type of emission removes frcm the DER the

discretion to determihe whether or not an emission should ke controlled.



6. The Envirormental Quality Board made a determination that emissions
from coke oven pushing obe.rations are harmful and must be captured and con-
ta_ihed when it promulgated 25 Pa. Code 129.15.

7. A coke oven pushing o_peration must comply with the terms of 25 Pa.

Code 129.15.

ORDER

AND NOW, this 4th day of January, 1980, the motion to dismiss filed by
the DER in this matter is granted. The appeal filed by the United States Steel
Corporaﬁon from the DER's denial of its application for a determinaticn that
fugitive emissions from its coke oven pushing operation at its Fairless Works
are of minor significance is dismissed.

ENVIRONMENTAL HEARING BOARD

"PAUL E. WATERS
Chairman

7 .
o 7 2 erst. s )M_ /{5(,4#1.{.»

o . By: THOMAS M. BURKE
T Member

DATED: January 4, 1980
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COMMONWEALTH OF PENNSYLVANIA

ENVIRONMENTAL HEARING BOARD

Blackstone Building
First Floor Annex
112 Market Street
Harrisburg, Pennsylvania 17101
{717) 787-3483

HIGHWAY AUTO SERVICE
Docket No.  79-114~w
The Clean Streams Law

V.

COMMONWEALTH OF PENNSYLVANIA
DEPARTMENT OF ENVIRONMENTAL RESOURCES

ADJUDICATION

By Paul E. Waters, Chairman, January 30, 1980

This matter ccmes before the board as an appéal from an order
issued by DER on August 3, 1979, requiring aprellant, Highway Aﬁto Service,
to cease operations and take other action at its place of business because
of pollution discharges and contamination in the Suséuehaﬁna River. DER
alleges that the leak came, at least in part, from appellant's pfemises
through an underground tunnel but, in any event, the tunnel carried sewage
in violation of The Clean Streams lLaw, Ac; of June 22, 1937, P.L. 1987, as
amended, 35 P.S. §691.1, et seq., which justifies the order. DER further
contends that, inasmuch as aprellant's business is now in full operation
and its order has been complied with, the case is moot.

FINDINGS OF FACT

1. Appellant, Highway Auto Service, is a business operating in

Luzerme County, cwned by Mr. Terry E. Scatena.
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2. Mr. Terry E. Scatena, a/k/a Elmo Scatena, resides at Hill-
side Street and Route 315, Pittston, PA 18640.

3. Mr. Scatena owns and operates a business establishment known
as Highway Auto Service, hereinafter HAS, which is located at the intersection
of Interstate Route 81 and Pa. Route 315, Pittston Township, Luzerne County,
PA, and which provides certain mechanical services for motor vehicles.

4. The Pittston Water Tunnel, also known as the Butler Tunnel,
hereinafter Tunnel, is part of a subsurface mine water drainage system serving
the Butler Colliery.

5. The Tunnel is generally located in Pittston Township, Luzerne
County, PA, and terminates at the Susquehanna River adjacent to the Jenkins
Street Bridge in Pittston, PA, with an opening for mine water drainage.

6. The Butler Colliery comprises an extensive abandoned underground
mining area, also located in Pittston Township, Luzerne County, PA, and in-
cludes a subsurface mine water drainage system.

7. HAS is locatedAin Pittston Township and is situatéd above the
Butler Colliery and in the immediate vicinity of a portion of the subsurface
mine water drainage system which in turn is connected to the Tunnel.

8. The Tunnel originates in “the general subsurface vicinity of HAS
and directly connects‘with the Tunnél outfall on the Susquehanna River in the
vicinity of the Jenkins Street Bridge.

9. On Sunday, -July 29, 1979, an unusual oily substance commenced
emanating from the Tunnel into the Susquehanna River and caused a serious pollu-
tion incident.

10. 1In an effort to locate the source of the pollution emanating from
the Tunnel, DER initiated certain investigations, one of which involved an in-

vestigation of the surface and subsurface area in and around the Butler Colliery
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and the Tunnel, in an effort to locate any surface openings leading to the
underground mine workings and subsurface mine drainage system.

" 11. A study of the underground mine workings performed by
DER disclosed several possible surface openings to the underground in the

immediate vicinity of the HAS.

12. The study of the underground mine workings indicated that a
surféce opening to the undercground mine wofkings and subsurface mine drain-
age system was located on or near the premises of HAS which, therefore, was
a possible source for the pollution emanating from the Tunnel into the
Susquehanna River. |

13. On August 2, 1979, representatives of DER visited the pre-
mises of HAS and were granted permission from Mr. Terry S;atena to enter
and perform investigations on the premises. .

14. During the investigation on the premises of HAS on -August 2, -
1979, DER located a concealed and covered opening or borehole, hereinafter
borehole, leading to the underground mine workings.

15. The borehole was located approximately 20 to 30 feet from
buildings on the premises of HAS, in a parking area, and was shallowly buried
(two to four iﬁches) with a dirt and o0il mixture and covered with a metal,
lift-off cap.

16. Approximately 18 to 24 inches down from the uprer or pro-
truding end of the borehole, two subsurface lateral connecting pipes entered
the borehole from the direction of the HAS buildings.

P 17. During the sarpling activities conducted by DER, liquid
material was observed entering the borehole from one of the subsurface
lateral connecting pipes coming from HAS. It clearly contained sewage wastes.

18. On August 3, 1979, DER issued an order to Mr. Scatena and -HAS
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which required him, <nter aZia, to cease doing business at HAS on and after
August 9, 1979, unfil é satisfactory waste disposal system was installed,
and to immediately allow the agents of DER access to the premiées to ocon-
duct tests and abate any pollution discovered.

19. At approximately 2:30 P.M. on August 8, 1979, Mr. McDonneli
performed a rhodamine dye test at the borehole, which test was witnessed by
Mr. Koval, DER.

20. The dye test consisted of the introduction of approximately
two to three gallons of rhodamine dye and approxnnately 2,000 gallons of
water under pressure into the borehole.
| 21. After the introduction of the dye on August 8, 1979, Mr.

Joseph Roval left the premises of HAS at approximately 3:30 P.M. and proceeded
directlj‘ to the Tunnel outfall at the Suscuehanna River where, at 4:00 P.M.,
he cormreﬁced sampling tl—'le materials discharging from the Tunnel into the
river.

22. Mr. Koval sampled continuously from the time of his arriv_al
at the fﬁnnel around 4:00 P.M. on August 8, 1979, until 6:30 A.M. on August 9,
1979, at which time he recognized evidence of rhodamine dye in the effluent
-discharge material from the Tunnel.

23. The rhodamine dye placed in the borehole on the premises of -
HAS exited from the Tunnel approximately 16 hours after its introduction to
‘the borehole. |

24, On August 9, 1979, appellant ceased doing business in campliance
with the DER Order of August 3, 1879.

25. A supersedeas hearing was continued teﬁporarily when the parties
agreed to a stipulation which, <nter alia, allowed appellant to reopen his
business: (1) if an interim sewage system were installed; (2) if an applica-

tion for an acceptéble permanent sewage system were submitted to DER for approval;

-13-




(3) if oil or petroleum waste products were disposed of properly; and (4) if
the HAS sewer pipe laterals leading into the borehole were sealed.
26. 2Appellant complied with the terms of the supersedeas and sub~

sequently opened for business and currently remains open for business.

DISCUSSION

Appellant feels a sense of indignation because it was required to

close down business operations fram August 9 until August 16, 1979, was
subjected to accusations axd innuendo and was comoelled to agree to certain
changes on its premises in order to obtain DER's consent to continue opera-
tion of a lawful business.

To put this matter in proper context, the board must take note of
the fact that the discharges into the Susquehanna River, which caused much
alarm during the period in question, were such that immediate action was
called for by DER. Although the unusual and indeed unique circumstances
here involved do not alter the law which requires that DER not abuse its dis-
cretion, the exercise thereof rust be viewed in light of all of the known
circumstances at the time and not merely with the benefit of the 20/20 vision
of hindsight.

DER argues that although the order it issued to HAS was justified
_ and proper, the appeal is now moot and should be so declared by this board
and there conclude the matter. ‘

Appellant acknowledges that there is nothing left undone which was re—
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quired by the order here under appeal.:L The borehole has been capped and,
there are no further discharges into the Tunnel. Appellant has applied
for a sewage permit and its business is in full operation. The question of
mootness, then, does continue to loom large in our view of the matter. Ap-
pellant makes a persistent argument that the order should never have been
issued in the first place, and unless the board reaches and decides the
merits of the case, DER might again close down the business operation. Al-
though this issue was discussed at length at both the supersedeas and

the final hearings, appellant has yet to indicate what change it would have

1. The order provided:

"NOW, THEREFORE, it is hereby ORDERED, pursuant
to Section 1917-A of the Administrative Code of 1929
and Sections 5, 316, 402 and 610 of the Clean Streams
Law that "Terry" Scatena and Highway Auto Service and
their agents, employees, successors and assigns shall:

"a. TImmediately allow the Department and its
agents and employees, without fee or hindrance, to
enter and to remain on the property of Highway Auto
Service for the purposes stated in this Order; and

"b. Immediately remove any cover and any trucks,
cars, equipment, debris and/or materials of any kind
that may be blocking access to any borehole or opening
into. underground mine workings located on the property s
of nghway Auto Service; and, thereafter

"c. Allow the Department and its agents and em—
ployees to perform such tests as the Department deems
necessary to determine the presence of combustible gases
and solid or liquid pollutants in any borehole or opening
into underground mine workings on the property; and

"d. Allow the Department and its agents and employees
to evacuate any combustible gases that may be found in any
borehole or opening into underground mine workings on the
property and

"e. Allow the Department and its agents and employees
to take such actions as may be necessary to abate the
discharge of solid or liquid pollutants from underground
mine workings beneath the property and from the property
itself, into waters of the Commonwealth. Such actions in-—
clude but are not limited to the pumoing and temporary
storage on the property of pollutants from out of any bore-
hole on the property and the sealing of boreholes; and

"f£. On and after August 9, 1979, cease doing business
at Highway Auto Service until such time as a waste disposal
system that satisfies the requirements of law is approved by
the Department, constructed and placed in operation.™
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this board make in tﬁe status quo. In its brief, appellant attacks the

~ Order of August 3, 1979, as abridging substantive and procedurél coﬁstitu—
tional rights and cites unquestioned authority of this board to conduct
hearings and issue adjudications. None of this, however, goes to the under-
lying question of whether this case is now moot. In support of its argu-
ment, appellant cites language from Fox et al v. t@ntraZ-DeZaware County

2

Authority, 45 Pa. 623.° This case might well be cited to support DER.

In holding that the appeal in the Fox case, supra, be dismissed as moot, ocur
Supreme Court, speaking through Justice Packel, said:

". . .The old éontroversy which was litigated, <.e.,

authority to construct the sewer, is no longer a

matter of controversy. It is tersely and cogently

pointed out in Exeellent Laundry Co. v. Szekeres,

382 Pa. 23, 25, 114 A.2d 176, 177 (1953): 'The -

function of a court is to redress existing wrongs. . .

The law is not concerned with matters that have

become moot, and the rule is well and wisely es-

tablished that a court will act only where a real

controversy exists.'"

It is well settled law that the existence of an actual controversy
is an essential requisite of appellate jurisdiction, and if pending an appeal,
events occur which render it impossible for the court to grant any relief,
the appeal will be dismissed as moot. 2 P.L.E. Appeals §313. In Seward v.
Shields, 18 Pa. Super. 384, the court held that where the time limit specified

within which defendant was not to engage in business had expired before an

appeal from an order refusing a preliminary injunction is brought to a hearing,

the appellate court must dismiss the apreal as moot. We believe, that this

appeal is moot, but have little doubt that it would not have been concluded

2. "The issue before the Administrative Agency and before the Commonwealth
Court has been mooted by the authorized construction of the sewer and by the

lack of any contention that the present operation of the sewer should be stopped.
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to appellant's satisfaction on the merits in any event.

I do not believe that, in all cases, an appeél becomes moot because
the appellant ;oﬁplies with the terms of an order pending a hearing on the
merits of his appeal. Here, however, appellant has no further obligations
under the order and he is unable to affect a change in the campleted actions.
Thus, there is no relief which we are empowered tb give appellant.

We therefore enter the following:

CONCLUSIONS COF LAW

1. The board has jurisdiction over the parties and subject
matter of this appeal.

2. The appellant presently seeks no relief which this board is
aempowered to give. ‘

3. All legal requests raised by the Order of August 3, 1979,
issued to appellant by DER, have been camplied with, and there is no
allegation that appellant desires to change the status quo.

4. There beirg no present controversy between the parties to

this appeal, the same is moot.

3. Although there is some question as to the evidence regarding pollu-—
tants passing into the borehole, there is ample proof that there was an
unlawful discharge of sewege from Highway Auto buildings in violation of
The Clean Streams Law, Act of Jure 22, 1937, P.L. 1987, as amended, 35 P.S.
§6%1.1, et seq., 35 P.S. §691.202, §691.307.
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ORDER

AND NOW, this 30th day of JANUARFY, 1980, the appeal of Highway

Auto Service is hereby dismissed as moot.

DATED:

January 30, 1980
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COMMONWEALTH OF PENNSYLVANIA

ENVIRONMENTAL HEARING BOARD

Blackstone Building
First Floor Annex
112 Market Street
Harrisburg, Pennsylvaniz 1710l
(717) 787-3483

HIG SKY, INC.

Docket No. 79-015-B
N ’ Public Eating and
' ' Drinking Law

Y.

COMMONWEALTH OF PENNSYLVANIA
DEPARTMENT OF ENVIRONMENTAL RESOURCES

ADJUDICATION

By Thomas M. Burke, Member, April 23, 1980

High Sky, Inc. has appealed from the Department of Enviromnenta;
Resources’ (DER) denial of its application for a public eating and
drinking place license for a restaurant and bar known as the .Congenia_lity
Center. DER listed two reasons for its denial: (1) the facility is not
served by an approved seWage dispcsal system; and (2) the appellant
failed to submit the required plans and specifications to the DER for
its review. 7 |

FINDINGS OF FACT

1. Appellant is High éky, Inc. (High Sky), a corporation with
an address at P.O. Box 43, Numidia, Columbia County, Pe.nnsyl\;ania.

2. Appellee is the Comonwealth of Pennsylvania, Department
of Envj_romnentai Resources (DER), the agency entrusted with the power
and duty to administer the Public Eating and Drinking Act, the Act of

May 23, 1945, No. 369, P.L. 926, as amended, 35 P. S. 655, et seq.
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2. In 1973, High Sry constructed a Zacility in Locust Township,
Colimbia County known as the Congeniality Center. The Center has been
used until the present time as a cormon area for serving coffee and the
like to prospective customers at High Sky's vacation home development.

4. High Sky desires to use the Congeniality Center as a
éublic restaurant and bar.

5. A subsurface dispesal system was installed to serve the
Congeniality Center during July 1973.
’ 6. Locust Township was the local agency responsible for
administaring the Pennsylvania Sewage Facilities Act, the Act of Jandary

4, 1966, P.L. 1535, No. 537, as «nezrnced, 35 P.S. §750.1 et seq. (Sewage

n

acilities Act), including the issuance of sewace system permits, in

by

1973.

7. Harold Getty wes the sewage enforcsment officer-of Iocust
Township during the time of installation of the sewage disposal system
at the Congeniality Center.

8. The secretary of Locust Township and custcedian of its
records, Wnitaker, received carbon copies of all sevage system permits
issved by Getty in 1573. The secretary of Locust Township received no
copy of a permit or other record issusd by Getty, the sewage enforcament
officar, to High Sky for its Congeniality Center.

9. Locust Township has not issued a permit to Hich Sky for
the iﬁstallation of a sewage disposal system to serve the Congeniality
Center. -

10. Rayvmond E. Webb installed the subsurfacs sewage svstem at

tha Congeniality Center. Webb's recollsction is

+

hat the cnly zermit

issu=d Zor the systEm was sicned by Merlvn Jankins.,
11. Jerkins was never emloved by Locust Township. Jenkins
never nad any authorization to issuz a savace permit in Locust Township.
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12. The DER never issued a permit for a sewage system for the
Congeniﬂity Center. )

13. The subsurface sewage system serving the Congeniality
Center has never been permitted. |

14. The whersabouts of plans and specifications for the
. subsurface system a£ the.' Congeniality Cente'r is unknown. However,
Webb's recollection is that the septic tank has a liguid capacity of
1,000 gallons, the absorption field was constructed by the trench method
and the square footage of the absorption field is about 900 sguare feet.

15. The seating capacity for dining patrons at the Congeniality
" Center is approximately 150 persons and the seating capacity for the
bar is approximately 40 persons.

16. A septic tank for this type of establisiment and number
of patrons should ke sized at 2,800 gallons.

17. 2n absorption Field for this type of establishment and
nunber of patrons should be isized at 1,700 square feet, assuming the
most benefic:‘ial absorption rate possible.A

-18. High Sky submitted a set of architecturai drawings prepared
by Mariano Martinez, registered architect; as part of its application
for a license_. .

19. The architectural dfawi.ngs did not show such restaurant
and bar equlpment as a sink, stove and dishwasher.

| DISCUSSION -

Section 2 of the Public Eating and Drinking Act, the Act of
May 23, 1945, P.L. 926, 35 P.S. 655.2, (Act),.prohibi*':s the operation of
a restaurant or bar without the operator first obtaining a license. In
rmunicipalities not s_erved by a county health department, the licenses

are issued by the DER. See Section 2 of the Act and Section 1901-A of the
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A3mimistrazive Code, the Act of Decamber 3, 197.0, P.L. 834, 71 P.S. 31C-
1. The DER is emowerad by Section 3 of the Act to refuse to issus a
license if the pramises or equipment do not camply with the reguirzments
of the fules and regulations pramilgated under. the Act.

Here, the principal reason fdr DER's refusal to issue the
license is appellant's inability to demonstrate that the Congeniality
Center is served by an adequate sewage disposal system. DER regulation
25 Pa. Code 151.73 reguires thaﬁ the sewage disposal system serving a
public eating and drinking place must be permitted and the permit must
be kased on compliance with the DER regulations which set forth the
standa.rds for adeqaat;_a performance of on-lot systams.

The Congeniality Center is served by an on—~lot subsurface -
system installed in July 1973, when the Center itself was constructed.
.The sawage system has never been permitted by the local municipality as
is required by the Pennsylvania Sewage Facilities Act, the Act of
January 24, 1966, P.L. 1535, as amended, 35 P.S. 750. WNor is appellant
able to produce the vlans and specifications detailing the size and

location of the sewage system. Nevertheless, appellant contends that

the status of the sewage system cannot be grounds for disapproval of the - -

license because the installation of the sewage syst=m was approvad by a
DER Sanitarian in July 1973.

The system was installed by Raymond Webb. Webb testified that —
no actual permit was issued for the system but that a CER Sanitarian,
wio is now deceased, arrived at the site after the system was installed
and told Webb "G;D ghead and cover it." Webb explained the oral approval
by saying that thincs were done rather informally at that time.

The DER Sanitarian did not have the authority to approve the
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Systam. Under ths 'Sawage Facilities Act, supra, the permits are issusd
by the local municizality not the DER. Assuming that the sanitarian a:Ld
give approval for the sewage System, the DER is not bound by his
action. The DER is ot estooped from performing its regulatory duties
5y prior improger accs of its employees. Certainly rules necessary for
the protection of the public health cannot be abbrogated because of

el X

prior improper acts of DIR amployees. See Cormmorwealth of Pannsylvania

V. Wesierm Morylod 2. 2. Ce., 372 Pa. 312, 105 A.2d 336, cert. cem.ed,
348 U.S. 857 (133%), lcrmerwealth of Fermsylvania v. D.2.W. v. UEC,
Ine., __ Fa. » 337 A.2d 779 (1979) and Michael Pauk v. DER, EHB
Docket No. 74-052-D, issued May 13, 1977.

- OCbviously, the public health necessitates that restaurants be
served by proper s=wace dispcsal systems. The potential for harm is
illustrated here by the fact that the dis{:ance separating the on-lot
sewagé svstam absorption field from the well supplying the restaurant's
water is unknown. Webb doesn't recall the distance between the well and
the a‘:‘isorption field and the plans can't be locatad. Also, it appears
from the testimony that there is a strong likelihood that the sewacge
system is u:»ccrs__\_ . TVebb tastified that the septic tank has a liquid

capacity of 1,000 callons and the size of the ab.:OI'D tion field is 900
square fest. The DER's *‘ecru_Latlons require that a ssptic tank for this
size facility should nave a capacity of 2,800 zallons and an absorption
- - O

field of 1,700 sguzre feset. though we are skeptical of Webb's tastimony

on the systen's soecifications since he testified completely from memory

about an installation which took place seven vesrs ago, his testimony

1. See 25 Pa. Code 73.€4(a), 73.31(c) and 73.91.
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Therefora, since appslliant dos=s not have a perunit for the

e s stam servinz the Congeniality Center and since apoeliant is

0
0
i
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unzble to produce amy plans or specifications to show whether the sswace
system conforms te the DER's regulations governing these systams, the

DER has no discretion, as a matter of law, but to reject apoellant's

Apoeliant's remedy is to uncover the subsurface systam in con-

junction with an apolication for a permit for the svstam from Locust

-

b3

Township. If the system is undersized, it will have to be suoplemeniad.

The TEZR also ba2sad its denial on appellant's fajilure to

suarit plans and specifications for the Congeniality Centar which include
certain informztion recuired by DER's regulation 25 Pa. Code 151.101.
25 Fa. Coca 151.101 provides in part::

"(a) Befors work is begun in the construction...of
an eating or drinking place where food is precared, stored or
served...proverly prepared plans and specifications shall be
submitted to and approved by the licensor.

"(b) The plans and specifications submitted to the licensor
oy the owner of a future eating or drirking place shall incluce,
where applicable, data relating to the Zollowing:

"(l) Swrrounding crourds.

"(2) Bailding. oo

" (3) Equipment. :

"(4) Zzwage disposal. ;

" (5) Water supoly, including plumbing.

"({6) Rafuse dispcsal.

"(7) Ray other such information rzguired b
" the licansor.™ - -

Appeliant did submit architectural drawings of the Congeniality
Canter. Howsver, the drawings do not include infermation on such restaurant

and bar eguipment as sinks, stoves and dishwvasher.

The dzta specified by 25 Pa. Code 151.101 is ne=fed bv DER to
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~le it +p determine 1f the zprlicant's facilityv and egulzment axe
2 to be operztaed in a sanitary manner.

At the hearing on the merits, we opined that this objecticn
couid be resolved if appellant supplementad or revised the drawings
to show the type and location of the specified équi;ment. though appellant
stipuiated that it would file the necessary revision to the drawings, it
has not done so.

Therefore, the DER's reason for refusing appellant's application

for license based on noncompliance with 25 Pa. Code 151.101 is also sustained.

CONCLUSIONS OF L2W

1. The Bcard has jurisdiction over the parties and subject

2. The DER has no discretion but to deny an eating and drinking
place license where the applicant has not submitted sufficient documenta—
tion to demonstrate that the propesed eating and drinking place will provide
sanitary treatment and service of food or drinks to the public.

3 Where DER Regulation 25 Pa. Code 151.73 requires that all
s=saca dispcsal systems serving public eating or drinking places must be
approved by the licensor and that the approval must be based upon satisfactory
compliance with the DER regulations governing sewage disposal systems, the

DER may vroperly reguire an applicant for an eating and drirnking place license

to suomit a sewage system permit as proof that said system complies with

applicable regulations.

2. See DER's Motion w Supplemant the Record.
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4,
Darmits wndar
Act of Jan

5.

verforming its

AND NOW, this

is dismissed.

DATED: Zpril

The loczl municipality has

the rssponsitility to issue

Section 7 0f the Pennsylvania Sewage Facilities Act, the

uary 24, 1966, P.L. 1535, 35 P.S.

750.1 et szq.

Under the facts of this case, the DER is not estopred f£rom

governmental functions by prior improper acts of its emplovees.

23, 1880
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ORDER

23rd cayv of April 1980, the appeal of High Sky, Inc.

ENVIQONM NTAL HEARING BOARD

.Vggﬁ”ﬂ/

PAUL E. WATERS
Chairman

" BY: THGMAS M. BURKE
Mamber
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First Floor Annex
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UNITED STATES STEEL CORPORATION Docket No. 79-154-B

CLEAN STREAMS IAW
v.

COMMONWEALTH OF PENNSYLVANIA ™ -
DEPARTMENT OF ENVIRONMENTAL RESOURCES

ADJUDICATION

By: Thamas M. Burke, Member, May 23, 1980

‘United States Steel Corporétion ("USsSC") has filed an appeal with this .
board from an action taken by the Env1romxental Quality Board. ("EQB") which
adooted requlations amending 25 Pa. Code Chapters 93, 95 and 97 to establish state
water quality standards for all waters of the Camorwealth including "waters
into wﬁich appellant. discharges effluents from its mining and manufacturing -
facilities". The EQB adopted the regulations in an order dated August 21, 1979;
the order provided that the regulaticns would became effective on October 8,
1979.° The EQB's order a:nd accompanying regulations were published in the
September 8, 1979 edition of the Pa. Bulletin (9 Pa. B. 3051 et seq.). On
October 9, 1979 appellant filed its apoeal with this Board; it listed eight
reasons why it believes the regulations adopted by the EQB are arbitrary,

capricious and unreasonable.
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The Departrent of Envirormental Resources ("DER") on October 24, 1579
f_iled a motion to quash appeal on the basis that the board has no ju.risdicti_on
to hear the appeal. Briefs have been filed by both parties.

Y’Ihe DER argues, and we agree, that this Board lacks jurisdiction over
USSC's appeal because: (1) the board has no jurisdiction to review actions of
the EQB and (2) the bcard has no jurisdiction to review the adoption of a recu-
lation.

This is not a case of first impression; we recently decided in Scott
Pzper Company v. DER, EHB Docket No. 78-107-D (issued December 1, 1978) that we
lack jurisdiction to review a requlation promulgated by the EQB. We stated at
p- 2 of the Scott FPaper Corpary opinion:

"Whatever may be the desirability of providing -
for review of regulations adopted by the Envirommental -
Quality Board, the law of Pennsylvania does not provide
for such review until a regulation is applied in a par-
ticular case. Untited States Steel Corporation v. Common-
wealth of Pennsylvania, EHB Docket No. 75-170-C (issued
April 27, 1977); West Penn Power Company v. Commorwealth
of FPennsylvania, DER, EHB Docket No. 73-330-D opinion
and order issued February 25, 1977; St. Joe's Mineral
Corporation v. Goddard, 14 Pa. Camonwealth -Ct. 624, 324
A.2d 800 (1974)....The Pennsylvania Administrative Agency
Iaw, Act of Juxme 4, 1945, P.L. 1388, as amendad, 71 P.S.
§1710.1 et seg. provides only for review of "adjudications" -
or (sic ) administrative agencies and does not similarly
provide for the review of regulations adopted by admin-
istrative agencies; and the case law in Pennsylvania has
held that such regulations are not reviewable on their
adoption, but cnly on their enforcement in a particular
oroceeding. Irnswrance Company of North America v. Common-
wealth Irsurance Department, 15 Pa. Commorwealth Ct. 462,
327 A.2d 411 (1874); Penrsylvania R.R. Co. v. Pznrnsylvania
Public Utility Cormmission, 396 Pa. 34, 152 A.2d 422 (1959);
Redmond v. Commorwealth, Milk Marketing Board, Pa.
Camorwealth Ct. , 363 A.2d4 840 (1976); Pitisburgh v.
Blue Crcss of Westerm Pa, 4 Pa. Commorwealth Ct. 262, 286
A.2d 475 (1971) rev'd on other grounds sud nom.

"In keeping with that general principle of ad-
ministrative law in Pennsylvania, it appears clear from
the legislation establishing the Envirommental Hearing
Board that its jurisdiction extends only to review of
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adjudicatory actions taken by DER and not to reQiew of

legislative action taken by the Envirommental Quality

Board."

Appeilant'argues that we should reverse eur decision in Scott Paper
Cormmany because: (1) an action of the EQB is in fact an action of the DER and
thus appealable to the board under Section 1921-A of the Administrative Code
the Act of Decamber 3, 1970, P.L. 834, No. 275 71 P.S. 510-21; (2) the board}s
reliance on the Commonwealth Court's decision in Insurance Company of North
America v. Commorwealth Insurance Department, 15 Pa. Cammorwealth Ct. 462, 327
A.2d 411 (1974) is misplaced for reason that the board failed to consider the
"organizational difference between the DER énd the Insurance Department”; and
(3) an appeal to the bocard of the EQB adoption of the regulations is reguired

by due process.

i The administrative mechanism for the implementation of the environ-
o mental protectlon statnt.s in Pennsylvanla is unique in that the General Assarbly
== created separate agencies to perform the administrative, legislative and judicial

functions.l The DER administers and enforces the envirommental programs and

1. Envirommental Protection is the only administrative regulatory program
in Pemnsylvania which ssparates the investigative, legislative and adjudicative
functions into separate agencies. The genisis of the separation may be warnings,
at the time of its cre=tion, by Pennsvlvania and federal court decisions-that
the camingling of such fimctions may create such a risk of bias as to constitute
a due process violation. See Schlesinger Appeal, 404 Pa. 584, 172 A.2d 835 (1961);
Gardner v. Repasky, 434 Pa. 126, 252 A.2d 704 (1969) and In re *archison, 349 U.S.
133 (1955). The Taft-Hartley lLaw separated the office of General Counsel from
the National Labor Relzations Board in order to prevent the prosecuting attorney
from having ex-parte influence upon final decisions of the Bocard. See however re—
cent cases which hold that the caningling of functions does rot, by itself, over-
corme the presumption of integrity in public officials. C.f. Withnow v. Larkin,

- 421 U.S. 35 (1975). -
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sets the policy for their implementation® but, as distinguished from other ad-
ministrative agencies, itr does not have rulemaking or adjudicatory authority.
The rulemeking authority is vested in the EQB by Section 1920-A of the Adminis-
trative Code, Act of April 9, 1929, P.L. 177, 7L P.S. 510-20.

"§510~-20. (Adm. Code §1920-3). Envirommental Quality Board

(a) The Environmental Quality Board shall have the re-
sponsibility for developing a master environmental plan for
the Cammorwealth.

(b) The Envirormental Quality Board shall have the
power and its duties shall be to formmlate, adopt and promul-
gate such rules and regulations as may be determined by the
board for the proper performance of the work of the [DER],
and such rules and regulations, when made by the board,
shall become the rules and regulations of the department. -.

(c) The board shall continue to exercise any power to -
formulate, adopt and promilgate rules and regulations, here-
tofore vested in the several persons, departments, boards
and commissions set forth in section 190l(a) of this act,
and any such rules and regulations promulgated prior to the -
effective date of this act shall be the rules and regula-
tions of the Department of Envirormental Resources until
such time as they are modified or repealed by the Ehv:.ron—-
mental Quality Board.

(d) The board shall have the power to subpoena wit-
nesses, records and papers and upon certification to it of
failure to cbey any such subpoena the Commorwealth Court ..
is empowered after hearing to enter, when proper, an adjudi- -
cation of contampt and such other order as the circumstances . . -
require. .

(e} The board shall receive and review reports from-:==
the Department of Envirommental Resources and shall advise =
the Department and the Secretary of Envirormental Resources
‘on matters of policy.”

The adjudicatory function is vested in the Environmental Hearing Board
by Section 1921-A of the Administrative Code, supra, wnich provides in part:
“The Envirormental Hearing Board shall have the

power and its duties shall be to hold hearings and issue
adjudications under the provisions of the Act of June 4,

2. The DER was created and given responsibilities for activities that were
newly created or previously performed by the Department of Health and other de-
partments and bcards by Section 201 and Sections 1901-A through 1924-A of the

-Edministrative Code, s,ura, and Sections S510-26, 510-101, 510-106 of XZct 275 the

Act of January 19, 1971, 71 P.S. 510-26, S510-101, 510-106.
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1945, (P.L. 1388) known as the 'Administrative Agency

Law' on any order, permit, license or decision of the

Department of Envirormental Resources."

Notwithstanding the above quoted statﬁtes, appellant argues that the
EQB and this anrd are not separate and independent from the DER but rather "exist
‘and act under the umbrella of the DER". In support of its argument it contends:

1. The Secretary of the DER is, by statutory appointment, the Chair-
man of the EQB.

2. The EQB and the board are departmental administrative boards
rather than independent administrative boards.

3. The rules and regulations adopted by the EQB become the rules
and reculations of the DER. |

4. The EQB established the rules of procedure for the board.

5. The EQB has no technical staff and is dependent upon the DER
for technical guidance. |
"All of these assértions are true but none show that the BQB is not inde-
pendent from the DER. It is true that the EQB is by virtue of Section 202 of the
Administ#gtive Code, supra, a "departmental administrative board" rather than an
“indepenéént administrative board". Sections 201 and 202 of the Adhinistrative
Code, supra. Nevertheless, the EQB is required by Section 503 of the Adminis-
trative Code, supra, to act independent of the DER. Section 503 reads:
| "Except as otherwise provided in this act, de-
partmental administrative bodies, boards, and commissions,
within the several administrative deporiments, shall ex-

ercise their powers and perform their duties independently
of the heads or any other officers oF the respective aimin-
istrative departments with which they are connected, but,
in all matters involving the expenditure of money, all

such departmental administrative boards and commissions
shall be subject and responsible to the departments with
which they are respectively connected. Such departments
shall, in all cases, have the right to make such exam
inations of the books, records, and accounts of their




respective departmental administrative boards and com-
missions, as may be necessary to enable them to pass
upon the necessity and propriety of any expenditure or
proposed expenditure.” (emphasis added)

In Scott Faper Company we responded to the contention that the EQB is
not independent of the DER because of the terms of Section 202 of the Adminis-
trative Code, supra, by stating:

"We believe, however, that the significance of [Section

202] is to make the EQB and the EHB a part of DER for

the purpose of administration and budgetary appropri-

ations by the General Assembly. It cannot be construed

to mean the EHB has jurisdiction to review the promuil-—

gation of regulations by the EQB when that would be

inconsistent with the substantive administrative law

of Pennsylvania.” Id. at p. 5

Section 471 of the Administrative Code, supra, (71 P.S. 180-1) assures
that many different interests are represented in the rulemaking process. It
provides that the membership of the EQB include the secretaries of seven of the
state's executive departments, members of the Citizens Advisory Council and mem-

bers of the General Assanbly.3 The fact that the Secretary of the DER is Chairman ¢

3. Section 471 of the Administrative Cocde, reads:

"The Envirommental Quality Board shall consist of the
Secretary of Envirommental Resources, who shall be chairman
thereof, the Secretary of Health, the Secretary of Camerce,
the Secretary of Transportation, the Secretary of Agricul-
ture, the Secretary of Labor and Industry, the Secretary of
Community Affairs, the Executive Director of the Fish Com—
mission, the Executive Director of the Game Commission, the
Chairman of the Public Utilities Commission, the Executive
Director of the State Planning Board, the Executive Director
of the Pennsvlvania Historical and Museum Cammission, five
members of the Citizens Advisory Council and four members
of the Generzl Assembly. The Citizens Advisory Council mem—
bers shall ke designated by, and serve at the pleasure of,
the Citizens Advisory Council. One of the General Assambly
members shall be designated by, and serve at the pleasure
of, the President Pro Tempore of the Senate, one by the
Minority leader of the Senate, one by the Speaker of the
House of Representatives and one by the Minority Leader of
the House of Representatives. '

Eicht m=mbers of the board shall constitute a quorum."
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the EQB does not detract from this purpose. Appellant's contention that the
EQB is dependent upon the DER for technical'guidance is partially correct.
The DER will submit to the EQB technical support to justify its position on
proposed rulemaking; however, there is no lindtation'upon the EQB which pro—
hibits it from seeking guidance from other interests. In fact, the EQB holds
public hearings during the rulemaking process and has the power of subpoena.
See Section 1920-A(d) of the Administrative Code, supra. It may be that the
makeup of the EQB and its relationship with the DER cause the EQB to be sym-
pathetic and receptive to DER's.proposals; nevertheless, it, not the CER, has
the respohsibility for rulemaking.

The regulations adopted by the EQB for the DER are deemed to be the
rules of the DER, and the rules of procedure adopted by the EQB for the board
are deemsd to be rules of the board, however, that does rot negate the fact that

their promulgation is an action of the EQB, not the CER or the board.
IT

Even if the regulations were issued by the DER wé would not have
jurisdiction to review their issuance. Pennsylvania law does not provide for
a right of appeal of the promuilgation of a regulation.

Administrative agencies tvpically are empowered with the functions of:
(1) rulemaking, that is, generally speaking, the power to make rules having-the
effect of laws; and (2) adjudicatory, the power to hear and adjudicate particu-
lar controversies. The precedure used to consider private interests differ de—
pending on which function is exercised. The focus of the statute governing rule-
making, the Commorwealth Documents Law, the Act of Julv 31, 1968, No. 240, 45

P.S, 1101 et seq., is to create greater access to, and opportunity for, public
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participation during the decision-making process.4 But, as is the case with

the enactment of laws by the legislature, there is no provision under Pennsyl-
vania law for the appeal of rules upon their enactment. In contrast, an agency's
adjudicatory- actions are immediately appealable under the provisions of the
Administrative Agency Law, the Act of June 4, 1945, P.L. 1388, as amended, 71
P.S. 1710.1 et éeq. and Section 1921-A of the Administrative Code, supra.

The lead.mg court decision in this area is the Commorwealth Court's
decision in Insurance Company of North America (IHA) v. Commorwealth Insurance
Department, 15 Pa. Commorwealth Court 462, 327 A.2d 411 (1974) which we quoted
extensively in Scoti Paper Company, supra. In the INA case the Insurance Company
- appellant apéealed to Commorwealth Court the pramulcation of two specific regu-
lations by the Pennsylvanig Department of Insurance. The Comonwealth Court
dismissed the appeal on the grounds that the promulgation of regulations is not
an appealable acticn. The court held that only adjudications of the Insurance
Department are subject to appeal urnder the Administrative Agency Law, supra and
that the issuance of a regulation is not an adjudication. Aprellant propounds
two reasons why Inswurance Company of North America is not precedent here: (1)
the Administrative Agency lLaw has since been 4axrerxied to delete the definition of
"requlation"; and (2) the organizational character of the Insurance Coarmission
differs from the DER in that the Commission does not have within it an internal

counterpart to the EQB which could review and adjudicate a challencged regulation.

4. -Section 1201 of the Commorwealth Documents Lew, supra, requires publi
notice of proposed rulemaking and Section 1202 of the Commonwealth Docunents
law requires the consideration of public comments on the rulemaking.
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The definition of "regulation" was amitted when the Administrative
Agency Law, supra was codified in Pennsylvania Consolidated Statutes Annotation.
See 2 Pa. C.S.A. §101. The deletion was probably made because the Administrative
Agency Law is no longer applicable to the promulgation of regulations. Section
103(a) of the Administrative Agency Law States:

"Whenever any statute makes reference to the Admin-

. istrative Agency Law for procedures relating to the

pramilgation of administrative regulations, such refer-

ence shall hereafter be deemed to be a reference to the

act of July 31, 1968 (P.L. 769, No. 240), known as the

'Cammorwealth Documents Law' "

In any event, the deletion of "regulation" from the definitional section
of the Administrative Agency Law was certainly not intended to remove the dis-
tinction between adjudication and regulation.

- We agree that there is a difference in the organizational structure of
the DER and the Insurance Department. See part I of this adjudication. However
organizational structure had no affect on the court's decision in Insurance
Company of North America. The decision was based strictly on the statutory inter-

pretation of the Administrative Agency Léw, supra.
11T

Appellant also asserts in its brief that "due process" requires that
this appeal be heard. Yet, it cites no authority, either statutory or case law
to -support its contention and we are not able to find any support for the propo-
sition that there is a constitutional requirénent that the issuance of rules
‘and regulations is an appealable action.

In reality, the review of EQB rulemaking by this board would necessa.fily

result in rulemaking by trial. Administrative rulemaking like legislative statute
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making is particularly not susceptable to either formation or review byl trial
tyée proceedings. A t.ria.l.is preeminently a method for resclving controverted
issués of fact whereas rulemaking, besides allowing the agency to éducate itself,
must consider the interests of many different factions and policy issues which
may not be subject to evidential proof or disproof. .
;rhere_fc;re, since we find that this board has ro jurisdiction to
review an action of the EQB and since we find that under Pennsylvania law the
issuance of a rule or regulation by an administrative agency is mot an appeal

able event, we dismiss USSC's appeal

ORDER

AND NOW, this 23rd day of May, 1980, the appeal of United States Steel
Corporation is hereby dismissed.

ENVIRONMENTAL HEARING BOARD

A2 £ Do

PAUL E. WATERS
Chairman

DATED: May 23, 1980
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COMMONWEALTH OF PENNSYLVANTIA
ENVIRONMENTAL HEARING BOARD

Blackstcone Building
First Floor Annex
112 Market Street
Harrisburg, Pennsylvania 17101
(717) 787-3483

In The Matter Of:

BOROUGH OF MERCER AND MERCER
BOROUGH SEWAGE TREATMENT
AUTHORITY,

Appellant Docket No. 79-070-S

V.

COMMONWEALTH OF PENNSYLVANTA The Clean Streams Law
DEPARTMENT. OF ENVIRONMENTAL

RESQURCES, : : Sewer Connection

Appellee Ban Modification

" and

COUNTY OF MERCER,

(A A VA VA WA WA SVA A WA WPl Wil WL A T TPl Ng e N T g

Intervener

ADJUDICATTION

By the Board, June 6, 1980

This matter is before the Board on an appeal filed by
the Borough of Mercer ( Borough ) and by the Mercer éorough
Sewage Treatmerit Authority ( Authority ) from an Order issued
to those entities by the Commonwealth of Pennsylvania, Department
of Environmental Resources (DER) on May 14, 1979.

DER, the agency of the Commonwealth, which has the power

and duty to administer and enforce. the '"Clean Streams Law,"
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ct of June 22, 1937, P.L. 1987, as amended, 35P.S. §€91.1,

e

et. seg and the rules and regulations adopted pursuant thereto,
cade the following findings of fact in said Order:

1. The Borough owns and operates a sewage collection
system and sewagé téeatment plant the construction
and operation of which is authorized by a permit
issued by DER.

2. The Authority is the authorized agent of the ~
Borough for purposes of administering and acquiring
projects related to wastewater problems.

3. On July 20, 1972, DER ordered the Borough to prohibit
sewage connections Or tap-ons to its sewage collection
system.

4. On March l; 1975, this order was modified to exclude
a certain area of the Borough from this prohibitionm.

5. The Borough and the Authority are engaged in a program
of reducing the flows in its sewage collection system
to its sewage treatment plant in order.to relieve -
the hydraulic overload condition (which necessitated
said sewer connection ban order).

6. That DER is authorized po;impose sewer connectién-
Bans by the language contained in Section 94.21, Title
25, Rules and Regulations, Department of Environmental

Resources, 25 Pa. Code §94.21.
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7. That in Section 94.41, supra, 25 Pa. Code
§ 94.21, it is provided that under certain circumstances
a sewer connection ban may be modified to allow for
the connection of facilities of public need to said
sewer collection system.

8. That the County of Mercer ( County ) requested that

DER modify said sewer connection ban order to allow
for the connection of a 4-unit addition to the County
Juvenile Detention. Home.

9. That such addition to the Juvenile Detention Home is

a facility of public need.

In the text of the Order DER determined, based upon the
above findings of fact, that the Borough was not prohibited
.from allowing or permitting the sewage connection or tap-on
of said 4-unit addition to said Juvenile Detention Home, DER
also determined that all other provisions of the sewer connection
ban of July 20, 1972, as modified by the order of March 1, 1973,
were to—remain in full force and effect.

On May 14, 1979, a notice of' appeal of this Order, filed
by the Borough and the’éuthority, was received by'this Board.

In this notice of appeal, the Borough and the Authority contended,
essentially that: 1. This Order was unconstitutional because

it was not a proper action for DER to permit a modification of
said sewer connection ban for the connection of said Juvenile
Detention Home addition to said sewage collection system in

the face. of.thé continued refusal of DER to permit thie Borough

and Authority to offer connections to other applicants who
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or which would be revenue producing. 2. That the public needs

of the Borough for the increased revenue which would be generated

Hh

if other connections would be authorized outweigh any public

need for the connection of the addition to said Juevenile
Detention Home. 3. There was no affigm;ti;é determination
that public health hazards and/or pollution would be eliminated
if this addition is connected to said sewage collection system.

On July 20, 1979, we entered an Order in which we permitted
the County to intervene in this appeal.

On July 30, 1979, DER's motion to dismiss this appeal was
received by this Board. 1In this motion to dismiss, DER averred
that since DER did not make it mandatory upon the Borough to
allow the connection of this addition to said sewage collection
system, but rather provided that tﬁe Bo?ough was not prohibited
from so doing, neither the Borough nor the Authority were
aggrieved by said Order of May 14, 1979.

On September 13, 1979, we filed an Opinion and Order in
wnich we refused to dismiss this appeal. 1In iésuing this dénial,
we took the position that when DER found, (1) that The-Borough
and the Authority are engaged on a program of reducing the flows
in said sewage collection system in order to relieve the
hydraulic overload condition in said sewage treatment plant; and
(2) that the proposed addition to said Juvenile Detention Home
is a facility of public need, those findings; taken together,
constituted a final, appealable determination that there was no
environmental or regulatory impediment to the connection of this

proposed additiom.




A hearing on the merits of this Appeal was heid on

September 20, 1879, in Pittsburgh, Pennsylvania.

FINDINGS OF FACT

1. The Borough owns and operates a sewage treatment

" plant, which is situate in the Borough, and which was constructed

pursuant to a permit issued by DER.

2. The Borough owns a sewage collection system through
which sewage generated in homes and other establishments flows
to said sewage treatment plant.

3.‘ The County owns a sewage collection line through which
sewage generated in several County facilities and in five
homes not owned by the County flows to said sewage treatment plant.

4. The County-owned facilities the séwége from which is
discharged to the County sewage collection line are the Vo- .
Tech School, the Juvenile Detention Eome and the County Home
and Hospital.. - .

5. The County'sewage collection line, in its entirety,
is more-than-s#x-thousand feet in lemgth. - R

6. The Borough sewage treatment plant is designed and

permitted for treatment of an average daily flow of 400,000

gallons. -

7. On July 20, 1972, DEﬁ issued an order to the Bofough
under the terms of which sewer connections or tap-ons into the
entire sewage collection system ﬁere pronibited.

8. This order was issued because DER determined that the
average daily flow entering said sewage treatment plant exceeded
the design capacity of said plant, to-wit, 400,000 gallons

per day.  This condition is called "hydraulic overload."
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) 9. On March 1, 1973, DER and the Borough entered intoc a
partial consent decree, under the terms of which the July 20,
1972, sewer connection ban order was modified to exclude the
Northwest Quadrant of the Borough from the prohibition

- 10. One of the major reasons why this sewage treatment

plant became hydraulically overlocaded is that groundwater
entered the sewage collection system thnm@h collector sewers,
interceptor sewers or building sewers by reason of defects
in thg pipes themselves, or in the pipe joints. This entry
of groundwater is called "infiltration."

11. Another factorlwhich produced this hydraulic overload
condition was the inflows from rain events, to-wit, water
reaching the sewage collection system from downspouts, storm
drains, catch basins or holes in manhole lids. | -

- . 12.  Since the time when this sewer connection ban was
"""" imposed,. the Bbrough has attempted to remedy this hydraulic - -
overload condition at its sewage treatment plant. In 1972, S
the Borough réconstructed 1.35 miles of sewer line within
its corporéte limits. 1Imn 1973, the Borough did wvarious work,
- including the replacement of 1,200 feet of sewer line. 1In
1974, ﬁhere were drains disconnected, 600 feet of sewer replacement,
over 2,00 feet of new sewers constructed and 10 sanitary
manholes installed. 1In 1975, there was continued tésting to
determine the presence of unauthorized connetions to the

sewage collection system. In 1976, 29 manholes were raised or

repaired. In 1977, 476 feet of new sewer line was installed and
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12 new manholes weare installed. 1In 1978, the program of continued
resting to determine the presence of unauthorized connections
to the sewage-collection system was continued, several sewer
inspectors were hired, over .2,100 lineal feet of sewer line
was purchased and additional manholes>wéré'5rdéfed. In 1979,
this Z,IOOllineal feet of sewer line was insta}led.

13. The total cost of these attempts to remedy the
hydraulic overlocad condition at said sewage treatment plant is
approximately $435,000.00. '

14. In each year from 1973 to and including 1976, there
was a reduction in the average daily flow entering said -
sewagé€ treatment plant; however, no records were kept during
a period as to the éuantity4of liquid which the plant operatérs'
permitted to by-pass the plant, by utilization of a by-pass
.mechanism4.

g 15. Even with this reduction in average daily flow
entering said sewage treatment plant between 1973 and 1976,
this plant-continued to be hydraulically pverloéded during
those years. Furthermore, thié plant was. not providing that
degree of treatment necessary to achieve that degree of
biochemical oxygen demand ( BOD ) removal which was required
under the terms of the permit under which it was supposed to
be operated during said period.

lé. In 1978, the last full year before the date of this
hearing for which records of average daily flow entering

" said sewage treatment plant were available, the average daily
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low to said plant (not including liquid by-passed about which
no records were kept unfil May, 1979) was 498,778 gallons.
This figure is 47,000 gallons per day in excess of the 1976
average daily flow and is 98,778 gallons per day in excess

of permitted capacity.

17. DER, by a Planning Engineer in its Bureau of Water
Quality Management -Regional Office in Meadville, advised the
Authority by letter dated March 30, 1979, that said sewage
treatment plant was still hydraulically overloaded, that a
plarn - séttiné forth tﬁe actions to be taken to reduce the
overload had to be submitted to DER within ninety days and
that even the Northwest Quadrant of the Borough was now
included within the prohibition of the existing sewer connection
ban. |

18. - The County Juvenile Detention Home is situate in
Coolspring Township approximately one mile northwest of the
Borough. It was completed in February, 1973.

19. This Juvenile Detention Home is used as a faqility-

- for detaining youths under the age of eighteen who have

committed crimes and who require security attention, pending
a-hearing and disposition

20. This Juvenile Detention Home was designed as a -
multi-county detention facility. Youths from Mercer, Butler,

Clarion, Crawford, Forest, Venengo and Warren Counties have

been detained there.

by




21. This Juvenile Detention Home was originally designed
to house twelve youths at any given time, and to accommodate
two resident managers, one cook, one.night care worker, two
supervisors, four part-time chi%d care workers, and one teacher.

22. 1In the Act of April 28, 1978, P.L. 202, Sections
23 and 25, 62 P.S.§§ 2075 and 2076, it is provided, in essence,
that from and after December 31, 1979, no juvenile shall be
detained in a county jail.

23. By reason of the enactment of this legislation,
the County determined that it was necessary to build an.addition
to this Juvenile Detention Home to accSmmodate those youths
_who, because of the serious nature of the crimes which they
comnitted or because of the serious security risks which
they created, were jailed rather than placed in the Juvenile
Detention Héme iﬁ-fhe first place.

24, In this addition, there will be facilities to house
four additional youths and one part-time staff worker,

25, At full population in the Juvenile Detention Hoﬁe
as it previously existed, the calculated daily sewage proauced
was projected to be 43,575 gallbns per month,

26. At full population in the Juvenile Detention Home,
with this addition, the calculated daily sewage ﬁroduced is
projected to be 54,300 éallons per month.

27. The actual daily sewage produced at this Juvenile

Detention Home, per 1978 figures produced by the County,
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averages 49,000 gallons per month, although this higher
production can be explained, in part, by the fact fhat there
is a malfunétioning water softening system at this Juvenile
- Detention Home.

28. Between July 30, 1979, and August 3, 1979, 917
Zeet of the County sewage collection line was internally
inspected by means of closed circuit television camera and
by means of air testing the pipe joints for defects.

© 29, Although it was not necessary to replace any portioms

of tge County sewage collection line, some of the pipe joints
failed and were sealed witﬁ grout.

30. According to figures submitted to DER by the Borough,
the avérage daily flow entering said sewage treatment plant
in August, 1979, was 375,000 gallons. .This flow is 25,000
gallons per day less than design and permitted daily capacity.

31. According to figures submitted to DER by the Borough,.
the average daily flow entering said §ewage treatment plant -
in July, 1979, was 449,000 gallons. This flow_is;49,000 .
gallons more than designed and permitted capacity but it is
43,000 gallons less than the average daily flow which entered

said sewage treatment plant in July, 1978. )

32. It cannot be stated, upon the basis of the records of
average daily flow entering said sewage treatment in July
and August, 1979, that the reduction of the hydraulic overload
condition in said plant as evidenced by what occurred in those

two months will be a continuing event.
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33. Although there are continued instances in which the
operators of this sewage treatment plant permit sewage to
by-pass the plant, all such sewage is disinfected by the
process of chlorination.

34; At théiéﬂme-ﬁﬁen-ﬁhis hearing was held, there was no
evidence presented to show that there were problems at this
sewage treatment plant other than. a hydraulic overlbad
condition.

35. At the time wheﬁ this héaring was held, the County
had arranged to have portions of its sewage collection lines
north of the 917 feet of line which was inspected and tested
between July 30, 1979 and August 3, 1979, tested and inspected.
This area was chosen because the County suspects that there
are numerous unauthorized connections in that area.

36. Downstream uses of Neshannock Creek, which is,
apparently, the water of the Commonwealth to which the
effluent from the Borough sewage treatment plant is discharged,
will not be adversely affected by the additional influen;
wnich will be created by the addition to the Juvenile Detention
Home.

37. 1t appears that the public health will not be
endangered by the additional influent which will be created

by the addition to the Juvenile Detention Home.
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DISCUSSTION

DER issued an order to the Borough on July 20, 1972, in
which a sewer connection "ban"l was imposed by reason of the fact
that the Borough sewage treatment plant was "hydraulically
overloaded.”2

On March 1, 1973, following an appeal to this Board by the
Borough from said order of July 20, 1972, DER and the Borough
enter into a consent decree,vunder the terms which, inter
alia, said ban was modified to exclude the Northwest Quédrant

of the 3orough from the prohibition thereof.

L A "ban" is defined in the Rules 'and Regulations, Department
of Environmental Resources, Chapter 94, Section 94.1, 25 Pa.
Code § 94.1, as follows:

"Ban- A prohibition of additional connections to

a sanitary sewer system or any portion thereof

and such other necessary measures as the Department
may require to prevent or alleviate an actual
organic or hydraulic overload or an increase in

an organic or hydraulic overload."

zAn "hydraulic overload" is defined in said Rules and
Regulations, supra. Chapter 94, Section 94.1 25 Pa. Code
§ 94.1 as follows:

"Hydraulic overload-The condition that occurs when
‘the hydraulic portion of the load, as measured

by the average daily flow entering a sewage
treatment plant, exceeds the average daily flow

upon which the permit and the plant design are based
or when the flow in any portion of the system exceeds
its hydraulic carrying capacity during a recent
3-month period.”
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On March 30, 1979, DER notified the Borcugh that the
Northwest Quadrant of the Borough was again included within
the prohibition of the bgn.

On May 14, 1979, DER issued an order to the Borough and

to the Authority that the Borough was not prohibited from permitting

“

the sewage collection system through which sewage is transmitted
to said sewage treatment plant.

In this Order, DER provided that it was permitting this
modification to the existing ban pursuant to the authority
contained in Chapter 94, Section 94.41 of its Rules and
Regulations, 25 Pa. Code § 94.41. 1In this Section, it is provided
~as follows:

"§ 94.41 Elimination or reduction of overload.

A ban may be modified or removed by the Department, in the
exercise of its discretion, in accordance with the following
conditiomns:

(1) 1If the permittee has demonstrated that steps have been
taken which have resulted in the reduction of the actual loading
to less than the capacity provided in the permit, the ban may
be modified oxr removed to allow connections up to the permitted
capatity.

(2) 1If it is affirmatively demonstrated, through the
submission by the permittee and approval by the Department of an
application for an amendment to the permit, that both, the
actual capacity of the plant or the sanitary sewer system or
any part thereof, or both, is in excess of the capacity provided
in the permit and is sufficient to prevent an overload until
additional capacity is made available, the ban may be modified
or removed to allow connections up to the new capacity.

(3) If the permittee has demonstrated that steps have been
tzken which have resulted in the reduction of the overload and
that public health will not be endangered and that downstream
uses will not be adversely affected, the ban may be modified to
allow for limited approval of connections for the elimination
of public health hazards, the elimination of pollution, or the
connection of facilities of public need, provided that the
program for the reduction of the overload continues in a manner
whick will result in the overall reduction of overload."
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It aprears that this Section- is designed to enable DER to
act upon a request by a permittee for relief from a ban when the
permittee is able to demonstrate that it has taken positive
actibn with regard to the cdndition which made the imposition
of the ban necessary in the first instance.

In this matter, we are faced with the rather unique
circumstances that the.permittee opposes the modification of the
ban which is made possiblé by this Order and that the permittee
has made every effort to convince us that it has not satisfied
any of the criteria for the granting of such a modification
which are set forth in Section 94.41, supra.

If we take the narrow view that under all circumstances
it is oniy at the specific request of'a permittee that DER can
consider whether a ban can be modified or removed, there could-
be a situation where a permittee, for no legitimate reason,
could retard development by refusing to request a ban modification
even if the conditions for such modification are clearly present.

We choose, instead, to take the view that DER may independently
review information which it receives, be it from a permittee,
from an entity which is cbnstrained by the ban or from its own
information, to determine whether relief can be granted pursuant
to Section 94.41. We are convinced that it was the intent of the
Environmental Quality Board, when it adopted Section 94.41, that if
DER was satisfied that a ban should be modified, by proof that any
one of the three conditions set forth in Section 94.41 were and would
‘be met, such proof could be received from any.competent and

interested source.
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DER and the County contend that Section 94.41 (3) is
applicable to this matter and thaﬁ the conditions for a ban
modification which are set forth therein have been established
in this matter. They are, once again,‘as follows:

1. There must be a demonstration that steps have been taken

which have resulted in the reduction of the overload.

2. There must be a demonstration that public health will

not be endangered.

3. There must be a demonstration that downstream uses

will not be adversely affected.

4, There must be a program for the reduction of the

overload which continues in a manner which will result in

the overall reduction of the overload.

- In addition, as this Section applies to the instant matter,
it must be demonstrated that the addition to the County Juvenile
Detention Home is a facility of public need.

We have found that the Borougﬁ has spent approximately A
$435,000.00 between 1972 and mid-1979 on various measures to
reduce the hydraulic overload condition in its plant. This effort
has been directed towards eliminating infiltration and towards
detecting unauthorized connections to the Borough éewagencollection
system. Although there was a reduction in tﬁe a&erage daily flow
entering the se&age treatment plant between 1973 and 1976, in
1978, tge last full year before thas date of the hearing in this
matter, the average daily flow entering the sewage treatment plant
was 47,000 gallons per day }n excess of design and permitted

-capacity. Unfortunately, the effort by the Borough was deermed



to be so unsuccessful that DER was required, on March 20, 1979,
less than two.ménths before this ban modification Order was
entered, to re-include the Northwest Quadrant of the Borough
within the prohibition of the ban and pursuant.to Chapter 94,
Section 94.21 (a) (3), of its Rules and Regulations, 25 Pa.
Code § 94.21 (a) (3), to direct the Borough to submit a plan
setting forth the actions to be taken to reduce the overload
to DER within ninety days.

We have found that the County owns a sewage collection line
which is more than six thousand feet in length. Sewage generated
in the County Juvenile Detention Hgme, the County Home and Hospital,
the COuﬁty Vo-Tech School, and in five homes flows through this
line to the Borough sewaée treatment plant. It can reasonably be
assumed that this line has contributed to the hydraulically overloaded
condition of this plant by reason,LigEg;_glig, of infiltration
into that line.

There was no evidence that at any time prior to July 30,
1979, the County made any effort to determine the condition of
thaﬁ line. It is cleér that the Borough did not direct any of
its abétemgpt ?fforts toward this line because the Borough
believed that it did not have the right to do so.

We heard evidence that between July 30, 1979, and
August 3, 1979, 917 feet of the County line was inspected. We
learned that as the result of this inspection, defects in some of
the pipe joints were observed and corrected. It may very well

be that as the result of this corrective work, some infiltration
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into the County line has been abated. This is a possibility

because in the month of August, 1979, the average daiiy flow

entering said sewage treatment plant from all sources was 25,000
gallons less than the design and permitted capacity of the plant

and in the month of July, 1979, the average daily flow entering
said plant from all sources was in exéess of design and permitted -
capacity, but less ttan the average daily flow which entered

said plént in July, 1978.

However,.we cannot hold, on the basis of the fact that there
has been a reduction in the overlpgd in this plant during these
twé dr& weather months, that it has been demonstrated that steps
have been taken which have resulted in the reduction of the overload
on aﬁ on-going basis. If, howevér, the records for the months,
in 1979 subsequent to August and in the first several months in
1980, indicate that the overload to this plant has been reduced,
we can and would hold that this requisite for ban modification
under Section 94.41 (3) has been established.

We next direct our attention go the requirement that there
must be in effect a continuing, effective program which will
result in the overall reduction of this overload.

It is clear that as late as March 30, 1979, DER demanded
that the Borough submit a plan by which such a program would be
implemented. Although it appears that the Borough did éubmit
some document in response to this demand, theré is no evidence
in the record from which we can conclude that such document
was accepted by DER as constituting an effective overload

reduction program.
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We heard evidence that the County intended to inspect other
portions of its sewage collection line in an area where it was
suspected that numeroﬁs unauthorized connections thereto were in
existence. Obviously, there is no evidence that this inspection was
perfermed or that problems were found or that corrections were made.

Perhaps, in the months between the date of the hearing and the
date of this Adjudication, there has been a continuing and effective
program which has resulted or will result in the overall reduction oI

1is overload. At this posture, however, we have no basis upon which
to conclude that such a program exists. As such, we hold that this
second element necessary for ban modification under Section 94.41 (3)
has not been established.

The next two requirements for ban modification under Section
94.41 (3) are that such a modification as is here proposed will
not endanger the public health and such a modification as is here

proposed will not adversely affect uses downstream from the pbint

in the waters of the Commonwealth at which sewage effluent from this

Y
m
[a]
(9
[{y
(e}

collection and -treatment system is disch
There i1s no evidence in this matter that there are problems at
this treatment plant oeHer than a hydrzulic overlecad condition.  For
example, the evidence tends to show that the plant is causing effective
removal of organic compounds contained in the sewage which flows
thereto.
It is true that there are continuing instances in which sewage
in the sewage collection lines leading to said plant is by-passed. -

However, the most obvious danger to the public health which could
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result from such a bv-pass, the presence of tacterial organisms,
is obviated by reason of the fact that even by-passed sawage is
disinfected by the process of chlorination.

We are not willing to disturb the conclusion of DER that che
public health will not be endangered by reason_of the sewage
wnich would bte addad to this sewage collection system if the

addition to the Juvenile Detention Home is connected thereto.

We will, however, be a great deal more satisfied with the state

i

of affairs in this matter if it is possible to eliminate by-passes
of sewage. 7

we concludg that DER has satisfactorily established that there
are no downstreazm uses which will be adversely affected by the
sewage which would be added to this sewage collection systeﬁ if the
addition to the'Juvenile Detention Home is connected thereto,
We received evidence that the nearest public water intake point
is many miles from the receiving waters and it was not shown that

there were any other downstream uses which could be adversely

affected by this additional flow. ‘ -

. .
is zmatter is that

The one thing which is guite clear in

rt

»

tv of public need

r
(K

1

[aadd

the County Juvenile Dzzention Home is a fac

wnich must be enlargad. This is for the reason that the

[

Legislature has declered, in the Act of April 28, 1378, suor

’

62 P.S. §§ 2075 and 2076, in assence, that no juvenile should be
detained in a county jail. The public has a definite need for a
& B mnich i lare g H - 1 Jiurvanil T h
facility wnich is large enough so that certain juveniles wno have

committed serious crimes and/or who are security risks can be

detained in a place where the public need not be concerned about



its security and in a place where the juvenile can be detained
without the hostile and demoralizing environment which is present
in a jail.

It is because there exists this public need for an enlarged )
Juvenile Detention Facility in the County thét we are going to
remand this matter to DER, rather than to sustain the appeal of the
Borough and the Authority.

We remand beéause_it is elear to this Board that thefe now must
be in existence sufficient data which can be analyzed to determine
whether steps have indeed been taken which have resulted in the
reduction of the overload condition at this plant on an on-going
basis. Furthermore, DER should now be in a position that it has
evaluated the overload reduction plan submitted by the Borough.
Finally, unless the County was less than candid about carrying through
its plan to inspect and, possibly, correct additional portions of its
ééwage collection line,.DER should now have information about the

effect of such a program on the hydraulic overlcad condition at this

plant.
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CONCLUSIONS OF LAW

1. The Board has jurisdiction-over the parties and the subject
matter of this Appeal.

2. DER may modify a sewer connection ban, pursuént to Chapter

94, Seétion 94.41 of its Rules and ﬁegulations, 25 Pa. Code §94.41,
without the necessity of a request for such modification made by
the permittee against which such ban was directed.

3. A sewer connection ban modification cannot be granted where
the conditions under which it may be granted, set forth in

Section 94.41, supra, have not beeﬁ_established.

4, The Mercer Couﬁty Juvenile Detention Home is a facility of

public need.



ORDER

AND NOW, this _EEE_ day of June , 1980, it is hereby Ordered
that this matter is remanded to DER for a determination as to whether
there is now additional information and data with regard to steps which
have been taken which have resulted in the reduction of the hydraulic
overload at the Borough sewage treatment plant and as to whether there
is now in existence a program for the continued reduction of the hydraulic
overload at said sewage treatment plant.

It is further Ordered, given the fact fhat there is an urgent need
for the 4-unit additioﬁ to the County Juvenile Detention Home, that this
Board shall receive this additional information and data at a hearing to
be held not later than twenty days from the date of this order.

It is further Ordered that this additional information and data is
needed in order for this Board to determine whether, under and by virtue
of the provisions contained in Chapter 94, Seétion 94.41 (3) of the Rules

and Regulations of DER, 25 Pa. Code §’94_411(3), the existing‘sewer.

.. connection ban in the Borough may be modified to permit the connection of

said addition to said Juvenile Detention Home to the sewage collection

system which conveys sewage to the Borough sewage treatment_plant.

ENVIRONMENTAL HEARING BOARD

A eV

- PAOL E. WAFRS, Chairman —=-v= .. .- ..~




COMMONWEALTH OF PENNSYLVANIA

ENVIRONMENTAL HEARING BOARD

Blackstone Building
First Floor Annex
112 Market Street
Harrisburg, Pennsylvania 17101
(717) 787-3483

BUTLER CCUNTY MUSHROCM FARM, INC. Docket No. 78-132~B
and ROY LUCAS, SUPERVISOR : 7

. General Safety Law
v.

COMMONWEALTH OF PENNSYLVANIA
DEPARTMENT OF ENVIRONMENTAL RESOURCES

ADJUDICATION

By Thamas M. Burke, Member, June 23, 1980

*  This matter cames before the Board on appeals by Butler County Mush- .
roam Farm, Inc. (BCMF) and Roy Lucas, Supervisor for BOMF, from an order issued
by the Camornwealth of Pennsylvania, -Department of Environmental Resources (DER) .
BCMF owns and operates two mushrocm facilities in worked-out, underground lime-
stone mines in West Winfield, Butler County and Worthington, Amstrong County.

. The DER order requires appellants to-implement a "check system" at both under-
ground facilities which will identify every person underground at any time and
make the information available at the surface near ‘the entrance of each mine.
The order made findings that a check.system is necessary to i:rotect the health
and safety of people entering underground.

Appellants flled arpeals from the order on October 20, 1978, alleging -

principally that the DER lacked authority to issue the orders. Coincident with
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filing the appeals, appellants filed a petition for supersedeas on the grounds
that they would be irreparably harmed if the order remained in effect during
the period pending its review and that they were likely to prevail on the merits
of their appeals. ‘ ‘

Hearings were held on appellants' petition for supersedeas on October
31 and November 3, 1978. On November 14, 1978 the Board issued an Opinion and
Order denying appellants' petition for supersedeas for reason that appellants
did not show they would suffer irreparable harm or would ultimately prevail on
the merits. -

On November 30, 1978 the Board denied appellants’ motion for an amended
order to allow an interlocutory appeal fram the Board's Opinion and Order denying
the petition for supersedeas. Thereafter, on Decamber 11, 1978, the DER approved
a check system submitted pursuant to the order without prejudice to appellants'
appeal. .Appellants filed a timely precauﬁionary appeal from the DER's approval
of their plan at EHB Dccket No. 79-005-B, which, upon joint motion, was consoli-
~ dated at the above-captioned docket number by order dated March 9, 1979.

o Subsequently, the parties agreed by vstipulat:i.on that the record made
at the supersedeas hearings would be the record before this Board on the merits
of the aépeals. The aépellants and the DER have filed briefs ocontaining proposed
findings of fact and conclusions of law. Based on the aforesaid we enter the

following:

FINDINGS OF FACT

1. Appellant is Butler County Mushrtrnlfarm (BOMF) , a corporation
with an address at P. O. Box N, Worthington, Pennsylvania.

2. Appellant is Roy Lucas, a maintenancé supervisor at BOMF's fa-
cilities in Worthington, Armstrong County and West Winfield, Butler County,

Pennsylvania.

-60-




3. Appellee is the DER, the agency entrusted with the duty to enforce
t:‘ne- provisions of the General Safety Act, the Act of May 18, 1937, P.L. 654, 43
P.S. 25.1 et seq. as it applies to the operations set forth in Section 2(f) of
.the General Safety Act.

4. BOMF owns and operates mushrocm farms in two mined-out, limestone
mines; one at Worthington, Amstrong County, and the other at West Winfield,
Butler County, Pen-nsylva.nia.

5. BOMF employs approximately 950 production and maintenance workers
at the facilities, approximately 50% of whom work underground at any given time.

6. The facilities at each location include above—ground cperations
such as labor;ﬁories, storage and processing facilities.

7. No limestone mining or extraction has been performed at either
mm facility since prior to .their acquisition by BQOMF.

8. Each underground .facility consists of both developed and undevel-
oped areas. The mushroam production operations, i.e. pig!<i:1g and growing oper-
ations, are performed exclusively within the developed areas. The undeveloped
areas are used to provide proper air c:'_.rculaﬁién and feamperature for mashrocm
growing. ) )

9. The work necessary to create a developed area consists of roof
support, scaling cperations and floor preparation. Both the roofi.ng and scaling
éperations require the work of an experienced miner, have the effect of e:ﬂérging
the underground cavity and necessitate the removal of limestone. .

10. Preparation of mined-out areas for use as urdeveloped areas re—
.quire roof and rib (side) support. Safety posts are installed for initial
support. Roof bolts are then installed for additicnal support. If additional

permanent support is deemed appropriate, concrete blockwalls and steel support
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beams or colums may be installed. The roof and ribs are scaled with bars to.
remove any loose material. The joint area between the roof and rib is gqunited
with concrete when necessary to eliminate excessive moisture.

11. The West Winfield facility is fully developed. At least one year
of development work is scheduled for the Worthington facility.

12. The mushrooms are grown in flat wooden trays containing camposted
material, mushroom spawn and casing soil. The growing trays are placed in indi-
vidual cavefns in the developed areas and periodically are watered and inspected.
Z.Afte.raperiod'ofa few weeks, the mushrooms grow to maturity.

13. BF's maintenance crew consists of ten (10) full-time employees,
oné (1) supervisor, and four (4) extras who fill in for absent full-time employees.
It performs maintenance work and development work at both mines. )

14. Approximately two-thirds of each underground facility is ma_mta.med
as an undeveloped area. -

15. The physical construction of the underground facility is basically
the same as that 6f mined-~out areas used for underground storage in the Cammcrwealth.

o 16. BQOMF operates gasoline~-powered vehicles at both underground facil-
ities pursuant to a variance issued by the Cammonwealth of Pennsylvania, Bureau
of Labor and Industry

17. BQMF generally operates aAsafe operation and has been cooperative
with the DER in the past.. The DER has never shut down any part of BOMF's facil-
ities because of an imminent hazard.

18. The potential for fire at appellants' underground facilities is
no greater than the potential for fire hazards due to the presence of gasoline and
electricity at all underground facilities.

19. Fire presents a danger to persons underground because it generates

smoke and carbon monoxide into a confined area. -
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20. John Conroy i_% an inspector for the DER Office of Deep Mine Safety
in the western part of Pennsylvania. Mr. Conroy inspects 20 underground facilitie
all of which have a check system except the BOMF facilities at Worthington and
West Winfield. Included within the 18 facilities having check systems are five
(5) mined-out areas used for undergrcumd storage. }

21. Any person who is underground or. enters underground during a fire
is in serious jeopardy fram fumes, as well as the hazards of fire generated roof-
falls.

22. The check system required by the DER order must identify every .
person who is underground at any time in the Worthington and West Winfield mines
and make the -information available at the surface near the entrance to the mines.

23. BOF's hourly employee time clock can satisfactorily serve as a
check system for its hourly' aemployees.

“ . 24. BQMF does not have a chack system for those persons who enter the

mine without punching a time clock. Those persons who do rot use the time clock

include supervisors, independent. contractors, food service employees, telephone

repairmen and visiting members of the poblic, including touring high school
students.
25. There is no method presemtly in existence for determining the

nunber of, or the identity of, persons mderground in either mine at any given

26. A check system which does not account for everyone underground is

of little, or no use.

27. The absence of a check system jeopardizes the safety of persons

who might be engaged in rescue cperaticms.
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DISCUSSION
I

Appellant, BCMF, operates mushroom growing and processing facilities |
in two mined-out limestone mines in western Pemnsylvania. The mine