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FORWARD 

This volume contains all of the adjudications and opinions issued by the 

Environmental Hearing Board during the calendar year 1990. 

The Environmental Hearing Board was originally created as a departmental 

administrative board within the Department of Environmental Resources by the 

Act of December 3, 1970, P.L. 834, No. 275, which amended the Administrative 

Code, the Act of April 9, 1929, P.L. 177, as amended. The Environmental 

Hearing Board Act., the Act of July 13, 1988, P.L. 530, No. 94, upgraded the 

status of the Board to an independent, quasi-judi.cial agency and expanded the 

size of the Board from three to five Members. The jurisdiction of the Board, 

however, is unchanged by the Environmental Hearing Board Act; it still is 

empowered 11 to hold hearings and issue adjudications •.• on orders, permits, 

licenses or decisions 11 of the Department of Environmental Resources. 
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CASE NAME 

Aloe Coal Co. 

Bear Creek Township 

J. C. Brush 

1990 

ADJUDICATIONS 

James Buffy and Harry K. Landis, Jr. 

Ray Carey 

Conneaut Condominium Group, Inc. 

Consol Pennsylvania Coal Company 

James E. Craft t/d/b/a Susquehanna Land Co. 

Del-Aware Unlimited, Inc. 

Anderson W. Donan, M.D. et al. 

Easton Area Joint Sewer Authority 

Franklin Township Municipal Sanitary Authority and 
Borough of Delmont 

Kenneth G. Friedrich 

Bobbi L. Fuller 

Donald Gaster 

Russe 11 W. Jok i 

K & S Coal Co. 

Kerry Coal Co. 

Samuel B. King 

Laurel Ridge Coal, Inc. 

Wi 11 iam V. Muro 

Palisades Residents in Defense of the Environment (P.R.I.D.E.) 

John Percival 

iii 
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759 

990 

1307 
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1538 

1726 

1391 
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1008 

226 

1192 

486 

1153 

1038 
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Robinson Township Board of Supervisors 

James R. Sable 

Paul Shannon 

South Huntingdon Township Board of Supervisors 

Spang & Company 

Richard Ta 11 in i 

Brian F. Wa 11 ace 
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59 

663 

1421 

1'97 

308 

1547 

1576 



OPINIONS AND ORDERS 

CASE NAME 

Academy of Model Aeronautics 

American States Insurance Company 

Loraine Andrews & Donald Gladfelter 

Gordon & Janet Back 

Douglas E. Barry and Sandra L. Barry, 
t/a D. E. Barry Company 

Elmer R. Baumgardner, et al. 

Bellefonte, Borough of 

Bellefonte Lime Company, Inc. 

E. P. Bender Coal Co. 

Bethayres Reclamation Corporation 

BethEnergy Mines, Inc~ 

Charles Bichler, Bichler Landfill 

Big B Mining Company (3/12/90) 

Big B Mining Company (concurring opinion) (3/12/90) 

Blairs Valley Protection Association and Marianne Meijer, 
Doris Hornbaker and Sharon Dayley 

Lawrence Blumenthal 

Gerald Booher (3/21/90) 

Gerald C. Booher (6/12/90) 

Borough of Bellefonte 

Borough of Dunmore 

Borough of Girardville, People Against Keystone Chemical 
Company, and Robert Krick 

Borough of Glendon 

Ronald Cummings Boyd 
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Howard G. Brooks 
, , 

Paul R. Brophy & Gary Metz 

Kathleen M. Callaghan, Lake Haute Club, and 
· Dr. Vincent Dauchess 

Carter Farm Joint Venture 

Cen~erville Borough Sanitary Authority 

City of Harrisburg (4/30/90) 

City of Harrisburg (5/30/90) 

City of Harrisburg (6/22/90) 

Co.a 1 it ion of Re Hgious and Civic Organizations, Inc. 
(COR CO) , et a 1. 

Frank Colombo, d/b/a Colombo Transportation Services and 
Northeast Truck Center, Inc., et al. 

Columbia Park Citizens• Association 

Concerned Citizens of Earl Township, et al. (Sundry Discovery 
. Motions) (1/26/90) 

Concerned Citizens of Earl Township, et al. (Motion to 
Dismiss) (1/26/90) 

Concerned Citizens of Earl Township, et al. (6/15/90) 

Concerned Citizens of Earl Township, et al. (10/12/90) 

Concerned Residents of the Yough, Inc. (CRY) (1/17/90) 

Concerned Residents of the Yough, Inc. (CRY) (7/3/90) 

Concerned Citizens of the Yough, Inc. (CRY) 
and County of Westmoreland (9/17/90) 

Concerned Citizens of the Yough, Inc. (CRY) 
and County of Westmoreland (9/18/90) 

Co~nty of Schuylkill, et al. (10/31/90) 

County of Schuylkill, et al. (11/6/90) 

CPM Energy Systems 
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1301 
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William F. Cramer 

Croner, Inc. 

Davis Coal 

Decom Medical Waste Syst~ms (N.Y.) Inc. (5/3/90) 

Decom Medical Waste Systems (N.Y.) Inc. (11/28/90) 

Deer Lake Improvement Associatiori, et al. (5/17/90) 

Deer Lake Improvement Association, et al. (9/7/90) 

Sylvia and Jean Defazio, t/a Diamond Fuel, Inc. 
' 

Donald W. Deitz 

Delta Coal Sales, Inc. and Delta Mining, Inc. 

Anderson W. Donan, et al. (12/11/90) 

George Skip Dunlap 

Dtinmore, Borough of 

Empire Sanitary Landfill, Inc. (10/17/90) 

Empire Sanitary Landfill, Inc. (12/5/90) 

Empire Sanitary Landfill, Inc. (12/18/90) 

Energy Resources, Inc. 

Frederick Eyrich and Harlan J. Snyder (2/16/90) 

Frederick Eyrich and Harlan J. Snyder (5/14/90) 

F.A.W. Associates (Petition for Supersedeas) (12/31/90) 

F.A.W. Associates (Motion to Compel) (12/31/90) 

Felton Enterprises 

Robert Fink 

William Fiore, t/d/b/a Municipal and Industrial 
Disposal Company (9/5/90) 

William Fiore, t/d/b/a Municipal and Industrial 
Disposal Company (12/17/90) 
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Frank 1 in Township 344~ 
, •••••• 4 

Bo:bb i L. Fu 11 er, et a l. ( ll/23/90) 148<1 
.. ~:: ·! • 

Max Funk, Wilbur E. Johnson,. and WHliam· Glioeklier: 161 

Margaret C. and !Larry H. Gabriel', M.D. 52'6 

Garzer Sand & Grave T, Inc.. 625 

Girardville, Borough of, People Against Keystone Chemi€4<1: Company,,, 86· 
and Robert Krick 

1
Glendon, Borough: of 1501 

,Glendon Energy Company (Petition to Intervene} ()2/4/90) 1508 

Gl.~ndon Energy C0mpany (Summary Judgment)· (12/4/9:0') 1512 

Robert H. Glessner, Jr. 304· 

Global Hauling 877 

Robert K. Goetz,. Jr. 260) 

Grand Centra 1 Sanitation, Inc. (6/28/90} 695 

Grand Central Sanitation, Inc. (12/31/90) 178'1 

Al Hamilton Contracting Company 885 

James Hanslovan, et al. 1351 

George Hapchuk 1189; 

William L. Harger 984 

Harmar, Township of 301 

Harrisburg, City of (4/30/90) 442 

Harrisburg, City of (5/30/90) 585 

Harrisburg, City of (6/22/90) 676 

Lawrence W. Hartpence and Imogene Knoll t/b/a Hydro-Cl'ear:t, Inc. 870 
and Tri-Cycle, Inc. 

Houtzdale Municipal Authority 1385 

HZL Corporation 10-60 
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Ingram Coal Company, et al. 

Inquiring Voices Unlimited, Inc. and Sugar Grove Township 

JEK Construction Company, Inc. (5/18/90) 

JEK Construction Company, Inc. (7/10/90) 
I 

Kennameta 1 , Inc. 

Kerry Coal Company (1/30/90) 

Kerry Coal Company (9/27/90) 

Kerry Coal Company (11/5/90) 
' Kirila Contractors, Inc. 

Mr. & Mrs. Peter A. Kriss 

Lake Adventure Community Association 

Lankenau Hospital 

luzerne Coal Corporation, et al. (Motion in Limine/Burden 
of Proof) (1/2/90) 

Luzerne Coal Corporation, et al. (Motion in Limine/Bar 
Evidence) (1/2/90) 

Luzerne Coal Corporation, et al. (1/9/90) 

Luzerne Coal Corporation, et al. (2/26/90) 

Edward J. and Patricia B. Lynch 

John Marchezak and Beth Energy Mines, Inc. 

Manor Mining & Contracting Corporation 

Mario L. Marcon 

James E. Martin 

Mark & Elaine Mendelson 

Midway Sewerage Authority 

Miller's Disposal and Truck Service (10/9/90) 

Miller's Disposal and Truck Service (11/28/90) 

ix 

395 

798 

535 

716 
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Monessen, Inc. (5[7/90) 465i 

Monessen, Inc. (5/21/90) .564i 

Ingrid Morning 1~9,4ii 

MunicipcJl Authori~:Y of Buffalo Towns;htp. HQJi, 

Barry D. Musser 16JZ 

Mustang Coal & Contracting Corporation: (6/N/9'());. 614' 

~u,sJang Coal & Contracting Corporatio:n P /tJt!OCo):: 720 

Mustang Coal & Contracting CorpGirat.ion C'0/9/9JJ:Jt 881 .. , ' 

Mustang Co a 1 & Contracting Corporation (12/4'/90)1 14~6, 

Neshaminy Water Resources Authbri'ty and County oif Bucks.: 28B 

New Hanover Corporation (9/21/90) lJ177 

New Hanover Corporation (11/20/90) 1447 

New Hanover Towns'~dp, et. al. 1570 

NGK Metals Corporation ( 4/ 5/90) 37'6 

NGK Metals Corporation (5/8/90) 473 

NGK Metals Corporation (6/8/90) 5~91 

NGK Metals Corporation (8/21/90) 958 

Bruce E. Nothstein L63J 

Joseph L. Nowakowski 244 

Pa 1 i sa des Residents in Defense of the Environment (PRIDE) (4/!8:/9.0) 412 

Palisades Residents in Defense of the Environment ('PR;IOE} (6/27/;9,0} 680 
' I 

Pennsylvania-American Water Company 16'tJ.9 

Pennsylvania Fish Commission 9l 

Ed Peterson and James Clinger 1'224~ 

P:h i lade 1 phi a Electric Company, et a·L (3./2'3/90:) 2:97 

Philadelphia Electri.c Company, et al. ('Partial Summary 1032 
Judgment) (8/31/90) 
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Philadelphia Electric Company, et al. (Request for Additional 1028 
Expert Testimony) (8/31/90) 

Anthony F. Piazza d/b/a Countryside Mobile Home Park 967 

Plumstead Township Civ·ic Association 1593 

Plymouth·Township (8/23/90) 974 

Plymouth Township (10/23/90) 1288 

Plymouth Township (12/20/90) 1722 

Alois J. Pol and Company Officers 1230 

George Potz and Edward R. Lloyd 332 

John Pozsgai 1250 

Raymond Proffitt (See also Rohm and Haas Delaware Valley, Inc.) 267 

Ram Disposal Service 1202 

William Ramagosa, Sr., et al. (9/14/90) 1128 

William Ramagosa, Sr. et al. (11/21/90) 1461 

Carol Rannels 1617 

Raymark Industries, Inc., et al. (9/20/90) 1165 

Raymark Industries, Inc., et al. (9/24/90) 1181 

Raymark Industries, Inc., Raymark Corporation, Raymark Friction 1653 
Company, and Raytech Corporation (12/18/90) 

Raymark Industries, Inc., et al. (12/28/90) 1775 

R & H Surface Mining (4/4/90) 348 

R & H Surface Mining (4/5/90) 357 

Arthur Richards, Jr. V.M.D. and Carolyn B. Richards 382 

Rohm and Haas Delaware Valley, Inc. (See also Raymond Proffitt) 267 

Rushton Mining Company (1/22/90) 50 

Rushton Mining Company (3/20/90) 277 

Andrew Saul 281 
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Schuylkill, County of (10/31/90) 
r 

Schuylki 11, County of (11/6/90) 

Francis Skolnick, et al. 

Pearl Marion Smith 

Harlan J. Snyder and Fred Eyrich 

Robert L. Snyder amd Jessie M. Snyder, et a 1. ( lf/27/90} 

Robert L. Snyder and Jessie M~ Snyder, et al. (8/23/90) 

South Fayette, Township of 

Swistock Associates Coal Corporation 

Tinicum Township 

Thompson & Phi Hips Clay Company, Inc. 

Township of Harmar 

Township of South Fayette 

T & R Coa 1, Inc. (6/13/90) 

T & R Coa 1, Inc. (9/10/90) 

T.R.A.S.H. I Ltd. (Cross Motions for Summary Judgme:nt) 

T.R.A.S.H. I Ltd. (Dissenting Opiniori) (12/20/90) 

Travelers Indemnity Company and Old Home Manor, Inc. 

U.S. Wrecking, Inc. (Commw., DER v.) (9/27/90) 

U.S. Wrecking, Inc. (Commw., DER v.) (11/21/90) 

West Caln Township 

Western Hickory Coal Company, Inc. 

Western Pennsylvania Coal Company, Inc. 

Western l>ennsylvania Water Company and ARMCO Advanced 
Materials Corporation (5/21/90) ' 

Western l>ennsylvania Water Company and ARMCO Adv·anced 
Materials Corporation (5/23/90) 

xii 

(12[20/'90) 

1347 
't .~: . 

1370 

607 

12.81 

147 

428 

964 

4'83 

1212 

971 

105 

301 

483 

621 

1073 

1707 

1719 

979 

1198 

1474 

12'59 

815 

1235 

549 

562 



Westinghouse Electric Corporation 515 

Wheatland Tube Company 118 

Winton Consolidated Companies 860 

Roger Wirth 1643 

George w.· Yeagle (5/7/90) 469 

· George W. Yeagle (6/19/90) 660 

Theresa York 274 
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Act: 339,. 35 P .S. §:701 et seq~ 

regu Tat ions,. 25· Pa. Code, Chapter L03~-·916~ 

Air Pollution Cont:ro 1 Act, 35 P. S. §.4001 et. s.eg:>. .. 

regu.Tations 

25 Pa. Code, Chapter t;27 (Constructi om,. Modiffcatdbn, React;i'l/,atd:e.m 
and Operation) 

Swlkhapter A: P'l1an Approva 1 and" ~e~mi:ts:--·eO;Vi',, Z!fl'/),. 7rL'J9i,. ];j2(il!i. 

Su·bchapter D: PSD Air Quality--t6!ll 

Bituminous Mine Subsidence and Land Conservat.ion hl'ct, 52'. p; •. s:;., §:1.40.6;.1; et· seq .. 

permits (1405~5)--50 

Clean Streams Law•, 35 P.S. §691..1 et. seq. 

enforcement o•rders-DER (691..201, 610)--I4ZF 

operation of mines (691.315) 

areas des.ignated unsuitable for minin.g""-1593; 

permits--50 

operator responsibility for pre-existing discharg·~$.--1, 39.5:,. 107/7' 

powers and duties of DER (691.5) 

inspection-open fields doctrine--1J59 

regulations 

25 Pa. Code, Chapter 91-Water Resources 

applications and permits (91.2!'-91.26<}--1726 

standards for approval (9L 31-9L3:3;)--1:5:o:4·,. 1'7:Z6; 

25 Pa. Code, Chapter 92-NPDES--216 

amendments to permits (92.3-92.17)--554 

approval of applications (92.31)--1307. 

NPDES permits (92.81-92.83}--1307' 
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violation of effluent limits--591 

25 Pa. Code, Chapter 93-Water Quality Standards--591 

application of water quality standards to discharge of 
pollutants (93.5)--216, 645 

·25 Pa. Code, Chapter 95-Wastewater Treatment Requirements 

discharge to high quality streams 95.1(b)(1) and (2)--1307 

25 Pa. Code, Chapter 102-Erosion Control--759 

EIS control measures and facilities (102.11-13)--1391 

general provisions (102.1-102.5)--1391 

permits and plans (102.31-102.32)--1391 

sewage discharges (691.3, 202, 203, 207, 209, 210)--1726 

Coal Refuse Disposal Control Act, 52 P.S. §30.51 et seq. 

permits--59 

Commonwealth Documents Law, 45 P.S. §1101 et seq. 

permit conditions as improper promulgation of regulations (1102)--50 

Costs Act (Award of Fees and Expenses for Administrative Agency Actions), 
71 P.S. §§2031-2035 

award of fees and expenses (2033)--724, 1212 

definitions (2032)--724 

rules and regulations (2034)--1474 

Dam Safety and Encroachments Act, 32 P.S. §693.1 et seq. 

enforcement orders-DER (693.20)--171 

permits (693.6-693.9)--798, 1391 

regulations (25 Pa. Code, Chapter 105, 106) 

Chapter 105 Dam Safety and Waterway Management--171, 1391 

Subchapter A: General Provisions (105.1 et seq.)--1461, 1470 

Subchapter B: Dams and Reservoirs (105.71 et seq.)--1649 

XV 



Wet lands.--1153 

defini.tions/determinations--1153, 1461 . 

. p~nmits--1153 

r.estorat ion--1153 

Department of Environmental Resources--Powers al'\d Duties 

abuse of discretion--171, 226, 308, 916, 10:7:7, 1165 1 166'5 

action under Administrative Code §1917.-A--11~8 1 1192 

admi n i strati v,e coinpl i ance orders--1128 

binding effect of DER Orders--1391 

duty to disclose information--737 

enforcement of policy not enacted into re~ulation--1665 

negligence--737 

prosecutorial discretion-~526 1 1181 

Environmental Hearing Board--Practice and Procedure 

amendment of pleadings--376 1 1474 1 1775 

appealable actions--285 1 509 1 515 1 521 1 526 1 535 1 .8Q3 1 974 1 10771 1224, 
12641 16651 1770 

appea 1 .!!.!!D.f. pro tunc--338 1 476 1 823 1 1206 1 125.9.1 1782 

burden of proof--1212 

Sewage Facilities Act--1432 

Surface Mining Conservation and Reclamation Act--486 1.663 1 828, 990 

25 Pa. Code §21.101--1607 

civil penalties-~1576 

environmentally harmful DER actions--·549, 1307 

orders to abate pollution or nuisance (21.101('b)(3), (d), feJ)--
1., 3081 11531 1192 

.party asserting affirmative of issue--554, 737., riD38 
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refusal to grant, issue, or reissue license or permit--1153 

shifting burden of proof--1, 549, 554, 1307 

third party appeals of license or permit issuance--59, 810, 
1521, 1665, 1726 

certification of interlocutory appeal--585, 958 

civil penalty assessments--260, 1198 

clarification of order--618, 716 

collateral attack on a final order--1421 

collateral estoppel--663, 1134, 1791 

consent adjudications, decrees and agreements--515, 1264 

continuances, extensions--18, 34, 277 

defenses 

financial impossibility--1421 

laches--1288 

discovery--114, 891 

depositions--629, 1255 

entry for inspection and other purposes--147, 442, 1376 

experts--114, 423, 629, 1028, 1255 

interrogatories--34, 69, 1144 

motion to compel--98, 629, 703, 870, 1250, 1601, 1633 

non-parties--442 

privileges--442 

confidentiality of identity of complainant--870 

deliberative process--1802 

production of documents--34, 69, 442, 870, 1376, 1601, 1802 

protective orders--1601, 1633 
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relevanGy--69 1 7031 12501 1376 

request for admiss io.ns--901 

sanctic;ms--274, 1144 1 1376" 1601 

scope q;fi' discovery--423 1 442 

supp 1 ementa l response.s~-703 

waiver of objections to dJscovery--1371fi: 

di.s.senting opinion--1719 

evidence--4~8 

admi,ssfbi 1 ity--486 

heqrsay--1153 1 1564 

inconclusive--1038 

motion in limine--12 

scientific tests--12 

settlement proposals--469 

failure to comply with Board order--486 1 955 1 96·71 1132'1 U89 1 121'1/1, 
1481, 1554 

failure to prosecute appeal--244 1 274, 304 1 967 1 10731 12351 1288· 

finality--147, 984, 1077, 1224, 1453, 149fi1 1665 

intervention;..-288, 301, 625, 638 1 913, 1060, 1177, 1447, 1508 

automatic right of intervention (Commonwealth)--907 

timeliness--895 

judgment on pleadings--263, 689, 860 1 1165·, 1181, 1570 

jurisdiction--93, 515, 699, 709, 974, 10771 12021 1230., 1270, 1351, 1512',. 
1787 ' . 

pre-emption by Federal law--846, 916, 1008 

mootness-•161, 267, 460, 656, 964 

ability to assess future pen a Tty--10771 1385 
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motion to dismiss--86, 131, 244, 267, 338, 483, 509, 521, 535, 709, 716, 
803, 810, 846, 881, 971, 1202, 1230, 1301, 1351, 1501, 1628 

affidavits--1628 

death of a liable party--395 

motion to limit issues--382, 412, 607, 621, 984, 1065, 1134, 1347, 1453, 
1653 

motion to strike--28, 615, 720, 1128 

as irrelevant, immaterial, inappropriate--469, 1474 

motion to quash--526 

notice of ·appeal--1032, 1653 

issue preclusion--607, 621, 660, 798, 815, 860, 958, 1065, 1165, 
1521 

perfection of appeal--877 

post-hearing brief--1521 

powers of the Board--1461 

adjudication of a cold record--1077 

declaratory judgment--1244 

pre-hearing conferences and procedure--1554 

pre-hearing memorandum--28, 483, 614, 720, 881, 1065, 1132, 1189, 1277, 
1288, 1554 

preliminary objections--1474 

reconsideration--473, 716, 877, 1447, 1726, 1770 

interlocutory order--23, 585 

timeliness--1492 

recusal--118, 140 

res judicata--260, 562, 1134 

rule to show cause--1239 

sanctions--244, 486, 955, 967, 1132, 1189, 1239, 1554 

xix 



se.tt lements2~1270~­

standard of review--645 

standing--83~ 86, 281, 288, 297', 759, 1501, 16:43', 

stay of proceeding--53! 

summary judgrt\ent. ... -38, 42, 105, 332; 348, 39~\ 388::, 395~; 428·, 4'65':,, 5ijZ, 
621, 66.0, 680, 695, 815, 860, 901, 1032:;. l0,5:t,. uzar,. u~48:,. rza.ss; 
1370 I 1385 I 1453, 1470', 1484, 1512, 15641,, t584t., L59!3}, 11il7l;, l6f49j,, 
17071 .1722, 1770, 1787 

affidavits--979 

supersedeas- ... 152, 366, 570:,. 591, 885, 1244'·,, f3:59:; 16'2:4; .. 1';660!~ t79/li; 

affidavfts--1624 

motion t·o withdraw--1385 

stay of judicial order--676., 1461, .. 1.53.4~ 

timeliness of filing of notice of appe.al--931,, 412, 69.9?; 7Q9:, 8:1•5;:,. &za::,, 
971, 1077, 1206, 13011 1355, 1665, 178i2. 

waiver of i.ssues--1521, 1791 

Explo.sives Regulation, 73 P.S. §151 et seq .. 

suspension of blasting license--1538, 1547 

Federal Law 

Elean Water Act, 33' U.S.C. §§1281-129::7 

water quality certificat.ions (401) 

waiver--1250 

Surface Mining Conservation & Reclamation Act,. 30:: u.s •. c·~- §T25·L et. se.g,.--
1008, 1593 

primacy-1008 

Haz.ardous Sites Cleanup Act, 35 P.S. §6020.101 et .. s.ea'·::--tl:B5;. 

Municip:al Waste Planning Recycling & Waste Reducti:on Act:, 53 I?·~S'. §.4000: •. to;l\ 
et seq. 

Chapter 11: Assistance to muni c i pa 1 i ties 

XX 



information provided--1288 

municipal waste planning--1512 

civil penalties--695, 1202, 1230, 1787 

Non-Coal Surface Mining Conservation and Reclamation Act, 52 P.S. §3301 et seq. 

definitions (3303)--344 

regulations 

25 Pa. Code Chapter 77--1791 

relation to coal mining (3304) 

unsuitability for mining--1038, 1593 

Pennsylvania Constitution 

Article I, §27--759, 1307, 1570, 1726 

Pennsylvania Safe Drinking Water Act, 35 P.S. §721.1 et seq.--1385 

definitions--1617 

Sewage Facilities Act, 35 P.S. §750.1 et seq. 

official plans (750.3)--1432, 1564, 1607, 1637, 1726 

regulations · 

25 Pa. Code, Chapter 94: Municipal Wasteload Management 

approval of official plans and revisions (94.14)--197, 1637 

25 Pa. Code, Chapter 71: Administration of Sewage Facilities Program 

Subchapter B: 71.11-71.26--131, 194, 197, 388, 509 

Subchapter C: 71.31-71.63--1432, 1607, 1637 · 

Solid Waste Management Act, 35 P.S. §6018.101 et seq. 
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OPINION AND ORDER 

Synopsis 

DER's Motion in Limine to shift the burden of proof and burden of 

proceeding to National and Luzerne in this consolidated appeal, pursuant to 25 

Pa.Code §21.10l(d), is well taken. The appellants do not dispute the 

existence of environmental harm under 25 Pa.Code §21.10l(d)(l). Neither 

National nor Luzerne dispute the facts showing their substantial continuing 

involvement with this property and both their information on these discharges 

and their past ability to gather information on them and their causes. 

Luzerne did not elect to even dispute the Motion and National's disagreement 

with same is strictly limited to whether DER interprets Section 21.10l(d) 

correctly according to Hepburnia Coal Company v. DER, 1986 EHB 563. DER did 

interpret this section properly; these two burdens properly belong to Luzerne 

and National. 

1 



OPINION 

The instant consolidated app.eal arises f,rom .an .Order issued jointly 

to Nati1onal Mine-s Corporation ("National") .and Luzerne Coal £orporatton 

("Luzerne") by th.e Department of Environmental Resources ( "DER") .ass<ign ing 

l iabil.ity to them under authority of Sect ions 315 and 316 (amongst others:) of 

The Clean Streams law, the Act of June 2.2, 1987, P .1. 1987, as amended for 

· , certain discharges, and the appea 1 s therefrom by Luzerne and Nat tonal. T:he 

Order addresses t•he need for call ection and trea:tment of what it identifies as 

several groups of discharges. Of these groups :tbe Flume :Oischarg.es ,are foun!1.1 

by the Order to be wholly the ,responsibility of N~tional 'While the ,remainder 

(collectively the Valley Fill 'Dischargesand Hillside Discharges) are found ;tm 

·be the joint responsibility of Luzerne .and NationaL Luzerne''s involvement 

arises from its surface coal mine known as the Broadwater Mine, located on 

land owned by National. In addition to National's ownersh;ip of this land it 

operated its underground coal mine known as the Isabella Mine and a 

preparation plant in this area and disposed of coal refuse ,on top of the ~area 

affe.cted by Luze.rne's stripping operations. 

The main thrust of National's Notice of Appeal i'S that the Valley 

Fill and Hillside discharge are Luzerne's responsibility, whe.reas the Flume 

d~sch:arge is a joint responsibility. Luzerne's Notice of Appeal takes the 
' 

opposite position with emphasis on National's ,responsibility for all of t'he 

discharges. In due course in this appeal process, on November 20, T9S:9, ;a 

conference telephone conversation was held between the Board member asstgned 

to conduct the hearing on the merits of this case and counsel for each of the 

parties in this proceeding. The initial purpose of this conference call .was 

to schedule this matter for hearing on its merits on a ·mutually satisf;actor;y 
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date. The trial was scheduled for January 10, 11, 12, 16, 17 and 18, 1990. 

During this call, counsel for DER indicated that DER desired to file a motion 

concerning shifting the burden of proof in this matter to National and 

Luzerne, pursuant to 25 Pa.Code §21.101(d). Accordingly, DER was directed to 

file its motion by December 8, 1989 and counsel for both National and Luzerne 

were directed to file responses thereto by December 22, 1989, so that a 

decision on this motion could be made before the scheduled hearing. These 
' 

deadlines are memorialized in our Pre-Hearing Order No. 2 dated November 20, 

1989. 

Thereafter DER's instant Motion in Limine was filed.1 By letter 

dated December 12 we acknowledged receipt of DER's Motion and reminded 

counsel for Luzerne and National to file their responses by December 22, 1989 

as specified in Pre-Hearing Order No. 2. A response thereto was filed by 

National. No timely response of any type was filed by Luzerne.2 

25 Pa.Code §21.101(d) provides: 

(d) When the Department issues an order requiring 
abatement of alleged environmental damage, the private 

1 DER's Motion was joined alternatively with its Motion for Summary 
Judgment. The Board has given Luzerne and National until December 28, 1989 to 
file their responses to the Motion for Summary Judgment because DER had not 
previously indicated it would file such a motion and the nature of same 
required that additional time be given to Luzerne and National to reply 
thereto. No ruling thereon is thus made by virtue of this Opinion and Order. 

2 On January 2, 1990 we received Luzerne's Answer to DER's Motion for 
Summary Judgment and Brief in support thereof, which also contained Luzerne's 
response to the Motion in Limine and Brief thereon. No explanation of this 
untimely filing or request for leave to file nunc pro tunc accompanied it. No 
extension of that December 22, 1989 deadline was sought by Luzerne. By 
January 2, 1990 this Opinion was already prepared except for this note to 
reflect receipt of this document. Luzerne's untimely response has not been 
considered in-writing this Opinion. 
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party~hall nonetheless bear the burden of proof and the 
burden of proceeding when it appears that the Department 
has initially established: 

(1) that some degree of pollution or 
environmental damage is taking place, or is likely to 
take pl;ace, even if it is not established to the degree 
that a prima facie is made that a law or regulation is 
being violated; and 

(2) that the party alleged to be responsible 
for the environmental damage is in possession of the 
facts relating to such environmental damage or should be 
in possession of them. 

National's "Brief of National Mines Corporation in Response to the 

Department's Motion in Limine" concedes that under 25 Pa~Code §21.10l(d) the 

first prong of the two-pronged test (found in §21 .. 101(d)(l)) for granting 

DER's Motion is met. 

According to the Department's Motion, its attachments and answers by 

Luzerne and National to DER's Interrogatories, the discharges known as the 

Hillside Discharges and the Valley Fill Discharges all arise on National's 

property and have characteristics of acid mine drainage. National's Isabella 

coal refuse disposal operation is on this same land and these two groups of 

discharges are within the coal refuse permit's boundaries. The two groups of 

discharges are also located immediately adjacent to the boundaries of 

Luzerne's surface mine and the Hillside discharges eminate from the toe of 

Luzerne's mine's spoil. 

25 Pa.Code §21.101(d)(2) says that for a shift in the burden of ~roof 

from DER to National and/or Luzerne, in addition to the environmental damage 

prong, 

II the party alleged to be responsible for the environmental 
damage is in possession of the facts relating to the environ 
mental damage or should be in possession of them." 

This is the second prong of the two-prong test. 

In support of its claim that it meets this prong of the test as to 
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Luzerne, DER's motion states that 

1. luzerne conducted mining operations under Mining Permits 750-2 

and 750-7 and under a lease with National during the period from 1972 to 1976 

and remained liable under its bonds posted as to these permits at least until 

1981. 

2. Luzerne had people at its mine site throughout the 1972 to 1976 

period while it was mining and reclaiming. Commencing in 1980, it had people 
' 

at the site covered by Permit 750-7 because of litigation between it and the 

Pennsylvania Fish Commission over discharges from this permit's area (other 

than those which are the subject of this proceeding) and because of 

negotiations with DER over the treatment of same. The negotiations with DER 

produced a Consent Order and Agreement between Luzerne and DER under which 

Luzerne would collect and treat these discharges. DER says these other 

discharges arise within 2000 feet of the Valley Fill Discharges. 

DER's Motion also states: 

[3] In addition to the fact that Luzerne and National had 
more personnel on site on a more regular basis than did 
the Department, they had frequent negotiations and 
discussions with one another. Luzerne and National 
negotiated various agreements regarding their respective 
uses of the property on which their mining facilities are 
located. These include the November 9, 1971 lease 
agreement (Exhibit D), a January 29, 1975 agreement 
concerning discharges from Mining Permit 750-2 (National's 
Supplemental Answer to luzerne's Interrogatory No. 24), 
an October 8, 1973 agreement concerning use of a haul road 
(agreement attached as "Exhibit J"), and a January 22, 
1980 agreement by which National accepted responsibility 
for revegetating those portions of Mining Permits 750-2 
and 750-7 which it was reaffecting by the placement of 
refuse. 

[4] On or about 1972, luzerne caused and allowed an 
unauthorized discharge of mine drainage from that portion 
of the Broadwater Mine subject to Mining Permit 750-2. 
Sometime prior to 1975, luzerne took some action to abate 
this discharge. On or about 1976, luzerne caused and 
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allow,ed an unauthorized discharge of mine drainage from 
that portion of the Broadwater Mine subject to Mining 
Permit 750-7. Sometime prior to 1981, Luzerne took some 
action 'flo abate this discharge. The Department does not 
know wh:at abatement act ion was taken in either 
instance. 

DER also states it has 1 imited pre-1982' ~nowledge of the dtscharge·s 

which are the subject of this proceeding. 

Luzerne is the miner, it monitored its discharges to the degree i:t 

felt necessary. lit better than anyone at DER caul'd observe the mine's 

stratigraphy, the quality and quantity of the groundwater encountered, the 

seams. milned or spo.il ed, and where and how it d i spa sed of spa il s during: 

reclamation. Moreo¥er, Luzerne was involved in litigation over d'i.sd1arg:es 

from thi's mine with the Fish Commission, and negotiations with DER over 

treatment of same. Obviously this had to cause it to watch the site.'s wate.r 

closely in this period. Moreover in today's regulatory climate a miner carrn0t 

ignore such matters during coal mining because of potential 1 iabi·l ity for 

post-mining discharges. Finally, Luzerne abated two separate discha:rges from, 

its mine prior to 1981 and, as between it and DER, knows or should know how. it 

accomplished same and what the impact of this action, if any, was on the 

remainder of its mine. 

In Hepburnia, supra~ we said: 

... we do not imply that the quote supra from Hawk 
Contracting 1 ists all of the types of observations a· mine 
operator reasonably should be expected to make. On the 
other hand DER has given us little reason to conclude 
that, at the time of mining, Hepburnia should have mad~ 
whatever observations were needed to. dec ide the key 
issues of this appeal. 

1986 EHB 563 at 583 
Under the circumstances stated here, we are not troubled by holding the bu:rd.en· 

of proof and proceeding shifts to Luzerne under 25 Pa.Code §21.10l(dJ. 

Luzerne has or should have the evidence available to it which allows it to. 

6 



prove its "innocence" as to these discharges. Hepburnia Coal Company v. DER, 

1986 EHB 563, Hawk Contracting et al. v. DER, 1981 EHB 150. 

The situation·with regard to National is slightly different, in part 

because National's activity on the site's surface followed Luzerne's 

reclamation and in part because National placed its coal refuse on the top of 

a portion of Luzerne's mine. DER's Motion does not suggest National remined 

the Broadwater mine. 

National's knowledge of this site and the discharges is or should be 

clearly superior to DER's knowledge of same. National importantly does not 

dispute the validity of any of the assertions in DER's Motion concerning this 

site, its operations thereon, or the discharges therefrom and offers no facts 

rebutting or minimizing DER's assertions. It only disputes whether 25 Pa.Code 

§21.101(d) and Hepburnia Coal, supra, are properly interpreted by DER in its 

Motion. 

DER's undisputed factual assertions vis ~vis National and this 

~Motion are, according to the Motion: 

1. From the time period of 1972 to 1981, during which 
time ... National conducted the majority of its mining 
activities at the Isabella Refuse Area, the Department 
conducted only sporadic inspections of these areas. 

2. During the time period of 1972 to 1984, National 
would have maintained personnel on site at the Isabella 
Refuse Area on a regular basis because it was conducting 
active coal mining activities in this area. Additionally, 
commencing in 1976 and continuing unti1 1979 National's 
principal employee in charge of environmental matters 
inspected the Isabella Refuse Area approximately four 
times a year. From the time period of 1979 to 1984, this 
employee inspected the area on a monthly basis. 

3. In addition to the fact that Luzerne and National 
had more personnel on site on a more regular basis than 
did the Department, they had frequent negotiations and 
discussions with one another. Luzerne and National 
negotiated various agreements regarding their respective 
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uses of the prop~rty on which their mining facilities are 
located. These include the November 9, 1971 lease 
agreement (Exhibit D), a January 29, 1975 agreement 
concerntng discharges from Mining Permit 750-2 (National's 
Suppleme,ntal Answer to Luzerne's Interrogatory No. 24), an 
October 8, 1973 agreement concerning use of a haul road 
(agreement attached as .. Exhibit J 11

), ar:1d a January 22, 
1980 agreement by which National accepted responsibility 
for revegetating those portions of Mining Permits 750-2 
and 750-7 which it was reaffecting by the placement of 
refuse. 

4. National first became aware of pollutional 
discharges from Luzerne's surface mining in May of 1973. 
Commencing in 1974, National conducted periodic sampling 
of discharges from Luzerne's surface mine. Additionally, 
National first became aware of the Hillside Discharges in 
1978 or 1979 as a result of OSM regulati<on of the site. 

As to the Flume discharges, which DER's Order attributes solely to 

National, we believe National is indeed in the position to know what has 

occurred and when, concerning how they came into existence. Neither DER's 

Motion nor National's response contends that Luzerne had any responsibility 

for same. Here it is solely National's daily operation which is alleged to be 

the cause and there is no dispute as to the discharge's occurrence. Here as 

to refuse placement and this discharge, the who, what, when, where, why and 

how is indeed peculiarly within National's sphere of control and the 

information is or should be in its possession. As to these Flume Discharges, 

the burdens of proof and of proceeding are most properly on National, pursuant 

to 25 Pa.Code §21.101(d). Even if we buy National's statement in its Notjce 

of Appeal that the Flume Discharges are jointly the responsibility of Nationa.l 

and Luzerne (not conceded in Luzerne's Notice of Appeal or DER's Motion), 

National still has the position as the party placing these wastes and 

conducting these inspections to.know what is going on here. 

These two burdens also shift from DER to National jointly with 

Luzerne as to the Valley Fill and Hillside Discharges, pursuant to Section 
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21.101(d). Not only has National monitored conditions on the land leased to 

Luzerne, it has monitored Luzerne's discharges on a regular basis, conducted 

internal environmental. inspections of its own operations on a regular basis 

(at least on a monthly basis for parts of six years according to DER's Motion) 

and had operating personnel disposing of coal refuse on this site on what 

appears to be a routine basis. 

Here also National is more than merely another coal permittee. 
' National also owns the land which Luzerne was mining and reclaiming under a 

lease with National. This is the same land on which National is placing its 

refuse. National is thus land user and landowner. To suggest in this latter 

role a lack of interest in the land when mining and refuse disposal cease, is 

to ignore a reality of real property ownership in this country. It also 

requires us to ignore Section 316 of the Clean Streams Law, Act of June 22, 

1937, P.L. 1987, as amended, which authorizes DER to impose water pollution 

abatement duties on National as either a landowner or a land occupier and 

requires us, without foundation, to assume National was unaware of potential 

Section 316 landowner liability. 

This shifting of burdens to Luzerne and to National is only vis ~vis 

DER. It is also a shifting which, we emphasize, occurs because of the facts 

peculiar to this case. We are not deciding questions of burden of proof 

between Luzerne and National or even whether we have jurisdiction to decide 

their degrees of liability or nonliability as between each other. The DER 

Order says that as to the Hillside and Valley Fill Discharges, Luzerne and 

National will jointly take the outlined steps to collect and treat same. This 

Order's validity, rather than which of these companies has which proportionate 

share of liability, is the issue. As to the Flume discharges, of course the 
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question of order validity only applies as to National. In both situations in 

this case, however, in light of the facts now before us, under Hepburnia Coal, 

supra, and Hawk Contracting, supra, 25 Pa.Code §21.101(d) properly shifts the 

burdens of proof and proceeding to Luzerne and National. 
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0 R DE R 

AND NOW, this 2nd day of January, 1990, the Motion in Limine as to 

Allocation of Burdens of Proof and of Proceeding filed on behalf of DER is 

granted. Pursuant to 25 Pa.Code §21.101(d), the burdens of proof and of 

proceeding are shifted to Luzerne and National as to their appeals from DER's 

Order. 

DATED: January 2, 1990 

cc: Bureau of litigation 
Harrisburg, PA 
For the Commonwealth, DER: 
Diana J. Stares, Esq. 
Western Region 
For Appellant luzerne Coal Corp.: 

rm 

Anthony P. Picadio, Esq. 
Pittsburgh, PA 
For Appellant National Mines Corp.: 
Chester R. Babst, Esq. 
Pittsburgh, PA 
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Svnopsis 

OPINION AND ORDER 
SUR lUZERNE COAl CORPORATION'S 

MOTION IN liMINE TO EXClUDE 
INTRODUCTION OF CERTAIN EVIDENCE 

AS SCIENTIFICAllY UNREliABlE 

Luzerne Coal Corporation has filed a Motion in Limine seeking to 

prevent National Mines Corporation from offering certain evidence because 

National has failed to show the general acceptance within its scientific 

field of the test procedures from which its expert will opine. The burden is 

on National to show that the "leaching" test of overburden or mine spoil is 

sufficiently well accepted within the scientific community to permit expert 

testimony based thereon. Showing that DER will accept such information in 

evaluating whether to issue a permit is not a sufficient showing in the 

instant appeal from a DER compliance order directing collection and treatment 

of discharges of acid mine drainage, nor is showing use of such leachate tests 

in prior cases, where the tests were not challenged on this basis. 
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OPINION 

The above captioned consolidated appeal represents the consolidation 

of separate appeals by Luzerne Coal Corporation ( 11 Luzerne 11
) and National Mines 

Corporation ("National") from an Order issued to both of them by the 

Commonwealth's Department of Environmental Resources ("DER") to jointly 

collect and treat a series of discharges from a site for which DER contends 

they are both responsible. 

In due course in this appeal's process before this Board, through a 

conference call amongst the parties and the Board, this matter was scheduled 

for trial on January 10, 11, 12 and 16, 17 and 18, 1990. Thereafter, on 

December 8, 1989, Luzerne filed the instant Motion to prohibit National from 

introducing and using the results of a 11 leaching" or artificial weathering 

test conducted on mine spoil and coal refuse for National (through expert 

testimony based thereon) because this leaching test does not meet the 11 Fryen 

standard for admissibility. 

The "Frye" test arises from the case of Frye v. United States, 54 

App.DC 46, 293 F. 1011 (1923) wherein the Court said: 

Just when a scientific principle or discovery crosses the 
line between the experimental and demonstrable stages is 
difficult to define. Somewhere in this twilight zone the 
evidential force of the principle must be recognized, and 
while courts will go a long way in admitting expert 
testimony deduced from a well-recognized scientific 
principle or discovery, the thing from which the deduction 
is made must be sufficiently established to have gained 
general acceptance in the particular field in which it 
belongs. 

Both Luzerne and National agree that the Frye test has been adopted 

in Pennsylvania as the test for admissibility of scientific evidence. See 

Commonwealth v. Middleton, 379 Pa.Super 502, 550 A.2d 561 (1988) and 
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Commonwealth v. Topa, 471 Pa. 223, 369 A.2d 1277 (1977)1 

National has filed both a Response to Luzerne's Motion and a Brief 

thereon which oppose the Motion. In turn, Luzerne has filed a Reply to 

National's Response. 

In support of its Motion, Luzerne offers portions of the transcript 

of depositions in this case of Nancy Painton and Mike Smith, hydrogeologists 

for DER, and James Brahosky, DER's District Mining Manager, all of whom 
' 

testify that in their opinions the leaching test is generally not considered 

highly reliable. Brahosky and Painton also appear to testify that scientific 

literature does not support its reliability as yet either. 

To counter this, National cited one study reportedly concluding that 

in the circumstances which National says exist here, this evidence is more 

reliable than the results of acid based accounting tests used by Luzerne. The 

study was not attached to National's filings. ·National offers no literature 

as to the scientific reliability of this test and cites no testimony as to its 

general acceptance for accuracy within the portion of the scientific community 

which is familiar with same. 

National also offers DER's Overburden Sampling and Testing Manual, 

which National concludes means that this leaching test is a DER accepted test 

method. To counter this, Luzerne replies that DER's acceptance of such 

information as part of a permit application does not mean the "Frye test is 

met. Luzerne argues that DER must "accept" material in an application for 

permit which may not constitute admissible evidence in litigation over a 

1 DER advised the Board it would file no response to Luzerne's Motjon in 
Limine and it has not taken any position in this case on this dispute between 
the appellants. 
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compliance order. Thus Luzerne argues this acceptance of such informati'on for 

review of a permit does not equal to general acceptance of the test in the 

scientific community, especially since the standards for what can be 

considered in a permit review verses what is admissible evidence in a hearing 

in litigation over a compliance order do not equate. We agree. 

Moreover Luzerne says, and we believe properly, that the burden is on 

National to show the admissibility of expert testimony based on its leaching 

tests, Commonwealth v. Miller, 367 Pa.Super. 359, 532 A.2d 1186 (1987). If 

National wants expert testimony based in part on this test, of record before 

us, it must show us the leaching test has been "Fryed." It has not done so t0 

this point. 

National's Brief also raises the fact that leaching test data has 

been admitted in three prior cases before the Board. This is true. In Penns 

Woods West Chapter of Trout Unlimited v. DER, 1977 EHB 48, however, we 

characterized the leaching test run by DER's geologist as a method not 

"generally accepted by DER or the geology profession." In Lucas v. DER, 1979 

EHB 114, the leaching test was objected to also, but because of the 

methodology used in the leaching rather than on the base of Frye, supra. In 

Magnum Minerals v. DER, 1988 EHB 867, we again were not asked to rule on this 

leaching test based on Frye, supra. This being so, the fact that the evidence 
' 

was admitted in those cases without facing a "Frye" objection does not mean it 

can pass this test when Frye is first raised against its admission. 

Nevertheless we are reluctant to enter an Order barring testimony 

based in part on these tests. While at this time National has not shown us 
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that we should allow this evidence into the record, and it must do so or 

Luzerne's motion will be granted, it may yet be able to do so. Accordingly we 

have entered the following order. 

0 R D E R 

AND NOW, this 2nd day of January, 1990, a decision on Luzerne Coal 

Corporation's Motion in Limine to bar evidence to be offered by National Coal 

Corporation based upon leaching tests of coal refuse and mine spoil, is 

postponed until the date of the first hearings on the merits of this matter, 

currently set for 9:00 A.M. on January 10, 1990. At that time and prior to 

the commencement of the hearing on the merits of these appeals, a hearing 

shall be held at which National shall be allowed to offer such evidence as is 

available to it to show that leaching test has gained general acceptance 

within the portion of the scientific community which utilizes overburden 

analysis. In turn at that hearing Luzerne and DER shall be given an 

opportunity to provide us any further information available to either of them 

suggesting the lack of such acceptance. A ruling on this Motion shall be made 

at the conclusion of this.hearing. 

DATED: January 2, 1990 

cc: See next page 
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For Appellant National Mines Corp.: 
Chester R. Babst, Esq. 
Pittsburgh, PA 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 

MARK AND ELAINE MENDELSON 

101SOUTHSECONDSTREET 
SUITES THREE-FIVE 

HARRISBURG. PA 17101 

717-787-3483 

TELECOPIER' 71 7-783-4738 

M. DIANE SMITH 
SECRETARY TO THE BOAR 

v. EHB Docket No. 88-336-M 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 
and McNEIL CONSUMER PRODUCTS CO., 
Perm;ttee 

Issued: January 5, 1990 

OPINION AND ORDER 
SUR 

RULE TO SHOW CAUSE 
Synops;s 

A request for an additional 270 days to prepare their case, filed by 

Appellants in response to a Rule to Show Cause why that appeal should not be 

dismissed for failure to prosecute, will be denied when Appellants have 

already had 15 months to complete discovery and file a pre-hearing memorandum. 

A request for an award of costs to enable Appellants to prepare their case 

will be denied when there is no statutory authority to make such an award. 

Appellants are ordered to file a pre-hearing memorandum by January 26, 1990, 

or suffer this immediate dismissal of their appeal. 

OPINION 

This appeal was filed by Mark and Elaine Mendelson (Appellants) on 

August 29, 1988, challenging the issuance by the Department of Environmental 

Resources (DER) to McNeil Consumer Products Company (Permittee) of permits for 

an incinerator unit to be used to burn plant trash, pharmaceutical waste and 

dewatered sludge in Whitemarsh Township, Montgomery County. The permits were 

issued under the Solid Waste Management Act (SWMA), Act of July 7, 1980, P.L. 

380, as amended, 35 P.S. §6018.101 et seq.; the Clean Streams Law (CSL), Act 
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of June 22, 1937, P. L. 1987, as amended, 35 P. S. §.691.1 et seq.; and the Air 

Pollution Control Act (APCA), A.ct of January 8, 1960, P .. L. (1959) 2119, as 

amended, 35 P.S. §4001 et gg,. 

Pre-Hearing Order No. 1, issued September 19, 1988, required the 

parties to complete discovery within 75 days and required Appellants to file 

their pre-hearing: memorandum on or before December 5, 1988. As a result of 

several requests, these deadlines eventually were extended to May 1, 1989 and 

May 15, 1989, respectively. In the meantime, on; February 15, 1989, the Board 

dismissed as untimely that portion of the appeal contesting the i.ssuance of a 

National Pollutant Discharge Elimination System (NPDES) permit under the CSL. 

On May 3, 1989, Appellants' legal counsel (Leonard, Tillery & 

Davison) filed a Petition for Leave to Withdraw because of Appellants' 

alleged failure to cooperate or communicate. This Petition was granted on May 

10, 1989, by a Board Order that also extended all deadlines to July 14, 1989, 

in order to enable Appellants to obtain new legal' counsel. On July 25, 1989, 

Permittee filed a Motion to Dismiss the appeal because of Appellants' failure 

to obtain new legal counsel and to file their pre-hearing memorandum. 

In response to this Motion, the law firm of Funt, Rothman, Weinstein 

& Schwartz sent a letter dated August 17, 1989, advising the Board that 

Appellants had asked them for legal representation (which they were 

considering) and requesting additional time. A Board Order dated August 30, 

1989, denied Permittee's Motion to Dismiss; extended the discovery deadline to 

September 21, 1989; and extended the pre-hearing memorandum deadline to 

September 28, 1989. 

No appearance was entered by Funt, Rothman, Weinstein & Schwartz and 

no pre-hearing memorandum was filed by the due date. A default letter, dated 

October 12, 1989, gave Appellants to November 6, 1989, to comply and warned 
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them that sanctions (including dismissal of the appeal) authorized by 25 Pa. 

Code §21.124 would be imposed if they remained in default. In response to 

this default letter, the law firm of Klehr, Harrison, Harvey, Branzburg & 

Ellers sent a letter dated November 7, 1989, advising the Board that 

Appellants had asked them for legal representation (which they were 

considering) and requesting additional time.1 

On November 14, 1989, the Board issued a Rule to Show Cause, 

directing Appellants to show cause on or before November 30, 1989, why their 

appeal should not be dismissed for lack of prosecution and for failure to obey 

Board Orders. On November 30, 1989, the law firm of Klehr, Harrison, Harvey, 

Branzburg & Ellers filed an Answer to the Rule to Show Cause, requesting an 

additional 270 days for discovery and for filing of a pre-hearing memorandum, 

and requesting an award of costs to enable Appellants to prepare their case. 

Permittee has opposed this latest request and has urged dismissal of the 

appeal. DER has stated its support for Permittee's position. 

Prior to the withdrawal of their first legal counsel, Appellants had 

254 days for discovery and preparation of a pre-hearing memorandum. We know 

that they took advantage of the discovery opportunities and know that they 

retained the services of an engineering firm, RHG, which provided them with a 

preliminary review on December 13, 1988. From the date when their legal 

counsel withdrew until November 30, 1989, Appellants have had an additional 

204 days to retain replacement counsel, conclude discovery and file a 

pre-hearing memorandum. They have accomplished none of these things.2 

1 Permittee consistently has opposed every time extension requested on 
behalf of the Appellants since May 3, 1989. 

2 Two law firms have corresponded with the Board on Appellants' behalf, 
but neither firm has entered an appearance. 
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Appellants' requ:~st for another 270 days is gros,sly unreasonable ami reflects 

the, same lack of diligence, in prosecuting this appeal that has character-ize.d 

their actions over. the past seven months:. 

Appe 11 amts also request an award of costs: to enab 1 e them to prepare 

their case. They make no reference to any statuto;ry provision authorizing. us 

to make such an award and we know of none. While c:osts provisi.ons do occur in 

some of the statutes which we i1nterpret ,3 a 11 of them limit awards to­

prevailing parties after a proceeding has become final. None of them provides 

for the making of awards "pendente lite." Moreover, none of the environmental 

statutes cited in, footnote 3 is involved in this' appeal. The only issue 

involving the CSL was dismissed earlier. And in order for the Co-sts Act to 

apply, the proceedings would have to be adversary proceedings brought ag.a-inst 

Appellants by DER, not the. reverse. 

Finding no justification for granting Appellants further delays, we 

will enter the following: 

, 3 See, for example,. s.ection 307(b) of the CSL, 35 P.S. §691.307;_ section 
4(b} of the Surface Mining Conservation and Reclamation Act, Act of May 31, 
1945, P.L. 1198, as amended, 52 P.S. §1396.4; section 5 of the Bituminous Mine 
Subsidence and Land Conservation Act, Act of April 27, 1966 (1966, Sp. Sess. 
No.1), P.L. 31, as amended, 52 P.S. §1406.5; section 5 of the Coal Refuse 
Disposal Control Act, Act of September 24, 1968, P.L. 1040, as amended, 52 
P. S. §30. 55; and the Act of December 13, 1982, P. L. 1127, as amended, 71 P. S •. 
§2031 et gg. (Costs Act). 
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ORDER 

AND NOW, this 5th day of January, 1990, it is ordered as follows: 

1. Appellants' request for additional time to prepare their case is 

denied. 

2. Appellants shall file their pre-hearing memorandum on or before 

January 26, 1990. If they fail to do so, an order will be entered sua sponte 

dismissing their appeal. 

DATED: January 5, 1990 

cc: Bureau of Litigation 
Harrisburg, PA 

sb 

For the Commonwealth, DER: 
Jan Quimby, Esq. 
Eastern Region 
For Appellant: 
David B. Schwartz 
Allentown, PA 

and 
Mark and Elaine Mendelson 
Flourtown, PA 
For the Permittee: 
Jeremiah J. Cardamone 
Ft. Washington, PA 
Courtesy copy: 
Arnold Cohen, Esq. 
Philadelphia, PA 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
101 SOUTH SECOND STREET 

SUITES THREE-FIVE 
HARRISBURG. PA 17101 

717-787-3483 
TELECOPIER, 717-783-4738 

M. DIANE SMJn 
SECRETARY TO THE 80 

LUZERNE COAL CORPORATION et al. . . 
v. EHB Docket No. 87-481-E 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

. . 
Issued: January 9, 1990 

Synopsis 

OPINION AND ORDER 
- SUR LUZERNE COAL CORPORATION'S MOTION FOR RECONSIDERATION 

OF THE OPINION AND ORDER GRANTING DER'S MOTION IN LIMINE 
TO SHIFT THE BURDEN OF PROOF AND BURDEN OF PROCEEDING 

A motion for reconsideration of interlocutory Opinion and Order 

will not be reviewed pursuant to 25 Pa.Code §21.122(a). 25 Pa.Code §21.122(a) 

does not govern reconsideration of interlocutory orders. Interlocutory orders 

may be reconsidered, but only in exceptional circumstances. The fact that a 

response to a motion in limine was filed by a party but was untimely when 

filed, is not grounds to reconsider such an interlocutory Opinion and Order. 

OPINION 

On November 20, 1989 in a conference telephone call between the 

member of this Board, to whom this case is assigned for primary handling, and 

counsel for all parties, counsel for the Department of Environmental Resources 

("DER") advised that prior to a hearing on the merits of this matter she might 

file a motion seeking to shift the burden of-proof in this case to Luzerne 
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Coal Corporation {"Luzerne") ~nd National Mines Corporation ("National"). 

Dat~s for the submission of such a motion and for the submission of any 

responses were ag,reed to in this te 1 ephone conference ca 11 . In turn, these 

dates ~ere memorialized in Paragraph 6 of this Board's Order of November 20, 

1989. 

DER's Motion was received in Pittsburgh on December 11, 1989. It was 

joined with a Motion for Summary Judgment against both Luzerne and National. 
1 

On December 12 we sent counsel for Luzerne and counsel for National a letter 

concerning these DER motions. The first paragraph of the letter instructed 

that responses to DER's Motion in Limine were due to be filed by December 22, 

1989 " ... as we agreed in our conference telephone call last month." The 

second paragraph indicated responses to the Moti.on for Summary Judgment and 

supporting Briefs should be filed by December 28~ 1989. 

National filed its response to DER's Motion in Limine and 

subsequently, on December 28, 1989, filed its response to DER's Motion for 

Summary Judgment. 

No timely response to DER's Motion in Limine was filed on Luzerne's 

behalf. On December 27, 1989 counsel for Luzerne contacted the Board member 

assigned to hear this case, for purposes of securing an extension for filing 

Luzerne's response to DER's Motion for Summary Judgment (and Brief in suport 
' of that response) from December 28, 1989 to January 2, 1990. The Board agreed 

to the extension. No discussion was held as to any response by Luzerne to 

DER's Motion in Limine, which, as of December 27, 1989, was already five days 

overdue (assuming one would be filed). 

An Opinion and Order granting DER' s Mot ion was preparec!_ by the 

Board during the week of December 26 through December 29, 1989, for issuance 
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on January 2, 1990. On January 2, 1990 Luzerne's Response to both DER's 

Motion for Summary Judgment and DER's Motion in Limine together with Luzerne's 

Brief in support thereof were received by the Board. 

On January 2, 1990 the Board's Opinion and Order concerning the 

Motion in Limine were modified to contain a footnote, indicating that 

Luzerne's Response to the Motion in Limine and Brief supporting same were not 

considered in reaching the result set forth in that Opinion, because of the 

date of their filing. The Opinion and Order were then issued. 

On January 3, 1990 the instant Motion was filed on Luzerne's behalf, 

seeking reconsideration of the Opinion and Order as to DER's Motion in Limine. 1 

On January 4, 1990 Luzerne delivered to the Board's Pittsburgh office a 

Supplement to its Motion. Also on January 4, 1990 the Board notified counsel 

for National and for DER by letter that if they wished to file a response to 

Luzerne's supplemented Motion, they had to do so by 5:00 P.M. on January 8, 

1990 (trial on the merits of this matter was then scheduled to commence on 

January 10, 1990). 2 National and DER have both filed such responses. 

National's response was included with its own Motion for Reconsideration, 

which Motion is not addressed herein. 

As we have held in the past, reconsideration is not routine. 

Reconsideration pursuant to 25 Pa.Code §21.122 will only be granted in the 

1 The Motion to Reconsider says our Opinion and Order on DER's Motion 
contain an error in that they say Luzerne filed no response. They were 
prepared before Luzerne's untimely response was received. Footnote 2 in that 
Opinion explains this and the fact that we did not modify that opinion except 
to show the untimely filing of those documents. 

_ 2 In separate orders, both dated January 4, 1990, we denied DER's 
separate Motions for Summary Judgment against Luzerne and National. 
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address the issue in this case. In the cited cases where appellate courts 

reversed lower courts, a party was put out of court through the granting of a 

judgment in favor of the party's opponent. Moreover, in those cases judgments 

were entered for noncompliance with a rule of court. Here the Order was 

entered after noncompliance with our prior explicit order and, more 

importantly, Luzerne is not thrown out of court. The burdens of proof and 

proceeding may have changed, but it is still entitled to present all of its 

evidence and brief all legal issues before we decide this case on its merits. 

Accordingly, since exceptional circumstances have not been shown, Luzerne's 

Motion to Reconsider our Order of January 2, 1990 cannot be granted. 

0 R DE R 

AND NOW, this 9th day of January, 1990, Luzerne Coal Corporation's 

Motion to Reconsider our Order dated January 2, 1990, granting DER's Motion in 

Limine, is denied. 

DATED: January 9, 1990 

cc: Bureau of Litigation 
Harrisburg, PA 
For the Commonwealth, DER: 

. Diana J. Stares, Esq. 
Western Region 
For Appellant {Luzerne Coal Corp.): 

rm 

Anthony P. Picadio, Esq. 
Pittsburgh, PA 
For Appellant {National Mines Corp.): 
Chester R. Babst, Esq. 
Pittsburgh, PA 
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SUITES THREE-FIVE 
HARRISBURG. PA 17101 

717-787-3483 
TELECOPIER, 71 7-783-4738 

M. DIANE SMITH 
SECRETARY TO THE BOAF 

LORAINE ANDREWS and DONALD GLADFELTER EHB Docket No. 87-482-W 
v. 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 
and EAST MANCHESTER TOWNSHIP 

and 

• . 
NORMAN BERMAN and DAVID SCHAD, Intervenors: Issued: January 10, 1990 

OPINION AND ORDER SUR 
MOTION TO STRIKE 

Svnopsis 

A motion to strike an amendment to a pre-hearing memorandum will be 

denied where the amendment is made well in advance of the date of hearing and 

results in no prejudice to the opposing parties. 

OPINION 

This matter was initiated by the November 17, 1987, filing of a 

notice of appeal by Loraine Andrews and Donald Gladfelter (Appellants), seek­

review of the Department of Environmental Resources• (Department) July 23, 

1987, approval of a revision to the official plan of East Manchester Township, 

York County, for the Riverview Subdivision, pursuant to the Pennsylvania 

Sewage Facilities Act, the Act of January 24, 1966, P.L. (1965) 1535, as 

amended, 35 P.S. §750.1 et seq. (Sewage Facilities Act), and the rules and 

regulations promulgated thereunder. In their notice of appeal the Appellants 

alleged that the Department failed to adequately review the planning module 

for the proposed development, to adequat.ely respond to problems raised by 

Appellants, to test for the availability of an adequate groundwater supply, to 

28 



est.ablish wheth~·r the plan w.as consistent with a comprehensive program of 

w.il~er ·qua 1 i ty 1tpanagement i:n the watershed .as a \W:ho le, to adequately assess the 

environmental impact of the proJ}osed subdivision and ensure the impact .wi l1 ibe 

"!inimi;:z-ed, to cansider whether the .subd·ivision was co.nsistent with the Yo.rk 

County ·comprehensive plan and ;master plan, and :to .comply with Article 1, §.27 

of the Pennsylvania Constitution. The Appe~lants also asserted that th.e 

module did not ·demonstrate whether the s.ubdivision was in complianc.e w1t;h 

county or local storm water management plans. 

A :Petit:ion to intervene, filed on December 10, 1987, by Norman Bermam 

and David Schad (Intervenors), the landowners ar:~d developers of Riv.erview., was 

·granted by Board order dated January 6, 1988. Intervenors' mot i:on for summary 

judgment was denied by the Board.on May 1'0, 1989. 

On Se.pt;~mber 25, 1989, Appellants filed their first am.endme·nt tm 

their p·re-hearh1g memorandum, adding the names of three exp.ert witnesses and! 

summaries of their :proposed testimony. 

O·n September 28" 1989, Intervenors filed a mot ion to strike 

Appenants' fir·st amendment to the pre•hearing memorandum, arguing that none 

of these witnes·s•es we:re identified in response to i:nterrogator:ies served alii 

March 14, 1988, or listed in the original pre-hearing memerandum. Further, 

Intervenors assert that Appellants never sought .o·r received the Board's per­

miss i·oA to amend their pre-hearing memorandum. Intervenors now contend they 

were denied the .oPJportu:nity to prepare to answer the testimony of the proposed' 

additional :witness•es and that they have waited 11 months for a hearing and do 

not want to be further delaye;d due to Appellants' failure to prepare t'heir 

case in a timely •manner. 

Apipellants ffled their answer to this ·motion on ,October 6, 1989, 

alleging that they reserved the right to amend in their pre-hearing memorandum 
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and that no objections were filed to their statement of reservation. They 

also contend that adequate time exists for Intervenors to prepare for the 

testimony of these witnesses, since no hearing date has been set.l 

Appellants further claim there is no time limit for filing amendments, nor is 

permission from the Board required to do so. Finally, Appellants assert that 

Pa.R.C.P. No. 4007.4 allows discovery to be supplemented at any time. 

The Department, consistent with its practice regarding third party 

apReals, did not respond to the motions. 

Pa.R.C.P. No. 4007.1 imposes a duty upon a party to supplement its 

responses to discovery requests in the following circumstances: 

(1) A party is under a duty seasonably to sup­
plement his response with respect to any question 
directly addressed to the identity and location of 
persons having knowledge of discoverable matters 
and the identity of each person expected to be 
called as an expert witness at trial, the subject 
matter on which he is expected to testify and the 
substance of his testimony as provided in Rule 
4003.5(a)(1). 

(2) A party or an expert witness is under a duty 
seasonably to amend a prior response if he obtains 
information upon the basis of which 

(a) he knows that the response was 
incorrect when made, or 

(b) he knows that the response though 
correct when made is no longer true. 

(3) A duty to supplement responses may be 
imposed by order of the court, agreement of the 
parties, or at any time prior to trial through new 
requests to supplement prior responses. 

In the notes that follow the rule it is explained that the purpose of this 

rule is to impose a continuing obligation on the answering party to supplement 

1 On November 8, 1989, a hearing on the merits was scheduled for January 
23-25, 1990. 
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its responses to interrogatories and oral depositions if it becomes aware of 

su.b.sequent answers making,.prior answers incorrect and to discourage knowing. 

concealment. Pa. Rules of Court - 1989, p. 292. However, this rule does not 

apply here, for, in this case, the Appellants are proposing to "supplement" 

their prehearing memorandum, not their responses to discovery requests. 

The Board's rules of practice and procedure provide at 25 Pa.Code 

§21,82(c) that the Board may issue such pre-hearing orders as it deems neces­

sary for limiting issues of fact and law in a proceeding. The Board employs 

two standard pre-.hearing orders. Pre-Hearing Order No. 1 requires the submis­

sion of a pre-hearing memorandum which states the facts a party intends to 

prove, cites the contentions of law relied upon, identifies the order of the 

witnesses at hearing and includes all documents and other exhibits the party 

intends to intrbduce at the hearing. Pre-Hearing Order No. 2 requires the 

parties to file a stipulation listing exhibits, expert witnesses, evidence and 

facts agreed upon, and a statement of legal issues on which the matter turns; 

this stipulation must be filed approximately two weeks before the hearing. 

The two pre-hearing orders are designed to complement each other; Pre-Hearing 

Order N'o. 1 operates to define the issues after a period of discovery, while 

Pre~Hearing Order No. 2 operates to refine the issues for presentation at the 

hearing on the merits. Max Funk, et al. v. DER and Erie Energy Recovery 

Company, Inc., 1988 EHB 1242, 1248. 

The General Rules of Administrative Practice and Procedure instruct 

the Board to construe its rules liberally in order to ensure just 

determination of the issues presented. 1 Pa.Code §31.2. Accordingly, the 

Board has frequently allowed parties to amend their pre-hearing 'memoranda. 

Concerned Citizens Against Sludge v. DER, 1983 EHB 512, Howard Fugitt and 

James E. Gatten v. DER, 1983 EHB 509, and North Cambria Fuel, 1986 EHB 1132. 
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Whether an issue not raised in a party's pre-hearing memorandum should be 

deemed waived is a matter for the Board's discretion; in general, waiver is 

not a proper remedy unless prejudice to the opposing party can be shown. 

North Cambria Fuel, supra. 

Here, since the amended pre-hearing memorandum was filed well in ad­

vance of the deadline for stipulation and the date set for hearing, there was 

sufficient time to seek leave to depose the additional proposed experts. Con­

sequently, there has been no prejudice and the Intervenors' motion to strike 

will be denied.2 

2 The decision to deny the relief sought by Intervenors should not be 
interpreted as condoning the practice of expansively and repeatedly amending 
one's pre-hearing memorandum. This practice leads to additional procedural 
motions which delay the ultimate resolution of a matter. 
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0 R D E R 

AND :NOW, this Ulth day of January, 1990, it is ordered that the 

mot ;,on of Norman Berman and David Schad to strike Loraine Andrews' and Donald 

Gladfelter's Fir$t Amendment to their Pre-Hearing Memorandum is denied. 

DATED: January 10, 1990 

cc: Bureau of Litigation 
Harrisburg, PA 

bl 

For the Commonwealth, DER: 
Norman Matlock, Esq. 
Eastern Region 
For Appellants: 
Eugene E. Dice, Esq. 
Harrisburg, PA 
For East Manchester Township: 
William H. Poole, Jr., Esq. 
York, PA 
For Intervenors: 
William G. Baughman, Esq. 
York, PA 

33 

ENVIRONMENTAL. HEARING BOARD 

~w~ LING 
Administrative Law Judge 
Chairman 



* 
. , 

~ . 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
101 SOUTH SECOND STREET 

SUITES THREE-FIVE 
HARRISBURG. PA 17101 

717-787-3483 
TELECOPIER' 717-783-4738 

M. DIANE SMITH 
SECRETARY TO THE BOA 

ACADEMY OF MODEL AERONAUTICS 

v. EHB Docket No. 89-365-MR 

COMMONWEALTH OF PENNSYLVANIA 
DEPlRTMENT OF ENVIRONMENTAL RESOURCES Issued: January 12, 1990 

Synopsis 

OPINION AND ORDER 
SUR 

MOTION TO COMPEL DISCOVERY 
AND 

FOR AN EXTENSION OF TIME 

Interrogatories and requests for production of documents are timely 

if made before the end of the discovery period even though the time remaining 

is not adequate for the answering party to respond. The answering party is 

free to request the Board to extend the time. The Board does not use a 

specific number as a litmus test in determining whether the use of 

interrogatories is oppressive. Instead it follows the general language of the 

Pa. Rules of Civil Procedure. 

OPINION 

This appeal was instituted on September 12, 1989 by the Academy of 

Model Aeronautics (Appellant), challenging the refusal of the Department of 

Environmental Resources (DER) to permit the use of radio-controlled aircraft 

at Ridley Creek State Park and Tyler State Park. Pre-Hearing Order No. 1, 

issued by the Board on September 14, 1989, required, inter alia, that 
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discovery would be "completed within 75 days of the date of this Order, unless 

extended for gQod cause upon written motion", and that Appellant would file 

its pre-hearing memorandum on or before November 28, 1989. This date, of 

course, also marked the end df the 75-day discovery period. 

By a letter dated November 1, 1989, DER mailed to Appellant its First 

Set of Interrogatories and Request for Production of Documents. By a letter 

dated November 3, 1989, Appellant identified 4 "problems" it had with DER's 

~iscovery request - (1) the request was untimely since the number of days 

remaining in the discovery period was less than the 30 days allowed for 

discovery responses by Pa. R.C.P. 4006(a)(2); (2) the number of 

interrogatories, including sub-parts, exceeded 40; (3) maps referred to in the 

interrogatories were not attached; and (4) interrogatories requesting the 
,, 

legal basis for certain of Appellant's positions were improper. 

The third "problem" was resolved by the parties but they could not 

agree on solutions to 1, 2 and 4. As a result, DER filed on December 8, 1989, 

a Motion to Compel Discovery and For an Extension of Time. Appellant 

responded on December 22, 1989. In the meantime, Appellant had filed its 

pre-hearing memorandum on November 30, 1989 and DER had filed its pre-hearing 

memorandum on December 20, 1989. 

Most of the discovery disputes that are presented to the Board for 

resolution are, purely and simply, contests of wills between the opposing 

attorneys. It is unfortunate that the Board must expend time and resources on 

such trivial matters that could be put to better use in whittling down the 

backlog of pending cases. Appellant's first "problem'' relates to the 

timeliness of DER's discovery request. The Board has administered the 
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discovery-period language of Pre-Hearing Order No. 1 so as to consider timely 

any interrogatories or requests for documents served within the discovery 

period, even though the time remaining may not be adequate for the response. 

In such a situation, the answering party typically requests and is granted an 

extension of time. Both parties have acknowledged that an extension of time 

would have settled this dispute; neither one would make the request, however. 

With respect to Appellant's second "problem", relating to the number 

of ~nterrogatories, the Board has never adopted a specific number as a litmus 

test. Instead, the Board has followed the general language of Pa. R.C.P. 

4005(c). After reviewing DER's interrogatories and considering not only their 

number but also their complexity and time impositions, we conclude that they 

do not subject Appellant to unreasonable annoyance, embarrassment, oppression, 

burden or expense. 

In its pre-hearing memorandum, Appellant has set forth its legal and 

factual contentions, named its witnesses, identified its documents, and stated 

that it will not present any scientific tests or expert testimony. Any 

factual or legal contention not contained in the pre-hearing memorandum is 

abandoned (Pre-Hearing Order No. 1 - f5). The filing of this pre-hearing 

memorandum moots the issue raised by Appellant's fourth "problem" - the 

appropriateness of DER's "contention" interrogatories. Also mooted are DER's 

expert witness and document interrogatories to which Appellant stated no 

objection. 
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ORDER 

AND NOW, this 12th day of January 1990, it is ordered as follows: 

1. DER's Motion to Compel Discovery and For an Extension of Time is 

granted in part. 

2. On ot before January 31, 1990, Appellant shall file full and 

complete answers under oath, in accordance with P~. R.C.P. 4005, to the 

following interrogatories initi~lly propounded by DER on November 1, 1989: 1, 

9, 10, 11, 12, 13, 14, 18, 19, 23, 24, 25, 26, ~7 1 28, 29, 30 and 31. 

3. On or before January 31, 1990, App~~~ant shall produce at the 

office of legal counsel for DER, in accordance ~ith Pa. R.C.P. 4009, all 

documents included in DER's Request for Production of Documents initially made 

by DER on November 1, 1989. 

4. DER shall have the privilege of amending its pre-hearing 

memorandum on or before February 12, 1990. 

DATED: January 12, 1990 

cc: Bureau of Litigation 
Harrisburg, PA 

sb 

For the Commonwealth, DER: 
Kimberly K. Smith, Esq. 
Bureau of Legal Services 
Harrisburg, PA 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
101 SOUTH SECOND STREET 

SUITES THREE-FIVE 
HARRISBURG. PA 17101 

717-787-3483 
TELECOPIER, 717-783-4738 

CONCERNED RESIDENTS OF THE YOUGH, INC. 

M. DIANE SMITH 
SECRETARY TO THE BOA 

v. EHB Docket No. 86-513-MJ 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 
and MILL SERVICE, INC., Permittee 

Issued: January 17, 1990 

OPINION AND ORDER SUR 
MOTION FOR .SUMMARY JUDGMENT 

Synopsis 

Summary judgment will be denied where the moving party has not 

demonstrated entitlement thereto as a matter of law, nor will it be granted 

where material facts remain at issue. 

OPINION 

The Concerned Residents of the Yough Inc. (CRY) initiated this matter 

September 4, 1986, by filing a notice of appeal from the Department of 

Environmental Resources• (DER) August 7, 1986 issuance of Solid Waste 

Management Permit No. 301071 (permit) to Mill Service Inc. (Mill Service). 

The permit, issued pursuant to the Solid Waste Management Act, the Act of July 

9, 1980 P.L. 380 as amended, 35 P.S. §6018.101 et ~· (SWMA) authorized the 

construction and operation of a residual waste disposal facility known as 

Impoundment No. 6 at Mill Service's Yukon waste disposal site in South 

Huntingdon Township, Westmoreland County. 

On September 12, 1988, CRY filed a motion for summary judgment 
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asserting that it was entitled to summary judgment as a result of Mill 

'Service's unlawf:ul conduct in the operation of lmpoundment No. 5, a hazardous 

waste facility completely separate from but located at the Yukon site. CRY 

alleges that ,Min S.ervice is operating Impoundme:nt No .. 5 without a permit i:n 

violation of the "interim status" provisions of :§404 of SWMA, and further, 

that there have been repeated discharges of haz.ardous wastes to the waters of 

the Commonwealth from the side's and bottom of lmpoundment No. 5. CRY also 

asserts that Mill Service has failed to pay a $3000 daily fine specified in 

paragraph 23 of the consent order for failure to :comply with the schedule set 

forth in the cons·ent order. On the basis of these facts concerning 

Impoundment No. 5, CRY argues that the issue of the permit for Impoundment No. 

6 was improper in that §503(d) of the SWMA required DER to deny Mill Service's 
' -~ c 

permit application for the reaso·n that Mill Serv•ice had engaged in unlawful 

conduct unless it, Mill Service, could demonstrate to the satisfaction of DER 

that its unlawful conduct had been corrected. CRY further asserts that Mill 

Service's permit application should have been denied under §503(c) of the SWMA 

because of the demonstrated lack of ability or intention of Mill Service to 

comply with the SWMA. CRY also contends that the liner for Impoundment No. 6 

is improperly designed and that operational problems have resulted in 

violations of the SWMA. 

In its response of November 7, 1988 to CRY's motion for summary 

judgment and motion to have the Board compel DER to revoke the Mill Service 

permit, Mill Service argues that the issue properly before the Board is 

whether, under §503(c) of the SWMA, DER abused its discretion or acted 

arbitrarily, capriciously or in violation of the law in issuing to Mill 

Service the residential waste permit [Impoundment No. 6], not whether DER 

should, under §503(c) of the SWMA, revoke, modify or suspend Mill Service's 
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permit. Mill Service also counters the arguments of CRY regarding the 

integrity of the liner at Impoundment No. 5 contending that the incidents are 

irrelevant to this proceeding because they occurred subsequent to the issuance 

of the permit for Impoundment No. 6. Mill Service also makes the point that 

the incidents at Impoundment No. 5 were contemplated by the consent order and 

further, that the operation of Impoundment No. 5 was not without a permit in 

violation of the SWMA because it had met the requirements for "interim status" 

set'out in 25 Pa. Code §75.272(a) or, in the alternative, that Impoundment No. 

5 did not require a permit by virtue of 25 Pa. Code §75.264(a)(3). 

DER filed an answer to CRY's motion on November 10, 1988 concurring 

in general with Mill Service's contentions regarding the "interim status" of 

Impoundment No. 5. with regard to the requirements of 25 Pa. Code §75.272(a) 

and with Mill Service's contentions concerning the consent order. DER also 

joined Mill Service in arguing that the problems at Impoundment No. 5 are 

subsequent to the issue of the permit for impoundment No. 6 and are therefore 

irrelevant herein. 

The Board is authorized to grant summary judgment when there is no 

genuine dispute as to material fact, and the moving party is entitled to 

judgment as a matter of law. Summerhill Borough v. DER, 34 Pa. Cmwlth. 574, 

383 A.2d 1320 (1978). 

The Board does not accept CRY's argument that it be granted summary 

judgment in this matter on the basis of alleged problems and violations at 

another Mill Service facility [Impoundment No. 5], all of which are subsequent 

in time to the issuance of the permit for Impoundment No. 6. The question 

before the Board is whether DER acted properly on August 7, 1986 when it 

issued Mill Service a permit for Impoundment No. 6. Nor are the alleged 

difficulties with the liner at Impoundment No. 6 before the Board at this 
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time. The issue here is the propriety of the a~fion of DER at the time of the 

grant of the permit for Impoundment No. 6. 

It should also be noted that in addition to these problems, there 

still remain substantial material facts at issue which would preclude summary 

judgment in this matter. 

ORDER 

AND NOW, this 17th day of January 1990, it is ordered that CRY's 

motion for summary judgment is denied. 

DATED: January 17, 1990 

cc: Bureau of Litigation 
Harrisburg, PA 

nb 

For the Commonwealth, DER: 
Diana J. Stares, Esq. 
Western Region 
For Appellant: 
Robert P. Ging, Jr., Esq. 
Confluence, PA 
For Permittee: 
Peter J. Kalis, Esq. 
Andres L. Gespass, Esq. 
Richard Hosking, Esq. 
Lisa Cherup, Esq. 
KIRKPATRICK & LOCKHART 
Pittsburgh, PA 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
101SOUTHSECONDSTREET 

SUITES THREE-FIVE 
HARRISBURG. PA 17101 

717-787-3483 
TELECOPIER, 717-783-4738 

M. DIANE SMITH 
SECRETARY TO THE BOAR I 

FELTON ENTERPRISES, INC. EHB Docket No. 87-104-E 
(Consolidated Docket) 

v. 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES Issued: January 17, 1990 

OPINION AND ORDER SUR 
AMENDED MOTION FOR PARTIAL SUMMARY JUDGMENT 

Synopsis 

The Department of Environmental Resources• (11 DER 11
) Amended Motion for 

Partial Summary Judgment as to forfeiture of Appellant•s surface mining bond, 

is granted. The motion is also granted insofar as it seeks to bar the 

challenge of DER Compliance Order No. 88-G-297 by Felton Enterprises, Inc. 

(
11 Felton 11

). Where DER•s motion and supporting affidavits show a failure to 

backfill at Felton•s mine site at the time of the forfeiture and thereafter, 

in violation of the requirements of the Surface Mining Conservation and 

Reclamation Act, the Act of May 31, 1945, P.L. 1198, as amended, 52 P.S. 

§1396.1 et seq. ("SMCRA"), and the regulations promulgated thereunder, DER 

makes its case for summary judgment. Where DER's Compliance Order merely 

directs Felton's compliance with a prior unappealed compliance order to 

Felton, it cannot be challenged by its recipient. Felton's failure to file 

any response to DER's amended motion creates no dispute of a material fact or 

issue of law on which to deny the motion. 
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OPINION 

This matter began on March 17, 1987, by the filing of Felton's notice 

of an appeal from DER's Notice of Forfeiture dated February 9, 1987. Felton's 

appeal challenged DER's notice of its forfeiture of two coll,teral and three 

surety bonds posted with DER by Felton in connection with Felton's surface 

mining operations in Derry Township, Westmoreland County, under Mine Drainage 

Permit No. 34A76SM9. 

After this matter was scheduled for hearing on January 17, 1989, the 

parties requested the hearing's cancellation and it was canceled to allow 

settlement negotiations. 

In a separate proceeding before this Board at Docket No. 88-535-R, 

Felton was simultaneously pursuing an appeal from DER Compliance Order No. 

88-G-297 dated September 28, 1988. This Order directed Felton to cease all 

mining activities at the site covered by Permit No. 34A76SM9. Because Felton 

failed to file a pre-hearing memorandum in this proceeding, despite our order 

to do so, this Board issued a Rule to Show Cause why the appeal should not be 

dismissed. In a reply to our Rule on June 19, 1989, Felton requested that the 

appeal at Docket No. 88-535-R be consolidated with that at Docket No. 

87-104-R. The Board granted consolidation of these two appeals by Order dated 

June 22, 1989. 

Thereafter, on June 23, 1989, DER filed a Motion for Summary Judgment 

as to the collateral bond posted for Mining Permit 1665-2.1 In paragraph 

3 of that motion DER states that it has not forfeited the certificate of 

1 On June 23, 1989, DER also filed a Response to Felton's request for 
consolidation opposing same and thereafter petitioned this Board to reconsider 
its order granting consolidation of the two appeals. On June 30, 1989, we 
denied DER's petition. 
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deposit posted for Mining Permit 1665-1 (one of the two collateral bonds 

mentioned in its forfeiture notice). In paragraph 6 of this Motion DER also 

withdrew the forfeiture of Surety Bond Nos. GP465514, GP465554, and GP465312 

(the three surety bonds referenced in its forfeiture notice). In response to 

DER's motion, Felton filed a document captioned "Reply to Motion for Summary 

Judgment and Countermotion." In turn, on August 3, 1989, DER filed a 

document captioned "Reply to Felton's Motion for Summary Judgment and Response 

to Felton's Reply to the Department's Motion for Summary Judgment". By Opinion 

and Order dated November 17, 1989, we denied both DER's initial Motion for 

Summary Judgment and Felton's Motion for Summary Judgment. 

While the initial cross motions were pending and on September 25, 

1989, DER filed an Amended Motion for Partial Summary Judgment. As to 

Felton's surface mining bonds, it sought forfeiture solely of the collateral 

bond (a $6330.00 Certificate of Deposit) posted for Mining Permit No. 1665-2. 

It also sought a summary judgment that as a matter of law Felton could not 

challenge Compliance Order No. 88-G-297. New affidavits not appearing with 

its initial Motion for Summary Judgment were attached to DER's amended 

motion.2 

Upon receipt of the Amended Motion for Partial Summary Judgment, the 

Board wrote a letter dated October 2, 1989, to Felton's counsel directing that 

he file by no later than October 16, 1989, any objection by Felton to DER's 

Motion. The Board has not received a response of any type by Felton either to 

DER's amended motion or to the Board's letter to Felton's counsel • 

. 2 We disposed of these two entirely separate motions filed by DER serially 
and in two opinions for clarity's sake and because the relief sought in each 
was not identical. 
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In an appeal from a forfeiture by DER of a bond posted under SMCRA, 

tha burden is on DER to prove, through a preponderance of evidence, that the 

facts justify the act of forfeiture~ James E. Martin et al. v. DER, 1988 EHB 

1256. 

The fact that DER has such a burden does not automatically mean there 

must be a full hearing on the merits of any appeal from such an action. Where 

there is no genuine issue of material fact and DER is entitled to forfeiture, 

as a matter of law, the Board is empowered to grant a motion, such as that now 

before us, for summary judgment. Commonwealth v. Summerhill Borough, 34 

Pa.Cmwlth 574, 383 A.2d 1320 (1978). 

In deciding whether to grant such a motion, we must be guided by the 

standards set forth in Pa.R.C.P. 1035. This rule provides any party may move 

for summary judgment on the pleadings and any depositions, affidavits, admis­

sions and answers to interrogatories. Pa.R.C.P. 1035(b) provides the 

adversary party the opportunity to file opposing affidavits setting forth the 

contested facts. Pa.R.C.P. 1035(d) then provides: 

When a motion for summary judgment is made and 
supported as provided in this rule, an adverse 
party may not rest upon the mere allegations or 
denials of his pleading, but his response, by 
affidavits or as otherwise provided in this 
rule, must set forth specific facts showing that 
there is a genuine issue for trial. If he does 
not so respond, summary judgment, if appropriate, 
shall be entered against him. (emphasis added) 

In the instant case when DER's Amended Motion for Partial Summary Judgment was 

filed with this Board, we invited Felton's counsel to make a response. Our 

letter of October 2, 1989, in' this regard to Attorney Allan E. Macleod has 

gone unanswered either by a pleading or the type of factual response 

envisioned in Pa.R.C.P. 1035(b) and (d). Under circumstances such as this 

where DER has filed a motion and supporting affidavits there is an actual 
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shift of the burden to Felton to offer rebuttal. Roland v. Kravco Inc., 355 

Pa Super 493, 513 A.2d 1029 (1986). The lack of a response from Felton does 

not meet this factual burden. Accordingly, it now remains for us to determine 

whether under DER's facts, the law allows for bond forfeiture and dismissal of 

the appeal from DER's Compliance Order No. 88-G-297. 

Bond Forfeiture 

As to the forfeiture of Felton's Certificate of Deposit No. 3736 

posted in connection with Mining Permit No. 1665-2, the simple answer is: DER 

is entitled to forfeiture. 

Absent a response from Felton, there are no facts in dispute. Felton 

secured Mining Permit No. 1665-2 from DER to mine 6.33 acres of land. As part 

of the permit issuance process, it posted $6330 in the form of Certificate of 

Deposit No. 3736. This was a collateral bond to guarantee its obligations 

under SMCRA, the Clean Streams Law, the Act of June 22, 1937, P.L. 1987, as 

amended, 35 P.S. §691.1 et seq., and the regulations promulgated under these 

statutes, as to this mine site. 

One of the requirements imposed on Felton is that it reclaim its mine 

site in accordance with 25 Pa.Code Chapter 87. Specifically, 25 Pa.Code 

§87.141(d) requires that rough backfilling and grading follow mining by not 

more than 60 days. According to DER's motion and the affidavit of Mine Con­

servation Inspector William Stroble, this mining operation began in 1982 and 

ceased in 1984, after affecting all 6.33 acres of land covered by this bond, 

but backfilling was still not completed. Clearly, backfilling and grading are 

not roughly concurrent with mining. These allegations and this affidavit are 

uncontradicted by Felton, so we cannot doubt the facts before us. 

Felton's Notice of Appeal raises no legal defense to a grant 

of summary judgment by this Board. Upon a review of DER's Amended Motion for 
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p,artial Summary Judgment, the affidavits submitted to support it, and Felton's 

~ailure to offer any legal or factual rebuttal thereto, the same can be said 

for Felton's Pre-Mearing Memorandum. Roland v. Kravco Inc, supra. 

In light of Morcoal Company v. Commonwealth of Pennsylvania, DER, 74 

Pa.Cmwlth 108, 459 A.2d 1303 (1983), there can be no question that DER has met 

its burden both as to forfeiture of this bond and our granting of its motion. 

Compl;ance Order 

In light of Commonwealth of Pennsylvania v. Derry Township, 466 Pa 

31, 351 A.2d 606 (1971), it should come as no real surprise to Felton that its 

failure to timely appeal DER's Compliance Order No. 88-G-258 might have 

serious adverse consequences for it in terms of its subsequent ability to 

challenge Compliance Order No. 88-G-297. It is perhaps this fact which led 

Felton to fail to reply to DER's Amended Motion for Summary Judgment as it 

pertains to this Compliance Order. Unfortunately, we will never know the 

basis for that decision or if Felton had an argument or facts it wished to 

assert in defense of this motion. 

DER has pled issuance of Compliance Order No. 88-G-258 to Felton. It 

has submitted an affidavit from this Board's Secretary showing that there was 

no appeal of that Compliance Order to this Board. It has also submitted 

William Stroble's affidavit saying Felton has yet to comply with Compliance 

Order No. 88-G-258. DER has also pled its subsequent issuance of Compli~nce 

Order No. 88-G-297 to Felton. Stroble's affidavit shows that the action which 

Felton was directed to undertake in DER Compliance Order No~ 88-G-297 is 

identical to that DER directed Felton to undertake previously in unappealed 

DER Compliance Order No. 88-G-258. 

In light of Felton's lack of any response to this motion, the facts 

averred by DER and established in its affidavits, Pa.R.C.P. 1035, and Common-
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wealth v. Derry Township, supra, there is no issue left to decide with regard 

to DER's amended motion with respect to the Compliance Orders. As to the 

appeal from issuance of Compliance Order No. 88-G-297, DER's motion is 

granted. 

0 R D E R 

AND NOW, this 17th day of January, 1990, DER's Amended Motion for 

Partial Summary Judgment is granted. Felton's appeal of the forfeiture of 

Certificate of Deposit No. 3637 in the amount of $6330 as the collateral bond 

for Mining Permit No. 1665-2 is dismissed. Felton's appeal from DER's 

issuance of Compliance Order No. 88-G-297 is also dismissed. 
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cc: Bureau of Litigation 
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For Appellant: 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
101 SOUTH SECOND STREET 

SUITES THREE-FIVE 
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717-787-3483 
TELECOPIER: 717-783-4738 

M. DIANE SMITH 
SECRETARY TO THE BOt 

RUSHTON MINING COMPANY 

v. EHB Docket No. 85-213-F 
(Consolidated Appeals) 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES Issued: January 22, 1990 

OPINION AND ORDER SUR 
MOTIONS FOR PARTIAL SUMMARY JUDGMENT 

Synopsis 

A motion for partial summary judgment filed by the Department of 

Environmental Resources is denied, and a cross-motion filed by the Appellants 

is granted, in a consolidated appeal involving forty-six coal mining activity 

permits issued by the Department. The 11 Standard conditions .. inserted in the 

permits by DER should have been promulgated as regulations because they 

established binding norms of general applicability and future effect. 

OPINION 

This proceeding involves forty-six appeals which have been 

consolidated for the resolution of certain common issues.l The appeals were 

filed by coal mine operators from the issuance of coal mining activity permits 

{permits) by the Department of Environmental Resources (DER). The common 

1 After these common issues are decided, the consolidation will be 
rescinded and the appeals will be processed individually to resolve issues 
peculiar to each appeal. 
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issues involve the legality of certain 11 Standard conditions .. which DER placed 

in t.hese permit~. 2 

This Opinion addresses motions for partial summary judgment which 

were f i 1 ed by botl\t DER and the Appell ants. 3 In its motion, DER seeks 

summary judgment on three legal a.rguments which the Appellants raised in their 

pre-hearing memorandum against the standard conditions. Conversely, the 

Appellants in their motion seek summary judgment i,n their favor on these same 

issues. 

DERrs motion (at para. 6} describes the 11 Standard terms and 

conditions .. as follows: 

a. Conditions B.l.n and B.l.o defining the terms 11 Subsidence 11 and 

11 support are an; 

b. Condition B.2c(1)(d)-(f) and B.2d(2)(a) relating to reporting of 

changes in mining activity which may result in noncompliance with 

the permit. 

c. Condition B.2.d. relating to notification of toxic substances; 

d. Condition B.2.g. relating to maintenance of records and submission 

of information; 

e. Condition B.5.d. relating to possible enforcement actions; 

f. Cond'ition B.5.k. relating to acceptance of permit conditions; 

2 In addition to the forty-six appeals consolidated at this docket number, 
our ruling on this motion will also affect ten appeals from coal refuse 
disposal permits (consolidated at EHB Docket No. 86-138-F) and three appeals 
from permits for coal preparation facilities (consolidated at EHB Docket No. 
86-517-F). These other types of permits also contained the standard 
conditions at issue here. 

3 Actually, DER filed a 11 motion to limit issues, ... and the Appellants filed· 
a reply to that motion. However, during a conference call with the Board on 
November 17, 1989, the parties agreed that these pleadings could be treated as 
motions for partial summary judgment. 
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g. Condition C.1 relating to the filing of copies of the subsidence 

control portion of the permit and all supporting maps; 

h. Conditions C.4 and C.5 relating to periodic mapping requirements 

e·s ix month maps"); 

i. Condition C.6 relating to the mapping of support areas beneath oil 

and gas wells; and 

j. Condition C.B relating to notification requirements for owners of 

surface land, political subdivisions and residents of structures 

overlying the mining activity. 

The Appellants agree with this description of the standard conditions 

(Appellants' Reply, para. 6). 

The legal arguments raised by Appellants upon which both parties seek 

summary judgment are: 

1) The standard conditions constitute regulations and are 
invalid because they were not promulgated in accord with 
the Commonwealth Documents Law, Act of July 31, 1968, P.L. 
769, Ai amended, 45 P.S. §1102 et ~· 

2) The standard conditions are beyond DER's statutory 
authority because they are not necessary for the 
Commonwealth to maintain "primacy" in regulating surface 
mining of coal. 

3) Certain of the standard conditions in the permits are 
unconstitutionally vague. 

It is not necessary to address issues 2 and 3 because, as we will explain 

below, we conclude that the standard conditions are invalid because they were 

not promulgated as regulations. 

DER asserted in its motion that the standard conditions are valid 

because DER has express authority to prescribe the terms and conditions of 

mining permits, citing Section 5 of the Bituminous Mine Subsidence and Land 

Conservation Act, Act of April 27, 1966, P.L. 31, Ai amended, 52 P.S. §1406.5; 

52 



and Sections 307 ~nd 315 of the Clean Streams Law, Act of June 22, 1937, P.L. 

1987, as amended, 35 P.S. §§691.307 and 691.315. DER argues that permit 

conditions do not constitute "regulations" even if the conditions are placed 

in several permits regulating the same activity, citing Warren Sand & Gravel 

Co., Inc .. v. Commonwealth. DER, 20 Pa. Commw. 186, 341 A.2d 556 (1975). DER 

·argues that the cases cited by the Appellants for the propos it ion that rules 

of general applicability must be published as regulations are distinguishable 

;because none of those cases i nvo 1 ved DER' s insertion of conditions in permits, 

as did Warren Sand & Gravel. 

The Appellants argue that the standard permit conditions constitute 

regulations and are invalid because they have not been promulgated in accord 

with the Commonwealth Documents Law, 45 P.S. §1102 et ~· The Appellants 

contend that the standard conditions are regulations because they are "binding 

obligations of general applicability and future effect" (Appellant 1 s 

Memorandum in Opposition to DER's Motion, p. 3). In support of this argument, 

Appellants cite Lopata v. Commonwealth, Unemployment Compensation Board of 

Review, 507 Pa. 570, 493 A.2d 657 (1985), Pennsylvania Human Relations 

Commission v. Norristown Area School District, 473 Pa. 334, 374 A.2d 671 

(1977), Newport Homes, Inc. v. Kassab, 17 Pa. Commw. 317, 332 A.2d 568 (1975), 

and Elkin v. Commonwealth. DPW, 53 Pa. Commw. 554, 419 A.2d 202 (1980). The 

Appellants contend that Warren Sand & Gravel does not control here because,it 

was decided before Norristown, Elkin, and Lopata. The Appellants also 

question the reasoning in Warren Sand & Gravel, arguing that the mere fact 

that an agency possesses authority to place conditions in permits does not 

excuse the agency from promulgating the conditions as regulations when the 

conditions have a binding, general nature and future effect. Finally, the 

Appellants argue that the same types of policies and definitions which DER now 
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seeks to impose through permit conditions were previously dealt with through 

DER's regulations. 

The cases cited by Appellants involved a variety of agency actions 

which the Courts held were in the nature of regulations. In Newport Homes, 

the Secretary of Transportation issued a "final directive" that applications 

for permits for trailers with widths of fourteen feet should be denied. The 

Court held that the final directive was a regulation because of its "general 

applicability and future affect" 332 A.2d at 574. Since the final directive 

was not validly promulgated as a regulation, the Court held that PennDOT would 

have to decide on the permissibility of the trailers on a case-by-case basis. 

In Lopata, the Court found that a "bulletin" which the agency had 

relied upon in denying unemployment compensation benefits was a regulation, 

rather than a "statement of policy," because it created a binding norm. The 

Court ruled that the bulletin could not serve as a basis for decisions on 

benefits because it had not been published in accord with the Commonwealth 

Documents Law. 

Finally, in Elkin, a decision by the agency to curtail benefits was 

reversed because the decision was based upon an unpublished internal 

memorandum prepared by the agency's legal counsel. Commonwealth 'court 

reasoned that while the decision to deny benefits had the appearance of an 

individual adjudication, it was clearly based on a rule of general application 

which could have been enacted by the legislature without violating the 

constitutional prohibition against special legislation (Pa. Canst. art III, 

§32). Thus, the Court concluded that the agency's conclusion fell within the 
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definition of regulation under the Commonwealth Documents Law, 4 and that it 

must be promulgated in accord with that Law to be given effect. 

Applying the above precedents to the instant case, it seems clear 

that the standard permit conditions constitute binding norms of g~neral 

application and future effect. The conditions are "binding" in that DER has 

inserted them into each of the mining permits involved here. Although DER has 

asserted that these conditions can be modified in "appropriate circumstances" 

(Motion to Limit Issues, para. 7), this only means that exceptions could be 

granted to the general rule. The conditions have a "general application" 

because DER has inserted them into entire classes of permits involving coal 

mining. Indeed, DER itself characterizes the conditions as "standard terms 

and conditions" (Motion to Limit Issues, para. 6). Finally, the conditions 

have "future effect" because DER only intended them to apply prospectively; 

DER did not attempt to apply the conditions to past events. Therefore, if the 

cases cited above are controlling, we must conclude that the standard 

conditions are in the nature of regulations, and that they are invalid 

because they were not promulgated as regu)ations. Newport Homes, 332 A.2d at 

574, Lopata, 493 A.2d at 660, Elkin, 419 A.2d at 204, see also, Hardiman v. 

Commonwealth, DPW, ____ Pa. Cornrow. ___ , 550 A.2d 590 (1988). 

In defense of its actions here, DER cites Warren Sand & Gravel. In 

that case, three sand and gravel companies appealed the insertion of certaJn 

limitations in their permits. These limitations were general in nature; they 

were not based upon the particular circumstances of each company's operation. 

4 Section 1102(12) of the Commonwealth Documents Law, 45 P.S. §1102(12), 
defines "regulation" as follows: 

(12) "Regulat;on" means any rule or regulation, or order in the 
nature of a rule or regulation, promulgated by an agency under statutory 
authority in the administration of any statute administered by or relating to 
the agency, or prescribing the practice or procedure before such agency. 
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Despite the general nature of the permit limitations, Commonwealth Court ruled 

that they did not constitute regulations: 

[T]he Gravel Companies have raised the question of 
whether the terms and conditions attached to the permits 
were in and of themselves rules and regulations. We 
hold that the terms and conditions attached to the 
permit (sic) are terms and conditions of the permit, 
rather than rules and regulations. Section 4 of the 
Water Obstructions Act, 32 P.S. §684, gives DER the 
power to incorporate terms and conditions in a permit 
and DER's regulations specifically provide that permits 
issued pursuant to the Water Obstructions Act shall be 
"subject to such stipulations and special conditions as 
may be deemed necessary in the interest of the public" 
See 25 Pa. Code 105.21 and 105.77. 

341 A.2d at 564. In other words, since DER was empowered to place terms and 

conditions in permits, those terms and conditions did not constitute 

regulations. 

It is difficult to reconcile the reasoning of Warren Sand & Gravel 

with that of Newport Homes, Lopata, and Elkin. As the Appellants argue in 

their response to DER's motion, the fact that DER has authority to place 

conditions in permits does not logically mean that DER may do so when those 

conditions are in the nature of regulations. DER's argument gives controlling 

effect to the labels DER places upon its actions. This approach elevates form 

over substance. 

The proposition that the label an agency places upon its action is 

not controlling is supported by examining Pennsylvania Human Relations 

Commission v. Norristown Area School District, 473 Pa. 334, 374 A.2d 671 

(1977). There, the Supreme Court analyzed in great detail whether a document 

which the agency characterized as a "policy statement" was, in reality, a 

"regulation." While the Court ultimately agreed with the agency's 

characterization, it reached this conclusion only after determining that the 

document was, in substance as well as form, a policy statement. The Supreme 
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Court's approach in Norristown cannot, in our view, be reconciled with the 

Commonwealth Court's rationale in Warren Sand & Gravel. Therefore, looking to 

the substance of DER's action here, we find that the standard conditions were 

regulations due to their binding nature, general application, and future 

effect. It follows that the standard conditions are invalid b~cause they were 

not promulgated as regulations. 

Although this opinion is grounded in the legal precedents cited 

above, our conclusion also has a sound policy basis. DER issues permits in 

connection with many of the programs it administers. If we were to accept 

DER's argument in this case, we would be authorizing the Department to 

implement across-the-board policy changes by simply inserting "standard 

conditions" in permits rather than by amending its regulations, as it would 

otherwise hav.e to do. By opting to insert standard conditions in permits, DER 

would avoid the scrutiny of the Environmental Quality Board and the necessity 

of requesting, and reviewing, comments from the public before the regulations 

are revised.5 The procedures for amending regulations have a purpose, and 

we must consider that by upholding DER's authority to insert the instant 

standard conditions in permits, we might be frustrating that purpose. 

5 DER would also avoid the review by legislative committees and the 
Independent Regulatory Review Commission attendant to the Regulatory Review 
Act, Act of June 25, 1982, P.L. 633, as amended, 71 P.S. §745-1 et ~· 
However, Commonwealth Court declared recently that key provisions of this Act 
are unconstitutional. Commonwealth, DER v. Jubilirer, No. 253 M.D. 1989 
(filed December 7, 1989). 
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ORDER 

AND NOW, this 22na day of January, 1990, it is ordered that: 

1) The Motion for Partial Summary Judgment filed by the Department of 

Environmental Resources is denied. 

2) The Motion for Partial Summary Judgment filed by the Appellants is 

granted, and the permit conditions described on pages two and three of the 

preceding opinion are declared invalid. 

3) The Board will arrange a conference call to discuss the procedure 

for addressing the remaining issues in these appeals. 

DATED: January 22, 1990 

cc: Bureau of litigation 
Library, Brenda Houck 
For the Commonwealth, DER: 
Marc A. Roda, Esq. 
Central Region 
For Appellant: 
Thomas C. Reed, Esq. 
Pittsburgh, PA 

EN~~~NTAL HEARING BOARD* 

v~k~ 
ROBERT b. MYERS 
Administrative Law Judge 
Member 

-,--~:T."F~ 

TERRANCE J. FITZPATRICK 
Administrative Law Judge 
Member 

. 
Ad inistrative Law Judge 
Member 

* Chairman Maxine Woelfling and Member Richard S. Ehmann did not participate 
in this decision. 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
101SOUTHSECONDSTREET 

SUITES THREE-FIVE 
HARRISBURG. PA 17101 

717-787-3483 
TELECOPIER' 717-783-4738 

ROBINSON TOWNSHIP BOARD OF SUPERVISORS 

M. DIANE SMITH 
SECRETARY TO THE BO 

v. EHB Docket No. 87-242-R 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 
and ALOE COAL COMPANY, Permittee 

Issued: 

A D J U D I C A T I 0 N 

By the Board 

Synopsis 

January 26, 1990 

A DER decision to issue a fly ash/bottom ash disposal permit 

authorizing disposal at a permittee's strip mine site is sustained in this 

challenge by a third party. The Board may not substitute its discretion for 

that of DER absent a showing that DER abused its discretion. The third party 

appellant failed to make such a showing in this case. 

INTRODUCTION/Procedural History 

This adjudication involves an appeal by the Robinson Township Board 

of Supervisors ("Robinson") from the Department of Environmental Resources• 

("DER") reissuance on May 19, 1987 of Surface Mining Permit No. 02803001(c) to 

Aloe Coal Company. The reissuance of this permit was the vehicle used by DER 

to amend this permit to authorize the permittee to dispose of fly ash and 

bottom ash on 8.5 acres of a backfilled strip mine site located in part in 

59 



Robinson Township 1 Washington County, Pennsylvania. As is routine for DER 

with regard to th~rd party appeals, it filed no Pre-Hearing Memorandum in this 

case and left the permit's defense up to Aloe Coal Company ( 11 Aloe"). After 

Robinson and Aloe both filed Pre-Hearing Memoranda and their respective 

Pre-Hearing Stipulations, a hearing on the merits of this appeal was held on 

January 18, 1989 before former Board Member Wi 11 i am A. Roth. Mr. Roth 

resigned without having prepared a draft adjudication in this matter.1 

After a fu 11 and complete review of the record, we make the 

following findings: 

FINDINGS OF FACT 

1. The Appe 11 ant is the Robinson Township Board of Supervisors whose 

address is RD #4, P. 0. Box 92, McDonald, PA 15057. (Appellant's Notice of 

Appea 1) 

2. The Appellee is the Commonwealth of Pennsylvania's Department of 

Environmental Resources, the executive agency of the Commonwealth with the 

authority and duty to administer the Pennsylvania Solid Waste Management Act, 

the Act of July 7, 1980, P.L. 380, as amended, 35 P.S. §6018.101 et seq., the 

Clean Streams Law, the Act of June 22, 1937, P.L. 1987, as amended, 35 P.S. 

§691.1 et seq., the Surface Mining Conservation and Reclamation Act, Act of 

May 31, 1945, P.L. 1198, No. 418, as amended, 53 P.S. §1396.1 et seq., the 

Coal Refuse Disposal Control Act, Act of September 24, 1968, P.L. 1040, No. 
' 

318, as amended, 52 P.S. §30.51 et seq., and the rules and regulations adopted 

under these statutes. 

3. The Permittee is Aloe Coal Company whose address is P. 0. Box 3, 

1 This Board may issue an adjudication based on a cold record where the 
member who presided at the hearings has left the Board without drafting an 
adjudication. Lucky Strike Coal Co. et al. v. Commonwealth, DER, 119 Pa. 
Cmwlth 440, 547 A.2d 447 (1988). 
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Imperial, PA 15126. (Permit attached to Appellant's Notice of Appeal) 

4. Aloe is permittee of a 625-acre surface coal mine (T. 85) known 

as the Bald Knob Strip which is located partially in Robinson Township, 

Washington County, and partially in Findley Township, Allegheny County. 

(Exhibit-Permittee's No. 3)2 

5. Previously, Aloe had been authorized by DER to dispose of coal 

refuse generated at a nearby coal washery (T. 47) on a 158-acre portion of the 

mine site (T. 85, 86) covered by Permit 02803001. (Exhibit A-1) 

6. On May 19, 1987, pursuant to Aloe's application, DER amended 

Surface Mining Permit 02803001 authorizing Aloe to dispose of fly ash on a 

specific 8.5-acre portion of the surface mine. (Exhibit A-1, T. 82, 86) 

7. Robinson's appeal is limited to a challenge of the permit as it 

pertains to ash disposal. (T. 3) 

8. The only ash approved for disposal at this site is that generated 

by burning coal at the Quaker State Oil Refinery at Congo, West Virginia. If 

Aloe wished to dispose of ash from another source at this site, it would have 

to go back to DER and seek another permit amendment. (T. 83) 

9. When ash disposal was approved by DER, it was accomplished 

through reissuance of Aloe's entire Surface Mining Permit with fly ash 

disposal included, so the reissued permit contains conditions and limitations 

not pertaining to ash disposal such as those at 810, 812 and 813. (T. 89) 

10. Robinson was notified of Aloe's application by letter from DER 

dated November 20, 1986, and told to submit its comments thereon to DER in 

writing by January 20, 1987. (T. 34-35) 

2 "T_" is an indication of reference to the transcript of the hearing 
before Mr. Roth. A reference to Exhibit A-1 is a reference to Appellant's 
first exhibit offered into evidence at that hearing. Exhibit-Permittee's No. 
3 is the third exhibit offered into evidence by Aloe. 
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11. Robinson submitted written comments to DER but did not do so 

until March of 1987. (T. 35-36) 

12. DER representatives attended meetings with Robinson's 

representatives to discuss Aloe's application for a permit in January or 

February of 1987 and took their comments into account when reviewing the 

application. {T. 84) 

13. Robinson understands where ash is to be disposed of on Aloe's 

mine site. {T. 33) 

(T. 56) 

14. Ash disposal at the Aloe site is to occur as follows: 

On top of the mine's spoil will be two to four feet 
of compacted subsoil and on top of that will be two feet 
of compacted ash. On top of the ash there will be four 
more feet of compacted subsoil which will be seeded, limed 
and fertilized in accordance with the revegetation plan. 
{T. 55-56) 

15. There will only be one thickness or lift of ash on this site. 

16. Copple, Rizzo & Associates prepared Aloe's application. (T. 46) 

17. Patrick Copple {"Copple") is a partner in Copple, Rizzo & 

Associates (T. 62) which is an engineering firm and a laboratory. {T. 45) 

18. Copple has a B. S. from Youngstown State University in civil 

engineering and has been with Copple, Rizzo since 1978 (T. 45), in which time 

he has done over 100 analyses of permit applications to evaluate environmental 

liabilities. {T. 62) 

19. Copple is of the opinion that ash disposal in accordance with the 

permit will not create any environmental problems. 

20. Jay Hawkins ("Hawkins") is employed by DER as a hydrogeologist in 

DER's Bureau of Mining and Reclamation. As of the hearing date he had worked 

for DER in this capacity for 3 years and ten months. (T. 80) 
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21. In this position Hawkins reviews surface mining permit 

applications, including applications to dispose of coal ash in mines. 

22. Hawkins was lead reviewer on the Aloe application (T. 81) which, 

at the time he started the review, was the first application for ash disposal 

he reviewed. (T. 99) He reviewed all portions of it for DER. (T. 81) 

23. Hawkins has a B.S. in Geology from Waynesburg College and an M.S. 

from West Virginia University in geology with emphasis on hydrogeology and 

coal geology. (T. 81) 

24. Hawkins was satisfied that, based on the application, Aloe's ash 

disposal operation could be carried out without adversely affecting the 

environment. (T. 93) 

25. The permit requires and Aloe has installed both upgradient and 

downgradient wells to monitor ground water quality for possible changes during 

disposal. (T. 57) 

26. The permit requires groundwater monitoring twice yearly for 

certain water quality parameters specified in the permit (T. 91) and quarterly 

monitoring for standard mine drainage parameters. (T. 92 and Exhibit A-1) 

27. Permit Condition B-15 requires ash analyses within forty-five 

days of commencement of ash disposal and Condition B-17 requires it annually 

thereafter based on the anniversary date of permit issuance. (Exhibit A-1) 

28. Hawkins considered annual ash analyses adequate because the ash 

can only come from one source and ash quality will not vary much if only from 

one facility. (T. 90) 

29. Differences in the quality of the coal ash would be very slight 

if coal supply sources are changed (T. 14) and Hawkins expects no drastic 

change in ash quality from a facility like Quaker State's fluidized bed type 

boiler. (T. 96) 
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30. Robi'!JSOn objects to Part A In of Aloe's permit as. to effluent 

lfmitations. (App.e llant' s Notice of Appea 1) 

31. All discharges .. of water from Aloe's site are controlled through 

effluent limitatfons set forth in other portions of Part A of the permit. (T.. 

8.7 and 88) 

32. In the event pollution or groundwater degradation is discovered 

by A Toe, it must notify Robinson of it within one. week of observing it,. 

according to Permit Condition B"-1 9. (Exhibit A-1 )· 

33. Hawkins required bi-annual monitoring of water quality in Permit 

Special Condition No. B-20 as an extra safety precaution. (T. 91) 

DISCUSSION 

Whenever a third party appeals from DER's issuance of a permit, the 
; I ,' 

burde.n of proof is on that Appellant to show cause why DER's decision should: 

be reversed by this Board. 25 Pa. Code §21.101(c)(3). Wisniewski et al. v. 

DER, 1986 EHB 111. As our prior cases have pointed out, to prevail, Robinson 

must show DER committed a manifest abuse of discretion or acted in violation 

of the law. Sheasley v. DER, 1982 EHB 85~ Moreover, in approving ash 

disposal, DER is presumed to have acted properly. Warren Sand and Gravel 

Company Inc. v. DER, 20 Pa. Cmwlth. 186, 341 A.2d 556 (1976). Robinson has 

failed to produce evidence that such an abuse has occurred. 

At the very beginning of its own brief, Robinson concedes: 

"It is admitted that a significant portion of 
[Appellant's] objections were explained at the time of 
hearing on January 18, 1989. Based on the testimony 
presented by the employees of the Department of 
Env fronmenta 1 Resources as we 11 as witnesses called on 
behalf of [Aloe], certain explanations were given 
indicating that a large number of the objections were in 
fact otherwtse covered in. the permit., 

Unfortunately after making. this· statement, Robinson,. which clacims to have 23 
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perceived inconsistencies in the permit, never took the next step to explain 

clearly where it was still unsatisfied. 

Aloe argues that, based on this fact and Robinson's burden of proof as 

set forth above, Robinson should be deemed to have abandoned all issues not 

specifically argued by Robinson in its post-hearin[ brief. We concur with 

this argument. Dale R. Mackey and Grace Mackey et al. v. DER, 1988 EHB 170. 

Magnum Minerals v. DER, 1988 EHB 867.3 

Appellant's Post-Hearing Brief does take issue with the DER decision 

-to issue this permit because: 

1. DER's permit reviewer was inexperienced. 

2. Regulation by DER of fly ash/bottom ash disposal is a 
new field. 

3. DER's requirement for analysis of the fly ash is only 
once per year. 

4. DER does not regulate or monitor the out-of-state 
generator to insure the same source of coal is used, 
the same combustion process is used at the generator, 
and the ownership of the generator remains the same, 
and 

5. DER's permit does not require adequate monitoring of 
the effluent quality of the discharges from Aloe's site. 

Unfortunately, Robinson has failed to offer even one scintilla of evidence 

which overcomes the presumption of regularity of DER's conduct or shows DER's 

abuse of its discretion in issuing this permit. It could be that DER did 

3 The question of Aloe's compliance·with Robinson's zoning ordinances is 
not before us. Borough of Taylor v. DER et al., 1988 EHB 237 and neither is 
Aloe's compliance with Robinson's solid waste ordinance or that ordinance 1

S 
viability as to ash disposal. Municipality of Monroeville v. Chambers 
Development Corporation, 88 Pa. Cmwlth. 603, 491 A.2d 307 (1985), Plymouth 
TownshiP v. Montgomery County, 108 Pa. Cmwlth. 200, 531 A.2d 49 (1987). As 
Aloe's counsel correctly points out, to the extent that Robinson 1 S solid waste 
ordinance is valid, Robinson may enforce it, so compliance therewith is not 
relevant here. Borough of Taylor, supra. 
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abuse its discretion, but it also could be that in this appeal we ha.ve phobic 

fears without foundation, and for this Board to overturn DER' s dec is ion., we 

need hard evidence to support such a decision. Robinson offered .!lQ. such 

evidence. It did not produce any alternative to DER's decision by way of 

showing the need for more stringent standards or by a showing of DER's failure 

to consider some material issue. In this case, Robinson could not make its 

point merely by cross-examining Aloe's engineer and DER's hydrogeologist, both 

:of whom testified that disposal in accordance with the permit's requirements 

would not cause environmental harm. 

Annual analysis of the ash is sufficient unless Robinson shows more 

frequent analysis is needed. A reviewer's inexperience, absent a demonstrated 

error, is not grounds for reversal. A failure to regulate: (1) the .coal 

supply to limit 'Quaker State's use to a single source, (2) the constancy of 

the combustion process and (3) the continuity of the boiler's ownership, are 

only of significance where Robinson shows an adverse impact of failing to do 

so. The newness of the program is not an issue unless Robinson shows that in 

developing it and applying it to Aloe's permit, DER omitted some critical 

point. These showings were not attempted. 

As to monitoring of the effluent, no failure to adequately monitor and 

co'ntro 1 po 11 utants in the discharges was shown. Indeed, the testimony showed 

the opposite: all of Aloe's discharges are controlled by effluent limitations 

and compliance monitoring schedules which DER felt were adequate or more than 

adequate. Here, Robinson's concern was shown by Aloe's evidence to be based 
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on Robinson's misunderstanding of the permit.4 

In short, the burden on Robinson has not been met. Robinson has 

failed to give us cause to sustain its appeal. 

CONCLUSIONS OF LAW 

1. This Board has jurisdiction over the subject matter of this appeal 

and the parties hereto. 

2. Robinson, as Appellant, has the burden of proof. 

3. This Board cannot reverse the DER decision absent a showing by 

Robinson that DER has manifestly abused its discretion or acted in violation 

of law. 

4. Robinson has failed to meet this burden. 

4 DER's Hawkins testified to bi-annual (meaning twice as frequent as 
annual) monitoring as to certain effluent limitations as an extra safety 
precaution. Such a requirement is monitoring twice a year rather than every 
six months. While this point was not raised by Robinson, it is clear twice 
yearly monitoring could occur on the same or consecutive days. If extra 
safety is sought by DER as testified to, it is assumed by this Board that 
this condition is thus gramatically imprecise and monitoring every six months 
is what was intended. We will correct this imprecision in our Order. 
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ORDER 

WHEREFORE,, this 26th dlay of January, 1989, it is ordered that: 

L Th'i5 ;appea 1 is dismissed. 

2. Permit condition 8-.20 of Permit No. :02803001(c) is amended to 

provide that monitoring sha 11 occur every six months for a 11 monitoring points • 

ENVIRONMENTAL HEARING BOARD 

DATED: January 26, 1990 

cc: Bureau of litigation 
Harrisburg, PA 

nb 

:For the Co01110nwealth, DER: 
Steve Lachman, £sq. 
Western Region 
For Appe 11 ant: 
Robert N. Clarke, Esq. 
Washington, PA 
For Permittee: 
Stanley R. Geary, Esq. 
Pittsburgh, .PA 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
101 SOUTH SECOND STREET 

SUITES THREE-FIVE 
HARRISBURG. PA 17101 

717-787-3483 
TELECOPIER, 717-783-4738 

M. DIANE SMITH 
SECRETARY TO THE 80.0 

CONCERNED CITIZENS OF EARL TOWNSHIP et al.: 

v. 
' 

EHB Docket No. 88-516-M 
(consolidated) 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES : 
and DELAWARE COUNTY SOLID WASTE AUTHORITY,: 

Issued: January 26, 1990 

Permittee 

Synopsis 

OPINION AND ORDER 
SUR 

SUNDRY DISCOVERY MOTIONS 

Interrogatories and Requests for Production seeking information and 

documentation on the purchase of a landfill three years previous to the 

issuance of the contested permits are appropriate. The condition of the 

landfill, which would have been a critical factor in the purchase, may shed 

light on the effectiveness of the provisions of the permits. When legal 

counsel for all parties reach an agreement on document production, all parties 

are bound by its terms. One party 1 s assumptions that (1) Board approval was 

necessary to the agreement and that (2) another party would act as lead 

counsel were not justified under the circumstances. Termination of document 

production after more than 5 months, well beyond the time agreed to and after 

efforts had been made to accommodate all parties, was not unreasonable. 

OPINION 

These consolidated appeals relate to permits issued by the Department 

of Environmental Resources (DER) with respect to the Colebrookdale Landfill 

located in Earl Township, Berks County. This Landfill, previously owned by 
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RRM Corporation, was acquired in 1985 by Delaware County Solid Waste Authority 

(DCSWA). RRM Corporation's solid waste permit was reissued by DER on or about 

April 10, 1986 in DCSWA's name. DCSWA still owns the landfill and was the 

recipient of the contested Solid Waste Permit No. 100345 and NPDES Permit No. 

PA 0040860 issued on November 16, 1988. The Solid Waste Permit authorized an 

expansion of the Landfill; the NPDES Permit authorized the discharge of 

treated leachate from the existing and expanded areas of the Landfill. 

Initially, there were four appeals with the following Appellants: 

Concerned Citizens of Earl Township (88-514 and 88-515), Berks County and 

Berks County Commissioners, Earl Township, Oley Township, Colebrookdale 

Township and Boyertown Borough (88-516), and Frank J. Szarko (88-518). The 

appeals were consolidated at 88-516 by a Board Order dated April 11, 1989. 
,_, 

DCSWA reached agreement with the governmental entities and they withdrew as 

Appellants between October 20 and November 9, 1989. Concerned Citizens of 

Earl Township and Frank J. Szarko are the remaining Appellants. 

Prior to the consolidation, the Appellants at 88-516 (collectively 

referred to as "Berks County") had served on DCSWA a First Set of 

Interrogatories and Requests for Production ,of Documents. On February 28, 

1989, DCSWA filed a Motion for Protective Order with respect to 

Interrogatories 10, 11 and 12 which sought information and documentation 

relative to DCSWA's acquisition of the Landfill in 1985. In objecting to the 

Interrogatories, DCSWA maintained that the information sought would be (1) 

irrelevant, (2) unduly burdensome to produce, (3) prejudicial to DCSWA, and 

(4) proprietary and commercial. In response to DCSWA's Motion, Berks County 

filed a Motion to Compel on March 23, 1989. 

Disposition of these Motions was deferred pending the resolution of 

DCSWA's Motion to Disqualify Berks County's legal counsel (Bishop, Cook, 
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Purcell and Reynolds). Hearings on the Motion to Disqualify, scheduled for 

May 19 and June 19, 1989, were cancelled at the request of the parties 

involved. This Motion and the two discovery Motions remained outstanding on 

October 20, 1989, when Berks County and Berks County Commissioners withdrew as 

Appellants. In the meantime, on September 1, 1989, Appellant Frank J. Szarko 

(Szarko) had served DCSWA with his own First Set of Interrogatories and First 

Request for Production of Documents. These were identical to those served by 

BerRs County on January 23, 1989, with the exception of 3 additional 

Interrogatories added at the end. DCSWA filed its responses on September 29, 

1989, repeating its objections to Interrogatories 10, 11 and 12. 

When the Board entered an Order on October 26, 1989, regarding Berks 

County's withdrawal, it denied the Motion to Disqualify as moot and directed 

the remaining parties to advise the Board whether action was still required on 

the discovery Motions. On December 5, 1989, both Szarko and DCSWA responded. 

Szarko filed a Motion to Compel responses to his Interrogatories 10, 11 and 

12, incorporating Berks County's Motion by reference. DCSWA filed two 

Motions: one seeking to have the previous discovery Motions dismissed as moot, 

and one seeking a protective order with respect to Szarko's Interrogatories 

10, 11 and 12. 

DCSWA filed a Second Motion for Protective Order on December 18, 

1989. This Motion is unrelated to Szarko's Interrogatories 10, 11 and 12; it 

seeks to prohibit Szarko from pursuing any further discovery into DCSWA's 

documents. On December 19, 1989, Szarko filed a Second Motion to Compel 

addressed to the same issue.1 

1 DCSWA also has filed (November 24, 1989) a Motion to Dismiss Szarko's 
appeal. This Motion is the subject of another Opinion and Order issued 
simultaneously with this one. 
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Interroga.tories 10, 11 and 12 

follows.: 

The tnte:rrogatori·es at issue, together with DCSWA • s Answers, rearl as 

10. Describe fully the terms and crinditions under which 
the Authority acquired its intere.st the Co lebrookda le 
Landfill including: · 

(a) the date of the acquisition; 

(b) the person or entity from which it was acquired; 

(c) the consideration that the Authority paid for its 
interest in the Landfill; 

(d) the payment schedule for the purcha.se, including 
the dates of all payments made and/or to be made 
by the Authority; and 

(e) any modifications requested by the Authority to 
the solid waste permit at the time the Landfill 

, was p.urchased by the Authority. 

Answer: DCSWA has moved for a protective order precluding 
inquiry into the subject matter of this 
interrogatory and will await decision from the 
Board before providing any additional response to 
this interrogatory. By way of further response, 
DCSWA objects to this interrogatory as the 
information requested is not relevant and is not 
reasonably calculated to lead to the discovery of 
admissible evidence. 

11. Identify all documents prepared by or for the 
Authority that relate in any way to the negotiations for 
the purchase and/or to the purchase of the Colebrookdale 
Landfi 11. 

Answer: See answer to interrogatory 10, inco.rporated by 
reference as if fully set forth. 

12. Identify all documents submitted to the Authority 
during the negotiations for the purchase by the person or 
entity from who it was acquired. 

Answer: See answer to interrogatory 10, incorporated by 
reference as if fully forth. 

In its First Motion for Protective Order (December 5, 1989), DCSWA 

state.d its objections as follows: 
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(a) The information and/or documents requested are 
irrelevant and unnecessary to the issues 
presented in this appeal, are not likely to lead 
to the discovery of relevant information, and 
would be unduly burdensome to produce; 

(b) Because Frank J. Szarko failed to appeal the 
reissuance of Solid Waste Permit No. 100345 from 
RRM Corporation to the DCSWA in 1986, Frank J. 
Szarko is now precluded from raising any issues 
pertaining to that transfer and any information 
and/or documents pertaining thereto; 

(c) The information and/or documents requested 
pertain to confidential commercial information 
and such disclosure would seriously injure DCSWA. 

The relevancy issue merits little discussion, since relevancy is 

construed so broadly at the discovery stage: Pa. R.C.P. 4003.1. The 

information and documents requested in Interrogatories 10, 11 and 12 relate to 

the Colebrookdale Landfill - the subject matter of these consolidated appeals. 

The condition of that Landfill, in all likelihood, was an important factor in 

DCSWA•s decision to acquire it and in DCSWA•s determination of an appropriate 

price to pay for it. That information, gathered just a few years ago, may 

shed light on the effectiveness of the provisions inserted by DER in the 1988 

Permits. 

DCSWA 1 s preclusion argument is equally meritless. Whether or not 

Szarko may be precluded from litigating any issues applicable to the transfer 

of RRM•s Solid Waste Permit to DCSWA, he still has the right to engage in 

discovery that may produce evidence relevant to the issues he can litigate. 

As already discussed, Interrogatories 10, 11 and 12 fall within the scope of 

that right. 

The remaining objection deserved more comment. Relying on this 

Board•s decision in New Hanover Township v. DER, 1988 EHB 812, DCSWA avers 

that Szarko•s requests pertain to confidential commercial information, the 
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di.sclosure of which would seriously injure DCSWA. The New Hanover cas·e 

i:n,volved attempt:e.d discove·ry directed to a non-party private corporation 

enga9ed in ongoi:ng negotiatio.ns for the purchase ·of ·a la·ndfi 11. Szarko'"s 

discovery is rlir·ected toward a party which is a gover:nmenta 1 a:gency and which 

concluded negotiations for the Landfill nearly 5 years ago. These differences 

make the New Hanover decision of little value as precedent. The potential 
. . 

;harm that was so obvious in New Hanover is not a'pparent here. While DCSWA 

avers that disclosure would cause it serious injury, it makes no effort to 

exp 1 a in why or how. Th.at is not adequate, under the circumstances of this 

proceeding, to stop discovery . 

. We agree with DCSWA, however, that Interrogatories 11 and 12 are 

overbroad. The only documents that are appropriate for discovery und.er thes·e 
. . . 

two Interrogatories are those which relate, directly or indirectly, to past, 

present or possible future environmental problems associated with the 

Landfill. These problems might stem from deficiencies in design, inadequate 

facilities, errors of management, faulty operations, or a variety of other 

sources. DCSWA has an obligation to produce any documents which deal with the 

Landfill in this broad sense. 

Document Production 

DCSWA's Second Motion for Protective Order (December 18, 1989) seeks 

to prohibit Szarko from demanding any further document production pursuant to 

his Request of September 1, 1989. In support of its Motion, DCSWA alleges 

that., because of the broad nature of the document request initially served by 

Berks County on January 2.3, 1989 and because of the burden and expense of 

collecting., organizing and producing these documents, legal counsel for all 

parties .agreed to the following arrangement late in February 1989: 
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1. Berks County•s document request would serve as the document 

request for all parties in all of the appeals; 

2. DCSWA would produce for inspection and copying all non-privileged 

material responsive to Berks County•s request; and 

3. The documents would be made available to all legal counsel for a 

period of two months. Thereafter, they would be returned to their original 

custodians and not produced again. 

DCSWA•s Responses to Berks County•s First Set of Interrogatories and 

Request for Production of Documents, dated March 17, 1989, incorporated the 

essential parts of the agreement among legal counsel. Pursuant to the 

agreement, DCSWA began producing documents in sequence, beginning March 10, 

1989 and continuing to April 1, 1989. According to the agreement, the 

documents were to be available only to June 1, 1989, at the latest.2 

However, this deadline was extended by DCSWA to August 1, 1989. On August 10, 

1989, DCSWA's legal counsel sent a letter to other legal counsel announcing 

that the documents had been produced according to the agreement and would no 

longer be available. 

On August 22, 1989, Szarko•s legal counsel sent a letter to DCSWA's 

legal counsel objecting to the termination of document production. As a 

result of this objection, DCSWA agreed to make the documents available until 

September 1, 1989. Apparently, Szarko•s ·legal counsel began reviewing the 

documents on September 1, did not complete the task that day, and requested a 

further extension. An extension to September 8 was granted. 

2 There is some uncertainty about this date. While the agreement 
contained a two-month time limit (that would have expired on June 1 for 
documents produced on April 1), the March 6, 1989 letter from DCSWA's legal 
counsel to other legal counsel used a final date of June 30, 1989. 
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At or ao'out this t.ime., Berks County decided to microfilm all of the~' 

db:cuments. Asc aT result, ttte<ir·· representatives and Szarko 1 s representat.i v·as: 

were working on tHe· documents at tne' same time~ Neither was able ta. comp.lete 

the work by the dil!bse of business on Friday, September 8, 1989. At the 

request of these partie.s, DCSWA ag.reed .. to extend the deadline to. Tuesday., 

September 12, to permit copying to be done over the intervening weekend, and. 

to, permit copying. to be done uti:di l 10:00. p.m. on: Monday., Se.ptember 11 a'nd 

Tuesday., September 12. 

Szarko 1 s legal counsel did not take advantage of the weekend· hnu.rs o.r 

the evend ng hours on Monday, September 11. At HhOO p.m. on Tuesday, 

September 12, when OCSWA f'i na ll y terminated document production, Sz.arko h·a·d 

copied about 7,000 pages. Of the other Appe.llants·, Co.ncerned Citizens of Earl 

Towns•Hd·p liad cop;ied. 1,834· pa·ges and Berks County had copied the entire 

document production of nearly 50,000 pages. 

On August 22, 198-9, Szarko 1 S legal counseJ sent a letter to DCSWA 1s 

legal counsel objecting to the termination of document production and. 

demanding the right to copy additional documents containing 2,532 pages .. 

DCSWA refused. 

Document production in proceedings before the Board is governed by 

Pa. R.C.P. 4009 (25 Pa. Code §2Lll1(d)). Bas·ically, this rule authorizes a 

party, without leave of court, to serve on any other party a requ.est to 

produce documents, specifying a reasonable time, p·lace and manner for doing 

so·. The other party must respond with•in 30 days, either agreeing. to. the' 

production or stating objections thereto. This procedure: can be varied, 

however·, by agreement of the pa·rties (Pa. R.C.P. 4002). That is what happ:ened 

in this case. Be.rks County ser'ved a requ.est on DCSWA pursuant to Pa. R.c.P:. 

40()9~ Before responding to the' request, DCSWA' s legal cou.ns.e l sought and 
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obtained an agreement with all other legal counsel, pursuant to Pa. R.C.P. 

4002. According to that agreement, Berks County's request would serve as a 

request for all other parties, DCSWA would produce the documents, and the 

other parties would have access to them for a period of two months, after 

which they would no longer be available. 

This agreement was memorialized in a letter to all legal counsel 

(February 24, 1989) and was set forth in DCSWA's formal response to the 

request (March 17, 1989) served on all legal counsel. Szarko's legal counsel 

was a party to this agreement and made no objection to its provisions. Szarko 

argues, however, that he was acting under two assumptions - (1) that the 

agreement would not be effective unless approved by the Board, and (2) that 

Berks County's legal counsel would act in the role of lead counsel for 

discovery purposes. Szarko makes no averments concerning anything that was 

said or done to warrant these assumptions. 

Perhaps, Szarko's legal counsel confused the Federal civil practice 

rules with those of Pennsylvania. Fed. R.C.P. 29 requires court approval for 

certain types of discovery agreements. Pa. R.C.P. 4002 specifically departs 

from that requirement. Szarko argues correctly that discovery in Board 

proceedings is limited to 60 days and cannot be extended without Board 

approval (25 Pa. Code §21.111(a)). Actually, the Board's Pre-Hearing Orders 

No. 1, issued in each of the consolidated appeals, allowed 75 days for 

discovery. This period ended on March 6, 1989 for all the appeals except 

Szarko's which ended on March 21, 1989. 

By letter dated March 1, 1989, legal counsel for all parties jointly 

requested consolidation of the appeals and jointly requested approval of a 

proposed "Pre-Hearing Order No.2". The proposed Order, inter alia, extended 

the discovery deadline to August 11, 1989, set dates for the filing of 
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·pre-hearing memoranda, and set dates for 16 da:}<s of hearing. By an Order o:t· 

Attri l 11, 198~;!,, the Board~, .. inter a 1 i a. co:nso 1 ida ted the appea Ts, set a da:t:e' for· 

a· hearing on OCSWA 's, Motion to. Di.squ.a 1 i fy,, defe:rr,ed act ion o.n pending 

d:fs:covery motionts; and deferred· action on the pro:posed "Pre-Hearing Order No~o 

2" until action had been taken on the Motion to Disqualify. However, the 

S:oard suspended the discovery deadlines established in Pre-Hearing Orders Nth 

1 and spectfically authorized the parties to continue to enga·g.e in dfscovery .. 

Since hearings on the Motion to Disqualify were. cancelled at the 

request of the parties involved, no action was taken on that Motion or on tire 

proposed "Pre-Hearing Order No.2." On October 20, 1989, when Berks County's, 

withdrawal as an Appellant rendered the Motion to. Disqualify moot, the 

schedule set out in proposed "Pre-Hearing Order No. 2" was no longer relevant~. 

Szarko argues th·~t, since proposed "Pre-Hearing''io·Y.der No. 2" was never 

approved by the Board, the document product ion ag.reement among leg a 1 couns•el 

never became effective. 

That agreement was neither set forth nor referred to in proposed 

"Pre-Hearing Order No. 2.", however. The Board was never called upon to 

approv.e it at any time. As. already noted, the agreement was totally effective 

without Board approval, except for the necessary· extension of the discovery 

period which only the Board could grant. That extens.ion was granted by the 

Board/s Order of April 11, 1989. Szarko: was not justified in assuming that 
' 

the agreement was not effective and bind:ing up.on him. At the v.ery least, he 

shou.ld. have inquired o.f other legal counsel (especia·lly DCSWA's) instead of 

allowing more than 4 months to go by without any activity. 

Szarko:'s. inaction may be explained by his second assumption -that. 

Berks County's legal counse.l was acting in the role of lead co.unsel. In 

multiparty l ftigiition, it often occurs that one law firm wi.ll play a leading 
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role, whether because of its client's greater interest in the litigation or 

greater resources with which to pursue it or because of some other reason. 

Legal counsel for other parties frequently are willing to play a minor role in 

order to lessen the economic impact of the litigation on their clients. There 

is nothing wrong with this situation; and, in fact, it may help to expedite 

the case. But if the arrangement develops casually and without a specific 

agreement, other parties may be at risk if the lead party settles or 

withdraws. Implicit in Szarko's assumption that Berks County was acting as 

lead counsel is the further assumption that Berks County would protect 

Szarko's interest. Without an agreement creating an obligation to do so, 

Berks County had no such duty. Szarko was not justified in making either 

assumption. 

Szarko apparently awoke to his situation after receiving the August 

10, 1989, letter from DCSWA's legal counsel confirming that document 

production had terminated on August 1, 1989. At Szarko's request, the 

documents were reopened to discovery until September 12, 1989. Weekend and 

after-hours access was provided during the last 4 days of this period. Szarko 

took advantage of some of this opportunity but not all of it. When the 

deadline arrived, he still had several thousand pages to copy. Since the 

documents had been available for more than 5 months by this time and since 

DCSWA had made every effort to accommodate all legal counsel, we cannot 

conclude that DCSWA acted unreasonably in terminating document discovery on 

September 12, 1989. 

In his Second Motion to Compel, Szarko requests, in the alternative, 

that the Board issue a subpoena to Berks County for the microfilm which it 

made of DCSWA's documents so that Szarko can copy it. Since Berks County has 

withdrawn as an Appellant, it is subject to discovery only as a non-party. 
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T'He proee:dure is: discussedc in Pa:. R.C.P. 4007.L· In acco.rdance;.wi:th our· 

s&ndard .. practtce' in such sdtuations, we· will is!sl:lie a. subpo.enai duces te.curm 

form· to: Szarko fdr non-party disco·very. Ou.r doing. so is not. intended. to 

deprive Berks County of any relevant legal. objection it may have. to. such 

d i s.co.ver y. 
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ORDER 

AND NOW, this 26th day of January, 1990, it is ordered as follows: 

1. Szarko's Motion to Compel Responses to Interrogatories 10, 11 and 

12, filed on December 5, 1989, is granted with the limitations set forth in 

the foregoing Opinion. 

2. DCSWA's Motion for a Protective Order, filed December 5, 1989, is 

denied except to the extent set forth in the foregoing Opinion. 

3. DCSWA's Motion to Dismiss Berks County's Motion to Compel, filed 

on March 23, 1989, and to withdraw its own Motion for Protective Order, filed 

on February 28, 1989, is granted on the ground of mootness. 

4. DCSWA's Motion for Protective Order, filed on December 18, 1989, 

is granted. 

5. Szarko's Motion to Compel, filed on December 19, 1989, is denied. 

6. A subpoena duces tecum form will be issued to Szarko for 

non-party discovery against Berks County pursuant to Pa. R.C.P. 4007.1. 

DATED: January 26, 1990 

cc: See next page for service list 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
1 01 SOUTH SECOND STREET 

SUITES THREE-FIVE 
HARRISBURG. PA 17101 

717-787-3483 
TELECOPIER: 717-783-4738 

M. DIANE SMITH 
SECRETARY TO THE BOA 

CONCERNED CITIZENS OF EARL TOWNSHIP et al.: 

v. EHB Docket No. 88-516-M 
(canso Hdated) 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES : Issued: January 26, 1990 
and DELAWARE COUNTY SOLID WASTE AUTHORITY,: 
Permittee 

Synopsis 

OPINION AND ORDER 
SUR 

MOTION TO DISMISS APPEAL 

A Motion to Dismiss for lack of standing will be denied in an appeal 

from issuance of permits for a landfill when the Appellant alleges (1) that he 

owns and resides on land adjacent to the landfill, and (2) that the stream 

into which effluent will be discharged from the landfill flows through his 

land downstream from the landfill site. 

OPINION 

On November 24, 1989, Delaware County Solid Waste Authority (DCSWA) 

filed a Motion to Dismiss the appeal of Frank J. Szarko (Szarko) from the 

issuance by the Department of Environmental Resources (DER) of permits 

applicable to the Colebrookdale Landfill, Earl Township, Berks County, owned 

and operated by DCSWA. Solid Waste Permit No. 100345 authorized an expansion 

of the Landfill; NPDES Permit No. PA 0040860 authorized the discharge of 

treated leachate from the existing and expanded areas of the Landfill. 

DCSWA 1 s Motion challenges Szarko•s standing to appeal. 
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In· re.spO'r'l'se, Sza.r::k,o:: f'iTed' an,: Amendment·. tb~~ tttS:: N'otice~ o.f' Appeoal!' emil 

Uecembe.r s;,, 19'S9l· a;nd an Answe.r tm the: Motdbn'r to;·i ~i<smiss. o:m IJ':e;aemller r;g;ii rmm~~. 

Szarko' ann eges that" he;' owns; and; r:es·Jdesr.; on land ad';J.acent: ta'. thee 

Landfill and dowrifgradient fromi the,·· 1.5andf:ilf. H~j a:lleg~s; fur.:t'her' tha,t:: 

Manatawney.· Creektl, · which runs througtr. hi Sc 1 and~~. a;il'nea:dy· rece:iv,e$, runoff; 

from' the' Landfill site· up.s.treantArum> his~ land.. U«der the NPDES, P'ermit:,. 

effluent. from tff~'· tandf ill w·i n; be d·i scharg~d;~ to· this,;. st:r?eam:.. He a'Fle:g;es th'aJtt; 

the ogera:tion. of' the: Landfil F threatens his'' Hmdll wJt'h· po:l~Tutcmts· that. wAll 

adverse·ly affect the hea.lth and welfare o'f him. a1nd. hi:s fam'ily:. 

Thes.e a:flegations are sufficient to show the p:otent.ia.l· for· Szarko" to: 

suffer direct, immediate and substantial harm a·s. a, result of DER' s actions:. 

TtTerefo.re., he ha;ss; standing to· fi.l e and mad nta.i n·, hf,iisi. appea'l: Wd lT.fam Renn 

Parktnw Garage. fnc.- v~ C'it.'f. of p:ittsburqh; 46'4" ~a" .. r68\. J4'oi ~,~ztt 269{1975:),,;;, 

Del'-Awar.e Unlimited,. Inc .. Y"•· DER'1 . 1:985. EHB1.869:;. Throop. Prope.rty. OWne"t:Si 

Ass.ociation v. DER, 1.988:' EHR 391 .• 
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ORDER 

AND NOW, this 26th day of January 1990, it is ordered that DCSWA 1 s 

Motion to Dismiss, filed on November 24, 1989, is denied. 

DATED: January 26, 1990 

cc: Bureau of Litigation 
Library: Brenda Houck 
Harrisburg, PA 
For the Commonwealth, DER: 
Kenneth Gelburd, Esq. 
Eastern Region 
For Appellant Dr. Frank J. Szarko: 

sb 

Randall J. Brubaker, Esq. 
Philadelphia, PA 
For Appellants Concerned 
Citizens of Earl Twp.: 
Kenneth A. Roos, Esq. 
Philadelphia, PA 
For the Permittee: 
David Brooman, Esq. 
David Buzzell, Esq. 
Philadelphia, PA 
For the Permittee: 
Michael F.X. Gillin, Esq. 
Media, PA 
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BOROUGH OF GIRARDVILLE, 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
101 SOUTH SECOND STREET 

SUITES THREE-FIVE 
HARRISBURG. PA 17101 

717-787-3483 
TELECOPIER 717-783-4738 

PEOPLE AGAINST KEYSTONE CHEMICAL COMPANY, 
and ROBERT KRICK 

M. DIANE SMITH 
SECRETARY TO THE BOA 

v. EHB Docket No. 88-505-F 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES : Issued: January 29, 1990 
and KEYSTONE CHEMICAL COMPANY, INC., Intervenor 

Synopsis 

OPINION AND ORDER SUR 
MOTION TO DISMISS 

A motion to dismiss, filed by Keystone Chemical Company, Inc., 

Intervenor, is granted. DER's suspension, rather than revocation, of the 

Intervenor's "interim status" as a lawful operator of a hazardous waste 

treatment, storage, and disposal facility, does not affect the rights of the 

Appellants. Therefore, the Appellants lack standing to appeal DER's decision. 

OPINION 

This case involves two appeals, which have been consolidated. The 

Appellants, Borough of Girardville, People Against Keystone Chemical Co. 

(Girardville), and Robert Krick brought the first appeal in objection to an 

order issued by the Department of Environmental Resources (DER) in 1986 

regarding the hazardous waste treatment, storage, and disposal facility 

(facility) operated by the Keystone Chemical Company, Inc. (Keystone). In 

this Order, DER suspended Keystone's interim status as a lawful facility, 

ordered closure of the site and imposed a civil penalty. Girardville brought 
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its s.e.co:n.d ,appe.a 1 •Pn December 8, 1988, object i n.g 't.o a consent tarder an.d 

a·:gm.eement sign•eti i.by·DER an:dj~Keystone to r.esolve 'Mar:i:ous issues arising fr::em 

the 1986 ·:Order ·an;d 'previous DER ~Ordens.J 

·G.i·rardviJlle's basis for appealing the consent :ort:ter ts tdenttcal to 

i't.s . basis for appea 1 i ng DER 1 s 1986 ''Order: that 'DER erred by mere.ly 

suspending, rather than revoking, ~Keystone 1 s inte·r'im :status. G·irardville 

asserts that interim status couild not be sus.pended .. because it had ,aJre:ad:Y · 

expine.d 'by operat.ion of law under Se.ction 404(a') :.Otf the '.Solid ,waste rManagement 

Act ('SWMA), 1Act af July 7, 1980, P.L. '380, No. 97., ~:35 ·P.;S. '.§60J8.404.(a') .. 

Thd s Opinion .and .Order addresses Keystone's cMot•ion to Dismiss ·ithe 

appeal, :filed on May 13, 1989.2 Keystone argues th•at .G.icrard.vi lle :pr.e•s·ents 

n:o justiciable controversy, as the or.der suspending :in.terim .statu.s an:d ,fhe 

consent .order ha,ve worked no injury .on .Girardvilile. Keystone argues ttrat 1 

under the :or.d.er .and ·the consent .order 1 Keystone may n:ot :qpenate its :f.a:ci jl.it"te;s 

until i•:t obtains a final .p.ermit. Eur:ther 1 ~Keystone ·:argues '.that the SWMA ha:s 

not been violated in this instance becaus.e no hazardous wa·srte treatment 1 

.storage 1 , or ·.disposal activ.ity, ·as .per the statute, has taken .:place si·nce :the 

.interim ·status wa~s suspended. 

Girardville responded to the motion to dism·iss 1 asserting that .a 

justiciable act i.on .exists because it is requesting affirmative action from ;the 

Board and becaus~e DER 's failure to revoke K.eystone' s interim status has 

affe . .cted its ,rights. It .chara.cterize.s the .act ion it :request.s .as enforcement 

of S.ection 404(a) ,of the SWMA, 85 ·P.S. §6018A04(a) 1 .:and related ;o.ER 

1 Keystone had ,als,o .appealed .DER'.s 1986 Order {EHB .Do.cket :No. 86-406~w;),. 
This .and two pri.or app.eals were withdrawn December 12, 1988 1 after the ccms.ent 
or.d.er w,as issued. 

2 DER filed .a letter supporting Keystone'.s mo.t:io.n. 
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regulations. Girardville asserts that its rights have been affected because: 

1) the consent order violates the SWMA (Brief in Support of Appellant's 

Response to Permittee's Motion to Dismiss, p. 7); 2) DER's failure to revoke 

or terminate Keystone's interim status allows the facility to remain open 

indefinitely, contrary to the SWMA (Id. at p. 5); 3) DER's failure to revoke 

or terminate interim status allows Keystone to argue before the municipality 

that its status is lawful and on-going for purposes of local zoning 

req~irements, prolonging its status as a prior non-conforming use under 

applicable laws of zoning (Id. at p. 11). 

The essence of Keystone's argument is that DER's action has not 

affected Girardville's rights. Although Keystone has couched this argument in 

t~rms of whether there is a "justiciable controversy," we believe it is more 

appropriate to evaluate whether Girardville has standing to bring this appeal. 

In order to have standing, a party must show that he has been "aggrieved" by 

the decision he seeks to appeal. William Penn Parking Garage, Inc. v. City of 

Pittsburgh, 464 Pa. 168, 346 A.2d 269, 280 (1975). To establish that he has 

been aggrieved, a party must demonstrate that the decision has had a "direct" 

and "immediate" impact upon his rights. Id., 346 A.2d at 282-284. For the 

reasons which follow, we find that Girardville lacks standing to bring this 

appeal. 

In support of its first argument, Girardville cites to 35 P.S. 

§6018.404(a) to show that DER's failure to revoke interim status has affected 

its rights. That section states: 

(a) Any person or municipality who: 

(1) owns or operates a hazardous waste storage or 
treatment facility required to have a permit under this 
act, which facility is in existence on the effective date 
of this act; 

(2) has complied with the requirements of section 
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(!31). has made: an app 1 ice1tion for a. permit under this , ·· 
act.; a;rrd 

( 4 ); operates and~ continues. to o.pe.rate in such a. 
manner arsi will not cause., or create a ri;s:k of, a health 
hazard, a! public nuisance, or an adverse effect upon the 
env,ironment, shall be: treated as having' been issued su:ch 
permit until such time as. a final departmenta.l act ion is 
made. I:n no instance: shall such persom or municipality 
conti.nue; to store or treat hazardous was:.tes. without 
obtatning! a permit from: the department within two years·, 
after the date. of enaatment hereof. 

35 P.S., §.6018.404{a:,}. For further emphasis., Girardville cites DER's 

reg.urations at 25.·, Pa .. Code §§75 .. 265(2)(5) and. 75.2:65(2)(6), relating to 

i-nterim status. 3' 

In essence, Girardville argues that interim status could only exist· 

until 1982, and that this Board should review DER<'s fa·ilureto revoke• 

Keystone's interim status.. In support of this argument, Keystone cites. B &, o·• 

Coal Ca •. v·. DER" 1986 EHB 615, in which the Board stated that whe.re DER. ha-s: a' 

duty· to act under the statute, as in releasing a bond within the: time 

period. set out in the statute, DER's failure to reJease the bond affects. the> 

rdghts of the' bond release app.licant. This case is distinguishable from B· &, D 

CoaT Co., however. DER has acted in this case, and the Keystone faci Hty is 

closed. That this closure resulted from what DER termed a "suspension" 

rather than a "revocation" of Keystone's interim status does not alter the 

fact that the facility is c.losed, and·, thus, does not work an injury upon 

GJnardVille. Hence, G.irard.v i lle·' s argument lacks merit .. 

Girardville's next assert ion is that DER' s failure to revoke or 

3 25 Pa. Code §75.265{2){5} provides. interim status to owners and: 
operat.ors .. until the d.epartment acts on part B of the application. 25 Pa. c:ode 
§75.265(2){6) states that "[i]n no instance shall an HWM facility owner or 
operator continue• to s,tore or treat hazardous waste und.er interim· statu:s 
without obtaining an HWM permit from the department before September 5, 1982:." 
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terminate interim status allows the facility to remain open indefinitely. 

This is simply inaccurate. The Keystone facility is closed, and it will 

remain so unless DER determines in the future that it may be reopened. If 

this occurs, Girardville will have the right to file an appeal with this 

Board. Until this occurs, however, Girardville's rights have not been 

affected. 

Finally, Girardville argues that its rights have been affected 

bec~use DER's failure to revoke Keystone's interim, status works to protect the 

facility's status as a nonconforming use under the local zoning ordinances. 

According to Girardville, the failure to revoke interim status affords 

Keystone the opportunity to argue that its status is lawful and on-going for 

purposes of local zoning requirements. Were interim status to be revoked, 

Girardville asserts, the nonconforming use would be treated as abandoned, and 

Keystone would be prohibited from operating under the current zoning laws. 

Girardville states that this retention of its status as a protected 

nonconforming use creates the immediate and direct impact necessary to sustain 

its right to appeal. 

This argument fails for two reasons. First, in .order to find that 

Girardville would be harmed, we would have to conclude that Girardville's 

interpretation of the local zoning ordinance is correct. But the interpreta­

tion of local zoning ordinances is a matter outside the competence of the 

Board. See generally, City of Scranton v. DER & Diamond Colliery Co., 1986 

EHB 1223. Second, Girardville's argument, even if true, does not establish 

the sort of "direct and immediate" impact necessary to confer a right to 

appeal. See William Penn Parking Garage v. City of Pittsburgh, 464 Pa. 168, 

346 A.2d 269, 282-284 (1975). Any potential effect of DER's action would be 

indirect because it would merely become a factor in a separate action 
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re.g;ardirtg., a:, zontng ordinance. Moreover, the issue wi 11 never even. aris:e:· 

tnt-1\~;s;s. Ot:Ri a lTows~ the faci:ltirliy to reoJJen--a dec i s:tm1: which wilT be app:eaJa'btTe-, · 

in its o~m rfght . 

I:n summa:r~, we conclude that DER' s suspension, rathe·r than 

revocation·;, of Keystone's interim status does, not have a Tega lly recog•ni'z(l•ble' 

effectortGi.rardv•il1e's rights. Thus, GtrardviHe lacks standing. to br.ing: 

this a:ppea:l,. and lfeystone's moti'on to dismiss wiTT be granted. 
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ORDER 

AND NOW, this 29th day of January, 1990, it is ordered that the 

Motion to Dismiss filed by Keystone Chemical Company is granted, and this 

appeal is dismissed. 

DATED: January 29, 1990 

cc: Bureau of Litigation 
Harrisburg, PA 

nb 

For Appellant: 
Eugene E. Dice, Esq. 
Harrisburg, PA 
For the Commonwealth, DER: 
Kenneth A. Gelburd, Esq. 
Eastern Region 
For Permittee: 
Terry R. Bossert, Esq. 
Harrisburg, PA 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
1 01 SOUTH SECOND STREET 

SUITES THREE-FIVE 
HARRISBURG. PA 17101 

717-787-3483 
TELECOPIER, 717-783-4738 

M. DIANE SMITH 
SECRETARY TO THE BOt! 

PENNSYLVANIA FISH COMMISSION : EHB Docket No. 89-369-W 
v. 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

and 
DOVERSPIKE BROTHERS COAL COMPANY, 

Permittee 

• • 

• • 

: Issued: January 29, 1990 

OPINION AND ORDER SUR 
MOTION TO DISMISS 

Synopsis 

The doctrine of nullum tempus occurrit regf1 does not operate to 

excuse a state agency from complying with time periods for filing an appeal 

with the Board. The Board lacks jurisdiction to rule on an appeal filed after 

the expiration of the 30 day appeal period. 

OPINION 

This matter was initiated with an appeal filed on September 12, 1989, 

by the Pennsylvania Fish Commission (Commission) challenging a Coal Refuse 

Disposal permit (permit) issued on July 18, 1989, to Doverspike Brothers Coal 

Company (Doverspike) by the Department of Environmental Resources (Department). 

The Commission, in its appeal, claims that a variance authorized by the permit 
-

will result in destruction of a tributary and wetlands, that the permit fails 

to provide mitigation for lost stream and wetland values, and generally, that 

1 "Time does not run against the King." Black's Law Dictionary, Revised 
4th Ed at 1217. 
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'-,-,_ .. , 

a'di:ers:e. impae:tJS~ .. upon f.fs:hlL wildlife,. or:· the: .. env~ito.nment. 

o:Jr S.eJli:'t:emb~er zs~;, .. rggm:,, Dl>M:er:s,p\d:ke; fi:i1Ted; a me;tio.n< t:o· dcis-rn;i:S:sx t:h·e,: 

C.omm<i'S'siontls.' apf),e:al on the g,:r·O:t11nds .. tha1t~ i't: was1 f i 1 ed mo~e:~ th:an 30' d~ays~ af\te~ 
. . 

noti:ce:· of' the. permit: issuancet was;:. pu:bHshed in·· tfje; P:enns.y:lvan:ita: BudJet'itl!,. thus. 

df:!p.riv~inq, the B0ard of jur.i:s;d:ic:ttion to,· hear th'eJi C:omm:ission• s •. app,e,a;J. 

Q.n:- Sep;.temb.e:r 2:7,. 1:9!89\,, the. C:ornmis;sd·.on: nes,p:on:d·e.tiL tn~~-Dov,e;r;sip::Hte:•'s• 

mc:>t:ion·, de.nyi ng_• that: i'ts. ap~ea;l. was. u:n:t\ime:Tyr... rl'! es''S:enc:e:,· t:he, C.b1m1ti~ss~;i.ion 

c 1 ai·med.: that th·e; 3.0: day appea'l peri•od Hr zs; p:a· •. Co;de §ZL52('a'). did> no:tr apP:TY\' to: 
' • ' c '~ • 

it be:c:au.se of the1 doetrine! o.f: nulTum tempus· oc:r;urmit' regr. ln the aTterrra:tJve•:~ 

tHe Commd S'sJon contended~ that .. liJin,ita.ti ons em: a:ct:i.ons are. not .. ap;p licabJe• tci 
,. . . 

acttons brought: bM' the Commo:nwea.ilt'J:l' u.nl:e's:,s:: a statute. expres:sJ;y so prav<ides:" 

critj;ng; B.ega:rtment- of Transpo:rta·tHJm w •.. Ro.ekland Cons•truc.tdo:rr Co;~., 43.9~ Pa· 53:1:,,. 

44:8. A' •. 2d !047 (1982;)':.. The •. Comm:iss,,ion: ar9J.l~ed· that. tbe:re, would'. be: no U:nfiadn 

ad.v.anta'gJ!' and that D.oversp:fke was not. pr.ejud.i:oed· by thec. delay; of tne' ap.p.e.al •. 

FinaHy~, the. Camm'i:ssion: a·ss:ente:d: that the late fiJi:ng· was. excu-sable, since the 

appeal w.a:s: signed. on September 11, 1989.: •. _ 

O'n Oc.·to·be'r 4"', f:9'8~,, the D.ep:a·rtme:nt ad.v, fs:ed t:he B·Oatrd·· t.ha:t 11 

cons:istent with its poTky re:garddng. third party appeals·, it would not. respond' 

to Doversp:ike:' S\. mot i:o:n to: d;i:smiss •. 

On Oc.tober 10,, rgag;) ,Doversp:ike re.p.lied; to.: the Co.mmis.s:ion/ S. res~o.nse,, 

asserti:ng:· that the t.fmeJines-s: o:f an appeaJ; i's str.-·tC:tJ'y a: jurisd:iot'fona.T. i's:s:uei 

and:· that. an: urrtJrnely- appeal' deprives the Board or" ju.risdfiict.fo.n:. Do:v,ers.pik.e' s:. 

reply aiTs:o argued th'at: the C,ommts:s:i;on fad led:' to J!lsti.fY, the fi lb:rgi of its;; 

a.ppeal nunc pro: tune. And::, Daversp~fke~ a;lTeged th:a:tr th:e: <!:ommis:si-on's; re·N'ana.e 

up:o.n:o the' doctrtn·e, of nu Hum tempus occurrit regi was mfspTaced,:, since, t:hatl: 

do:c:trine p.ro·\ritdes tha',t the c·ornmonwe:alth is no:t s;u:b;j(e.ct to: s:ta,tu,t~e:S' of' 
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limitation that bind private litigants and the issue in this matter is subject 

matter jurisdiction. 

Jurisdiction does not attach to an appeal by a third party from an 

action of the Department unless the appeal is filed with the Board within 30 

days after notice of the action has been published in the Pennsylvania 

Bulletin. 25 Pa.Code §21.52(a). Lower Allen Citizens Action Group v. DER, 

___ Pa.Cmwlth ___ , 546 A.2d 1330 (1988). The date of receipt of the appeal by 

the Board is the determinative date for ascertaining whether an appeal has 

been filed within the 30 day appeal period. 25 Pa.Code §21.11(d). The 

Commission's notice of appeal was filed with the Board on September 12, 1989. 

Notice of issuance of the permit was published in the Pennsylvania Bulletin on 

August 12, 1989 (See 19 Pa.B. 3475). In order to be timely, the Commission's 

appeal had to be received by the Board on or before September 11, 1989. Here, 

the Commission's appeal was received by the Board more than 30 days after 

notice of the Department's issuance of the permit, and, therefore, the Board 

is without subject matter jurisdiction over the appeal. 

The Commission has asserted the doctrine of nullum tempus to excuse 

it from the requirements of 25 Pa.Code §21.52(a). As the Commission correctly 

points out in its citation to the Rockland Construction decision, this 

doctrine has been applied to excuse the Commonwealth from being bound by 

statutes of limitations. See also Northampton County Area Community College v. 

Dow Chemical, ___ Pa.Super. ___ , 566 A.2d 591 (1989). However, the issue 

before us is one of jurisdiction. Jurisdiction goes to a tribunal's power to 

hear and decide a matter. Hoover v. Bucks County Tax Claim Bureau, 44 

Pa.Cmwlth. 529, 405 A.2d 562 (1979). On the other hand, the purpose of a 

statute of limitation is to promote justice by barring claims based upon stale 

evidence. Department of Transportation v. J.W. Bishop Co •. Inc., 55 Pa.Cmwlth 
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3177, 4·23 A.2d 773 (1980), vacated 497 Pa. 58·t, 439 A..2.d 101 (1981)' •. Tbus., 

j,t~i1dsdiction 't),f a court to hear a matter is an entire.ly di.fferent is·stt.e than 

whether the britnging of the matter is barred by statutes of limitat.i.ons .. 

While w~ have been unable to find any caselaw concerning the appUca:­

tio;n of this doctrine to jurisdictional questtons, we have found decisi:on$ 

indicating, that the courts have not excused: Commonw.ea lth agenicies fro.m. 

j~risdi·ctional requirements. In th:e Appea·l O;f .clare.nd.on V.F.W. Home Assn .• , 

1.67 Pa .• Super. 44, 75 A.2d 171 (1950), the Supe:rior Court held that the Court 

of Quarter Sess.ions of Warren County wa•s without authority to enter an or~~., 

where the Pennsylvania L i quo.r Contra l Board h:ad failed to file a timely 

appeal. Similarly,in National Wood Preserve.rs v. DER, 489 Pa. 221, 414 A.2t!l 

37, 40 at n.8 (1980), the Supreme Court dismis.sed the Departme·nt's 

p·etitions for allowance of appeal as improvidently g·ranted. where tl:te 

Department .failed to file timely appeals from Commonwealth Court's order. 

Here, the Commission's failure to file its app·eal within the 

mandatory 30 day appeal period cannot be excused by virtue of its status as am 

agency of the Commonwealth, and we must dismiss its appeal for lack of juris-

d . t' 2 lC 10n. 

2 While the Commission did not specifi.cally request allowance to file its 
appeal nunc pro tunc in accordance with 25 Pa.Code §21.53, we believe that it 
has not presented reasons sufficient to substantiate the grant of such a 
request. 
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0 R D E R 

AND NOW, this 29th day of January, 1990, it is ordered that 

Doverspike Brothers Coal Company's Motion to Dismiss is granted and the appeal 

of the Pennsylvania Fish Commission is dismissed. 

DATED: January 29, 1990 

cc: Bureau of lit;gat;on 
Harrisburg, PA 
For the Commonwealth, DER: 
David A. Gallogly, Esq. 
Western Region 
For Appellant: 
Dennis T. Guise, Esq. 
PA FISH COMMISSION 
Harrisburg, PA 
For PermUtee: 
Stanley R. Geary, Esq. 
BUCHANAN INGERSOLL 
Pittsburgh, PA 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
101 SOUTH SECOND STREET 

SUITES THREE-FIVE 
HARRISBURG. PA 17101 

717-787-3483 
TELECOPIER: 71 7-783-4738 

M. DIANE SMITH 
SECRETARY TO THE BOt 

KERRY COAL COMPANY 

v. EHB Docket No. 89-231-E 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES Issued: January 30, 1990 

Synopsis 

OPINION AND ORDER SUR 
APPELLANT 1S MOTION TO COMPEL 

ANSWERS TO INTERROGATORIES 

The instant case is an appeal by the applicant from DER's denial of 

an application for a surface mining permit, where the applicant proposes mining 

and a discharge from the minesite in the watershed of a stream receiving 

special protection. After commencement of this appeal, Appellant filed 29 

interrogatories for which it sought answers from DER. The Board received a 

copy of DER's response thereto which contained both answers to specific 

interrogatories and objections to others. Appellant filed a Motion to Compel 

DER to answer nine interrogatories which it says DER failed to fully answer. 

DER has filed a response opposing this motion. In light of the nature of this 

appeal•s scope, our prior opinion in this case on discovery dated December 7, 

1989 and Big 11 B11 Mining Company v. Commonwealth. DER, 1987 EHB 815, the Motion 

to Compel will be granted, except where it seeks information not authorized by 

the Rules of Civil Procedure. 
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Kerry iQo.a1 Comp.any ( 11Kerry 11
) ha·s .app.ealelcl from the denial of 

app 1 i.cation No. G4.880104 by the Dep.artment of Env ironmenta 1 Resources ( 11'DER11
). 

In i~s a,pplicatio:n, Kerry propds.es the Schaeffer-Ne 1 son mine to be located in 

South He,aver Township, Beaver County. The proposed mine is to be located in 

the Brush Run and Painter Run ·Watersheds·. Both parties have engaged in 

discovery in this case. Where .:DER sought answers to interrogatories by Kerry 

and Kerry balked at answering same, we issued our Opinion and Order dated 

D.ecember 7, 1989 compelling answers by Kerry. 

:Now the sho.e i.s on the other foot and it appear.s that it may pinch. 

Kerry has filed 29 interrogatories and DER has responded thereto with answers 

and ol>jections, Which Kerry contends·are an inadequate response. Accordingly, 

we now have before us Kerry's Motion to Compel Ap.pellee to Answer 

Interro.gatories and DER's Response To Kerry's Motion To Compel Answers To 

Interrogatories both concerning these nine inter;rogatories. Apparently, a 

further .opinion and order are needed as the parties did not pay sufficient 

attention to footnote number 1 in our prior opinion in which we .advised the 

counsel to solve their own discovery disputes, if at all possible. 

As stated in our eadier opinion, preliminarily it must be observed 

that Pa .. R.C.P. 4003.1 sets forth a broad definition as to what is considered 
i 

allowable discovery. A party may discover 11MY matter not privileged which is 

relevant to the subject matter involved in the pending action ... It is also a 

given that discov.ery before this Board is governed by the Pennsylvania Rules 

of Civil Procedure. Frances Nashotka Sr., et .al. v. Commonwealth, DER, 1988 

EHB 1050. 

Interrogatories Nos. 3 a·nd 4 

DER appears to have lu~ped its refusal to answer Interrogatory No. 3 
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in with its refusal to answer Interrogatory No. 4. Was this in the hope that 

no one will recognize the difference between the two questions? If so it was 

a vain hope. 

Interrogatory No. 4 seeks the identity of all experts consulted by 

DER in preparation for this litigation. Pa. R.C.P. 4003.5(a)(3) bars Kerry•s 

Interrogatory No. 4 so long as DER does not voluntarily answer same, which it 

has not done. Goldblum v. Ins. Co. of North America 127 P.L.J. 249, (1979). 
' Of course, DER must disclose the identity of each expert it will call as an 

expert in the hearing but DER•s Response says DER has done this. DER need not 

do it again. 

Interrogatory No. 3 seeks information not about experts consulted for 

trial but about experts consulted by or employed by DER in reference to review 

of Kerry•s application. We interpret this to mean consulted by or employed by 

DER in connection with DER•s review of this application prior to DER•s denial 

of this application and Kerry•s subsequent filing of the instant appeal. To 

interpret it otherwise makes it redundant with Interrogatory No. 4 and runs it 

afoul of our position on experts for trial set forth above. Nothing in DER•s 

Response suggests any such experts are experts retained by DER for preparation 

for this litigation. Kerry has a right to know who DER used to review the 

issues in Kerry•s application prior to its denial. Where the expert was 

employed by DER for both purposes, his identity must be disclosed though DER 

need not indicate he was consulted for trial unless of course he will testify. 

Where the expert was retained with regard to application review only, his 

identity is not protected by Pa. R.C.P. 4003.5(a)(3). Accordingly, DER is 

obligated to answer the thus limited Interrogatory No. 3. 

Interrogatory No. 13 

Interrogatory No. 13 and DER•s initial answer thereto states: 
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13. Did the Depa:rtment establish in stream water 
quaHt~' criteria tor Brush Run and Painter•s Run for 
discha·rges by Kerry Coal Company that wo:wld not degrade 
the recei·ving streams? · 

If Yes, 

(A)i When were the criteria determi'ned? 

(8)1 What parameters were established!? 

(C) How was Kerry advised of the parameters? 

ANSWER: 

This question cannot be answered because it is 
unintelligible. Water quality criteria do not refer to 
discharg:e characteristics, and are not established on a 
case~by-case basis. Water quality criteria are 
established for a stream and are promulgated as a 
regulatiion in 25 Pa. Code §9J.7. 

While Kerry's question may not be clear toDER because, according to 

rn::R's Answer I "water qua Tity criteria" ha'S special meaning to DER which does.' 

not deal with specific discharges, Kerry's question is capable of clarificatior1. 

DER !:las already answered "no" as to in-stream ge.nera 1 water qua 1 ity criteria 

but has not answered whether or, not DER has calculated what the effluent 

quality of Kerry's discharges would have to be to cause no degradation of the 

receiving stream. Such a question is a proper one which DER is hereby 

dir:ected to answer. If it answers "no" of course, it need not answer the 

remainder of Interrogatory No. 13 or the subsequent related interrogatories. 

If in interpreting Kerry's Interrogatory, the Board has misunderstood what' is 

s,ought by Kerry, Kerry can rephrase this quest ion and secure DER' s answer 

thereto. 

Interrogatories Nos. 16 and 17 

Interrogatory No. 16 seeks information as to DER's issuance of 

permits for other surface mining operations within a mile of the proposed mtne 

site. DER's answer is an objection that other mines have different 
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characteristics and thus this question will not lend to admissible evidence so 

DER should not have to answer the interrogtory. Such an answer constitutes a 

conclusion which it is the Board's responsibility to draw. We will not let 

DER draw our conclusions for us by saying this discovery will not lead to 

admissible evidence. Kerry may ask to see what DER did nearby as to permits 

for surface mines. The information provided in response may be relevant and 

admissible. Maybe DER erred in issuing other mining permits in the area or 

maybe the law changed after some of those permits were issued as DER's 

Response to Kerry's Motion suggests, but the reverse may also be true. We do 

not know at this point. Thus this question and Interrogatory No. 17, which 

ties into it, must be answered by DER. 

Interrogatories Nos. 21 and 22 

Kerry's two interrogatories seek information as to pollution of the 

waters of the Commonwealth by mines within one mile of Kerry's proposed mine. 

Again, DER contends that this information will not lead to admissible 

evidence. It may. DER must answer same. After Kerry has obtained this 

information through discovery, at a hearing on the merits of this appeal, 

Kerry may try to offer some of it and DER may object successfully, but we will 

not let DER foreclose access to this information at this time. This is also 

not to say that at the hearing on this appeal DER cannot rebut evidence Kerry 

offers in this subject matter area. We will not now address such yet-to-be­

offered evidence, or rebuttal evidence. Discovery is the stage where factual 

information, some of which may be inadmissible and some of which may not 

ultimately even lead anywhere, is exchanged. We will not limit discovery as 

we limit evidence at a hearing. Discovery, seeking potential relevant factual 

information from which admissible evidence may spring, will be allowed, even 

if it ultimately produces no evidence. At this time, we need only determine 
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if lt might lead to production of admissible evfdence. If it mi,ght, tt \:'/ill 

be .a·ll owed. 

Interrogatory No. 23 

.DER's response to Kerry's Motion indicates DER will answer th:is 

interrogatory, so we need not concern ourselves further with it. 

Interrogatory No ... 24 

He.re, DER's only objection to the interrogatory is being required to 

define "design" in an answer to Kerry's interro.gatory which uses this word. 

Here, "design" could mean everything in Kerry's application includ.ing its 

social and economic justification or be 1 iinited to the spec.ific design of the 

wastewater treatment p 1 ant. DER is correct that :it does not know and should 

not have to guess this definition. This is espe .. cially true when Kerry could 

have defined this .word as chose to do for others ·in its interrogatories. If 

Kerry defines it, however, DER must answer the ·question. 
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ORDER 

AND NOW, this 30th day of January, 1990, Kerry Coal's Motion to 

Compel Answers to Interrogatories is granted as modified in our Opinion as to 

Interrogatories Nos. 3, 13, 16, 17, 21 and 22. The motion is denied as to 

Interrogatory No. 4. As to Interrogatory No. 23, it is denied as moot because 

DER has agreed to answer same. As to Interrogatory No. 24, it is granted 

provided that Kerry shall furnish counsel for DER with a written definition of 

"des. ign" within ten days hereof. DER sha 11 file its Answers to 

Interrogatories Nos. 3, 13, 16, 17, 21, 22, 23 and 24 as modified by this 

Opinion within 40 days of entry of this Order by this Board. 

DATED: January 30, 1990 

cc: Bureau of Litigation 
Harrisburg, PA 

nb 

For the Commonwealth, DER: 
Diana Stares, Esq./Western 
David Galloghy, Esq./Western 
For Appellant: 
Bruno Muscatello, Esq. 
Butler, PA 
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THOMPSON & PHILLIPS CLAY COMPANY, INC. EHB Docket No. 86-275-W 

v. 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

. • 
Issued: February 9, 1990 

Synopsis 

OPINION AND ORDER SUR 
SECOND MOTION FOR SUMMARY JUDGMENT 

Motion for sununary judgment sustaining the denial of bond release is 

granted where affidavits establishing a discharge in violation of the applic­

able permit conditions are uncontested and the Department of Environmental 

Resources is entitled to judgment as a matter of law. 

OPINION 

This matter was initiated by the May 29, 1986, filing of a notice of 

appeal by Thompson & Phillips Clay Company, Inc. (Thompson and Phillips), 

seeking review of a May 6, 1986, letter from the Department of Environmental 

Resources (Department) denying the Stage II release of bonds posted pursuant 

to Mine Drainage Permit (MOP) No. 3269BSM6 for a mine operated by Thompson 

and Phillips in Boggs and Decatur Townships, Clearfield County. The 

Department refused to release the bonds because of discharges of acid mine 

drainage (AMD) from the site and advised Thompson and Phillips that it would 

have to abate the discharges before its bonds could be released. 
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On June 12, 1986, Thompson and Phillips filed an amended notice of 

a~peal claimt!ng, inter alia, that it had not caused the AMD, it had complied 

with t'he applicable requi~rements fo.r bond rele·ase, and it was entitled to the 

requested re leasies. Thompson and Phi 1 Hps alleged that because it had not 

caused or allowed the AMD discharges and because the non-complying discharges 

pre-dated its mining, it was not required to treat the AMD discharges to meet 

the limftations in 25 Pa.Code §77.102. 

On August 25, 1988, the Depa·rtment filed a mot ion for summary judg­

ment, or p.artial summary judgment, or, in the a'lternative, to limit issues. 

This motion alleged that tt was undisputed that a pollutional discharge 

occurred which violated Thompson and Phillips's permit conditions, 25 Pa.Code 

§77.102, and applicable ·Statutes; and that under §315(.a) of the Clean Streams 

Law, the Act of June 22, 1937, P.L. 1987, as amended, .35 P.S. §691.1 et seq. 

( CSL}, Thompson and Phi 11 ips was responsible fo·r treatment of that discharge 

to meet applicable requirements. The Department also contended that §315(b) 

of the CSL allowed liability to continue under the bond until there was no 

further significant risk of a pollutional discharge from the mine. 

Thompson and Phillips responded by reiterating the arguments 

r~garding liability s~t forth in its amended notice of appeal and also 

contending that entry of summary judgment would be inappropriate because of 

disputed material facts relating to the pollutional nature of the discharge. 

In an opi·nion and order dated March 15, 1989, the Department's motion 

for s.umma·ry judgment was dented because of disputed materia 1 facts re.lat ing to 

the pollution a 1 nature of the discharges and the Department's failure to dem­

onstrate that it was entitled to judgment as a matter of law in that it wa·s 

unc 1 ear whether the operat i:on was regulated as a co a 1 or non•coa 1 ( i •. e. clay) 

operation. However, the Department's motion to limit issue.s relating to 

106 



liability was granted. The Board, citing Bologna Mining Co. v. DER, EHB 
I 

Docket No. 86-555-M (Opinion issued March 3, 1989),reasoned that under §315(a) 

of the CSL, Thompson and Phillips was responsible for any AMD discharge from 

its permit site, although the discharge may have existed before Thompson and 

Phillips began mining and although Thompson and Phillips may not have affected 

or worsened the discharge. 

On June 12, 1989, the Department filed a second motion for summary 

judgment, contending that it was entitled to summary judgment because 
' 

discharges from Thompson and Phillips' operation did not comply with the 

limits in its MDP and 25 Pa.Code §77.102(c) and, therefore, the Department was 

required by §315 of the CSL to withhold release of Thompson and Phillips' 

bonds as a result of its failure to fully comply with the law and its failure 

to demonstrate that "there is no further significant risk of pollutional 

discharge." 

On June 22, 1989, Thompson and Phillips filed a motion for an exten­

sion of time to respond to the summary judgment motion to enable it to take 

discharge samples in order to determine whether a factual dispute existed 

regarding the quality and pollutional characteristics of the discharge. 

Thompson and Phillips' motion was granted in a June 30, 1989, order directing 

it to respond to the Department's motion on or before September 8, 1989. As 

of the date of this opinion, Thompson and Phillips has not responded to the 

Department's motion. 

The Board is authorized to render summary judgment if the pleadings, 

depositions, answers to interrogatories, and admissions on file, together with 

affidavits, if any, show that there is no genuine issue of material fact and 

the moving party is entitled to judgment as a matter of law. The Board must 

read the motion for summary judgment in the light most favorable to the non-
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moving p.arty. Robert C. Penoyer v. DER, 1987 EHB 131. Pennsylvania .. Rule, of 

C.i?vd'i'l Procedur~' rto. 1035(d~~; provides that when a mat ion for summary jud~prent·. 

is made~· and suppGrted. as. pro.y,,; ded; in- that. ruJe: 

an~ adverse pa-rty may not res·t upon the mere· 
all1egations or denials of his ple.ad,ing, but his 
response, by affidavits. or as. otherwise. provided 
in this ru 1 e, must set forth s.p.ec ific facts 
show-ing that there is a g~.nuine issue for trial. 
If he does not so respond, summary judgment, if 
appropriate, shaJl be entered a.gainst him. 

Under the circumstances presented here:in, we believe that the entry of summary 

judgment. for the Department is appropriate. 

At the outset, we note that the Department has done little to clarify 

the confusio.n over whether Tho.mpson and Phillips mined coal or c.lay and., 

therefure, what s:~andards apply to Thompson and. Phillips' request for bond: 

re.le:ase:. The MOl,; is entitled: "Commonwealth of Pennsylvania, Sa.nitary Wat:er· 

Board, Permit Authorizing the Operation of a Coal Mine." Compliance- Order 85-

H· 100, which is one of the. exhibits appended to the Department.' s second motion 

for summary judgJllent, refers to violations of the Surface Mining Conservation 

and Rec.lamat ion Act, the Act of May 31, 1945, P. L. 1198., as amended, 52 P.S. 

§il396.1 et seq. CSMCRA), and the rules and regulations adopted thereunder at 

25 Pa.Code §87.102. On the other hand, the Department's second motion for 

summary, judgment cites both SMCRA and the Non-Coal Surface Mining Conservation 

and, Reclamation Act, the Act of December 19, 1984, P.L. 1093, as amended'; 52 

P.S. §3301 et seq. (Non-Coal SMCRA), as well as 25 Pa.Code §77.102, which is 

applicable to non-coal operations. Thompson and Phillips' notice of appeal 

and p.re-heari ng memorandum refer to a clay mine. The. Department's i nabiTity 
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to address this issue is not fatal, for the result would be identical under 

both SMCRA and NonCoal SMCRA, since the same regulations are applicable to 

Thompson and Phillips' request for bond release. 

We will first address the issue of the relevant law and regulations. 

Several statutes regulating mining contain bonding requirements. Section 

315(b) of the CSL, which is applicable to both coal and clay mines, requires 

that liability under bonds must continue if there is a "significant risk of 

po!lutional discharge." Section 4(g) of SMCRA, which regulates release of 

bonds, provides, in pertinent part, that: 

Subject to the public notice requirements of 
subsection (b), if the department is satisfie~ 
the reclamation covered by the bond or portion 
thereof has been accomplished as required by 
this act, it may, in the case of surface coal 
mining operations, upon request by the permittee 
release in whole or in part the bond or deposit 
according the the following schedule: (1) when 
the operator has completed the backfilling, 
regrading and drainage control of a bonded area 
in accordance with his approved reclamation 
plan, the release of sixty per cent of the bond 
for the applicable permit area; (2) when 
revegetation has been successfully established 
on the affected area in accordance with the 
approved reclamation plan, the department shall 
retain that amount of bond for the revegetated 
area which would be sufficient for the cost to 
the Commonwealth of reestablishing revegetation. 
Such retention of bond shall be for the duration 
of liability under the bond as prescribed in 
subsection (d). • . • In the case of noncoal 
surface mining operations. in lieu of the 
schedule and criteria fo~ release of bonds 
provided for in this subsection, the schedule 
and criteria for release of bonds shall be as 
set forth in regulations promulgated here­
under. No bond shall be fully released until 
all requirements of this act are fully met. 

* * * * * 
(emphasis added) 
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The bond releas~e·:regulations adopted under SMCRA· at 25 Pa.Code §§86.170·86.1722 

b:ecame app li<:~b~l e to nop-co.a 1 operations on July 31, 19,.83, 25: Pa; •. C.ode:~ 

§i8'0':.1:7J. Subs'equent to the adoption of th·ese bond re 1 ease re .. guJat;,i'o.ns,. 

Non-Coa~l' SMCRA was enacted into law· and became effect.ive on February 1:9, 1985., 

Section 9(.j) of Non-Coal SMCRA, states that: 

Subject to the pub 1 i c notice r·equ i'rements in 
section 10, if the. department is satisfied that 
the rec lama ti on rec.overed. by the· bond portion 
thereof has be.en acco.mplishe.d a·s required by 
this act, it may, upon request by the permittee, 
re:lease, in whole o.r in part, the. bond according 
to the reclamation sc·hedule and' criteria for 
relea•se of bonds. set forth in: r·egulations 
promulgated hereunder. No bond. shall be fully 
re:leased until all· requirements of this. act are 
fuJly met. Upon release of all o·r part of the 
bond and co 1.1 at era 1 as herein provided, th·e. 
State Treasurer shall immediately return to the 
op.erator the amount of cash or securities 
s,pecified therein. 

(footnote omitted) 

However, recognizing the necessary period of transition betwe.en regulation of' 

non-coal operations under SMCRA and regulatio.n under Non-Coal SMCRA, §:24• of' 

N·on-Coal SMCRA provided that regulations promulg.ated under SMCRA would be 

appTi cable to non-coal operations. until new regulations were adopted under 

Non-Coal SMCRA. Consequently, whether Thompson: and Phillips's operation was a 

co.al mine or a clay mine, its application for bond release would be ev,aluated 

under the same standards, i.e. , 25 Pa. Code §§86 .170-86.172. 

In reviewing a re.quest for bond release, the Department. is r·eq~ired 

by: 25 Pa.C.ode §86.171(f)(l) to consider: 

(i) Whether the permittee has met the 
criteria for release of the bond under §86.1'72. 

(i i) Whether the permittee has satisfactor­
ily completed the requirements of the. reclama­
tion plan, or relevant portion thereof, and 
complied with the regu i rements· of the 1 aw. the 
regulatinns promulgated thereunder. and the 
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conditions of the permit, and the degree of 
difficulty in completing any remaining reclama­
tion, restoration, or abatement work. 

(iii) Whether pollution of surface and sub­
surface water is occurring. the probability of 
future pollution or the continuance of any 
present pollution. and the estimated cost of 
abating pollution. 

(emphasis added) 

In the matter before us, the Department contends that its refusal to grant 

Th~mpson and Phillips' Stage II bond release was not an abuse of discretion 

because of discharges of AMD from Thompson and Phillips' operation in viola­

tion of the applicable regulations and the terms and conditions of its MOP. 

Since the Department is authorized to withhold bond release for these reasons, 

our only task is to determine whether there are any disputes of material fact 

concerning the Department's allegations of violations of the terms and 

conditions of Thompson and Phillips's permit and the applicable regulations. 

The MOP issued to Thompson and Phillips contains specific conditions 

relating to water quality. Standard Condition No. 10 prohibits the discharge 

. of mine drainage if the pH is less than 6.0 or greater than 9.0, while 

Standard Condition No. 11 forbids the discharge of mine drainage with an iron 

concentration in excess of 7.0 milligrams per liter (mg/1). 

In support of its motion for summary judgment, the Department offered 

the affidavit of James McDonald, a Department Surface Mine Conservation 

Inspector, who stated that Thompson and Phillips constructed ponds to collect 

and treat a discharge, but that on or about April 28, 1986, it ceased treating 

water emanating from the discharge, despite the fact that discharge continued. 

The Department also proffered the affidavit of Mr. McDonald, as well as the 

affidavits of Jeffrey Smith and Wayne McGinness, to establish through sampling 

results that discharges from the Thompson and Phillips site did not comply 
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with the pH and iron limitations in Thompson and Phillips' MOP. The Oin;e 

samp>le taken l:!r;J' Mr. McOo.n;a>ld. on April 28, 1986,. at or about the time a,f the 

~a,r:-tment's May 6, 1986, letter which i:s at issue here, indicates a pH of 3. •. 2' 

and an iron con£entration of 83..0 mg/1, both far in excess of the app.licablie 

p·e·rinU limits o'f 6.0-9.0 for pH a·nd 7.0 mgjl for fr.o·n. AdditionaJly,,,i\n.· 

res.ponse to Int.e1rrogatory No .. 2'5, Thompson a;nd Phi llip.s indicate·d that. a\ 

d:isc:ha.rge on the southwesterly side of the site existed and was pollut ionral;· 

the timeframe of the interrogatories was fro.m 1960 to the present (i.e .. , the 

date. of the responses, November 30, 1987 •. ) Since Thomp.son and Phillips did~ 

not contest Mr. McDonald's a;ffidavit and ackn.owledged the existen.ce of a: 

pollutional discharge, we. must conclude that it was in violation of its MDP. 

Having already concluded that Thompson and Phi 11 ips is 1i able far any 

d·iisc:harges from its operation and now findiim'§ that there is no. distHtte 

that Thomps.on and Ph.i 11 ips was in vi o 1 at ion oJ its MOP, we find th.at the 

Depa:rtment properly denied Thompson and Phi 11 ips' bond release re.qu:est. under 

25 Pa.Code §86.171(f)(l). Therefore, the Department is entitled to judgment 

a·s a matter of law and we will sustain its denial of bond release. 
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0 R D E R 

AND NOW, this 9th day of February, 1990, it is ordered that the 

Department of Environmental Resources' second motion for summary judgment is 

granted and the appeal of Thompson & Phillips Clay Company, Inc. is dismissed. 

DATED: February 9, 1990 

cc: Bureau of Litigation 
Harrisburg, PA 

bl 

For the Commonwealth, DER: 
Martin H. Sokolow, Jr., Esq. 
Michael Heilman, Esq. 
Central Region 
For Appellant: 
Anthony P. Picadio, Esq. 
SHERMAN & PICADIO 
Pittsburgh, PA 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
101 SOUTH SECOND STREET 

SUITES THREE-FIVE 
HARRISBURG. PA 17101 

717-787-3483 
TELECOPIER: 717-783-4738 

M. DIANE SMin 
SECRETARY TO THE 80 

GORDON AND JANET BACK EHB Docket No. 87-177-W 

v. 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES Issued: February 9, 1990 

OPINION AND ORDER SUR 
MOTION TO PRECLUDE EXPERT TESTIMONY 

Synopsis 

A motion to preclude expert testimony as a sanction for failure to 

identify a witness in response to a request for production of documents and 

failure to prepare and provide a report concerning the substance of testimony 

is denied. The proper vehicle for ascertaining such information is written 

interrogatories and the moving party failed to utilize it. 

OPINION 

This matter was initiated by Gordon and Janet Back (Backs) with the 

May 4, 1987, filing of a notice of appeal seeking review of a March 31, 1987, 

order issued to the Backs by the Department of Environmental Resources 

(Department). The order alleged that surface and groundwaters at or near the 

Backs' residence in Nether Providence Township, Delaware County had become 

contaminated with fuel oil as a result of a rupture in the Back's fuel oil 

tank. The order directed the Backs to undertake various remedial measures to 

contain and eliminate the oil contamination. 
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By order dated September 2, 1988, the matter was s.chedu led for a 

hearing on the merits on January 30 and 31, 1989. In response to a request 

f~J~ the Backs, a view of the premises was conducted on October 14, 1988. The 

hearing on the merits was canceled in response to a January 25, 1989, request 

from the Department, which was assented to by the Backs. The basis of the 

Department•s ~equest was thit sampling of Beatty Run, the stream running 

through the Backs • property, ·wou 1 d be conducted in Apri 1 , 1989, and that the 

mattet could become moot as a result of the sampling. The Department, 

somewhat belatedly, obtained the samples and, as a result, the parties engaged 

in settlement discussions. The settlement discussions did not prove fruitful, 

and the Backs requested that the hearing on the merits be rescheduled. The 

Backs filed a motion to limit issues on November 24, 1989, and the Board 

granted the mo~1on in part on November 30, iia9, limiting the issues to 

whether oil-soaked soils existed on the Backs• property, the nature of the 

•s i te • s geo 1 ogy, the nature and extent of any mi,grat ion of oi 1 from the subsur­

:face to Beatty Run, and the reasonableness of the remedial measures directed 

by the Department. A hearing on the merits was scheduled for December 1, 

1989, but instead of presenting testimony, the parti.es engaged in settlement 

negotiations which again proved to be unsuccessful. By an order of the Board 

dated January 9, 1990, a h.earing on the merits was rescheduled for February 14 

and 15, 1990. 

Presently before the Board for disposition is the Back•s motion to 

preclude the expert testimony of Robert Day-Lewis, a Department hydrogeologist .. 

The Backs contend that the Department's failure to identify Mr. Day-Lewis as a 

witness in response to the Backs• June 24, 1987, request for production of 

documents is grounds for sanctioning the Department by prohibiting Mr. 

Day-Lewis• testimony. Additionally, the Backs assert that the De.partment•s 
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failure to provide them with a report of his investigation into the pollution­

al incident alleged to have taken place on the Backs• property is prejudicial 

to them, since they are unable to determine the nature of Mr. Day-Lewis• 

testimony. 

The Department responded to the Backs• motion by arguing that a 

request for production of documents is not the proper vehicle for ascertaining 

the identity of witnesses, that the Backs had notice of Mr. Day-Lewis• involv­

ment in the matter since at least July 9, 1987, and had never sought to serve 

interrogatories concerning his involvement; and that Mr. Day-Lewis was 

identified as an expert witness in the Department•s November 13, 1987, 

pre-hearing memorandum. As for the Backs• contentions that the Department 

should provide it with a report concerning the nature of Mr. Day-Lewis• testi­

mony, the Department asserts that since Mr. Day-Lewis is a party expert, he is 

under no obligation to prepare an expert report. 

We can find no support in the Pennsylvania Rules of Civil Procedure 

for the proposition that a party is required to identify witnesses in response 

to a request for production of documents. The proper vehicle to secure such 

information is through the service of written interrogatories. Thus, we can 

hardly sanction the Department for its failure to identify Mr. Day-Lewis, or 

any other witness, in its response to the Backs• request for production of 

documents. Similarly, we can find no authority for the contention that Mr. 

Day-Lewis must prepare a report concerning the nature of his testimony and 

that the Department must provide it to the Backs. 

As for the Backs• assertion that they would be prejudiced by Mr. 

Day-Lewis• testimony because they are unaware of its nature, we find that 

claim to be groundless. The Backs were put on notice that Mr. Day-Lewis would 

be a witness when the Department filed its pre-hearing memorandum in November, 
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Ji987. Tlrd·eed, the Backs 1 depos:ittion of Ruth ·P~lant, the Depar~ment ins.pec:tor., 

'tn?May, 1987, :'Should have ;put them on notice of .~Mr. Day-Lewis' invo.lveme·nt i1n 

this matter. Y:et, the :aacks made 110 attempt to discover the natur.e ·of Mr. 

Day-Lewis I invonvement or the substance .of any testimony unti 1 December rs., 
T989, ·when they ·served interroga:tori'es. We can ;hardly penali.ze the Depar,tment 

for :the :Backs 1 :failure to pursue discovery. C'.onsequent ly, we .must deny the 

Backs 1 ·motion. 

O'R .DE R 

AND NOW, this 9th day .o:f february, 1990, it is order.ed 'that 'the 

B.acks 1 mo'tion to preclude the exp·er.t testimony of 'Robert Day-Lewis is denied. 

'O:ATED: february 9, 1990 

cc : Bureau ::of Li tlgatlon 
Harrtsbur.g, ·PA 

'bl 

f·or the ·coliiDOnweaTth, .DER: 
.Janice V. Quimby..:Fox, Esq. 
'Eastern Region 
For Appellant: 
'Peter E. Kane, Esq. 
Philadelphia, PA 
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WHEATLAND TUBE COMPANY 

v. 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
101 SOUTH SECOND STREET 

SUITES THREE-FIVE 
HARRISBURG. PA 17101 

717-787-3483 
TELECOPIER' 717-783-4738 

M. DIANE SMITI­
SECRETARY TO THE 80 

EHB Docket No. 87-061-E 
(Consolidated) 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES Issued February 14, 1990 

Synopsis 

OPINION AND ORDER 
SUR WHEATLAND TUBE COMPANY'S 

PETITION FOR RECUSAL 

Grounds for recusal of a Board member are not shown where all that is 

alleged is that the Board member represented DER nearly four years ago in 

talks with this appellant on issues at most only peripherally related to those 

arising in this appeal. Recusal is granted solely because in my opinion 

based on the facts in this case, the interests of our judicial system and its 

appearance of impartiality are better served by recusal. 

OPINION 

This appeal arises from the issuance by the Department of 

Environmental Resources ("DER") of an NPDES Permit to Wheatland Tube Company 

("Wheatland") on January 20, 1987. Wheatland filed its appeal with us on 

February 19, 1987. Thereafter in October of 1987 DER issued Amendment No. 1 

to this permit and on November 11, 1987 Wheatland appealed the amendment at 
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Docket No. 87-4TS-R. The two appeals were consolidated at th·i.s d'ock'et .numbe:r 

bjy tour Order of January 11, l9t88 and handled by former Board member William A. 
' 

Roth, until he l:e:ft the Board in 1989. Thereafter on October 30, 1989, in 

antici!')ation that, having been confirmed, I would soon join the B'oard, the 

Beard's Chairman issued an Order reasstgning this case to me for primary 

By letter dated November 11, 1989, counsel for Wheatland wrote ta th:e 

Board's Chairman asking that this case be reassi'gned because Wheatland alleg.e:d 

that I had in the past represented DER vis _g_ vis Wheatland as to certain 

aspects of this matter. By Order dated ·Novembe·r 21, 1989, after exp,laining to 

Wheatland's counsel that rea.ss ignment for hea:ring would not eliminate my vote· 

on any final; adj.ud i cation of this dispute by the Board, I denied the reques;t 

for reassignment and directed Wheatland and DER to seek recl:fsal, if counsel 

for either party believed there is reason for me to consider whether l shiould 

recuse myself from further participation in thi-s case. Wheatland and DER were 

directed to address certain specific issues in any petitions for recusal they 

would file and to file them by December 22, 1989. 

Counsel fo-r DER reg;ponded to my Order by letter saying DER had not 

been seeking recusal and would not be filing any such petition. 

On December 22, 1989 Wheatland filed a Petition for Recusal.l DER 

was duly notifi:ed and given the opportunity to respond thereto. By lette-r 

flled with us on January 8, 1990, DER advised us it would file no respons·e. 

1 The petition filed by Wheatland did not address all of the issu·es 
Wheatland was instructed to consider by this Order,. but we mU:st conside-r it 
reg:ardless of th i's failing because of the nature of the issue it raises. 
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The issue raised by Wheatland's Petition is thus ripe for resolution. 2 At 

issue in the instant appeal are effluent limitations set by DER's Bureau of 

Water Quality Management'for various waste constituents at various points of 

discharge from Wheatland's plant and a requirement that Wheatland prepare a 

"Toxic Reduction Evaluation" and submit it to DER. Initially it should be 

observed that Wheatland does not suggest I appeared in this or any other 

proceeding involving Wheatland before this Board or in any court. Wheatland's 

Petition also does not offer any evidence to suggest I participated in any 

fashion in setting the effluent limitations ultimately inserted by DER in this 

permit. Indeed the Petition's attachments and the various other pleadings 

filed here show that these effluent limitations were not established by DER 

until after I had ceased representing DER in any capacity. According to 

Wheatland's Notice of Appeal and its Petition, the permit was issued over a 

year after I ceased representing DER and reentered private practice. 

Wheatland's Petition also seeks recusal at least in part on the 

basis of my former role with DER, citing cases like Scalzi v. City of Altoona, 

111 Pa.Cmwlth. 449, 533 A.2d 1150 (1987). Cases such as Scalzi v. City of 

Altoona, supra, Gardner v. Repasky, 434 Pa. 126, 252 A.2d 704 (1969) and their 

progeny all deal with recusal because of comingling of prosecutorial and 

adjudicatory functions. All of this group of cases concern situations where 

these roles are intermingled in some fashion in one person. For example, in 

FR&S. Inc. v. Department of Environmental Resources, 113 Pa.Cmwlth. 576, 537 

2 No hearing has been scheduled on this Petition because no hearing was 
requested and because for purposes of this opinion and order, the factual 
allegations set forth therein and evident from the other pleadings are assumed 
to be true. Municipal Publications. Inc. v. Court of Common Pleas of 
Philadelphia County, 507 Pa. 194, 489 A.2d 1286 (1985). 
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A;.2d 957 (1988),, aff'd _ Pa. _, 560 A.2d 12.8 (1989) (cited by Wheatland), 
~ - ' 

CGlli!Cern. was voked, where an attorney resigned from DER to immediately 

undertake the role of Chairman of this Board. Here, Wheatland's Petition 

conveniently over·l ooked the fact that nearly four years elapsed between my 

resigning from DER and my taking this position with the Environmental Hearing 

Board. Such a distance in time between these two roles prevents a question as 

to appearance of bias or lack of impartiality from arising based upon 

comingling. Gateway C,oal Company v. DER (Docket Nos. 76-163-B and 77-051-B 

issued February 8, 1978). 3 None of the cases cited in Wheatland's Petition 

a:nd none of those which I have found in my research have ever gone so far as 

to. say under the circumstances in this case there could be any valid 

commingling claim.4 

Despite these fa.cts, Wheatland contends recusal is appropriate 

because before I resigned as an attorney for DER, I represented DER in 

negotiations with Wheatland aimed at resolvin~ Wheatland's lack of either 

treatment or permits for several sewage and industrial waste discharges from 

this plant. 

3 That Opinion was not published by this Board in 1978 when it was 
issued, for reasons which are now unknown. It is very well written and sbould 
be instructive for all attorneys who may think about raising recusal in tbe 
future; accordingly, I attach a copy of it to this Opinion so that it will 
appear of record in the future. 

4 In 1988 The Environmental Hearing Board Act, Act No. 94, P.l. 530 was 
approved by act of the Legislature. By this Act the Board became wholly 
independent from DER, thus eliminating any comingling issue under Canon 3. I 
have not dealt with this Act in writing the above but note it in pas.si.ng. and 
observe that Wheatland's Petition also failed to address this statute's impact 
on this argument. 
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A review of the documents and affidavits submitted in support of the 

Petition makes it clear that indeed in the period from 1983 through 1985 I was 

one of several DER personnel who met with and corresponded with 

representatives of Wheatland about the various discharges.5 These documents 

and affidavits attached to Wheatland's Petition show my involvement was aimed 

at securing commitments from Wheatland to abate the discharges by serially: 

1) ,studying these discharges well enough to know their volume and effluent 

characteristics, 2) applying for NPDES Permits for the discharges, and 3) 

assuming permits would be issued, installing the treatment equipment needed to 

bring the discharges into compliance with the permits' effluents limitations. 

Finally, Wheatland's Petition does not assert that the commitments I sought on 

DER's behalf were even given before I ceased to serve as DER's counsel in 

these talks. Thus my role, if the horse still comes before the cart, was to 

develop the horse, whereas the instant appeal is as to the shape of the cart. 

Wheatland's petition comes down to my participation in talks aimed 1) at 

securing~ schedule from Wheatland for its submission of the application for 

the permit, which permit is now under appeal and 2) discussions of effluent 

limitations that might apply when and if DER issued such a permit. The 

distinction between the such meetings and Wheatland's challenge to numbers in 

the permit now before me four years later, are enough to make it clear that 

5 Wheatland's Petition seriously miscasts the meetings between it and DER 
as "enforcement proceedings." It is clear from Wheatland's Petition that no 
proceedings had been commenced, but rather, there were meetings aimed at 
dispute resolution to avoid any proceedings. Meetings do not become 
enforcement proceedings merely by Wheatland choosing to call them that now. 
The same is true of the mischaracterization of my actions as: "Judge Ehmann's 
prior representation of DER in connection with the permit now on appeal." 
(Petition, Page 11). In fact, elsewhere in its petition Wheatland admits 
there never was representation as to the permit now on appeal. (Petition, 
Page 8). 
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there was nothing improper in the Board Chairman's assigning this case to me 

for· hearings. 

Our inquiry does not end here, however. Canon 3c of the Code of 

Judicial Conduct states: "A Judge should disquality himself in a proceeding 

in which his impartiality may reasonably be questioned .... " The cases 

'interpreting this Canon make it clear the Canon is to be read so that Canon 3c 

suggest recusal may be appropriate where a Board member's impartiality could 

be questioned by a reasonably neutral observer. FR&S. Inc. v. Department of 

Erivironmental Resources, supra,; Municipal Publications. Inc. v. Court of 

Common Pleas of Philadelphia County, supra. I am not convinced by this party 

litigant's urging of recusal that my impartiality could reasonably be 

questioned especi:ally since such a litigant is not a reasonably neutral third 

party. I nevertheless am recusing myself in this matter. My reasons therefor 

are that Wheatland has raised this issue and its lawyers must feel strongly 

about it or they would not raise it. Secondly, I clearly had direct contacts 

with Wheatland on OER's behalf as to preliminary concerfls with abatement of 

some of this plant's water pollution problems, (although not the OER decisions 

in question here). Finally, in my opinion it serves the courts, this Board 

and our overall system of justice better in these particular circumstances, if 

I recuse myself. 

Accordingly, since I have elected recusal in this case, I enter the 

following Order. 
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0 R D E R 

AND NOW, this 14th day of February, 1990, Board Member Richard S. 

Ehmann grants the Petition of Wheatland Tube Company and recuses himself in 

this case. 

0 R DE R 

ENVIRONMENTAl HEARING BOARD 

Administrative law Judge 
Member 

AND NOW, this 14th day of February, 1990, in light of the recusal of 

Richard S. Ehmann in this case as set forth in the foregoing Opinion and 

Order, the above-captioned matter is transferred for primary handling from 

the Honorable Richard S. Ehmann to the Honorable Joseph N. Mack. All future 

filings with the Board must include Docket No. 87-061-MJ. 

DATED: February 14, 1990 

cc: Bureau of litigation 
Harrisburg, PA 

rm 

For the Commonwealth, DER: 
Ward T. Kelsey, Esq. 
Western Region 
For Appellant: 
Jacob P. Hart, Esq. 
Philadelphia, PA 
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COMMONWEALTH OF PENNSYLJIANfA 

ENVIRONMENTAL HEARING IHllAiRD 
BlAckstone Buildlnt 
fil'$1 Floor Annex 

· II l Markel Sheet 
Jlarli,burg, .Ptnnsylvanla . 17101 

(717) 787·3483 
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Docket No. 76-163-B and 
'77-051-B 

v. 

·COMMONWEALTH OF PENNSYLVANIA 
'DEP.A:R'fMENT OF ENVIRONMENTAL RESOURCES 

. OPINIOO A'ID ORDER 

A}qpellant, Gateway Coal canpany .{Gateway) has, by ~tion, requested 

th<l·t the Environmental Hearin9 aoard reassign two cases pending before the 

)f/~5i:. ·:/':· ~d and .doCketeCl at~ Docket Nos. ·7.6-163-c and '77-0Sl-.8 fran Member 9urke 

•:\1 ':.' ~\': .. ·~ '· -'td, another Member of .the Board. Both cases involve appeals by Gateway coal 

C<:mp~y fran actions of .the .Oeparllnent of Envi-ronmcnta~ Resources (DER) , through 

its Ccmnissioner of Deep Mine Safety, under the provisions Cif the Pennsy:lvani'a 

Bitumi.nous Coal Mine Act, the Act of July 17, 1961, P.L. 659., as .amsnded, 

52 p .s. §701. 

~is opinion is written by Member Burke as ·we believe that a m:>tion 

•quostioning the impropriety of a Board Member should ba initially ·addressed by 

that~r. 

Appellant asserts that a reassignment is necessary to: "eliminate 

the possibility of bias against Gateway or a violation of its right to .. 

procedural due process, to ·avoid a' violation of the spirit of the Code of . . :::. . . . . 
.. · · Judicial Conduct and t.o avoid the appearance of bias and inpiQpriety". 

}~i;:3;: <·· · Appellant_,; ito DDtion Ori- Burke's prior ...,loyment as 

· .. ·:: .. =~ . · · : ·an Assistant Attomey General for the DER. In its rrotion, appellant oontends 
i;,. ·• •. 

.... .. .. . ... : .. that Member Burke served as an Assistant Attc)rney General for the DER prior 

~· to 'his apJ,JOintment ·to the Environmental nearing Board, that both upPQals were 

· filed with the Board by Gateway at a ·tim3 when Member Burke was an Assistant 

·~~·t.· ..... '• 
•, .... . ...... 

~. !~ ... ;.i •. 

Attorney C'..ener<ll., and thilt ex>l.lllsel for DER in both caGCG., Denn:l·s w. Strain, Esquire, 

was a fallow anployee of Member Burke in the Bureau of Litigation, Western 
" . . l 

Enforcemant Field 8ffioo and shared office and other facilities 'With Marb!r llurke. 
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Appel~ant further continues that .Member Burke, while he was an Assistant 

Attorney C'..enC!ral, represented tha DER againat Jones and ~ughlin Steel 

Corporation, a Clallpany "affiliated" with. Gateway, in matters before this 

·Board at Docket No. 73-345-B. 

Although 1\ppellilnt J:"eqUests the "reassigment of these cases for 

handlinq", we believe that .Appellant is, in reality, ~e~ting that 

Member Burke be disqualified from any participatiOn in the two cases. All 

adjuqications are entered by the full Board rather than by individual rneml.::lars. 

Thus a re~signment alone ~uld not affect the requisite pa%-ucipation of MEmber 

. Burke in the ultimate adjudication of these appeals. 

The govemi~g· statute is Canon 3C of the COde of Judicial Conduct, 

adoptesl by the Sup~~ Court on Nov~r 21, 1973. 1'he relevant portion of 

the canon states: 

(1) A judge shoUld disqualify himself in a proceeding 
in which his impartiality might reasonably be 
·quastioned, including but not limited to instances 
wheret 

. . 
(a) he has a personal bias or prejudice concerning 

a party, or personal knCMledge of disputed 
evidantiaxy facts concerning the proceeding: 

(b) he sarved as lawyer in the matter in controversy, 
or a lawyer with whan he previously practiced 
law served during anch association as a lawyer 
conceming the matter, or the j·udge or such 
lawyer has been a material witness concerning it. 

Although there may be legitimate dispute on .whether or not the Code of 

Judicial Conduct apPlies to Members of this Bocu:d, we will proceed on the 

.assumption that it does apply. The provision titled "cc:npliance with the COde 

of Judicial Conduct" states in part: "Anyone, whether or not a .lawyer, \'hlo is 

an offi~ of a judicial syr;tc!ml performing' judicial functions, including an 
. ' . . . 

officer such a.s a reforoe in bankruptcy, special master, court ccmnissioner, or 

• . .. magistrate is . a judga for purpOSeS of this COde". 

:;.;i•.:;;,.: · . · . · .. Appellant:. also cites various cases in a rrerorandum of law sul:mitted 
~;;.; .. ~ ~ .. : ... ··:r\~ .... ·:: ·.. . . . . . . . . ·. .·· . . . 
::· .. : ;~ · · sinul.taneous with its ll'Otion for the proposition that Menber 9\lrke's handling 

.: .. ; .. :·: . . ", . . 
·· · · '. · of the b.(J appaals would deprive Appellant of procedural due process. HCMeVer 

, , • I 

~ ':r· ...... nona of the cas~s cited by Appellant are relevant to the facts of these appeals. 
. . . . 

.. 

The cases, Gardner v. Reposky, 434 Pa 126, 252 A2d 704 (1969), Commonweatth v. 

Amel'ican Bankers Insurance Company of Fiol'ida~ 26 Pa Catmonwealth Court, 189 

-363 A2d 874 (19?&), Horn v. T~nship of Hi~~town, 461 Pa 745, 

337 A2d 858 (1975) and Donne:r v. · D~ington Cil)it. Ser-vi~.e Commission~ 

!Although the Board is not considc!red a part of the judi~ial.'Y, it doos perform a 
quasi-judicial function. 
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,•, .. 

3 Pa. Ccmronwealth ct .. , 283 1\2d 92 (1971), all relate,to ~e cx:mninglinq 

of the proseciitorial and judicial functions of an administrative agency. 

The· principls.stated by all the cases is. that the same person cannot be 

prosecutor and judge. In American Bankers Insurance' Company of Ftol'ida1 

· ftupra, a case• quoted extensively by Appellants, the counsel for the Deparbnent 

of Insurance WilS the direct Gubordinate of ~ hearing axaminer. The camcn­

wealth COurt held that the prosecutorial and adjudicato:r:y functions of the 

Dlparllnent of Insurance were insuffi~iently isolated frgn each other 'and 
... . ... , 

theref•)re a showing of actual: bias or prejudice on the part of the hearing 

exllll\iners need not be sha,.m to establish a lack of procOOu.ral due process, but 

will be presurred fran such a carrningling of functions. However, Gateway, . . . 

in the prosecution of these appeals, does not have to contend with a ccmningliny 

of prosecutorial and adjudicato:cy functions. Sections 472 and 1921-A of the 

Mministrative Code of 1929, Act of April 9, 1929, P.S. 177, as amended, 

.71 P .s. SSl d. seq, provide for a separate entity, the· Environmental Hearing 
.. , . ' . . 
.· BOard, to adjAA4icate actions of the DER·.· 'l'he c:amonwealth. Court. in 
.; '!.. 

Conrn~nweatth of Psnnoylvania. Depa.l'tmsnt ·of Environmsntat /l(lsou:rass v. lh1ited 

States Steal' Corporation, 7 Pa. Camonwealth Ct. 429, 300 A2d 508 (1973), 

ruled that the statutorily required procedure for adjudicatoxy appeals 

fran actions of the DER ccmpo:tts with due process requirements. ~'ember Burke 

has had no involvement with DER's prosecution of these appeals and has no 

knowledge of the facts dehors the record, Therefore, since there is no 

exercise of dual control over the prosecutoey and adjudicatory fmctions, 

these cases do not evince the appearance of bias or impropriety and the 

resulting deprivation of due process, prohi.bited by the Courts in Gardnsr u. . . . 
I 

Rsposky. supra .and its progeny, 

The effect of noncalpliance with Canon 3C of the Code of Judicial 

•· .... , Conduct by a judge is a recanrendation of sanctions by the Jud.icial Inquir.y 
...... 

. . . · ··. and Review t!oard to the Panns¥,lyania Supreme Court. Also, a violation of 
·•· 

Canon 3C which results in the appe~ance of bias constitutes a denial of duct 

·· prooesG of lc:J\-1. See Cammom1ealt'h Coatings. Co1'poroati.on v. 'continantaZ. Casualtu·, . 

393 U.S. 145, 89 S. Ct. 337, 2lL Ed. 2d 301, 37 L.W. 4038 (1968). 

Appellcmt arguas that Member Burke's representation of the DE!t 

- . while he served as an 1\seistant All:orney General against Jonas· and Laughlin . .. ; .. 
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Steel corporation, a ~y affiliated with Gate.,ay, in variow mattars 
" 

incluc!ing an aPI;~~Ml po.nding' at EHB Docket No. 73-.345-B, might reasonably 

cause his inpartiality to be questioned. We disagree. All involvement by 

Metnbar Burke with those matters we~s, of course, terminated upon his 

resignation fran DER. Also, none of those matters ~e even tangentially· 

related .to these appeals •. For exampl~, the subject rnatter of the pending 

appeal at EHB Doc'ket No. 73-345-B is jXII'Ipliance by Jones and Laughlin with 

the Pennsylvania Air Pollution control Act, wheieas the present appeals .relate 

to the obligations of Gateway Wider the deep mine safety aspects of the 

Pennsylvania Bituninous coal Mine Act, supra. Since there is no relationship 

between the Jones and Laughlin cases and thesa appeals and no connection 

exists be~ Mt'. Burke's prior representation of DER and his duties as a . 

BOard Member, we believe it. to be W'lreasonable to suppose the existence of 

disqualifying bias on such grounds. 'l'he resolution of these appeals will not 

.... · .. even rerrotely affect his personal or pecuniaxy intarest. Even in a criminal 
.... 

I ',:·' case, the fact that a judge prosecuted W') accused for other offenses while he 
0 ·.·'::·' • \ • • 0 0 •• 

.... .· 

was a district attorney is not a ground for disqualification. · 46 1Im Jur 2d 

5197, p. 221 (1969). See also In ~8 Grand J~y Investigation, 486 F. 2d 1013, 

(3d Civ. 1973), C~odspeed v. Beto, 341 F. 2d 908, (5th Civ, ~965), Oravsnmier u. 

United States, 469 F. 2d 66, (9th Cir. 1972) and United States u. Vaoitick, 

160 F,2d 631 (3rd Cir. 1947). ln Eisler v. united States, 170 F.2d 273, 

(D.C. Cir. 1948) a ch~e of :9<1rsonal bias was found inadequate, even though 

it alleged the follc::Ming facts: the judg~·, as an Assistant Attornay General, 

had directly assisted FBI inquiries into tha activities of alien c:a1munists, · 

including the litigants; the judge was a personal friend of the FBI Director 
. , . . 
and the judge, iri a prior capacity, had sponsored legislation for the 

. deportation of alicm o:mti'PJI'lists. 

·'·:· .• ·,·1·.·:·.·· 
Sinoe Member Burke never. participated either of reoord or in any 

.. 

capacity as a liswyer in either of the appeals, and since he has no knowledge 

of the disputed evidentiary facts, these provisions of Canon 3C ax-e not applicable. 

1\ppallant also a:rgues that Member Burke's service as an Assistant 

Attomey General and cxmsequantly a fellow enployee of Atto~ey Strain dudng 

the period of time when these appeals \-Jere pending with DE:R oonstitut:as grounds -for his disqualification. 
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canon 3c rE!C!riJires disqualificatfon of a· judge when a lawyer with 

\'.han he previously practioed law served during such association as a lawyer 

ex>ncexni.ng. the matter. John, P. Frank, a leading ccmnentator on the subj~c:t, 

states in his article, CCmnentary on Disqualification of Judges - Canon 3C, 
' 

1972 Utah Law Review 1 371, that ••• "this provision is simply a manifestation 

of the genaral :rule that a judge shall not hear cases which ·he handled as a 

lawyer. This view has been expressed in a federal statute which provides 
. . 

that a justice· shall be disqualified in any matter in which he or his fhm have 

been· counsel", Id at 381. All members of a law firm are viewed as being in the 

smne position as the attorney chosen by the fitrn to handle the case, Ch:ro~T~Ul:a1<. 'II. 
. . 
GaNia, 44 D&C 2d. 334. (1968) ; Laskey B:rothe:rs of West Vi:rgini.a, Inc. v. 

i(a:rne.z> B.z>othe.rs. Piatur8s, 224 F. 2d 824 (2d. Cir. 1955) 1 cerot. denied, 

35.0 u~s .. ·932 (1956) I HandsZman v. Weiss, 368 F. Supp. 258 (S.D.N.Y. 1973). 

In: 'OJ?lni~ns 72 and 49, the Ccm'nittee on Professional F.thics of ·the 1\lrerican 

Bar Association held that the relations of partners in·a laW fii1tl are such 

· ' · : : ~at .neither the finn nor any members or associates thereof, may acoept any 
~ 

professional employment which any member of the finn cannot properly accept. 

ABA Opinions 49 (1931) and 12 (1932) . 

However, a govet'l'lm.':mt attorney. is. not viewed as having the same 

relationship with fellCM employees as an attorney with a private firm. The 

Ccmnentacy follcMing Canon 3C.(l) (b) explains heM the provision applies to a 

judge Who was ~ormerly employed by a government agenqy. 

"A lawyer in a governmental agency does not necessarily 
have an association with other lawyers ~loyed by that 
agency within the 1\'l(laning of this subsection; a judge 
foii11et'ly employed by a governmental agency, however, 
should disqualify himself in a proceeding if his · 
impartiality might reasonablY be questioned bGcause of 
such association~. · · · 

The detannining factor on disqualification for a fonner government 

. attorney is the extent or degree of contact he had with the case before being 

appointed a ·judge. 

In Laird v. Tatum, 409 u.s. 824, 93 S.ct. 7, 34 LEd. 2d SO (1972), 

where the Supreme Court, by a 5 to 4 vote, ruled that no justiciablo issue 

was rai&ed by plaintiff's seeking to enjoin danestic military surveillance, 

Justi_;e William Rehnquist was requested by m6tion to recuse himself fran 

129 



.·:.· ... :·""': 
; 

.• 

'. 

...... ··- -·- .. 

.. 
pa.rt:icipc1tion in the Jllatter bocause of his 'connection "with the case when 

he was with the Justice Department. Justice ~hnquist did not fo:anally 

participate in the preparation of briefs or pleadings on behalf of the 

governtrVmt. He did, however, serve as a witness for the Justice Ilepart:ll'ent 

on the issue of the cx:mstitutionality of govenvrent surveillance bEtfore 

· · · thB Subcatmittee on Constitutional Rights of the Senate Judiciary CCmnittee, 

·at which time ho made specific reference to the facts of the Laird case. 

He also sul:mitted a Jl'e!TOrandun of law to the Subccm'nittee in which he defended 

his contention that surveillanca activities such as those in Lai.ztd are 

oons~tutional. 

Despite his involvement with the. Lt:i.i.ztd case before his appointmant 

to the Supreme Court, Justice Rehnquist did not disqualify himself when the 

Suprere Court heard the case. Initially, he agreed that a judqe who is a 

fOJ:Irer JustiCB Department official is disqualified if he signed a pleading 

or brief or if he actively participated in any case even though he did not 
~ . . . . . .. 

· ;,sign a pleadinc] or brief. He then decided that "since I did not have even . .. 
\ 

an advisory role in the oonduct of the case of Laird v. :tatum, the application 
' . 

of such a role would not require or authorize disqualification here." 

Id. 409 u.s. 824 at 830. 

Justice Rehnguist also examined his role in light of the portion 

'Of 28 u.s.c.A. S455 which requires disqualification where the judge "is so 

related to, or connected with any party or his attorney as t? render it 

improper, .in his opinion, for him to sit on the trial, appeal or othar 

proceeding therein". JUstice ~quist concluded thatz 

I have no hesitation in concluding that ll'!f total 
lack of connection while in the Deparl:mlnt of Justice 
with the defense of Laird v. Tatwn does not suggest 
discretionary disqllalification hera because of my 
previous relationship with the Justice Oepa+tment. 
Id 409 u.s. 824 at 831. 

While Justice Rehnquist.grounded his decision on the requirements 

of 28 u.s.c.A. §455, he stated that: "Sinoo I do not read these particular 

provisions (t:he draft of standards of judicial conduct adopted by a ~ttea 

of the JVoorican Bar Association2~ as being materially differcmt from the 

.··~though the Code of Judicial Conduct h~d· not .boon adopted by ABA's 
~ouse of Delegate~ prior to Justice Rehnquist's participation in Lalrd, 
l.t had been prepared and adopted by the Special Ccmnittee on Standards 
of Judicial Conduct and made available t:o the public. by May 1 1972. 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
101SOUTHSECONDSTREET 

SUITES THREE-FIVE 
HARRISBURG. PA 17101 

717-787-3483 
TELECOPJER 717-783-4738 

FREDERICK EYRICH and HARLAN J. SNYDER 

M. DIANE SMITH 
SECRETARY TO THE BOA 

v EHB Docket No. 88-013-R 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 
and OLEY TOWNSHIP, Perm;ttee 

Issued: February 16, 1990 

OPINION AND ORDER SUR 
DER MOTION TO DISMISS 

Synopsh 

DER 1 s Motion to Dismiss this appeal based upon the contention that 

there was no "deemed approval" under 25 Pa. Code §71.16(d), is denied. A 

deemed approval occurred because DER failed to address Oley Township's 

proposed supplement to its Official Sewage Plan within 120 days of its 

submission to DER. There was no waiver of this 120 day review period by the 

developer because the developer took no actions whatsoever on this supplement 

during the 120-day period. 

OPINION 

This convoluted matter began on January 19, 1988, when Harlan J. 

Snyder and Frederick Eyrich (collectively "Eyrichs") appealed to this Board 

from DER's failure to act within 120 days on a plan revision as allegedly 

required by 25 Pa. Code §71.16. The plan revision does not belong to Eyrichs 

and is not for their property but for property owned by Marjorie J. Helfferich 

("Helfferich"), to be developed as High Knoll Estates, which property is 
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located in Oley Township in Berks County. According to Eyrichs' ap,pea 1, OJey 

Township ("Oley") is also where Eyrichs are residents. 

Oley advised this Board by letter from its solicitor dated June 

20, 1989, that it has elected not to participate in this proceeding as to the 

question of "deemed approval" discussed below. Oley takes this position 

apparently even though it recognizes the fact that it is a party. Oley is a 

party by virtue of 25 Pa. Code §21.2 because of the fact that it is Oley which 

made the submission of the proposed supplement to its own Official Sewage 

Facilities Plan for the Helfferich property, which submission is now being 

challenged by Eyrichs. By virtue of this fact under 25 Pa Code §21.2~ 

The only person interested in this matter who has not appeared or 

intervened by counsel in this case is Helfferich. 

After Eyrichs filed their appea.l, they filed their Pre-Hearing 

Memorandum in accordance with our Pre-Hearing Order No. 1 dated January 26, 

1988. In response to Eyrichs' Pre-Hearing Memorandum, DER wrote to this Board 

by letter dated June 15, 1988 and advised that it elected to file no 

Pre-Hearing Memorandum. DER's letter took the position (taken routinely 

by DER in third-party appeals) that any duty to defend in this case rested on 

Oley or Helfferich. 

After receipt of the letter dated June 20, 1988 from Oley's solicitor 

saying Oley would not participate. in this matter, and on June 27, 1988, we­

ordered DER to advise the Board of its position regarding Eyrichs' contentions 

as to a "deemed approval" of Qley's supplemnent. On September 1, 1988 DER 

filed a Memorandum of Law on this matter which contained a Motion to Dismiss 

this appeal on the the.ory that since there had been no "deemed approval" of 

the supplement by DER, there was nothing to appea.l from. 

On September 14, 1988, we notified counsel both for Oley and Eyrichs 
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of DER's Motion and directed that if they wished to respond thereto, they 

file their responses by October 4, 1988. Oley then advised us by letter of 

June 7, 1989, of its decision not to respond. Eyrichs filed their response to 

DER's Motion on June 15, 1989.1 Thereafter William A. Roth left this Board 

and on December 19, 1989, this case was assigned to Board Member Richard S. 

Ehmann. 

The issue before this Board, based on DER's Motion, is whether a 

"de~med approval" of Oley's proposed supplement to its Official Sewage Plan 

for the Helfferich property, has occurred through expiration of the 120-day 

period in 25 Pa Code §71.16. 

25 Pa Code §71.16 provides: 

(d) Upon failure of the Department to approve an 
official plan within 120 days of its submission, the 
official plan shall be deemed to have been approved, 
unless the Department informs the municipality that an 
extension of time is necessary to complete review. 

According to the Statement of Facts in DER's Memorandum and Motion 

and the facts set forth in Eyrichs' Pre-Hearing Memorandum, on June 2, 1987 

DER received Oley's proposed supplement. On August 5, 1987 DER advised Oley 

by letter of three deficiencies in the proposed supplement (Exhibit A to 

Appellants' Pre-Hearing Memorandum). By letter dated January 13, 1988, DER 

acknowledged that it had received the information addressing these three 

deficiencies on August 18, 1987, but stating further DER review shows 

additional information must now be submitted by Helfferich through Oley 

1 In the interim period between our letter of September 14, 1988 and 
Oley's letter of June 7, 1989, DER and Eyrichs filed a joint Motion For 
Judgment On The Pleadings. When we advised the parties of our reluctance to 
rule on this Motion citing Ingrid Morning v. DER, 1988 EHB 919 and suggested 
alternatives to this Motion, the parties withdrew their joint motion by letter 
dated May 12, 1989. As a result on May 25, 1989, we then ordered that all 
responses to DER's Motion to Dismiss be filed by June 16, 1989. 
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(£rX'h i:bit ,B to Appe 11 ants 1 Pre-Hearing Memorandum),. These fa.cts ane not 

di::s;li)uted by the'P~'rties. 

ln resp<mse to DER 1
:S lette,r 1 Helfferich·1 s counsel wrote to IDER on 

February 4.1 1988 1adv'ising that .betwe.en Au.gust 18,, 19.87 ,and Janu.ary 13, 198.8,, 

148 days had expired and thus by operation of 25 Pa Code §71.16l( d) the 

proposed s.upp lement was "deemed approv.ed." (Exhjb~t C to Eyrichs 1 Pre-He~ar'i:n'.§ 

Memor,andum') · .In tur.n, DER replie.d on fe.bru.a.ry .29, 1988 that it disagreed 

with Helfferich that a ·"de.emed .approval" had occ~:Arred. (Exhibit D to Eyr1chs' 

Pre-Heari~n,g :Memorandum) 

O.n May 6, 1988 Helfferich's counsel advhed DER his client would 

submit t'he !information DER sought in its Jetter of January 13, 1988 so :as to 

a,void the ·expense and delays :of litigation (Exhibit C-2 to DER's Memorandum ,of 

Law). The letter also said that in .doing so, J;Je]fferich was not .abando.ni:ng 

h.e.r 'C.o.ntentlon that a deemed .approval had occurred~ 

D.ER's Memorandum of Law .and :Eyrichs' resp.onse take nearly identica1 

p,ositions that a deemed approval has not o.ccurred.. .DER says: 

1. Deemed approval never hegins to operate .because we never rec.e i v;ed 

the information we requested i·n our .January 13, 1988 letter so the application 

was not camp lete enough to start the 120 day clock. 

2. Even if DER .should have acted within 120 days .of Au:g.ust 18, .1'987,, 

since we ar.e going to receive this study fr.om Helfferich and nonparticipating 

Oley would like a hydrogeologic study too. Eyrich .and DER both think DER 

should mak.e a final decision here, and DER wi.ll make it within 120 days of 

submts.s ion of this study. 

3. Eyrich has told DER that :Qley would like thi,s study and "WHl ;not 

is:sue bui.lding penmits for H:igh Knoll Estates until DER finally d.ecides this 

issue affi:nmatively, .so 01ey'.s action is an i.mpli1cit w:aiMe:r of the 1ZO-day 
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rule. 

Eyrichs' Response says: 

1. The 120-day deadline is waivable by the parties. 

2. By Helfferich's agreement to submit this information, Helfferich 

has waived the 120 day provision of 25 Pa Code §71.16(d). 

3. Oley waived application of the 120-day requirement to this 

supplement by expressing its desire to see a hydrogeologic study of the 

Helfferich property. 

In plain English, no matter how Eyrichs and DER wish to change 

history, by operation of 25 Pa Code §71.16(d) a deemed approval occurred as to 

Oley's supplement for the Helfferich property. 

DER's memorandum concedes this when it says: 

Although it may be argued that the Department had a 
duty under 25 Pa Code §71.16(d) to decide that the plan 
was incomplete within 120 days from its submittal, since 
the municipality and developer have committed to supply 
the information after the 120 day period ended, they 
obviously seek a final determination from the Department 
on the matter. (emphasis in original) 

Having said this, DER never comes back to offer any way to overlook or ignore 

its unexplained inaction. 

Eyrichs' memorandum does no better. It states: 

"Appellants agree with the Department that there should 
not have been a deemed approval in the instant matter. 
Even though according to the regulations a deemed 
approval would have occurred had the township or 
developer refused to comply with the Department's 

t ff reques s .... 

Thus Eyrichs concede the 120 clock in 25 Pa Code §71.16 had run by the time 

DER wrote its letter of January 13, 1988. 

Even if Eyrichs did not concede that there was a 120-day problem 

· here, the materials submitted by the parties show this is so. As of August 
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18., 1987 DER had Oley's complete proposal before it. On January 13, 1988. OER 

soo~ght more information. By that date, over 120 days had passed since DER 

received the information on August 18, 1987. It is no wonder that 

Helfferich's coun!sel wrote back to DER in Fe.bruary of 1988 saying we have a 

deemed approva 1 and in May of 1988 saying we wi l1 give you the 

hydrogeologic study to try to settle things without litigation but without 

waiving. our lega.l defense of a "deemed approva 1." 

Eyrichs and DER argue Oley waived operation of 2.5 Pa Code §71..16. 

It may be that Oley did waive it on Oley's behalf. No one suggests that Oley 

can waive it for Helfferich or even that Oley tri.ed to waive it for anyone but 

Oley. Indeed except for allegations that Oley's alleged intere.st in the study 

co·nstitutes a waiver, no party even shows a waiver by Oley. Oley's waiver, if 

it occurred, applies only to Oley. It does not act as a waiver for Helfferich. 

To see if Helfferich waived this regulation's application we must look at her 

actions and those of her counsel. 

Eyrich and DER argue Helfferich's waiver occurred by virtue of the 

letter from her lawyer in May of 1988. . Helfferich did not waive ap,plication 

of §71.16's 12Q .. day clock to Oley's supplement for her land. Th.e letter from 

Helfferich's counsel, agreeing to provide the study sought by DER, expressly 

reserves this defense. Nothing could be clearer. After saying Helfferich 

will furnish the study, it says: 

"You should be advised that by this action we are 
not waiving or altering our position that our client has 
the. benefit of the de.emed approva 1 theory. • . • However to 
avoid the expenses and delays inherent in litigation we 
have encouraged our client to obtain the studies .... " 

There is no way to construe such language as a waiver. 

Eyrichs cite us Crowley v. DER, EHB Docket No. 88 .. 221 .. M (issued 

January 9, 1989) and the cases cited therein in s.upp.ort of their waiver 
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argument. That case dealt with this same deemed approval issue but its facts 

are not like those in the instant matter. 

As stated in Crowley v. DER, supra, it is indeed possible a waiver of 

the 120 day period in §71.16 could occur where someone makes a submission to 

DER and then requests DER defer its decision. The cases cited in Crowley v. 

DER, supra, stand for this proposition's application under Sections 508 and 

908 of the Municipalities Planning Code, Act of July 31, 1968, P.L. 805, as 

ameflded 53 P.S. §10508 and 10908. These cases hold that for a waiver to 

occur, there must be a request for deferral of a decision and it must occur 

within the period in which the review was to occur. Here there was not only 

no such request but even if the May, 1988 letter by Helfferich's counsel could 

be stretched to be construed as a request for deferral (which stretches it 

beyond recognition), this "request" was not made until after the 120-day 

period was already over. Thus the requisites for a waiver set forth in 

Crowley, supra, are not met. 

Insofar as the parties read Crowley, supra, and the cases cited 

therein for the proposition that a waiver can occur after expiration of the 

120 period in §71.16, by virtue of actions of the allegedly waiving party 

providing DER information it seeks, they are in error. The cases cited in 

Crowley, supra, do not say this. None of them deals with that circumstance. 

The closest one to this proposition is a footnote in In re Appeal of Grace 

Building Co .. Inc. 39 Pa. Cmwlth. 552, 395 A.2d 1049 (1979). A reference in 

a footnote that case, which was decided on other grounds, says a waiver 

occurred where a party continued to have further hearing on the merits of its 

zoning appeal after the time ran and having these hearings was deemed a 

waiver. Here Helfferich has not been shown to have had any formal proceedings 

before Oley or DER on this supplement, Helfferich only grudgingly gave DER the 
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s;'b't:tdy~ (~ftter stat:i ng no wacicv,er)., and He lffer icb/' s: counse 1 has not pa:rti~e:Jg .. a+te:€1: 

fm t:hi s appeal~ in~ any way"'& 

!n Crowley, supra, there we·re attempts by, Crowley• to get I)ER the 

fnformati;o.n it SOI!lght both within the 120 day pe:ri:od; and apparently afterwar:llt 

fthoug;h: the parties there d.fd not make a. clear record• on this po.i nt)', whrich• 

a.cti'ons. w.er:e~ the waiver. No such attempts du:rinog1 the 120 day pertod we·re. made, 

here. Insofar as Crowlev, supra, is reaa: by the parties tn this case toj sa~ 

tl'itat taking: steps to. !J;et informatio;n for flER, after expiration of the 120 d1ay 

perio.d;, c0.ns.t itutes. a waiver of the 120-day peried' in §71.16.( d) we now, clar·if'y 

that dec}si:en to· indh:ate this is not what w.e saord.. If a pa:rty has. a; deemed 

ap:proNa l under §71.16.(d} and thereafter takes steps: to provid'e information to 

D.ER, that is not a waiver of thJs 120· day peri'od.. DER' s d'eemed appro·va.li has 

been give:n at. that point.. It is not voi:ded· b~ Helffe.rfeh' s a·ttempts to pJaee. 

DER a,nd: Helffertch back on an amicable footing·. 

Th.e abo·v·e being true and the supplement baving been approve:d by Q.£R 

through inactionr, we cannot grant DER's motion. This case must now· ge ferward 

on its merits.3 

2 Thi·s Board would have appreciated it if He:.lffe·rich' s c.ouns:e 1 bl.ad g,ive:rn 
us the benefi.t of his client's position on the. issues raised by Eyrfchs. a.nd1 
IllER. 

3: We wo:nder whether thi:s opinion does not remde.r thi.s a'ppea l moot, we 
question wl:lat reTief can be.· granted Eyrichs and a·sk that the parties provide 
U1S. their v·ie.w. of this i'ssue in the: atta.ched Order. 
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ORDER 

AND NOW, this 16th day of February, 1990, the Motion to Dismiss filed 

by DER in the above-captioned matter is denied. DER is ordered to file a 

Pre-Hearing Memorandum on or before March 2, 1990. 

Counsel for DER and for Eyrich shall file a Brief on the issue of the 

mootness of this appeal in light of this Order. Said Brief shall be filed 

with this Board by March 16, 1990. 

DATED: February 16, 1990 

cc: Bureau of Litigation 
Library, Brenda Houck 

nb 

For the Commonwealth, DER: 
Louise Thompson, Esq. 
Eastern Region 
For Appellant: 
Randall J. Brubaker, Esq. 
Philadelphia, PA 
For Permittee Oley Township: 
D. Frederick Muth, Esq. 
Township of Oley 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
1 01 SOUTH SECOND STREET 

SUITES THREE-FIVE 
HARRISBURG. PA 17101 

717-787-3483 
TELECOPIER, 717-783-4738 

LUZERNE COAL CORPORATION et al. 

M. DIANE SMITI­
SECRETARY TO THE BO 

v. EHB Docket No. 87-481-E 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES Issued February 26, 1990 

OPINION AND ORDER 
SUR MOTION FOR RECUSAL OF RICHARD S. EHMANN 

Svnopsis 

Fifteen years of service in the Bureau of Litigation, Department of 

Environmental Resources is not of itself grounds for recusal of a Board 

Member. 

OPINION 

The procedural history of this matter is set forth in the Board's 

January 2, 1990 opinion and order regarding the Department of Environmental 

Resources' (DER) motion in limine and the Board's January 9, 1990 opinion and 

order denying Luzerne Coal ~orporation's (Luzerne} motion for reconsideration. 

The matter of recusal was initially raised in a telephone convers·ation between 

counsel for Luzerne and Richard S. Ehmann (Mr. Ehmann} sometime between the 

two above recited orders. At that time Mr. Ehmann requested that any further 

discussion be in writing in petition form. On January 11, 1990 Luzerne filed 

a motion seeking the recusal of Mr. Ehmann because of his "longstanding 
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as.soc i at ion w it1h the Bureau of' Lit i gat i·on' s .Pitt;;sburgh office ... coupled: iWi th 

ltlii·s per·s.o.nal relationshiJ;ls with. attorneys in tf:li~s cas.e." 

Luzerne alleg.es, inter alia, that Mr .. Ehm.ann .had for most o.f his 

p:rofess iona l career been associated with the DE:R Western Reg· ion, Bu:reau of 

Litiga~ion in various capacities, including supervisor of the office, and 

that, as such, had as his "clients" the DER employees who recommended and 

issued compliance orders such as the one at tssu•e here and either sup:ervtsed 

o;r associated with the attorneys who were involv\ed in this matter. Finally., 

counsel for Luzerne stated that h.e had acted as counsel for Mr. Ehmann i.n two 

adoptions 10 and 14 years pn~viously and alleged that National Mines 

Corporation (National), the other appellant, did not object to Mr. Ehmann's 

h,a,ndl ing of th ts matter .b.ecau.se of the feel i:ng t;hat Mr. Ehmann would favor DER 

or National .over Luzerne. 

After receiving the motion, the Board, on January 12, 1990, issued an 

order assi.gning the matter to Member Joseph N. Mack for the specific purpose 

of conducting an evidentiary hea.ring and decidi·ng the motion. The order also 

directed that the hearing be held on January 16, 199.0 and that Luzerne file a 

memorandum of law in suppo.rt .of its motion prior to the hearing. 

Prior to the hearing, and in accordance with the Board's 

January 12, 1990 order, Luze.rne tendered a brief which reiterated most of the 

materia 1 i·n its Motion for Recusa l and added a long section entitled "The' 

Burden of Proof .Decision" whlch went on to detail th.e facts surrounding a 

pro.cedural decision made by Mr. Ehmann which shifts the burden of proof from 

DER to the a;ppell ants, which dec is ion was made tn response to a mot i·on ~Y DER 
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(motion in limine). The opinion by Mr. Ehmann indicates that Luzerne had 

filed a brief on the issue and that it was not considered because it was not 

timely filed. 

At the hearing Luzerne called four witnesses: Richard S. Ehmann, 

Stanley Geary, Diana Stares and Alan Miller. The first three of these 

witnesses testified that they had worked in the Pittsburgh office, Bureau of 

Litigation, DER for varying times but that they did not work on the same cases 

or even the same type of cases. The examination by Luzerne centered on the 

fact that there had been a consent order or orders that came about while the 

three of them were all working in the Pittsburgh office. All three testified 

that Mr. Ehmann had nothing to do, either directly or indirectly, with the 

earlier Luzerne case or the consent brder. 

The second line of questioning for all of the witnesses had to do 

with whether or not the DER had a policy of attempting to shift the burden of 

proof in appeals before the Board from DER to appellants. The three witnesses 

who had been a part of the Pittsburgh office all testified that they knew of 

no such policy and, further, that the shifting of burden had only been 

attempted in a very small number of cases and had been successful in two 

cases. 

The last witness, one of the counsel for Luzerne, testified that he 

had not filed his brief on the motion in limine question because he had 

misunderstood the time .limits imposed by the Board's order. 
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Legal Issues 

In deciding this motion we must look to the Code of Judicial Cond:11ct, 

and most specifically Canon 3C(1) and the Commentary which follows it:1 

3C(1) A judge should disqual tfy himself in a 
proceeding in which his impartiality might reasonably be 
quest i·oned, including but not limited to instances where.: 

(a) he has a personal bias or prejudice concerning 
a party, or personal knowledge of disputed evidentiary 
facts concerning the proceeding; 

(b) he served as a 1 awyer in the :matter in 
.controversy, or a 1 awyer with whom he previously practiced 
law served during such association as .a lawyer concerning 
the matter, or the judge or such lawyer has been a 
material witness concerning it; 

Commentary 

A lawyer in a governmental agency does not necessarily 
have an association with other lawyers employed ·by that 
agency within the meaning of~this sub-section; a judge. 
formerly employed by a governmental agency, however should 
disqualify himself in a proceeding if his impartiality 
might reasonably be questioned because of such 
association. 

The language in Canon C(1) which says "his impartiality might reasonably be 

questioned" is incorporated in 28 USC §455a and has been interpreted by the 

federal courts as meaning "Might be questioned .by a reasonable person knowing 

1 The Standing Committee on Ethics and Professional Responsibility of the 
American Bar Association, which wrote and proposed the 1972 Code, will pnop.ose 
to the Bar at its 1990 meeting a Model Code of Judicial Conduct (1990) which 
will change the commentary of the 1974 Code to read as follows: 

Commentary: 

A lawyer in a government agency does not ordinarily 
have an association with other lawyers within the meaning 
of this section .•. 

Note: the word ordinarily was substituted for 
necessarily to indicate that disqualification does NOT 
usually result from these relationships. 
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all the relevant facts and circumstances," Roberts v. Bailar, 625 Fed 2nd 125, 

129 (6 Cir 1980); Gateway Coal Company v. Commonwealth of Pennsylvania, 

Department of Environmental Resources, 76-163-B and 77-051-B (Issued February 

8, 1978). 

The witnesses called by Luzerne substantiate Mr. Ehmann's 14-year 

period of practice with DER which terminated in 1985, prior to the initiation 

of the present case~ These same witnesses make it abundantly clear that Mr. 
' 

Ehmann did not, within the meaning of Canon 3(C)(1)(b) and its accompanying 

commentary, "have an association with" the other lawyers in DER or even the 

other lawyers in the Pittsburgh office of DER. It is clear from the testimony 

that the Pittsburgh office had a group of "coal" or "mining" lawyers which 

included Diana Stares and Stanley Geary and just as clearly did not include 

Mr. Ehmann. This separation came about through separate federal funding of 

certain positions. These lawyers kept to themselves and by their own 

testimony developed a separate rapport and were advised and supervised 

internally, i.e. by other "coal" or "mining" 1 awyers. 

The appellant Luzerne's position seems to be that the mere presence 

in the Pittsburgh office of Mr. Ehmann is sufficient to taint him so that he 

should not hear cases where DER "clients" are involved, even after five years 

out of the office. This is, in essence, an allegation of an appearance of 

partiality. Judging it by the standard in Roberts v. Bailar, supra, we cannot_ 

find that a reasonable person, under the circumstances presented in the 

testimony, could question Mr. Ehmann's impartiality. 

In support of its position, Luzerne urges us that the Commonwealth 

Court's ruling in FR&S v. Department of Environmental Resources, 113 

Pa.Cmwlth. 576, 537 A.2d 957 (1988), Aff'd _ Pa _, 560 A.2d 128 (1989) 
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compels the conclusion that Mr. Ehmann should be recused from hearing this 

case b'ecause of his prior association with DER. Rather than compelling M'r. 

Ehmann's recusal in this case we believe that the Commonwealth Court's opinion 

supports the opposite conclusion. While the court noted that Board Chairman 

Woelfling's former employment with DER gave rise to some suggestion of bias, 

it was primarily concerned about due process defects resulting from the manner 

in which a draft adjudication prepared by a Board member who resigned was 

acted upon subsequentlyby the Board. Those circumstances are certainly not 

pres.ent in this case. 

The final issue which must be addressed is Luzerne's allegations 

concerning Mr. Ehmann's disposition of DER's motio'n in limine or the 11burden 

of proof" issue. 2 This motion filed by DER sou~ht a ruling pursuant to 25 

Pa.Code §21.101 to shift the burden of proof on the theory that the burden 

should rest upon the party or parties who have the best access to the facts. 

at issue. Luzerne's position seems to be that this decision, perceived as 

being against its interests, constitutes grounds for recusal. The re!ceipt of 

an unfavorable procedural ruling, absent other circumsta,nces, does not 

constitute grounds for recusal. 

2 Luzerne asserts that DER had a po·l icy concerning this issue and tl:tat Mr. 
Ehmann was somehow associated with or aware of the policy. It also seems to 
suggest that Mr. Ehmann's disposition of the motion in limine in a manner 
favorable to DER is somehow grounds for recusal. We fan to comprehend haw 
either of these assert ions would provide grounds for recusal. 
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0 R D E R 

AND NOW, this 26th day of February, 1990, it is ordered that Luzerne 

Coal Corporation's motion for recusal of Richard S. Ehmann is denied. 

DATED: February 26, 1990 

cc: Bureau of Litigation 
Library: Brenda Houck 
For the Commonwealth, DER: 
Diana J. Stares, Esq. 
Western Region 
For Appellant (Luzerne Coal Corp.): 

rm 

Anthony P. Picadio, Esq. 
Pittsburgh, PA 
For Appellant (National Mines Corp.): 
Chester R. Babst, Esq. 
Pittsburgh, PA 
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HARLAN J. SNYDER 
and, 
FRED EYRICH 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
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SUITES THREE-FIVE 
HARRISBURG. PA 17101 

717-787-3483 
TELECOPIER, 717-783-4738 

M. DIANE SMITH 
SECRETARY TO THE 80.0 

v. EHB Docket No. 88-196-F 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 
and MARATHON LAND CORPORATION, INTERVENOR 

Issued: February 26, 1990 

OPINION AND ORDER SUR 
MOTION TO COMPEL 

Synopsis 

A motion to compel discovery is granted in an appeal from the 

Department of Environmental Resources 1 (DER) approval of a revision to a 

township 1 s official sewage plan. Although the tract of land upon which 

testing is sought was not the subject of the instant revision, and prior 

approval of that tract•s sewage provision may not now be appealed, the 

Appellants have established that the test results could be relevant to show 

that geologic conditions in the entire subdivision are such that the instant 

revision was unjustified. 

OPINION 

This case involves an appeal by Harlan J. Snyder and Fred Eyrich 

(Snyder & Eyrich) objecting to the Department of Environmental Resources~ 

(DER) approval of a revision to the Oley Township Sewage Facilities Plan. The 

approved revision provided for on-lot sewage disposal for six residential 
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units located on lots 10-15 (Section II) of the Pine Creek Subdivision. The 

deve Toper of the subdivision, Marathon Land Corporation (Marathon), has 

intervened in this action. 

This opinion and ord~r addresses Snyder and Eyrich•s motion to c:omp'e.l 

discovery. The motion asserts that Maratho-n refuses to a 11 ow Snyder and 

Eyrich to condu.ct tests on lots 1-9 (Section I) of the subdi:vision as part of 

their discovery. Snyder a·nd Eyrich state the following. reasons for compelling 

Marathon and DfR to allow discovery of Section!~ 1) the geologic problems 

which exist at the site occur throug.hout the whole development; 2) under tl:re 

Pennsylvania Sewage Facilities Act, the Act of January 24, 1966, P.L. (196:5) 

1535, a.s amended, 35 P.S. §750.1 et ~· and under DER's regulations at 25 Pa 

Code §71.15(c)(3),1 DER's prior approval of the plan for Se:ction I's sewage 

f~cilitie·s is invalid because Section I was ini'tially submitted as an 

i:ndependent segment, rather than as part of a s~'b:division; and 3) Snyder and 

Eyri:ch' s pre-hearing memorandum and notice of appea 1 alleged that both 

Sectio·ns I and II did not have geologic conditions suitable for on-site sewage· 

disposal (Appellant's Pre-hearing Memorandum, P~ 1), and neither Snyder and 

Eyrich's ur:~oppo,sed motion for leave to condu:ct discovery, nor the Board's 

order granting it, li-mited discovery to Section II. 

Marathon responded to the motion to comp·el, arguing that discovery of 

Section I is irrelevant because that section has already been approved and 

Snyder and Eyrich did not appeal that approval within 30 days of its 

effectiveness. Thus, Marathon asserts that Section I's· approval may not now 

be raised, which leaves only Section II in dispute. 

1 25: Pa Code §71.15 has since been repeaJed as part of a. comprehensive 
modification. of Chap·ter 71 of DER' s reg·u.latio,ns. See 19 Pa Bulletin; 24.29, 
June 10, 1989'. However, §:71..15 was in effect at the time of the events wh.i'ch 
Ted to this appea,l; thus, i.t is relevant here. 



DER also responded to the motion to compel, stating that the Section 

I approval cannot now be appealed. DER conceded, however, that the soil 

conditions of lots in Section I may be relevant to Snyder and Eyrich 1 S 

contention that DER erred in approving the additional 6 lots in Section II 

without a preliminary hydrogeologic study. 

We agree with DER, and will compel discovery of Section I insofar as 

it relates to the issue of whether DER failed to properly assess geologic 

conditions relevant to sewage disposal on Section II. 

The motion to compel's central contention, that the approval of 

Section I sewage facilities is invalid, is outside the scope of the instant 

appeal. In order for an action to be appealed to this Board, the objecting 

party must file its appeal within 30 days of the DER action. §§1920A, 1921-A 

of the Administrative Code, the Act of April 9, 1929, P.L. 177, 71 P.S. §§186, 

510-20 and 510-21, 25 Pa Code §21.52(a). According to 25 Pa Code 

§71.15(c)(3),2 the Section I plan was approved when the municipality 

approved it. At the very latest, Snyder and Eyrich knew of this approval via 

a letter sent on November 9, 1987, by Oley Township to DER which confirmed the 

Section I approval. A carbon copy of this letter was sent to Mr. Eyrich. The 

current appeal was filed on May 13, 1988, well past the thirty-day time 

2 25 Pa Code §71.15(c)(3) (repealed), pertaining to Department review of 
537 plan supplements, stated: 

The Department will review supplements to plans and make its decision as 
to the adequacy of the plan supplement in writing to the municipality 
within 45 days of receipt of the supplement; provided however, if the 
proposed subdivision as defined in the act is ten residential lots or 
less and is not part of an existing or other proposed subdivision and 
proposes to utilize on-lot sewage disposal systems, then the proposed 
subdivision shall be considered as an approved supplement to the plan of 
the municipality provided that the information prepared and submitted on 
the Planning Module for Land Development, Component 1, is reviewed and 
found acceptable for subsurface sewage disposal by the sewage enforcement 
officer and otherwise approved by the municipality. 
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limita.tion for appeals; to this Board. Tb.erefare, it is. clear that the 

a'~prov·a l; of Sect i·on 1 is not before us. 3 

Howewe•F, Snyder and Eyrich' s- mot ion pofnts out that they have a lfleg_edl 

;:n tbei;rr pre-hea:rr·ing memo,randum thatt the· g.eologi1cal conditi'oll's· of tne· entiire• 

tract a:re insuff:icient to support. the: development's on-site· sewa·ge ci:ispo.sat 

fac.iHbes. We agree. with Snyder and Eyrich that geologic canditio.ns:. iin 

S.ection r may be reTe.vant to this appeal, be.cause groundwater pollu.ti.on from\ 

the: lots in Sect i:on I I co.u ld m;igrate into Sect fo.n I. Furthermore, test da•.ta. 

fTom: S.ect;:on I were' submitted. to DER a long with. data, from Sectio.n II when tt:t:e• 

townsh:ip a·pplied for the revision now under appea;l. These. factors ind'kat.e 

that--a.s to the propriety of adding Section II to, the sewage plan--·dis:cove:ry' 

of Section I may have some relevance. Since, for purpos.es. of dts.covery, 

relevancy is broadly construed, and. will be found to exist upon a:ny 

cone:ei.vab:le basJs, we wHl g.rant the motion to compal.. See Pa R.C~P. §;40@'3; •. 1.:.;; 

Goo.drich·-Amram 2·d, §4003.I:F, pp. 66-67; Save Our Lehigh Vallev Envi'ronment v •.. 

DER, 1988 EHB 1.47, 150. 

3 DER rai:ses the addit tonal argument that there. was no OER a•ction as to 
Sect ion I because the approval was granted by the· local sewage, enforc.eme:mt: 
o;f.'f·icer and; the: mu'nri'ci'pa.ltt:y PU'F'S,uan·t t.o, 2.5 p.:a, Code: §,71.15' (c)(3}.. we fi\1\t-ct i;t: 
unnece.ss:ary to address. this: argument, as the a.ppeal1 was untimely b:t any 
ev,e:nt. · 
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ORDER 

AND NOW, this 26th day of February, 1990, it is ordered that the 

Motion to Compel filed by Harlan J. Snyder and Fred Eyrich is granted. 

DATED: February 26, 1990 

cc: Bureau of Litigation 
Library, Brenda Houck 

nb 

For the Commonwealth, DER: 
Louise Thompson, Esq. 
Eastern Region 
For Appellant: 
Randall J. Brubaker, Esq. 
Beth Oswald, Esq. 
Philadelphia, PA 
For Intervenor: 
Dino A. Ross, Esq. 
Harrisburg, PA 
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M. DIANE SMITH 
SECRETARY TO THE 801 

WILLIAM F. CRAMER 

v. EHB Docket No. 90-018-MR 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES Issued: February 26, 1990 

Synopsis 

OPINION AND ORDER 
SUR 

PETITION FOR SUPERSEDEAS 

A Compliance Order issued by DER will be superseded to the extent 

that it revokes a Beneficial Use Approval for the use of reject asphaltic 

material in the subbase and surface of roads and parking lots. Appellant has 

demonstrated a likelihood of prevailing on the merits of this aspect of the 

appeal, since a single violation of the Approval which caused no harm to the 

environment is insufficient to justify revocation. 

ORDER 

On January 10, 1990, William F. Cramer (Appellant) filed an appeal 

from a Compliance Order (C.O.) issued by the Department of Environmental 

Resources (DER) on December 18, 1989. Concurrent with the filing of his 

appeal, Appellant filed a Petition for Supersedeas. DER did not file a 

response to this Petition but did file a Pre-hearing Memorandum on February 8, 

1990. A hearing on the Petition was held in Harrisburg on February 9, 1990, 

before Administrative Law Judge Robert D. l~yers, a Member of the Board. The 

record consists of the pleadings, a transcript of 203 pages and 13 exhibits. 
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The evidence establis;hes that DER iss.ued to Appellant on Aprill, 

I!JSa a Benefi,ciaJ Use Ap~;rg,vall ':Exhib:it' A-3) fo:r· tf:Fe process ir:r~r of r·eje£t. 

aS'fl'haltJc mater·.ial mn; Ap;p:e2Ha:r:tt.''s, farm. in' Pe:rry· Cpunty. The~ Ap·prov'<l'l 

authorfze·d AplpeHant to process- re:ject asp:ha·lti.c: mate:ri a l to; be used' (J) as. a: 

feed sto:(Ck in the manufacture of a:spha Tt ic b:ase materials, (2} as a\ su;p:p·lemen:t: 

for aspha Tt pro.cluct ion in asphalt. p·l ants, a:nd ( 3)) as a road surfa::ci:ng· 

materi'al. Seven\ conditions iric:orporated· into th'e Approv·al regulated the' 

volume and duration of stored ma;terial on Ap:pellant • s: farm. The Appli:ea-t i:CJ:rl 

(Exhibit A--2} which Appe:lla:nt ·had: filed on: or a.bout January IJ, 19HH.,. s.tated: 

that the• reject asphaltfc material would consi·st pri'mari Ty of shing.le·s and 

rolled roo:f ing obtained from a manufacturer of roofing products. Upon arriNctl: 

at Ap·pellant's farm, the· material would fi.rst be un,loaded:;. non-recyclable: 

m~te.r·ia l the.n wa·~fd be segregated and hauled to ai ~:e:rmi'tted TamifilT; 

re·cycl ab Te material would be run through a· shredder and stockp i Ted for s.a,le'. 

The Benef i'c.i aJ Use: Approval wa·s amended on September 21, 19-8'9 to: 

authorize an additional use for the materia 1 - a.s a subbase for road and 

parking lot construction - subject to depth limitations 2 (Exhibit A.-4.). 

Richard L. Hench owns land in Juniata Township,. Perry County, on· 

which he is having a house constructed. Access to the home site is provided' 

by a private lane that extends about 2000 feet from a public road. As it 

nears· the. p:oint where the house is being constructed, the private lam~ §o·es 

downgrade for sever a 1 hund.re·d feet, bottoms out, and th·en goes upgrade for 

1 This Approva T was issued under the au.thority of DER' s Interim Policy for 
th·e B;enefici.aJ Use· of Re·siduaT Waste, dated Se:ptembeT 11, 1987 (Exhfbli:t A:-I), 
dev;e·loped. to add:ress. r·e:qu:est.s. for· exempti·ons; from tbie' res.id:Ual wa'Ste p·erm:bt 
re:quiremen,ts of the Solid' W;a:ste• M'crnagement: A:ct GSWM1t),.. A'c:.t. of Ju.ly T,. I·9E:el\, 
P.L. 380, as amer.~ded, 35P.S. §6018.101 etseq:. 

2 J fieet for roads; 4 feet. for p:arking Tots .. 



several hundred feet to its terminus. In the area where the lane goes 

downgrade, a ravine exists on the left side and parallels the lane for about 

150 feet. The ravine and the area immediately adjacent to it are wooded. 

The private lane was unimproved during the autumn of 1989 and trucks 

hauling construction materials had difficulty reaching the home site. As a 

result; Hench contacted Appellant and arranged to use the reject asphaltic 

material as a subbase on a portion of the private lane. On December 14, 1989, 

Ap~ellant and/or his employees delivered a number of loads of material and 

dumped them on the private lane. Because Appellant used 40 foot dump trailers 

which can easily tip over on a grade, the material was dumped on a relatively 

level area where the lane bottomed out. 

Hench's excavator, Joseph W. Deihl, then spread the piles, smoothed 

the material out and packed it down with a bulldozer. In doing so, he spread 

the material to a depth greater than.3 feet over 600 linear feet of the lane. 

About 100 linear feet was adjacent to the ravine. Diehl's operations in this 

area caused some of the material to fall over the edge into the ravine. 

Appellant, Hench and Deihl all testified that work on the lane had 

not been completed at the end of the work day on Thursday, December 14. 

Appellant had shown the Beneficial Use Approval to Hench and had orally 

informed Deihl of its terms. They all knew that the material could not be 

deeper than 3 feet. It was Deihl's intention to remove the topsoil from the 

portion of the lane going upgrade toward the house before placing the material 

there as a subbase. Once the topsoil was removed, he intended to push 

material into that area from where it had been placed on December 14, thereby 

reducing the depth to 3 feet. In the meantime, he placed a layer of dirt on 

top of the material in an effort to make it smooth enough to drive over. 

Deihl also intended to remove the material that had fallen into the ravine. 
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'Deihl and Hench te.stifi.·ed that additiona.l work could not m:e d'orre :Qfrt 

:Fir~i.:day, Decemoer 15, becau'Se of co 1 d weather that made it i mpos:s ib 1 e for ;lll1enc·t:l 

to :start his equ.tpment. DER in·sp·ettors arrived on the s'i'te later tfua:t 'day :anti 

found no one th'er!e. Responding to a complaint, .DER's David J. Richard 

(Resource Hecover.y and Planning .Coordinator for the Ha·rrisburg l~egio:n) and 

Mary M. Golab (a solid waste s:pecialist) went to the Hench site. Th'e.i;r 

o'bser•tat·ions convinced them tfu;at the road work 'had been .completed and·:that the 

material in the ravine had bee·n dumped there deliberately. Instead of 

shredded material, it included large sheets of fi~ber·glass and plastic, enti're 

rnlls of Toofing material and bundles of shingles (Exhibit C-5). Richard '<rnd 

·Gola>b conc·l u ded that there had been an ill ega'l d i spo.sa l of residua 1 waste. 

Hench was informed later tha:t day by a Township Su·pervisor that ttre:r·e 

wa:s a prob'lemwith the material in the ravine. On Monday, !fecember 18, 

Ap•p·e·llant and Hench traveled to Harrisburg and met with Richard, Golab and 

Francis P. Fair (DER's Harrisburg Regional Monitoring and Compliance Mana.g:er 

in the w·a·ste Management Program and the acting Regional Solid Wa·ste Manager) .. 

They explained that the work on the lane had not been comple:ted. When 

.complete, the material would not exceed the 3 fe-et depth 1 imit and all 

material would be removed f.rom the ravine. The DER officials did not beli~e·ve 

them and, as a result, handed Appellant the C.O. (Exhibit A-6) which had 

already been prepared. 

The C.O. accused Appellant of dumping and/or disposing of solid wa;ste 

in the ravine on the Hench property without a permit, in violatio·n of set:tions 

501(a) and 610 of the SWMA, 35 P.S. §§6018 .. 501(a) and 6018.610. Appellant .was 

·ordte-red to (1) cease a'nd desist a'rl'd (2) ·remove and prcrperl'y dispo'S'e of tln!e 
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solid waste by January 5, 1990. The C.O., in addition, revoked the Beneficial 

Use Approval, effective December 18, 1989, and directed Appellant to halt all 

activities related to that Approval. 

While this meeting was taking place in Harrisburg, additional work 

was being done at the Hench property. When Deihl still could not start his 

equipment, Hench secured the services of another excavator, Mr. Thebes, to 

complete the road work and to clean out the ravine. Despite working late into 

the' night, Thebes was unable to complete the work on December 18. Efforts to 

remove the material that had fallen into the ravine were hampered by snow and 

frozen ground that made the slopes hazardous for a bulldozer operator. 

On December 19 Richard, Golab and Fair (accompanied by another DER 

official, Joseph Kozlosky) went to the Hench property. They observed that the 

linear length of the lane covered with reject asphaltic material was twice 

what it had been on December 15. It had been extended upgrade toward the 

house and the material had been spread to a depth no greater than 3 feet. 

Moreover, the lane now had grades more closely alined to the existing 

topography. Topsoil had been placed on the bank of the ravine, but pieces of 

material still could be seen sticking out of it. These observations did not 

alter the conclusions these DER officials had reached previously - that the 

road work had been completed by December 15 and that materials had been 

disposed of illegally in the ravine. 

All three DER witnesses testified that what Appellant did at the 

Hench property posed no threat of environmental harm. His failure to shred 

the material created an unsightly condition in the ravine, however. Appellant 

testified that, after being compacted with the bulldozer, 70% of the material 
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wa.s no Jar§e·r in ·size than material run through a shredder. The o·ther SO%, 

.c.on.s{i:stl'n·g of t'karger piece:s,, provided :greater stability to the ·rroad, in 

·A:~pe'l<l<:a·nf's rop:ill·i:on. 

·Fina;lly,, !Appellant te.sti:fi·ed that .DER.'s revocation of his .Beneficlan 

Use.Appro.v:al force'd him to shut :down his :bu·sines:s ·of re-..using reject :aspha;l't'ii:t 

qlateria:l .. 

In order to be en tit lea to a supersedeas., .Appel·l ant .must show., :by ,a 

:~reponderance of the ·evidence, 1('L) that he will suffer .i·rreparab le harm, {t) 

that ;he ts Hkely to :prevail on the merits, and .(B/) that there is ·no 

likelihood of injury .to :the public or other part i.es.. Where .po llutio·n or 

injury to ;the pub.l'i c :health, safety or ·welfare exists or is threatene.d., a 

super . .s.edeas .cannot be ,grantetl: section 4(d)., Environment:al Hearing Bo.a:rd Act, 

Act of July 13, :tgss., ,P.L. 530., 35 ·p. s. §7514( d); ·;2:5 Pa. Code :§21.7"8. 

The immediate cessation of business oper'ations, as mand•ated :Qy DER'''s 

C.O., ·wfll cause irreparable ·harm to Appellant: Elmer R. Baumaardner 'e1t a} .. v. 

:DER, '1988 EHB 786; Frank Colombo et al. v. DER, .docket number 88-420, Opi·nton 

and .Order issued December 7, 1989. Since Appellant's actions at the ·Hench 

pr.operty created :no pollution and ,posed .no actua:l or threatened injury to the 

public health, safety or welfare, granting a supersedeas is not likely to 

injure the .public or other parties. The only other consideration is the 

Hk·e:lihood of Appellant 1
S prevailing on the merits .of the appeal. 

On the basis of the ev,idence before us, we are sat.isfied that 

Appellant violated the terms of his Beneficial Use Approval by deliveri:ng 

uns·.hredded mate·ri a 1 to the Hench ,property for use as a subbase fo·r .the lane .. 

H·is .Application for ·Beneficia.l Use Approval unambiguously $tates rep·ea.te:d1::y 

;that ·mater.ia 1 to 'be used in road work would .be S'hredded. The ~ angu age of :th·e 

Bene·ficial Use Approval reflects this understanding. lt .is true 'tha:t, at ·ttre 
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time these documents were prepared, the parties contemplated the use of the 

material only in road surfaces and not in subbases. But the September 21, 

1989 amendment which authorized its use as a subbase contains no language 

that, in the slightest, casts doubt upon the continued necessity to shred the 

material. 

Appellant's argument that the larger pieces provided greater 

stability, even if true, does not excuse his disregard of an important aspect 

of,his Approval. His attempts at rationalization are not persuasive. We can 

readily understand why shredding was an important element in DER's issuance of 

the Approval. The unsightliness of the large sheets of fiberglass, the rolls 

of roofing and the bundles of shingles that fell into the ravine is apparent 

from DER's photographs (Exhibit C-5). The area looked like a dump; reason 

enough for DER's inspectors to conclude that illegal disposal was taking 

place. If the material had been shredded, the unsightliness would have 

largely been eliminated. 

While Appellant violated his Beneficial Use Approval by not shredding 

the material, we are not persuaded at this point that his Approval should have 

been revoked. Revocation of a permit or license on the basis of a single 

violation that posed no threat of environmental harm appears excessive to us. 

See, for example, Commonwealth. Department of Environmental Resources v. Mill 

Service, Inc. 21 Pa. Cmwlth. 642, 347 A.2d 503 (1975). It appears to us that 

Mr. Fair may have been prompted to take such harsh action because of problems 

DER previously had experienced with Appellant with respect to this same 

material. All of these problems pre-existed the issuance of the Beneficial 

Use Approval, however, and were not deemed sufficient to deny the issuance of 

that Approval. Fair testified that he considered Appellant to be "trust­

worthy" at the time the Approval was issued. In our judgment, this past 
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h.istor:y furnished inadequate grounds for revocat:ion and Appellant ·i·s li!kel¥ \llm 

:p:nefl(ad:J ·:em th.e ::merits of ·jjh·n's ;aspect ;of ·the appeaL 

resolMe the dJsput·e about the campn~eteness :of th:e ·work on •D.e,c:emb·er •t5 .. 1 1198'9 .. 

t·he n"S:S:ue 'Ls one :of pure cr·edibili'ty and we can :fi,nd no rea:d;i ly :appanen•t ;bas··i\'5 

for ~r..uli.ng one way or the other. DER 1 therefore 1 has failed to carry .;its 

burden o'f ;proving ·that the conditions e·xis.ting :on ·ne.cember 15 were i:n'tended t.o 

;remari•n that .way .and were improved :only because of .DER ':s 'inter vent ion.. 

;·.· 
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ORDER 

AND NOW, this 26th day of February 1990, it is ordered as follows: 

1. The Petition for Supersedeas, filed by William F. Cramer on 

January 10, 1990, is granted insofar as it relates to the revocation of the 

Beneficial Use Approval. 

2. This Supersedeas is issued with the express mandate that any 

reject asphaltic material used in the subbase or surface of a road or parking 

lot must first be shredded as described in the Application (Exhibit A-2) 

unless the Department of Environmental Resources waives that requirement in 

writing. 

DATED: February 26, 1990 

cc: Bureau of Litigation 
Library: Brenda Houck 
Harrisburg, PA 

sb 

For the Commonwealth, DER: 
Carl Schultz, Esq. 
Central Region 
For Appellant: 
Eugene Dice, Esq. 
Harrisburg, PA 
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OPINION AND ORDER SUR MOTION FOR SUMMARY 
JUDGMENT AND MOTION TO DISMISS 

Synopsis 

An appeal of a permit will be dismissed on grounds of mootness where 

the permit has expired and has not been extended. A second related appeal 

will also be dismissed where a request for extension of the plan approval was 

denied, no statute or regulation allowed for the extension once the plan 

approval had expired, and the introduction of new technology further 

necessitated the filing of a new application for a plan approval. 

OPINION 

This matter was initiated with the March 3, 1987, filing of a notice 

of appeal by Max Funk, Wilbur E. Johnson and William Gloeckler (Appellants) 

challenging the February 5, 1987, issuance of a solid waste permit (permit) 

and air quality plan approval (plan approval) by the Department of 

Environmental Resources (Department) to Erie Energy Recovery Company, Inc. 

(EERC). This appeal was initially docketed at No. 87-078-W. The plan 
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approval was also, by virttre of 25 P·a. Code §127 .. 83, which incorporate:s by 

refe:rence the Environmental Protect-ion Agency's (EPA) PSD regulations ( 4'0\ C~R 

§52 .. 21) a:nd which has been approved as part of Pennsy 1 van i a's State 

Implementation P'lan under the Federal Clean Air Act, 40 CFR §52.2020(c)(.57) 

and §!5·2 . .20'58, a permit to constru:ct under the federal Prevention of 

Signifkant IJete:ri;o·rati:on (PSD) requirements. Th:e permit and plan app.roval 

.authortzed the construction of a wa•ste to energy facility in the city of Er·i·e. 
' ~· 

The issue·s in this: a.pp·eal were limited to thos.e associated with the plan 

appra.val icssued under the provisions of Section 6.1(a) of the Air Pollution 

Co·ntroT Act, the Act of January 8, 1960, P. L. (1959) 2119, as amend·ed, J5 fl .. $. 

§4001 et seq .. (Air Pollution cbntrol Act), Max Funk et aL v. DER and Erie 

Energy Recovery Company, Inc., 1988 EHB 1242. 

The following facts do not appear to be·· in dispute. The plan 

appro·val required that construction of the facility be completed by June 3:@., 

1989. Although the plan approval constituted a P'SD permit as a result of 40 

CFR §52.21-(r)(2), the expiration date in the PSD permit was tied to 

commencement of construction and was August 5, 1988. In response to EERC's 

requests, the De·partment extended the PSD permit expiration date three t ime,s. 

On January 13, 1989, EERC submitted a revised application to amend ttre plan 

approval and to extend the expiration dates of both the plan approval and PSD 

permit by 18 months. (Ex. 8 to Permittee's Answer to Motion to Dismiss, • 

November 17, 198'9) The Department requested some additionaJ'. information tQ 

process the PSD extension request. EERC admitted in its br·ief in opp:osition 

to the motion to dismiss that it was unaible to get this informatfon to the 

Department within the· allotted time frame. (p .• 2) EERC then requ.e·sted 

a,nother extension of the PSD permit Qn April 6, 1989, (See Status Letter o.f 

Attorney Dice, April 19, 19gg,) in order to su-bmit the additional info.rmat:.ion 
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and to give the Department time to review and act upon the request for 

modification of the plan approval. (EERC Brief in Opposition, p. 2) 

Although the plan approval expired on June 30, 1989, EERC did not 

request an extension until July 7, 1989. The Department responded on July 13, 

1989, stating that a decision on EERC's July 7, 1989, request would not be 

made until the Department completed its review of the then-pending EERC 

request to extend the 18-month deadline for commencement of construction under 

the- PSD regulations. The letter also noted that the PSD permit had already 

expired, that the additional information requested had not yet been received, 

and that if the PSD permit were extended by the Department, the Department 

intended to amend the plan approval and extend its expiration date in 

conformance with the construction schedule submitted with the PSD extension 

request. (Ex. D to EERC Answer to Motion to Dismiss, November 17, 1989) None 

of the parties appealed the Department's July 13, 1989, letter. 

On July 20, 1989, Appellants filed a motion for summary judgment, 

contending that their appeal had become moot since the PSD permit had expired 

4nd the Department did not have discretion to renew an expired PSD permit.1 

Furthermore, Appellants argued that during the pendency of this appeal, EERC 

submitted a revision to the original plan approval application which included 

a major modification (the incorporation of dry scrubber technology) that would 

result in a significant net emissions increase and, therefore, would require a 

new plan approval and PSD permit. On August 1, 1989, EERC filed its brief 

opposing the motion for summary judgment. EERC contended that the appeal was 

not moot because, although the PSD permit had expired, the Department was 

1 Appellants' motion refers only to the PSD permit. However, their brief 
in support of the motion refers also to the plan approval, and we will treat 
the motion as applying to both the PSD permit and the plan approval. 
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sti Tl cnnsiderin]g whether ·to ex:tend the PSD permit a:s it revi.ewed tt;re 

alf$'Hcation to ;modify the ;plan approval. EERC alleged that the issue ,Jiref'tlre 

the .B:oard was wh:e:ther the dec is i o·n to grant the plan approva 1 was pra;per. 

IERC also argued that under 40 CFR §52.21 (2), the 18-month period for 

·commen:cement of constructi·on may be extended if 'justified, sinee the 

'Dep-artment must have the flexibility to cons i~der and review Best Available· 

(ontrol Technology (BACT) as it evolves and that an ext ens ion in thts caose 

wt:l:ulG! be appropriate, since the pending amendment would incorpora.te e\t'Olving 

technology. 

Dn August 4, 1989, the a~dditional information requested of E:EifC wa's 

submitted to the Department, (Permittee's Brief in Opposition to Appellants' 

Mot ion for Summary Judgment, p. 6), and on August 18, 1989, the Department 

deni,ed EERC' s reque·st to 'extend the expiration Ci!:ate for the plan approval, 

concluding t·hat it lacked the leg·al authority to do su. The letter stated 

that althou:gh Solid Waste Permit No. 101425 remai·ned valid, EERC was not 

authorized to start construction uf the proposed ·facility witnout the 

nece:ss·ary pla~n approval and that a new plan approval meeting the requi.rement:s 

of the Department's Best Available Technology (BAT) guidelines and Chapter 127 

would be required of EERC. The Department also advised EERC that its earlte:r 

letter of July 13, 1989, should be disregarded. On September 6, 1989, EERC 

appealed the Department's August 18, 1989, letter, and this appeal was 

do·cketed at No. '89-355-W. 

ln its 'Notice of Appeal at Docket No. 89-3.55-W, EERC c l:ai'med the 

Dep.artment' s action was unreasonable, arbitrary, :and not in accordance with 

law. IER'C contended that the Dep:artment did have the legal authority t'o 

extend th~ permit, and that the August 18, 1989, letter was a reversal of the 

Department's pdnr wri:tten position and inconsistent with 'the previous 
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extensions of the solid waste permit, thus violating the constitutional 

principles of due process and fundamental fairness. Finally, EERC claimed the 

Department failed to consider the environmental, social, and economic impacts 

of its decision in violation of Article I, Section 27 of the Pennsylvania 

Constitution. 

Although Appellants did not file a petition to intervene in the 

appeal at Docket No. 89-355-W, the Board, by order dated September 21, 1989, 

consolidated EERC's appeal with that of the Appellant's EHB Docket No. 

87-078-W. 

On October 20, 1989, the Department filed a motion to dismiss EERC's 

appeal at Docket No. 89-355-W as moot, since the plan approval had expired, 

construction had never commenced, and, due to a proposed modification in 

pollution control measures, such an extension would cover a plan approval that 

does not accurately describe the facility EERC intended to build. Further, 

the Department maintained that no provision of law allowed for the extension 

of a plan approval after it had expired. Appellants. filed a response 

supporting the Department's motion on November 3, 1989. 

On November 17, 1989, EERC responded to the Department's motion, 

arguing that the Department's letter of August 18, 1989, was an appealable 

action, since it was a reversal of a previously granted de facto extension of 

the expiration dates pursuant to a request made on January 13, 1989~ EERC 

claimed that the Department led it to believe in its July 13, 1989, letter 

that EERC was granted a de facto extension of the plan approval pending the 

Department's review of the revised plan approval application, and that the 

Department had the authority to retroactively extend the plan approval. 

The issue which must first be addressed before we decide either of 

these motions is whether the Department may lawfully extend either the plan 
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,a,p:pr.ov:al or the ·PSD permit after the ·expiration :date has passed. 1B:a>s'e:d ':o~n :'our 

r~~dng of the.\:ap,plicable regulations, we must .conclude that t•he Departme;n.t 

may not extend an.approval which no longer exists. 

The regulations adopted pursuant to' the Air Pollution Contr,ol 'Act ia± 

25 Pa. Code §127.13 provide that 

Approval granted by the .Department wi 11 be valid for a 
limited period of time. At the end of t'he time, tf the 
rconstru.ction, modification, reactivation .:or installation 
has not been completed, a new plan .approval applicati·on 
<or an extension of the previous appr.oval wi 11 be 
required. 

As for the PSD p.ermi t, the Department has i ncor·porated the .EPA re·gu lati:cms !~y 

reference at 25 Pa. Code §127.83. The EPA reg.ulations provide at 40 :CFR 

·§52.21(r)(.2) that 

Ap.proval to construct shall become i;nvalid if 
·constru~ct.ion is not commenced within 18 months .after 
receipt of such approval, if construction is 
d iscont~inued for a peri ad of 18 months or more, or if 
construction is not completed within a reasonable time. 
The administr.ator may extend the 18 month period upo:n 'a 
satisfactory s·howing that an extension is justified. 
This provision does not apply to the time period between 
construction of the approved phases of a phased 
construction proje.ct; each phase must commence 
construction within 18 months of the projected and 
approve'd commencement date. 

Bo·th of these regu 1 at ions clearly empower the Department to grant ex·tens i·<Dn:s 

to pla·n approvals and PSD permits. However, they do not directly a;Gidress tit>e 

i s·sue of whether an expired plan approval or PSD permit ·may be extended. , 

The Department's interpretation of these regulati:ons is that the ;pJ;an 

.approval 'a·nd PSD JJermits may not be extended once they have expi:red, and the 

.Department urges us to give deference to that interpretation. We a·r·e requi:red 

:t:o defer to the 'Department's interpretation of its r.egu lations ,u,nless ·;tnia:t 

interpretation is nonsensical or contrary to the .plain meaning of the 

166 



regulation. County of Schuylkill et al. v. DER and City of Lebanon Water 

Authority, EHB Docket No. 89-082-W (Adjudication issued November 24, 1989) 

and Department of Environmental Resources v. BVER Environmental, Inc., ___ Pa. 

Cmwlth , 568 A.2d 298 (1990). The Department's interpretation of these 

regulations is neither nonsensical nor contrary to their plain meaning. 

The Department contends that these regulations do not authorize it to 

extend a plan approval or PSD permit which has expired. We agree, since those 

reg~latory approvals no longer have any force and effect once they have 

expired. The issue of the effect of the expiration of a regulatory approval 

was considered by the Commonwealth Court in Wilson of Wallingford v. Tp. of 

Nether Prov., 85 Pa. Cmwlth. 104, 481 A.2d 692 (1984) wherein a writ of 

mandamus was issued by the Delaware County Court of Common Pleas directing 

Nether Providence Township to issue a building permit to Wilson. The 

Commonwealth Court held that the issuance of the writ was erroneous, since 

Wilson had no clear legal right to mandamus because the special exception/ 

variance authorizing the issuance of the building permit expired two months 

before Wilson had sought the permit. The Court determined that when the 

special exception/variance expired, it went out of existence. 451 A.2d 692 at 

695. We believe the same reasoning applies here--once the plan approval and 

PSD permit expired, they, too, went out of existence. It then follows that 

one cannot extend something which does not exist.2 

Such an interpretation of these two regulations is also consistent 

2 EERC contended that the extension of the plan approval was warranted 
inasmuch as EERC sought an extension prior to its expiration. We find no 
support for this contention in the regulations adopted pursuant to the Air 
Pollution Control Act. Such an interpretation would frustrate the regulatory 
purpose, for any request for an extension, no matter how baseless, would toll 
the expiration of a plan approval during the pendency of the Department 1 S 
review. 

167 



with the regulatory purpose expressed in 25 Pa. Cecile §127 .1 that new s;OI1J\rces 

coA;tr.oT emission:s to the maximum extent possible, con'sistent w,ith the 

appl icati:on of BAT. The und:erlying principle of BAT is that techn'olo:gy is 

continu.ally evolving. T.R.A.S.H. Ltd. et al. v. DER et al., EHB Docket N'O. 

87-3.52-W (Adjudication issued April 28, 1989). For the Departm~nt to extend a 

plan app.roval/PSD permit after; its ~xpiration, 1 particularly where the control 

technolog:y, as is the case here, bears little resemblance to that originally 

approved by the Department, flies in the face of this regulatory purpo'S'e. 

Furthermore, such an extension would be contrary to §6.1(a) of the Air 

Pollution Control Act, since the plans and specifications submitted originally 

with the plan approval and PSD permit applications do not reflect the control 

technology EERC now intends to construct. 

We turn now to the two motions before us. First, we will dispose of 

Appellants' motion for summary judgment at Docket No. 87-078-W. Although this 

motion was captioned a motion for summary judgment, it is more properly 

treated as a motion to dismiss for mootness. Since both the PSD permit and 

the plan approval have expired and no extensions have been granted by the 

Department, the PSD permit and the plan approval no longer exist and this 

appeal is moot. Silver Spring Township v. Department of Environmental 

Resources, 28 Pa. Cmwlth. 302, 368 A.2d 866 (1977). 

As to the Department's motion to dismiss3 at Docket No. 89-355-W,, 

EERC has argued that the Department reversed its prior position as expressed 

in its July 13, 1989, letter and that the Department's action was a violation 

of Article I, Section 27 of the Pennsylvania Constitution. Although the 

Department's July 13, 1989, letter is somewhat cryptic, it does appear to 

3 This motion is probably more properly treated as a motion for judgment 
on the pleadings. 

168 



reverse the Department's previous position. However, this change of position 

is not relevant, for, as we discussed above, the Department had no authority 

to extend the plan approval once it had expired. As for EERC's claim of 

violation of Article I, Section 27, it provides us with no support for its 

argument, and we are aware of no interpretation of this constitutional 

provision which would authorize us to disregard the Department's regulations 

in order to compel the result suggested by EERC. Consequently, having upheld 

the Department's interpretation of its regulations, we must dismiss EERC's 

appeal of the Department's August 18, 1989, letter. 
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,ORDER 

AND NOW, :this 1st :day of March, 19.90, it is ordered that: 

1) The ~mot ion for ·summary judgment of Messrs. ·Funk, .Johnson ,and 

~Gloeckler .at Doak:et No. 87-078-W, treated as a motion to dismiss, is gr;antett, 

and their ap·peal is dismissed as 'moot·; a·nd 

.2) The Department of Env·i ronmenta 1 Resourc·e.s, motion to d ismtss the 

ca:ppea'l of Erie Energy Resources Company at Docket No. 89-d55-W is gran·ted I ~and 

'ttrat ap;pe·a.1 is dismissed. 

DATED: March 1, 1990 

·cc: ·sureau of L itigati.on 
Library, Brenda Houck 

mb 

f.or :the Comonwealth., DER: 
Ward T. Kelsey, Esq. 
Western He·gion 
For Appellant: 
Lou i:s J. Stack, Esq. 
Pau 1 D. Shafer, Jr., Esq. 

'Mea dvi .ll e , 'PA 
For Perm.ittee: 
Eugene£. Uice., Esq. 
Harrisburg, PA 
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A D J U D I C A T I 0 N 

By The Board 

Synopsis 

A real estate developer may neither place fill in a wetland nor dig 

ditches or channels in the wetland as part of its real estate development 

activities without first securing a permit for these activities from the 

Department of Environmental Resources under the Dam Safety and Encroachments 

Act. Hhere such activities occur without authorization by permit, they are 

unlawful under this Act. Hhen such unauthorized activity occurs, the statute 

authorizes DER to issue appropriate orders to the developer. The DER Order 

directing that the ditches or channels be restored to their pre-excavation 

condition and that the fill material be removed from the wetland was not an 

abuse of DER 1 s discretion under this enactment. 

BACKGROUND 

On September 22, '1986 the Commonwealth of Pennsylvania 1 s Department 

of Environmental Resources ( 11 DER") issued an Order to Conneaut Condominium 

Group, Inc. ("CCG") to restore wetlands located in Salsbury Township, Crawford 
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County., to their pre-development condition. On September 29, 1986 the 

Et:r.l'ilronmenta 1 lif;earing Boa,rd re'ceived both CCG' s appea 1 from that Order an1'1' 'its 

First In:t:erro'ga tories to the Ap.pe llee. 

In respii>itse to this app·eal, this Board issued Pre-Hearing Order No .• 1 

dated September 30, 1986. Amongst other requirements, the Order requir·ed CCG 

to file a .Pre-Hearing Memorandum with this Board by December 15, 1986. CCG's 

Pre-Hearing Memorandum was to deta i 1 its factua 1 and leg a 1 content ians, 1 i.st 

Hs w•itnesses, address all expert testimony it might offer and identify and 

attach copies of all documents it would seek to introduce. (DER was directed 

to file a responding Pre·~Hearing Memorandum within fifte·en days of the filing 

by CCG.) 

Thereafter, the .parties engaged in discovery., including answering 
., 

interrog,atories., producing documents and the tak~ng of depositions. 

On January '22, 1987 we wrote to James H. Joseph, Esq .. , who i.s COW'l'Se~ 

for CCG, and advised him that his Pre-Hearing Memorandum was past due. Oc&r 

letter also stated that unless this failure was remedied by February 2, 1987, 

it might·cause the imposition of sanctions on CCG by the Board. No Pre­

Hearing Memorandu:m was forthcoming from Attorney Joseph so a second letter 

dated February 11, 1987, (also.·sent to Attorney JO'seph by certified mail) 

advised that sanctions would be imposed on CCG unless CCG's Pre-Hearing 

Memorandum was filed by February 23, 1987. Again, no Pre-Hearing Memorand,um 

was filed for CCG.· As a result of this failure to file, on March 11, 1987, we 

issued an order sanctioning CCG. Our Order provided that, rather than 

dismissing CCG's appeal, since DER has the burden of proof in this case, 

CCG would he barred from presenting a case-in-chief at the hearing on its 

.appea 1. 

CCG filed a Motion to Vacate our Order of March 11, 1987. DER 
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responded opposing the Motion to Vacate. CCG's Motion to Vacate was denied by 

our Order of June 16, 1987. By order of June 17, 1987 we directed DER to file 

its Pre-Hearing Memorandum. DER filed it with us on August 24, 1987. 

On July 27, 1988 we scheduled this matter for hearings to commence on 

September 22, 1988, before William A. Roth, who was then a member of this 

Board. We also issued the Pre-Hearing Order No. 2 to the parties on that date 

which directed them to file (a) a joint stipulation of any facts agreed upon 

anq remaining legal issues to confront Mr. Roth in the upcoming hearing, and 

(b) the documents each would seek to introduce as exhibits. On September 21, 

1988, DER filed its documents. No joint stipulation was filed. No documents 

were filed on behalf of CCG despite our Order. 

Hearings were held on the appeal on September 22 and 23, 1988. On 

October 14, 1988, we ordered CCG to file a statement outlining the evidence 

and witnesses it would present when the hearings resumed. That Order also 

directed that a view be held on November 1, 1988. On October 26, 1988, CCG 
-

filed the statement required by our Order. The scheduled view of CCG's 

property was taken by Mr. Roth. 

On January 4 and 5, 1989, the final two days of hearing were held by 

then Board Member Roth. At the close of the hearings, the Board orally 

ordered DER to file its post-hearing brief with us within three weeks after 

the transcript of these hearings was filed by the court reporter. CCG was 

directed to file its post-hearing brief within three weeks after receipt of 

DER's Brief. On February 22, 1~89, DER filed its post-hearing brief. Long 

after the filing deadline for CCG's brief had expired, and when no post­

hearing brief was filed on behalf of CCG as orally ordered at the hearing, we 

issued our written Order of April 26, 1989, stating that unless CCG filed such 

a brief by May 8, 1989, the Board would adjudicate this matter without it. On 
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June 16, 1989, no brief having been filed by CCG, we issued an order furthe:r 

!>aa~Ctto·rring CCG;pursuant to 25 Pa. Code §21.124, and_ saying we will " .•• ;it,}" ~a 

s-anction., :proce·e·d to adjudicate this matter without benefit of Conneaut 

Con dam i r:1 ium' s bd·ef. " 

Thereafter, Mr. Roth left this Board without preparing an a:dju<itca-

t ion. However, we may adjudicate matters such as this from a "c·o 1d re·cord.<~~ 

Lucky Strike Coal Co. et al. v. Commonwealth. DER, 119 Pa. Cmwlth. 440, 547 

A..2d 447 (1988). After a full and complete review of the record, we enter the 

following adjudi-cation. 

FINDINGS (}F FACT 

1. The Appellant is CCG., a Pennsyhania corporation whkh maintatms 

·offices at 1223 Grant Building, Pittsburgh, PA 15219. (Exhibit A-2)1 

2. The A-ppe 1 }ee is DER, wh kh is the e*ercut ive agency res pons i-b le 

for a:dministering-an-e! enforcing the Dam Safety and Encroachments Act, the Act 

of November 26, 1978, P. L. 137 5, as amended, 32 P. S. §693. 1 et .seg. 

(Encroachments Act); Section 1917-A of the Administrative Code, the Act of 

A<pril 9, 1929, P.L. 177, as amended, 71 P.S. §510-17; and the Rules and 

Reg~:~l at ions promulgated thereur:rder. .( C-2) 

3. At least from sometime in May of 1985 through July of 198'6, CCG 

engaged in the development of a condominium complex known as L ighthous.e Cove 

Condominium, on a tract of land located between Route 322 and Conneaut Lake in 
' 

Salsbury Township, Crawford County, Pennsylvania. (T-397 and 590, Exhibits 

1 All refe-rences to exhibits in this adjudication which a·re "A- " with a 
number ins-e-rted in the blank space are t·o exhibits introduced with the record 
J)y CCG, des•pite its failure to comply with Pre-Hearing Order No. 2. AH 
r-efere-nces to exhibits in this adjudication which are "C- " with a 'rla'lllDer· 
inserted in the blank space are to exhibits introduced byOER. "T-__ " is a 
refe:rence to a page of the transcript, the four volumes of which are 
consecutively numbered. 
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C-3, C-26, C-35 and A-2) 

4. A cattail marsh, approximately 4.0 acres in size, is located on a 

portion of this tract (Exhibit A-1, T-24). The major portion of this cattail 

marsh is located on that portion of the tract bounded on the west by Gibbs 

Road, on the north by Route 322, on the east by the condominiums and some 

undeveloped uplands and on the south by Conneaut Lake and the uplands on which 

the condominiums are built. (A-1, A-2 and C-35) 

5. A wetland is a transitional area between uplands areas which are 

dry and a body of open water, such as Conneaut Lake. (T-603) 

6. A wetland has certain characteristics which make it identifiable 

as such. These characteristics are: (1) the plant species growing there are 

predominantly those adapted for life in saturated soils, which types of plants 

are known as hydrophytes; (2) ground or surface water is present (it need not 

be there all year long); and (3) the soils have been saturated with water for 

a sufficient period of time so that they exhibit observable changes (hydric 

soils) (T-19, 603-604) 

7. DER defines which areas are wetlands by observing the 

characteristics of the soils, vegetation and hydrology of the site. (T-19, 

604) 

8. If the plants on this site are hydrophytes, the area is a 

wetland. (T-19, 640) 

9. The majority of the plants at this swamp site (80%) are cattails 

which are a type of hydrophytes called obligates because they grow in 

saturated soils. (T-20, 609) Other wetlands species such as silky dogwood, 

red osier dogwood, spirea, buttonbush, elm, willow and jewelweed are also 

present at the site. (T-609) 

10. The photographs taken by DER, the United States Fish and Wildlife 
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Service (USFWS) and CCG all show a thick growth of cattails throughout the 

cattail marsh a~ea. (A-13. A-14, A-17~ C-10, C-17, C-21, C-25, C-30, C-34~ 

C-35) 

. 11. If soil is saturated during a majority of the growing season, the 

activity of soil microbes removes the oxygen from the water, resulting in a 

very slow rate of decomposition of plant matter. The slow decomposition rate 

'causes plant matter to build up over time, which creates a peat or muck type 

'Soil. Muck type soils are characteristically very dark or black in color and 

c~aracteristically have over 50% organic matter. (T-610) 

12. The photographs taken by DER and the USFWS show very dark or 

black soils have been dug up by CCG in the marsh area. (C-6, C-7, C-8, C-9, 

C-10, C-14, C-15, C-16, C17, C-24, C-23, C-34) 

13. Davi'Ci Putnam is a wildlife biologist for the USFWS (T-601) who 

first visited this site on August 20, 1979 and returned there at least 

annually thereafter. (T-605) 

14. David Putnam observed hydric soils throughout the marsh area 

(T-609-611) from the edge of Gibbs Road (T-608) over to the uplands on which 

the condominiums were built (C-33) and down to the edge of Conneaut Lake 

(C-32). 

15. At the marsh, Putnam also observed many birds and wildlife of the 

types associated with marsh areas, including muskrat, red-winged blackbirds 

and mallard ducks. (T-611, 616) 

16. The soil conditions show that the marsh area is saturated with 

water nearly all of the growing season. (T-610) 

17. DER's photographs of the site and those of the USFWS show water 

present much of the growing season. (C-4, C-9, C-10, C-11, C-15, C-21, C-32, 

C-33 and C-34) 
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18. Based on the soils, hydrology, and plant species it is clear the 

marsh area is a wetland. (T-128, 276, 519, 534, and 613) 

19. From Putnam,s first visit to the site in 1979 until the time when 

the condominium development started, there were no significant changes in the 

wetlands portion of the site. (T-612-613). In this period, there were no 

ditches around the periphery of the wetland as exist today. (T-105-106, 200, 

607-608, 612-613) However, in April of 1981, a quantity of fill material was 

pla~ed on a portion of the uplands on the site. (T-612) 

20. No permit for creation of any encroachment in this wetland area 

was applied for by CCG or issued to CCG by DER. (T-664) 

21. Andrew Kosturick ("Kosturick") is an excavation contractor who 

has lived in the Conneaut Lake area all his life. (T-515) 

22. As Kosturick Construction, he was hired by Alfred William "Sonny" 

DeCapua of CCG to work on the condominium site. (C-22, C-27 and C-28) 

23. Sonny DeCapua is treasurer of CCG and a member of its Board of 

Directors. (T-387-388) 

24. Sonny DeCapua supervised development of this property for CCG. 

(T-316-317, T-534, T-546) 

25. James Joseph appeared before the Board in this appeal as counsel 

for CCG. (CCG's Notice of Appeal) He is also president of Lighthouse Cove 

Condominium Association. (C-23) Joseph is also involved in CCG's development 

of this property. (T-34, 546) 

26. In February, 1986, at CCG's request and before he started working 

for CCG, Kosturick gave CCG a bid to dig a ditch along Route 322, and then 

north to Conneaut Lake. (C-27, T-548-550) 

27. After submitting a bid, Kosturick was given approval by CCG to 

begin his work (T-583} and started working at the condominium driveway's 
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intersection with Route 322 to excavate around the culvert pipe whi·:dt ts 

b:etf;};e.ath th:e dr.i7(.eway entrance. (T-527) 

· 28. Kosturick testified that he made the ditch fo·r Mr. DeCapu·a 1n 

order to try to solve what they felt was a water flow problem. (T-531-532) 

29. Kosturick testifted 'he did a "smear" job alongside Route .322 tro 

create this portion of the ditc·h, while grading out the area where a p.l!lblic 

water 1 ine ha'd been installed previously to create a minimum grade for wat~e~r 

flow.. (T -'535) 

30. Photographs C-15 and C-16 show Kosturick's smeared ditch next to 

Ro·ute 322. 

31. The weight of the .dirt a longs ide Route 3'22 was so great that 

Kosturick could not excavate dirt in this area or his backhoe would tip ove:r. 
··, . ..I ~ 

Irnstead, he used :back :pressure from his backho:e's :bu:cket to "smear" the dirt 

out from side to siU'e to create the minimum grad·e. (T-5.39) 

32. Ko·sturick tried to do this job and stay in the brush., but col!l~'dl 

Hot and ha,d to put his backhoe on a "float" borrowed from an oil company to 

finish the jo·b. (T-538) 

33. Whern Kosturi ck' s smearing work progress,ed a long Route 322 from 

the driveway to Gibbs Road, he turned the corner with the ditch (onto Gibbs 

Road) and could actually excavate material, not just smear it. (T-539-540) 

34. On February 19, 1986, Thomas D' Alfonso ( "D 'Alfonso"), a hydrau lie 

engineer for DER, visited the site because he saw what he believed was 

excavation in a wetland. (T-276) 

35. On February 19, 1986, D'Alfonso told Kosturick, whom he knew 

previou:sly (T-278), that Kosturick's activity was in violation of the 

'Encro:a,chme·nts Act because the area Kosturick was working in w.as a wefland. 

(T -277) 
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36. On February 20, 1986, D'Alfonso returned to site to talk with Mr. 

DeCapua about digging ditches in wetlands without a permit contrary to the 

Encroachments Act. (T-316) 

37. After this meeting, he drafted a Notice of Violation of the 

Encroachments Act for his supervisor to send out in connection with the 

excavation project. 

38. On February 25, 1986, Robert C. Thompson ("Thompson"), 

Engjneering Supervisor for DER (T-394) and Mr. D'Alfonso's supervisor, sent 

the Notice of Violation in connection with CCG's activity in the wetland to 

James Joseph as president of Lighthouse Cove Owners Association. (T-329 and 

C-23) 

39. On February 26, 1986, Mr. Joseph called D'Alfonso to request a 

meeting with DER at the condominiums regarding the February 25, 1986 letter. 

(T-329-332, 371-372, 418) 

40. In response to Mr. Joseph's request, on March 4, 1986, a meeting 

was held at CCG's condominiums to discuss the wetlands issue. (T-369, 420) 

Present for CCG were Mr. Joseph and Mr. DeCapua. Present for DER were Khervin 

Smith, Thompson and LaRue Wyrich. (T-370) 

41. Exhibit C-22 are Thompson's notes of this meeting. (T-417) 

According to his notes and recollection of the meeting, Mr. Joseph contended 

on CCG's behalf that DER had no authority to regulate CCG's trenching in the 

wetlands and Joseph wanted an opportunity to challenge the attempted 

regulation thereof in the Courts. (Exhibit C-22 and T-429) 

42. According to Thompson's notes, at this meeting, either DeCapua 

or Joseph indicated CCG was contemplating expansion into the wetlands for 

recreational and residential uses of this property. (Exhibit C-22) 

43. In the summer of 1986, after the on-site meeting with DER and CCG 
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representatives, Kosturick began to dig a d.itch for CCG roughly parallel 
; . l ~ ~· ' '· 

and adjacent to Gibbs Road from Conneaut Lake ba;ck to Route 322. (T-555-SST) 

44. Photographs C-7, C-13 and C-14 show, work typical of what 

Ko~turick said he did along Gibbs Road (T-541, 543) 

45. During excavation adjacent to Gibbs Road, Kosturi.ck hau.led 

fifteen dumptruck loads of excavated dirt from the ditch excavation and spre:ad 

it on the uplands area of this property. (T-544) 

46. The portion of the ditch adjacent to Gibbs Road was at least five 

to six feet wide and the excavated soil was characterized by Kosturick as slop 

and peat moss. (T-545) 

47. In addition to this ditching activity, elsewhere on the site 

David Putnam saw evidence that new fill material had been graded into the 

wetland near the c'ondominium units and this is shown in a photograph which he 

took and which is Exhibit C-31. (T-638) 

48. Kosturick admitted placing some fill in the wetlands (T-571) and 

that he knew this was a wetlands area. (T-559) 

49. Kosturick knew a permit was needed to do this type of work in a 

wetlands but believed that getting a permit was not part of his job because he 

understood that CCG was to get all permits. (T-560-561) 

50 .. Exhibit A-1, which is also Exhibit C-26, shows in red where the 

smear ditch was created and the excavated ditch was dug. (T-101-102) 

51: DER's Order, while requiring restoration of all ditches 

(TM18B·189), is not intended to preclude a reclamation plan which accounts for 

the need for a po:sitive flow of water beneath the condominium driveway as long 

as the highway runoff is filtered through the wetlands. (T-188, 632) 
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DISCUSSION 

Because of CCG's failure to comply with our Rules of Procedure and 

three separate but specific Orders of this Board in this appeal, this case is 

left in a peculiar position for adjudication. First, as a sanction for 

failing to file a pre-hearing memorandum as we ordered on September 30, 1986, 

and subsequently requested twice in writing, CCG was barred from presenting a 

case-in-chief by our Order of March 11, 1987. Despite this sanction, in the 

fo~r days of hearings, counsel for CCG did cross-examine DER's witnesses at 

length and offered into the record various documents and photographs as 

exhibits on CCG's behalf. Counsel for CCG did not attempt to offer any 

rebuttal testimony, however. 

A second sanction--considering this case without a post-hearing brief 

on CCG's behalf--was imposed on CCG by our order of June 16, 1989. This 

sanction was imposed because of the failure of CCG's counsel to file his brief 

after agreeing to do so at the hearing's conclusion (T-700-701) and after 

being advised of such a potential sanction by our order dated April 26, 1989. 

No post-hearing brief, even an untimely one, has ever been filed on CCG's 

behalf. 

Accordingly, we must ask the question in light of the above: What 

specific issues are left for us to adjudicate? The answer to this question is 

that there are virtually none. In the Notice of Appeal filed on CCG's behalf 

and elsewhere prior to the hearing in this matter, CCG's counsel raised 

various legal arguments on CCG's behalf. If he had wanted us to consider them 

in adjudicating this matter, his procedure for doing so was to raise them in a 

post-hearing brief filed pursuant to 25 Pa Code §21.116(b). No such brief was 

filed; thus, all such legal and factual arguments are deemed to be abandoned. 

Lucky Strike Coal Company et al. v. Commonwealth, DER, supra. We must point 
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out furt-her ·t'hat ,any other approach by this :Board i·n this case wou~ltl '11lake :oa'r 

.:arcters impmsin~g ~sanction·s on UOG under .25 Pa Co1€ie :§21.124 .meaniny'less .• 

Ml.meover, anymther alterrra:tive would encourage rparti.·es before us -.or ~'tr:tle;rur 

:coun:se ~ 't:o ignore our orders a•nd the rules of pro:cedur.e essent i a 1 for ±he 

functtoni;ng of .th!e Board.. Thi.s swe wi 11 not do. 

:Ha,ving .said the above, h'mwever, our i n.qu·iry is ·not·. over., as ~BER has 

:the :llurde·n of proof in this ·app.ea l. Th.u~s 1 we ml!l:st at le·ast s·ati'sfy r.ou:r.s:e;~l~v.e:s 

that DER'•s :actions 'in ·i.ssuing :thi:s Order have :a r.ational :basis in th-e 

£ncr.oa.t''hments Act ;and do not cons:ti tute .an abuse ·of .DER' s d i screti'on. We ·a-p:e 

';s•at i's'fi:ed -that 'O.ER acted prop·er 1 y. 

As enacted ·by the Legislature 1 the statute regulates .any encr.nachment 

.. ·on or obstruction of any bo.dy of water by requiring in Secti:on 6 t'hat a ·pe:nmH~t 

.:b:e .obta in:ed from :OER for ·any ·such structu·re or ractivity .prtO'r to undertVlki:t'll:g 

:same.. 3.2 P. S. §:691.f6 Th·e •statement ·of :s.c0pe in 5e.ct ion -4 .of the Encroach-

ment's Act .prov'i:des: 

"The act sha 11 app 1 y to : 

(!:1J All ,w.ater obstruct ions and -encro•achments other 
than dams, located in, along, a:cross or projecting i'nto 
any- watercourse .. , -f loodwa-y or ·body of water, whether 
temporary or permanent." 32 P.S.§693.4{4) 

Thus, if CCG's actions encroached on or obstructed a body of water, since 

C.CG'.s counsel stipulated it ·never sought or re,ceiv:ed a ,permit., CCG violated 

this ·act and DER could la·wfully issue CCG this Order under Sectton ZO o.f tJte 

iEn:croachments Act. 32 P. S. §693. 20 

By definition in both the Encroachments Act and Z5 :p.a Code Ghap·ter 

'105, which are tne regulations promulgated under ·this Act, a "bo:d,y of -wate·r" 

i:s d:efi'ned ·to speciftca lly include a "marsh" or a '"wetland." Mor:eov(er., th:e~r-~ 

·ts no doubt that the evidence estab 1 ished that the tra·ct being developed :)by 
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CCG included over four acres of wetlands. The witnesses, including CCG's 

contractor, all testified they understood it was a wetland area. 

DER's staff testified that DER defines wetlands by their soils, plant 

types and hydrology. Its staff and the witness from the USFWS all testified 

that by each of these tests, the cattail marsh is a wetland of the type 

regulated under this statute. The soils are hydric, the plant species are 

hydrophytic and the area is saturated with water most of the year. All three 

te~ts are thus met. Moreover, the photographic evidence in the record leaves 

no doubt that this is wetland. 

The testimony and photographs also show CCG had its contractor working 

with his heavy equipment to ditch the wetlands. USFWS's David Putnam also 

testified to several places where new fill had been pushed into the wetlands. 

Andrew Kosturick, CCG's contractor admitted in testimony that in at least one 

area, he had put fill into the wetlands. It takes no great mental exertion to 

see placing fill material in a wetland is an encroachment into same. The fill 

is a "structure ... which ... changes ... or diminishes ... the cross section of 

[this] .•. body of water." This work by Kosturick on behalf of CCG is enough to 

give merit to DER's order insofar as it deals with the fill since the 

testimony was that Kosturick worked for CCG on this property. 

In addition, on CCG's behalf and at its direction, Kosturick "smeared" 

a ditch roughly parallel with Route 322 to drain water. He then excavated a 

ditch roughly perpendicular to Route 322 and parallel (and immediately 

adjacent) to Gibbs Road from the "smeared" ditch all the way into Conneaut 

Lake. Moreover, this excavation occurred after CCG was told verbally and in 

writing by DER not to encroach on a wetland without first securing a permit. 

The next question to be asked is: Was this ditch excavated in wetlands? The 

answer is yes. Exhibit C-30 shows Gibbs Road has cattails growing right up to 
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its edge. USFSW' s l:l'avi d Putnam, who took the photograph, also te·stifi<ed a:b'Out 
''"!•' ' i 

the catta:i.ls' lmcation. Simil:ar testimony came from other DER witnesses· a'n:d 

Ts obvious from the photo:graphs introduced. It was the cattai 1 swamp wt:rid1: 

was smeared a long, Route 322 and excavated a long Gibbs Road·. 2 Our fina 1 

que·sti·on concerns whether this ditch is an encroachment. The answer is again 

yes. "Any ... activity which in any manner chang.es [or] expands ••• the .•• cro~ss 

section of a;ny ... body of water:" is an encroachment under Section 3 of the 

Act. A ditch which is five feet wide and is dug with a backhoe or "smeared" 

by a backhoe, changes or expands the cross section of this wetland. A permit 

is requiTed for any encroachment activity. Harveys Lake Borough Taxpayers 

Association v. DER et al. 1984 EHB 450,. Donald T. Cooper v. DER 1981 EHB 78'. 

As found above, one was not obtained. Thus, the portion of the DER Order as to 

this ditch was a'~propriate3 and authorized by Section 20 of the 

Encroachments Act. 

Accordingly we sustain DER's Order and deny this a.ppeal therefrom by 

CCG. 

CONCLUSIONS OF LAW. 

1. This Board has jurisdiction over the parbes and the subJect 

matter of this appea 1. 

2. The Department has the initial burden of proof in the appeal from 

the issuance of an administrative order and it has met this burden. 

3. Section 2 of the Encroachments Act recites that a portion of this 

2 The photographic evidence in this r·egard was very effectiv:e. 

3 Si-nce the. Order directs restoration of the site to its status q:u·o ~~ 
and since CCG did not file a Brief obje·cting to thts concept of relief an:d did 
not present evidence throug.h cross-examinatton or rebuttal' that the relief was 
an abuse of discretion, we will sustain the reli·ef directed by DER. 
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Act's purpose is the regulation of obstructions and encroachments. 

4. Section 3 of the Encroachments Act (32 P.S. §§693.3) defines a 

"Body of Water" as: "Any natural or artificial lake, pond, reservoir, swamp, 

marsh or wetland" and defines "Encroachment" as: "Any structure or activity 

which in any manner changes, expands or diminishes the course, current or 

cross-section of any watercourse, floodway or body of water." 

5. The definitions of "Body of Water" and "Encroachment" and the 

permit requirements set forth in the Encroachments Act are repeated in the 
' 

regulations found at 25 Pa. Code Chapter 105 as adopted by the Environmental 

Quality Board to implement the Encroachments Act. 25 Pa. Code §105.1 and 

105.11 respectively. 

6. Section 6(a) of the Encroachments Act (32 P.S. §693.6(a)) 

provides: "No person shall construct, operate, maintain, modify, enlarge or 

abandon any dam, water obstruction or encroachment without the prior written 

permit of the department." 

7. The wetland/cattail swamp in this case is a body of water under 

the statute's definition. 

8. CCG's filling of this wetland through grading done for it by 

Andrew Kosturick constitutes creation of an encroachment under this statute. 

9. CCG's construction of a ditch along the edge of, but within, the 

wetland's borders, also constitutes creation of an encroachment under this 

statute. 

10. CCG's creation of these two encroachments without the permit 

required under this act constitutes separate violations of the Encroachments 

Act. 

11. DER acted reasonably and did not abuse its discretion in issuing 

an order under this Encroachment Act to CCG, as the real estate's developer, 
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to restore the wetlands which were impacted by the activities underta,ke·n on 

C'CG"' s b'eha lf. 

ORDER 

AND NOW, this 6th day of March, 1990, it is ordere"d that the a,p;peal 

by Conneaut Condominium Group, Inc. is dismissed. 

DATED: March 6, 1990 

cc: Bureau of Litigation 
Library, Brenda Houck 

For the CoDJDonwealth, DER: 

nb 

George Jugovic, Jr., Esq. 
Western Region 

For Appe 11 ant: 
James H. Jos.eph, Esq. 
Pittsburgh, PA 
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LAWRENCE BLUMENTHAL 

• 
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' t . 
. ' 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
101SOUTHSECONDSTREET 

SUITES THREE-FIVE 
HARRISBURG. PA 17101 

717-787-3483 
TELECOPIER, 717-783-4738 

M. DIANE SMITH 
SECRETARY TO THE BO.l 

v. EHB Docket No. 89-230-F 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES Issued: March 6, 1990 

OPINION AND ORDER SUR 
PETITION FOR SUPERSEDEAS 

Synopsis 

A petition for supersedeas is granted in a case in which the 

Department of Environmental Resources ordered the Petitioner to study and 

clean up lead contamination on the Petitioner's property. The Department 

lacked jurisdiction to issue the order because the evidence established that 

the Petitioner did not cause or contribute to the contamination, and did not 

know of the contamination when he bought the property, and because the 

Department is not authorized by the Solid Waste Management Act to assign 

responsibility based solely upon the Petitioner's ownership of the land on 

which the pollution exists. 

OPINION 

This proceeding involves an appeal by Lawrence M. Blumenthal 

(Blumenthal) from an order of the Department of Environmental Resources (DER) 

dated July 18, 1989, and amended on September 13, 1989. In the amended order, 

OER directed Blumenthal, his partner Charles Fruman, and Wayne Junk Company 
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(W·lfyne JlH11{)} to take' certa:fn actions to; study and. clean up SO·il contam,iinatetH 

b:yt nrati! a\:tl: a· s;,;;te!: in WaynesborOl, Franklin County. L The order a.lTegetf'; t:h-at. 

ttt~ lead e:brlta:i~FilHftion was' c"aused:: by Blumenth·ar•·s: and Hayne J.unk' s b.ne~iirrm om; 

aut':onto·h"i!l'e battet.i~s. on the property and buriaJ of 20 to. 30 tons of b:ffit.tery:' 

fhds Opi-nio:n a:nd· Orde.r addresses the pet:ition for s:upers:e'Cieas;, f;iled! 

by···Bliurn-entl'ral orr D~cember 28,. 19-8'9. A~ hearing on th'fs peti.tion was he·l:d' ant 

Ja:nua.ry fl!,. 1990. In his p·etition, Blumenthal cla·i!ms that. he is Hkel,y. to­

slJ:t:tcee'd: o:rr the. met its of his appea'l becaus.e. DER has. no proof that he: d i spose!i 

o:f ha:tar~dot~~s' waste· at the site~, and b:e:cause BTumenthaJ di:d' not know--at the 

t:irne he' a·nd: Fruman pu:rchased· the property--of the: disposal of battery cas. ing;s; 

at the site by the previ'ous owner. Blumenth~l fi.rrther argues on the merits o:f' 

h.irs; apf}eal that o"~ Ta~::ks authority to impos·e re.siponsioi:lity upon him s0lely,< 

6·r'l' tn·e ba's:fs· of h'i's ~nerstrip of the JYOlluted larrd', b:eca'use' such an act fon 

wt>uld' exce'ed the: Timits, of the Comm~:mweaTth's po·lice powers, citi.ng, 

P.11 i·lade:lghi':a' Chewd ng· Gum Corp. v .. Commonwealth I DER, 35 P a. Commonwealth Ct •. 

44:3, 387 A. 2d 142 (1977), aff' d sub nom. National Wood Preservers I Inc:. v. 

C.ornmo.nwe.a.Jf.h, DER, 489 P'a:. 221, 414 A.2d 37 (1980). In addition, Blumenthal 

cU'gue·s that he will suffer i'rreparable injury if a su.persedeas is' not grante~ct 

b'ecause he lacks the funds to clean up the site. Finally, Blumenthal contends 

that tlie pu:bl it wi 11 not be harmed by a supersed.e-a:s b·e'Cause the p·roperty has 

been secured and there is no evidence of off-site contamination. 

Oft:!~ has filed an answer and two memorandums of law opposing 

, .. 1 fhe· JulytS, 19B9 ortl'er named Blumenthal and Fruma'n as respons,ible 
parfi.1es .• _The· Se'J)telflb'er 13, 1989' amended' orde.r added Wayne Junk Company a\S' al 

resp6nstble· pa:rty. The latte·r order stated that B 1 umentha 1, Fruman, "and/or 11
' 

Wa;v-rt~· Junk were the owners of the prop·erty involved here, and that they a lsm: 
dw:ned a:·nd operated Wayne Scrap Company, a· scrap recycling company whkh 
op·etated a:t the !Hime site. See also footnote 2, infra. 



Blumenthal's petition for supersedeas. DER contends that Blumenthal is not 

likely to succeed on the merits of the appeal because he buried battery 

casings on the site, and because he knew the condition of the land when he 

purchased it. DER further argues that even if Blumenthal did not bury casings 

or know of the earlier burial of them, he is still responsible for cleaning up 

the site because he owns the contaminated land.2 DER also argues that 

Blumenthal has not shown that the alleged financial hardship he may suffer 

co~stitutes irreparable harm. Finally, DER argues that a supersedeas may not 

be granted because pollution would be threatened while the supersedeas is in 

effect. See 25 Pa. Code §21.78(b). 

In ruling upon a petition for supersedeas, the Board considers the 

following factors: 

1) irreparable harm to the petitioner, 

2) the likelihood of the petitioner's prevailing on the merits, and 

3) the likelihood of injury to the public. 

25 Pa. Code §21.78(a). In addition, a supersedeas may not be issued in cases 

where a nuisance or a significant amount of pollution, or other hazard to 

public health, would exist or be threatened while the supersedeas is in 

effect. 25 Pa. Code §21.78(b). Normally, a petitioner bears the burden of 

demonstrating that the above factors militate in favor of granting a super­

sedeas. Lower Providence Township v. DER, 1986 EHB 395. However, it is not 

necessary for the petitioner to establish irreparable injury and likelihood of 

injury to the public when it is shown that DER lacked the underlying authority 

2 Technically, it appears that the land is now owned by Wayne Junk 
Company, Inc. pursuant to a deed executed by Blumenthal and Fruman in 1959 (T. 
77-78, DER amended order, paras. A, C). However, Blumenthal has not raised 
the argument that he does not own the land in either his petition for 
supersedeas or his memorandum of law; thus, we will not consider the issue 
here. 
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to take the action at isS·tle. l.Q., Ny-Trex. Inc. v. DER, 1980 EHB 355, Wiif.JiJD: 
il ,,., 

COral: Co~ v. DERt 1986 EHB 71. B'erks Products Co~p. v. DER, EHB Dock.et N'o ... 

8>9~~1-F (Opin;]€ln and Order issued October 10, 19H9). 

Applying. these standa.rds to this case, a supersedeas is warranted 

because. D£R excee'tied its jurisdiction in issuing the instant order. Th:e 

evid.ence did not establish that Blumenthal either burie:d battery ca.stngs. or 

knew at th.e time ne purchased the property of the burial of casings by the 

previou·s e.wner. Furthermore, tt:re Solid Waste Management Act, Act of J:ul'y 7',. 

1980,. P.L~ 380, as amended, 35 P.S. §6018.10'1 et seq. (SWMA), does not 

authG);ldze OER to order a person to clean up h:az.ardous waste contamtnatton 

smlely on the basis that he owns the land on which the hazardous waste is 

s ituat.ed. 

Tb.e prep.onderance of the evidence at trn:e"hearin'g established that :Mr· .• 

B l;ume:nthal did n0t :cause or contribute to the buri.a l of battery casings: whi:idt 

is the apparent cau·se of the lead contamination at the site. Battery casin:g;s 

w.ere bur i·ed Ofl the site by Max Zu.ck.e.rman ,. who sold the site to B lumenth;a l and 

Charles Fruman i:n 1957. (Appellant's Exh. A, pp .. 5-8, Transcript 8,. 13) Mr. 

Blumenthal' te·stified that he first learned of burta.l of the casings in 195'9, 

when they began to work their way to the surface. (T. 39-40) Mr. Blumentha.l 

denied that he had buried the casings, or that he knew at the time he 

purchased the property of Zuckerman's burial of the casings. (T. 9, 25) 

DER's evidence did not discredit Mr. Blumenthal's. testimony. DER· 

s.olid waste specialist Lynn E. Manahan testified regarding. the ev-ents 

prec.eding DER's order. He stated that he became involved with the site in 

August of 1988, when he i-nherited the case file from Bob Stewart. (T. 48-49-) 

The statement in DER' s order that Blumenthal disposed of batteri.es on the si'te 

was based upon imformation allegedly collected by Mr. Stewart (T. 65-67) 
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However, Mr. Stewart did not testify at the hearing. Furthermore, Mr. 

Manahan•s testimony regarding his conversation with Blumenthal in November of 

1988 did not establish that Blumenthal buried the batteries. Manahan 

testified that Blumenthal referred to the digging of a trench and burial of 

batteries by contractors Lee and Arthur Hamner. (T. 62) However, Arthur 

Hamner stated at his deposition that this work was conducted for Mr. 

Zuckerman, not Mr. Blumenthal. (Appellant•s Exh. A, pp. 5-7)3 Finally, Mr. 

Manahan did not testify that Blumenthal stated that he (Blumenthal) buried the 
' , 

batteries; Manahan testified that it was his 11 understanding 11 that Blumenthal 

had done so. (T. 62) We do not know whether this understanding was based 

upon what Blumenthal told him or whether it grew out of a preconceived notion 

which Mr. Manahan derived from reading Mr. Stewart•s file. 

Since the preponderance of the evidence indicates that Mr. Blumenthal 

did not cause the contamination, we must decide whether DER has authority 

under SWMA to order him to clean up the lead contamination based solely upon 

his ownership of the property. We find that DER lacks this authority. 

The Board recently has rejected the argument that the SWMA authorizes 

, DER to hold a person responsible for pollution on his property on the sole 

basis that the person owns the property. Newlin Corporation. et al. v. DER, 

Docket No. 83-237-W (Opinion and Order issued October 18, 1989). In Newlin 

(slip op. at 19), the Board quoted from Commonwealth. DER v. o•Hara Sanitation 

Co., ___ Pa. Commonwealth Ct. ___ , 562 A. 2d 973, , 976-977 (1989): 

Finally, DER argues that the o•Haras should be 
held responsible for violations of the Act that 
occurred on their property. We have concluded that the 
Act was not violated. Had we reached a different 
conclusion we would still affirm the Chancellor•s order 
striking the o•Haras as defendants because DER relied 

3 Mr. Hamner•s deposition was admitted as an Exhibit with DER•s 
acquiescence. (T. 5-7). 
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snl'y art the fact that the n'Ha:.ras owned the 1 and at the 
ti·me of the hearing. In doing so DER disregarded the 
r·ect·I!Jcff"~Jilettts of the Act's provi·sions. DER o.ffer·ed no 
evidewce that the"O''Haras had any knowledge of the 
Gi:pera:'t;fon:s occur!"'i:ng on thei.r land, that the operations 
did or rtla·y constitute dumping of solid waste or 
storage, treatment or, processing of solid waste, or 
that the O'Haras had given OSC any permission to 
undertake: such operations. 

(footnote omitted) 

In addition, we note that much of the discussion of this issue in 

Slumentha1's and DER's briefs centered on cases interpreting Section 316 of 

the Clean Streams Law, 35 P.S. §691.316.4 However, since DER's order was 

based solely upon the SWMA, that discussion is irrelevant to the que.stion of 

whether the SWMA authorizes DER to assign responsibility on the bare fact of 

land ownership. This statutory construction argument must be addressed before 

it iS necessary tq determine whether the Act exceeds the constitutiona 1 1 imits 

of the Commonwea1th's police powers. Moreover, as the Board pointed out in 

ffewJjn (slip op. at 19), the SWMA does not contain any provision which is 

-imilar to Section 316 of the Clean Streams Law.5 DER's discussion in its 

brief of Sections 103, 401, 501, 602, and 611 of the SWMA, 35 PS §§6018.103, 

6018.401, 6018.501, 6018.602, and 6018.611, while very thorough, does not 

persuade us that our conclusion in Newlin was incorrect. 

4 See Philadelphia Chewing Gum Corp. v. Commonwealth. DER, 35 Pa. 
Commonwealth Ct·. 443, 387 A.2d 142 (1977), aff'd sub nom National Wood 
l?tes·ervers. Inc. v. Commonwealth. DER, 489 Pa. 221, 414 A.2d 37 (1980), 
Western Pennsylvania Water Co. v. Commonwealth. DER, 1988 EHB 715, affirme'd, 
_ ... _. Pa. Commonwealth Ct. _, 560 A. 2d 905 ( 1989). 

5 sectiQn 316 states, in relevant part: 
Whenever the department finds that pollution or a danger of po llut i,on 

is resulting from a condition which exists on land in the Commonwealth the 
depa;rtment .may ·order the 1 and owner or occupier to correct the cond it i o'n in .a 
ma:n:tt~r satisfa·ctgry to the department or it may order such -owner or O'.cct~:pier 
to allow a mine ~operator or other person or agency of the :Commonwealth a'Cce:ss 
t() t:fre land to take such action. For the purpose of this section., 
'"1ar:rdowner" includes any person holding title to or having a proprietary 
;,nte-rest 1'n either surfa,ce or subsurface rights. 
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In summary, we find that the evidence introduced at the supersedeas 

hearing supports a finding that Blumenthal did not cause or contribute to the 

lead contamination on his property, and that he did not learn of the burial of 

the battery casings by his predecessor in title until after he had acquired 

the property. In addition, we find that the SWMA does not authorize DER to 

assign responsibility based upon the bare fact of land ownership. Therefore, 

it appears that Blumenthal is likely to succeed on the merits of his appeal. 

In,addition, since it appears that DER lacked underlying authority to enter 

this order, we need not determine whether Blumenthal satisfied the other 

criteria for a supersedeas. Lower Providence Township v. DER, 1986 EHB 395, 

Ny-Trex, Inc. v. DER, 1980 EHB 355, WABO Coal Co. v. DER, 1986 EHB 71, Berks 

Products Corp. v. DER, EHB Docket No. 89-351-F (Opinion and Order issued 

October 10, 1989). Therefore, we will grant Blumenthal's petition. 

ORDER 

AND NOW, this 6th day of March, 1990, it is ordered that Lawrence 

Blumenthal's Petition for Supersedeas is granted, and DER's order is 

superseded pending the disposition of this appeal. 

DATED: March 6, 1990 

cc: Bureau of Litigation 
Library, Brenda Houck 

nb 

For the Commonwealth, DER: 
Robert Abdullah, Esq. 
Central Region 
For Appellant: 
Edward B. Golla, Esq. 
Stewartstown, PA 
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INGRID MORNING 

• , ··' . 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
1 01 SOUTH SECOND STREET 

SUITES THREE-FIVE 
HARRISBURG. PA 17101 

717-787-3483 
TELECOPIER, 717-783-4738 

M. DIANE SMin 
SECRETARY TO THE BC 

v. EHB Docket No. 88-094-M 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 
and PIKE TOWNSHIP, Perm;ttee 

Issued: March 8, 1990 

OPINION AND ORDER 
SUR 

MOTION TO DISMISS 
Synopsis 

An appeal from the 11 deemed approval 11 of a proposed amendment to an 

Official Sewage Facilities Plan because of DER's failure to act within the 

time limits established in 25 Pa. Code §71.16 is dismissed, when the proposed 

amendment is treated by DER as a supplement rather than a revision. DER has 

wide latitude in determining whether a proposed amendment is a supplement or a 

revision; the sanction of ''deemed approval" applies only to a revision. 

OPINION 

Ingrid Morning (Appellant) filed this appeal on March 16, 1988, 

alleging that the failure of the Department of Environmental Resources (DER) 

to act timely upon a proposed amendment to the Official Sewage Facilities Plan 

(Official Plan) of Pike Township, Berks County, pertaining to the Hidden 

Hollow Subdivision, resulted in a "deemed approval 11 of the proposed amendment 

under the provisions of 25 Pa. Code §71.16. In an Opinion and Order issued 

October 6, 1988 (1988 EHB 919), the Board denied a Joint Motion for Judgment 

on the Pleadings for the reason, inter alia, that it was not clear whether DER 

treated the proposed amendment as a supplement or a revision. The 11 deemed 
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~1Jproval'" sanction in 25 .Pa. Co'd.e §71.16 appl je'S on-ly to DER' s failur~ :to .act 

t~;rnely with :r~·~p~ct to a revision. 

In its •Pre..;Headng Memora-ndum, fi1ed ·on Augu·st 7, 1989, D'BR made 

cle•ar that it co.nsidered the proposed amendment to be a supplement ·~ather t'lil.an 

a revisi:on. On the basis of DER':s statement., ~ppellant filed a ·Motion to 

.Oi smi s;s .on September .25, 1989. Pike Township joi~nea in Appellant's Met ion .:on 

Oct:ebeir 12 , 1 98'9. .DER filed n~o r-es.pDnse. 

The Board 'ha-s previously ruled that D,fR :has wide latitude i:~ deciid~llll·g 

wheth:er •to treat a ;pro:posed amendment to a sewa.ge fad l ities 'P la.ra a':S a 

r.evi·sion .or .a su.p·pleme·nt: Maxwell Sw.artwood v. HER, 1979 EHB .248 at 2.•54; Ke~m 

v. DER , 1'98'5 EHB 63 at 83. The Swartwood ded s ion was affirmed on ap;pe.a l t:o 

Commonwe:a H·h Cot:Jrt: 424 A. 2d 993 {19:81).. ln the exer:d se ~f its w i-·<!le 

·latitude, DER :mas deterrniriled that the propos•e .. d :amendment ~.J'il·}J.olved here .was a 

su:p;J:> Jement r.a ther than .a r.e vi s ion . As such, th:er-e ls ·no 11de.emed a·p.prowa] " 

sanction for DER'·s faHu·re to act in .a timely .manner. Since there wa:s :no 

"deeme;d -a:pp-rova l , " thepe was nothing from wh i c;h A:ppe 11 ant cou i d appea.l. 



ORDER 

AND NOW, this 8th day of March, 1990 it is ordered that the appeal of 

Ingrid Morning is dismissed. " 

DATED: March 8, 1990 

cc: Bureau of Litigation 
Library: Brenda Houck 
Harrisburg, PA 

sb 

For the Commonwealth, DER: 
Norman Matlock, Esq. 
Eastern Region 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 

SOUTH HUNTINGDON TOWNSHIP 
BOARD OF SUPERVISORS 

101SOUTHSECONDSTREET 
SUITES THREE-FIVE 

HARRISBURG. PA 17101 
717-787-3483 

TELECOPIER: 717-783-4738 

M. DIANE SMITH 
SECRETARY TO THE BOt 

v. EHB Docket No. 87-245-R 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES Issued: March 8, 1990 

A D J U D I C A T I 0 N 

By the Board 

Synopsis 

The appeal by the South Huntingdon Township Board of Supervisors 

(
11 Township") from the Department of Environmental Resources 1 order directing 

the township to amend its Official Sewage Facilities Plan is dismissed. 

Township has not shown DER abused its discretion in issuing this order. 

Township has also failed to show any reason why the property owner 1 s proposal 

of sewage treatment through use of a small conventional sewage treatment 

plant should not be conceptually approved as a revision of Township•s Official 

Sewage Facilities Plan. Conceptual approval leaves to be addressed at a later 

date both the effluent limitations necessary to protect public health and 

specific treatment technology. 

197 



lNTROIUJCTlON 

Tbis martlber begam on .~une 19, 1987, wli!·em Towns:hip fil,ed .a noti:c.e of 

~~a l from time i s.suance by DER .of an order to 'FGwnsh ip under the Pe:nn:~yijv.a>n.d>.a. 

S~wa.ge Facilities Act, Act of Janua.ry 24, 196.6, P.L. 1535,· as amended., 35 P.S,.. 

'§7'50.1 et seq. {"'SFA"). The DE·R order of ·May 2:6, 1987, di'rects Town:slrirp to 

amend its Official Plan For Sewage Disposal within Township ("Offici.al S~wa:g'e 

Facilities Jlllan") to authorize s.ewage disposal via installation of a 11packag:e11 

sewag·e treatment plant to serve property owned ·by Millstone Enterpris.es, Irrcc. 

~on wbich Richard and Robert Birds.ey.e ("Birdseye"} o.perate an "adult" 

bookstore. This enterprise appears to be tne sjn:gularly unpopula.r drivtn.g 

force be·hind this appeal.! After use of an on-lot subsurface disposal system 

and treatment of s.ewage with a septic tank-sand filter-chlorinator were both 

examined and rej:ected by Township, Millstone s.ou·gjht Township's conceptual 

app.r;QvaJ for an installation of a small "packa!!Je" s.ewage treatment plant which 

would discharge treated effluent to the surface waters of the Commonwealth .• 

Township refused comment on this proposal so Millstone asked DER to order 

Township to amend its plan approving this concept. Prior to issuing sucm an 

Order, DER sought and received comments on this concept from Township. DER 

evaluated Towns.hip's comments pursuant to 25 Pa. Code §71.17 and based 

thereon, directed Township to approve the concept of use of this method of 

sewage treatment. No approval of the effluent limitations needed to protect 
' 

public health as to the plant's discharge has been sought by Millstone or ' 

~irdseye or given by DER, no•r has DER been solicited to approve or ~isapprove 

any proposals for the type of hardware needed to be installed to consistently 

1 The nature of this enterprise has been tarked around in the parties' 
pleadings and briefs without being identifie·d except in Exhibit C-3. Issue·s 
of leca l opposition to such an enterpri·se in the township versus freedom of 
sp.eed1, etc. cannot and have not played any role in our review of DER's Order. 
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achieve any such limitations. 

After the parties filed their respective Pre-Hearing Memoranda, 

counsel for Township and DER agreed to nineteen stipulations of fact which 

were received by this Board from the parties on March 9, 1989. Thereafter, on 

March 14, 1989, this matter came to be heard before the Honorable William A. 

Roth, formerly a member of this Board. At that hearing DER called only one 

witness to testify. Township offered no evidence except through 

cross-examination of DER's witness. 

DER filed its post-hearing brief on August 21, 1989. Township's 

brief was received September 18, 1989 and DER's Reply to Appellant's 

Post-Hearing Brief was received on October 2, 1989. 

Mr. Roth departed this Board without first preparing an 

adjudication.2 

After a full and complete review of the record in this matter we 

enter the following findings of fact. 

FINDINGS OF FACT 

1. Appellant is Township, a second class township in Westmoreland 

County with an address of RD #1, Box 133, West Newton, PA. (Page 1 of DER's 

Order and Appellant's Notice of Appeal) 

2. Appellee is DER, an executive agency of the Commonwealth of 

Pennsylvania vested with the authority and duty to administer and enforce the 

Clean Streams Law, the Act of June 22, 1937, P.L. 1987, as amended, 35 P.S. 

§691.1 et ~· ("Clean Streams Law"); the SFA; Section 1917-A of the 

Administrative Code, the Act of April 9, 1929, P.L. 177, as amended, 71 P.S. 

2 This Board may issue an adjudication where the member who heard the 
testimony has departed without drafting the adjudication. Lucky Strike Coal 
Co. et al. v. Commonwealth, DER 119 Pa. Cmwlth. 440, 547 A.2d 447 (1988). 
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§510-17 ("Administrative Code"); and the rules and regulations promulgated 

pur.·s<11ant to the·s·e statutes. (Stipulation of Facts)J 

3. No public sewage treatment facilities are presently available to 

serve property in the Yukon area of Township. (Stipulation of Facts and 

Exhibit C-3) 

4. On February 20, 1985, Application No. C32108 for an on-lot sewa\ge 

disposal system permit for a piece of property in the Yukon area of the 

Township owned by Millstone Enterprises, Inc~.("Millstone"), was denied by 

Township. (Stipulation of Facts and Exhibit C-3) 

5. On March 15, 1985, DER's Soil Scientist, Jay Weaver, evaluated 

the Millstone tract ("Site") for its suitability for an on-lot system and 

concurred with the Township that the site was unsuitable for any on-lot sewag·e 

disposal system. (Stipulation of Facts and Exhibit C-3) 

6. On or ffbout September 25, 1985, Millstone submitted to Township a 

Planning Module for an alternative means of sewage treatment for the site in 

Yukon. The proposed new system used a septic tank and sand filter with a 

chlorinated discharge. Millstone also sent a copy of this Planning Module to 

DER. (Stipulation of Facts and Exhibit C-3) 

7. On or about September 27, 1985, Township denied Millstone's 

Planning Module, stating as the reason for denial that the system would be 

located in a floodplain. (Stipulation of Facts and Exhibit C-3) 

8. On October 7, 1985, DER returned the Planning Module to Millstone 

with accompanying correspondence indicating that DER could not accept the 

Planning Modules without municipal approval. (Stipulation of Facts and 

3 The parties' joint stipulation of facts, which is also Board Exhibit No. 
1, is hereinafter referred to as "Stipulation of Facts." As used in this 
adjudication NT followed by a number herein refers to pages of the hearing's 
transcript. 
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Exhibit C-2) 

9. Under cover of a letter dated December 10, 1986, Millstone 

submitted a Planning Module to Township as a proposed revision to Township's 

Official Sewage Facilities Plan. The Planning Module proposed building a 

private sewage treatment plant at the site to serve a bookstore which is 

located thereon and operated by Birdseye. (Stipulation of Facts and Exhibit 

C-3). 

10. Township did not adopt this proposal as a revision to the 

Township's Official Sewage Facilities Plan. (Stipulation of Facts) 

11. On February 4, 1987, Millstone submitted a private request that 

DER order Township to revise its Official Sewage Facilities Plan to reflect 

approval of the concept that Millstone could install a private sewage 

treatment plant as the method of providing sewage treatment for wastes 

generated at the bookstore. (Stipulation of Facts and Exhibit C-3) 

12. By letter dated February 24, 1987, DER notified Township of 

Millstone's private request to DER to order Township to revise its plan. 

(Stipulation of Facts and Exhibit C-4) 

13. Pursuant to 25 Pa. Code §71.17, DER requested that within thirty 

(30) days, Township state any reasons why the DER should not issue such an 

order. (Stipulation of Facts and NT 21 and 22) 

14. Township's response to DER expressed concern about the issuance 

of a permit for an interim holding tank, objected to Millstone's failure to 

file an application for a National Pollutant Discharge Elimination System 

("NPDES") permit simultaneously with this request, and stated that the sewage 

treatment plant would be located within a floodplain. (Stipulation of Facts, 

Exhibit C-4 and NT 22) 

15. Under procedures to administer the SFA and the Clean Streams Law, 
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DER, cannot accept an NPDES permit application for Millstone's p.rop.o.s,e.d.pJ.antr 

u.ri''tf1;'f th·e, .Plarr:r:t<;i,rtg: Module:sr h:ave been off;icialTy adopted as a P·lan Revisfbn; or 

s~utp'fj\leme·nt to the:· Townshi'p O'ffic:ial Sewage Facilities Plan. (Sti'pu:la-tibr:r of.f 

Jia·cfs~ and:· N·r 11) 

16.. The i'ssue of the installation of the' sewage treatment p lar:r.t 

W'ithin a floodplain is not a planning issue·, but is an issue reviewed w-i·thirr 

DER wheh NPDES and Part II Construction Permit Applications are received by 

D·ER from the. permit applicant. (Stipulation of Facts. and NT 25) 

17. there a•re no applicable zan i ng or su.bdi vis. ion regulations 

covering the site. (Sti.pulation of Facts and NT' 27) 

ta:. On or about May 26, 1987, DER,. pursuant to its authority under 

SeCtions 3, 203, 402 and 610 of the Clean Streams Law, Sections 5 and· 10(1) ofi 

th'B' SPA, and Section 1917-A of the Administrative· Code, issued an order to 

Town-ship to revise fts Official Plan to reflect approval of a se.wage treatme:mt 

plant to be installed at the site in Yukon as set forth in Mill stone's 

Planning Module. (Stipulation of Facts, Exhibit C-5 and NT 27 and 28) 

19. Approximately six months after the order was issued to it, 

township he.ld a public hearing, and on November 26,. 1987, issued a letter to 

DER declining to approve Millstone's proposal for sewage treatment as ordered 

by DER for the reasons contained in that letter. (Stipulation of Facts, Exhibit 

A~1 and Nl 52 and 53) 

20. Township has an Official Sewage Facilities Plan for the Yukon 

area of rownship which was prepared on its- behalf by Westmoreland County; 

that plan proposes the installation of a sewage treatment plant to serve the 

Yukon area. (Connn. Exhibit C-1 and NT 12 and 13) 

21. Township has not implemented this Plan as to the Yukon Area. 

(NT-27) 
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22. By issuance of its order to Township, DER did not approve 

construction of a particular sewage treatment plant. It only approved the 

concept of treatment by this method. (NT 28 and 44) 

23. Construction of any particular sewage treatment plant is a 

three-stage process in terms· of DER review. The first stage involves the 

modification of the municipality's plan to show how sewage treatment and 

disposal will be accomplished. After this, a municipality or private person 

applies to DER for an NPDES permit and in this permit, when issued, DER sets 
' 

treatment plant effluent limitations. Then, in the final stage, with those 

limits in hand, the applicant submits an application to DER for a Part II 

Construction Permit showing the proposed plant design. This sequence is 

followed because a plant cannot be designed until after the effluent 

limitations are established. (NT 11, 28, 29, 37, and 38) 

24. Issues as to the degree of stringency of effluent limits or 

whether the plant design is adequate to achieve them are not considered by DER 

until applications are submitted for the NPDES and Part II permits. (NT 29) 

25. In the event the permittee goes bankrupt, quits, abandons or 

ceases to operate the plant, once installed, DER may seek to have the munici­

pality assume the responsibility for operating the plant. (NT 29 and 30) 

26. In the future, DER would only ask Township to operate, maintain 

and repair a sewage treatment plant serving this site if the plant's permittee 

failed to do so and DER could not compel the permittee to do so. (NT 75) 

27. Modification of the Official Plan is not a commitment of 

Township's tax revenue for purposes of treatment, plant operation and 

maintenance. (NT 30) 

28. At the time DER issued its order to Township, it did not know 

whether or not it would ultimately be able to issue either an NPDES permit or 
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a Part II pe.rmit for a sewage treatment plant a~ this location. (NT 3'Cf) 

29.. In th,e future., DER could deny .an appHcati.on for an NPDES pe:rmit 

for ,a sew:age discharge from this location. (NT '771) 

DISCUSSION 

Where DER issues an order to a municipality to revise its Official 

Sewage Facilities Plan, and the municipality appeals, it is the mun ici1pa 1 ity 

which bears the burden of proof. Lower Providence Township v. DE'R, 1986 EHB 

B02. To prevail.,· Township must show an abuse of discreti·on or a violatiun >by 

DER of a statute or regulation. Coolsprina Township v. DER, 1983 EHB 151; 

Lower Providence Township v. DER, supra. 

Township's Post-hearing Brief raises four separately numbered issues .. 

They are: 

L DER' s order seeks to preempt the Township's 
authority under the Second Class Township Code to act to 
preserve the 1health of its citizens. 

2. DER's .order seeks to preempt the Township's 
power to manage and control disposal of Township tax 
funds. 

3. DER's order seeks to abrogate the Township's 
discretionary powers granted it under the Sewage 
Facilities Act, and 

4. DER's insistence on approval of a revision to 
the Township's Official Plan creates constitutionally 
invalid spot zoning. 

Because any issue not raised in Township's post-hearing brief is 

deemed waived under Lucky Strike Coal Co. et al. v. Commonwealth. DER, supra, 

our job is to examine these four issues. 

Before reviewing the Township's arguments, we must clarify what we are 

dealing with by way of a plan revision. Pursuant to Section 5(a) of the SFA, 

35 P.S. 750.5(a), the Township had to promulgate its official plan for how 

sewage services would be provided in such a reasonable time as DER prescribed. 
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This plan was proposed and specified construction of a municipal sewage system 

to serve this area. The plan was not implemented for the Yukon area of the 

Township. No such system was built. Since the plan was not implemented, 

there was no approved method of sewage disposal for Millstone's property, so 

as to present and future uses thereof, the plan was inadequate. Under 25 Pa. 

Code §71.12, municipalities must revise their plans when they are inadequate 

to meet sewage needs. Under 71.14, a property owner may seek an order from 

DER (such as that under appeal in the instant case) to a municipality to 

revise its plan on a showing that the existing plan is not being implemented 

or is inadequate even if implemented, to meet the property owner's needs 

(assuming a prior unsuccessful demand by the owner to the municipality to 

revise its plan to meet the owner's needs--which the municipality does not 

respond to). 

In turn, as spelled out in the subsections of 25 Pa. Code §71.15, when 

DER receives such a request, it investigates it, and takes and evaluates 

municipal comments on the owner's request for such an order. Thereafter, it 

either rejects this request (thus finding there is good reason not to order 

such a revision) or issues its order requiring the municipality to revise its 

plan at least to the degree necessary to allow the property owner to utilize 

his property as planned. 

Having said this, we must now turn to the issue raised in the 

Township's brief. 

SPOT ZONING 

It is difficult for the Board to see the merit in this argument as 

advanced by Township's counsel, in light of the Joint Stipulation of Facts 

submitted to this Board by DER and Township. (Exhibit B-1) According to 

paragraph 17 of that stipulation: 
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"17. There are no applicable zoning or 
subdivision regulations applicable for :(:Mn llstone 's] 
site." 

Hav ~·ng s.o stipulate d., it appears to us that the on J y way such ·aR 

argument holds merit is if we ass·ume that Township is authorized to co:ntroa 

'"z.on1·rlg" in the township throug.h use of the p lanlfling re.qu iroements t:l'nder the 

SFA and applicable regulations. Unfortunately, Township's counsel ha<S :poimtted 

to nothin·g in the legislation and regulations and the Bo.ard can find nothin:g 

thenein which ·authorizes their use for "zoning." In passing both this Act .anrl 

the :Clean Streams Law, the legislature did not su·g:gest that the purpose of 

~either statute was to address zoning matters. 

Tihe definition of "zoning" cited in Township's Brief suggests 

legi:slathte decisions by Township on zoning but no role in imp1ementiiAQ a 

co.mpr.ehensive land developme,nt plan for either :O£R or Township under the SFilL 

This is because sewa'ge planning and the planning involved in zoning are not 

identical. Moreover., DER i.s not contending it can overruile zoning laws through 

issuance of orders under the authority of these acts. Rather DER contends., 

.and properly S0 1 that zoning may be a local .issue but sewage planning is not. 

:Community College .of Delaware Co. v. Fox, 20 Pa. Cmwlth. 33.5, 34.2 A.2d 468 

(1975) and Gerrit J. Betz v. DER, 1980 EHB 107. Clearly in sewage planning 

local land use and zoning requirements must be taken into account, but not to 

the exclusion of all other factors. It is one of many factors to consider and 

'broader concerns t:han solely zoning issues are evaluated in the sewage 

planning process. See 25 Pa. Code §71.21 ,and 71.32.4 

Finally even if we ignore all of the above, Township's argument is 

4 Even :if a 1 oca l zen i ng ordinance was in place, DER cou 1 d pr.eempt it 
insofar as it hinders DER' s performance ,of its duties under the Clea.n Streams 
Law and Sewage Facilities Act. Butler Township Board of Supervisors v. 
Commonwe,alth, 99 Pa. Cmwlth. 239, 513 A.2d 508 (1986). 
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illogical. Township has in place an Official Sewage Facilities Plan for this 

portion of the Township. (NT 12 and 13) Township has failed to implement 

that plan to provide sewage disposal here. (NT 27) Ignoring this failure, 

Township's argument says Township should be able to "spot deny" plan revisions 

to the unimplemented plan, thus selecting on a case-by-case basis, who can 

develop their property, by controlling who can sewer their property. This is 

exactly the type of "spot zoning" which the courts have repeatedly struck 

down. 

DER is not spot zoning through the mechanism of this Order. Township 

may wish to fight zoning battles with Millstone or Birdseye. If it does, it 

must do so elsewhere. It cannot do so in this appeal. 

TOWNSHIP DISCRETIONARY AUTHORITY 

With regard to this contention, Township argues that DER cannot 

abrogate the township's responsibility for planning under the SFA by requiring 

Township to adopt this specific revision to its plan. Township believes it 

has "technically competent discretion" to refuse amendment of its adopted but 

unimplemented plan. 

Perhaps if Township's Official Sewage Facilities Plan were adopted 

and in the process of implementation this argument would have some attraction. 

At least if this were the case, we would have to pause to wonder why DER would 

approve any plan A and allow Township to partially complete its 

implementation, then direct it to implement plan B. Here, however, there is 

no evidence of commencement of implementation of Township's plan by Township. 

We have no proposal from Township of an alternative to that plan either. Thus 

Township's initial unimplemented plan, while undoubtedly important when 

created, is of questionable current validity vis a vis this revision. 

As should have been pointed out by DER's Briefs, the SFA does not vest 
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this Township with independent discretionary authority to refuse to amen~ its 

plans. Secti1>n 5 of the SFA, 35 P.S. ~750.5 mandates adoption of a munkipal 

plan and its ·revision when required by the rule:s and regulations or an order 

from DER to rlo so~ DER's authority to issue such orders is found in Section 

10(1) of thi·s Act ,, 35 P.S. §750.10(1). As backup authority thereto, DER is 

empowered by Section 203(b) of the Clean Streams Law, 35 P.S. §691.203(b) to 

issue ~uch orders to municipalities regarding sewage co~lection and treatment 

as are necessary to assure that there are adequate sewage systems to meet 

present and future needs. Neither piece of legislation gives the Township the 

last word on sew.age planning. That word was given to DER .• Accordingly, 

unless T:.ownship points to something specific, its unsubstantiated claim of 

technically competent discretion fails. 

Further, OER's order only requires Township., in revising the plan, to 

approve the -concept 'Of this approach to treatment. DER's order does not 

remove the requirement that Millstone secure from DER both NPDES and Part II 

permits prior to bui~ding and operating this plant. The order does not 

prevent Township from appealing to this Board from any DER decision to ,ssue 

either .of these permits in the event Millstone applies for them. The order 

does not remove any obligation Millstone has to comply with any municipal or 

county ordinances to meet present and future sewage disposal needs or to 

comply with any other ordinances. Further, Section 10 of the SFA, 35 P.S. 

§750.10, places not only the power but also the duty onDER to order To.wnshi·p 

to submit its Official Sewage Facilities Plan, and revisions thereto and to 

implement those plans as revised. Thus, DER is legislatively mandated to act 

as it did here as long as this case's facts so warrant. 

The facts warranted the order. Millstone initially sought approval 

for an on-lot system to serve this bookstore, but was properly denied a permit 
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for such a system by Township. Next Millstone sought Township approval of a 

planning module which would have revised Township's official plan when 

approved, to authorize the concept of sewage treatment for Millstone through a 

septic tank-- sand filter--chlorinator system. (If this would have been 

approved, Millstone could have then applied to DER for NPDES and Part II 

permits for that system.) Township rejected that module because the system 

would be in a flood plain. Having had its first two proposals successfully 

blocked by Township, in December of 1986 Millstone proposed to Township that 

Township approve a planning module through which Township's Official Sewage 

Facilities Plan would be revised to conceptually authorize treatment of 

Millstone ' s sewage in a small sewage treatment plant serving this property. 

When Township failed to act on Millstone's proposal, it sought an Order from 

DER to Township to approve it. DER's Order did not address any other issue. 

Nor does it authorize violations of the Clean Streams Law or the SFA by 

Millstone, Birdseye or others. Thus the sole question as to the alleged 

abrogation of Township's technical competence is its ability to reject this 

proposal for reasons relating to this concept rather than rejecting it because 

Township could be unhappy in the future if, in response to an application for 

permit, DER mandates specific effluent limitations or approves a particular 

treatment plant design. 

Township has not offered any objections to use of this method of 

treatment to either DER or this Board. Moreover as we have previously stated, 

DER must exercise independent judgment in reviewing plan revisions. Township 

of Heidelberg et al. v. DER, 1977 EHB 226. While it must consider municipal 

comments on the proposal, its review thereof goes beyond such comments and 

here it considered the timely comments (see footnote 6) before issuing this 

Order. See Dwight L. Moyer Jr. et al. v. DER, Docket No. 86-641-W 
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(Ad,judicatfen issued August 10, 1989). Accordingly, Township must be he:l;d\ 'ltlDl 

til~~-e: faiTe·d tO'· meet its burr·den of proof fn regarcl ta· this is·sue• .. 

PR:EEMPTlON OF CONtR.O.L OVER DISBURSAl QF TAX. Dtli!.ILARS· 

rownship''s Brief argue'S that DEft's orde·r requiTing Township to a'J)proNe 

this eG>ncep~ of sewage treatment is an. attempted preemption of Townsb;i'p·, p.owef'' 

to control disbursal of tax revenues. To reach this conclusion, Township· 

a·r·gues that if Township approves, this concept and' then Mtllstone secures the 

two required permits from DER, Mi Tlstone can bu·i ld this s.ystem. If the·re.aft:e:r.,, 

M'ills:tone fai·ls to operate or maintain it and DER is unsuccessful in fo:rcing; 

M'iTlstone to again operate or maintain it properly, DER may require Township> 

to maintaiA or operate the· plant. In turn, Township' says th.at if this occurs, 

it wi: 1 T cause the expenditure of these tax revenues and thus this orde.r is 
'\r':·;./. 

seek i~ng to preemp:t this power. 

In de.a.ling w·ith such specu.lation, the old saying "If the dog had ru:rn 

faste•r, it would have caught the rabbit" comes to mind. co,nsidering the cba:in 

of events, a 11 of which must occur before these tax dollars need be s.pent by 

Township, it appears that at least.at this time in this concept's life, 

Township's argument reaches too far. 

Aside from the fact that it is speculative, the tax disbursal argument 

does not stand up to close examination. There is no question that OER h:as the 

authority under the Clean Streams Law and the SFA to order Township to· take 

the steps necessary to revise its plan so that a property owner may build a 

sewa:g·e system to serve existing or future sewage disposal needs within the 

township. Commonwealth v. Derry Township, 466 Pa. 31, 351 A.2d 606 (1976),. 

Butler Towns,hip Board of Supervisors v. Commonwealth, supra. Further, it is 

clear that ju·st because compliance with such orders may require the 

expenditure of tax money for preparation of the revisions or for municipal· 
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construction and operation of a sewage system does not render the orders 

unlawful. Derry Township, supra, Butler Township Board of Supervisors, supra, 

Commonwealth ex rel Alessandrone v. Borough of Confluence, 427 Pa. 540, 234 

A.2d 852 (1967). Finally, even if Township were to allege financial 

impossibility in an attack on this order, it is not a defense which may be 

raised at this time. Ramey Borough v. Commonwealth. DER, 15 Pa. Cmwlth. 601, 

327 A.2d 647 (1974), aff'd, 466 Pa. 45, 351 A.2d 613 (1976) 

In short, contrary to Township's argument, its control over its tax 

revenues is neither absolute nor in a vacuum. Its control over this money is 

not paramount to its obligations as a municipality to comply with legislative 

determinations of statewide goals and legislatively mandated systems to 

achieve them. Just as all of its citizens have obligations to Township, so it 

and they have obligations as to compliance with legislative mandates such as 

the SFA and the Clean Streams Law and the regulations promulgated thereunder, 

even if tax dollars must be expended to do so.5 

PREEMPTION OF TOWNSHIP AUTHORITY 
TO PROTECT PUBLIC HEALTH 

With this argument, Township suggests that its authority under Section 

702 of the Second Class Township Code, 53 P.S. §65729, to make regulations to 

protect public health and safety and to act to secure public safety is 

jeopardized if the supervisors are required to approve this project without 

knowing what is to be built by way of a plant. 

5 Many steps could also be taken by the Township to insure sufficient 
funds exist outside of tax revenues to operate and maintain this plant. As an 
example, a township might assume ownership and control over a treatment plant 
and bill the plant's customers at a rate sufficient to pay for the plant 
acquisition costs and the current operation and maintenance costs, as well as 
to create a financial reserve against future bad debts and plant replacement 
costs. 
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fit§ set forth above; the only evidence i nt·roduced fnto the reco:rd. sb61WS 

-tt.w~t. whitt is iln< d:ispute b:e't<e~ fs neither· a DER dec:i&sdi<::m on the <lfegree of 

t:re·8ttlle'r'l't tff!'C:essary to pr·ot~ct pu:fu'Ti.c ~eGt;lth. no.r· wJtt:e:tlfl~r D.ER.,. havi,ng: sp;e'C·'fifilea 

t'tl'e de!lf'~'e of tre'afment I ha's: app¥·o·v·ed: a· tY"ea.tmen:t: S.)'S·tem which win CO'Al­

si·s:t~tt'l)l: p:roduce: this degree of treatment. Wha1i: is dfsputed is, whe.th:e:r·, 

fiavi:ng: co;nclud'ea; on-lot systems and septic tank-· .. 5\a:rtcf fi lter--chlorir:ra:tar 

s.yst~ms a1re not suitable for th!is site, it is pii"O''Ji)'er to cone Tude that 

(co'nce:p.tua.lly, only),. conventiona.l sewage treatmem·t i:s: a suitable treatment: 

opt1on·~ Of course, decisions on treatment techn"''1iogy and effluent Hm·itation·s. 

rfftllst fie m~de before any S·ystem carl' be built. Th~y, ar·e not in dispute· now, 

~0wever' 1 because they have not been made yet. M(jreover, a·s testified to by 

OE.R's Jack Crislip, DE:R cannGlt and will not make those decisions until an 

appHcatton for the NPDES permit and the subse,qn'eftt application for the 

sep'arate· Part II permit have been submitted to i't .. 

Also, as set forth earlier in this adjudication, a decision by DER on 

the merits of any app1ication for either an NPDES. or Part II permit is 

appealable to this Board. Any person or municipality with standing, who is 

aggtilved by DER's decision on such an application for permit, may then 

appeaL Thus, we repeat that if Township is dissatisfied as to effluent 

limitatiQhS when set or the "nuts and bolts" when and if approved, it is not 

prohibited from challenging those decisions at that time by a timely appeal 
' 

here; Nor is it foreclosed by approval of this module from filing suit to 

enforce th~ Clean Streams Law as to any violations subsequently occurring at 

any sewage treatment plant Millstone may build, since under Section 601 of 

that 1eglSlatiofl; 35 P.S. 691.601, Township is specifically empowered to 

212 



enforce that statute as to violations impacting on its residents.6 

Finally, nothing in this order prohibits Township from passing any 

lawful regulations not in conflict with 25 Pa. Code §71.17 and the statutes, 

to promote health and safety in the Township pursuant to Section 702 of the 

Second Class Township Code. 

Section 702, when quoted in full, authorizes Township: 

To make such regulations by ordinances. not 
inconsistent with state laws or regulations, as may be 
necessary for the promotion of the health, cleanliness, 
comfort and safety ~f the citizens of the township. 
(emphasis supplied} 53 P.S. §65729 

Thus under this statute, Township's power to act is not absolute. 

Township's power to act is preserved except where it refuses or fails to act 

in conformance with the laws of the Commonwealth. These laws include the SFA. 

6 Township's Brief on this fourth issue references Exhibit A-1 as 
detailing the reasons that the module's concept should be rejected. We will 
not consider the issues raised therein in adjudicating this matter. As 
directed by the regulations, DER asked Township to comment on Millstone's 
proposal before it issued this Order and Township gave DER its reasons for 
opposing same (See Commonwealth Exhibit No. 4). Thereafter, when DER rejected 
these reasons and issued this order, Township set forth its reasons for appeal 
from DER's order in its Notice of Appeal and in its Pre-Hearing Memorandum. 
None of these three documents reference Exhibit A-1 and the points raised 
therein. These omissions alone are enough to warrant our finding that it 
cannot be brought up out of the blue at the hearing and post-hearing stage. 
Moreover, while allegations are made in Exhibit A-1, the only testimony on 
this Exhibit and its allegations is from DER's Jack Crislip. Crislip 
acknowledges DER received the document which is Exhibit A-1 and that he read 
it. He did not speak to the allegations themselves (NT 62). Since Township 
bears the burden of proof here according to Lower Providence Township, supra, 
for it to meet its burden of showing the Board that DER abused its discretion, 
the Township must do more than show that at some point after the order's 
issuance it sent Exhibit A-1 to DER. 

7 We are surprised that Township's counsel would base Township's argument 
on this statute and attempt to buttress his argument by quoting part of the 
statute while deleting the emphasized materials which are on point. When the 
deleted material is reinserted, it destroys any validity his argument might 
have otherwise had. Moreover, no attorney's credibility before this Board is 
enhanced when this type of conduct occurs. 
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And, although the burden of proof is Township's, no evidence has been off·er,ed 

an.which to bas.e a conclusion ,that the ordinance procedure outlined in 

Sec;Uo:n 7'02 is inadequate to protect the hea.lth and ·safety of Townsh1p'':S 

T'esidents or prevents Towns·hip from adopting or enforcing loca 1 ordinances 

enacted to accomplish this purpose. 

Since Township has not offered grounds on which we can reverse DER, we 

must :reject this appea 1. 

. CONCLUSIONS OF LAW 

L The Environmental Hearing Board has jurisdiction over the parti.e·s 

and subject matte<r of this proceeding. 

2. Township has the burden of proving that DER abused its discretion 

i.n this case. 

3. DER Jomplied with the applicable stat:Jtes and regulations in 
I 

issuing this order to Township. 

4. DER did not engage in spot zoning by issuing this Order. 

5. In issuing this order, DER did not abrogate any power granted 

Township under the Sewage Facilities Act. 

6. Issuance of DER's order to Township did not preempt Township's 

power to manage and control township tax monies. 

7. DER's order does not preempt Township's authority under the Second 

Class Township Code to protect the health of its citizens. 

8. Township has not met its burden of proof that DER has acted in 

violation of law or abused its discretion in issuing this Order. 
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ORDER 

AND NOW, this 8th day of March, 1990, it is ordered that Township's 

appeal is dismissed. 

DATED: March 8, 1990 

cc: Bureau of Litigation 
Library, Brenda Houck 

For the Commonwealth, DER: 

nb 

Donna J. Morris, Esq. 
Western Region 

For Appe 11 ant: 
John W. Pollins III, Esq. 

and 
Frank P. Anto, Esq. 
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MANOR MINING & CONTRACTING CORPORATION 

v. EHB Docket No. 86-544-F 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES Issued: March 9, 1990 

OPINION AND ORDER SUR 
MOTION FOR PARTIAL SUMMARY JUDGMENT 

AND MOTION TO LIMIT ISSUES 

By Terrance J. Fitzpatrick, Member 

Synopsis 

A motion filed by the Department of Environmental Resources (DER) for 

partial summary judgment and to limit issues is granted in part and denied in 

part. DER has authority under federal and state law to impose a water 

quality-based effluent discharge limitation which is more stringent than a 

technology-based limitation when setting forth requirements in a National 

Pollutant Discharge Elimination System (NPDES) permit. However, the Mass 

Balance Equation (MBE) is not approved of as a matter of law as the correct 

and appropriate method in deriving water quality-based effluent discharge 

limitations. Whether the limitation was properly derived is a question of 

fact. Finally, DER's application of the more stringent water quality-based 

effluent limitations did not deprive the permittee of its constitutional 

rights to due process and equal protection of the laws. 
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OPINJON 

This action i nvo lv'es an appeal of an NPDES permit, which was p<n··t of 

a comprehensive Co&l Mining Activities Permit, issued by DER to the appellant, 

Manor Mining and Contracting Corporation (Manor). The permit, which was 

issued on August 20, 1986, contained discharge limitatio.ns for iron and 

manganese at certain of Manor • s outf a 11 s. 

Manor filed its appeal of this NPDES permit on September 22, 19:86, 

objecting to the effluent limitations for iron and manganese set forth in the 

permit. Subsequently, the parties stipulated to narrow the controversy to the 

imposition of water qual ity-hased effluent 1 imi.tations for manganese and iro,n 

discharges at a single outfall. 

Manor contends in its appea 1 that the effluent limitations for the·se 

elements are specifically set by regulation, and that DER erred as a matter of 

law in requiring stricter effluent limitations than those annunciated in 2.5 

Pa. Code §89.52(c)(2) and (3), as promulgated unde:r the Clean Streams Law 

(CSL), the Act of June 22, 1937, P.L. 1987, as amended, 35 P.S. §69l.l,U 

Manor alleges further that no factual or legal basis exists for the 

more stringent standard DER imposed, and so DER's action was not supported by 

substantial evidence. The appeal characterizes DER's action as a unilateral 

modification of a permit, which violates Manor's constitutional right to due 

process of law and equal protection. 

1 25 Pa. Code §89.52 (c)(2) and (3) sets out technology-based effluent 
limitations for discharges of manganese and iron: · 

"Any discharge from the permit area shall comply with the following 
discharge limitations: . 

(2) There shall be no discharge of water containing a concentration 
of iron in excess of seven milligrams per litre. 
(3) There sha.ll be no disch&rge of water containing a concentration 
of manganese in excess of four mi 1l igrams per litre." 
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On March 31, 1989, DER filed a Motion for Partial Summary Judgment 

which this Board now addresses.2 Specifically, DER moved for summary 

judgment on the following points: (1) that DER has authority to impose water 

quality-based effluent limitations for iron and manganese which are more 

stringent than the technology-based limitations found in 25 Pa. Code §89.52 

(c)(1)-(5), if supported by substantial evidence;3 (2) that DER has 

authority at law to employ the MBE in deriving water quality-based limita­

tidns;4 and (3) that DER's action did not violate Manor's constitutional 

rights to due process and equal protection of the laws. 

In response to DER's motion for summary judgment, Manor filed an 

answer on April 20, 1989, arguing that issues (1) and (2) may not be disposed 

of on summary judgment because each involves disputed material facts and issue 

(3) may not be disposed of on summary judgment because to do so would deprive 

Manor of its constitutional right to a hearing on the merits. 

This Board may grant summary judgment on an issue if the pleadings, 

depositions, interrogatories, admissions on file, and affidavits submitted 

show no genuine dispute as to any material fact, and the moving party is 

entitled to summary judgment as a matter of. law. Pa. R.C.P. 1035 (b); Robert 

2 DER's motion was styled as a "Motion for Partial Summary Judgment and 
Motion to Limit Issues." Since we are addressing the Motion for Partial 
Summary Judgment, it is unnecessary to rule on the Motion to Limit Issues. 

3 Water quality-based effluent limitations are designed to protect the 
designated uses of the receiving stream. The stringency of these limitations 
will vary case-by-case depending upon the degree of stringency necessary to 
protect the designated uses, and the amount of pollutants already in the 
stream. Technology-based effluent limitations, as the name implies, are based 
primarily upon the ability of pollution control technology to remove 
pollutants from a discharge. 

4 For a description of the MBE, see Mathies Coal Co. v. Commonwealth, DER, 
Pa. ___ , 559 A.2d 506, 509, note 3 (1989). 
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C. Penoyer v. DER, EHB Docket No. 88-168-M,. Sept. 25, 1989. However, the 

Board must appraise the facts in a light most favorable to the non-moving 

party. Robert C. Pennoyer v. DER, 1987 EHB 131; Marco Corp. v. DER, EHB 

Docket No. 88-16$~M, Sept. 25, 1989. 

Applyin9 the standards for summary judgment to the issues before this 

Board, we grant summary judgment as to issues (1) and (3), and deny it as to 

,issue (2). We address each issue separately. 

Issue (1): Whether DER has authority to impose water quality-based 

effluent 1 imitations which are more stringent tha·n the technology-based 

effluent limitations listed in 25 Pa. Code §89.52. 

In determining whether or not DER is entitled to summary judgment on 

this issue, we must consider whether, as a matter of law, DER had authority to 

impose the stricter water quality-based effluent limitation, or whether 

resolution of this issue is encumbered by a factual dispute. An 

appraisal of the regulatory scheme promulgated to enforce the CSL indicates 

that DER is required to apply the stricter standard, whether water 

quality-based or technology-based, if such standard is derived in conformity 

with the regulations. DER is the administrative department of the 

Commonwealth which is "responsible for administering the provisions of the 

[CSL]; section 1917-A of the Administrative Code, Act of April 9, 1929, P.L. 

177, as amended, 71 P.S. §510-17; and the rules and regulations adopted 

pursuant to said statutes. DER also administers the NPDES permit program 

established by the Federal Clean Water Act, 33 U.S.C.A. §1251 et ~·· in 

accordance with the provisions of 33 U.S.C.A. §1342(b) and (c)." Municipal 

Authority of Twp. of Union v. DER, EHB Docket No. 86-422-M, October 25, 1989. 

Under the regulations implementing the CSL, DER's specific treatment 

r~quirements and effluent limitations for waste discharge are to be 
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established based on (in pertinent part) the more stringent of: 25 Pa. Code 

Chapter 93 water quality criteria (relating to water quality standards), 

federal technology-based limitations, or the treatment requirements and 

effluent limitations of Title 25. 25 Pa. Code §95.1. Under the regulations 

implementing the NPDES permitting program, the Environmental Quality Board 

(EQB) has provided that DER is not to permit a discharge from a point source 

into a navigable stream unless it complies with §§301 and 302 of the Federal 

Clean Water Act (CWA), 33 U.S.C. §§1311, 1312, or any more stringent 

limitation established pursuant to any other state or federal law or 

regulation. 25 Pa. Code §92.31. The CWA establishes that when a water 

quality-based effluent limitation is more stringent than a federal 

technology-based limitation, the water quality-based effluent limitation must 

be enforced. 33 U.S.C. §1311(b). Further, the federal act requires that 

effluent limitations to ensure compliance with state water quality standards 

must be incorporated into NPDES permits. 33 U.S.C. §§1311(b)(1)(c), 1361, 

Hence, the federal and state mandates require the application of the more 

stringent effluent limitations. 

Manor argues that DER erred as a matter of law in applying a water 

quality-based effluent limitation instead of applying the technology-based 

limitations plainly set out in 25 Pa. Code §89.52. To support this 

allegation, Manor cites to East Pennsboro Township Authority v. DER, 18 Pa. 

Commw. 58, 334 A.2d 798 (1975). Manor's argument is unpersuasive. In East 

Pennsboro, the court did state that if the EQB establishes a regulation where 

a specific requirement or prohibition is set forth, then DER must enforce such 

a regulation. lQ. at 803. This principle is not relevant to this case, 

however, because the technology-based effluent limitations set out in 25 Pa. 

Code §89.52 only apply if they are more stringent than the water quality-based 
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eff'luent 1 imitations calculated pursuant to 25 Pa~ Code Ch. 93~ Acceptance of 

Manor's argument would effectively nullify the directives set out. in 25 Pa. 

Code §§92.31 and 95~1, as well as in 33 U.S.C. §1311(b)(1){c), which require 

that the more sttijrigent limitation be applied. 

We . a 1 so dri sagree with Manor that summary!· judgment cannot be entered 

on this issue due, to a factual dispute. Manor cantends that, under 25 Pa. 

Code §93.5(a), DER'must conside·t' factors other than' water quality criteria in 

setting an effluent limitation. This argument i.s;,well-founded, but 

misdirected. The~ issue we are addressing here iS;; simply whether, assuming the 

water quality criteria have been applied properl~; DER is required to apply 

the~more stringent of the water quality-based effluent limitations and the 

technology-based limitations. Reserving the question of methodology for 

discussibn of the next issue, it is clear that DER has authority to require 

the permittee to meet a properly derived water quality-based effluent 

limitation which is stricter than the technology-based limitations set forth 

in 25 PaL Code §89.52. 

Issue (2): Whether DER has authority, as a matter of law. to employ 

the MBE in deriving water quality-based limitations. 

DER argues that its MBE is a proper method of deriving water 

quality-based limitations as a matter of law. DER urges that this conclusion 

is required by the holding in the recent Pennsylvania Supreme Court case, . 

Mathies Coal Company v. DER, _ Pa. _, 559 A.2d 506 (1989). We disagree. 

In Mathies, the permittee argued that, under 25 Pa. Code §93.5, DER was 

required to consider two particular factors--the economic impact upon the 

permittee and the aquatic impact upon th~ receiving stream--in deriving a 

water. quality-based limitation. As in the instant case, DER had used the MBE 

to derive the limitation in the Mathies permit. The Mathies court determined 
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that, under the facts of that case, the MBE encompassed the necessary factors 

for deriving the limitation, and DER could not be forced to consider specific 

factors which were not required to be considered by any other law or 

regulation. JQ. at 507 and 511. DER's reliance on Mathies as a determination 

that the MBE passes muster as a matter of law is misplaced. First, the court 

made no such broad holding; its discussion of the MBE was confined to dicta in 

a footnote. JQ. at 506, fn. 3. Second, the Mathies court considered the 

specific circumstances and data employed when it determined the propriety of 

applying the MBE for that limitation. This indicates that it is a question of 

fact as to whether the MBE is an appropriate method for deriving a water 

quality-based limitation in a given situation. 

Since 25 Pa. Code §93.5(a) states that water quality criteria are 

only one of the major factors to be considered in establishing specific 

limitations, the methodology employed must be evaluated to determine whether 

or not the limitation was properly derived.5 Since Manor has alleged that 

the MBE was not an appropriate method for determining the effluent limitation, 

this issue is thrown into material dispute, not meriting dismissal on summary 

judgment. 

Issue (3): Whether DER's imposition of stricter standards in an 

NPDES permit violated Manor's Constitutional rights to due process and egual 

protection of the laws. 

Manor alleges that DER's action constituted a "unilateral 

modification" of an existing permit, which deprived Manor of its rights of 

notice and opportunity to be heard. DER responds that its action constituted 

5 Unfortunately, aside from water quality criteria, 25 Pa. Code §93.5(a) 
does not provide a clue as to what the "major factors" are. Moreover, under 
Mathies, consideration of these other factors is committed to DER's 
discretion. 
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a renewal of a permit and no hearing was required1 for it to set the effluent 

level. Regardless of whether DER's action constituted a permit modification 

or a p~rmit ren~~al, Manor's due process rights ate satisfied by its ability 

to appeal to thi~ Board. East Pennsboro, supra. In addition, Manor's due 

process rights db not bar us from resolving legal issues via summary 

judgment. Lehigh Valley Power Committee v. Pa .. PUC, _Pa. Commw. _. _, 563 

A.2d 548 (1989). 

In sumntary, we agree with DER that it is authorized to apply the more 

stringent of technology-based effluent limitations or water quality-based 

effluent limitations. We also agree with DER that its action did not 

contravene Manor's constitutional rights. Accordingly, we will grant summary 

judgment in DER's favor on these two issues. We will, however, deny DER's 

motion for partial summary judgment to the extent that it seeks a ruling that 

the MBE is approved as a matter of law. 
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ORDER 

AND NOW, this 9th day of March, 1990, it is ordered that the 

Department of Environmental Resources' Motion for Partial Summary Judgment 

is granted in part and denied in part. Summary judgment is entered in favor 

of the Department on the issues of the Department's authority to establish 

water quality-based effluent limitations which are stricter than technology­

based effluent limitations, and on whether DER's action deprived Manor of its 

constitutional rights to due process and equal protection of the laws. 

Summary judgment is denied on the issue of whether the Department has 

authority, as a matter of law, to apply a Mass Balance Equation in deriving 

water quality-based effluent limitations. 
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KERRY COAL COMPANY 
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A D J U D I C A T I 0 N 

By Robert D. Myers, Administrative Law Judge 

Syllabus: 

A private well experienced a significant increase in alkalinity 

during mining operations on nearby land. After monitoring the situation for 

six months, DER issued an Order finding the mine operator to be responsible 

and directing that a replacement water supply be provided. The mine operator 

appealed and, in the meantime, pulled the casing from the well and found holes 

in it. After the casing was replaced, the alkalinity level dropped 

dramatically and DER relieved the mine operator of further responsibility for 

the water supply. The Board holds that DER failed to carry its burden of 

proving that the private well was affected by the mining operations. The 

preponderance of the evidence suggested that (1) a defective casing was to 

blame, (2) the problem was localized to the specific property where the well 

was located, and (3) discharges from areas disturbed by the mining operations 

would have flowed away from the well rather than toward it. The Board 
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cbncluded that DE• abused its discretion when it required the mine operator to 

r~p,l ac~ the wate:r supply. 

Procedural H;storV 

This pr~teeding was i~itiated on Novemb~r 24, 1986 when Kerry Coal 

Company (Kerry) filed a Notice of Appeal accompaWied by a Petition for 

Supersedeas. These filings were directed against an Order issued by the 

Department of Environmental Resources (DER) on N;ovember 17, 1986 finding that 

Kerry's surface mining operation in Big Beaver B'orough, Beaver County, had 

adversely affected the water quality in a well !etving the residence of Mr. 

and Mrs. Robert McKim (McK ims). Kerry was ordet'EH:l to (1) provide an altern ate' 

temporary source of water to the McKims within 48 hours; (2) submit a plan 

detailing an alt~tnate permanent source of water~ and (3) provi~e the 

alternate permanent source of water within 45 days. 

On December 12, 1986 Kerry and DER submitted a Consent Supersedeas) 

reciting that Kerry had complied with DER's first directive by furnishing 

bottled water to the McKims and providing that the remainder of the Order 

would be superseded so long as Kerry continued to furnish the bottled water. 

The Consent Supersedeas was approved by a Board Order dated December 30, 1986. 

Thereafter, the parties engaged in discovery and filed pre-hearing memoranda. 

A hearing scheduled to begin on June 13, 1988 was cancelled when DER 

filed a Motion on May 27, 1988 seeking dismissal of the appeal on grounds-of 

mootness, alleging that Kerry had complied fully with the Order of November 

17, 1986. Kerry filed Objections to the Motion on June 2, 1988. After 

receiving legal memoranda from the parties, the Board issued an Opinion and 

Order on September 1, 1988 denying the Motion on the basis that, since DER had 

227 



not withdrawn its Order, the matter was not moot even though Kerry had 

fulfilled the terms of the Order (1988 EHB 765). DER•s Petition for 

Reconsideration was denied by a Board Order dated November.30, 1988. 

Hearings were scheduled and held in Harrisburg before Administrative 

Law Judge Robert D. Myers, a Member of the Board, on April 25 and 26, 1989. 

DER•s post-hearing brief was filed on July 7, 1989, and Kerry•s post-hearing 

brief was filed on September 18, 1989. The record consists of the pleadings, 

a h~aring transcript of 343 pages, a Stipulation of Facts and 18 exhibits. 

After a full and complete review of the record, we make the 

fallowing: 

Findings of Fact 

1. Kerry is a corporation which has engaged in mining and selling 

bituminous coal since its organization in 1953. Its office is located at 

Portersville, Pennsylvania (N.T. 195-196) 

2. DER is an administrative department of the Commonwealth of 

Pennsylva~ia and is responsible for administering the provisions of the 

Surface Mining Conservation and Reclamation Act (SMCRA), Act of May 31, 1945, 

P.L. 1198, as amended, 52 P.S. §1396.1 et ~.; the Clean Streams Law (CSL), 

Act of June 22, 1937, P.L. 1987, as amended, 35 P.S. §691.1 et ~., and the 

rules and regulations adopted pursuant to said statutes (71 P.S. §61 and 

§510.1 et ~·) 

3. In September 1983 Kerry commenced operations under Surface Mining 

Permit No. 04823005, authorizing it to operate a surface coal mine (McKee 

Mine) on a 153.3 acre tract of land in Big Beaver Borough, Beaver County (N.T. 

18, 20-21; Stipulation of Facts ,1; Exhibit K-F). 

4. The McKee Mine is bordered on the south by Clark Run. Two hills 

rise north of Clark Run and extend northwestwardly for about 4,000 feet until 
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they merge. The$e two hills, rising more than 150 feet above the level of 

Clark Run, were e:xtensively mined by Kerry to rem0ve the Middle Kittanning 

(MK) and Lower Kittanning (LK) coal seams (N.T. 20; Stipulation of Fa.cts U; 

Exhibits C-1 and K-F). 

5.. Portions of the McKee Mine had bee'n strip mined by unknown 

persons about 3G to 40 years ago to remove the MK and LK seams of coal. The 

site had not been: reclaimed afterwards and spoil aovered about 30 acres when 

Kerry began its operations in 1983. Water had a;c·cumulated in 4 low spots in 

or near the vale that separates the two hills. Orie of these accumulations was 

acidic (N.T. 33-35, 48-49, 203-207; Exhibits C-f and K-F). 

6. Kerry's operations on the more northern of the two hills (North 

Hill) proceeded from the vale in a northeasterly direction up the southwest 

slope toward the topographic high point on the Hill. (N.T. 41, 49-50; Exhibit 

K-F). 

7. The overburden on the North Hill consisted of brown and black 

shale with alkaline-producing potential. The fireclay beneath the LK seam was 

at least 6 feet thick. The dip of the coal seams was slight and to the 

northwest with evidence of rolls; the strike was northeast- southwest (N.T. 

21, 44-45, 62, 79-30, 130-131, 201-202). 

8. The northeast slope of the North Hill drops about 150 feet in 

elevation until it reaches a perennial stream that flows southeast (Exhibit 

K-F). 

9. Several residences are situated on this northeast slope, 

bordering a road identified as T-655 which runs along the slope parallel to 

the crest of the North Hill. The Carl McCandless residence, situated on the 

uphill side of T-655, is the closest to the McKee Mine and is bordered by it 

on three sides. The McKims' residence is situated on the downhill side of 
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T-655 nearly opposite the McCandless residence. The William McKim residence 

also is situated on the downhill side of T-655 and is immediately southeast of 

the McKims' residence (N.T. 35-38, 53-54; Exhibit K-F). 

10. These 3 residences are served by private wells with the following 

characteristics: 

Surface depth of 
Residence ~ elevation depth casing 

C. McCandless drilled 1060' 100' 20' 
McKims drilled 1020' 50' 20' 
W. McKim dug 1020' 14' 3' 

(N.T. 143-145, 219-220, 235; Exhibit K-C). 

11. The surface elevation of the McKims' well was below the 

elevation of the MK seam but above the elevation of the LK seam. The well was 

drilled through spoil from previous strip mining operations to a depth below 

the elevation of the LK seam. The casing was installed to a point in the 

fireclay underlying the LK seam (N.T. 135-136, 210-212, 254-255). 

12. The C. McCandless well was drilled through both the MK and LK 

seams. The casing was installed to a depth above the elevation of the MK seam 

(N.T. 143-144, 299). 

13. TheW. McKim well was dug in undisturbed soil to the top of the 

LK seam (N.T. 235). 

14. Kerry's surface mining operations on the North Hill generally 

terminated at a final highwall on the southwest slope about 200 feet short of 

the topographic high point and did not disturb the northeast slope of the 

Hill. The only exception to this was a triangular-shaped parcel of land, 

extending along the southeastern-most crest of the Hill for about 300 feet and 

penetrating the northeast slope to a maximum extent of 175 feet (N.T. 49-52, 

133-135, 208-210; Exhibit K-F). 
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15. Kerr11 auger-mined most of the face o;f the final highwa,ll on the 

North Hill and r~rnoved both the MK and LK seams. 0f coal. The au,.ger holes 
;~ ·: '"'· 

generally were spaced about 3 feet apart and penetrated to a maximum depth of 

250 feet. They fibllowed the strike of the co.al' seams toward the northeast andJ 

were essentially horizontal. Auger holes someHmes serve as conduits for mine; 

drainage. (N. T. 63-64, 66, 248-254; Exhibit K-It},. 

16. At the place where Kerry's surface! mining operations on the Nort~ 

Hill terminated short of the topographic high pm4~t, the closest distances 

between the f i na:l hi ghwa 11 and the above-named res i denti a 1 we 11 s were the 

following: 

C. McCandless 
McKims 
W. McKim 

(Exhibit K-F). 

500 feet 
750 feet 
875 feet 

17. At the place where Kerry's surface mining operations on the North! 

Hill terminated on the triangular-shaped parcel of land northeast of the 

topographic high point, the closest distances to the above-named residential 

wells were the following: 

C. McCandless 
McKims 
W. McKim 

(Exhibit K-F). 

300 feet 
550 feet 
550 feet 

18. During Kerry's mining operations on the North Hill, at a time 

when the LK seam was being mined, the quantity of water in W. McKim's well 

diminished to the point where the water was only 11 inches deep. After the 

mined area had been backfilled, the quantity of water in the W. McKim well 

returned to normal (N.T. 236). 

19. The McKims' well was located in a well pit, approximately 6 feet 

square and 5 feet deep, constructed of cinder block but with a concrete floor 
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and cover. 

brine tank. 

. . 

In the pit were a pump, a pressure tank, a water softener and a 

A drain on the north side of the pit led downhill toward the 

perennial stream northeast of the residence. This drain was intended to take 

away the discharge from the water softener and brine tank during recycling 

operations (N.T. 211). 

20. In February or March 1986, the McKims complained to DER that the 

quality of their well water had changed. They had to use an increased amount 

of'salt in their water softener to treat the water effectively, but thereby 

increased the sodium concentration in their treated water (N.T. 23-24, 76-77; 

Stipulation of Facts ,5). 

21. The mined area on the North Hill had been backfilled by Kerry 

several months previous to the McKims' complaint (N.T. 51). 

22. As a result of the McKims' complaint, DER Mine Conservation 

Inspector John Davidson took samples of water from the McKims' well on 

February 12, 1986. The samples were taken from a hose bib that came directly 

off the pump and which involved untreated water (N.T. 24-25, 27; Exhibit C-2). 

23. DER Hydrogeologist Nancy Painton investigated the McKims' 

complaint by visiting the site on March 6, 1986 (N.T. 78). While there, she 

(a) discussed the complaint with the McKims (N.T. 77): 

(b) examined the well pit (N.T. 77); 

(c) had John Davidson take another sample of untreated water 

from the well (N.T. 77; Exhibit C-2); 

(d) talked with the McKims' neighbors and secured samples of 

water from their wells where possible (N.T. 77); and 

(e) walked the mining site (N.T. 77). 

24. After reviewing data in DER's files, relevant publications and 

her own observations, Ms. Painton concluded: 
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(ar) that the water samples of the. McK ims' well taken on 

february 12 and March 6, 1986 revealed a signif'iic.ant increase in iron an.d· 

a}ka lin i ty whenr ~ompared to water samples takem b!Y Kerry and by DER on· 

September 8 andi rtlovember 15, 1982', respectivel}l, prior to mining (N. T. 87-88; 

Stipulation of Faicts ,7; Exhibits C-2 and C-5);: 

(b) that her fielrl examination an~ the maps indicated that the 

MtKims' well is supplied by alil• aquifer associated with the MK a·nd LK coa.l 

seams (Exhibit c~5); 

(c) that groundwater flow at the s!iite appeared to be controlled 

by topography sfri'ce the dip of the coal seams wafs relatively flat (N. T. 81; 

Exhibit C-2); 

(d) that the recharge area for the. McK ims' we 11 was the up land 

area to the west which had been mined and backfilled by Kerry (N.T. 83; 

Exhibits C~5 and K-F); 

(e) that, because of the shallow depth of the McK ims' we 11, 

seasonal groundwater variatiorts could be affect~ng it (Exhibit C-5); and 

(f) that the existing data was insufficient to determine if th.e 

change in water quality in the MCKims' well was caused by Kerry's mining 

activities (N.T. 88; Exhibit C-5). 

25. Ms. Painton recommended that the McKims' well be sampled each 

month for a period of 6 months (N.T. 88; Exhibit C-5). 

26. John Davidson took samples of water from the McKims' well on 

April 14, May 20, June 24 and October 10, 1986. The May and October samp·lings; 

involved both untreated and treated water; the April and June samplings 

involved only untreated water (N.T. 24-28, 90-91; Stipulation of Facts ,6; 

E:x;hibit C-2). 
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27. John Davidson also took water samples of the C. McCandless well 

on March 6, 1986 (N.T. 53-55; Exhibit C-2). 

28. Quarterly monitoring points for Kerry's surface mining operations 

included, inter alia, the C. McCandless well, the Powell well, the Hopper 

well, and upstream (AA) and downstream (BB) points on the perennial stream at 

the northeast base of the North Hill. Water samples had been taken at these 

points by Kerry on 13 identical dates from September 19, 1983 up to July 21, 

19B6, and submitted to DER (N.T. 55, 58, 142, 309-313; Exhibits K-L3, K-L5, 

K-L6, K-L7 and K-L8). 

29. John Davidson had taken water samples from Kerry's Sedimentation 

Pond A on 19 separate occasions from September 15, 1983 up to October 29, 

1986, and had taken 6 samples of pit water on the McKee Mine on 4 separate 

occasions from August 15, 1984 up to August 6, 1986 (N.T. 28-31, 96-97, 

178-184; Exhibits C-4 and C-7). 

30. According to the water samples taken of the McKims' well from 

April 1986 up through October 1986, the alkalinity remained fairly constant 

but still significantly higher than pre-mining levels (N.T. 91; Exhibit C-2). 

31. According to the water samples taken from a time prior to mining 

up through October 1986: 

(a) the alkalinity of the C. McCandless well remained fairly 

constant (N.T. 57, 141; Exhibits C-2 and K-L5); 

(b) the alkalinity of the Powell well remained fairly constant or 

decreased somewhat (N.T. 58-59, 142; Exhibit K-L6); 

(c) the alkalinity of the Hopper well remained fairly constant 

except for 2 low readings in November 1985 and January 1986 (N.T. 59-60, 142; 

Exhibit K-L3); 
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(d) the alkalinity of the receiving stream at point AA, upstream 

·from the McKee MJne, fluctuated but exceeded th~ pre-mining level only on one 

occasion - June,, 1984 (N.T. 163-164; Exhibit K~L7); and 

(e) the alkalinity of the receivimg .stream at point 88, 
' . 

downstream from the McKee Mine, fluctuated but never exceeded the pre~mining 
" 

level (N.T. 164~165; Exhibit K-L8). 

32. According to the water samples tak~n before and during Kerry's 

~urface mining op,erat ions: 

(a) the alkalinity of Sedimentatio.n Pond A fluctuated with a 

slight increasing trend (N.T. 150-153; Exhibit :C.-:o.4); and 

(b) the pit water was consistently alkaline but with fluctuating 

levels (N.T. 153-154; Exhibit C-7). 

33. Alkalinity in theW. McKim well did not change during 1986 when 

alkal~nity in the McKims' well was being monitored (N.T. 141). 

34. After being informed by DER of the increase in alkalinity in the 

McKims' well, Vernon Kerry, President of Kerry, examined the McKims' well and 

the location of the leach bed for their septic system. Mr. Kerry suspected 

that there was a hole in the well casing which permitted water discharged from 

the water softener and brine tank to enter the well. He reported this to John 

Davidson and Nancy Painton sometime prior to November 17, 1986, and suggested 

that a bacteria check of the untreated water would test the soundness of t~e 

casing (N.T. 61, 158, 176, 212-213, 215). 

35. DER did not test the water in the McKims' well for bacteria or 

use any other means to determine the soundness of the well casing (N.T. 67, 

158). 

36. Nancy Painton reviewed all of the available data in early 

S~ptember 1986 and reached the following conclusions:· 
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(a) seasonal groundwater variations did not affect the alkalinity 

levels in the McKims' well (N.T. 91); 

(b) the alkaline nature of the surface water .~n the McKee Mine 

site was consistent with the increased alkalinity in the McKims' well (N.T. 

91-96, 98-99); 

(c) disturbing and redistributing alkaline overburden during 

mining and reclamation operations allowed a greater dissolution of the strata 

into the surrounding surface and groundwaters (N.T. 110; Exhibit C-6); 

(d) there were no disturbances in the recharge area for the 

McKims' well during the relevant time period except for Kerry's surface mining 

operations (N.T. 109-110, 171); 

(e) a discharge from the McKims' septic system, even if leaking 

into the well, would not raise the alkalinity levels to the extent noted (N.T. 

109-110, 172-173); 

(f) the absence of similar increases in alkalinity in other 

residential wells could be explained by the following circumstances: 

(1) the C. McCandless well was drilled deeper than the 

McKims' well and could be drawing water from a different aquifer that dilutes 

the alkalinity (N.T. 108, 143-144, 168-169); 

(2) the depth of the Powell well was unknown, making it 

impossible to determine which aquifer was supplying it (N.T. 108); 

(3) the Hopper well was remote from the McKims' well, had a 

different recharge area and was in a different hydrologic system (N.T. 

108-109, 160-161, 173-174); 

(4) theW. McKim well was hand dug only into a shallower 

aquifer than the McKims' well and was being influenced by surfqce water (N.T. 

108, 144-146); 
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(g) a permanent change in water quality had occurred in the 

McKims' well (N.T. 91); and 

(h~ ,Kerry's surface mining operations on the McKee Mine had 

caused the change (N.T. 110; Exhibit C-6). 

37. Havi:ng concluded that Kerry's surface mining activities at the 

McKee :Mine had brought about a permanent change ~m water qua 1 ity in the 

McK ims' we 11 , DER issued on No~1ember 17, 1986 tlil:e Order from which this appea ij 

was taken (Stipulation of Fads ,8). 

38. Prior to the issuance of the Order un November 17, 1986, Nancy 

Painton reviewed the latest available water samplings and was satisfied that 

they supported her prior conclusions (N.T. 119). 

39. Upon receiving DER's Order of November 17, 1986, Kerry began 

supplying bottled water to the McKims (N.T. 215-216). 

40. Convinced that there was a hole in the well casing, Kerry 

proposed to DER that the casing be removed and examined (N.T. 216). 

41. With the consent of the McKims, Kerry removed the casing from 

their well sometime in 1987 and found several holes in it at a location that 

would have been just above the fireclay that underlay the LK seam (N.T. 

217-218, 221; Exhibits K-H, K-I and K-J). 

42. A water sample taken of the McKims' well before removal of the 

casing showed total coliform bacteria in concentrations higher than the limits 

for safe drinking water (N.T. 217). 

43. Kerry replaced the casing with a new steel casing sunk to the 

same relative depth as the old one (N.T. 219-220, 261-262). 

44. Water samples of the McKims' well taken on August 3 and 12, 1987, 

after the casing had been replaced, showed,a significant decrease in 
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alkalinity from the prior water samples taken on March 17, 1987, before the 

casing had been replaced (N.T. 227; Exhibits C-2, K-D and K-E). 

45. In the Autumn of 1987, DER authorized Kerry to cease supplying 

bottled water to the McKims and informed Kerry that it did not have to perform 

any additional remedial work (N.T. 227-228; Stipulation of Facts f9). 

46. James S. Whipkey, an employee of Copple-Rizzo and Associates and 

an expert in geology and hydrogeology, was retained by Kerry to study 

cooditions on and adjacent to the McKee Mine site (N.T. 288-296). After 

completing his study, Mr. Whipkey concluded: 

(a) 'that the recharge area for the McKims' well did not extend 

southwestwardly beyond the topographic high point on the North Hill and, 

therefore, did not include the area disturbed by Kerry's mining operations on 

the southwest slope of the North Hill (N.T. 297-298); 

(b) that any water in the auger holes, which were essentially 

horizontal, would have moved down dip, i.e. to the northwest, and not toward 

the McKims' well (N.T. 315-318); 

(c) that the temporary diminution of water in theW. McKim well 

that occurred when Kerry was mining the North Hill was the result of a 

draw-down effect caused by Kerry's pumping of pit water which brought about a 

reversal of the normal groundwater flow pattern (N.T. 318-320); 

(d) that the significant increase in alkalinity in the McKims' 

well was not matched by similar increases in any other sampling points, 

strongly suggesting that the cause was localized to the McKims' property (N.T. 

298-305); and 

(e) that the increase in alkalinity in the McKims' well was not 

caused by Kerry's mining operations on the McKee Mine (N.T. 305-307). 
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47. Awatersainple of the McKims' welT taken on April 14,1989' showedJ 

an a lka 1 inity laVe 1 as high as, those found in t:He water samples taken during 

1986 a~d early 1987 (N. T. 104-105; Exhibits C-2 a'nd C-8). 

DISCUSSION 

DER has" the burden of proof in this pro\t:feeding: 25 Pa. Code 

§21.10l(b)(3). In order to prevail, it must sho~vr by a preponderance of the 

evidence that its' Order of November 17, 1986 waif lawful arid a sound exercise 

of discretion. DltR's statutory authority to iss'tle an order for replacement of 

an affercted private water supply is contained itfSMCRA, 52 P.S. §1396.4b(f), 

and is undisputetrby Kerry. Kerry disputes ard'~h'tly, however, DER's assertion\ 

that the Order w'as a proper exercise of this statutory authority. 

To justify the issuance of the Order, DER had to show that Kerry 

affected the McKims' well. The evidence clearly establishes (1) that the 

McKims' well is in close proximity to the McKee Mine, (2) that the McKims' 

well has a surfa,ce elevation lower than the areas mined by Kerry on the North 

Hill, (3) that topography is the primary factor affecting groundwater flow in 

the area, (4) that the water in the McKims' well reflected a significant 

increase in a,l ka :1 in i ty after Kerry mined the North Hill , and ( 5) that the 

water encountered during Kerry's mining of the North Hill was alkaline in 

nature-. 

If this were the-only evidence in the record, we would have litt]e 

difficulty concluding that DER had made out a ~rima facie case. Other 

evidence exists, however, that undermines DER's position. Of greatest 

significance is the fact that holes existed in the McKims' well casing and the1 

fact that the alkalinity level of the water dropped dramatically after a new 

casing was installed. DER attempts to discount the significance of this 

evidence by showing that the alkalinity level had risen again by April 1989, 
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despite the new casing which had been in place only about 1-1/2 years; In 

seeking to minimize the impact of the replacement of the casing, DER forgets 

that, based on that impact, it authorized Kerry to cease supplying the McKims 

with bottled water and relieved Kerry from any further responsibility for the 

McKims' water supply. Obviously, DER was satisfied that replacement of the 

casing had solved the problem. Why should the Board not reach the same 

conclusions?! 

There are circumstances apart from the defective casing that cast 

doubt on DER's position. The isolated nature of the occurrence is one of 

these. During the same time period when the McKims' well was experiencing 

alkalinity levels more than double the pre-mining concentrations, the other 

monitoring points were reporting levels that remained fairly constant and 

comparable to pre-mining measurements. These monitoring points consisted of 

other private wells (at least one of which was closer to the mining operations 

on the North Hill than the McKims' well) and on-site and·off-site bodies of 

surface water. While DER suggests that these other wells may have been 

drawinij from different aquifers than the McKims' well, it presented no hard 

evidence to prove the point. 

Another circumstance is the direction of groundwater flow. In order 

for water affected by Kerry's mining operations to flow from the McKee Mine 

into the McKims' well, it had to flow in an east to northeast direction. The 

hydrogeologists agreed that topography was the primary influence on 

groundwater flow and structure was the secondary influence. Since the coal 

seams and the underlying fireclay all dipped toward the northwest, structure 

1 Nothing in the record suggests that DER, on the basis of the April 14, 
1989 water sample, reversed its 1987 action releasing Kerry from further 
responsibility. 
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would have influenced groundwater to flow away from the McKims' well. The 

o'n1y topography that could have directed groundwater from the McKee Mine 

toward the McK ims' we 11 was the northeast slope of the North Hi 11. Kerry did 

not mine this sl~pe, however, or disturb it in any fashion except for a small 

area at the southeastern-most crest of the hill. 

DER has failed to prove how drainage from this small area could have 

migrated to the McKims' well and significantly ;,ncreased alkalinity levels 

there without being intercepted first by the C. MfcCandless well directly in 

its path and at one-half the distance. Even if the C. McCandless well draws 

partially from a deeper aquifer that dilutes the alkaline water, as DER 

suggests, some increase in alkalinity levels should have occurred if 

discharges from the McKee Mine were percolating through the northeast slope of 

the North Hill. Instead, the 17 alkalinity measurements in the water samples 

taken from the C. McCandless well between September 8, 1982 (pre-mining) and 

December 13, 1988 (post-mining) reflect levels that are only slightly 

fluctuating2 and that, with one minor exception, are all below pre-mining 

concentrations. 

Considering all of the evidence, it is apparent that it preponderates 

in favor of Kerry and that DER has failed to carry its burden of proof that 

Kerry was responsible for affecting the McKims' well. Accordingly, the Order 

of November 17, 1986 was an abuse of DER's discretion. 

CONCLUSIONS OF LAW 

1. The Board has jurisdiction over the parties and the subject 

matter of the appeal. 

2 The only variant is an unusually low level measured on September 19, 
1988. 
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2. DER has the burden of proving, by a preponderance of the 

evidence, that its Order of November 17, 1986 was lawful and a sound exercise 

of discretion. 

3. DER has statutory authority under SMCRA, 52 P.S. §1396.4b(f), to 

order a mine operator to replace a private water supply affected by his mining 

operations. 

4. The McKims' private water supply was affected by dramatic 

in~reases in alkalinity. 

5. The preponderance of the evidence suggests that the McKims' well 

was affected because of a defective casing. 

6. The preponderance of the evidence suggests that the McKims' well 

was affected by factors local to the McKims' propetty. 

7. The preponderance of the evidence suggests that alkaline waters 

discharged from areas on the McKee Mine disturbed by Kerry's mining operations 

would flow away from the McKims' well rather than toward it. 

8. DER has failed to prove that the McKims' well was affected by 

Kerry's mining operations. 

9. DER abused its discretion in issuing the Order of November 17, 

1986. 
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ORDER 

AND NOM', this 9th day of March, 1990, it is ordered that the appeal 

of Kerry Coal Cdmpany is sustained. 

DATED: Ma:rch 9, 1990 

cc: Bureau o.f Litigation 
Library: Brenda Houck 
Harrisburg, PA 
For the Connonwealth, DER: 
Diana Stares, Esq. 
Western Regi'on 
For Appellant: 
Bruno A. Mus,cate 11 o, Esq. 
Butler, PA 
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JOSEPH L. NOWAKOWSKI 

v. 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
101SOUTHSECONDSTREET 

SUITES THREE-FIVE 
HARRISBURG. PA 17101 

717-787-3483 
TELECOPIER 717-783-4738 

M. DIANE SMITI­
SECRETARY TO THE BO 

EHB Docket No. 88-115-F 
(Consolidated Docket) 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES Issued: March 9, 1990 

OPINION AND ORDER SUR 
MOTION TO DISMISS 

By Terrance J. Fitzpatrick, Member 

Synopsis 

Two appeals will be dismissed where the Appellant ignores Board 

orders to file a more specific pre-hearing memorandum and fails to 

demonstrate its willingness to prosecute its appeals. 

OPINION 

This matter involves two appeals, which have been consolidated, of 

bond forfeitures which the Department of Environmental Resources (DER) imposed 

on the Appellant, Joseph L. Nowakowski (Nowakowski). In its February 29, 1988 

letters to Nowakowski, DER stated that the forfeitures were based on, among 

other things, Nowakowski•s failure to backfill and grade two of his mine sites 

in Luzerne County, Pennsylvania. 

This Board issued Pre-Hearing Order No. 1 on April 6, 1988, requiring 

Nowakowski to file his pre-hearing memorandum by June 20, 1988. Upon 

Nowakowski•s request, we extended the deadline to August 19, 1988. Nowakowski 

did not actually file his pre-hearing memorandum until September 1, 1988, 
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after receiving ~his Board • s warning. that sanctions might be imposed for his 

f~Uure. to compJ!y with the August 19 deadline. 

On September 2, 1988, DER filed a motion to compel Nowakowski to file 

a more specific p;re-hearing memorandum, alleging. that the pre-hearing 

memorandum provtded little information regarding the factual and legal basis 

of Nowakowski • s a:ppea 1. Nowakowski did not f i 1 e a response to DER • s motion; 

therefore, we granted the motion on October 18, 1988. Nowakowski failed to 

file a more spec.ific pre-heari!n.g memorandum by Nsv.ember 9, 1988--as required 

by our October 18, 1988 order.. Ultimately, this Board sent two notices of 

default to Nowakowski, inform.ing him that his failure to file a more specific 

pre-hearing memorandum may lead to sanctions, including the dismissal of his 

appeals. The second default nptice set the final date for compliance at 

December 12, 1988~ Nowakowski's attorney responded on December 8, 1988 with a 

letter stating that he could not file a more specific pre-hearing memorandum 

because his client had not given him the necessary information. The attorney 

noted that he had offered Nowakowski to DER for deposition. 

This order addresses DER's December 16, 1988 motion to dismiss 

Nowakowski's appeals. DER asserts as grounds for dismissal Nowakowski's 

failure to comply with an order of the Board and failure to prosecute his 

case. The motion alleges that Nowakowski has repeatedly failed to file a 

sufficient pre-hearing memorandum, to answer DER's interrogatories, and to 

cooperate in setting deposition dates. On December 28, 1988, Nowakowski's 

attorney filed a letter acknowledging receipt of the Motion to Dismiss, and 

repeating that he was not in a position to file a more specific pre-hearing 

memorandum and that he had offered Mr. Nowakowski to DER for deposition. 

For the reasons which follow, we will grant DER's motion to dismiss 

Nowakowski's appeals. 

245 



The Board has the authority to apply sanctions when a party under its 

jurisdiction ignores its orders. 25 Pa Code §21.124. Such sanctions have 

often included dismissal when parties have failed to comply with Board orders 

regarding the filing of pre-hearing memoranda. Johnston v. DER, 1982 EHB 405 

(no response by appellant to two default notices merited dismissal, although 

DER had the burden of proof); Penn Minerals Co. v. DER, 1986 EHB 798 (failure 

to file pre-hearing memorandum after extensions of time and two letters of 

default merited dismissal); Mid-Continent Insurance v. DER, 1986 EHB 964 
' 

(failure to file pre-hearing memorandum after two default letters and five 

months' time had passed merited dismissal); Thompson v. DER, 1989 EHB Docket 

No. 88-399-M (repeated failure to comply with Pre-Hearing Order No. 1 merited 

dismissal). 

In the instant case, Nowakowski has refused to file a more specific 

pre-hearing memorandum, as ordered by the Board. In addition, Nowakowski's 

response to DER's Motion to Dismiss did not dispute that Nowakowski has failed 

to answer DER's interrogatories; thus, we accept this assertion as true. 

Although we are reluctant to dismiss appeals such as these, where DER has the 

burden of proof, Nowakowski's continuing refusal to comply with our order to 

file a more specific pre-hearing memorandum and his failure to respond to 

DER's interrogatories overrides this concern. See Penn Minerals Company v. 

DER, 1986 EHB 798. Therefore, we will grant DER's Motion to Dismiss. 
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ORDER 

,AND NOW, this -9t_h day of Ma~ch, 199.0, the Department of 
' ' 

~nvironmental ~;e~ources• 'PJOti.on to dismiss is gr:a;nted and the appeals of 

Joseph L. Nowa~:QW.Ski at Docket Nos. 88-115-F an~ 188-116-F. are dismissed. 

DATED: March 9, 1990 

cc: Bureau of Litigation 
Lfbrary, Brenda Houck 

nb 

Fo.r .the CoJIIIIonwea lth,, DER: 
Michael J. Heilman, E~q. 
Centra.l Region 
for Appellant: 
David W. Saba, Esq. 
Wilkes-Barre, PA 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
101SOUTHSECONDSTREET 

SUITES THREE-FIVE 
HARRISBURG. PA 17101 

717-787-3483 
TELECOPIER, 717-783-4738 

M. DIANE SMITH 
SECRETARY TO THE BOt 

BIG B MINING COMPANY 

v. EHB Docket No. 83-215-G 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES Issued: March 12, 1990 

OPINION AND ORDER 
SUR 

PAYMENT OF COUNSEL FEES, COSTS AND EXPENSES 

By Robert D. Myers, Member 

Synopsis 

A petition for attorneys fees and other costs cannot be granted under 

section 4(b) of Pa. SMCRA where the petitioner is the permittee and the 

underlying proceeding was an appeal from the denial of a permit application. 

Construing section 4(b) of Pa. SMCRA consistently with regulations adopted by 

the Department of the Interior to implement a similar provision under Fed. 

SMCRA, the Board rules that a ~ermittee is not eligible for cost recovery in 

permit application proceedings. 

OPINION 

On September 16, 1983, the Department of Environmental Resources 

(DER) denied the application of Big B Mining Company, Inc. (Big B), filed 

pursuant to the Pennsylvania Surface Mining Conservation and Reclamation Act 

(Pa. SMCRA), Act of May 31, 1945, P.L. 1198, as amended, 52 P.S. §1396.1 et 
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seq., far a permit to conduct surface mining on a tract of land in Washington 

Township, Butler County, known as the Gould Site. The denial was based, in 

part, on DER's determination that Big B had not dt!monstrated, as required by 

25 Pa. Code §95.t;' that its discharges into the Silver Creek Watershed would 

comply with DER't effluent limitations and had ribt demonstrated social and 

economit justification for its failure to comply. Big B filed an appeal from 

DER's action, docketed at 83-21'5-G. 

On July 25, 1985, DER denied Big B's rep'ermitting application for a 

2-acre portion of the Fleming Site which abuts th:e' Gould Site. The basis for 

the denial was ess,entially the same as that given with respect to the Gould 

Site. Big B filed an appeal from this action of DER, docketed at 85·330-G. 

The two appeals stibsequently were consolidated at docket number 83-215-G. 

After a hearing on the merits, the Board issued an Adjudication on 

October 26, 1987 (1987 EHB 815) ruling, inter alia, that Big B had shown 

economic justification for degrading water quality in the Silver Creek 

Watershed arid that its discharges would not preclude existing water uses. 

This Adjudication was affirmed by Commonwealth Court on February 23, 1989 

(_ .. _ Pa. Cmwlth. __ , 554 A.2d 1002). 

On March 13, 1989, Big B filed with the Board a Petition for Payment 

of Counsel Fees, Costs and Expenses seeking recovery of $43,875.00, 

representing 292.50 hours of legal time expended through the appeal stage ~t a 

rate of $150.00 per hour. While the Petition does not contain any statutory 

citation, Big B's brief filed on April 20, 1989, makes clear that the claim is 

based solely on section 4(b) of Pa. SMCRA, 52 P.S. §1396.4(b). DER opposed 

Big B's Petition in a Response filed on April 5, 1989 and a brief filed on May 

8, 1989. 
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Subsection {b) of section 4 of Pa. SMCRA, 52 P.S. §1396.4(b), is a 

comprehensive provision dealing with public notice of the filing of 

applications (for permits or bond releases), objections to applications, 

public hearings on objections, appeals to this Board and further appeals to 

court. In the midst of these clauses is the following: 

The Environmental Hearing Board, upon the request of any 
party, may in its discretion order the payment of costs and 
attorney,s fees it determines to have been reasonably 
incurred by such party in proceedings pursuant to this 
section. 

By referring to proceedings pursuant to this "section" rather than 

"subsection," the Legislature apparently intended the Board,s discretionary 

power to encompass all proceedings arising under section 4. That section, 

with its multiple subsections, paragraphs and subparagraphs, covers the gamut 

from permit applications to bond releases. Included at section 4(a)(2)G and H 

are application requirements for avoiding acid mine drainage, siltation and 

other stream pollution; and for complying with other environmental statutes, 

including the Clean Streams Law (CSL), Act of June 22, 1937, P.L. 1987, as 

amended, 35 P.S. §691.1 et ~ DER,s denial of Big B's applications was 

based on Big B's alleged failure to satisfy these requirements, specifically 

the anti-degradation provisions of 25 Pa. Code §95.1(b) adopted under the CSL. 

Big B's appeals from these denials, as a person adversely affected by DER's 

actions, constitute "proceedings pursuant to this section" (section 4). 

Our assessment of Big B's eligibility cannot end at this point, 

however. We must satisfy ourselves that the costs and expenses were 

"reasonably incurred" and that awarding them to Big B will be a proper 

exercise of our "discretion." Unfortunately, the Legislature has provided no 

direct expressions of its intent to guide us in performing this task. There 

are no statutory definitions of the crucial words and no statements of purpose 
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that shed any light on the subject~ No regulations have been adopted by the 

Environmental Quality Board to implement this statutory provision. 1 This 

void forces us td ascertain legislative intent by considering (1) the occasion 

and necessity for "tthe statutory provision, (2) the circumstances under which 

it was enacted, (3) the mischief to be remedied, a~d (4) the object to be 

attained: Statutory Construction Act, Act of· December 6, 1972, P.L. 1339, as 

amended, 1 Pa. C.S.A. §1921(c). 

In order for Pennsylvania to retain prirtiairy jurisdiction over surface 

mining, it had to c'onform its statutes and regulations to the Federal Surface 

Mining Control anH Reclamation Act of 1977 (Public Law 95-87), 30 U.S.C.A. 

§1201 et ~(Fed. SMCRA), and the regulations adopted thereunder by the 

Department of the Interior (Interior). In an effort to accomplish this 

conformation, Pennsylvania adopted in 1980 major revisions to Pa. SMCRA, to 

the CSL and to other regulatory statutes. Section 4(b) of Pa. SMCRA, in its 

present form, was added at that time by the Act of October 10, 1980, P.L. 835. 

Section 17 of the Act contained the following language: 

It is hereby determined that it is in the public interest for 
Pennsylvania to secure primary jurisdiction over the 
enforcement and administration of [Fed. SMCRA], and that the 
General Assembly should amend [Pa. SMCRA] in order to obtain 
approval of the Pennsylvania program by the United States 
Department of the Interior. It is the intent of this act to 
preserve existing Pennsylvania law to the maximum extent 
possible. 

One of the major Congressional concerns in adopting Fed. SMCRA wa~ 

securing citizen participation in the regulatory program. As expressed by the 

Senate in S. Rep. No. 95-128, 95th Cong. 1st Sess. at p. 59: 

1 Compare this situation with the Act of December 13, 1982, P.L. 1127, as 
ame,~ded, 71 P.S. §2031 et g_g_. (Costs Act) and its implementing regulations 
at 4 'l"a. Code §2.1 et seq., where the parameters and procedures are spelled 
out in admirable d~tail. 
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The success or failure of a national coal surface m1n1ng 
regulation program will depend, to a significant extent, on 
the role played by citizens in the regulatory process. The 
State regulatory authority or Department of Interior can 
employ only so many inspectors, only a limited number of 
inspections can be made on a regular basis and only a limited 
amount of information can be required in a permit or bond 
release application or elicited at a hearing ••• While citizen 
participation is not, and cannot be, a substitute for 
governmental authority, citizen involvement in all phases of 
the regulatory scheme will help insure that the decisions and 
actions of the regulatory authority are grounded upon 
complete and full information. In addition, providing 
citizen access to administrative appellate procedures and the 
courts is a practical and legitimate method of assuring the 
regulatory authority's compliance with the requirements of 
the Act. 

In many, if not most, cases in both the administrative 
and judicial forum, the citizen who sues to enforce the law, 
or participates in administrative proceedings to enforce the 
law, will have little or no money with which to hire a 
lawyer. If private citizens are to be able to assert the 
rights granted them by this bill, ... then citizens must have 
the opportunity to recover the attorneys' fees necessary to 
vindicate their rights. Attorneys' fees may be awarded to 
the permittee or government when the suit or participation is 
brought in bad faith. 

For similar sentiments expressed by the House, see H. Rep. No. 

95-218, 95th Cong., 1st Sess. at p. 88. 

To implement the policy expressed in the above-language, Congress 

inserted costs provisions in section 520(d), 30 U~S.C.A. §1270(d), and section 

525(e), 30 U.S.C.A. §1275(e), of Fed. SMCRA. The former deals with court 

proceedings; the latter with administrative proceedings. 

Section 525(e) reads as follows: 

Whenever an order is issued under this section, or as a 
result of any administrative proceeding under this Act, at 
the request of any person, a sum equal to the aggregate 
amount of all costs and expenses (including attorney fees) as 
determined by the Secretary [of the Interior] to have been 
reasonably incurred by such person for or in connection with 
his participation in such proceedings, including any judicial 
review of agency actions, may be assessed against either 
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party as the court, resulting from judicial review or the 
Secretary, resulting from administrative proceedings, de.ems 
proper .. 

Regulati:o:ns adopted to effectuate this provision at 30 CFR §840.15 

refer to 43 CFR §.4.1290 et ~· Section 4.1294 specifies which parties may be 

entitled to rece:i.ve awards and which parties may .be ordered to ,pay them. Most 

of the named proceedings are enforcement actions; the only one remotely 

applicable to permit issuance is in subsection (~) where it is stated that 

costs may be awarded against the Office of Surface Mining ((OSM)) in favor of 

any person, "other than a permittee or his representative," who initiates or 

participates in ·~any proceeding" under Fed. SMCRA and who achieves at least 

some degre.e of success on the merits. A permittee is entitled to an award 

only in two types of proceedings: (1) where OSM acts in bad faith by issuing a 

cessation order, ·.a notice of violation or a rule to show cause why a permit 

should not be suspended or revoked (subsection (c)); and (2) where a third 

person acts in bad faith by initiating or participating in an enforcement 

proceeding (subsection (d)). Interior has defended this unequal treatment of 

permittees on the basis of the Congressional declaration (quoted above) that 

expresses a clear preference for the costs claims of private citizens (see 43 

FR 34385 - August 3, 1978 and 50 FR 47223 - November 15, 1985). 

Interior reviewed the regulatory program subsequent to the 1980 

statutory amendments and gave its conditional approval to Pennsylvania's 
' 

primary jurisdiction. Finding 27.1 (47 FR 33058- July 30, 1982) consisted of 

the fa 11 owing: 

Unlike 30 CFR 840.15 and Section 525(e) of [Fed. SMCRA], 
Pennsylvania law does not adequately provide for awarding 
attorney's fees. Although Section 307(b) of [the CSL] 
provides that costs and expenses, including attorney's fees, 
can be awarded by the Environmental Hearing Board for any 
proceeding brought under the Act, Section 4(b) of [Pa. 
SMCRA] ... only authorize attorney's fees for administrative 
proceedings involving permit approval or bond release. 
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Therefore, approval of the Pennsylvania program is 
conditioned upon the addition of language to its laws or 
other program amendment providing that costs and expense, 
including attorney's fees, can be awarded for any proceeding 
brought under the aforementioned laws. 

The approval was conditioned, inter alia, on assurances that the award of 

costs and expenses, including attorney's fees, would be "no less effective 

than 30 CFR 840.15 and in accordance with Section 525(e) of [Fed.] SMCRA" (47 

FR 33080 - July 30, 1982). 

Because of the language employed by Interior in its conditional 

approval of Pennsylvania's program, the Board has followed the Federal 

regulations in ruling on costs applications under section 4(b) of Pa. SMCRA, 

even though those regulations technically are not binding on us: James E. 

Martin v. DER, 1986 EHB 101 at 106; Jay Township et al. v. DER, 1987 EHB 36 at 

42; Kwalwasser v. DER, 1988 EHB 1308 at 1311. Following those precedents in 

this case would result in a denial of Big B's Petition. The underlying 

proceedings are appeals from permit denials. A permittee is not eligible to 

recover costs in proceedings of this sort, according to 43 CFR §4.1294(b). 

Proceedings in which the permittee does have some limited eligibility, 

proceedings described in 43 CFR §4.1294 (c) and (d), involve enforcement 

actions rather than permit denials and, thus, are not applicable here. 

Such a result seems paradoxical, at first blush, since the only type 

of administrative proceedings in which permittees have some limited 

eligibility (enforcement proceedings) would not be covered by section 4(b) of 

Pa. SMCRA and, in fact, would not be covered by any other provision of Pa. 

SMCRA. This was the defect Interior found in the Penrisylvania program when it 

gave its conditional approval, although Interior probably was more concerned 

with the effect upon private citizens than upon permittees. 
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So far as the Board is aware, Pennsylvania has made no "addition of 

lan'guage to its' laws or other program amendment" to comply with Interior~s 

condit1onal approval. However, section 307(b) of the CSL, 35 P.S. 

§691.307(b), refeirred to approvingly by Interior, does provide for the award 

of costs in enforcement proceedings. We are awate that most enforcement 

actions taken by DER against surface mine operators rely both on Pa. SMCRA andi 

the CSL.2 In actual practice, therefore, mine operators will not be 

prejudiced by our application of the Federal reg~lations in permit proceedings 

such as this one. 

In denying Big B's Petition, we are als:o persuaded by several other 

factors. First, the Legislature made it very clear that, in enacting the 1980 

amendments to Pa. SMCRA, it wanted to change existing Pennsylvania law only to 

the extent necessary to comply with Fed. SMCRA. Existing Pennsylvania law did 

not permit a mine operator to recover costs in a permit application pro­

ceeding. The Federal regulations make it plain that no change in Pennsylvania 

law was necessary in that respect. Consequently, it is reasonable to conclude 

that the Legislature did not intend the provisions of section 4(b) of Pa. 

SMCRA to apply to mine operators in permit application proceedings. 

Second, the only subsequent Pennsylvania legislation dealing with the 

recovery of costs is the Costs Act (referred to in footnote 1), enacted two 

years after the 1980 amendments to Pa. SMCRA. While this legislation provides 

a mechanism for the recovery of costs generally in administrative proceedings, 

2 We do not know, but it may be that this explains why Interior has not 
continued to insist on a legislative change in Pa. SMCRA. Interior may be 
satisfied that, in practice, the costs provisions of Pa. SMCRA and the CSL, 
to.gether, are "no less effective" than under Fed. SMCRA. 

255 



it omits permit application proceedings from its scope. This omission is a 

further expression of legislative intent not to provide for the award of costs 

in such situations. 

Finally, the recent affirmance of our Kwalwasser decision, supra, by 

Commonwealth Court (No. 311 C.D. 1989, Opinion and Order dated February 1, 

1990) convinces us that our approach to these cases is sound. Without getting 

involved in a discussion of legislative intent, the Court nonetheless held 

that the Board did not abuse its discretion in adopting an eligibility 

requirement from the Federal regulations in ruling upon a costs application 

under section 4(b) of Pa. SMCRA. 
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ORDER 

AND NOW, this 12th day of March, 1990, it is ordered that the 

Petition for Payment of Counsel Fees, Costs and Expenses, filed by Big B 

Mining Company, Irnc. on March 13, 1989, is denied. 

DATED: March 12, 1990 

cc: Bureau of Litigation 
Library: Brenda Houck 
Harrisburg, PA 
For the Co11111onwealth, DER: 
Diana J. Stares, Esq. 
\1estern Region 
For Appe 11 ant: 
Bruno A. Muscatello, fsq .. 
Butler, PA 
For the Intervenor: 
Michael J. Boyle, Esq. 
Pittsburgh, PA 

ROBSRT D. MYERS 
Administrative Law Judge 
·Member 

Maxine Woelfling, Chairman, was recused and did not participate in this 
decision. 

Richard S. Ehmann, Member, was also recused. 

Terry J. Fitzpatrick, Member, concurred in the result and filed a separate 
opinion. 

sb 
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BIG B MINING COMPANY 

~. 
COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
101 SOUTH SECOND STREET 

SUITES THREE-FIVE 
HARRISBURG. PA 17101 

717-787-3483 
TELECOPIER, 717-783-4738 

M. DIANE SMITH 
SECRETARY TO THE BO~ 

v. EHB Docket No. 83-215-G 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES Issued: March 12, 1990 

CONCURRING OPINION OF TERRANCE J. FITZPATRICK, MEMBER 

While I agree with the conclusion of my colleagues that this petition 

should be dismissed, I cannot agree with their reasons for reaching that 

result. Therefore, I file this concurring opinion. 

As the majority opinion notes, section 4(b) of the Pennsylvania Surface 

Mining Conservation and Reclamation Act (Pa. SMCRA), 52 P.S. §1396.4(b) 

provides that, upon the request of "any party," this Board may in its 

discretion order payment of costs and counsel fees. As the majority opinion 

also notes, this language applies to proceedings arising under section 4 of 

Pa. SMCRA--that is, proceedings involving permit applications and bond 

releases. 

I do not agree with my colleagues that we may follow the interpretation of 

the Federal regulations to the point that we preclude permittees from ever 

recovering costs under section 4(b) of Pa. SMCRA. Although we have in the 

past turned to the federal regulations for guidance in interpreting section 

4(b), it is clear that we are not bound by those regulations. Robert 

Kwalwasser v. DER, 1988 EHB 1308, 1311. In my view, the majority's 

interpretation of section 4(b) cannot be squared with the language of that 

section that "any party" may request costs and counsel fees. Since I view the 
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language of sectimn 4(b) as unambiguous, I do not believe it is apprapriate to 

delve into the intentions of the General Assembl,y. See 1 Pa. C.S. §1921(b). 

I do, however, agree with the majority's conclusion in thi.s case. In 

exercising our discretion to grant costs and counsel fees under section 4(b), 

the Board should o:nly grant counsel fees to a permittee where the permittee 

shows that DER or a third party acted in "bad faith." This is the standard 

which is applied under the federal regulations tn those limited instarices 

(enforcement actions brought by either the regulatory agency or a third party) 

where a permittee :may recover such costs. See 4J,CFR §4.1294(c), (d). I do 

not believe it would be inconsistent to borrow the bad faith standard from the 

federal regulations, while, at the same ti·me, refusing to follow the federal 

regulations' blanket preclusion on recovery of costs by permittees in 

application proceedings. Borrowing the bad faith standard would be a 

permissible exercise of the Board's .discretion since it does not conflict with 

state law, whereas barring permittees from ever recovering costs in 

application proceedings would be, in my view, inconsistent with the express 

language of section 4(b) of Pa. SMCRA, 52 P.S. §1396.4(b). 

Since the permittee in this case has not alleged that DER acted in bad 

faith, I would deny the petition. 

DATED: March 12, 1990 

cc: Bureau of Litigation: 
Library, Brenda Houck 
For the Comonwealth, DER: 
0 i ane Stares, Esq. /Western • 
For ·Appe 11 ant: 
Bruno Muscatello, Esq. 
Butler, PA 
For Intervenor: 
Michael J. Boyle, Esq. 
Pittsburgh, PA 

ENVIRONMENTAL HEARING B.OARD 

·~~~I~~J 
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ROBERT K. GOETZ, JR. 

v. 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
101SOUTHSECONDSTREET 

SUITES THREE-FIVE 
HARRISBURG. PA 17101 

717-787-3483 
,TELECOPIER: 717-783-4738 

M. DIANE SMITH 
SECRETARY TO THE BOJ 

EHB Docket No. 89-509-MR 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES Issued: March 13, 1990 

Synopsis 

OPINION AND ORDER 
SUR 

MOTION TO LIMIT ISSUES 

In an appeal from a civil penalty assessment, the appellant is 

prohibited, by the doctrines of issue preclusion and ~ judicata, from 

litigating the facts underlying the assesment when he failed to appeal an 

Administrative Order containing some of those facts and lost an enforcement 

proceeding in the Commonwealth Court based on the remainder of those facts. 

The only issue remaining to be litigated is the reasonableness of the amount 

of the civil penalty assessed. 

OPINION 

This appeal stems from the September 29, 1989 assessment by the 

Department of Environmental Resources (DER) against Robert K. Goetz, Jr. 

(Appellant) of a civil penalty in the amount of $19,500. The penalty, 

assessed pursuant to section 605 of the Solid Waste Management Act (SWMA), Act 

of July 7, 1980, P.L. 380, 35 P.S. §6018.605, was related to Appellant's 

alleged unpermitted disposal and burning of solid waste (demolition material) 

on his land in Franklin Township, Adams County. 
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On Decemper 11, 1989, DER filed a Motion to Limit Issues, to which 

A~P;.p,~llant has fi'led no response. DER's Motion aneges that on May 17, 1989, 

DER issued an A~ministrative Order to Appellant, ,containing findings that 

Appe 11 ant had d i!SiJPOSed of so 1 i d waste on his 1 and without a permit and 

containing direc:tions to cease such activities and to perform remedial 

measures within ,certain time limits. Appellant ,did not challenge this 

Administrative Order by filing an appeal with t.hi:; Board. WheA Appellant 

failed to comply with the Administrative Order, PER filed a petition for 

enfor.cement in the Commonwealth Court of Pennsy]y,·ania (No. 255 Misc. Docket 

1989). After a hearing, the Court entered an Ord:er on November 20, 1989, 

finding that Appellant had engaged in the unpermitted burning and disposal of 

demolition waste on his land and directing Appellant to cease such activiti-es 

and to perform certain remedial measures. 

DER argues (1) that, having failed to appeal the Administrative 

Order, Appellant is now precluded from litigating issues pertinent to that 

Order, and (2) that the findings of Commonwealth Court in its Order of 

November 20, 1989 are m .judi cat a as to the Appe 11 ant. These arguments are 

correct: Delta Mining Company, Inc. v. DER, 1988 EHB 301; Clark v. ·Troutman, 

509 Pa. 336, 502 A.2d 137(1985). Since the civil penalty assessment was based 

on the violations detailed in the Administrative Order and on Appellant's 

failure to comply with the Administrative Order (see paragraph M of the 

Assessment of Civil Penalities), the facts underlying the assessment are no 

longer in issue. The only issue remaining is the reasonableness of the amount 

of the assessment. 
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ORDER 

AND NOW, this 13th day of March, 1990, it is ordered as follows: 

1. The Motion to Limit Issues, filed by the Department of 

Environmental Resources on December 11, 1989 is granted. 

2. The only issue to be litigated is the reasonableness of the 

amount of the civil penalty assessed against Robert K. Goetz, Jr. on 

September 29, 1989. 

3. The Department of Environmental Resources shall file its 

pre-hearing memorandum on or before March 30, 1990. 

DATED: March 13, 1990 

cc: Bureau of L;t;gat;on 
Library: Brenda Houck 
Harrisburg, PA 

sb 

For the Commonwealth, DER: 
Robert Abdullah, Esq. 
Central Region 
For Appellant: 
Sally J. Winder, Esq. 
Shippensburg, PA 
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DONALD W. DEilZ 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
101 SOUTH SECOND STREET 

SUITES THREE-FIVE 
HARRISBURG. PA 17101 

717-787-3483 
TELECOPIER, 717-783-4738 

. . 

M. DIANESMr 
SECRETARY TO THE I 

v. EHB Docket No. 88-525-MJ 

COMMONWEALTH OF PENNSYLVANIA, 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

. . 
Issued: March 14, 1990 

OPINION AND ORDER 
SUR 

MOTION FOR JUDGMENT ON JHE PLEADINGS 

By Joseph N. Mack, Member 

Synopsis 

A motion for judgment on the pleadings will be granted where 

admissions in the pleadings (pre-hearing memorandum) establish the case for 

the Commonwealth. 

OPINION 

This matter originated when the Department of Environmental Resources 

(DER) issued an assessment of civil penalty to Donald W. Deitz on November 

18, 1988 for a discharge from the Jack Brothers No. 9 Mine which occurred on 

July 28, 1988; Deitz operates the Jack Brothers No. 9 Mine pursuant to Mine 

Drainage Permit No. 2768BSM25. An appeal by Deitz was timely filed on 

December 21, 1988 which was dual in nature, to wit: It denied that there was 
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an I,,Jlauthortzed;dijscharge o,f mine drainage, and' tt alleged further that i;J; the 

discharge did take: place, it was corrected with·im 48 hours as required by a 

consent decree entered by Deitz and DER in the Commonwealth Court in 1987. 

In his Ap,ril 12, 1989 pre-hearing memora:ndum, Deitz says: 

"Because there is a legal question as to the affect 
(sic) of the order of court, it is felt that a factual 
hearing ts not necessary. The case is one of legal 
interpretation." 

Deitz also admits in his pre-hearing memorandum, tmat there was a non-complyin~ 

discharge from the Jack Brothers No. 9 Mine and a1r.gues that DER is barred from 

ass.essing a civil! penalty for the discharge by ~!fl: order of the Commonwealth 

Court dated November 4, 1987. 

At this p.oint, DER filed a motion for judgment on the pleadings, 

arguing that the consent decree does not by its terms preclude the assessment 

of a civil penalty nor does it preclude DER from pursuing other remedies. DE~ 

argues further that the. Deitz pre-hearing memorandum does not contest the fac~ 

of the discharge nor does it question the amount of the civil penalty. 

Deitz, although given notice of DER's motion and the opportunity to 

respond, chose not to answer DER's motion for judgment on the pleadings. 

A motion for judgment on the pleadings is proper and should be 

granted where no material facts are in dispute and a hearing is pointless 

because the law is clear an. the issue. In ruling on a motion for judgment on 

the pleadings, the Board will regard all facts pleaded by the non-moving part~ 

as true. Upper Allegheny Joint Sanitary Authority v. DER, EHB Docket No. 

88-084-W, (Opinion issued March 15, 1989). See also DER v. Summerhill 

Borough, 34 Pa.Cmwlth. 574, 383 A.2d 1320'(1978). 
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\. 

Deitz herein contends that the court order bars the imposition of 

civil penalties; we do not agree. 

In the order, Deitz agreed to submit revisions to his mine drainage 

permit, to construct water treatment facilities and to comply with the 

effluent limitations contained in 25 Pa.Code §87.102. The balance of the 

order dealt with non-complying discharges, specifying a 48-hour notice and 

joint sampling to determine the severity and continuation of discharges. The 

order concluded by stating that if the effluent violation exist after the 

48-hour notice and retesting, certain bonds may be immediately collected by 

DER. 

The order does not at any point indicate that DER waives any of its 

rights to pursue alternate remedies nor does it indicate that the order is the 

sole remedy for the parties; consequently, DER is not barred from assessing 

civil penalties. SeeDER v. leechburg Mining Company, 9 Pa.Cmwlth. 297, 305 

A. 2d 764 (1973). 

Since DER was not barred from assessing a civil penalty for a 

discharge which Deitz admits did not comply with 25 Pa.Code §87.102, we find 

the motion for judgment on the pleadings well taken. 
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0 R DE R 

AND NOW, this 14th day of March, 1990, it is ordered that the 

Department of Environmental Resources' Motion for Judgment on the Pleadings is 

granted and the appeal of Donald W. Deitz is dismissed. 

ENVIRONMENTAL HEARING BOARD 

MAX~~ IV~~., 
Administrative law Judge 

Chav~~ 
ROBERT D. MYERS 
Administrative law Judge 
Member 

~,,. . ...:,~ .. ~ 
TRifNtE J. FITZPAICK 
Administrative law Judge 
Member 

Mr. Ehmann has recused himself in this matter. 

DATED: March 14, 1990 

cc: Bureau of litigation 
Library: Brenda Houck 
For the Commonwealth, DER: 

rm 

Kenneth T. Bowman, Esq. 
Western Region 
For Appe 11 ant: 
Robert M. Hanak, Esq. 
Reynoldsville, PA 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
1 01 SOUTH SECOND STREET 

SUITES THREE-FIVE 
HARRISBURG. PA 17101 

717-787-3483 
TELECOPIER, 717-783-4738 

ROHM AND HAAS DELAWARE VALLEY INC. 
v. 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

RAYMOND PROFFITT 
v. 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 
and ROHM AND HAAS DELAWARE VALLEY, 
INC., Permittee 

EHB Docket No. 86-608-M 

EHB Docket No. 89-053-M 

Issued: March 19, 1990 

OPINION AND ORDER SUR 
MOTIONS TO DISMISS APPEALS 

By Robert D. Myers, Member 

Synopsis 

M. DIANE SMITf 
SECRETARY TO THE BC 

A motion by a permittee-appellant to dismiss an appeal as moot 

because the permit to which it relates has been superseded by a replacement 

permit will be granted even though an intervenor intends to file an 

application for costs and attorneys 1 fees. T.he dismissal of the appeal will 

not prevent the intervenor from filing such an application. An appeal from 

the replacement permit, docketed as a skeleton appeal under 25 Pa. Code 

§21.52(c), will not be dismissed because the third party-appellant did not 

file the required information for more than 7 months. The Board had made no 

request for the information and all parties had agreed to general continuances 

while settlement discussions took place. The petitioner had not objected to 

the delay and had not been prejudiced by it. 
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OPINION 

The appeal docketed at 86-608 was filed by Rchm :~a Haas Delaware 

Valley, Inc. (Rohm and Haas) on October 30, 1986 to contesr some of the 

provisions of National Pollutant Discharge Elimination System (NPDES) Permit 

No. PA 0012769 i~Sued to Rohm and Haas by the Department of Environmental . 

Resources (DER) on September 30, 1986, and pettairting to discharges at Rohm 

and Haas's plant in Bristol Township, Bucks County (1986 Permit). Along with 

its Notice of Appeal, Rohm and Haas filed a Petition for Supersedeas, seeking 

a relaxation of certain permit limitations during pendency of the appeal. The 

Petition was resolved by a stipulation, entered into between Rohm and Haas and 

DER and approved by the Board on May 1, 1987, relaxing certain permit 

limitations until November 2, 1987. By a series of amendments to the 

stipulation, the compliance date was extended from November 2, 1987 to January 

31, 1989. On that date, a new NPDES Permit No. PA 0012769 (1989 Permit) was 

issued and the prior permit was revoked. 

Raymond Proffitt (Proffitt) had been allowed to intervene in the 

appeal dOcketed at 86-608 by a Board Opinion and Order issued February 26, 

1988 (1988 EHB 135). · On March 2, 1989, Proffitt f i1 ed an appea 1 (docketed at 

89-053) for the ~urpose of challenging provisiorts of the 1989 Permit. This 

appeal was docketed as a skeleton appeal under 25 Pa. Code §21.52(c), at 

PrOffitt's request, since the reasons for the appeal were not specified) 

As the permittee in a third party appeal, Rohm and Haas automatically became a 

party to Proffitt's appeal docketed at 89-053. 

1 Profitt incorporated by reference the objections he had previously 
expressed to the 1986 Permit and stated that, if ongoing settlement 
ne~otiations failed, he would develop his objections with more precision 
through the discovery process. Our decision is not to be construed as an 
endorsement of this procedure. 
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A Board Order dated September 20, 1989 gave the parties to both 

appeals until October 13, 1989 to file objections, if any, to consolidating 

the appeals. On that date, Proffitt filed an Amended Notice of Appeal at 

89-053 and a statement expressing no objections to consolidation. On 

October 17, 1989, Rohm and Haas filed Objections to Consolidation and Motions 

to Dismiss both appeals. Proffitt opposed these motions in his November 2, 

1989 response. Rohm and Haas filed a supplement to its Motions on December 4, 

1989. In a letter dated December 6, 1989, DER took a position best described 

as neutral. 

86-608 

The appeal docketed at 86-608 is Rohm and Haas's appeal and should be 

dismissed, at Rohm and Haas's request, unless the rights of another party will 

be adversely affected. The only objecting party, Proffitt, concedes that the 

provisions of the 1986 Permit have been superseded by those of the 1989 

Permit. Even if some of those provisions still applied, however, Proffitt 

would not be able to litigate them. His intervention was specifically 

confined to challenging "any further temporary or permanent relaxation of the 

limitations contained in [the 1986 Permit] with respect to Outfall 009." 

Since the relaxation of those limitations expired on January 31, 1989, there 

is nothing further for Proffitt to challenge. 

Proffitt's argument that the appeal at docket number 86-608 should 

not be dismissed because the issue of attorneys' fees and costs remains 

unsettled also is without merit. No application for costs and attorneys' fees 

has been filed and, appropriat~ly, should not be filed until the appeal has 

been given final disposition. Our dismissal of the appeal docketed at 86-608 

will not affect Proffitt's right to file such an application, if he can bring 

himself within the scope of a relevant statutory provision. 
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89-053 

Rohm a'hd Haas seeks to have the Board dismiss :~e :1opeal docketedat 

89-053 because Proffitt did not "perfect'' the appea 1 i !1 2 ;: i:ne ly manner. Rohm: 

and Haas has mi sdb'nstrued our procedura 1 rules as they re 1 ate to skeleton 

appe~ls.Z 25 Pa. Code §21.52(c) states as follows: 

An appeal which is perfected in accordahte with the 
provisions of this section but does not otherwise comply 
with the form and content requirements of §21.51 of this 
title will be docketed by the Board as a skeleton 
appeal. The Appellant shall, upon requa~t from the 
Board, file the required information ot Suffer dismissal 
of the appeal. 

One of the content requirements of §21.51 is a statement of the Appellant's 

specific objections to DER's action, set forth in separate numbered 

paragraphs. Proffitt did not satisfy this requirement in his Notice of Appeal 

and requested that it be docketed as a skeleton appeal. 

To be docketed as a skeleton appeal, however, the appeal had to be 

"perfected" in accordance with §21.52. In other words, a notice of the appeal 

had to be served on Rohm and Haas as stipulated in §21.52(b). Attached to 

Proffitt's Notice of Appeal was a certification that notice had been given to 

Rohm and Haas on March 2, 1989, by first class mail. If this occurred as 

certified, the appeal was "perfected." Rohm and Haas has made no allegation 

that service was not made as certified. 

Once the appeal was filed, perfected and docketed as a skeleton 

appeal, Proffitt was obligated to file his specific objections "upon request 

from the Board." The Board made no such request, and Proffitt's filing of his 

specific objections on October 13, 1989 cannot be considered untimely. 

Rohm and Haas contends that it has been harmed by the delay. If 

2 These rules were discussed at some length in McCutcheon v. DER, 1988 EHB 
1114. 
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that, in fact, occurred, Rohm and Haas must bear the responsibility for it. 

The transmittal letter accompanying Proffitt's Notice of Appeal3 indicated 

that {1) a settlement was imminent; and (2) if it did not materialize, the 

issues would be formulated with more precision through the discovery process. 

The discovery period extended initially to May 23, 1989. On the day prior to 

this date, Proffitt filed a Motion for Continuance which was unopposed by Rohm 

and Haas and DER. A general continuance was granted as a result. 

When settlement negotiations among the parties failed to resolve the 

dispute, the Board ordered them to submit by July 27, 1989 a proposed schedule 

for completing discovery and filing pre-hearing memoranda. On that date, 

Proffitt (with the agreement of Rohm and Haas and DER) requested another 

continuance. This request was granted with the stipulation that a status 

report be filed by September 15, 1989. The status report filed on that date 

reported that an agreement still had not been reached. As a result, the Board 

issued its Order of September 20, 1989 (referred to above), requiring the 

parties (1) to respond by October 13 if they opposed consolidation; and (2) to 

file by October 27 their joint proposal for deadlines for discovery and for 

the filing of pre-hearing memoranda. Proffitt's Amended Notice of Appeal, 

containing his specific objections, and Rohm and Haas's Motions to Dismiss 

were filed in response to this Order. 

It is apparent that the delay occurred with Rohm and Haas's consent. 

If it truly was being prejudiced by this passage of time, it was obligated to 

communicate that fact to the Board. Its failure to do so until after 

Profitt's specific objections had been filed amounts to a waiver. 

The Board also is not moved by Rohm and Haas's complaint that the 

3 Rohm and Haas's legal counsel was noted as receiving copies of the 
letter. 
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ter.ms of the 1989 Permit required it to proceed wi:th design and construction 

o.f '~'reatment fil~·i nt i es without knowing the specific na un·2 of Proffitt's 

obj~.ctions. Again., if this.w.as causing harm, it was Rohm and Haas's 

responsibility to :bring .it to the B.oard's attentipn instead of sp.~cifically 

a.gree i ng to general cant i nuances. Aside from th.art:, we note that the 1989 

Permit required Rohm and Haas t.o complete design and submit a Part II 

Application for :a Water Quality ·Management permi1t ·by January 3, 1989, to 

receive bids by .~uly 3, 1989, .and to award contna:ets by September 1, 1989. 

This schedule either did not contemplate. any liti:gation of permit conditions 

or was indiffere.nt to such litigation. In eithe!Y' .case, the schedule was so 

condensed that Rohm and Haas could not reasonably expect to be able to make 

any considered juq.gment on the likely outcome of such litigation before making 

' subst_ant i a l comm·itments pursuant to the 1989 Permit. 

Consolidation 

Since the appeal docketed at 86-608 will be dismissed, as noted 

above, there will no longer be ~ultiple appeals to consolidate. 
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ORDER 

AND NOW, this 19th day of March, 1990, it is ordered as follows: 

1. Rohm and Haas's Motion to Dismiss the appeal docketed at 86-608 

is granted and the appeal is dismissed. 

2. Rohm and Haas's Motion to Dismiss the appeal docketed at 89-053 

is denied. 

3. The parties shall submit by April 3, 1990, a proposed schedule 

fo\ completion of discovery and filing of pre-hearing memoranda. 

DATED: March 19, 1990 

cc: Bureau of Litigation 
Library, Brenda Houck 

sb 

For the Commonwealth, DER: 
Louise Thompson, Esq./Eastern 
Mary Young, Esq./Eastern 
Kenneth A. Gelburd, Esq./Eastern 
For Appe 11 ant : 
Robert L. Collings, Esq. 
Philadelphia, PA 
For PermHtee: 
Randall J. Brubaker, Esq. 
Wendy E. Carr, Esq. 
Philadelphia, PA 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
101SOUTHSECONDSTREET 

SUITES THREE-FIVE 
HARRISBURG. PA 17101 

717-787-3483 
TELECOPIER, 717-783-4738 

M. DIANE SMITH 
SECRETARY TO THE BOJ 

THERESA YORK EHB Docket No. 89-522-W 
v. 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

and 
EUREKA STONE QUARRY, Permittee Issued: March 19, 1990 

OPINION AND ORDER 
SUR MOTION FOR SANCTIONS 

By Maxine Woelfling, Chairman 

Synopsis 

A motion for sanctions is granted and an appeal is dismissed where 

the appellant fails to file her pre-hearing memorandum as required by the 

Board•s order, does not respond to discovery requests, and does not answer the 

motion for sanctions. 

OPINION 

This matter was initiated with the October 31, 1989, filing of a 

notice of appeal by Theresa York seeking the Board•s review of the Department 

of Environmental Resources• (Department) issuance of Mine Drainage Permit No. 

5975SM3A1 and Mining Permit No. 300725-5975SM3-01-0 to Eureka Stone Quarry, 

Inc. (Eureka). The permits, which were issued by the Department on September 

26, 1989, authorized Eureka to conduct a quarrying operation, known as the 

Daleville Quarry, in Covington Township, Lackawanna County. 
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As is its usual procedure, the Board, on November 2, 1989, issued 

Pr,e ... Hearing Order No. 1, which, inter alia, required ·.\c ark to file her pre .. 

hearing memora·ndum on or before January 16, 1990. '.ihen i"1s. York failed to 

fiie her pre .. hearing memorandum by the required date, the Board, in a letter 

dated January 22 1 1990, notified her that she was in default of this obliga. 

tion and that sanctions could be applied under 25 Pa.Code §21.124 if the pre .. 

hearing memorandum were not filed on or before February 2, 1990. Ms. York did 

not file her pre-hearing memdrandum by February 2, 1990, and the Board, in a 

letter dated February 13, 1990, advised Ms. ~ork that sanctions would be 

app 1 ied unless her .pre-hearing memorandum were filed by February 23, 1990. As 

of the date of this opinion, Ms. York has not filed her pre-hearing memoran~ 

dum. 

In the ~·eantime, Eureka filed a motion for sanctions on February 12i 

1990, seeking the dismissal of York's appeal for failure to comply with .Pre• 

Hearing Order No. 1 and failing to respond to Eureka's discovery requests in 

violation of the Board's rules of practice and procedure. The Board advised 

Ms. York by letter dated February 20, 1990, that any response to Eureka's 

motion must be ·filed on or before March 5, 1990. To date, Ms. York has not 

responded to Eureka's motion. 

We will grant the relief requested by Eureka. Ms. York has failed to 

abide by the Board's pre-hearing order, despite being given ample opportunity 
' 

to file her pre-hearing memorandum. ·Furthermore, her failure to respond to 

Eur~ka~s discovery requests and her failure to respond to Eureka's motion for 

sanctions demonstrate that she has no intention of prosecuting her appeal. 

Consequently, the sanction of dismissal is appropriate. Right of Way Pavind 

Company, Inc. and American Insurance Company v. DER,. 1988 EHB 1134. 
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AND NOW, this 19th day of March, 1990, it is ordered that Eureka 

Stone Quarry's motion for sanctions is granted and the appeal of Theresa York 

is dismissed. 

. ' 

DATED: March 19, 1990 

cc: Bureau of L;t;gat;on 
Harrisburg, PA 
For the Commonwealth, DER: 
Julia Smith Zeller, Esq. 
Central Region 
For Appellant: 
Paul J. Walker, Esq. 
Scranton, PA 
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RUSHTON MINING COMPANY 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
101SOUTHSECONDSTREET 

SUITES THREE-FIVE 
HARRISBURG. PA 17101 

717-787-3483 
TELECOPIER 717-783-4738 

M. DIANE SMITI 
SECRETARY TO THE BC 

v. EHB Docket No. 85-213-F . 
(Consolidated Appeal) 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES Issued: March 20, 1990 

OPINION AND ORDER SUR 
MOTION FOR STAY OF PROCEEDINGS AND 

EFFECT OF BOARD 1 S ORDER 

By Terrance J. Fitzpatrick, Member 

Synopsis: 

A motion for Stay of Proceedings and Effect of Boarct•s Order is 

denied because the moving party failed to allege facts which would satisfy the 

criteria for granting a stay. 

. OPINION 

This proceeding involves forty-six appeals, which have been 

consolidated, from the issuance of coal mining activity permits by the Depart-

. ment of Environmental Resources (DER). The reason for consolidation was to 

resolve common issues regarding the legality of certain 11 Standard conditionsn 

inserted into the permits by DER. On January 22, 1990, we issued an Opinion 

and Order which granted the Appellants• motion for partial summary judgment 

and declared the standard conditions invalid because they were not promulgated 

as regulations in accord with the Commonwealth Documents Law, Act of July 31, 

1968, P.L. 769, as amended, 45 P.S. §1102 et ~· 
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On February 1, 1990, DER filed a motion to amend :he Board•s order of 

JqJ1Uary 22, 19~Q. Specific~lly, DER rfi!quested th!lt ~ve --~: ~Je a stateme.o~ in 

out order that our ruling involved a controlling .quest1on ~f law as to which 

there was substantial ground for difference of·opinion and that an immediate 

appeal might materially advance the ultimate termination of th~ matter. OER 

requested insertion of this language because it Pelieved that our order was 

interlocutory, ancl it wished to have Commonwealth Court review the order.1 

See 42 Pa. C.S. §702(b). On March 5, 1990, we issued an order granting DER's 

motion to amend. 

This Opinion and Order addresses DER's "Motion_for a Stay of 

Proceedings and Effect of Board's Order" filed on February 7, 1990. In this 

motion, DER requests the Board to stay its January 22, 1990 order pending 

Commonwea 1 th Co.~rt' s determination whether to ad::ept DER' s inter 1 ocutory 

appea1.2 DER contends that the Board should stay its decision, pending 

Commonwealth-court's decision whether to accept the appeal, in order to 

pr.eserve the status quo. DER asserts that the Board's order will have a 

"significant effect" on how DER administers its coal mining programs. DER 

further asserts that the Appellants have operated under the challenged permit 

1 We note that DER has also filed a petition for review from our order ·in 
Commonwealth Court, Docket No. 376 C.D. 1990. This appears to be based upon 
the belief that our order could be construed as a final order rather than an 
interlocutory one. It is not necessary for us to address whether our decision 
was interlocutory or final in deciding the instant motion for a stay. 

2 DER asserts that if Commonwealth Court accepts its interlocutory appeal, 
this acceptance wi l1 operate as an automat,; c stay of the Board's order 
pursuant to Rule 1736(b) of the Pennsylvania Rules of Appellate Procedure. 
The Appellants disagree that Rule 1736(b) applies here, citing Department of 
Education v. Postlewait, 84 Pa. Commonwealth Ct. 568, 482 A.2d 57 (1979), and 
Colston v. Department of-Community Affairs, 104 Pa. Commonwealth Ct. 165, 521 
A.2d 513 (1987). · We will not .address this question because it does not affe.ct 
ou\r decision on whether a stay is appropriate. 
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conditions for up to four years, and that the grant of a stay will not 

prejudice the Appellants. 

The Appellants filed a response to DER's motion •. The Appellants 

contend that a stay is not justified because DER has not alleged facts to show 

whether DER is likely to succeed on the merits of its appeal, whether DER will 

be irreparably injured, how a stay will affect others, and whether a stay will 

affect the public interest. Finally~ Appellants contend that while they have 

complied with the challenged permit conditions prior to the Board's ruling, 

this compliance was under protest and does not warrant forcing them to 

continue to comply with the permit conditions. 

In deciding whether to grant a stay or supersedeas, the Board 

considers the following factors: 

(i) Irreparable harm to the petitioner, 

(ii) The likelihood of the petitioner prevailing on the merits, and 

(iii) The likelihood of injury to the public or other parties, such 

as the permittee in third party appeals. 

Section 4(d) of the Environmental Hearing Board Act, Act of July 13, 1988, 

P.L. 530, No. 94, 35 P.S. §7514(d), Chambers Development Co., Inc. v. DER, 

1988 EHB 68, 77, affirmed, 118 Pa. Commonwealth Ct. 97, 545 A.2d 404 (1988). 

Applying these factors in this case, a stay is not warranted because 

DER has not alleged facts which, if found to be true, would warrant a stay. 

DER's motion does not allege that it is likely to succeed on the merits of its 
-

appeal to Commonwealth Court. In addition, DER's allegations that our order 

will have a "significant effect" on its administration of its coal mining 

programs, and that a stay will not prejudice the Appellants, are also 

insufficient. Even if the Board's Order does have a significant effect on 

DER's regulation of coal mining, we cannot assume that this effect constitutes 
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11 irreparable injury. II Furthermore, the fact that the .~ppe ll ants have operated: 

tH'!I'cl(er the cha Henged permiot conditions for four years does not estab li.sh that 

tn·ey would not be: prejudiced by requ.iring them to. cant i nue to comply with the 

conditions pendtn:~. Commonwealth Cou.res action or!l DER's appeal. 

In summary, we find that DER' s mot ion for a stay fails to allege a 

sufficient basis for granting a stay; therefore, we will deny the motion. 

ORDER 

AND NOW, thi.s 20th day of March, 1990, it is ordered that the Depart-

ment of Environmental Resources' Motion for Stay mf Proceedings and Effect of 

the Board's Order is denied. 

DATED: March 20, 1990 

cc: Bureau of Litigation 
Library, Brenda Houck 
For the Co~J~~~onwealth, DER: 
Marc A. Roda, Esq./Central 
Theresa Grencik, Esq./Western 
For Appellant: 
Thomas C. Reed, Esq. 
Pittsburgh, PA 
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ANDREW SAUL 

,] 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
101 SOUTH SECOND STREET 

SUITES THREE-FIVE 
HARRISBURG. PA 17101 

717-787-3483 
TELECOPIER 717-783-4738 

M. DIANESMITI 
SECRETARY TO THE BC 

v. EHB Docket No. 88-436-F 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 
and CHESTER SOLID WASTE ASSOCIATES, 

Permittee 

Issued: March 21, 1990 

OPINION AND ORDER SUR 
MOTION TO DISMISS FOR LACK OF STANDING 

By Terrance J. Fitzpatrick, Member 

Synopsis 

A motion to dismiss for lack of standing is granted because the 

Appellant failed to allege that he will suffer any specific injury as a result 

of the action which has been appealed. 

OPINION 

This proceeding involves an appeal by Andrew Saul (Saul) from an 

action of the Department of Environmental Resources (DER) dated September 23, 

1988. In this action, DER approved a plan submitted by the Chester Solid 

Waste Associates (CSWA) to construct six municipal waste incinerators in the 

City of Chester, Delaware County. The approval was granted pursuant to the 

Air Pollution Control Act, Act of January 8, 1960, P.L. 2119, as amended, 35 

P. S. §4001 et .ill· 

This Opinion and Order addresses the motion to dismiss for lack of 
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standing filed by CSWA on March 7, 1989. In this motion, CSWA states that 

Sau~ilives in Moy;lan-Rose, Pennsylvania, which is located ten miles from the 

proposed incinerators. CSWA alleges that Saul cannot demonstrate that he will 

be substantially, immediately, and directly affected by DER's action; 

therefore, he lacks standing to appeal. DER filed' a letter advising the Board 

that it joined in CSWA's motion to dismiss. 

Saul filed a response to CSWA' s motion on March 27, 1989. Sau 1 

argues that CSWA's assertion that he lives ten miles from the site does not 

constitute a basis for challenging his standing. Saul asserts (response, pp. 

1-2) that his interest is substantial because "wha,tever affects the natural 

environment within the borders of a county affects the county itself, i.e. 

those who inhabit the county," citing Franklin Township et al. v. 

Commonwealth, DER, 499 Pa. 162, 452 A.2d 718 (1982). Saul also quotes 

language from Franklin Township and William Penn Parking Garage v. City of 

Pittsburgh, 464 Pa. 168, 346 A.2d 269 (1975) in support of his claim that his 

interest in this appeal is "direct" and "immediate." 

In order to have standing to appeal, a person must have a 

"substantial interest" which will be "directly" and "immediately" affected by 

the decision which has been appealed. William Penn Parking Garage v. City of 

Pittsburgh, 464 Pa. 168, 346 A.2d 269, 280-284 (1975). Saul has failed to 

allege sufficient facts to satisfy this test. CSWA's motion to dismiss 

asserted that Saul lives ten miles from the proposed incinerators and that he 

will not be affected. Saul's response neither contests that he lives ten 

miles from the site nor alleges any specific type of injury which the 

incinerators will cause him. Instead, Saul argues in his response that he has 

standing as a matter of law since he lives in the same county where the 

proposed incinerators will be located, citing Franklin Township. 
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We do not agree with Saul's argument. In Franklin Township, the 

Supreme Court held that a county and a township had standing to appeal a 

permit for a toxic waste landfill to be located within the bounds of those 

government units. The Court emphasized the duties of local government for the 

"protection and enhancement of the quality of life of its citizens" 452 A.2d 

at 721. Nothing in Franklin Township implies that every person residing in a 

county has automatic standing to appeal any DER permit granted within that 

county. A person has standing to appeal only if he asserts, among other 

things, that the granting of the permit will cause him to suffer some 

specific type of harm.1 In the present case, Saul's response to the motion 

to dismiss does not assert any specific type of harm which he will suffer as a 

result of the proposed incinerators. Additionally, our review of Saul's 

notice of appeal and pre-hearing memorandum reveals no allegations of specific 

harm to Saul; instead, these documents focus on the broad public policy .issues 

of the merits of incineration versus other methods of waste disposal. We may 

not delve into these issues unless they are raised by an appellant who alleges 

sufficient facts to establish his standing. 

In summary, Saul has not alleged specifically that he will be injured 

by the DER action he has appea 1 ed; therefore, we will grant CSWA' s motion to 

dismiss for lack of standing. 

1 For example, in Max Funk v. DER, 1988 EHB 745, the Board found that the 
appellants had standing based upon their allegations that they lived in the 
dispersion area of a proposed incinerator and that they would suffer possible 
health effects from pollutant emissions. In that case, the appellants all 
lived within one-half mile of the proposed incinerator. 
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·ORDER 

AND N~W, ·this 2lsrt·day of March, 1990, dt is ordered that Cheste;r 

So:Hd Was,te As,so.~i,ates' motion to di·smi.ss for la·ck of standing is granted, ,and 

the appeal of An~n~w Saul at EHB ·ooc~et No. 88-4Bf;i-F is dismissed. 

DATED: .,March 21, 19·90 

cc: Bure.au of 1 i tigat ion 
Library, Brenda Houck 

nb 

For the Co~onwealth, DER: 
Louise S. Thompson, Esq. 
Eastern Re~ion 
For Appellant: 
Mark S. Lohbauer, Esq. 
Philadelphia, PA 
For Permittee: 
James D. Morris, Esq. 
Phi 1 ade 1 phi a, PA 
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GERALD BOOHER 

v. 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
101 SOUTH SECOND STREET 

SUITES THREE-FIVE 
HARRISBURG. PA 17101 

717-787-3483 
TELECOPIER: 717-783-4738 

. . 

M. DIANE SMIT 
SECRETARY TO THE B< 

EHB Docket No. 89-204-MJ 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES Issued: March 21, 1990 

Synopsis 

OPINION AND ORDER SUR 
MOTION TO LIMIT ISSUES 

A motion to limit issues will be denied where it requires the Board 

to interpret language differently from the Commonwealth Court. 

OPINION 

On July 18, 1989, Gerald E. Booher of R.D. #1, Box 36, Shirleysbury, 

PA, filed this appeal from a $20,000 assessment of civil penalties imposed by 

the Department of Environmental Resources (DER) pursuant to §605 of the Solid 

Waste Management Act, 35 P.S. §6018.605. The assessment was issued in 

connection with a notice of violation citing unpermitted storage/processing/ 

disposal of tires. At this point, DER has filed a motion to limit the issues 

which would bar the appellant from contesting the unappealable notice of 

violation. In prior cases before us, DER has taken the same position as it 

takes in this case, i.e. unless there has been an appeal from the Notice of 

Violation there can not be an appeal from the civil penalty. This position 

was sustained by the Board in several cases. For example, see Sugar Hill 
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Limestone v. DER, 1987 EHB 933. 

However', o·n November 15, 1988, the Commonwealth Court decided l<'ent 
i 
:Coal Mininq Company v~ DER, 121 Pa. ClllWlth. 149 1 550 A.2d 279 (1988'), which 

~oes not involve t:he Solid Waste Management Act,. but rather the Surface M.ining 

Cgnservation and Reclamation Act (SMCRA). The procedural situation was 

similar in that K:ent Co a 1 Mining Company had not a!ppea 1 ed a comp 1 i ance order 

issued to the company on October· 11, 1985, but had taken an appea 1 from the 

civH penalty assessment of November 1, 1985. Thercourt in developing its 

opinion closely examined the language of the statute and specifically §18.4 

SMCRA and 25 Pa CQde §86.202(a). That language provides in part. as follows: 

•••• the person or municipality charged with the 
penalty shall then have thirty (30} days to pay the pro­
posed penalty in full or, if the person or municipality 
wishes to,>contest either the amount of tbe penalty m:. 
the fact of the violation, forward the propgsed amount 
to the secretary for placement in an escrow account •••• 
(emphasis provided) 

The court concluded that this language was to be. interpreted in its clearest 

fashion and granted Kent Coal Mining Company the right to contest the 

yiolation as well as the penalty upon its appeal of the penalty assessment. 

The instant case arises under the Solid Waste Management Act (SWMA) 

and the procedural aspects are the same. In this case, there was a "Notice of 

Violation" issu.ed to Gerald. Booher on January 10, 1989, which was not appealed. 

On July 16, 1989, DER assessed a penalty for the violation previously noticed. 

The language we must interpret in the SWMA, 35 P.S. §6018.605 reads. as 

follows: 

•.••• the person charged with the penalty sha 11 have 
30 days to pay the proposed penalty in full, or if the 
person wishes to contest either the amount of the 
penalty or the fact of the violation, the person shall 
within such 30-day period file an appeal of such action 
with the Environmental Hearing Board. 

It is clear that the operative language in the 35 P.S. §6018.605 SWMA and the 
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§18.4 and 25 Pa Code §86.202(a) SMCRA dealing with the rights of the 

appellants is the same, and would declare that the same result be accomplished. 

ORDER 

AND NOW, this 21st day of March, 1990, the Motion to Limit Issues is 

denied. 

DATED: March 21, 1990 

cc: Bureau of Litigation 
Library, Brenda Houck 

nb 

For the Commonwealth, DER: 
David Wersan, Esq. 
Central Region 
For Appellant: 
Gerald Booher 
Shirleysburg, PA 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
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HARRISBURG. PA 17101 

717-787-3483 
TELECOPIER 717-783-4738 
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and NORTH PENN WATER AUTHORITY and 
NORTH WALES WATER AUTHORITY, Permittees 

Issued: March 23, 1990 

OPINION AND ORDER 
SUR 

Svnopsis 

MOTION TO DISMISS FOR LACK OF STANDING 
AND PETITION TO INTERVENE 

When a municipality takes back from an authority a project previously 

assigned to the authority; and when, as a consequence, the authority conveys 

to the municipality the water allocation permits issued to the authority; and 

when the authority has no other interest in the project or the permits, the 

authority is subject to being dismissed as an appellant in appeals filed by 

the authority from the issuance of the permits, in which appeals the 

municipa1ity is also an appellant. 

Environmental organizations previously denied participation in two 

appeals from the issuance of water allocation permits, by reason of their 

failure to establish standing, will not be permitted to intervene in two other 

appeals from the issuance of the same permits. Another environmental 

organization is denied intervention when it fails to demonstrate a direct, 

immediate and substantial interest in the narrow issues involved in the 

appeals. 
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OPINION 

These'~'Onsolidate.d,appeals, filed on March 14, 1988 by,Neshaminy 

Water Res.ources .Authority {N.WRA), involve two wa:t:er allocation permits issued 

by the Department ;pf Environmenta 1 Resources (DER} on February 12, 1988. The 

11 A11 Permit (WA-0978601A) was is:sued to NWRA; the '11 811 Permit (WA-09786018) was 

issued to North Penn and North Wales Water Authori'ties (NP/NW). The aggregate 

water allocations <in these two permits are ident;i:cal to those contained in 

Permit 0978601 issued to NWRA •on November 1, 197·8 . .1 This original Permit 

was amended, extended sever a 1 times, and finally ,revoked by the issuance of 

the 11 A11 and 11 811 Permits. DER's action of February 12, 1988 accomplished a 

transfer to NP/NW of a portion of the water allocations original granted to 

NWRA. Th.e transfer was requested by NWRA and NP!NW in obedience to rulings of 

tile court of Common Pleas of Bucks County in Sulhivan et al. v. County of 

Bucks et al., No. 83-8358; and North Wales Water Authority et al. v. Neshaminv 

Water Resources Authority et al., No. 84-3273 (Sullivan case). 

On July 5, 1988 the County of Bucks filed a Mot ion seeking to be 

substituted for NWRA as the appellant or, in the alternative, to be allowed to 

intervene in its own right. The Motion alleged that, on May 11, 1988, the 

County's Board of Commissioners adopted Ordinance No. 76, indicating the 

County's intention to take back from NWRA2 the Reservoir and Park System 

Project (including, inter alia, the water allocation permits). When NWRA 

r.efused to convey the Project to the County, the County instituted an action 

1 These permits are part of the Point Pleasant Divers.ion Project which has 
been the subject of much litigation before this Board and in the courts s,ince 
1982. 

2 NWRA is a Pennsylvania municipality authority formed by the County of 
Bu'Qks in 1966. 
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in Mandamus in the Court of Common Pleas of Bucks County (County of Bucks v. 

Neshaminy Water Resources Authority et al., No. 88-04029-05-5). On May 26, 

1988, the Court entered peremptory judgment in favor of the County and ordered 

NWRA to convey the Project to the County. Because the "ownership" of the 

Project was still somewhat unsettled, the Board denied the County's 

substitution request but granted intervention on September 6, 1988. 

The parties proceeded with discovery and the filing of pre-hearing 

memoranda. A hearing scheduled to begin June 14, 1989 was cancelled, at 

NWRA's request, because of the unavailability of a fact witness, and 

rescheduled to begin October 17, 1989. On September 28, 1989, a joint request 

for a continance was filed by NP/NW, DER and Bucks County, alleging that a 

transfer of the Project from NWRA to Bucks County was imminent. While this 

request was pending, Bucks County advised the Board on October 5, 1989 that 

NWRA had executed and delivered to the County an instrument of conveyance that 

included the water allocation permits. NP/NW advised the Board on the same 

date that a Motion to Dismiss NWRA for lack of standing would be filed without 

delay. The Motion was filed on October 10 and the hearing was cancelled the 

following day. 

MOTION TO DISMISS 

In its Motion, NP/NW alleges, inter alia, (1) that, by executing and 

delivering the instrument of conveyance, NWRA transferred to Bucks County all 

property connected with the Project, including the water allocation permits; 

(2) that NWRA no longer has any legal interest in the water allocation permits 

or the water allocations they represent; and (3) that NWRA, therefore, lacks 

standing to continue with these appeals. 

NWRA never really developed its reasons for opposing NP/NW's Motion, 

but asserted that it continues to have rights and obligations relating to the 
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Neshaminy watershed. Thus, it continues to have a direct interest in these 

appeals. DER joined in NP/NW's Motion, pointing ,out that, although the 11 A11 

Permit was still i:n NWRA's name, NWRA's conveyance to Buck~ County divested it 

of any interest in the allocation. Bucks County ~lso joined in NP/NW's 

Motion, advising that steps were being taken to secure a transfer of the 11 A11 

Permit into the County's name. 

While NWRA remains the nominal permittee, the real party in interest 

is Bucks County which now 11 owns 11 the Project. To stay in the case as an 

active participant, NWRA must show that it has been 11 aggrieved 11 by DER's 

action, that it has a 11 Substantial, 11 11 immediate 11 and 11 direct 11 interest in the 

water allocations made in the 11 A11 and 11 8 11 Permits: William Penn Parking Garage 

v. City of Pittsburgh, 464 Pa. 168, 346 A.2d 269 (1975). Although NWRA 

asserted that it continues to have rights and obligations relating to the 

Neshaminy watershed, it never identified them or explained how they conferred 

standing. Mere ~xistence as a municipality authority is not enough; and, in 

the absence of any evidence of other interests, we can only conclude that NWRA 

no longer has standing. 

Since a permittee is automatically a party to any appeal from the 

issuance of the permit and since NWRA still is the nominal permittee on the 

11 A11 Permit, we will not grant NP/NW 1 s Motion until the 11 A11 Permit has been 

transferred into the (ounty 1 s name. In the meantime, however, NWRA 1 s 

participation in these proceedings will be suspended and Bucks County will be 

recognized as the real permittee. 
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Petition to Intervene 

On November 6, 1989 a Petition to Intervene was filed by 103 

environmental organizations (Petitioners). The Petition makes clear that it 

is being filed because of the likelihood that NWRA would be dismissed from the 

case, leaving no party to represent the interests of the Petitioners. NP/NW 

filed an Answer opposing the Petition on November 28, 1989. The County of 

Bucks joined in NP/NW•s Answer on December 4, 1989. Petitioners filed a Reply 

on ,February 5, 1989, and supplemental brief on March 1, 1989. 

Before reaching the merits of the Petition, it is necessary to look 

at the Petitioners. Three of them (Del-Aware Unlimited, Inc., Manteo AWARE 

and Friends of Branch Creek) were appellants in appeals docketed at 88-075 and 

88-076, filed to contest the same two water allocation permits involved here. 

Six others (Environmental Defense Fund, Natural Resources Defense Council, 

American Littoral Society, Pennsylvania Sierra Club, Pennsylvania Federation 

of Sportsmen•s Clubs and STAND4) sought to intervene in those two appeals. 

On June 28, 1988 the board denied intervention because the organizations did 

not set forth facts showing a direct, immediate and substantial interest in 

the subject matter of the appeals (1988 EHB 547). A Petition for Reconsider­

ation of this ruling was denied on September 6, 1988 (1988 EHB 769). ' 

3 The 10 listed in the heading and on Exhibit 11 A11 are Environmental 
Defense Fund, Natural Resources Defense Council, American Littoral Society, 
Pennsylvania Sierra Club, Pennsylvania Federation of Sportsmen•s Clubs, STAND, 
Del-Aware Unlimited, Inc., Manteo AWARE, Pennsylvania Trout Unlimited, and 
Friends of Branch Creek. In paragraph 1 of the Petition, 11 organizations are 
listed - the 10 already named plus Friends of the Earth in the Delaware 
Valley. In the Reply filed on February 5, 1990 to NP/NW•s Answer to the 
Petition, only 10 organizations are mentioned - Friends of the Earth in the 
Delaware Valley being omitted. We will treat the Petition as involving only 
the 10 organizations. 

4 Friends of the Earth in the Delaware Valley also was included. 
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On November 16, 1988 the Board issued an Opinion and Order sur 

Mo;f£.·i~ens to Dism1\ss (1988 EHB l.d91), dealing· with a variety of issues in a 

number of appeals relating to the Point Pleasant liHversion Project, including 

the appeals docketed at 8~-075 and 88 ... 076. Part of the Order required the 

appellants to file with the Board, within 30 days, specific factual 

allegations on standing. When the appellants fa:iled to do so, the Board 

dismissed the appea 1 s docketed at 88-075 and 88-{)16 by an Order dated January 

5, 1989. 

For these same organizations now to seek intervention in these 

appeals is presu~ptuous, to say the least. Having failed once to allege a 

sufficient interest to justify intervention or standing., Petitioners are not 

entitled to another opportunity to do so -without some compelling 

ctrcumstance to j~~tify it. No such circumstanc~§ exist.5 

. Our reproach does not apply to one of the organizations -

Pennsylvania Trout Unlimited (P.T.U.) - because it was neither a party nor a 

proposed intervenor in the other appeals. Its request for intervention will 

be consi~eted on the merits. 

25 Pa. Code §21.62(d) requires a petition to intervene to set forth, 

inter alia, the interest of the petitioner and the evidence the petitioner 

intends to present. The Petition before us contains only the vague general 

allegation that "each of the petitioning organizations has members who live on 

the stream to be affected by the issuance of the permit(s) and/or who use or 

enjoy the stream (see "exhibit B"), and/or are present or future customers of 

NP/NW, and/or u·sers of the national and historic environment of the area." No 

"exhibit B" is attached to the Petition, and we have no other information to 

0 Our disposition would be equally applicable to Friends of the Earth in 
the Delaware Valley. 
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show how P.T.U.'s members are likely to be affected by DER's issuance of the 

"A" and "B" Permits. 

P.T.U. misconceives the issues involved in these appeals. The 

evidence it proposes to present deals overwhelmingly with the alleged impact 

of the diverted waters upon the Neshaminy watershed in the broadest possible 

sense. This diversion was first authorized on November 1, 1978 when Permit 

0978601 was issued to NWRA. The impact of the diversion was an appropriate 

issue for litigation with respect to that permit at that time. P.T.U. did not 

file an appeal from the issuance of that permit, however, and is precluded 

from litigating that issue in the proceeding before us. 

Our Opinion and Order of November 16, 1988 (1988 EHB 1097), referred 

to above, discussed this very point beginning at page 1102. We there held 

that, since the issuance of the "A" and "B" Permits amounted only to a 

division of the original Permit and a transfer of part of the total allocation 

to NP/NW, the only issues to be litigated in the appeals docketed at 88-075 

and 88-076 were the following: (1) whether DER's action deprived NWRA of any 

legally cognizable right to control the use of the flowing streams and lakes 

in Bucks County, and (2) whether NP/NW satisfied the statutory requirements 

for a water allocation permit. Those same issues are the only ones properly 

involved in the appeals before us at 88-088. 

P.T.U. lists only one item of proposed evidence that even closely 

relates to either of these issues - evidence that DER erred in granting to 

NP/NW water rights which were preserved for Bucks County and NWRA by prior 

agreement. This evidence obviously would be relevant, but we are at a loss to 

understand how P.T.U. could be aggrieved by this alleged DER error. It would 

seem that, if any entity would be aggrieved, it would be the County of Bucks. 

County of Bucks already is a party to these appeals. Are we to presume that 
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P~T.U. is ,more ,qu,aJified to repres.ent the Co.unty's legal position than is the 

CQ,Ul{l\ty's duly 1e1~-e:e;ted Boan:d of·Commissi.oners? .Olb.vi·ously not. 

P. T.U. ,ha~ not demonstrated a direct, i.mmediate and substantia 1 

intere.~t in :the ~n~rrow issues involve'Ci in these ~pp.eals. Accordtngly., .it is 

not entitled to lmtervene.6 

£What we have stated with respect to P.T.U. would be equally applicable 
to the other environmental organizations. 
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ORDER 

AND NOW, this 23rd day of March, 1990, it is ordered as follows: 

1. NWRA is subject to dismissal as an appellant, for lack of 

standing, upon the transfer by DER of Water Allocation Permit WA-0978601A into 

the name of the County of Bucks. 

2. Action on NP/NW•s Motion to Dismiss NWRA for lack of standing is 

deferred until such transfer is accomplished. 

3. Pending such transfer, NWRA is suspended from participation in 

these appeals and the County of Bucks is recognized as the real appellant in 

interest. 

4. The Petition to Intervene, filed on November 6, 1989 by the 

environmental organizations therein named, is denied. 

DATED: March 23, 1990 

cc: Bureau of Litigation 
Library: Brenda Houck 
Harrisburg, PA 

sb 

For the Commonwealth, DER: 
Louise Thompson, Esq. 
Eastern Region 
For the Appellant: 
Jennifer R. Clarke, Esq. 
Philadelphia, PA 
For the Intervenor: 
John P. Koopman, Esq. 
Langhorne, PA 
For the Permittee: 
Jeremiah J. Cardamone, Esq. 
Ann Thornburg Weiss, Esq. 
Ft. Washington, PA 
For Petitioning Intervenor: 
Robert J. Sugarman, Esq. 
Philadelphia, PA 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
101 SOUTH SECOND STREET 

SUITES THREE-FIVE 
HARRISBURG. PA 17101 

717-787-3483 
TELECOPIER, 717-783-4738 

M. DIANE SMITH 
SECRETARY TO THE 80J 

PHILADELPHIA ELECTRIC COMPANY et al. 

v. EHB Docket No. 88-309-M 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT Of ENVIRONMENTAL RESOURCES 

et al. 
Issued: March 23, 1990 

OPINION AND ORDER 
SUR 

MOTION TO DISMISS APPEAL 

By Robert D. Myers. Member 

Synopsis 

When a municipality authority has been the sponsor of a water 

diversion project by reason of undertakings assigned to it by the municipality 

that organized it; and when the municipality takes back the undertakings 

previously assigned to the authority, the authority no longer possesses the 

direct, immediate and substantial interest necessary to continue an appeal 

filed from the issuance of a permit related to the project. 

OPINION 

One of these consolidated appeals was filed by Neshaminy Water 

Resources Authority (NWRA) on August 12, 1988 and docketed at 88-311. It 

challenged the July 14, 1988 issuance by the Department of Environmental 
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Re!·~ources (DER) gf National Pollutant D.ischarge Pimination System (NPDES) 

Pe·mtt No~ PA 0:054·~09 to North P~nn and North Wa 1~s Water Authorities 

(NP/NW). 1 

On Octo9;~'r 6, 1989, NP/NW filed C1 Motiolil to Dismiss NWRA's appeal for 

la~k of standing~ The Motion alleges that (1) NWRA is a municipality 

authority organi:z.ed by the County of Bucks, (2) N,~IRA became the project 

sponsor of the Po.int Pleasant Oiv.ersion Project ~Y· reason of undertakings 

,C\ssigned to jt by the County, (3) On May 11 1 198$. the County•s Board of 

Commissioners adopted Ordinance No. 76, signifyirn:.~· the County•s intention to 

ta.ke back from NWRA the undertakings rele1ted to th~ Point Pleasant Diversion 

Pr~oject, (4) when NWRA res i stt:!d the County • s efforts, the County instituted an 

a<;:tion in. Mandamus in the Court of Common Pleas of Bucks County (County of 

B_u:cks .v~ ~eshami~y Water Res.ources Au~hority, No. 88~04029-05-5), (5) on May 

26, 1988, thE! Court Emtered. peremptory judgment in favor of the County and 

ordere!d NWRA to r-eturn to the County the undertaki-ngs previously assigned to 

it, ( 6) on September 28, 1989 ,. NWRA executed and de 1 i vered to the County an 

11 Instrument of Conve,yaoce, 11 returning to the County the undertakings related 

to the Point Pleas.ant Diversion Project and th.e property associated therewith, 

and (7) NWRA no longer has any lega 1 interest to challenge the NPDES Permit 

issued to NP/NW. 

NWRA has filed no response to this Motion, but has filed a response 
'· 

to a similar motion filed by NP/NW in appeals consolidated at 88-088 which 

also involve the. Point Pleasant Diversion Project. In. that response, NWRA 

simply alleged that it continued to have rights and obligations with respect 

1 This Permit pertains to the Point Plea.sant Diversion Project which has 
been the subject of much liti~ation before this Board and in the courts since 
1982. 
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to the Neshaminy watershed, but never specified what they were or how they 

gave it standing to continue with those appeals. As we have held in our 

Opinion and Order disposing of the motion in 88-088 (issued simultaneously 

herewith), mere existence as a municipality authority is not enough. Some 

undertakings assigned to the authority must give rise to a direct, immediate 

and substantial interest in the subject matter of the pending appeal. Once 

the authority has been stripped of such undertakings, as has occurred with 

res~ect to NWRA, it no longer possesses the necessary interest. Accordingly, 

its appeal will be dismissed for lack of standing. 

ORDER 

AND NOW, this 23rd day of March, 1990, it is ordered as follows: 

1. The appeal docketed at 88-311, previously consolidated at 88-309, 

is unconsolidated. 

2. The appeal docketed at 88-311 is dismissed for lack of standing. 
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DATED: March 23, 199.0 

cc: Bu1·~e.au of Litigation 
Library: Brenda Houck 
Harrispurg, PA 
For the CoJm~onwealth, DER: 
Janice V. Quimby-Fox, Esq. 
Eastern Region 
For Appell ants: 
Bernard Chanin, Esq. 
Jennifer R. Clarke, Esq. 
Robert J. Sugarman, Esq. 
Jeremiah J. Cardamone, Esq. 

~~ 
RICKARD S. EHMANN . 
Admi;n:istrative Law Judge 
··Member 

J E: .. N. MACK 
A nistrative Law Judge 
Membe,r 

Maxine Woelfing, Chairman, was recused and did not participate in this 
decision. 

sb 
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TOWNSHIP OF HARMAR 

v. 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
1 01 SOUTH SECOND STREET 

SUITES THREE-FIVE 
HARRISBURG. PA 17101 

717-787-3483 
TELECOPIER, 717-783-4738 

M. DIANE SMil 
SECRETARY TO THE E 

. . EHB Docket No. 90-003-MJ 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES Issued: March 23, 1990 

OPINION AND ORDER 
SUR PETITION TO INTERVENE 

Synopsis 

In an appeal from the grant of a surface mining permit, the adjoining 

property owner will be allowed to intervene in order to represent certain 

special interests that may not coincide with the general interests of the 

appellant township. 

OPINION 

This proceeding involves an appeal from the action of the Department 

of Environmental Resources (DER) in issuing a surface mining permit to 

Minerals Technology, Inc. (MTI) for a site in Harmar Township, Allegheny 

County. The initial appeal was taken by Harmar Township, the township wherein 

the permitted area lies. On February 7, 1990 a petition to intervene was 

filed by BauerHarmar Coal Corporation (BauerHarmar). 

The question of intervention in proceedings before the Board is 

governed by 25 Pa.Code §21.62, which makes the grant or denial of intervention 
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a rffatter of di~H:retion with the Board. The Board has, however, granted' 

i'iitervent ion WRere the intervenor tan demonstrate a direct, substantial and 

itnmecliate interest in the outcome of' the litigation. Franklin township .v. 

DER, 1985 EHB 853f. 

BauerHarmar in its petition ~lleges three things: first, that it is 

the owner Of the adjoining prdp'erty; second, th,at the operation permitted wil1 

affect the air, water, land and noise on their property; and third, that the 

operat i'on will take place using easements over t\lr through the BauerHarmar 

property. We will deal with each of these separately. 

We will grant the intervention on the first basis, i.e., the 

proximity of the BauerHarmar property to the permitted area of MTI. Kriss v. 

o'ER, 1988 EHB 698. With the second basis, we a:.fe somewhat uncomfortable 

because the Township Appellant raises exactly the same issues in nearly 

identical language. We do not propose to permit identical testimony in the 

record; we therefore direct BauerHarmar not to duplicate the testimony of the 

Appellant and to confine itself in its testimony to the aspects of the air, 

water, noise, and nuisance that are peculiar to it. The third basis for 

intervention, i.e. easements or rights of way, are not in the purview of the 

Board and we will not hear evidence on these matters. 

With these 1 imitations, the Board enters the following order. 
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AND NOW, this 23rd day of March, 1990, the petition of BauerHarmar to 

intervene in the within matter is granted, subject to the limitations 

expressed in this opinion. With this intervention, the caption of this case 

shall be: 

HARMAR TOWNSHIP, 
Appellant 

and BAUERHARMAR COAL CORPORATION, 
Intervenor 

v. 

COMMONWEALTH OF PENNSYLVANIA, : 
DEPARTMENT OF ENVIRONMENTAL RESOURCES,: 

Appellee 

and MINERALS TECHNOLOGY, INC., 
Pennittee 

EHB Docket No. 90-003-MJ 

Bauerharmar shall file its pre-hearing memorandum in this matter within 10 

days after receipt of the Township of Harmar's pre-hearing memorandum. 

DATED: March 23, 1990 

cc: Bureau of litigation 
Library: Brenda Houck 
For the Commonwealth, DER: 

rm 

Steven C. Smith, Esq. 
Western Region 
For Appellant: 
Gregg M. Rosen, Esq. 
Pittsburgh, PA 
For Pennittee: 
F. Regan Nerone, Esq. 
Pittsburgh, PA 
For Petitioner: 
Joseph R. Brendel, Esq. 
Pittsburgh, PA 
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ROBERT H. GLESSNER, JR. 

v. 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
101 SOUTH SECOND STREET 

SUITES THREE-FIVE 
HARRISBURG. PA 17101 

717-787-3483 
TELECOPIER, 717-783-4738 

M. DIANESMI" 
SECRETARY TO THE I 

: EHB Docket No. 82-198-R 

COMMONWEALTH OF PENNSYLVANIA, 
DEPARTMENT OF ENVIRONMENTAL RESOURCES Issued: March 26, 1990 

By the Board 

Svnoosis 

OPINION AND ORDER 
SUR MOTION TO DISMISS 

An appeal is dismissed for failure to prosecute where the appellant 

failed to appear at the hearing on the merits and present any evidence in 

support of his appeal. 

OPINION 

This action was initiated by the filing of a notice of appeal on 

August 12, 1982 by Robert H. Glessner, Jr. from a letter notice ordering him 

to abate an acid discharge and an iron discharge on or from an unreclaimed 

surface coal mine in Stoneycreek Township, Somerset County, Pennsylvania. 

This mining operation was authorized by Mining Permit No. 221-2. 

Appellant filed a pre-hearing memorandum on November 1, 1982. From 

that date until the spring of 1988 the Department of Environmental Resources 
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{JJ)t~) and th~ a\pipell ant S'ought methods of cont-toTltng and treating the 

d>ischarg.es whk·h' were the subJect of the o·rder .. 

On May 24~ 1988, the Bo·ard scheduled a hearing on the merits for 

October 3, 4 and 5, 1988 before Board Member w:n1 iam A. Roth. The office of 

the Board was Ulh:able to get any response from the appellant and issued a 

second order of ~earing on September 26, 1988 which directed the appellant, 

Robert H .. Gl essi1er, Jr., to contact the Board by telephone immediately upon 

receipt of the order. The order also stated t~at failure to attend the 

hearing could result in sanctions, includin·g dtsmissal of the appeal. 

On the first day of scheduled hearingt Robert H. Glessner, Jrw did 

not appear. (TR-3) 1 Mr. Roth then stated on the record that Robert H. 

~les·sner, Jr. had phoned the office of the Board in response to the Board's 

order of September 26, 1989 and informed the Board that he did not plan to 

attend the hearing. (iR-5). Mr. Roth further stated that on Friday, October 

1, 1988 the Board was contacted by Attorney Wilbert Beachy of Somerset, 

Pennsylvania who represented himself as attorney for the appellant in other 

matters (TR-6). He did not enter an appearance or seek to do so. He did not 

seek a continuance. He indicated that he would contact the appellant over the 

weekend and the Board on Monday, October 3, 1988. On Monday, October 3, 198b 

Mr. Roth held a conference ca1l with Mr. Beachy and Mr. Roda, counsel for DER. 

At that time Mr. Beachy advised the Board that he was not entering an 

appearance nor requesting a continuance and that he had contacted Robert H. 

!Indicates Hearing Transcript, page 3. 
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Glessner, Jr., that Mr. Glessner understood the situation and that he, Beachy, 

felt the due process rights of Glessner had been adequately protected. (TR 

6-7). 

During the course of the hearing on the merits DER made a motion to 

dismiss this appeal for failure to prosecute {TR 94). Mr. Roth explained that 

he, as a single Board Member, could not grant the motion. 

In an appeal of this nature, i.e. from an order, the burden of proof 

rests with DER. The violations alleged are of an acid discharge and an iron 

discharge, both of which are in excess of the limits established under the 

applicable laws and regulations and conditions of the permit. 

In its testimony, DER established that the pre-mining examination of 

the permitted area showed no discharge on the premises and, further, that the 

nearby waters of the Commonwealth showed no acid and only a trace of iron. 

{TR 18-22). DERwent on to establish that the acid concentration in the 

discharges from the mine site and in the unnamed tributary adjoining the 

mining permit was sufficient to lower the pH to 3.7 from a neutral 6.2. 

{TR-35), (DER Ex. 16). This violation of the water quality standards was 

continuing, i.e. demonstrated by tests on August 16, 1988 and September 9, 

1988 prior to the hearing and, by the testimony of DER, the discharges were 

not being treated in any manner. {DER Ex. 16). 

There is nothing in any part of the transcript or exhibits which 

refutes the evidence of DER and, therefore, the Board does hereby grant the 

motion to dismiss and enters the following order. 
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AND NOW, this 26th day of March, 1990, it is ordered that the motion 

of the Department of Environmental Resources to <!:lismiss the appeal of Robert 

C. Glessner, Jr. for failure to prosecute is granted. 

ENVIRONMENTAL HEARING BOARD 

~ tf,~~ 
MA)fFNE WOELFliNG 
Adm:i'f\iStrat ive Law Judge 

Chafe?~~ 
ROBERT D. MYERS 
Administrative law Judge 
Member 

··· ·.....,.u ... •F.· ~« ~ ..... ·iB~J 
TEiWtlf. FITZPAl K 
Administrative Law Judge 
Member 

H • MACK 
inistrative law Judge 

ember 

Mr. Ehmann has recused himself in this matter. 

DATED: March 26, 1990 
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SPANG & COMPANY EHB Docket No. 87-042-E 

v. 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES Issued: March 27, 1990 

A D J U D I C A T I 0 N 

By Richard S. Ehmann, Member 

Synopsis: 

The appeal of Spang & Company from the Department of Environmental 

Resources' order to close three hazardous waste lagoons is dismissed. The 

evidence offered by DER showed that Spang's treatment process produced a 

sludge of a type which is a listed hazardous waste and that this sludge was 

discharged to these impoundments. The Board finds that DER's calculation of 

the amount of the closure bond without consideration of the time value of 

money was not an abuse of discretion. 

INTRODUCTION 

This appeal involves a challenge by Spang & Company ("Spang") to an 

Order dated January 6, 1987, from the Department of Environmental Resources 

("DER") to Spang modifying Spang's amended proposal for closure of three 

lagoons at the Spang manufacturing facilities located at East Butler in Butler 

County. Spang's timely appeal challenged DER's determination that these 

lagoons contained hazardous wastes and thus had to be closed in accordance 

with the requirements of the Solid Waste Management Act, the Act of July 7, 
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1980, P.L. 380, as amended, 35 P.S. §6018.101 et seq, ("SWMA") and the ap.pli~­

wle regula,tiuns found generally at 25 Pa.Code §75.260 et seq. In summaryj, 

DER's Order to Spang modifying Spang's closure plan sought a thirty year post"­

c 1 os.ure bond from Spang, required the 1 agoons' contents and contaminated so fl 

to be placed in a capped and covered pit (which was also to have a groundwater 

interception tre:nch around it), and required post-closure site care by Spang. 

After the appea 1 was filed the partie~ engaged in discovery and sk ir-­

mished before the Board over discovery relate:€f issues. They also engaged i;n 

settlement negotiations which, obviously, did not resolve all of their 

disputes. Thereafter, both Spang and DER file~ detailed Pre-Hearing Memoran,.. 

da setting forth their resp.ective factual and legal contentions. At the 

parties' request, the time for discovery was extended by this Board first tp 

March 31, 1988, ·and then to April 30, 1988, and to June 30, 1988, and finally 

to September 30, 1988. 

On December 16, 1988, we issued our Pre-Hearing Order No. 2 schedulp 

ing this matter for a hearing on its merits on March 1, 2, and 3, 1989, before 

former Board Member Wi 11 i am A. Roth. As part of that Order, we a 1 so directed 

the parties to file a joint Stipulation of such issues, facts, and exhibit$ 

on which they could agree. 

Pursuant to Spang's Motion, on February 27, 1989, we authorized Ohio 

Attorney Steven F. Faeth to appear pro hac vice in this proceeding in additiom 

to Spang's local counsel. On February 28, 1989, we received an Amended'Pre­

Hear i ng Memorandum f i 1 ed on Spang's beha 1 f. 

On April 21, 1989, the transcripts of the March hearings were filed 

.with th·e Board. We then ordered the filing of Post-Hearing Briefs by botb 

.parties. By order dated June 21, 1989, we extended the briefing schedule to 

aocomodate the .request to this effect by counsel for the parties. 
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On June 22, 1989, DER filed its Post-Hearing Brief. On July 21, 

1989, Spang filed both its Brief and a Petition to Reopen the Record for 

purposes of introducing further evidence.1 Subsequently, on August 11, 

1989, and in response to this Petition, DER filed its Reiponse to the Petition 

to Reopen the Record. DER's Response opposed reopening on the grounds that 

Spang had failed to show that using due diligence Spang could not have 

presented this evidence at the March, 1989 hearing. Such a showing is 

required for this Board to grant such a Petition under 25 Pa.Code 
' 

§21.122(a)(2). Lower Providence Township v. DER, 1986 EHB 391. Thereafter, 

with Mr. Roth's departure from this Board, this case was reassigned to Board 

Member Richard S. Ehmann. By Order dated November 3, 1989, we directed that 

Spang file affidavits setting forth all of the facts which Spang contends show 

that even with due diligence Spang could not have presented this evidence in 

March. Spang made this submission on November 13, 1989, and DER filed its 

response thereto on November 20, 1989. 

By Order dated November 27, 1989, we denied Spang's Petition. 

Spang/s Petition failed to demonstrate that it could not (with due diligence) 

have presented this evidence at the March hearings. We will not consider the 

evidence thus proffered by Spang, a portion of which is also attached to 

Spang/s Post-Hearing Brief and is referenced therein, in writing this 

Adjudication. 

Although Mr. Roth, who presided at the hearings, did not write this 

Adjudication, we are nevertheless confident that we can adjudicate this matter 

1 On August 14, 1989, DER filed its Response Brief. 
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from this 11 Cold record, .. as we are empowered to do. Lucky Strike Coal Co. et 

.ail;tw. Commonwe:a'rth. DER, 119 ~a.Cilri4lth. 440, 547 A.2d 447 (1988). After 'i'·full 

and complete revfew of the record, we make the following findings of fact .• 

JINDINGS OF FACT 

1. Spa•ng is the owner and operator of a manufacturing and research 

facility located at East Butler, Pennsylvania. Spang•s general business at 

the East Butler facility is the manufacturing orf products for the electronics 

and the telecolllill!mications industry. (Stip)2 

2. The manufacturing operations at the Spang facility consisted of 

a Magnetics Division and a Manufacturing and Toea Division. (Stip) 

3. The Manufacturing and Tool Division manufactured oil country 

drill pipe joints and welded such joints to oil country drill pipe (the 11 Drill 
.,. ·''· ';', 

Pipe Plant 11
) from 1977 through August, 1985. T<he Drill Pipe Plant was idled 

in 1985 and remained idle until it was permanently discontinued in 1986. 

(Stip) 

4. The Drill Pipe Plant included a copper electroplating line, 

which utilized copper cyanide in solution to copper plate the drill pip~ 

joints. (Stip) 

1 References herein to Stip. are from the Stipulation of Undisputed Facts 
signed by counsel for both parties, which is also Board Exhibit No. 1. 
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Plating Line Operation 

5. Pipe to be copper plated was delivered to the electroplating 

line where it was electropolished to remove any grease and various machining 

material. (T-335)3 

6. After electropolishing, the pipe was cold water rinsed and then 

acid etched for further cleaning and again rinsed in cold water. (T-335) 

7. After this cleaning, the pipe was plated in a solution consist­

ing of copper nuggets, copper cyanide, potassium cyanide, potassium hydroxide, 

and neochel (a rochelle salt). (T-46, T-208, and C-3) 

8. After plating, the now plated pipe joints were rinsed in tanks 

No. 7 and 8, which contained cold water. (T-335) The rinse process in these 

tanks was designed to remove any portion of the plating solution carried out 

of the plating bath on the pipe. (T-211) 

9. The materials in these tanks consisted of water and a diluted 

plating solution. (T-336-337) 

10. Cadmium, chromium and nickel were not present in this rinse 

water, except in incidental trace amounts. (T-337) 

Plating Rinse Treatment 

11. Prior to the initial operation of the copper plating line, Spang 

designed and installed a wastewater treatment system, the purpose of which 

was to reduce cyanide in the electroplating process rinse wastewater. (Stip) 

12. During the years when Spang ran its electroplating line, it 

treated the rinsewater from tanks No. 7 and 8 to destroy any cyanide carried 

3 "C-_" followed by a number indicates a Commonwealth offered document. 
"A- 11 followed by a number reflects a document offered by Spang. All 
documents identified in these Findings of Fact are identified in the 
transcript. References to "T- " followed by a page number are references to 
a page in the three volumes olrhearing transcripts which are consecutively 
numbered. 
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into the rinsewaters. from the. plating line prior to discharge" of this:: 

mitr$ewater int'~: La,goon A. (T;..211 and T~392) 

13.. Normally., ri nsewater from thes·e~ tanks wa·s pumpe:d: from.' the 

accumulation sumip. under the plating 1 ine into· either treatment tank 1 or· 

treatment tank 2,. depending on which one was emp.ty at the time. (T -392) The' 

tanks each had a 600 gallon capacity. (C-17) 

14. A Sipang employee: would then add sodium hypochlorite, or bleach,., 

to the rinse water and agitate it with the fnt:ent of destroying the free: 

cyanide in the tank by oxidizing it into gases of carbon dioxide and nitrogen., 

(T-392, C-2 and C~22) 

15. Spang's employees added bleach until chemically treated paper· 

showed that sodium hypochlorite remained in the tank. (T-393) 
'·.•'"·\ 

16. The bleach step in this chemicaF process changed cyanide tm 

cyanate. (C-17) 

17. Thereafter, Spang's employees drew a sample of the liquid an~ 

sent it to Spang's internal laboratory for analysi5. That laboratory· analyze~ 

it to see if the free cyanide had been destroyed. (T-393, C-3, C-17, C-22) 

18. When the employees operating the treatment system received a1 

laboratory report showing no free cyanide, the next step in the treatment. 

process was begun. (T-392, C-2) 

19. Since sodium hypochlorite is highly alkaline (T-212), sulfuric: 

acid was added to the tanks to adjust the pH of the liquids downward to a~or& 

neutral range. (T-221, T-393, C-2, C-17) 

20. Spang's 1979 operating manual called for pH adjustment back down1 

to 7.0 - 7.5, but the 1982 manual changed this to 8.0 - 8.5. (T-50, T-393, 

c:..2, c-3) 
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21. After downward pH adjustment, the liquid in the tank was allowed 

to sit at least overnight, after which it was emptied. (T-393, C-2, C-17) 

22. Until April of 1984, the contents of the tank were discharged 

through pipes at the bottom of the tank, either to an outside equalization 

storage tank and then discharged to the Lagoons, or, after the outside tank's 

removal, discharged directly into Spang's Lagoons. (T-357, C-2, C-3, C-22) 

23. Spang's copper plating log reflects at least one incident in 

1982 when the treatment tank's contents went directly into the Lagoon. (C-27) 
' 

Sludge Generation 

24. In April, 1984 Spang modified its treatment system at the 

suggestion of DER's Carl Hursh to incorporate a settling process in the 

treatment tank to remove any sludge generated by Spang's treatment 

techniques. (Stip, T-79-81, C-11) 

25. Prior to 1984 any sludge generated in the treatment tanks would 

have been discharged to Lagoon A simultaneously with the wastewater discharge 

(T-357, C-22) because the entire contents of these tanks were sent to the 

Lagoons. (T-357) 

26. In April ~f 1984 Spang installed two plastic discharge lines 

that eliminated the need to discharge the tank contents from the bottom of 

either treatment tank. The new lines were located nine inches above the 

tank's bottom so that sludge would not be drawn off. The treated water still 

went to the ponds but the two tank bottom drains were connected to ~ drum so 

that any sludge could be collected and hauled off site for disposal. (T-83, 

C-11, C-12, C-17) 

27. After the April, 1984 change in the treatment technique (the 

addition of 11 Settling 11
), sludge in the treatment tank was drawn into drums and 
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delivered to Ashland Chemical Company, a licensed transporter and disposer of 

~.4~ardous was~,. and disposed; of off-site. (S;fl.fp, C-18, C-20, C-23.) 

28. On May 14 ~ 1985, and October 20., 1985, Spang shipped 310 pound$ 

of ma-terial and 387 pounds of material, respectively; which Spa.ng identifieq 

as Hazardous Wastes Class F006 on two separate Ha:zardous Waste Manifest forms .. 

(C-18, C-20) 

29. The two manifes:t.ed 1985 shipments consisted of filters, oil dr~ 

and sludge from the cyanide destruction unit; but on neither occasion was the 

actual weight attributable to each of the variGus components of the shipment 

determi.ned. (C-1'.81, C-20, C:-23) 

30. DER does not have physical evidence which establishes that any, 

sludge was g·enerated by Spang's treatment process prior to the 1984 piping; 

change at the treatment tank. 

31. The treatment process employed by Spang from 1977 to the end of 

the plating operations is a type which generates sludge. (T-213, T-223) 

32. Other than the 1984 piping change at the treatment tank, Spanm 

made no other changes to the copper plating line or rinsewater treatment 

process in the period from 1980 through August, 1984. (T-359) 

33. There was no evidence offered to the Board as to the sludg~ 

removal efficiency of the settling process incorporated in the treatment 

system in 1984 by Spang. 

34. T~e post-1984 discharge from Spang's treatment tank might tave 

contained sludge, depending on the efficiency of the settling (clarification) 

process. (T-157-158) 

35. Where clarification is 96% to 98% efficient,the post-clarifica­

tion effluent is not considered sludge by the United States Environmental Pro­

teetion Agency ("EPA"). (T-159) 
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36. Sludge is defined as a solid/semi-solid material that is not 

dissolved in solution but may be in suspension in a treatment plant•s effluent 

and is exclusive of that effluent. (T-150 and 25 Pa.Code §75.260) 

The Lagoon System 

37. All treated rinse water and all sludges generated by Spang 

treatment process before 1984 would flow from Spang's in-plant treatment tank 

to Lagoon A where settling occurred. Lagoon A's effluent flows into Lagoon B 

where further settling occurs. Lagoon B's effluent discharges to adjacent 

Bonnie Brook Creek. (Stip and C-27) 

38. Lagoons A and B receive wastewaters from sources at Spang other 

than just the electroplating line. (T-330) 

39. The other discharges to these lagoons add oxides of manganese, 

zinc and iron, powdered nickel, nickel alloys, and the residue from cleaning 

of nickel steel. (T-330) 

40. The Lagoons were constructed as shallow surface impoundments 

surrounded by a low earthen retaining wall or dike. Lagoons A and B were 

lined with a 10 mil plastic liner when they were built (T-43); however, the 

liners have substantially deteriorated. (T-125, C-33, C-34) 

41. Lagoon C is an unlined impoundment constructed to accept sludge 

dredged from Lagoons A and B. It did not receive a direct discharge of wastes 

from the electroplating treatment facility. (Stip, T-43, T-333, C-27) 

Spang's Representations as to its Activities 

42. On March 7, 1984, Spang submitted to DER a form called Notifica­

tion of Hazardous Waste Activity which indicated Spang generated f006 type 

hazardous waste. (C~8) 

43. Also on March 7, 1984, Spang submitted to DER a Part A Hazardous 

Waste Permit Application which indicated Spang was a generator of 13,944 
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ga 11 on's of F006 hazardous wastes annually. The app 1 i cation stated the 
' . 

prctcesses asso.ciated with that waste included a treatment tank and lagoons and 

i'A·Cluded pictures of Spang's lagoons and the copper plating line's treatment 

tanks. (T-69, T-70 1 C-9) 

44. By letter dated April 3 1 1984, DER notified Spang that, in DER's 

opinion, since companies which treat hazardous wastes are required to have a 

permit to do so, Spang's options were to get its hazardous waste deliste~ 

(determined to be non-hazardous) 1 secure a pe·rmit to operate the lagoons as 

hazardous waste treatment facilities, remove th<.e· sludge before it reaches the 

lagoons, or close the lagoons pursuant to 25 Pa.Code §75.264. (C-10) 

45. In response to DER's letter, Spang decided to try to secure a 

delisting of its lagoon sludges. (T-73, T-74, C-11, C-13) 
~ '" . 

46. A delisting petition is a written presentation by a company 

seeking a determination of non-applicability of hazardous waste regulations to 

specific wastes, which wastes are otherwise within the description for wastes 

listed by EPA as hazardous wastes. (T-74, T-161-163) 

47. Based on the results of analyses of samples of the lagoo~ 

sludge, EPA advised Spang it would not be able to approve the delisting of 

this sludge. EPA's decision was based on the high concentrations of nickel in 

the lagoon sludge and caused Spang to abandon preparation of its petition. 

(T-414) 

48. By letter dated June 13, 1985, Spang advis~d EPA, a~ter 

describ·ing its e lectrop lat ing waste treatment techno logy 1 that: 

Past operating procedures were the same as 
above with one exception. After the rinse water 
was treated with the sodium hypochlorite and ad­
justed for pK 1 the contents were pumped to the 
lagoon, including the sludge from the bottom. The 
operating personnel believed that the test results 
showing no free cyanide meant that all cyanide was 
gone. As soon as this error was discovered the 
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tank was modified to raise the dump pick-up to a 
location above the sludge level so only water 
would be transferred and operating procedures were 
revised to assure that the sludge was completely 
settled out. This was done in April, 1984. (C-22) 

49. A generator's Waste Material Profile Sheet submitted by Spang to 

Waste Management, Inc. says Spang's cyanide rinse water contained 60 ppm of 

free cyanide. (C-29) 

Spang's Closure Plan 

50. Spang attempted to develop a Lagoon closure plan since all 

process wastewaters previously sent to Lagoon A are now discharged to a 

publicly owned treatment works and the Lagoons are no longer in use. (Stip} 

51. On August 20, 1985, Spang submitted to DER the first of what was 

to be several proposed closure plans for all three of its lagoons. (C-27) 

52. Spang submitted a closure plan to the Department consisting of a 

cap to the Lagoons with an impervious plastic cover, then fill, compact, 

grade, contour and seed and mulch. (Stip) 

53. Spang has also installed four groundwater monitoring wells. Well 

No. 1 is upgradient of the impoundments while Well Nos. 3 and 4 are down­

gradient. (Stip} 

54. There is an abandoned oil or gas well located near the Lagoons. 

(Stip) 

55. The Department issued a letter and order dated January 6, 1987, 

which stated that Spang's closure plan was inadequate and substituted the 

Department's own closure plan which required insurance and bonding. (Stip) 

Lagoon Sludge Analysis 

56. Analyses of samples of the sludge in Lagoons A and C for Spang 

by Free-Col Laboratories, which analysis results were submitted by Spang to 

DER, show cyanide to be present in the sludge in both Lagoon A and Lagoon C. 
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Ln Lag_$liO,m A cya,ni de wa's found in amounts rang,tng fr~m 2.51 mg/kg. to <.12: 

mtk'ig. In LagG.e<rt' C the ameu•nt~ vary from .34 mg:hlt:g to <.11 mg/kg. (C-2'k~')j 

5,7. Samples of Lagoon. A s ludg.e and ll.a:gpon. C sludge c;ollected o.nr 

Nov.em.b.e·P 20 1 19Si4 1 a.nd a·nalyze.d for Sp.ang, by Fre.e-Col Laboratorie-s show: 

cyanide. in Lago(l)m A sludge as high as 31.7 mg/'k1gf and Lagoon C sludge as high1 

as 43 •. 0 mg/kg on a day weight basis. (C-39 1 C-40J'1 C-48) 

58'. DER laboratory ana.lyses of a portion of these November 20 1 198~ 

samples of s ludg,e1 co.llected on November 20 1 1984 1 show cyanide in Lagoon A as1 

high as 197.2 mg/kg 1 and as high as 117.9 mg/kQ in Lagoon C1 but a differen~ 

ana lysis techniqu1e. was. used by DER. (C-38 1 C-4(i)e)i 

59. Some hazardous wastes have found their way into Lagoon B. (C-2)) 

60. Analyses of samples collected on September 29, 1986 1 by Lancy1 

l.:ab0ratori·es f~~:.Spang of sludge in Spang's Lagoon B confirm cya.nide is in, 

this lagoon's sludge. (C-41). 

61. Spang's lagoons received hazardous wastes generated by th~ 

electroplating operation. 

The Closure Bond 

62. DER's closure Order issued to Spang required that Spang submit a 

post-closure care bond to DER in the amount of $326,000. (T-129~ T-130 1 C-36~ 

and Exhibit A to Appell ant • s Notice of Appeal) 

63. DER's post-closure bond calculation was based upon the expecta~ 

tion that the yearly post-closure costs would amount to $10,893 an~ wa~ 

arrived at by multiplying this amount by 30 years. (T-134 1 T-135) 

64. In setting the bond figure of $326 1 000 1 DER did not take th~ 

time value of money into consideration. (T-186) 
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DISCUSSION 

While Spang raised a substantial number of issues both in its Notice 

of Appeal and its Pre-Hearing Memorandum, the first sentence in Spang's Post­

Hearing Brief says: 

The single issue to be determined by this Board 
in this appeal is whether the operation of the 
copper plating line at the Spang & Company (Spang) 
East Butler manufacturing facility generated F006 
sludge and, thus whether the surface impoundments 
which received the treated wastewater from the 
copper plating line should be classified as haz­
ardous waste management units. 

Spang's Post-Hearing Brief goes on to say its Amended Notice of Appeal was 

filed because Spang agreed to close its lagoons in compliance with all 

applicable hazardous waste laws and regulations (eliminating many previously 

raised issues). It goes on to say Spang is challenging DER's order as to 

monitoring, maintenance and financial assurance because the lagoons did not 

receive hazardous wastes and thus less onerous closure standards should 

apply. Assuming arguendo the Board finds hazardous wastes were placed in the 

lagoons, Spang's Post-Hearing Brief also suggests that DER's post-closure bond 

amount was not properly calculated because "the time value of money" was not 

considered in the calculation. 

A party is deemed to abandon those contentions of law not raised in 

its Post-Hearing Brief. Lucky Strike Coal Company et al. v. Commonwealth, 

DER, supra. In light of this holding and the statements in Spang's 

Post-Hearing Brief as to issues, there are but two issues for us to address. 

Did Spang Discharge Hazardous Wastes Into Its Lagoons? 

The first question is whether Spang discharged hazardous wastes into 

its lagoons. The evidence shows that it did. 
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Spang built Lagoons A a~d B as a portion of the industrial waste 

water treatme,nt facilities at its East Butler manufacturing operations. They 

were excavated from the soi 1 at the site, lined and placed in use as a portion 

of the treatment facilities serving several different manufacturing operations 

conducted by Spang in East Butler. 

From 1977 until Spang shut down its copper plating operation in 1985, 

Spang admits the lagoons received wastewater from Spang's electroplating 

operations. Neither OER nor Spang suggest this wastewater was untreated. 

Exactly the opposite is true. DER and Spang agree that Spang did treat the 

wastewater prior to its discharge into the lagoons. Indeed, it is this treat­

ment which generates the dispute between DER and Spang. DER contends the 

treatment process creates a sludge, which, at least up until 1984, was 

discharged into (agoon A and carried over int6 Lagoon B. Spang agrees sludge 

was generated after 1984 and contends DER has not proven that sludge was 

generated and reached the Lagoons before 1984. 

DER has the burden of proof in this matter because it took the step 

of issuing this Order to Spang to take the closure steps outlined therein. 25 

Pa.Code §21.101(b)(3), T.C. Inman, Inc. et al. v. DER, 1988 EHB 613. In 

deciding this case we must evaluate whether DER abused its discretion or acted 

artibrarily in issuing this Order. Pennsbury Village Condominium v. DER, 1977 

EHB 225.4 

4 Spang's Post-Hearing Brief includes as attachments, documents not 
introduced into the record of this proceeding and argument based thereon. 
This material is the same as that Spang sought to have placed in the record 
through its Petition to Reopen the Record. Board Member Ehmann denied that 
Petition by Order dated November 27, 1989, because of its non-compliance with 
25 Pa.Code §21.122(a)(2). We reaffirm his Order by this Adjudication and in 
reaching the conclusions drawn herein accordingly have disregarded those 
portions of Spang's Post-Hearing Brief based on these attachments. 
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Before considering the evidence in this case the scene must be set 

as to the regulatory background. As a given in examining this matter, we 

must understand that DER's regulation of hazardous wastes under the Solid 

Waste Management Act, the Act of July 7, 1980, P.L. 380, as amended, 35 P.S. 

§6018.101 et seq. ("SWMA"), and 25 Pa.Code Chapter 75 is co-extensive with 

EPA's control over same under the Resource Conservation and Recovery Act, 42 

U.S.C. §6901 et seq. ("RCRA"). In defining what wastes are hazardous wastes 

the regulations promulgated by the Environmental Quality Board provide at 25 

Pa.Code §75.261(b) that a solid waste is a hazardous waste if it is listed as 

a hazardous waste by EPA at 40 CFR Part 261. Electroplating sludges are a 

listed hazardous waste in 40 CFR Part 261 with an EPA designation of F006. 

Once any company's waste is a hazardous waste because it appears on 

EPA's list, all is not lost for the waste's generator, however. A waste may 

be removed from the list through "delisting," a procedure under §75.260 

whereby a particular waste is removed from the list as a result of the submis­

sion of information to DER demonstrating that the waste is not hazardous. 

Obviously, an appeal to this Board would lie from a DER denial of such a 

petition. A waste remains a listed hazardous waste for the purposes of the 

SWMA and 25 Pa.Code Chapter 75, however, unless and until it is delisted.5 

5 While Spang's appeal launches no attack on the regulatory scheme, Spang 
does, however, say once a substance is a listed hazardous waste, the next step 
is for there to be a hearing to see if the substance's constituents fit it 
within the umbrella of the listed class of wastes. Spang's Post-Hearing Brief 
argues that when this is done by this Board in this matter, the materials it 
discharged to the Lagoons from 1977 through 1985 to its lagoons are clearly 
not within hazardous waste class F006 and thus DER acted improperly in 
requiring Spang to treat the lagoon sludges as hazardous for closure purposes. 
The error in this line of reasoning is that in this case it makes this appeal 
to the Board a delisting proceeding in opposition to the procedure to delist a 
particular waste stream spelled out at 25 Pa.Code §75.260(b). 

The record is clear that Spang began such a delisting proceeding 
footnote continued 
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As another preliminary it is also important to note that there is a 

,;llfijxture" rwl'e which is< found at 25 Pa.Code §'75.261 and which app'l1i1e's to 

hirzardous waste:st.- rn short, the rule says when a1 hazardous waste- is mixed'' wft\h 

o'ther wastes, tiHe resulting tota·r mixture ;;s a hazardous wa'ste. This is 

important in terms of the contents of Spang's, Lagoons because they contain 

wastes from various Spang operations other than just wastes from the electro .. 

plating line's treatment faci!lity. Under this rule then if we find hazardous 

wastes, from the· electroplating line reached ther liagoons, their entire contents 

as mixed are hazardous wastes. 

FinallY', the transcript shows that the! parties spent a great deal of 

time at this hearing fighting over the questi•on of whether sludge had to 

contain quantities of cadmium, chromium, cyanide and nickel to be an F'006 

ha~~rdous waste. The simple answer is th~t it does not. EPA's RCRA 

Background Document for F006 wastes deal with electroplating waste sludges 

from all types of electroplating operations. Everything from electropl~ting 

gold on cheap jewelry through plating of electronic circuit boards to common 

chrome plating is covered~ The EPA document by which such sludge is found to 

be hazardous is Exhibit C-28. It does not specify any minimum concentration 

levels for these metals or for any forms of cyanide. 

continued footnote 
with EPA using EPA's delisting procedure, but abandoned it without compl~ting 
it. It was abandoned because EPA told Spang that because of the amount of 
nickel in the Lagoon's sludge,, EPA would not delist Spang's wastes under RCRA. 
Spang never tried to use the DER procedure. Spang cannot now use this appeal 
to do that which it chose not to try to compl~te earlier. Spang cites no 
authority to us· saying that it can. For us to serve in this role we would 
have to ignore the regulations cited above which say electroplating sludges 
are hazardous wastes unless delisted. We will not do this. Since it was not 
delisted, Spang's pre-1984 electroplati.ng sludge, if any, is a hazardous 
waste, coded F006. Now that we know it is electroplating sludge, no inquiry is 
tio, be made by this Board to see if its cha,racteristics fit within the 
u~~hallenged list of hazardous wastes in the unchallenged regulations 
governing hazardous waste disposal. 
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If the above is clear the next step is to determine whether or not 

there was any electroplating sludge at the Spang facility, and, if there was, 

determine whether any went into the lagoons. The evidence clearly establishes 

that if sludge was generated by Spang's treatment of the electroplating rinse 

waters, then in the period between 1977 and April of 1984 the sludge ended up 

in the lagoons. While for a portion of the period from 1977 to 1984 the 

treatment tank's contents went to an outdoor flow equalization tank and thence 

to the lagoons and for a shorter portion of the time, directly from treatment 

tanks to lagoons, there is no suggestion in the record that the treatment 

tanks' contents went anywhere except Lagoon A and thence to Lagoon B before 

being discharged to Bonnie Brook Creek. Spang does not argue the flow 

equalization tanks' content was hauled off site. There is also no dispute 

between DER and Spang over whether the sludges in Lagoons A and B were removed 

and placed in Lagoon C. They were. 

Thus the real question is whether the treatment operation generated 

sludge from the treatment of the rinse water. We know from their briefs that 

DER and Spang agree that in 1984 the method of draining whichever of the two 

alternating treatment tanks had been used, was changed. Instead of the tank's 

contents being discharged from the pipes at the tank's bottom, new lines were 

installed by Spang which drew off all of the tank's contents except the bottom 

nine inches of the tank's contents. We also know that this was the only 

physical change to the treatment system which Spang made between 1977 and 1985 

when it permanently discontinued operation of the line. In addition, we know 

this was done to address a "solids" problem in the treatment operation. 

Further, we know that once this change was made, Spang found it had sludge in 

the bottom nine inches of the treatment tank and Spang collected it in drums 

and properly disposed of it off-site. As to Lagoons A and B, the only 
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i~~ntifi~d sour.ce of cyanide discharging to them according to the .eyidence was 

'~bd~s rinse wa~~r !treatmen;t system. As to Lagoo,n iC, the only so.urce of '.q~nide 

,i:iJ :i:t·s .content~ :could have been sludges q:myeye:d to it from lagoons A .,and ;B 

,because no wast(\! !Streams were dis,eharged into i,t. 

·Finally, there can be no serious question that there ·were significant 

quantities of C:Y~nides found in the sludge in ;t;1he lagoons. Importantly, this 

:is not document!.e:d solely by .DER. .On NoYember g,p, 1984, EPA, Spang, and DER 

split s.everal Siill)ples of sludge from Lagoons A ~nd C. While the record before 

us does not indu,de the results of EPA's a.naly<Siis, even though DER and Spang 

laboratories used different analyses techniques,, they each showed .significant 

cyanid·e concentrations in the sludge. DER's fiv.e samples of Lagoon C ranged 

from .3 mg/kg of total cyanide to 117.9 mg/kg. Its three samples of Lagoon A 

nang.ed fr.om 75 ... 4 mg/kg to 1.97.2 mg/kg, accord3i~g to Exhibit C-38. According 

to .Exhibit C-40, free-Col Laboratories' analysis for Spang of the split 

.samples showed 1agoon A cyanide values ranging from 140 mg/kg to 6.93 mg/kg 

and Lagoon C cyanide values ranging from 5.12 mg/kg to 68.4 mg/kg. Moreover, 

Spang's sample was split between its own "in house" lab and Free-Col 

Laboratories for analyses and Spang's lab ran an analysis of potassium cyanide 

using the same technique it used on the sludge to insure that the cyanide 

analysis results were accurate. Spang concluded in its own internal memo dated 

January 30, 1985 (C-48) that Free-Col's analysis "agree quite well [with 

Spang's results]" and that Spang's " ... distillation and analytical proce'dure 

were accurate." Thus, even if no DER analyses results are considered, Spang's 

~wn sample results show the lagoon sludges contained substantial amounts of 

cyanide. 

Analysis of subsequently collected samples showing no cyanides, are 

the basis for Spang's contention that there is no cyanide in the Lagoons. 
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These samples were not split with anyone. Spang can only conclude "no 

problem" if it can show both the samples it had Free-Col analyze and which 

were analyzed by DER and EPA are all wrong. Spang made no attempt to do this 

and we believe with good reason. Had it done so, then all of the evidence 

(its internal lab analysis of the "bleached" rinse water) which Spang says 

shows that its rinse water treatment operations destroyed all cyanide prior to 

discharge, thus preventing the discharge of cyanide to the Lagoons, would have 

been discredited too. This is because Spang relied on its in-house lab for 

both cyanide destruction analysis as to the rinse water and the analysis of 

this sludge. So if the split sample's analysis is wrong then Spang's cyanide 

destruction analysis could also be wrong (and this waste water could be the 

direct source of the cyanide in the Lagoons). Moreover, the cross-examination 

of Spang's chemist by DER's counsel suggested enough inconsistencies and 

credibility issues with his testimony that we cannot assign it more weight 

than the chemical testimony offered by DER. 

The significance of this cyanide's existence in the Lagoons cannot be 

ignored. As EPA's Background Document (C-28) says, electroplating sludges 

c~ntain a variety of metals and toxic complexed cyanides. The document 

recognizes each plating operation produces its own type of rinse water, which 

is treated to precipitate out toxic metals and to destroy cyanide and each 

such treatment process forms its own type of sludge. The document then goes 

on to recognize " ••• most of the sludges will contain significant 

concentrations of toxic metals and may also contain complexed cyanides in high 

concentrations if cyanides are not properly isolated in the treatment 

process." Here the levels of cyanide in the Lagoons speak volumes as to 

whether they were isolated in treatment or whether the electroplating 

treatment facility's (the only source of cyanide) discharge carried cyanides 
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into t~e Lagoons~ It is cyanide•s presence in electroplating sludge which is 

~j least one ~f the reasons that electroplating sludges are listed as a 

~.a.~,ardpus wa.ste ~Y EPA and thus QY DER at 25 Pq~Code §75.261. This cyanide's 

prese.Rce not on l,y raises the leve 1 of concerns about the enviranmenta 1 hazard 

posed by the Lagoons, but also points toward tb' conclusion that EPA and DER 

are right to b,e concerned becayse the sludge§ in the Lagoons are hazardous 

wastes. 

Spang's contention that DER has not pr(!)v.ed that e 1 ectrop 1 at i ng s 1 udge 

reached the lagoqn before 1984 can only be con~idered true insofar as DER did 

not produce an analysis of a pre-1984 sludge s'mple or a sample jar full of 

pre-1984 sludges. DER thus lacked a piece of physical evidence. DER's 

circumstantial evidence filled this gap. DER's environmental chemist testified 

lhat the very nature of the chemical reactions occurring with Spang's method 

of treatment of the electroplating rinse water created sludges throughout the 

time period (both post-1984 and pre-1984) in which the rinse water treatment 

process was used. This is confirmed generally by the EPA Background Document. 

It goes without saying that if the effluent clarification and decanting step 

was not added until 1984, but sludge was created before 1984, the pre-1984 

sludge went s.omewhere. Settling or clarification is a process through which a 

liquid's suspended solid matter is separated from the liquid itself. Here, 

the clarification process is merely settlement, wherein as the liquid stills 

the suspended solids fall out of suspension forming sludge. This same result 

would have occurred before 1984 in the Lagoons themselves. Moreover, DER also 

showed us that Spang represented to DER, EPA and others that it felt these 

wastes were hazardous wastes. Finally, the Lagoon analysis shows cyanide 

laced sludges in the Lagoons. 
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With these facts and the Lagoon sludge analysis before us it became 

incumbent on Spang, if we were to find in its favor, to come forward with a 

rational explanation for how this much cyanide could exist in the lagoon 

sludge without there having been a cyanide sludge discharge from these 

treatment tanks. Spang also had to show us how adding a physical (as opposed 

to chemical) step (settlement), but no other steps to the treatment regime 

could have created this sludge.6 Spang failed to do either. Accordingly, 

we must find DER had not abused its discretion in finding the Lagoons received 

F006 electroplating sludge, thus, since the sludge was a listed hazardous 

waste, the Lagoons became hazardous waste management units. In turn, this 

judtified DER's order as to closure and post-closure care for these hazardous 

waste impoundments in accordance with 25 Pa.Code Chapter 75. 

Post-Closure Bond Calculation 

The only attack raised in Spang's Post-Hearing Brief as to the 

posting of a post-closure bond for these Lagoons concerns whether DER should 

consider the time value of money in setting the amount of money Spang must 

post. DER ordered that within sixty days Spang was to post a " ... 30 year post 

closure bond [in the amount of] $326,000.00." DER did not calculate in the 

time value of money to arrive at this figure. DER calculated post-closure 

costs for one year (with which Spang's Post-Hearing Brief does not quarrel) 

and multiplied this amount by 30 years. 

6 It is illogical to suggest as Spang does that solely by adding the 
settling step to the treatment process the sludge is created. If one settles 
a glass of distilled water, sludge is not formed. There had to be suspended 
solid material in the treated rinse water for settling to produce the sludge. 
We wonder how Spang could ask us to ignore this fact and the fact that the 
pre- and post-1984 treatment process is identical but for settling, so sludge 
had to exist pre-1984. 
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There are no reported decisions which address this issue or interpr*t 

t~:i!se bond in;g regu 1 at ions but, where DER gives a coherent, reas~nab le 

interpretation ,of these 'bonding regulations, ~we are constrained to give that 

interpretatioA weight absent fraud, mistake or some blatant abuse of 

discretion. Commonwealth, Pennsylvania GameCommission v. Commonwealth, 

Department of Environmental Resources, 97 Pa.Cmwlth. 78, 509 A.2d 877 at 880 

(1986). Here, the factors fo:r calculating a post-closure bond are spelled out 

Cit 25 Pa.Code§75.318(a)(7). The time value of money is not mentioned the~e 

.and was not considered by DER, so obviously :DER' s interpretation of the 

regulations is that it is not authorized to consider this concept in setting 

the bond amount. A review of the regulations supports this view. The SWM1\ 

regulations on bonding are found at 25 Pa.Code Chapter 75, Subchapter E., 

Financial Responsibility Requirements for Hazardous Waste Storage, Treatment 

and Disposal Facilities, at Sections 75.311 through 75.330. 

Pursuant to 25 Pa.Code§75.318(a), DER is required to calculate a 

bond amount based on " .•. the total estimated cost to the Commonwealth to 

complete final closure of the facility in accordance with the requirements ojf 

the applicable statutes, this chapter ..• and to take measures that are 

necessary to prevent adverse effects upon the environment during the life of 

the facility and after closure until released as provided by this subchapter.• 

Subsection (B) of §75.318 states that the bond amount s'hall be based on the 

factors therein, and the time value of money is not included amongst these 

factors. Thus, this section alone supports the position that the "time value" 

concept was not intended either by the Environmental Quality Board or the 

legislature to be considered in setting this amount. 

This interpretation appears to b~ confirmed at 25 Pa.Code §75.327, 

which relates to bond forfeiture. Under this section the Department's 
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forfeiture of the bonds is addressed. 25 Pa.Code §75.328(b)(5) requires for­

feiture of all bonds deposited for the facility. If these sections are read 

together when a forfeiture is begun, what must occur is a forfeiture of the 

entire amount of money needed for post-closure care of this site. If the time 

value of money concept were utilized, what would be forfeited is an amount 

less than the gross total dollar amount calculated as needed under 25 Pa.Code 

§75.318. While a forfeiture near the end of the post-closure period when the 

closed site is only being monitored and maintained might not impair the 

Commonwealth's ability to complete post-closure care if less than the total 

amount of the bond were present, a forfeiture near the beginning of the period 

could leave the Commonwealth with less than enough money to insure mandated 

subsequent post-closure site protection. That is clearly not what the SWMA 

and these regulations envision. Accordingly, we conclude that DER correctly 

decided not to include the "time value of money" concept in its bond 

calculation. 

CONCLUSIONS OF LAW 

1. The Environmental Hearing Board has jurisdiction over the parties 

and the subject matter of this proceeding. 

2. DER has the burden of proof in this appeal from its Order to 

Spang concerning closure of the three lagoons at Spang's East Butler plant. 

3. DER did not abuse its discretion in finding as part of its Order 

that Spang discharged hazardous waste sludges from its electroplating 

operation's treatment system into Lagoons A and B. 

4. DER did not abuse its discretion in basing the portion of its 

Order dealing with closure of Lagoon C on a finding that Lagoons A and B 

sludges had been placed in Lagoon C. 
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5. DER's calculation of the amount of"'the post-closure bond under 25 

Pa~Co9e §75~318 ,properly excluded consideration of the "time value of.,JRoney1
' 

i,n arriving at the amount Spang is to post. 

0 R D E R 

AND NOW, this 27th day of March, 1990, it is ordered that Spang's 

appeal is dismissed and DER's Order of January 6, 1987, is sustained. 

DATED: March 27, 1990 

cc: Bureau of Litigation 
Harrisburg, PA (Brenda Houck) 
For the Commonwealth, DER: 

bl 

George J. Jugovic, Jr., Esq. 
Kenneth T. Bowman, Esq. 
Western Region 
For Appellant: 
Ronald L. Kuis, Esq. 
Steven F. F a.eth, Esq. 
KIRKPATRICK & LOCKHART 
Pittsburgh, PA 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
101SOUTHSECONDSTREET 

SUITES THREE-FIVE 
HARRISBURG, PA 17101 

717-787-3483 
TELECOPJER 717-783-4738 

GEORGE POTZ AND EDWARD R. LLOYD 

M. DIANE SMITH 
SECRETARY TO THE BOt 

v. EHB Docket No. 87-250-E 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES Issued: March 28, 1990 

OPINION AND ORDER SUR 
MOTION FOR SUMMARY JUDGMENT 

By Richard S. Ehmann, Member 

Synopsis 

Where in 1987, appellants raise an appeal from a bond forfeiture 

based upon a possible future agreement with DER to complete reclamation of the 

mine site or the completion of site reclamation itself, and DER files a motion 

for summary judgment in 1989 alleging that reclamation remains incomplete, 

summary judgment may be entered, when appellants fail to respond in any 

fashion to DER's Motion. 

BACKGROUND 

On June 24, 1987, George Potz ( 11 Potz 11
) and Edward R. Lloyd ( 11 Lloyd 11 

but collectively with Potz 11 Potzs 11
) filed a singular Notice of Appeal in 

connection with the forfeiture by the Department of Environmental Resources 

('
1DER 11

) of surface mining surety bond SU34500 in the amount of $10,000 posted 

by Utica Mutual Insurance Company. According to their Notice of Appeal, Potzs 

are indemnitors to Utica Mutual Insurance Company ( 11 Utica 11
) for the bond 
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posted for G~T Corporation's f 11 GLT11
) mine in Grant Township, Indiana County, 

wl:ki-~tl mine is eoMered by Surf~ce Mining Permit rto. 32813003. 

According to DER's forfeiture letter as filed by Potzs with their 

Notice of Appeal, DER forfeit~d this bond and bonds K01805873 and K01805903 

posted on GLT's behalf by the Insurance Company of North America ( 11 INA 11
). No 

appeal was taken from the forfeiture of the two INA bonds by Potzs or GLT and 

neither Utica nor GLT took an appeal from DER's fo,rfeiture of this Utica bond. 

The reason for appeal recited in Potzs• joint appeal is that the 

forfeiture is unwa.rranted because either the bonded area is reclaimed or 

forfeiture violates an oral understanding with DER regarding continuing 

reclamation activities. 

According to the Pre-Hearing Memorandum filed for George Potz, the 

appeal arises because reclamation of the site was either completed or was 

ongoing and because one of the principals of GLT had reached an understanding 

with the DER mine inspector whereby GLT and DER would execute a written 

agreement under which completion of the reclamation would occur. The separate 

pre-hearing memorandum filed for Edward R. Lloyd on January 20, 1989 sets 

forth the same reasons for appeal. 

On August 15, 1988, DER filed a Motion to Dismiss this appeal as to 

bonds K01805873 and K01805903 because no appeal was filed as to their 

forfeiture. On December 2, 1988, former Board Member William A. Roth issued 

an order denying this motion because the appeal was only as to Utica•s bond 

SU34500. 

On August 16, 1989, this·Board received DER's Motion for Summary 

Judgment as to forfeiture of bond SU34500. By letter dated August 24, 1989, 

we notified counsel for each appellant to file his client's objections to this 

motion with the Bo.ard by September 5, 1989. To date, neither appellant has 

333 



filed any such objections. 

Thereafter, on October 26, 1989, this matter was assigned to Board 

Member Joseph N. Mack. On February 9, 1990, this appeal was reassigned to 

Board Member Richard S. Ehmann because counsel for George Potz and Board 

Member Joseph N. Mack had been partners in a law firm during the pendency of 

this appeal and up until the time Member Mack began serving on this Board. 

OPINION 

In an appeal from a forfeiture by DER of a bond posted under the 

Surface Mining Conservation and Reclamation Act, the Act of May 31, 1945, P.L. 

1198, as amended, 52 P.S. §1396.1 et ~· ("SMCRA"), the burden is onDER to 

prove, through a preponderance of evidence, that the facts justify the act of 

forfeiture. James E. Martin et al. v. DER, 1988 EHB 1256. 

The fact that DER has such a burden does not automatically mean there 

must be a full hearing on the merits of any appeal from such an action. Where 

there is no genuine issue of material fact and DER is entitled to forfeiture 

as a matter of law, the Board is empowered to grant a motion, such as that now 

before us, for summary judgment. Commonwealth v. Summerhill Borough, 34 Pa. 

Cmwlth 574, 383 A.2d 1320 (1978). 

In deciding whether to grant such a motion, we must be guided by the 

standards set forth in Pa. R.C.P. 1035. This rule provides any party may move 

for summary judgment on the pleadings and any depositions, affidavits, 

admissions and answers to interrogatories. Pa. R.C.P. 1035(b) provides the 

adversary party the opportunity to file opposing affidavits setting forth the 

contested facts. Pa. R.C.P. 1035(d) then provides: 

When a motion for summary judgment is made and 
supported as provided in this rule, an adverse party may 
not rest upon the mere allegations or denials of his 
pleading, but his response, by affidavits or as otherwise 
provided in this rule, must set forth specific facts 
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showtng :that th.ere is :a genui·ne iss,ue f~r trial. If he 
does ;m.ot .. so respo.nd, summary judgment, if appropriate, 
shall :be entered against him. (emphasis added) 

In the instant c~~e when DER's Motion for Summary Judgment was filed with.this 

Bo.ard, we invited counsel for Potz and counsel for Lloyd to make their 

r.~spon~.es. Our l~tter of August 24, 1989 in this regard to both attorneys 

has gone unanswered either by a pleading or the :type of fa.ctua 1 response 

envisioned in Pa. R.C.P. 1035(b) and (d). Under :circumstances such as this 

wh~re DER has filed a motion and a supporting affidavit, there is an actual 

shift of the burden to Appellants to offer rebuttal. Roland v. Kravco Inc., 

355 Pa. Super. 493, 513 A.2d 1029 (1986). The lack of a response from either 

appellant does not meet this factual burden. Accordingly, it now remains for 

us to determine whether under DER's facts, the law allows for bond forfeiture. 

DER is entitled to forfeiture. According to the affidavit of Mine 

Conservation Inspector Ronald R. McCracken submitted with DER's Motion, mining 

began at this mine site in 1984. In 1987, when DER forfeited this bond, the 

affidavit says: 

1. water was impounded at the site; 

2. all disturbed areas of the site were not reclaimed; 

3. all areas were not backfilled and regraded; 

4. the ground and surface water were not being monitored at the 
site; 

5. acid mine drainage was discharging from the site with a pH of 
less than 6.0; and 

6. GLT bad mined this site in 1987 without the prerequisite mining 
license. 

Finally, the affidavit says that as of its date (August 10, 1989) corrective 

work had not been .done at the site and the violations recited above still 

existed. 
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According to DER's letter of forfeiture, Utica Bond No. SU34500 was 

posted for Bonding Increment 01 which is for 4.8 acres of land. The bond 

instrument (attached to DER's Motion) shows the bond conditioned on compliance 

with SMCRA, the regulations promulgated thereunder, and GLT's permit. The 

bond instrument provides that liability is for the full $10,000. 

The requirements imposed on GLT under SMCRA and the regulations 

promulgated thereunder are found in part in 25 Pa. Code, Chapter 87. 25 Pa. 

Code §87.116 requires ground water monitoring by GLT in the manner approved by 

DER. 25 Pa. Code §87.117 requires surface water monitoring by GLT in the 

manner approved by DER. 25 Pa. Code §87.141 requires completion of rough 

backfilling and grading within 60 days of coal removal. According to DER's 

~otion and the affidavit, backfilling and grading are still incomplete and 

ground and surface water monitoring are not occurring. The lack of any 

response by Potz and Lloyd leaves this undisputed. These violations of the 

regulations also provide an adequate ground for forfeiture under the bond.1 

Defenses thereto by Appellants do not exist. Their joint notice of 

appeal says the site is reclaimed, or, inconsistently, that the site is being 

reclaimed. This internal inconsistency inferentially supports DER's Motion 

and affidavits suggesting reclamation remains to be completed. The 1989 DER 

affidavit stating that the site is still unreclaimed is also not rebutted by 

statements in the 1987 notice of appeal (or the two 1988 pre-hearing memoranda 

which we have previously ruled are not pleadings) that there is an oral 

agreement regarding future reclamation. DER's Motion concedes past 

negotiations aimed at an agreement to reclaim, but advises that they were 

unsuccessful. This allegation is again unrebutted. Roland v. Kravco, supra. 

1 These violations are sufficient to warrant forfeiture, so we have not 
delved into the other allegations in the affidavit. 
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. ~ ' 

ln Hg;trt ·Of MorcoaJ Cempany v •. Commonwealth of Pennsylvania, DER, 74 

Pa. CnrNlth 108, 459 A.2d 1303 (1983), there is no question that DER has met 

its burden as to forfeiture of the bond and our granting this Motion. 

ORDER 

AND NOW, this 28th day of March, 1990, it is ordered that DER's 

Motion for Summary Judgment is granted. The appeal of George Potz and Edward 

R. Lloyd from forfeiture by DER of Utica Mutual Insurance Company Surety Bond 

No. SU34500 is dismissed. 

DATED: March 28, 1990 

cc: Bureau of Litigation 
Library, Brenda Houck 
For the Comonwealth, DER: 
St~phen C. Smith, Esq. 
Western Region 
For Appellant George Potz: 
Robert D. Douglas, Esq. 
Bonya & Douglas 
For Appellant Edward R. Lloyd: 
James H. Stratton, Jr., Esq. 
Ebensburg, PA 

ENVIRONMENTAL HEARING BOARD* 

~·W~ 
MAXINE WOELFLING~ 
Admin~'strat ive Law Judge 

Ch~d/. 
ROB!itr D. MYERS ~ 
Administrative Law Judge 
Member 

~rrnW::~t' 
Administrative Law Judge 
Member 
-?~/~ ~~/~ 

RICHARD s. EHMANN 
Administrative Law Judge 
Member 

*Jo.seph N. Mack did not participate in this decision, having recused himself. 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
101 SOUTH SECOND STREET 

SUITES THREE-FIVE 
HARRISBURG, PA 17101 

717-787-3483 
TELECOPIER' 717-783-4738 

AMERICAN STATES INSURANCE COMPANY 

M. DIANE SMITH 
SECRETARY TO THE B01 

v. EHB Docket No. 89-187-F 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

. . 
Issued: April 2, 1990 

OPINION AND ORDER SUR 
MOTION TO DISMISS AND 

PETITION FOR LEAVE TO FILE APPEAL NUNC PRO TUNC 

By Terrance J. Fitzpatrick, Member 

Synopsis 

A motion to dismiss is granted, and a petition for leave to file 

appeal nunc pro tunc is denied, in a case where the petitioner requests leave 

to appeal, fourteen months after the expiration of the appeal period, from the 

Department's forfeiture of bonds. The allegation that the notice of 

forfeiture was "misdirected" by petitioner's mail room does not establish an 

adequate basis for granting leave to appeal flYll£ pro tunc. In addition, the 

allegation that the Department "may have" failed to properly address the 

notice of forfeiture does not establish a basis for allowing the appeal, or 

for granting petitioner the right to conduct additional discovery, where the 

petitioner admits that it received the notice in its mail room fourteen months 

prior to its request for leave to file its appeal nYll£ pro tunc. 
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OPINION 

This p,~c;:eeding WqS iniitiated by the fi.Hng of a Petition for Le,~~ 

t{;l File App.eal Nunc Pro Tunc by American States hs.urance Company (American); 

on July 5, 1989. In this petition, American seet<s leave to appeal the 

forfe i tu.re of a $117, 500 bond by the Department of Env i ronmeFJta 1 Resources 

(DER) on March 31, 1988. American had issued this bond to DER on behalf of 

Soloman & Teslovich in connectio:n with a surface mining operation in aullskin 

Township, Fayette County, Pennsylvania. 

In its petition, American acknowledges that the appeal period from 

DER's notice of forfeiture expired on May 1, 1988:. However, American contends 

that it should be permitted to file its appeal nunc pro tunc because this 

notice of forfeiture, as well as others, was misdirecte.d by American's mail 

ro.om, and that the individuals responsible for cl~ims under the bonds did not 

re.ceive notice of the forfeiture until the appeal period had expired. 

American argues that the 11 error or omission 11 of its mail room employees 

constitutes 11 excusable neglect. 11 American further argues that it has valid 

defenses to the forfeiture in that the forfeiture was barred by a Consent 

Order between DER and Soloman and Teslovich, and that failure to grant the 

p.etitio.n will create an unjust result. 

DER filed a Motion to Dismiss and Objection to Petition for Leave to 

File Appeal Nunc Pro Tunc on July 17, 1989. In its motion, DER notes that 

American admits that its appeal was not timely filed. DER argues that an · 

appeal ill!!l£ pro tunc is permitted only when there is some fraud or breakdown 

in the Board's operations which causes the untimely filing. DER further 

argues that a breakdown in American's mail room does not constitute good cause 

for allowing an appeal to be filed .!l!ill.£. pro tunc. 

American filed a response to DER's motion to dismiss. American 
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contends that leave to file an appeal DYn£ pro tunc should be granted where 

the untimely filing resulted from a 11 non-neg1igent happenstance, 11 citing Bass 

v. Commonwealth, 485 Pa. 256, 401 A.2d 1133 (1979). American asserts that 

since its employees wha·were authorized to file appeals never received the 

forfeiture notice, because it was misdirected by the mail room, the failure to 

file a timely appeal was attributable to non-negligent happenstance. In 

addition, American asserts that it may have been misled because DER 11 may not 

have properly addressed the notice (of forfeiture), 11 and that this warrants 

gr~nting it leave to file its appeal~~ tunc,1 citing Roderick v. 

State Civil Service Commission, 76 Pa. Commonwealth Ct. 329, 463 A.2d 1261 

(1983), Tarle v. University of Pittsburgh, 66 Pa. Commonwealth Ct. 149, 443 

A.2d 879 (1982). 

Unless the requirements for an appeal ~ pro tunc are met, the 

Board lacks jurisdiction over untimely appeals. Rostosky v. Commonwealth, 

DER, 26 Pa. Commonwealth Ct. 478, 364 A.2d 761 (1976). The general rule is 

that an appeal ~pro tunc will only be permitted in extraordinary 

circumstances, namely, when there is fraud or a breakdown in the processes of 

the Court or agency receiving the appeal. West Penn Power Co. v. Goddard, 460 

Pa. 551, 333 A.2d 909 (1975). Neglect or a mistake by the appellant or his 

counsel will not excuse the failure to file a timely appeal. State Farm 

Mutual Automobile Insurance Co. v. Schultz, 281 Pa. Superior Ct. 212, 421 A.2d 

1224, 1227 (n. 7) (1980). 

In Bass v. Commonwealth, 485 Pa. 256, 401 A.2d 1133 (1979), the 

Supreme Court held that a non-negligent failure of counsel to file an appeal 

1 In the alternative, American requests that the Board grant it ninety 
days to conduct discovery to gather facts on whether DER failed to properly 
address the notice. 
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would canst i tute grounds for an appea 1 .!lY:!l£ pro tunc when the error was 

Qil:lif~k ly d i scov1ered and the party prompt ]y reques·ted leave to appea 1 .!!Y!l&. "p·ro 

tunc. Hawever, ·Pennsylvan·ia' s intermediate appenate courts have limited the 

holdin!!J in Bass to cases involving non-negligent happenstance where unique and 

comp.ell ing facts are presented. See In re Interest of C. K., 369 Pa .• Superior 

Ct. 445, 535 A. 2d 634 ( 1987), Guat Gnoh Ho v. Unemp 1 ovment Campen sat ion Bo.ard 

of Revi.ew, 106 Pa. Commonwealth Ct. 154, 525 A.2d -874 (1987). The Board has 

fallowed these latter precedents. See Lancaster Press, Inc. v. DER, EHB 

Docket No. 88-410-W (Opinion and Order issued Mar.ah 24, 1989), Borough of 

Bellefonte, et a1. v. DER, EHB Docket No. 88-458 .. F (Opinion and Order issued 

·May 3, 1989), affirmed, No. 1050 C.D. 1989 (Pennsylvania Commonwealth Court, 

filed February 12, 1990). 

We disagree with American that Bass re.quires that its petition be 

granted. I:riJ.,Bass, the appeal was filed four days late as a result of a 

secretary's illness. Here, American filed its petition for leave to appeal 

.!1!!!1f. .IrrQ. tunc on July 5, 1989, while the appeal period expired fourteen months 

earlier on May 1, 1988. The fourteen-month hi::~tus in this case stands in 

stark contrast to the four-day lapse in Bass. In addition, American has not 

alleged facts which, if found to be true, would establish that the failure to 

timely file the appeal was non-negligent. The fact that the notice of 

forfeiture was "misdirected" by American's mail room employees certainly does 

not establish the absence of negligence by American. If anything, it 

establishes the opposite. American is responsible for the procedures by which 

its mail is distributed to individuals within the company, and it is 

responsible for the acts of its non-professional and clerical employees as 

we.ll as its professional employees. 

We also disagree with American's argument that its petition should be 
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granted, or that it should be allowed to conduct additional discovery, because 

DER "may have" failed to properly address the notice, thus misleading 

American. American has not provided any basis whatsoever for this vague 

allegation. Moreover; this contention cannot be squared with American's frank 

admission in its petition for leave to appeal .!!.Y.D.£ pro tunc that "notice of 

this forfeiture action as well as others were misdirected in the mail by 

Petitioner•s mail room, .. and that 11 failure to file a timely response to the 

fo:feiture resulted from the error or omission of employees responsible for 

the direction of the mail within Petitioner's company ... (Petition, paragraphs 

6A, B). American admits that the notice of forfeiture was received in its 

mail room,2 and we cannot envision circumstances which would justify the 

company's failure to file a petition for leave to appeal nQn£ pro tunc until 

fourteen months later. To allow such an untimely appeal would be damaging to 

the concept of finality of administrative decisions. 

In summary, it is clear that American has failed to allege a 

sufficient factual basis to support its petition for leave to file its appeal 

nunc p~o tunc. Therefore, we will deny the petition and grant DER's motion to 

dismiss. 

2 Significantly, by stating that the appeal period expired on May 1, 1988, 
American implicitly admits that receipt of the notice by its mail room 
constitutes receipt by the company. This is so because the appeal period 
begins to run when an affected person receives notice of DER•s action. See 25 
Pa. Code §21.52(a). 
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ORDER 

AND NOW',. this 2nd day of Apr i 1 , 1990, it is ordered that: 

1) The Petition for Leave to File Appeal Nunc Pro Tunc filed by 

Alilerfcan States l:ri'surance Company is denied. 

2} lhe Motion to Dismiss filed by the Department of Environmental 

Resources is granted. 

3} This appe·al is disnli:ssed for lack of jurisdiction. 

DATED: April 2, 1990 

cc: Bureau of Litigation 
Libraryf Btenda Houck 

nb 

For the Conmonwealth, DER: 
Katherine S. Dunlop, Esq. 
Western Region 
For Appe·11 ant : 
John L. Spiegel, Esq. 
Kenneth W. bee, Esq. 
Pittsburgh, PA 
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FRANKLIN TOWNSHIP 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
101 SOUTH SECOND STREET 

SUITES THREE-FIVE 
HARRISBURG. PA 17101 

717-787-3483 
TELECOPIER, 717-783-4738 

M. DIANE SMil 
SECRETARY TO THE 8 

v. EHB Docket No. 85-380-MJ 

COMMONWEALTH OF PENNSYLVANIA, 
DEPARTMENT OF ENVIRONMENTAL RESOURCES Issued: April 4, 1990 

OPINION AND ORDER SUR 
CROSS-MOTIONS FOR SUMMARY JUDGMENT 

By: Joseph N. Mack, Member 

Synopsis 

The licensing and permitting provisions of the Non-Coal Surface 

Mining Conservation and Reclamation Act (52 P.S. 3301 et seg.) apply to a 

township operating a gravel pit where the township sells gravel to other 

parties. 

OPINION 

On September 11, 1985, Franklin Township (Township) filed this appeal 

from a compliance order issued by the Department of Environmental Resources 

(DER) for the failure of the ,Township to secure a license and permit for the 

operation of a gravel pit, in violation of the Non-Coal Surface Mining 

Conservation and Reclamation Act, Act of December 19, 1984, P.L. 1093, as 

amended, 52 P.S. §3301 et seg. (Non-Coal Act). The parties have now filed 

cross-motions for summary judgment concerning whether the activities of the 
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l~Yshi"p are r~ulated under the permitting and. lkensing provisions of the 

Non• .. ·Ce•a'l A<c:t. lne mot i'on·s esta:bl ish that the Township operates a gravel pit 

fo.r its own use and also se 11 s grave 1 by the ton to the Pennsylvania 

Oe;partment of Transportation (PennDot). 

The Township argues that the Non-Coal Act does not apply to it. To 

sustain that position it must either fall within one of the exceptions set omt 

in, the Non-Coal Act as part of the definition of "Surface Mining" 1 or fall 

outs ide the definition of "ope·rator ." DER argues that the Townshtp' s mining 

a·ncl sale of g,rav,el does not come within one of the exemptions and that the· 

towns,t,ip must therefore be licensed as an operator under the Act. 

1 "Surface mining.•• The extraction of minerals 
from the earth, from waste or stockpiles or from pits or 
from banks by removing the strata or material that 
overlies or is above or between them or otherwise 
exposing and retrieving them from the surface, including, 
but not limited to, strip mining, auger mining, dredging, 
quarrying and 1 each i ng and a 11 surfac:e· activity connected 
with surface or underground mining, including, but not 
limited to, exploration, site preparation, entry, tunnel, 
drift, slope, shaft and borehole drilling and 
construction and activities related thereto; but it does 
not include those mining operations carried out beneath 
the surface by means of shafts, tunnels or other 
underground mine openings. The term does not include any 
of the following: 

(1) The extraction of minerals by a landowner for 
his own noncommercial use from land owned or leased by 
him. 

(2) The extraction of sand, gravel, rock, stone, 
earth or fill from borrow pits for highway construct ion 
purposes of the Pennsylvania Department of Transportation 
or the extraction of minerals pursuant to construction 
contracts with the department if the work is performed 
under a bond, contract and specifications that 
substantially provide for and require reclamation of the 
area affected in the manner provided by this act. 
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It is clear that the use of the gravel pit by the Township for its 

own purposes falls within the first exception. If that were the only use, a 

permit would not be required under the Non-Coal Act, but the undisputed facts 

indicate that the Township, by contract and on a regular basis, supplies 

gravel to PennDot. The Non-Coal Act specifically exempts use by PennDot of 

"borrow pits" for highway construction purposes but that is not the situation 

here. 2 This is a sale of gravel on a tonnage basis as indicated by the 

contract provided by the Township. 

As for the Township's argument that the legislative intent was not to 

include municipalities as entities regulated by the Non-Coal Act, the 

Township's argument is not sustained by the Non-Coal Act itself. The 

definition of "Operator" in Section 3 includes "person or municipality." In 

turn, the definition of "Municipality" specifically includes a "township." 

Because there is no dispute as to material facts and DER is entitled 

to judgment as a matter of law, DER's motion for summary judgment is well 

taken and will be granted. C & K Coal Company v. DER, 1988 EHB 1080; 

Commonwealth. DER v. Summerhill Borough, 34 Pa. Cmwlth. 574, 383 A.2d 1320 

(1978). 

2A "borrow pit" is an area from which materials are borrowed during 
highway construction to provide for fills where necessary to build up the 
centerline contour of a road. Borrow pits are usually used where the "cuts" 
and "fills" on a construction job do not balance. 
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0 R DE R 

A'NID New, \this ,4th Q:ay of ,Apr'il, 1990, l:t is ordered that U£R's 

'Mot ton fo·.r Summa.ry Judgment is g·ranted, and the appeal of Frankl in Township is 

dismissed. 

DATED: Apri 1 4, 1990 

cc: Bureau of litigation 
Library: Brenda Houck 
for the Co....-onwealth, DER: 

rm 

David Gallogly, Esq. 
We·stern Region 
For Appellant: 
George M. Schroeck, Esq. 
Erie, PA 
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R & H SURFACE MINING 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
101 SOUTH SECOND STREET 

SUITES THREE-FIVE 
HARRISBURG. PA 17101 

717-787-3483 
TELECOPIER' 717-783-4738 

. . 

M. DIANE SMIT 
SECRETARY TO THE B 

v. : EHB Docket No. 87-478-E 

COMMONWEALTH OF PENNSYLVANIA, 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

. . . . . . Issued: April 4, 1990 

OPINION AND ORDER 
SUR MOTION FOR SUMMARY JUDGMENT 

FILED ON BEHALF OF THE DEPARTMENT OF 
ENVIRONMENTAL RESOURCES 

By Richard S. Ehmann, Member 

Synopsis 

Surface miner's failure to reply to DER's Motion for Summary 

Judgment, coupled with its response to DER's Requests for Admissions in which 

it failed to give any response to certain specific admissions, created a basis 

on which to grant DER's motion on the issues raised therein. 

OPINION 

This appeal arose on November 16, 1987, when Robert Helfer, a partner 

in R & H Surface Mining ("R & H"), appealed the issuance to it of surface 

mining Compliance Order No. 87G532. Robert Helfer, as a partner in R & H, has 

appeared prose on its behalf in this appeal. 
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R & H ~perates a surface coal mine known as the R & H #1 Strip :in 

Burre H lownsh i p, Armstrong County, pursuant to License No. 1-02281 and 

Surface Mining P,ermit No. 03823076. 

On October 27, 1987, Mine Conservation Inspector Russell C. Dill 

issued Compl ianc,e Order No. 87G532 on behalf of the Department of 

Environmental Resources ("DER") toR & H in connection with this mine. 

Paragraph 1 of OER's order found R & H's mine drainage treatment facility 

inadequate and required R & H to submit to DER :~Y November 13, 1987 a plan ard 

implementation ,$chedule to rectify these inadequacies. DER's order found th~ 

follo~ing inadequacies: 

1. no automatic neutralization process was installed, 

2. leaking treatment ponds, 

3. unstable treatment pond embankments, and 

4. improperly placed discharge pipes. 

Paragraph 2 of DER's order found that R & H had failed to comply with 

paragraphs 2 and 3 of Compliance Order 87G3~0 and paragraphs 2 and 3 of 

Compliance Order 87G429 (collectively "prior orders"). R & H w~s directed to 

comply with paragraphs 2 and 3 of Compliance Order 87G390 by September 15, 

1987. It was also to comply with paragraph 3 of Compliance Order 87G429 by 

that date and was ordered to comply with paragraph 2 by September 30, 1987. 

Paragraph 2 in each of these prior orders dealt with site revegetation. 

Paragraph 3 in Compliance Order 87G390 dealt with repairs to the barrel 

and riser pipe in R & H's sedimentation ponds, while paragraph 3 in Compliante 

Order 87G429 dealt with installation of an energy dissipater in R & H's 

s~dimentation control ponds. 
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The basis for R & H's current appeal with regard to paragraph 2 of 

Compliance Order 87G532 is that R & H had separate appeals pending before us 

regarding the prior orders. R & H appealed paragraph No. 1 because it said it 

has installed adequate facilities except as to the discharge pipe and with 

regard thereto it is awaiting DER's comments on the two proposals which it has 

submitted. It also argued DER could approve manual neutralization if DER 

wanted to do so and therefore an automatic neutralization process is 

unnecessary. 

After R & H filed its pre-hearing memorandum and on March 14, 1988, 

DER filed its pre-hearing memorandum and simultaneously sought leave from the 

Board to conduct additional discovery in the form of Requests for Admissions 

by R & H. We notified R & H of the Petition and its right to file objections 

thereto. By Order dated April 26, 1988, absent any response by R & H to DER's 

Petition, we granted DER the right to conduct further discovery. Subsequently 

R & H filed its Response to DER's Requests for Admissions. Thereafter on May 

30, 1989, DER filed a Motion for Summary Judgment based on R & H's Response. 

By letter dated June 1, 1989 we notified Mr. Helfer of this filing and 

requested R & H's response to DER's motion by June 19, 1989. To date, no 

response to DER's motion has been filed on R & H's behalf. 

It must first be pointed out that this appeal is one of a series of 

four appeals to this Board by R & H from four separate DER compliance orders 

issued to R & H in connection with this mine site. The appeal from DER 

Compliance Orders Nos. 87G390 and 87G398 was dismissed onDER's motion for 

summary judgment by our Opinion and order of May 1, 1989. Robert Helfer d/b/a 

R & H Surface Mining v. DER (Docket No. 87-365-R, Opinion issued May 1, 1989). 

R & H's appeal of Compliance Order 87G429 was also dismissed, when we granted 
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OER's Motion fe,r Summary Judgment. SeeR & H Surface Mining v. DER (06cket 

Nb, 87~42·4~R, Opinion issued March 29, 1989'). A third appeal, at Docket rio. 

88~004~[, and the instant matter are both sttll pending before us. 

A second preliminary matter concerns R & K's responses to DER's 

fifty~two Requests for Admissions. In forty~two~ instances R & H admitted 

DER's proposed admission. In nine other instances R & H gave no response 

thereto. Pursuant to Pa.R.C.P. 4014(b), the admi:ssions are deemed admitted 

unless the party on whom they are served files a, verified answer or object ton1. 

Moreover, R & H has failed to file a verified a:mswer as to the four Requests 

out of the fifty~two made by IJER to which Answers were g.iven by R & H. This 

caul d be argued to say all fifty~ two Admissions are admitted, but we wd ll not 

g0 that far. As to the nine unanswered Requests, however, failure to answer 

at all is deemed: an admission. John H. Miller v. DER, 1988 EHB 538. 

W.e next turn to the quest ion of whether we can grant summary judgment 

and answer this question affirmatively. Where there is no genuine issue of 

material fact and DER is entitled to judgmen.t, ~s a matter of law, the Board is 

empowered to grant a motion, such as that now before us, for summary judgment. 

Commonwealth. v. Summerhill Borough, 34 Pa.Cmwlth. 574, 383 A.2d 1•320 (1978}. 

In deciding whether to grant such a motion, we must be guided by the 

standards set forth in Pa.R.C.P. 1035. This rule provides any party may move 

for summary judgment on the pleadings and any depositions, affidavits, 

admtssions and answers. to interrogatories. Pa.R.C.P. 1035{b) provides the 

advers.ary p·arty the opportunity to file opposing~ affidavits setting forth the 

c;ontested facts. Pa.R.C.P. 1035(d) then provides: 

When a motion for summary judgment is made and 
supported as provided in thi.s rule, am apverse party may 
not rest upon the mere allegations or denials of his 
pleading,. but his response, by affidav·its or as otherwise 
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provided in this rule, must set forth specific facts 
showing that there is a genuine issue for trial. If he 
does not so respond, summary judgment, if appropriate, 
shall be entered against him. (emphasis added) 

In the instant case when DER's Motion for Summary Judgment was filed with this 

Board, we invited Mr. Helfer to make a response. Our letter has gone 

unanswered either by a pleading or the type of factual response envisioned in 

Pa.R.C.P. 1035(b) and (d). Under circumstances such as this where DER has 

filed a motion and supporting Requests for Admissions there is an actual shift 

of the burden toR & H to offer rebuttal. Roland v. Kravco Inc., 355 

Pa.Super. 493, 513 A.2d 1029 (1986). The lack of a response from R & H does 

not meet this factual burden. Accordingly, it now remains for us to determine 

whether, under DER's facts, this order was justified. 

Through its answers to DER's Requests for Admissions and its failures 

to answer same, R & H admitted that the treatment ponds receive a 1 to 2 

gallons per minute flow, that the ponds were not discharging on October 21, 

1989, and that on that date they were leaking. R & H also admitted that the 

pond's embankments are unstable and that the treatment pond discharge pipes 

are improperly placed so that water exiting the pipes had to flow over the 

pond's embankment. R & H also admitted there was no automatic neutralization 

process in place at the treatment ponds. (This is also admitted by negative 

inference in R & H's pre-hearing memorandum.) 

DER's order says these admitted facts constitute a violation of 25 

Pa.Code §87.107(a) and (b) which require treatment facilities to be based on 

good engineering design and (unless DER approves manual neutralization) to 

include an automatic neutralization process. Clearly ponds which leak, have 

improperly placed discharge pipes, and have unstable embankments are not ponds 

based on good engineering design, and are in violation of 25 Pa.Code 
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§jt~t.lOt(b). :'Ji;h'e lack of automatic neutralization is also a violation af:25 

Pa~.e.od:a,, §87.107(b,} and R & H offered us no evidemce that it sought or received 

DER approval of mranual neutralization. 

These regulations were promulgated under the Surface Mining 

Conservation and Reclamation Act, the Act of Ma:Y 31, 1945, P.L. 1198, as 

amended, 52. P.S. §1396.1 et ~:· and the Clean Streams Law, the Act of June 

22, 1937, P. L. 1987, as amended., 35 P. S. §691.1 et seg,. and R & H has viol a ted 

the statutes by violating these regulations. Under these circumstances 

paragraph l of Order 87G532 reasonably requires a p 1 an and s.chedule to install 

and maintain adequate treatment facilities. 

We next turn to the issues. presented by R & H' s ap.pea 1 from paragraph 

2 of DER's Order. This paragraph directed: R & H to comply with paragraphs 2 

and 3 in th.e. two. prior orders. When the instant appeal was fi 1 ed, there was 

then pending before us R & H' s appeal of Compliance Order 87G390. The ap,peal 

was captioned. Robert Helfer d/b/a R & H Surface Mining v. DER, Docket No. 

87-365-R. Between R & H's filing of that a·p.p:e:al and our opinion on DER's 

Motion in the instant appeal, we dismissed R & H's appeal of Compliance Order 

87G390 in Robert Helfer d/b/a R & H Surface Mining v. DER, supra, (Opinion 

issued May 1, 1989). What is true as to that compliance order is also true as 

to DER Compliance Order 87G429. That order was appealed here as R & H· Surface 

Mining v .. DER, Docket No. 87-4·24-R. Between the time of that appeal's 

commencement and the instant opinion,. we dismissed that appeal too. R & H 

Surface Mining v. DER, supra, (Opinion issued March 29, 1989). 

Because the appeals of those Orders were d i smi s.sed by us, R & H 

cannot ch~lenge either those dismissals or the two prior orders at this time 

in this case. The doctrine of collateral estoppel bars such a challenge. 
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William Fiore t/d/b/a Municipal and Industrial Disposal Company 

v.Coromonwealth. Department of Environmental Resources, 96 Pa.Cmwlth. 447, 508 

A.2d 371 (1986). 

The only question as to these orders thus remains, whether R & H 

complied therewith. In failing to respond to Admission 32, R & H admits its 

failure to seed, lime, fertilize and mulch the bare areas at R & H's mine by 

September 15, 1987, as required in paragraph 2 of Compliance Order No. 87G390. 
' 

These areas are located west of the proposed rock channel on Phase I and on 

portions of Phase 2 where the treatment ponds had been removed. Paragraph 3 

of Compliance Order 87G390 required R & H to repair the discharge pipe in 

R & H's sediment pond #1 by September 15, 1990. R & H's lack of response 

to Request for Admission No. 39 admits that as of October 21, 1987, the pipe 

was still not repaired. Thus as to this Order, there is no suggestion that 

R & H timely complied therewith. 

Compliance Order No. 87G429 was not complied with by R & H in a 

timely fashion either. Paragraph 2 thereof required R & H to revegetate the 

backfilled areas by September 30, 1987. R & H admits in response to Admission 

No. 46 it did not do so by that date. Its lack of response to Admission No. 

47 indicated it failed to do this by October 21, 1987 either. Paragraph 3 of 

Compliance Order No. 87G429 required R & H to install dumped rock energy 

dissipaters at the outfalls of sedimentation ponds 1 and 2 by September 15, 

1987. In response to DER's Admission No. 52, R & H admits it failed to do 

this by September 15, 1987. Its response to Admission No. 53 indicates this 

was not done by October 21, 1987 either. Thus there is no question of timely 

compliance with Compliance Order 87G429. 
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The p;ti:iiol'!' ordersit.were not comp:l ied wit:h· by R & H. R & H has r:SJ;fsed 

ne;. nesp,lilT:tS\e' t?o·- DER;' s Mot'i:on'' and! i't has' e1ither' aJhwitted the· facts underlying; 

DER' s' a:(l;t'i·on or is; barred' from~ ch·allenging them.. Clearly under SectJon 3 of 

SMCRA;. as'. amended~ 52 P\ S. §139.6.4.c, and Section'S, 610 and 611 of the Clean 

Stre~ms. L.aw, 35 p;'.S. §691.610. and. §691.611, DER has statutory a-uthority to: 

issue th·ts Order. Accordingl)fJ;, DER is entitled to judgment as:. a matter a.:f law.: 

and summary j!Jdglllent. must be granted. 

O.R DE R 

AND: NOW~ this. 4th day- of April, 1990, it is ordered that the Motion 

for Summary< Judgment filed on b.ehalf of the Department of Environme.ntal 

Re·sources. is g.r·anted.. The app.eal of R & H· Surface Mining is. dismissed .. 
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DATED: April 4, 1990 

cc: Bureau of Litigation 
Library: Brenda Houck 
For the Commonwealth, DER: 

rm 

Kirk Junker, Esq. 
Western Region 
Appellant pro se 
Robert Helfer 
R & H Surface Mining 
Shelocta, PA 
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R & H SURFACE MINING 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
101 SOUTH SECOND STREET 

SUITES THREE-FIVE 
HARRISBURG. PA 17101 

717-787-3483 
TELECOPIER, 717-783-4738 

. . 

M. DIANE SMITI 
SECRETARY TO THE B< 

v. EHB Docket No. 88-004-E 

COMMONWEALTH OF PENNSYLVANIA, 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

. . 

. . Issued: April 5, 1990 

OPINION AND ORDER 
SUR MOTION FOR SUMMARY JUDGMENT 

By: Richard S. Ehmann, Member 

Synopsis 

Summary Judgment will be granted where through answers to DER's 

Request for Admissions, Appellant concedes all factual disputes and through 

its Notice of Appeal, Pre-hearing Memorandum and failure to respond to DER's 

Motion for Summary Judgment, eliminates all legal arguments against same. 

BACKGROUND 

On December 7, 1987 the Department of Environmental Resources {DER) 

issued Compliance Order No. 87G601 toR & H Surface Mining {R & H) with regard 

to the R & H #1 Strip in Burrell Township, Armstrong County. That coal 

stripping operation was conducted pursuant to Mine Drainage Permit No. 

03823076. 

DER's order states it is issued pursuant to the Surface Mining 

Conservation and Reclamation Act, the Act of May 31, 1945, P.L. 1198, as 
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am'(!fmded, 52 P:S:. §1396.1 et seq. (SMCRA) and th~ Clean Streams Law, the /X'et Off 

June 2'2', 1937, P.IL. 1987, as amended, 3'5 P.S. §6·9.1.1 et ~· (Clean Streams 

Law). lt says R &: H has violated Section 18.6 O\t SMCRA, Section 611 of the. 

Clean Streams Law and 25 Pa.Code §87.146, whtch; is promulgated pursuant to 

these two statute~. Spec i fica lly this Order s~'.}fs R & H has fa i 1 ed to camp ly 

with a prior DER Compliance Order (87G532) as i~ pertains to construct ion arnq\ 

ma.intenance of adequate treatment facilities (in order to address the 

inadequacies in R & H's then existing faci.liti~·s)i. DER's Order also says 

R & H must grade out, fill in and stabilize a gully downslope of R & H's 

sedimentation pond No. 2. 

In response to this Order, on .Janu.ary 4, 1988 R & H filed the instant 

appeal with this Board. As to the gully, R & H's Notice of App.eal contend.s it 

i·s not a gully but a deliberately dug discharg.e channel, which R & H has built 

to handle runoff until the sedimentation pond is removed. As to the issue of 

noncompliance with the prior DER order, R & H's Notice of Appeal says simply: 

"Previously appealed." 

Thereafter on January 1, 1988, we issued our Pre-Hearing Order No. 1 

advising the parties this case was assigned to Board Member William A. Roth 

and directing the parties to fil~ their respective pre-hearing memoranda. On 

.March 30, 1988 R & H filed its pre-hearing memorandum. On the noncompliance 

issue,. R & H' s pre-hearing memorandum says only that we are to see numbers 8 

to 16 in its pre-hearing memorandum in the appeal at Docket Number 87-478-R. 

As to the DER's directive to r~move the gully, R & H's pre-hearing memorandum 

says it dug the ditch (not a gully) to drain water from this point to the 

natural drainage channel and it will remove the ditch when it removes the 

pond~ In its pre-hearing memorandum R & H also argues that DER violated its 
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written internal procedures in issuing this Order to R & H without giving 

R & H notice of this "gully" violation in an inspection report and thus 

affording R & H an opportunity to correct it prior to issuance of this Order. 

On the same day on which R & H filed its pre-hearing memorandum, we 

also received DER's Petition for Leave to conduct additional discovery and 

proposed Request for Admissions pursuant to Pa.R.C.P. 4014. By letter dated 

March 31, 1988 we notified R & H that it had until April 20, 1988 to file any 

objections to DER's Petition. On April 26, 1988, when no response to that 

Petition was received from R & H, we granted DER's Petition. 

Thereafter on June 17, 1988 DER filed its pre-hearing memorandum. 

On May 22, 1989 DER filed a Motion for Summary Judgment in this 

matter. By letter of May 26, 1989 we notified R & H that it must file its 

response thereto, if any, with this Board by June 12, 1989. R & H has never 

filed any response to DER's Motion with this Board. 

On February 9, 1990, Board Member Roth having resigned from this 

Board, the case was reassigned to Board Member Richard S. Ehmann for primary 

handling. 

OPINION 

In an appeal from a DER Order, it is DER which bears the burden of 

proof under 25 Pa.Code §21.101(b). The fact that DER has such a burden does 

not automatically mean there must be a full hearing on the merits of any 

appeal from such an action. Where there is no genuine issue of material fact 

and DER is entitled to a judgment in its favor as a matter of law, the Board 

is empowered to grant a motion, such as that now before us, for summary 

judgment. Commonwealth v. Summerhill Borough, 34 Pa.Cmwlth. 574, 383 A.2d 

1320 (1978). We must, however, consider this Motion in the light most 

359 



fa¥.£frable toR & H as the non-moving party. Robert C. Penoyer v. DER, 1987 

EHB 131. 

In decid~ng whether to grant such a motion, we must be guided by the 

standards set forth in Pa.R.C.P. 1035. This rule provides any party may mov~ 

for summary judgment on the pleadings and any depositions, affidavits, 

admissions and answer to interrogatories. Pa.R.C.P. 1035(b) provides the 

adversary party the opportunity to file opposing affidavits setting forth th~ 

contested facts. Pa.R.C.P. 1035(d) then provides: 

When a motion for summary judgment is made and 
supported as provided in this rule, an adverse party may 
not rest upon the mere allegations or denials of his 
pleading, but his response, by affidavits or as otherwise 
provided in this rule, must set forth specific facts 
showing that there is a genuine issue for trial. If he 
does not so respond, summary judgment, if appropriate, 
shall be entered against him. (emphasis added) 

In the instant case when DER's Motion for Summary Judgment was filed with this 

Board, we invited R & H to make a response. Our letter of May 26, 1989 in 

this regard to R & H has gone unanswered either by a pleading or the type of 

factual response envisioned in Pa.R.C.P. 103S(b) and (d). Under circumstances 

such as this where DER has filed a motion, a supporting affidavit and R & H's 

response to DER's Request for Admissions, there is an actual shift of the 

burden toR & H to offer rebuttal. Roland v. Kravco Inc., 355 Pa.Super. 493, 

513 A.2d 1029 (1986). The lack of a response from R & H does not meet th,is 

burden. Accordtngly, it now remains for us to determine whether under DER's 

facts, the law allows for issuance of its order to R & H. 

In revie.wing the fact4al support for DER' s Mot ion we have two sources 

of information. The primary source is the responses by R & H to DER's Request 

fo:r Admissions which are Exhibit A to DER's Motion. DER sought 35 admissions 
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and received 32 responses agreeing to DER's specific requests. In addition, 

Requests for Admission Nos. 32, 33 and 34 were not responded to at all. 

Pursuant to Pa.R.C.P. 4014(b) these three requests are also deemed admitted by 

R & H because it failed to file a verified answer or objection with regard 

thereto. Thus all of the requests are admitted by R & H. John H. Miller v. 

DER, 1988 EHB 538. 

The second source of information is the affidavit of DER's Mine 

Conservation Inspector Russell C. Dill, which is attached to DER's Motion. 

This affidavit is unrebutted by R & H. It states that R & H failed to submit 

to DER for DER's approval any plans and a schedule to construct and maintain 

adequate treatment facilities, which plans were to be submitted by November 

13, 1987. It also states that as of December 7, 1987 there was a gully at 

least nine inches deep at the downslope of Sedimentation Pond No. 2 at the 

R & H No. 1 Strip. Finally, Dill states DER has never authorized or approved 

this gully as a deliberate discharge area for runoff. 

From the admissions it is also clear R & H was ordered to fill, grade 

and stabilize all rills and gullies which are deeper than nine inches 

(Admission No. 31). It is also clear a gully over nine inches deep exists in 

the location set forth in Dill's affidavit (unresponded to Admission No. 32) 

and, as of January 7, 1988, R & H had not filled it in (unresponded to 

Admission No. 33). In failing to respond to Admission No. 34, R & H admitted 

DER did not authorize or approve this gully. 

Since 25 Pa.Code §87.146 mandates the filling, grading or other 

stabilization of all gullies over nine inches deep, it follows that this gully 

had to be filled and graded or stabilized by R & H unless DER approved 

otherwise. It is obvious from these admissions and the affidavit that DER did 
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fftft ~pprove a '~~riiance frl!l'm this regulalion in ;this situation and that lf(~ H 

dfa ·nbllfrnely cdiriply wfth 'Pafagra'ph 2 of DEi's 'order. It is also obvious it 

has thus violated 25 Pa.Code §87.146. Finally, it is clear that DER is 

'einpoweted to isstie this portion of this ord~r tlb R & H by Section 4'c of SMCJV\, 

!2 P.~. j1j9~.4c. 

Accordin'g to the adnds'sions made by :R '& ·H, while ft made two 

prOposals to DER concerning treatment facil itfe:-s at R & 'H Stri·p No. 1; it 

never pro·vided DER a s·chedule to irlipleinent tlieilt In addition, heithe'r 

proposal address'ea the existing facilitY's unst·~ble embankments, that 

facil it.Y's improperly placed discharge pipes, or installation b'r an automatic 

neutralization process at that facility. 

Paragraph No. 1 of ttfe Order required R & H to comply ·by No'vemb'e'f :13, 

19S7 with fill-ta.graph 1 of the prior DER ;Order '87&532 to R & H. In order 'S76532 

DER said ·R & H had not constructed adequate treatment facil itie's because the 

existing treatment facilities leaked, had unstable embankments and il11prop~rly 

placed discharge pipes, and failed to have •~Ff:l11utomatic neutralization 

process. To remedy this, that Order directed k '& H by November 13, 1987 to 
submit to DER plans and a schedule for construction and maintenance of 
adequate treatment fac i l it ies. 

Admission No. 28 shows that R & H has failed to submit plans to bER 
. ' 

for new treatment facilities. Admission No. 29 ~shows that R & H has hot been 

giv'&n any DER approval for construction of ·new treattneht facilities at the 

mine site. Accordingly R & H has not complied with 'Paragraph 1 'of Ofder 

8'7G532 ana in turn thus not compl fed 'with Paragraph 1 of Order S7G60l. 

The above ·evaluation satisfies iJS that as to the issues raised i'n 

1EYER's motion, it is factually entitled to summary judgment. Nothfhg in 
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R & H's pre-hearing memorandum changes that evaluation. One point still 

remains to be addressed, however. As to Paragraph No. 2 of the Order, R & H's 

pre-hearing memorandum says issuance of DER's Order 87G601 violated DER's 

internal operating procedure. This procedure is reflected in The Memorandum 

of Understanding of the Department of Environmental Resources - Inspection and 

Enforcement Policy for Mining Operations 1:110:10:3 liB. According toR & H 

this document requires DER to record these violations in inspection reports 

which serve as the first official notice of the violation and give the 

operator an opportunity to correct same. R & H then says the 11 gully 11 

violation was never mentioned in DER inspection reports prior to the Order's 

issuance. 

DER's Motion (prepared by the predecessor to present counsel) does 

not address this point either factually or as a matter of law, although it is 

addressed in DER's pre-hearing memorandum (see Contentions of Law Nos. 10, 11, 

and 12). In light of Robert C. Penoyer v. DER, supra, and this omission, we 

must consider this Motion in the light most favorable toR & Hand therefore 

assume that indeed DER's issuance of this Order was not preceded by a notice 

of violation reciting this gully's existence to be a violation. We also 

assume DER's policy generally calls for issuance of a notice of violation in 

cases like this, followed by an Order (where the condition remains 

uncorrected). Despite these assumptions in R & H's favor, we must find in 

favor of DER on this point, too. 

25 Pa.Code §86.214 specifically states that after a violation is 

disclosed by a DER inspection, the alleged violator will be notified thereof 

..... by copy of the inspection report, notice of violation, or through 

Department order or other enforcement document ... Thus the regulations spell 
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o.u.t ... ,that DER i·s authorized to give notice of the gully to R & H through eith:~r 

a ~notice of vioiation or an order. If OER's choice was an order in this case, 

it thus complied cWith its own regulations in selecting this option. It is 

clear that DER policy, whether written or unwritten, could not overrule a 

statute or a regulation which is contrary thereto. Wj ll i am J" Mcintire .Coa.i 

Company. Inc. et .al. v .. DER, 1986 EHB 969, affirmed 108 Pa.Cmwlth. 443, 530 

A. 2d 14'0 ( 1987). 

Further, R & H fails to mention this point in its Notice of Appeal 

but first raises it as a defense to OER's action in its pre-hearing 

memorandum. In so doing, it is raising a new ground for appeal in an untimely 

fashion. This it may not do. Robbi v .. OER eL.al., 500 EHB 1988. Thus .we 

cannot consider this point. Accordingly, even ,when we consider this motlon i:n 

a light faVorable toR & H on this point, we must sustain OER's motion and 

grant it a summary judgment. 
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0 R DE R 

AND NOW, this 5th day of April, 1990, upon consideration of DER's 

Motion for Sumary Judgment and R & H's lack of any response thereto, the 

motion is granted and the appeal of R & H is dismissed. 

DATED: April 5, 1990 

cc: Bureau of litigation 
Library: Brenda Houck 
For the Commonwealth, DER: 

rm 

Kirk Junker, Esq. 
Western Region 
Appellant: 
Robert Helfer 
R & H Surface Minig 
Shelocta, PA 
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CPM ENERGY SYSTEMS, INC. 

v. 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
101SOUTHSECONDSTREET 

SUITES THREE-FIVE 
HARRISBURG. PA 17101 

717-787-3483 
TELECOPIER, 717-783-4738 

M. DIANESMIT 
SECRETARY TO THE 8( 

EHB Docket No. 88-162-M 
(consolidated) 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES Issued: April 5, 1990 

Svnopsis 

OPINION AND ORDER 
SUR 

PETITION FOR SUPERSEDEAS 

A Petition for Supersedeas, filed by a permittee after its permit had 

been suspended and, subsequently, revoked, is denied because the permittee has 

not shown a likelihood of prevailing on the merits. DER was justified in 

suspending the permit for admitted violations at a processing facility for 

municipal waste. The storage of the end product of the processing operation 

was not exempt from regulation when it differed significantly from the end 

product authorized by the permit. DER, therefore, had the authority to order 

the removal and proper disposal of this stored material that was creating 

environmental problems. The permittee's failure to comply with this order 

after a one year period justified DER's revocation of the permit. Financial 

inability is not an excuse. 

OPINION 

On June 24, 1987 the Department of Environmental Resources (DER) 

issued to CPM Energy Systems Corporation (CPM) Permit No. 101263 for a solid 

waste disposal and/or processing facility in Williams Township, Northampton 
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County, under the provisions <:>f the Solid Waste Management Act (SWMA), the Act 

oii Jijly 7, 19811), P.L. 380, as amended, 35 P.S. §i018.101 ~t se,g. On Mare'h 25, 

1988 DER issued an Order (1988 Order) suspending CPM's Permit for specified 

vi.olatio.ns and di.recting CPM to take corrective acti.ons. CPM's appeal from 

the 1988 Order was filed on April 25, 1988 and docketed at 88-162. 

On March 24, 1989 DER issued another Qr.der ( 1989 Order) revoking 

CPM's Permit and directing CPM to take essentially the same corrective a.ction 

mamdateel 'by the 1988 Order. CPM' s appea 1 from time 1989 Order was filed on 

April 24, 1989 and docketed at 89-109. The two :aW;peals were consolidated on 

May 23, 1989, at the request of CPM, at docket number 88-162. In the 

meantime, CPM had filed a voluntary petition under Chapter 11 of the 

Bankruptcy Code en February 22, 1989 in the United States Bankruptcy Court for 

the District of Delaware (Bk. No. 89..;103). 

8Qt1n parties had filed pre-hearing memoranda and the consolidated 

appeals were about to be listed for hearing wheA, on February 27, 1990, CPM 

filed a Petition for Supersedeas. DER filed a Motion to Deny the PetitioA ·on 

March 14, 1990. A hearing on the Petition·~~ held iA Harrisburg on March 15, 

1990 ay Administrative Law Judge Robert D. Myers, a Member of the Boar:d. Both 

parties were represented by legal counsel and presented evidence in the form 

of testimony and exhibits. CPM filed a Memorandum of Law on March 26, 1990 

respondirtg to DER's Motion to Deny the Petition. 

To be entitled to a supersedeas CPM must show, by a preponderance of 

the evidence, that it will suffer irreparable harm, that it is likely to 

prevail on the merits of the appeal, and that there is no likelihood of injury 

to the public or other parties. If pollution or injury to the public health, 

safety or welfare exists or in threatened, a supers,edeas cannot be granted. 

Section 4(d) of the Environmental Hearing Board Act, Act of July 13, 1988, 
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P.L. 530, 35 P.S. §7514(d); 25 Pa. Code §21.78. CPM's Petition is unusual 

because it was filed nearly two years after DER suspended its Permit and 

nearly one year after DER revoked its Permit. While petitions for supersedeas 

can be filed at any point in a proceeding, they are most commonly filed at the 

outset. This is especially true when the underlying DER order shuts down a 

business operation and revokes a permit. A litigant, such as CPM, that delays 

in seeking the suspension of such an order inevitably creates doubt about the 

irreparable harm a shutdown order normally would engender. 

CPM's late filing of its Petition may ste~ from a misconception of 

the nature of a supersedeas within the framework of the regulatory process and 

a Board of limited jurisdiction. CPM's Notices of Appeal invoked the Board's 

jurisdiction for the purpose of determining whether DER violated the law or 

abused its discretion in issuing the 1988 Order and the 1989 Order. A 

supersedeas, if issued under appropriate circumstances, would suspend the 

effectiveness of DER's Orders only until the Board could fulfill its purpose -

determining the legality and appropriateness of the Orders. That 

determ~nation necessarily focuses on conditions existing at or before the 

issuance of the Orders, not on whether those conditions still exist one or two 

years later.1 

The thrust of CPM's evidence appears to be that, while violations had 

occurred at and before the issuance of the 1988 Order and 1989 Order, 

1 This is not to suggest that evidence of conditions or events occurring 
after the issuance of an order is necessarily irrelevant. Quite the contrary, 
such evidence often is helpful in measuring the reasonableness of DER's 
action. Hearings being de nQYQ, the Board has wide discretion in determining 
the admissibility of such evidence: Warren Sand & Gravel Co •. Inc. v. 
Commonwealth, Dept. of Environmental Resources, 20 Pa. Cmwlth. 186, 341 A.2d 
556 (1975); The Chesterbrook Conservancy v. The Fox Company, 1974 EHB 406; 
Township of Salford v. DER, 1978 EHB 62; Township of Middle Paxton v. DER, 
1981 EHB 315. 
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cQndittons have ,since improved and DER should reinstate the Permit. To show a 

liikelihood of prevailing on the merits, however, CPM must prove that 

conditions existimg at the time of issuance of the 1988 Order and the 1989 

Order were not serious enough to warrant the suspension and revocation of the 

Permit. Evidence that those conditions may have been improved by subsequent 

actions of CPM is not adequate to carry this burden.2 

Relevant evidence presented by DER establishes that during 1987 CPW s 

processing facility on Line Street had odor and v-ector problems and that CPM's 

warehouse facility on Industrial Road had discharges of leachate and several 

fires. More serious environmental problems arose in February 1988 when 

equipment breakdowns and a lack of funding forced a cessation of the 

processing operation. Solid waste was allowed to fill the processing facility 

to overflowing, generating not only odor and vector problems but an 

intensified risk of fire. These conditions remained unchanged for 6 weeks or 

more after being initially discovered by DER. CPM admitted to the violations 

at the processing facility, for the purposes of the supersedeas, but not the 

violations at the warehouse facility. On th~ basis of the evidence3 

available to us at this stage of the proceedings with respect to the 

processing facility, we believe that DER was amply justified in issuing the 

1988 Order shutting down CPM's operation, suspending its Permit and directing 

the removal and proper disposal of solid waste. 

2 CPM clarified its position in the Memorandum of Law filed on March 26, 
1990. It now seeks a supersedeas only with respect to those portions of the 
1988 Order and the 1989 Order that (1) suspended the Permit, (2) revoked the 
Permit, and (3) directed CPM to remove and properly dispose of the material 
stored in the warehouse facility. 

3 The conditions are documented in DER Exhibits 3 to 15, 21 to 44 and 56 
to ·sa. 
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It took CPM until August 1988 to clean up the processing facility. 

Little or nothing was done at the warehouse facility, however, and fires 

occurred frequently in the material stored there. In late January 1989, DER 

inspectors found that part of one wall of the warehouse had collapsed and that 

the material had spilled out onto the ground. These conditions4 prompted 

the issuance of the 1989 Order, revoking the Permit and requiring CPM to 

remove and properly dispose of the material stored in the warehouse facility. 

CPM maintains (1) that the material stored in the warehouse facility 
' 

was not a solid waste regulated by the SWMA; (2) that, to the extent the 1988 

Order and 1989 Order required the removal and disposal of this material, they 

were beyond DER's statutory authority; and (3) since the only violations 

alleged in the 1989 Order related to the material stored in the warehouse 

facility, DER had no basis for revoking the Permit. 

The Operational Plan dated March 24, 1987 (DER Exhibit 2) that CPM 

submitted to DER as part of its application for the Permit referred to a 

facility "which produces fuel pellets from municipal waste" (page 1). The 

Processing section of the Plan stated that "Pelletizing is the final step in 

the process." "The high temperatures created in [extruding the municipal 

waste into pellets] kill bacteria, therefore preventing decomposition of the 

pellets during storage". Since these "fuel pellets" are a "product," their 

storage in the warehouse facility "does not require a permit"5 (page 4). 

The Permit dated June 24, 1987 (DER Exhibit 1) was issued to CPM "for the 

processing of municipal solid waste into fuel pellets" (page 2). 

4 The conditions are documented in DER Exhibits 16 to 20, 54 and 55. 

5 This statement apparently was based on a representation made by DER in 
1984 that "the pelletized waste material is considered to be a fuel and not a 
waste" (Exhibit 1 to Exhibit A of CPM's Petition). 
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There is no mention in e.ither of these qocuments of an end ·produ.ct i,n 

SQIDI form other :than pellets or of an end produc~ us~d for some purpose 9¢ber 

than f~el. Despite this fact, CPM argues that it~ operation was not limited 

by ·t~e Permit to the production of fuel pellets. DER's witness, Lawrence 

Lunsl<., who review~d CPM's appHcation, disagreed .with this arg4ment (.N.T. 

1~4-191). 

The only documentary ,vidence mentioni~g .an end product other than 

pe~llets is the version of the Operational Plan q:mtained in CPM's Request for 

Beneficial Use Approval dated March 13, 1990 (Petitioner's Exhibit 3).. This 

Plan refer-red to a facility which produces "refuse-derived fue 1 (RDF) from 

municipal waste" (page 1). The RDF Processing section of the Plan stated that 

"Pelletizing is the final step in the process if the fuel is to take the 

pelletized form" (page 4). Significantly, this ver~;ion of t~e Q.perational 

Plan carri-~~ a revision date of October 21, 1987, some 4 months after issuance 

of the Permit. On the basis of the record before us, we are satisfied that, 

·in issi,Jing the Permit and characterizing the fi.nal product, DER was 

co.nsidering only fuel pellets and not the so~:Ailled "fluff" material produced 

basically by shredding the municipal waste. 

The difference ~ay carry significant importance, especially as 

concerns storage. The pelletizing process, by killing bacteria that cause 

decomposition, also reduces the likelihood of combustion. The fluff material, 

not having been subjected to bacteria-killing high temperatures, is not 

similarly prote~ted. When this material is simply piled up in a warehouse 

facility, it becomes little more than a compost heap; and, under the right 

conditions, may produce enough internal heat to bring about combustion. 

Obviously, this is what occurred frequently in CPM' s warehouse 

rf.aci l ity. The smouldering material not only threatened the warehouse and 
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other nearby structures, it produced deep pockets of ash hidden within the 

piles that became a safety hazard for firemen trying to extinguish the fires. 

It is apparent from photographs, physical samples (DER Exhibits 52 

and 53, Petitioner's Exhibit 4) and testimony that most of the material stored 

in the warehouse facility was fluff. Robert D. Osborne, who testified on 

behalf of CPM, stated that 65% of the 13,000 tons of end product made by CPM 

was in pellet form, the other 35% being fluff (N.T. 77-78). This converts to 

about 8,500 tons of pellets and 4,500 tons of fluff. The maximum inventory of 

finished material in the warehouse facility at any one time, according to 

Osborne, was 4,000 to 5,000 tons. While some of this inventory was in the 

form of pellets, there is no doubt that the bulk of it was fluff. 

The material in the warehouse facility being, for the most part, 

beyond the scope of CPM's Permit and presenting a threat of fire and 

contamination of ground and surface water, DER was fully justified in ordering 

its removal in the 1988 Order. Such action could be taken under the SWMA 

(§§104, 601, and 602, 35 P.S. §§6018.104, 6018.601 and 6018.602), treating the 

material either as municipal waste or residual waste; and also could be taken 

under section 1917-A of the Administrative Code, Act of April 19, 1929, P.L. 

177, as amended, 71 P.S. §510-17, without regard to the nature of the 

material. 

While Osborne was under the impression initially that DER would allow 

CPM to reopen as soon as the processing facility had been cleaned up, he knew 

by June 1988 that DER also was insisting on the removal of the material from 

the warehouse facility (N.T. 31, 35, 94). He acknowledged that such removal 

was mandated by the 1988 Order (N.T. 37-38). Despite this knowledge, CPM did 



]ittle to ~amply with DER's Order. 6 Of the 2,500 to 3,000 tons stored in 

th~ warehouse facility when the 1988 Order was issued, 1,500 tons still remain 

today (N.T. 80-&1). 

The number of tons in storage when the 1989 Order was issued was not 

e.stablished, but it had to be somewhere between the figures mentioned above. 

That lllaterial had been in storage at least for a year by that time and was 

causing, fires at a frequency of nearly one p.er week (N.T. 176). On the basis 

of this evidence, DER clearly was justified in ag.ain directing its removal in 

the 1989 Order. 

If, as we have found, DER had the legal authority and factual 

justification for ordering CPM to remove the material from the warehouse 

facility, it fallows that DER had the le.ga 1 authority to revoke CPM' s PermH 

for failure to comply with that order: section 503(c) of the SWMA, 35 P.S. 

§6018.503(€'Z· Our view of the evidence at this stage of the proceedings 

satisfies us th~t revocation was justified when it was accomplished in March 

1989. Conditions at the warehouse facility had existed since 1987 and had 

become increasingly intolerable. DER's orde,lf to remove the material had been 

in existence for a year but CPM had done little to comply with it. These 

circumstances were sufficient for DER to conclude that CPM lacked the ability 

or intention to comply with the 1988 Order and the 1989 Order. 

We appreciate the fact that CPM's difficulty was primarily financi.al, 

resulting in a Chapter 11 bankruptcy just before th.e 1989 Order was issued •. 

However, financial inability to comply with a DER order is not and, indeed, 

cannot be used as justification~ O'Leary v. Moyer's Landfill, Inc., 523 F. 

Supp. 659 (1981). We also realize that processing operations such as those 

6 Nor did CPM request a supersedeas from the Board at that time. 
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described by CPM's witnesses may be desirable alternatives to the traditional 

methods of disposing of municipal waste. Nonetheless, if such operations are 

conducted (whether by design, incompetence or financial inability)in such a 

manner that they cause: as many or more environmental problems as they solve, 

the operators have no reason to expect lenient treatment from the regulatory 

authorities. 

Since CPM has not shown a likelihood of prevailing on the issues 

raised in its limited request for a supersedeas, we need not discuss any of 

the other relevant factors. 
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ORDER 

AND f'!(:}W 1 this 5t:h day of Apri 1 I 1990 I it ; s ordered that the Pet H iotll 

for Supersedeas filed by CPM on February 27 1 1990 is denied. 

QATEQ: April 51 1990 

c::c: Bur~a.u Qf L,itigatiqn 

sb 

L iprary: Bre.nda Houck 
Harris~J,Jrgl PA 
FQ.r t.he CQ•pn~ealth, DER: 
M.ary Yo.ung I Esq. 
Eastern Regi·on 
For ~pt:!llant: 
Winifred M. Prendergast, Esq. 
Philadelphia, PA 

a.nd 
Th.omas R.. Kellogg, Esq. 
Greenville, DE 

ENVI,RONMENTAL HEARING B .. OARQ 

@dl.~ 
R0.$ER't 0. .MYERS . -~ 
AdQiinistrative Law Judge 
Member· 
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Synopsh 

OPINION AND ORDER 
SUR 

PETITION TO AMEND NOTICE OF APPEAL 

An appellant will not be permitted to amend its Notice of Appeal, 

after expiration of the 30-day appeal period, to raise legal objections which 

could have been raised initially and which were not dependent on discovery. 

OPINION 

On February 2, 1990, NGK Metals Corporation (NGK) filed a Notice of 

Appeal from the December 21, 1989 issuance by the Department of Environmental 

Resources (DER) of National Pollutant Discharge Elimination System (NPDES) 

Permit No. PA0011363, Amendment No. 3 (Amended Permit), pertaining to NGK's 

industrial facility in Muhlenberg Township, Berks County. On February 9, 

1990, NGK filed a Petition for Supersedeas with respect to certain 

requirements of the Amended Permit. On March 13, 1990, DER filed its Answer 

to the Petition for Supersedeas, accompanied by a Memorandum of Law. On March 

12, 1990, NGK filed a Reply Memorandum of Law. 

A hearing on the Petition for Supersedeas had been scheduled to 

convene in Harrisburg on March 13, 1990 before Administrative Law Judge Robert 

D. Myers, a Member of the Board. Immediately prior to the hearing, DER filed 
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a ,Mot.io,n for Cont1nu.ance alleging that NGK 1 s RepltY Memorandum -of Law (:ontatned 

n~W legal obje,ctiQns not previously raised. WheQ the hearing was convenecd, 

the parties infqrJPed the presiding Judge that th~y had agreed to a 

cont:inM~nce, supj~ct to the Judge 1 s approva 1. Because NGK • .s Reply Memorandum 

of Law aPPeared t!;> set forth legal objections not contained in the Notice of 

Ap.peal, the Judge directed NGK (if it desired to pursue these objections) .to 

file a Petition .to Amend its Np~ice of Appeal PIJrs~uant to 25 Pa. Code 

§21.51(e). ·NGK a~reed to do so without waiving Hs position that the 

so-called new legal objections were adequately rP,~s·ed in the Notice of Appeal. 

NGK filed a Petition to Amend Notice of Appeal and a supporting 

Memorandum of Law on March 21, 1990. DER filed a Memorandum of Law in 

opposition to the Petition to Amend on March 30, 1990. 

In its Petition to Amend NGK sets forth its desire to raise the 

following a~gal objections to the Amended Permit: 

1. Chapter 16 and section 8a (b) of Chapter 93 of DER' s regula t i ens 

were no~ promulwated in accordance with the Act of July 31, 1968, P.L. 769, as 

aroended, 45 P.S. §1102 et gg_. (Documents LciWL and are invalid; 

2. Chapter 16 and section 8a(b) of Chapter 93 of DER's regulations 

were not promulgated in accordance with the Administrative Code of 1929, Act 

of April 9, 1929, P.L. 177, as amended, 71 P.S. §51 et ~·, the Re.gulatory 

Review Act, Act of June 25, 1982, P.L. 633, as amended, 71 P.S. §745.1 et 

s.eg. , and the Sunset Act, Act of December 22, 1981, P. L. 508, as amended, 71 

P.S. §1795.1 et seq., and are invalid; 
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3. DER's reliance upon the IRIS1 database to set beryllium 

effluent limits is invalid because the IRIS data have not been subjected to 

rulemaking procedures and because the data used by DER was not in the database 

at the time the permit was issued. 

We will dismiss summarily NGK's argument that these legal objections 

were raised in the Notice of Appeal. Even construing the language of that 

document with as much elasticity as possible, we can find nothing remotely 

si~ilar to the legal objections NGK now desires to raise. The objections 

contained in the Notice of Appeal challenge the Amended Permit strictly on a 

scientific and technical basis, not on legal and procedural grounds set forth 

in the Petition to Amend. Not having raised the objections initially, NGK can 

litigate them only if it can bring itself within the scope of 25 Pa. Code 

§21.51(e), which reads as follows: 

(e) The appeal shall set forth in separate numbered 
paragraphs the specific objections to the action of the 
Department [DER]. Such objections may be factual or legal. 
Any objection not raised by the appeal shall be deemed 
waived, provided that, upon good cause shown, the Board may 
agree to hear such objection or objections. For the 
purpose of this subsection, good cause shall include the 
necessity for determining through discovery the basis of 
the action from which the appeal is taken. 

In its construction of this provision in Commonwealth, Pennsylvania 

Game Commission v. Commonwealth, Department of Environmental Resources, 97 Pa. 

Cmwlth. 78, 509 A.2d 877 (1986), aff'd. on other grounds, ____ Pa. , 555 

A.2d 812 (1989), Commonwealth Court held that "a decision to allow a party to 

amend an appeal to include new grounds, after the thirty-day period has run, 

is analogous to a decision to allow any agency appeal nunc pro tunc" (509 A.2d 

1 IRIS is an acronym for the Integrated Risk Information System, a 
computerized information system maintained by the U.S. Environmental 
Protection Agency (EPA) which provides risk assessment data on several hundred 
chemicals. 
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877 at 885). Th~refore, the Board "need not gra:nt the petition absent a 

sh()wi ng. of goocl cause'' ( 509 A. 2d 877 at 886). The Court went on to observe 

that an' appeal to the Board is not like a civil suit where leave to amend 

should be liberally granted. Specifying the grounds for an appeal to the 

Board is juri sd i ct i ana 1 and amendments beyond the JO-day appeal peri,od can be 

allowed only in limited circumstances. One of those circumstances is the 

necessity for engaging in discovery in order to elucidat& the grounds for 

appeal, provided that a statement to that effect is included in the Notice of 

Appea 1. 

NGK's petition to Amend was filed after the 30-day appeal period had 

expired. Included in the Notice of Appeal was paragraph 13, which reads as 

fallows: 

The DER has not provided a comprehensive statement of 
the reasons for including the challenged limitations and 
c£Hlditions in the permit. NGK reserves the right to amend 
this Notice of Appeal or to introduce additional objections 
in this proceeding based upon subsequent discovery of the 
basis for the DER's actions in issuing [the Amended 
Permit]. · 

This language was adequate to notify the Board of NGK's intention to 

amend its Notice of Appeal in order to raise new objections - provtded those 

new objections related to the basis for DER's action learned through 

subsequent discovery. It is obvious that the legal objections which NGK 

desires to raise do not fall within the terms of the proviso. 

Chapter 16 and section 8a(b) of Chapter 93 of DER's regulations 

became effective on March 11, 1989, nearly 11 months prior to the filing of 

NGK's Notice of Appeal. The manner in which these regulations were adopted is 

a matter of pub 1i c record, not something within the contra 1 of DER and 

obtainable only through discovery. The legal status of the Environmental 

Quality Board (EQB) also is a matter of public record and not determinable 
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only through discovery. The decision of the Supreme Court in Blackwell v. 

State Ethics Commission, Pa. ______ , 567 A.2d 630 (1989), which calls 

into question (solely by implication) the legal status of the EQB, was handed 

down on December 13, 1989, some 7 weeks prior to the filing of NGK's Notice of 

Appeal. The Board is aware that this decision was highly publicized and was 

the subject of much discussion in the news media. It is reasonable to expect 

that NGK's legal counsel (a large and prestigious law firm dealing regularly 

with state agencies) was aware of the decision prior to finalizing the Notice 

of Appeal and filing it on February 2, 1990. 

DER's use of the IRIS database was known to NGK long before the 

Notice of Appeal was filed. Chapter 16 of the regulations discloses this use 

in several places and, as already noted, Chapter 16 became effective on March 

11, 1989. Besides, the beryllium effluent limit was the subject of ongoing 

discussions between NGK and DER for months prior to the issuance of the 

Amended Permit. NGK was attempting to convince DER that beryllium is not a 

carcinogen by route of ingestion (NGK's letter of July 7, 1989 to DER­

Exhibit B to Petition for Supersedeas). In its letter of December 21, 1989, 

transmitting the Amended Permit to NGK (Exhibit A to Petition for 

Supersedeas), DER notified NGK that it was not convinced by NGK's data on 

beryllium. The letter went on to state: 

We agree with EPA, which has recently re-evaluated the data 
and calculated an oral potency (or slope) factor for 
beryllium. That potency factor, which has not yet been 
added to the IRIS data base, is 4.8/mg/kg/d. It is nearly 
the same as that calculated in 1980 and used to develop the 
current water quality criterion for beryllium. The new 
potency factor was obtained via three different 
calculations, all of which agree within an order of 
magnitude. 
(underlining in original) 

It is clear that, upon receipt of this letter and the Amended Permit, 
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NGK knew that DER was using the IRIS database and that DER was using a potency~ 

factor which had not yet been added to the database. Being possessed of this 

knowledge, NGK could have raised its legal objection in the Notice of Appeal. 

It needed no discovery to do so. 

NGK has failed to show good cause (within the limits set forth in 

the Pennsylvania Game Commission case, supra,) why it should he allowed to 

raise the legal objections set forth in its Petition to Amend. · Accordingly, 

its Petition must be denied. 

ORDER 

AND NOW, this 5th day of April 1990, it is ordered that the Petition 

to Amend Notice of Appeal, filed by NGK Metal Corporation on March 21, 1990, 

is denied. 

DATED: April 5, 1990 

cc: Bureau of Litigation 
Library: Brenda Houck 
Harrisburg, PA 

sb 

For the CoiJIIIonwealth, DER: 
Martha E. Blasbergl Esq. 
Eastern Region 
For Appellant: 
Frank M. Thomas, Jr., Esq. 
David G. Butterworth, Esq. 
MORGAN, LEWIS & BOCK IUS 
Philadelphia, PA 
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ARTHUR RICHARDS, JR., V.M.D. and 
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M. DIANE SMIT 
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v. EHB Docket No. 89-362-E 

COMMONWEALTH OF PENNSYLVANIA, 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

and 
WILLOWBROOK MINING COMPANY, Permittee Issued: April 10, 1990 

OPINION AND ORDER 
SUR PERMITTEE'S MOTION FOR SUMMARY JUDGMENT 

OR IN THE ALTERNATIVE TO LIMIT ISSUES 

By Richard S. Ehmann. Member 

Svnopsis 

Appellant's failure to appeal from the initial issuance by DER of a 

surface mining permit to this permittee does not foreclose appeal as to the 

renewal of the permit by DER, but that failure to appeal does limit the issues 

which Appellant may raise in this appeal and does restrict the evidence which 

may be received at a hearing thereon. Issues which should have been raised in 

an appeal from the initial permit issuance decision could be foreclosed to 

Appellant. In other situations the issue could still be raised by Appellant, 

but Appellant may not be allowed to prove its case with evidence which was or 

should have been available when the initial permit was issued. 
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OPINION 

Will owt;>nook Mining Company ("Willowbrook") has filed a Mot ion For 

Summary Judgment ~or In The Alternative To Limit Issues. It seeks s.ummary 

judgment or to 1 i1mit the issues which Arthur Ri<:hards, Jr., V.M.D. and .Carolyn 

Richards (collectively "Richards") can raise in their challenge of the r,enew~l 

of Willowbrook's surface coal ,mining permit by the Department.of Envin;mmental 

Re.so.urces ("DER"). DER and Richards have botb filed responses to the motion, 

opposing same, qnd all parties have submitted Me:morandums of Law on their 

positions. Willowbrook has also filed a Reply to the responses by DER and 

.Richards. 

Willowbr.ook's verified motion with attached exhibits states that in 

1985 DE'R issued Lucas Coal Company, Inc. surfa.c~ mining permit No. 43840105 

and Richar~·S did not appeal same. Willowbrook next states that in 1986 DER 

issued a transfer of this same permit from Lucas Coal Company, Inc. to 

Willowbrook, and again Richards did not appeal therefrom. Willowbrook's 

motion then states that in 1989 DER issued WHlowbrook a renewal of this 

permit, and it is from this renewal that Richards appeal. Willowbrook 

concludes that it should be giNen summary judgment because Richards cannot 

challenge renewal where they failed to challenge the same permit on either of 

the two prior occasions. 

In r.esponse, DER admits the prior permit's issuance and transfer to 

Willowbrook. It then states it made a review of the application to r~new the 

permit und.er 25 Pa.Code §86.55, determined the application met th.e 

requirements and issued Willowbrook a renewal of its permit. DER then 

c.Pncluded that because of this, Richards can challenge matters addressed in 
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the original permit. DER's response to the Motion alleging this review is 

unverified. 

Richards' response is also unverified. It also admits issuance of 

the permit to Lucas Coal Company, Inc. and its transfer to Willowbrook. 

Richards' response then states that Willowbrook's motion fails to show facts 

essential to the granting of its motion and therefore Willowbrook cannot be 

granted summary judgment.! 

Pa.R.C.P. 1035 deals with motions for summary judgment. It requires 

that the moving party show, through interrogatory answers, deposition 

transcripts, pleadings, affidavits, and responses to requests for admissions, 

that the facts support the motion and, where material, are not in dispute. 

All we have in this regard from movant is an affidavit that the allegations 

in its motion are true. This is not satisfactory from our perspective. Even 

more unsatisfactory is the lack of any affidavit supporting the allegations in 

either DER's response or in the response filed on behalf of Richards. Clearly 

if the rule envisions more than the affidavit filed by Willowbrook, it 

envisions much more than the omissions by the respondents. The preferred 

approach where affidavits are to be used is separate, detailed affidavits 

* * * * * * * * * * * * 

1 As to Richards' argument concerning this permit's expiration, it appears 
from Willowbrook's Reply and supporting affidavit that surface mining 
activities may have occurred at the site so as to have activated the permit. 
This contention was only offered by Richards to bar summary judgment for 
Willowbrook and that is occurring for other reasons. Richards may not offer 
this as a new grounds to challenge this permit absent amendment of their 
Notice of Appeal after showing good cause. See NGK Metals Corporation v. DER, 
Docket No. 90-056-MR (Opinion issued April 5, 1990) and ROBBI v. DER, 1988 EHB 
500. As Richards did not include this issue in their Notice of Appeal and as 
yet have not sought leave to amend it to include this issue, we will not pass 
on the merits of this contention further at this time. 
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:S'UP;POYiting the motion. Of course responses making factual assertions ,without 

even an .affidavit supporting same (such as those in paragraphs 6 and 7 of 

DER's response) are disregarded in ruling on such motions. Thus it is at a 

party's peril t:hat it fail to include same. We are denying Willowbrook 

summary judgment for another reason, however. 

Merely because the Richards failed to challenge the prior DER 

decisions does not preclude them from challenging this renewal deciston. 

DER decisions on permit renewals are governed by 25 P.a.Code §86.55, which 

addresses the issues DER is to evaluate in considering a request for 
' 2 renewal. If issues of the type spelled out in Section 86.55(f) have arisen 

since transfer of the permit to Willowbrook, wh,ich state grounds to 

successfully challenge this renewal, Richards must be given an opportunlty to 

present them. Richards could not have raised a challenge based on such a 

development earlier because at that time it would not have existed. To hold 

otherwise would mean there could never be a challenge to this permit, 

regardless of any new developments regarding same. 

Having stated the obvious above, we must nevertheless dispatch DER's 

Response legally. DER's Response lacks credibility. At least as far back as 

the late 1970's, DER routinely sought to bar appeals based on the same theory 

now advanced by ·Willowbrook. See Sharon Steel Company v. DER, 1976 EHB 100. 

Moreover, we can see no question in light of Sharon Steel Company v. DER, 

supra, and our subsequent rulings that, all other things being equal and 

absent new developments, we would have to susta·in a challenge to a DER denial 

* * * * * * * * * * * * 

2 Tran·sfers of permits are authorized when t,he application to transfer 
cornp1ies with 25 Pa.Code §86.56. 
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in 1989 of a renewal request, where DER's denial was based on evidence 

predating the 1986 transfer of this permit to Willowbrook. 25 Pa.Code §86.55 

is a limitation onDER also. This being true, contrary to DER's contention, 

it does not follow that merely because DER says it conducted a review of 

Willowbrook's application to renew Richards may now raise any and all issues 

they wish. Richards are as bound by their own prior actions or failures to 

act as are DER and Willowbrook. 

While we deny the motion for summary judgment, under Blevins v. DER 

and Southeastern Chester County Refuse Authority et al., 1986 EHB 1003, we 

will grant Willowbrook's motion to limit the evidence which the Richards may 

offer in the hearing on the merits. Neither DER's response nor that on 

Richards' behalf offers reason to deny the motion in this regard. Richards 

could have challenged the initial permit's issuance to Lucas Coal Company, 

Inc. or the permit transfer from Lucas Coal to Willowbrook. Richards did not 

do so. To the extent they would now like to challenge renewal using evidence 

available prior to the transfer of this permit to Willowbrook, they may not do 

so. Of course pre-transfer evidence is not barred insofar as it is used for 

legitimate purposes in the current appeal such as showing a baseline of data 

against which to measure current conditions. However, evidence arising solely 

from pre-1986 materials or relating to why the permit should never have been 

issued to Lucas or transferred to Willowbrook, will not be allowed. It is too 

late to offer such evidence. 

At present it appears possible that Richards could offer evidence of 

proper kind on each issue raised in their Notice of Appeal, although it 

appears to be more possible on some issues than on others. Accordingly, we 
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wff1 not deny them the opportunity to try to do so, thus eliminating th~ir 

d'lante to be heard at a11 on a sp~tific issue. Willowbrook will either have 

to file a more specific motion a·s to some objettionable piece of evidence or 

llbjett to evidencie as it is offered at the heating on this appeal. If such 

objections are made and have merit, they will be sustained. 

0 R D E R 

AND NOW, this lOth day of ·April, 1990, :Willowbrook's Motion For 

Summary Judgment Or In The Alternative To Limit Issues is denied as to summary 

judgment. It is granted as to limiting the evidence whiCh Richards may offer 

in support of eath of the grounds for appeal set forth in their Notice of 

Ap;peal. 

DATE: April 10, 1990 

tc: For the Co111110nwealth, DER: 
David A. Gallogly, Esq. 
Western Region 
For Appellant: 
Michael J. Wherry, Esq. 
Grove City, P·A 
for 'Permittee: 
Stephen c. Braverman, Esq. 
Philadelphia, PA 
Bureau of Litigation 
Harrisbu·rg, PA 
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COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES Issued: April 11, 1990 

OPINION AND ORDER SUR 
MOTION FOR SUMMARY JUDGMENT 

By Terrance J. Fitzpatrick. Member 

Synopsis 

A motion for summary judgment filed by the Department of Environmental 

Resources (DER) is granted, and appellants' cross-motion for summary judgment 

is denied, where appellants failed to allege a sufficient factual basis to 

establish that DER acted arbitrarily or abused its discretion when it denied 

appellants' private request for revision of a municipality's official sewage 

disposal plan. 

OPINION 

This proceeding involves an appeal by Edward J. and Patricia B. Lynch 

(Lynches) challenging the Department of Environmental Resources' (DER) refusal 

to grant a private request to revise the official sewage disposal plan of 

Aldan Borough, Delaware County. The Lynches submitted the private request 

pursuant to Section 5 of the Pennsylvania Sewage Facilities Act, the Act of 

January 24, 1966 P.L. (1965) 1535, ~amended, 35 P.S. §750.1 et ~· (SFA). 
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(SrA). OtR was, at the time of the request, empe!Jwered to grant such rE!qu'ests 

Uhder 25 Pa. bode §71.17 .l Both parties have filed motions for summary 

judgment, which the Board addresses in this Opin+on and Order. 

The parties have stipulated to the following facts: The Lynches oWn 

an ondeve loped l()!t located on the northwest corn·er of Be 1 grade Avenue and 

walnut Street i t1 A 1 dan Borough (Borough). In or,der to se 11 the undeve 1 oped 

lot, the Lynches wished to obtain a sewage hookup for the property. A 

six-inch (diameter) sewage line was installed on Walnut Street by a private 

party some 70 years ago, and lt currently servi'c:es the Lynches' hous'e btt the 

north and thtee other houses on the south side of Walnut Street. ihe private 

line runs about 312 feet to Glenwood Avenue, where it connects into the 

nearest municipa 1 1 ine--a 10-inch (diameter) 1 ine ina intained and Ot:Jerated 'by 

fh'e Borough. For reasons which have not been set out before the Board; th'e 

private owher has refused to allow the Lynches or their prospective buyer 

access to the private line. thus, the Lynches wrote the Borough, asking H to 

either condemn the private line or lay a new public line on Walnut Street. 

Apparently, the Borough did not respond, so 'the Lynches wrote to DER, 

requesting a revision be made to the Borough's Official Sewage DiSposal Plan 

"to provide for the sewage disposal needs of the residents of Walnut Street" 

on the grounds that (1) the private line was possibly polluting the waters of 

the Commonwealth and (2) the Sewage Facilities Act created a "right" to 

publicly-owned sewers on Walnut Street. OER wrote to the Borough, saying it 

considered the Lynches' letter a private request for revision of a municipal 

official sewage plan pursuant to 25 Pa. Code §71.17. The Borough responded, 

1 That particUlar ~ection was repealed in Juhe, 1989 1 ahd a revised . 
v~rsion Of it now exists under 25 Pa. Code §71.14. See 19 Pa. Bulletin 2429 
( Jutte 10, 1989) • -
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indicating that it had no objection to accepting waste from the lot, provided 

that the property-owners pay the cost of installing a new sewer line the 

distance of 312 feet. By letter to the Lynches, DER denied the private 

request. The stipulated facts add that the Lynches "seek through this appeal 

to reverse that denial and obtain an order from the Department to require the 

Borough to revise its official plan so that [the Lynches] can obtain sewage 

for the same price as paid by other property owners in the Borough .•• " 

[Pre-hearing Stipulation, pp. 2-5] 
' 

DER argues that the Lynches cannot, as a matter of law, meet their 

burden of showing that DER acted arbitrarily and capriciously in denying the 

Lynches' request to order the Borough to revise its official plan. DER 

contends that the Lynches cannot show that the Borough's sewage facilities 

plan is inadequate to meet their needs, because that plan calls for a 

community sewage system and the Borough is willing to allow the Lynches to 

connect to the system. DER further argues that the SFA does not grant the 

owner of an undeveloped lot the right to require the municipality to either 

condemn a private line or build an extension line to the owner's lot at the 

public's expense. 

The Lynches argue that DER failed to properly consider the reasons 

they gave for their request. The Lynches interpret the SFA as giving DER 

"full, absolute, and unrestricted authority" in the area of "pollution, 

adequacy of official plans, planning for new development, and 'sewage 

rights.'" (Lynches' response, p. 5). Specifically, the Lynches view Section 

3 of the SFA, 35 P.S. §750.3, as granting DER authority to enforce an 

"equitableness in relation to sewage." (Lynches' response, p. 2), and they 

contend that it is inequitable that other lot owners can gain access to the 

Borough's system ten feet in front of their lots, while the Lynches must 
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qpnstruct .a Hn~ ·(three hundred and twelve feet 1t~ gain similar access. 

F!,:tif';':bhermore, t1he ;~ynches arg1Je that the Borough'':'~ plan is flawed bec.ause it 

allows a privately-owned line which denies access to others, thus for.cing the 

cpnstruction of a parallel line. 

The Boar,d is authorized to render summary judgment if the plead in.gs, 

depositions, answers to interro.gatories, and admissions on file, together "wtt;h 

affidavits, if an}', show that ;there is no genuine issue of material fact .a,nd 

the moving party is entitled to judgment as a maltter of law. Summerdale 

B~~rough v. Commo~nwealth, DER, 34 Pa. Commonweal~th Ct. 574, 383 A.2d 1320, ;1322 

(1978), Carl Snyd.er v. DER, EHB Docket No. 88-277-F (Opinion and Order issued 

J~;~ne 22, 1989). 

Our re~/'i.ew of the stipulation and of the cross-motions for summary 

judgment concludes that there are no genuine i·ssues of material fact and that 

DER is entd-tled to judgment as a matter of law; therefore, we will grant DBR's 

motion for summary judgment and deny the Lynches' cross-motion. 

~hen a party appeals from DER's refusal to order a municipality to 

revise its sewage facilities plan, that part,y,must show that DER's decision 

was arbitrary or an abuse of discretion. Warren Sand & Gravel Co. v. DER, 20 

Pa. Commw. 186, 341 A.2d 556 (1975); Lathrop Twp. Board of Supervisors v. 

DER, 1979 EHB 259; Haycock Twp. v. DER, 1985 EHB 321, 327; Lower Providence 

Twp. v. DER, 1986 EHB 802, 810. In the present case, it is clear that DER, did 

not abuse its discretion by refusing to order the Borough to revise its sewage 

facilities plan. The Lynches' problems of not being able to connect with the 

private line, and not being ab 1 e to connect direct 1 y to the pub l i c system 

unles.s they construct a line three hundred and twelve feet, are not matters 

wh;i.ch ought to he addressed in the Borough's sewage facilities plan. The 

Lync·hes' ar.gument that DER should have ordered a revision of the plan 
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misconstrues DER's role under the SFA. 

Where a municipality operates a community sewage system, a 

distinction must be drawn between its roles as a "planner" and as a "provider" 

of sewage services. DER's role under the SFA is to assure that municipalities 

execute their planning responsibilities. DER may also, to a limited extent, 

regulate the municipality as a "provider" in that it may order a municipality 

to construct or extend a sewer system where such action is necessary to 

preyent pollution or to prevent a public health nuisance. See, Section 203 of 

the Clean Streams Law, Act of June 22, 1937, P.L. 1987, as amended, 35 P.S. 

§691.203, Ramey Borough v. Commonwealth, DER, 466 Pa. 45, 351 A.2d 613 (1975). 

However, neither DER's authority to review a municipality's sewage facilities 

plan, nor its authority to compel a municipality to construct or extend a 

community sewage system where necessary to prevent pollution, gives it 

comprehensive responsibility to regulate all aspects of how the municipality 

manages its system from an operational and a business standpoint.2 Although 

DER's decisions may often have an impact upon how a municipality manages its 

system, DER's decisions are based upon its responsibilities to protect the 

environment. Specifically, we can find nothing in Section 3 of the SFA, 35 

P.S. §750.3 (entitled "Declaration of Policy") which gives DER responsibility 

to consider whether a municipality is operating its sewage system in an 

2 DER does not have power to regulate municipal sewage systems in the same 
way as, for example, the Public Utility Commission (PUC) regulates 
privately-owned providers of sewage service. As part of its responsibility to 
regulate whether a utility is providing "reasonable and adequate service" 
under section 1501 of the Public Utility Code, 66 Pa. C.S. §1501, the PUC may 
order a utility to extend its mains at the utility's expense. See McCormick 
v. Pennsylvania Public Utility Commission, 48 Pa. Commonwealth Ct. 384, 409 
A.2d 962 (1980). We find nothing in the SFA which grants DER authority to 
assure that municipalities provide "reasonable and adequate" sewage service. 
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equitable manner~3 Since it is obvious from the Stipulation (para.graph 17) 

pfthe pal1:ie$ that the Lynches' reasons for requesting revision of the 

Borough's offici.a 1 plan were eco·nomic and had nothing to do with the 

envi.ronment, DER was justified in summarily denying the Lynches' requ.est. 

In su111i11ary 1 there are no material facts in dispute and DER is 

entitled to judgment as a matter of law; therefo.re we wi 11 grant DER' s mot ion 

for summary judgment. 

3 Contrary to the Lynches' arguments, Boroug:b of Sayre v. DER 1 1979 EHB 29 
does not .support their pes it ion here. In Sayre 1 the Board upheld DER' s .order 
that a. municipality must revise its plan to p.ermit on-lot sewage disposal 
where the soil conditions wel'\e suitable for this type of disposal. The 
instant case do~s not involve the propriety of different types of sewage 
.I!U~,posal; it inNolves the question whether DER m~y, based upon notions of 
"e(f'Uity" 1 order a municipality to extend the main lines of its community 
sewage system at the community's expense. 
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ORDER 

AND NOW, this 11th day of April, 1990, it is ordered that: 

1) The motion for summary judgment filed by the Department of 

Environmental Resources is granted, and the cross-motion for summary judgment 

filed by Edward J. and Patricia B. Lynch is denied. 

2) The appeal at EHB Docket No. 88-158-F is dismissed. 

DATED: April 11, 1990 

cc: Bureau of Litigation 
Library, Brenda Houck 

nb 

For the Commonwealth, DER: 
Louise Thompson, Esq. 
Eastern Region 
For Appellants: 
Edward J. and Patricia B. Lynch 
Glen Mills, PA 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 

INGRAM COAL COMPANY, et Jl. 

1 01 SOUTH SECOND STREET 
SUITES THREE-FIVE 

HARRISBURG. PA 17101 
717-787-3483 

TELECOPIER, 717-783-4738 

M. DIANE SMITH 
SECRETARY TO THE BOJ 

v. : EHB Docket No. 88-291-F 
(Consolidated Cases) 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES Issued: April 17, 1990 

OPINION AND ORDER SUR 
MOTION FOR PARTIAL SUMMARY JUDGMENT, 

CROSS-MOTIONS FOR SUMMARY JUDGMENT, 
AND MOTION TO DISMISS 

By: Terrance J. Fitzpatrick, Member 

Synopsis 

This is a consolidated proceeding involving three appeals from an 

order of the Department of Environmental Resources (DER) directing the 

Appellants to remedy acid mine discharges emanating from a mine site. We will 

grant DER's motion and enter summary judgment against two of the Appellants 

because they engaged in "operation of a mine," and, thus, they are responsible 

for the discharges on the site regardless of whether they caused the 

discharges. We w·i 11 also deny the motion to dismiss filed by one of these 

Appellants, and grant DER's motion to substitute the personal representatives 

of the Appellant's estate. With regard to the third Appellant, there are 

unresolved factual questions regarding whether it engaged in "operation of a 

mine"; therefore, we will deny this Appellant's motion for summary judgment. 
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OPI.NION 

"fb,is proceeding involves three appeals which have been consolidated 

for hearing. The Appellants are the 11 Ingram Pa·rtnership 11 (consisting of Clark 

R. Ingram, George M. Ingram, Gary C. Ingram, and Gregory B. Ingram), Herman J. 

Israell {a sole proprietorship), and Rockwood Energy and Mineral 

Corporation.2 At issue is a compliance order Hstied to the Appellants by 

DER on August 30, 1988, directing them to abate discharges from a surface 

mining site near the town of Frenchville in Girard Township, Clearfield 

County, Pennsylvania. 

A 11 three Appellants filed petitions fdr supersedeas. On February 6, 

1989, the Board issued an Order granting the petition of Rockwood, but denying 

the petitions of the Ingram Partnership and Israel. Subsequently, DER filed a 

motion for partial sununary judgment (or, in the alternative, to limit issues) 

seeking summary judgment ag.ainst Ingram Partnership and Israel. Both of these 

parties filed responses opposing this motion. The Ingram Partnership filed a 

cross-motion for sununary judgment, which was opposed by DER and Rockwood. 

Rockwood filed a motion for sununary judgment, which was opposed by the Ingram 

Partnership and DER. Finally, Israel filed a motion to dismiss, which was 

opposed by DER and the Ingram Partnership. This Opinion and Order addresses 

all four of these motions. 

Some of the facts in this case are undisputed. The Ingram 

Partnership secured two permits from DER in 1976 to mine the Frenchville site. 

1 Mr. Israel died after this appeal was filed. As we will explain later 
in this Opinion, the representatives of the estate of Mr. Israel will be 
substituted for Mr. Israel. 

2 DER contends that all three of these Appellants have, at different 
times, conducted business as 11 Ingram Coal Company .. (DER Pre-hearing Memorandum; 
p. ~). 
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Mining Permit No. 1476-3 was issued on August 26, 1976; Mine Drainage Permit 

No. 4576SM4 was issued on May 6, 1976. The Ingram Partnership mined on the 

site from 1976 to 1980. From 1980 to 1982, the Ingram Partnership conducted 

reclamation and other post-mining activities at the site. In May, 1982, 

Ingram Partnership signed a purchase agreement with Israel, and Israel 

received the business known as 11 Ingram Coal Co ... and certain assets of that 

company. At the same time, Ingram Partnership signed a purchase agreement 

with Rockwood by which it transferred certain assets to Rockwood.3 
' 

Despite the sale of Ingram Coal Co., neither Israel nor the Ingram 

Partnership ever transferred the Permits under which mining was conducted at 

the Frenchville site.4 After the sale, employees of Israel5 completed 

work at DER's direction to remedy erosion and sedimentation problems at the 

site. Israel also continued a water monitoring program which was put in place 

when the Ingram Partnership had control of the site. 

Rockwood took control of Ingram Coal Company at some point in 1984, 

when it exercised an option to buy the company pursuant to an agreement with 

Israel signed in 1982. 

The controversy here surrounds who should be held responsible for 

three acid mine discharges emanating from the Frenchville site. Two of these 

discharges are located at the southern toe of the affected area of the site. 

The other discharge is from a pipe in the sediment pond near the southeast 

3 We are deleting many details regarding Israel and Rockwood which are not 
crucial to this Opinion. Suffice it to say that Israel was a stockholder in a 
parent company of Rockwood, and that there were agreements between Israel and 
Rockwood regarding the Frenchville site. 

4 Those permits were issued to the Ingram Partnership, doing business as 
Ingram Coal Co. 

5 Gary, George, and Gregory Ingram were employed by Israel following the 
transfer of the business to Israel. 
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corner of the affected area. These three discharges flow into an unnamed 

tributary of Deer Creek. 

The Board has the authority to grant sutiunary judgment only when 11 the 

pleadings, depositions, answers to interrogatories, and admissions on file, 

together with affidavits, if any, show that there is no genuine issue as to 

any material fact and that the moving party is e'ntitled to judgment as a 

matter of law. 11 Summerdale Borough v. DER, 34 Pa. Commw. 574, 383 A.2d 1320, 

1322 (1978). The Board must read a motion for summary judgment in the light 

most favorable to the non-moving party. Palisades Residents in Defense of the 

Environment v. DER, 1988 EHB 8, 10-11. 

The motions which have been filed address the potential liability of 

each of the Appellants. We will address the legal arguments raised regarding 

each Appellant in a separate section. 

1. Liability of Clark R. Ingram. Gary C. Ingram, George M. Ingram, and 
Gregory B. Ingram (the Ingram Partnership) for the Discharges. 

DER and the Ingram Partnership have both filed motions seeking 

summary judgment on the question of whether the Ingram Partnership is 

responsible for the discharges. Each party, in turn, has responded to the 

other's motion. 

DER argues that the Ingram Partnership was, and still is, the 

permittee for the Frenchville site, and that the discharges are emanating from 

the permitted area. DER contends that the Ingram Partnership is "strictly, 

liable 11 for the discharges under Section 315(a) of the Clean Streams Law, 35 

P.S. §691.315{a), regardless of whether the discharges preexisted the 

Partnership's mining or whether the Partnership's mining caused or affected 

the discharges, citing Bologna Mining Co. v. DER, 1989 EHB 270, Benjamin Coal 

C.o ..• v. DER, 1987 EHB 402, Wi 11 iam J. Mcintire Coa 1 Co. v. DER, 1986 EHB 712, 
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affirmed, 108 Pa. Commonwealth Ct. 443, 530 A.2d 140 (1987), Hepburnia Coal 

Co. v. DER, 1986 EHB 563, 602.6 

The Ingram Partnership raises a number of arguments why it is not 

legally responsible fo~ the discharges and, thus, why its motion for summary 

judgment should be granted. First, it argues that there are no appellate 

court decisions in Pennsylvania which have held a mine operator liable for a 

discharge it did not cause, citing William J. Mcintire Coal Co. v. 

Commonwealth. DER, 108 Pa. Commonwealth Ct. 443, 530 A.2d 140 (1987). Relying 

upon this lack of judicial precedent, Ingram Partnership contends that the 

Board precedents cited by DER, which held an operator liable regardless of 

causation, were incorrectly decided. Second, Ingram Partnership argues that 

DER is estopped from holding it responsible for any pre-existing discharge 

which it did not cause or contribute to, because DER's regulations which were 

in effect at the time Ingram conducted its mining (specifically, 25 Pa Code 

§77.92(26), now repealed) only held an operator responsible for "any 

additional pollution load" which an operator added to a pre-existing 

discharge. Holding an operator responsible under these circumstances would 

allegedly violate the operator's right to due process of law. Third, Ingram 

Partnership argues that Herman Israel assumed the liability of Ingram Coal Co. 

upon the transfer of that business in 1982, and that Ingram Partnership was, 

accordingly, absolved of any liability. Finally, Ingram Partnership argues 

that the recent worsening of the discharges is attributable to unidentified 

parties who drilled test-holes on the site within the past few years (after 

the Partnership concluded its operation on the site), and that the Partnership 

cannot be held responsible for the actions of these third parties. 

6 DER also argues, in the alternative, that Ingram Partnership's mining 
did cause or contribute to the discharges in question. 
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The first issue is whether Ingram Partnership can be held liable 

under Secticn llS(a) of·the Clean Streams Law, 35 P.S. §691.315(a), for a 

disch~rge from its permitted area which it did not cause. This section 

provides, in relevant part: 

(a) No person or municipa 1 ity sha 11 operate a mine or allow 
a discharge from a mine into waters of the Commonwealth 
unless such operation or discharge is ~~t-horized by the 
rules and regulations of the.department or such person or 
municipality has first obtained a permit from the 
department •••. The ope,ration of any mine or the allowing of 
any discharge without a permit or contrary to the terms or 
conditions of a permit or contrary to the rules and 
regulations of the department, is hereby declared to be a 
nuisance. 

O;ER is correct that the Board has construed this 1 anguage to ho 1 d an .operator 

responsible for a discharge on its site regardless of whether the operator 

caused or contri·b.uted to the discharge. See ~ Bo loqna Mining Co., BenJamin 

Co a 1 Co. ; Me Intire Co a 1 Co 1 , Hepburn i a Co a 1 Co. , supra. On the other hand., 

Ingram Partnership is correct that Pennsylvania's appellate courts have never 

held an operator liable under Section 315(a) where the operator did not cause 

the discharge. See William J. Mcintire Coal Co. v. Commonwealth. D.ER, 108 Pa 

Commonwealth Ct. 443, 530 A.2d 140 (1987). 'F;urthermore, in Mcintire, 

Commonwealth Court noted that causation was present in two judicial precedents 

which the Board had cited in support of finding liability without 

causation.? Mcintire, 530 A.2d at 142-143. 

For the reasons which follow, we reaffirm our previous holdings tpat 

an operator is responsible under Section 315 for any discharge emanating from 

its mine site, regardless of whether the operator ".caused" the discharge. 

7 These precedents are Co01110nwealth v. Barnes & Tucker Co. {:Barnes & 
Tucker I), 455 P~a. 392, 319 A.2d 871 (1974), and Commonwealth v. Harmar Coa:J 
·co., 452 Pa. 77, 306 A.2d 308 (1973). 
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See, Bologna, Benjamin, Hepburnia, Mcintire, supra., see also, Yenzi v. DER, 

1988 EHB 643, Adam Greece d/b/a Cherry Run Fuel Co. v. DER, 1980 EHB 135, 

Robert C. Penoyer v. DER, 1987 EHB 131, Hawk Contracting, Inc. & Adam 

Eidemiller. Inc. v. DER, 1981 EHB 150, 173. 

At the outset, we recognize that the liability imposed by Section 315 

is a departure from traditional concepts of liability under tort law. In tort 

law, a finding of causation is required to establish a connection between the 

defendant's actions or omissions and the injury suffered. William Prosser, 

The Law of Torts, p. 236 (4th ed. 1971). Causation is required even in those 

areas of tort law where "strict liability"-- liability without fault8--is 

8 There appears to be some confusion that "strict 1 iabil ity"--1 iabil ity 
without "fault"--eliminates the requirement of causation. This confusion can 
be traced to the multiple meanings of the word "fault." Fault is best 
understood as a synonym for "negligence." This was the sense in which 
Superior Court used the term when it stated that: "The progress of the law in 
extending liability without fault •..• [has not been] in disregard of 
fundamentals pertaining to the tort law of causation." Bascelli v. Randy, 
Inc., 339 Pa. Superior Ct. 254, 488 A.2d 1110 (1985), quoting from, Oehler v. 
Davis, 223 Pa. Superior Ct. 333, 334, 298 A.2d 895 (1972). This statement 
recognizes that under tort law, consideration of the defendant's mental state 
(whether he acted intentionally or negligently) is a separate consideration 
from whether he caused the injury; thus, liability depends upon showing that 
both the requisite mental state and causation are present. However, fault is 
sometimes used (perhaps less precisely) as a synonym for the broader concept 
of "responsibility"--a term which is used interchangeably with "liability." 
For example, when a person did not cause the damage, he might argue that the 
damage was not his "fault." When understood in this way, dispensing with 
"fault" (i.e. strict liability) means dispensing with consideration of both 
the defendant's mental state and causation. Commonwealth Court has used the 
term "fault" in the latter sense. See Western Pennsylvania Water Co. v. 
Commonwealth. DER, Pa. Commonwealth Ct. , 560 A.2d 905, 909 (1989). 
Since the terminology of fault and strict liability comes from tort law, we 
will use those terms with the same precision as in tort law. Thus, using the 
term "fault" as a synonym for "negligence," our holding that an operator is 
responsible for discharges he may not have caused cannot technically be 
justified by saying that we are imposing "strict liability" or "liability 
without fault" upon an operator. Liability without causation goes beyond 
these concepts. It is difficult to find a term in tort law to describe 
liability without causation-although this concept has been described as 
imposing an insurer's responsibility upon the operator. Adam Greece d/b/a 
footnote continued 
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applied. See, Berkebile v. Brantly Helicopter -~O!'P· 462 Pa 83, 337 A .. 2d .893 

(1iJ;}'5), Bif.Ce~JH v. Randy. Inc., 339 Pa. Superi().r Ct. 254, 488 A.2d 1110 

(1:98'5}, Oehler v • . (}avis, .223 P.a. Superi.or Ct. 3p3,, .298 A.2d 895 (197'2). 

:Fede,ral 1Courts have also fnte.r.preted federal st.atJJtes to r.equire causation 

whe.re a defendant may be held strictly 1 iable for different types of 

pollution. See United States v. West of Englan.d Ship Owner's Mutu.al 

·P.rotecti,on and Indemnity Assoc .• , 872 F .2d 1192 (5th Cir. 1989), United Sta,tes 

v. lex-Tow. Inc., 589 F.2d 1310 (7th Cir. 1978}, ,state ·of Idaho v. Bunker Hill 

Co., .635 F. Supp. 665 (D. Idaho 1986). 

The connection between the defendant anp the injury suffe.red w.hich is 

normally supplied by causation is not required in cases arising under Secti.on 

315, however, because that connection is supplied by the ope.rator's 

relationship with the site which he mines. SecUon 315 imposes the duty u,pon 

an operator not to "allow" a·ny discharge from his site. This is a-higher 

duty than if the General Assembly had written that the operator may not 

"cause" any discharge.9 The imposition of this higher duty is consistent 

with the objective of the Clean Streams Law: 

It is the objective of the Clean Streams Law not only to 
prevent further pollution of the waters of the Commonwealth, 
but also to reclaim and restore to a c~ean, unpolluted con­
dition every stream in Pennsylvania that is presently polluted. 

continued footnote 
Cherry .Run Fuel Co. v. DER, 1980 EHB 135, 145 (Concurring Opinion). Whatever 
term is used to describe the concept, however, it is not entirely novel--it 
has been app~ied by the Courts under Section 316 of the Clean Streams Law. 
See., footnote 9, infra. 

9 This duty is similar to that imposed u.pon a landowne·r or occupier under 
Section 31·6 .of the Clean Stre.ams Law, 35 P.S. §691.316. A landowner or 
occu.pi.er may be ordered to correct conditions on his land which are ca11sing 
pollution regardless of whether he caused or ·created the conditions. :Nati;o~nal 
Weod Preserver's Inc. v. Conunonwea lth. ElER, 489 P.a. 221, 414 A.2d 37 (l98or, 
a:~,Q~a] dismissed, 449 U.S. 803, 101 S. Ct. 47, ,()'6 L. Ed.2d 7 (1980), Weste:rn 
'Pefil'(t:sylvania ·water Co. v. CommonweaUh. DER, ·Pa. Commonwealth Ct. , 560 
.A •. 2d '905 (1989). . - -
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35 P.S. §691.4(3). The Supreme Court of Pennsylvania has relied upon this 

objective in deciding other cases where mine operators argued that it was 

unfair to hold them responsible for acid mine discharges. See Commonwealth v. 

Harmar Coal Co., 452 Pa 77, 306 A.2d 308, 321 (1973}, appeal dismissed, 415 

U.S. 903 (1974), Commonwealth v. Barnes & Tucker Co. (Barnes & Tucker II), 472 

Pa 115, 371 A.2d 461, 465 (1977). 

Moreover, while we do not casually dismiss the operator's argument of 

unfairness, it is evident that in the eyes of the General Assembly, the public 

policy ~onsideration of the public's right to clean water overrode considera­

tions of individual unfairness. If operator were permitted to contest 

causation of a discharge, the public's right to unpolluted water would be 

severely impaired because acid mine pollution would continue while litigation 

ran its languorous course. This result would be contrary to both the remedial 

objective of the Clean Streams Law as well as Article I, Section 27 of the 

Pennsylvania Constitution. 

We disagree with Ingram Partnership's argument that a finding of 

causation is required by Commonwealth Court's decision in William J. Mcintire 

Coal Co. v. Commonwealth. DER, 108 Pa Commonwealth Ct. 443, 530 A.2d 140 

(1987). Commonwealth Court avoided the question of whether causation was 

required, because it found that the evidence supported a finding of causation. 

In addition, although Commonwealth Court pointed out that causation was 

present in Harmar and Barnes & Tucker I; the Court did not hold that an 

operator could not be held liable without causation.10 

10 We agree that Harmar and Barnes & Tucker I did not resolve the precise 
issue presented here. In Harmar, the Court decided that an operator was 
required to treat all the water discharging from its mine, even though some 
(not all) of that water originated in an adjacent, abandoned mine. In Barnes 
footnote continued 
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W~ also disagree with Ingram Partnership's argument that DER is 

esft:qp,ped ,f::r:.om ?hp'lding it M:a,ble for a !pre-existing ,discharge bee:ause a !JBR 

,ne;gJi:l·~,tipn ~cas :Pra ,Cp,de ,§lJ-92,(.26), now re.pea~led;~ :wh.ich wa,s .:in :f:or.ce ia;t \:bhe 

;t>i;me ;the .P:artner.iShip .be,gan J!linirtg ,pro.v.ided that an qperato.r .was onl~ 

responsible for :any additional pollution load whirch he added ·to a pre-e·x~iisttng 

discharge. This issue ·was r.aised and decided a_gai.nst the operator in Bologna, 

supra, :and w~ wi 11 reject the argument h.ere. Ingram :Partnersh·ip :did not 

obta:i:n pn indefeasible right to .allow a discharg•e 'from its site merely ;becau:se 

such a discharge may have been tolerated when dt conducted its mining. See 

C(lmm()nwea:l~~::Y· Barnes & Tucker Co., 455 Pa 392, 319 A.2d 871 {19.?4). 

Similarly, we reject Ingram Partnership's argument, based upon the re.p.ealed 

regulation, .that holding it liable without causation would vi-olate fundamen:tail 

fa1nness .and du:e ·p·r.ocess .of law. The Partnersh4p "did not :develop this 

a·r~l,(lnent in any s ignifi~ant deta.i 1. (See, Partners·hip' s B:rief filed .N.ov.ember 

22, 1989, p. 27). As we stated above, we do not take the Partnership's 

unfairness .argument lightly; however, we must also .consider the pu.blic'·s right 

to :unpolluted water. Moreover, we believe that 1our conclusion is required 'by 

the language of Section 315, and .we lack the -au.thority to find this statutory 

provision unconstitutional. St. Joe Minerals Cor,p. v. Goddard, 14 Pa. 

Commonwealth Ct.. 624, 324 A.2d 800 ( 1974). 

ln addition, we disagree with Ingram Partnership's argument that it 

.was absolv.ed of ,future liabi 1 ity :because its agreement with Herman Israel 

p;r.ovided that Israel assumed the liabilities of Ingram Coal Co .. upon t 1he 

cpnti,nued footnote 
& ruioker [, the Court :held that an ,operator was 1 iable for a ·post.-miniing 
d'is~c'h:a.rge caused tby its prior mining, .even though the law in existence .at t:h.e 
;Hroe the .mining wa$ conducted did not provide for liability for post-mining 
~~~~r.ges. However, while t·hese decisio.ns are not ".on an fours·" with the 
p.r.esent ca:.se, .we .do believe that the rationale employed by the Su,preme CGu·rt 
slU;pp.orts our holding here. . 
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transfer of the company to Israel. The permit was issued to Ingram 

Partnership. A permittee cannot, by private agreement, delegate duties 

imposed upon it by statute. Morcoal Co. v. Commonwealth. DER, 74 Pa 

Commonwealth Ct. 108, 459 A.2d 1303 (1983). As the permittee, Ingram 

Partnership had responsibility for the site and it could not shift this burden 

to Israel via a private agreement. 

Ingram Partnership's final argument is that it cannot be held liable 

for the discharges because the recent worsening of the discharges is 

attributable to the actions of third parties who drilled testholes on the site 

after the Partnership ceased its mining activities.!! DER counters this 

"drill-hole theory" by arguing that water sample test results show that at 

least one of the discharges was degraded as early as 1980--long before the 

alleged drilling occurred. 

DER's argument raises a factual issue, which would require a hearing 

to resolve. However, we find that Ingram Partnership's argument must be 

rejected as a matter of law. As we concluded above, Section 315(a) barred 

Ingram Partnership from allowing any discharge from its mining site. Ingram 

Partnership remains responsible for the Frenchville site because it never 

obtained a release of its responsibility from DER. Even if we concede that 

third parties entered the site and drilled testholes which caused the 

discharges--Ingram Partnership is still responsible for those discharges under 

Section 315(a). See, Adam Greece d/b/a Cherry Run Fuel Co. v. DER, 1980 EHB 

135, John E. Kaites. et al. v. DER, 1985 EHB 625. This result is inescapable 

because, as we stated above, the liability of an operator under Section 315(a) 

is predicated not upon causation, but upon the operator's relationship with 

11 This argument seems to be supplemental to the Partnership's argument 
that the discharges pre-existed the Partnership's mining on the site. 
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the land it mines. As the Board noted in Adam Greece and Kaite.s, the operator 

mi!Y .have a pri:N:at.e cause of action against third parties, but that does not 

aff~ct the oper.ator' s 1i ab i 1 ity under Section 315{a) • 

For the reasons stated abov.e, it is o.bvious that DER '.s motion for 

sununary judgment as to Ingram Partnership must be granted, .and Ingram 

Partnership's motion for summary judgment must be denied. 

2. Liability of Herman J. Israel for the Dischar.ges. 

(a) Israel's Motion to Dismiss 

First, we must address Israel's motion to dismiss. The sole basis 

for this motion was that Herman J. Israel died after the Compliance Order was 

issued. DER filed a response to this motion, contending that Mr. Israel's 

liability survives him and is transferred by operation of law to his estate. 

See 20 Pa C.S. §3371, 42 Pa C.S. §8302. DER asserted that the personal 

representatives of Mr. Israel's estate--Herman L. Israel and Betty Ann 

Taylor--should be substituted for Mr. Israel. 

DER is cbrrect that Israel's liability survives him. See 20 Pa C.S. 

§3371, 42 Pa C.S. §8302. In addition, we may substitute the personal 

representatives of Israel's estate for Israel. See 20 Pa C.S. §3372. 

Therefore, we will deny Israel's motion to dismiss, and grant DER's request to 

substitute Herman L. Israel and Betty Ann Taylor, Personal Representatives of 

the Estate of Herman J. Israel, for Israel. 

(b) DER's Motion for Summary Judgment against Israel. 

DER's motion seeks summary judgment against Herman J. Israel because 

he was an "operator" on the site. Although, as stated in the previous 

section, Israel never became the permit holder on the site, DER asserts that 

Israel conducted remedial work and carried on a water monitoring program while 

he was the owner of Ingram Coal Co. Thus, DER contends that Israel became an 
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"operator,, under Section 3 of the Surface Mining Conservation and Reclamation 

Act (SMCRA), 52 P.S. §1396.3, and that his activities constituted "operation 

of a mine" under Section 315(a) of the CSL, 35 P.S. §691.315(a). As a result, 

DER argues that Israel can be held liable under Section 315(a) for the 

discharges from the site, whether he caused them or not. 

Israel argues that he cannot be held responsible under Section 315(a) 

because he never became the permittee for the site, citing Morcoal v. 

Commonwealth. DER, 74 Pa Commonwealth Ct. 108, 459 A.2d 1303 (1983). Israel 

also argues that his reclamation and water monitoring activities do not 

constitute "operation of a mine" because if they do, then a multitude of 

parties who were always viewed as independent contractors would be engaged in 

"operation of a mine." Indeed, Israel contends that, under DER's construction 

of the term, DER itself engages in "operation of a mine" since DER conducts 

water sampling on mining sites. Finally, Israel contends that his actions did 

not contribute to or affect the discharges. 

We agree with DER that Israel is responsible under Section 315(a) due 

to his activities which constitute "operation of a mine."12 We recognize 

that this case presents an unusual situation in that Israel did not have a 

permit to mine the site, but responsibility under Section 315(a) is not based 

upon a permit, it is based upon operation of a mine. Israel cannot escape 

liability simply because he failed to secure a permit and, thus, operated 

illegally. With regard to Israel's argument that DER's interpretation of 

"operation of a mine" will subject independent contractors, and possibly DER 

itself, to liability under Section 315(a), this is not the case because DER 

12 Section 315(a) defines operation of a mine to include, among other 
things, "any .••• work done on land or water in connection with the mine." 
Certainly, Israel's reclamation and water sampling come within this 
definition. 
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has. resitricted i.ts definition. to those who are: "operators" --pri.nci.p.al.s: ra;tber 

tt4iirll a·g'ents- -wnfer SMCRA. See 52 P. S. §1396. 3. 

In' a'ddltion:,. we d•i.sagree wi:th tsrael th·~,t li.abi lity is restr·icte.di t& 

the per11littee under Morcoa 1 v. Commonwealth, DEB',, 74 Pa Conuno.nwea.ltft. Ct. 108, 

459 A.2d: 1303 (1983). In Morcoal, the Court rejeeted a permittee's attempt to 

deflect responsibility to a third party who the p~rmittee claimed was the 

a:ctual operator of the site. TMs does not mean, however,. that DER is, 

precluded from assigning responsibi 1 ity to an operator simply because· he acted· 

Hlegally and operated· without a permit. In SI!Jich a case, both the permittee 

and the de facto operator are su.bject to 1 i abi Hty,. 

In sununary, we will deny Israel's motion to dismiss, and grant DER's 

request to substitute the personal representatives of Israel's estate. In 

al!taition, Israel fs responsible for the discharges under Section 315(a) 

regardless of whether he caused them or not. Therefore, we will also grant 

DER's motion for summary judgment against Israel. 

3. Liability of Rockwood Energy and Mineral Corporation for the Discharges. 

The final issue involves Rockwood's motion for summary judgment. DER 

did not file a motion for summary judgment against Rockwood because it 

believes that Rockwood's liability depends on unresolved questions of fact. 

Rockwood argues that it is not responsible for the discharges because 

it did not conduct mining, reclamation, or any other surface mining activities 

at the site; and because it is not the permittee for the site. Rockwood ' 

further contends that it cannot be held responsible merely because of its 

contractua 1 relationship with Israel. Finally, Rockwood argues it cannot be 

held liable as a successor to the Ingram Partnership. 

In its response to Rockwood's motion, DER contends that it believe·s 

Rockwood conducted the final round of water sampling and made the decision to 
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discontinue the water monitoring program. If so, Rockwood engaged in 

"operation of a mine," and is subject to Section 315. However, the 

Department recognizes that these facts were not conclusively established at 

the supersedeas hearing; therefore, a hearing is necessary to address 

Rockwood's liability. Furthermore, DER asserts that whether Rockwood can be 

held responsible as a successor to Ingram Coal Co. hinges upon factual 

questions regarding what assets and liabilities of Ingram Coal Co. have been 

assumed by Rockwood. 

It follows from what we stated above with regard to Israel that 

Rockwood engaged in "operation of a mine" if it authorized the water sampling 

on the site. We agree with DER that a hearing is necessary to address whether 

Rockwood did authorize the water sampling; therefore, we will deny Rockwood's 

motion for summary judgment.13 

13 We take no position on the arguments of the parties regarding successor 
liability. 
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ORDER 

AND .NQW, this 17t~ day of April,, 1990, H is ordered that: 

1) l:le,rma.n J. I srae.l 1 s motion to .dismiss is denied, and DER 1 s request 

to ~ubs.titute l:le1rman L. Israel .and Betty Ann Taylor 1 Persona 1 Representatives 

9f the ;Estate of Herman J. Israel, is granted. 

2) DER' .s motion for partia 1 summary judgment is granted, and S;ununary 

judgment is entered against Appellants Clark R. Ingram, George M. Ingram, ·Gary 

C. Ingram, .a.nd Gregory B. Ingram (the Ingram Partnership), and a 1 so aga i:nst 

Herman 1 .. lsrael and Betty Ann Taylor, Personal .Representatives of the Estate 

of Herman J. I srae 1. 

3) The .cro~s-motions fo·r summary judgment filed by the Ingram 

Partnership and Rockwood Energy and Mineral Corporation are denied. 

4) The a,~pea ls filed .by the Ingram Part;ne·rsh ip at EHB Docket No. 

88-394-R and by Israel at EHB Docket No. 88-395-R are dismiss.ed. 
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OPINION AND ORDER 
SUR APPELLEE'S MQTION IN LIMINE TO LIMIT ISSUES 

Synopsis 

Because of the simultaneous issuance of the mine drainage permit and 

the mining permit by the Department of Environmental Resources ( 11 DER 11
) to 

Bucks County Crushed Stone, Inc. ( 11 Bucks 11
), the doctrine of collateral 

estoppel does not bar a challenge in an appeal of the issuance of the mining 

permit by Palisades Residents in Defense of the Environment ( 11 P.R.I.O.E. 11
) of 

all matters mentioned in the untimely appealed mine drainage permit. 

Nevertheless, our prior dismissal of the untimely P.R.I.D.E. appeal of the 

mine drainage permit and P.R.I.D.E.'s failure to appeal Plan Approval 

09-310-006B, do bar the P.R.I.D.E.'s raising of issues in this appeal which 

would be properly addressed in a timely appeal of the permit and Plan 

Approval. 
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OPINION 

On May 26, 198.6, P.R.I.:O.E. filed a notice of appeal seeking r,eyiew 

of DER' s issuanc,e of Mine Drainage Permit No. 7479SM2A2 and ~Mining Permit ~ .. 

300956-7974SM2-01-01 to Bucks authorizing a ,quarry operation in Nockamix;Qn 

Township, Bucks County. Thes~ permits were issued in part under the Non-Coa~ 

Surface Mining Conservation and Reclamation A~t, the Act of December 19, 1984, 

P. L. 1093, as amended, 52 P. S. §3301 et ~ ( "Non-Coa 1 Act n). 

P.R.I.O.E.'s Notice of Appeal alleg.es Buck's operation generates 

,excessive noise creating a public nuisance .and DER failed to condition the 

p,ermits to contrpl excessive noise; the quarry ~enerates too much dust 

contrary to DER's rLJles, .creates a public nuisance and the permit fails to 

control fugitive dust; the permit was issued without adequate coordination 

with the Bureau of Air Quality; the permits fail to include a blast plan or to 

provide adequate control of blasting; DER imprpperly waived the permit 
' 

requirements under th.e Dam Safety and Encroachments Act, the Act of November 

26, 1978, P.j_. 1375, as amended, 32 P.S. §693.1 .e..t. ~ and 25 Pa.Code Chapter 

105 and the design of the diversion structures was inadequate; DER failed to 

collect water samples of the receiving streams and the effluent limitations in 

the permits are thus invalid; the reclamation costs estimate is inadequate and 

the bond amount is thus too low; Bucks failed to demonstrate the post mining 

land use meets the criteria of the Non-Coal Act; and DER's review of the 

permits violated Article I, Section 27 of the Pennsylvania Constitution. 

On June 11, 1986, Bucks filed a motion to dismiss P.R.I.D.E.'s appeal 

as untimely. We granted the motion to dismiss the appeal as to Mine Drainage 

Permit No. 7974SM2A2 because publication of that permit's issuance occurred 
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more than thirty days before the filing of P.R.I.D.E.'s appeal. See 

P.R.I.D.E. v. DER et al., 1986 EHB 905. We denied the motion with respect to 

Mining Permit No. 300956-7974SM2-01-01 since notice of this permit's issuance 

was never published and publication of the issuance of the mine drainage 

permit is not adequate notice of issuance of the mining permit. 

DER filed its Motion in Limine with us on September 22, 1988. The 

Motion requests that the Board limit the issues in the appeal of the mining 

permit to the sufficiency of the bond posted by Bucks to assure site 

reclamation. DER argues that the mining permit was a "bonding increment" and 

only addressed that issue, whereas the remaining issues were all addressed in 

the mine drainage permit. From this fact DER argues these issues cannot be 

attacked in this appeal because such an attack is barred by the doctrine of 

collateral estoppel. Bucks joined in DER's Motion on October 7, 1988. 

With the pre-hearing memoranda of Bucks and P.R.I.D.E. filed, we 

scheduled this matter for trial on September 26 and 27, 1988. Because of the 

failure of all parties to comply with Pre-Hearing Order No. 2 and the filing 

of DER's Motion in Limine, the hearing was cancelled. 

On October 24, 1988, in response to DER's Motion, P.R.I.D.E. filed 

its reply, arguing that noise and dust issues can be considered in 

relationship to the mining permit and that the mining permit contains a waiver 

of 25 Pa.Code Chapter 105, thus claims as to the diversion of Anderson Creek 

are properly before the Board. 

On April 2, 1990 this matter was assigned to Board Member Richard S. 

Ehmann. 

In its regulation of non-coal surface mines, DER requires prospective 

miners to secure both a mine drainage permit and a mining permit. In the 
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'" r':;" 

i~tstar'lt €ase:;. the two permits issued to Bucks for its quarry were issue:tf 

sjrifuJtane'O'U'sly on Marctr 28,. 198fL This fact i:s of critical tmp·a·rtance becaus:e 

OtR <i'dvartces the do·ctr ine of con ateral estop·pel as a bar to a hearing on most 

of the' fssues ra!ised by P.R.I.D.E. As discussed in George and Barbara Capwell 

v .. DER, 1987 EHB' 174: 

It is a well-established precedent that one who fai.ls. to 
appeal a Department action directed to it cannot collater­
ally attack that action in a subsequent proceeding. 
(citing Middl ecreek Coal . Company v. J)ER, 1987 EHB 30) 

Accotdtitgly, Capwells were barted from relitig:ating in that appeal from DER's 

Order to remove fill from a lake, the prior DER denial of their permit fo.r 

this fi'll (which Capwells had previously appealed to this Board and had 

dism'iss.ed becaus·e their appeal was untimely filed). The cases cited by OER 

are in accord. In Pittsburgh £oal and Coker Inc. v. DER et al., 1986 EHB 704, 

App·ellant did not challenge a mine drainage permit's issuance in 1981 but 

sought to challenge a 1985 correction of the mining permit as to issues in the 

initial mine drainage permit. In Antrim Mining. Inc. v. DER, 1988 EHB 105, 

Antrim attacked a 1984 DER compliance order to treat its sedimentation pond 

effluer1t to meet the effluent limitations in its 1982 mine drainage permit. 

Antrim's appeal said in part that the permit's effluent limitations were 

ar5itrary, capricious, not duly promulgated and otherwise in error. DER's 

Motion FOr Partial Summary Judgment as to this challenge to the effluent 

limitations was sustained under the collateral estoppel doctrine. Finally, in 

Tor.o .. Development Company v. Commonwealth, 56 Pa.Cmwlth. 471, 425 A.2d 1163 

(1981), Toto contended Sabocks' June 7, 1978 appeal from DER's issuance of a 

permit to build a sewage trunk line was an untimely collateral challenge to 

DER's 1977 approval of the township's sewage plan revision and the Court 
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sustained this argument. 

The problem with these cases and the legions of others citing this 

doctrine is that they do not address the factual circumstance of the 

simultaneously issued permits we have before us now; rather they address 

successive or serial actions of DER. The doctrine properly prevents 

challenges of one DER action months or years after it has occurred when some 

subsequent other DER action taken in reliance on the finality of the former 
' 

action is appealed. Here, that scenario does not play out, as there is no 

original action with a second action taken in reliance thereon. Accordingly, 

our dismissal of P.R.I.D.E.'s appeal of Bucks' simultaneously issued mine 

drainage permit does not raise a collateral attack bar. 

Our dismissal of the appeal as to Bucks' mine drainage permit does 

not mean every issue raised in the notice of appeal is now fully litigable in 

the instant appeal. To suggest such an argument would be to go as overboard 

in that direction as DER's Motion would have had us go on its behalf in 

limiting P.R.I.D.E. It would make our dismissal of the appeal as to the mine 

drainage permit a meaningless act. We are not convinced we should go that far 

because a review of the mining permit and the mine drainage permit reveal that 

each permit was focused on specific environmental issues. Accordingly, we 

must review the issues raised in the appeal and address them on an 

issue-by-issue, permit-by-permit basis. 

The clearest issue raised by P.R.I.D.E. but covered by the mine 

drainage permit's review, and thus barred by the dismissal of the appeal as to 

the mine drainage permit issues, is that dealing with effluent standards and 

water samples. Nothing in the mining permit addresses this issue, whereas the 

Mine Drainage Permit contains Special Conditions Nos. 1, 3, 11, and 12, all of 
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'l 

wfln~e:rr d'e'a·l~ w-i~ water enea'Untered or' g'E!nerated'' by mining. Con'"dition ft~:; n as 

fiM:e;, b'Efs:U. ex'artfp1l'e pt:~ovddes;:: 

lirischar~;es of wa-ter f'r·om, a;rrea'S'' d'lsturoed: by surface min'iny' artcr 
reel amat:ion operations must meet all applicable Federal and; Sita~t·e· 
Laws andl Regulations:, and· at a: minimum,,, the fall owing, numerifa'cH 
effl uen1r 1 imitations:: 

tffluent Limitations, in Milligrams per 1 iter, mg/1, except· for·· plif: 

Effluent 
Characteri st.ics 

kon, TotaT 
Ma'ngane·se,,. lotal 
Total Sus:pended Solids 
pH between 

Maxcimutm 
All owabme;; 

70.0 
6· and; g, 

Average of Da:i:li)! V~tllu.es; 
For 30 Day· Cons1!!cut:iive' 

.. . . . D tschar£fe Days 

35.(j 

An':y,· overflow from facilities desig,ned:, constructed:, a:rt<f oper•ated1 flo 
treat to the appli:cable· 1 imitatirH'Is,, the. preci·p.itation, a·nd, runoff· 
resulufn'g' from a 10 year, 24 hour prec·tip+t:ation e.v.ent shall not lle 
subject to the Vim"itati'ons of this seatinn, .. 

wtfere the appl feat ion of neutral izat t.on1 and: sed'imentatton tf:'eatment 
technol!ogy. results in an inability to. comply w:ith· the manganese 
limitation, the Department may allow the: pH level in the fin·al 
effluent to: be· exceeded to a sma Tl extent: in ord'el'l that the 
manganese lim,itat ion be achieved. 

Bucks I M:;ne; Drainage Perin it Application Sup;J:r~!ement B- r ( incorpor·atedi into' 

the mine drai,nage permit when issued. by· part F .of the permit) also addresses 

P.R. I.ll. E. 1 s appea·l, also challenged the Tack of a blast plan. 

BTa(s.ti:r'igr ts also addressed· in the mine drainage permlt and: not in thee m~i'rrtng 

permiti. Special Condit ion 2 of the mine dra inag'ef permit says: 

f;f in the course of nrin·ing, the Distri:ct Surface Mine· 
Conser\rat ion· Inspector deems the estabn·sfred blasting 
p:ract ices are . insu:f'fic ient to insure· adequate protect. ion 
regardTrig he'a"lth, and' s·a·:fet:y procedures, existing ad:jacen:f . 
land' u:se··, or adjac·ent' stream· use, blasting· sh'all cea·se unt:.fl: 
a. corre.cted blasting plan ts· approved by the Pbt.tsvilTe 
Dlstri:at Office. · 
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Accordingly, the blasting issues will not be considered in P.R.I.D.E.'s 

challenge to the mining permit's issuance. 

Supplement 0-I of the mine drainage permit and the drawings attached 

to the application for permit {which are also incorporated into the permit by 

part F of the permit) deal with P.R.I.D.E.'s issues as to the diversion of 

Anderson Creek and compliance with both the Dam Safety and Encroachments Act, 

supra, and 25 Pa.Code Chapter I05. Supplement 0-I states: 

STREAM 
{a) Will this operation involve the relocation of any watercourse 

or stream? ves (Anderson Creek) 

{b) What is the area of the watershed above the relocation of the 
stream? I07.5 acres 

{c) Have you obtained a permit from the Water and Power Resources 
Board to do this? Waiver 

{d) Will any mining and/or the placing of spoil be within 100' of 
the stream? No (Rapp Creek) 

{e) Have any provisions been made to prevent the possible break thru 
of any stream into the operation? ~ 

If so, what are they? 

Anderson Creek will be diverted around the area of extraction 
for the active life of the mine. See Sheets I and 2 for 
location and details of the diversion and attached design 
criteria. Also, a continuous berm will run along the bank of 
Rapp Creek adjacent to the quarry site. See Sheet I. 

P.R.I.D.E. states this issue is also covered by the mining permit but our 

review of the mining permit does not disclose such coverage. Accordingly, it 

may not be raised further by P.R.I.D.E. in this appeal. 

P.R.I.D.E. raises air pollution from the quarry operation in 

challenging this mining permit. In response, DER states it issued Bucks an 

air pollution Plan Approval No. OI-3I0-006B as to the stone crusher and screen 

to be operated at this site and that P.R.I.O.E. did not appeal that permit's 
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i~l$iijance. NQili:m'ing in P.R.!. D. E.'s response challenges the truth of DE!lr:')s 

a:s:se,YI'tl te:. Ae·cord'ingl>y, unde-r Pittsburgh Coal and Coke, Inc. v. O'ER,. supra.,. 

we ho:ld' that P.R.J.D.E. is barred from raisi·ng air pollution issues in this 

appeal: as to the stone crusher and screen. How.ever, the mining permit clear low 

directs Bucks to comply with the· Air Pollution Control Act, Act of January 8, 

1960, P.L. (1959} 2119, as amended, 35 P.S. §40.01. Nothing. in the mjne 

drainage permit app.ears to addre-ss this issue. Moreover, air pollu,tton is a; 

p·roper issue to conside.r in issuing permits f0r a mining operation .. 

Kwalwasser v. D~R, 1986 EHB 24, Snyder Township Residents for Adeguate Water 

Suppl tes v. DER et a 1 . , 1988 EHB 1202. Accordingly, air po 11 uti on matters not 

invol-v·ing the stone crusher and screen are properly befo-re us. 

Noise i'ssues are also before us. Historically, when DER regulated 

n:oise, it d,id s.o through its Bureau of Air Pollution Control (at one time~ 

known as the Btrr:·eau of Air Pollution and Noise Control).. Further, ne·ither 

permit clearly states it addresses this issue, but DER is requ.ired to address 

notse during the permit issuance process. Sr:ty§ler Township Residents for: 

Adeguate Water Supplies v. DER, ~. WhiTe DER's Motion state·s that if DER 

were to address noise at this mine, DER would do so through the mine drainage 

permit, I?.R.I.D.E.'s Response says noise must be addressed in issuance of a 

mi:ning permit. The cases cited by P.R.I.D.E. for its contention are not of 
' 

great help on this. point. Setliff v. DER, 1986 EHB 296, deals with an appeal 

of a mine· drainage permit for a coal mine. Glasgow OuaFry. Inc. v. DEl{, 1974 

EHB 308, deals with a non-coal surface mine, but add.resses blasting and 

blasting noise. Nevertheless, whe·re it is not currently clear whe.re and. when 

n.oi:se issues are evaluated in the permit issuance process and the p.arties 

dtspute th.is fact, it is inappropriate for us to grant a general motion 
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barring consideration of noise issues in any fashion. This issue will thus be 

before us at the hearing. 

The question of reclamation cost is also still before us in the 

appeal of this mining permit. Reclamation cost was considered in part in the 

issuance of the mine drainage permit, as is evident from Supplement F-1. The 

supplement contains a Reclamation Narrative and an estimate of cost of the 

major reclamation steps. As to costs, the narrative states: 

Estimated costs of major reclamation steps are as follows. 

Earthwork: 30,000 c.y. @ $1.00 
Demolition and Removal of Buildings and 

Plant Facilities 
Removal of Temporary Stream Channel 

Diversion 
Removal of Sedimentation Ponds 
Revegetation: 40 acres @ $450/acre 

TOTAL 

= $30,000 

= 10,000 

= 1,000 
= 1,000 
= 18.000 

$60,000 

At the same time, reclamation costs were also considered by DER in 

issuing the mining permit. The mining permit contains an entire page where 

DER calculates the surety bond to be $97,470.00, not the $60,000.00 in 

Supplement F-1 of the mine drainage permit. This bond is to insure compliance 

with the applicable statutes and regulations during mining and reclamation. 

Why the reclamation costs were considered in both permits has not been 

explained to us by the parties, but this is irrelevant at this point in time 

in this case. 

P.R.I.D.E.'s notice of appeal specifically challenges the reclamation 

cost estimates in Bucks' mine drainage permit. Clearly this issue is not 

before us because of our dismissal of the appeal as to the mine drainage 

permit. Any issues as to the bonds not foreclosed by this limitation are 

still before us, however. These could include bond amount calculation (as 
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mggesteEf, b.Y ·fl£R's Motion); questions about the bond's adequacy if it mtlst 

assure Bucks control. of air and noise problems; or issues related to bonds and 

P.R.LB.E.'s ''A:rticle I, Section 27" contentions. 

P.R.I.D'.E. also raises post mining land use and contends in its 

Notice of Appeal that Bucks fails to show compliance with the Non-Coal Act's 

criteria for post mining land use in its application. While DER's Motion does 

not address this contention specifically, it does seek to bar P.R.I.D.E. from 

raising issues not properly in an appeal of a mine drainage permit. Clearly, 

in review of reclamation ·plans in the mine drainage permit, DER addresses the 

post mining land use. This issue is specifically addressed in Supplement F-1 

of the mine drainage permit, which states in part: 

(b) State the proposed use following reclamation. 
The proposed use is a water impoundment with vegitated slopes" 

Accordingly, this issue is also foreclosed to P.R.I.D.E. in this appeal. 

Finally, P.R.I.D.E.'s Notice of Appeal raises DER's failure to comply 

with Article I, Section 27 of the Pennsylvania Constitution in reviewing these 

permits. Clearly, DER must comply therewith in issuance of th.e mining p.ermit. 

Payne v. Kassab, 11 Pa.Cmwlth. 14, 312 A.2d 86 (1973), affirmed 468 Pa. 226, 

361 A.2d 263 (1976). This issue is thus unavoidably before us as to the 

mining permit. 

Thus we enter the following Order. 
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AND NOW, this 18th day of April, 1990, upon consideration of DER's 

Motion In Limine, it is ordered that the motion is granted in part and denied 

in part. Based upon P.R.I.D.E.'s Notice of Appeal and our Opinion and Order 

found at 1986 EHB 905, P.R.I.D.E.'s appeal of DER's issuance of the mining 

permit to Bucks is limited to the issues set forth in our foregoing opinion, 

i.e., noise, air pollution, bonding, and Article ~Section 27 of the 
' 

Pennsylvania Constitution. Further, having disposed of this Motion, the Board 

shall schedule this matter for trial at the Board's earliest available date. 

DATED: April 18, 1990 

cc: Bureau of litigation 
Library: Brenda Houck 
For the Commonwealth, DER: 

rm 

Janice V. Quimby, Esq. 
Eastern Region 
For Appellants: 
Robert J. Sugarman, Esq. 
Philadelphia, PA 
For Permittee: 
Kenneth Myers, Esq. 
MORGAN, LEWIS & BOCKIUS 
Philadelphia, PA 
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M. DIANE SMI1 
SECRETARY TO THEE 

v. EHB Docket No. 88-036-MJ 
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OPINION AND ORDER SUR 
MOTION TO REOPEN DISCOVERY 
MOTION TO COMPEL DISCOVERY 

MOTION TO BAR A WITNESS 

Synopsis 

Discovery will not be reopened where it has already been available 

for six months, nor will it be permitted to broaden the issues before the 

Board. A witness will not be barred because of a potential or hypothetical 

conflict of interest. 

OPINION 

This matter was initiated February 11, 1988 by Mr. and Mrs. Peter 

Kriss {Kriss) filing a notice of appeal from the issuance of Surface Mining 

Permits Nos. 26850112 and 26850112(C) to Christopher Resources, Inc. 
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(Chtistopher) for a surface mine in Dunbar Township, Fayette County, 

PennsYlvania. The appeal was docketed at 88-036 and alleges that the Isaac 

Meason house, an historic structure owned by Krisses, would be damaged by the 

blasting authorized by the permits. The permits specifically provided that no 

blasting was to take place prior to the issue of a blasting plan approval. 

This approval was issued by the DER to Christopher Resources, Inc. 

(Christopher) on March 22, 1989. This plan approval was appealed by Kriss o.n 

April 21, 1989 at 'EHB Docket No. 89-106. This same plan approval was appealed 

by Christopher on April 21, 1989 at EHB Docket No. 89-107. In addition, 

Christopher filed an appeal at 89-108 on the basis that the blast plaA 

s.pproval of DER was for a small part (the 01 increment) of the permit and 

rejected blasting on the balance of the permits as proposed by the appellant 

Christopher. Thereafter, on June 6, 1989, the Pennsylvania Historical and 

Museuuin Commission (PHMC) sought to intervene at this Docket No. 88-036 and at 

Docket Nos. 89-106, 89-107 and 89-108. Intervention was granted at each of 

the dockets 1 isted on June 27, 1989. On Jul~ 7, 1989 all of the dockets, i.e. 

88-036, 89-106, 89-107 and 89-108 were consolidated at 88-036 by Board order. 

Two other parties, i.e. Connellsville Area School District and Catherine 

McKnight, together with Carina Garletts, were granted intervention in the 

Do.cket No. 88-036 by Board order dated August 10, 1988, and were therefore 

included in the consolidation in July of 1989. 

Discovery in EHB cases is usually delineated in the Pre-Hea.ring Order 

No. 1 as limited to 75 days from the date of the order. In this case, 
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however, discovery has continued by motion of one or more of the parties1 

on numerous occasions until January 15, 1990. The docket indicates that 

discovery was available to PHMC beginning in May of 1989 and running 

continuously until January 15, 1990. 

We are now asked to rule upon a three-pronged motion by PHMC which 

seeks to reopen discovery, compel specific discovery and bar the use of a 

witness listed in the pre-hearing memorandum of DER. We will address each 

motion separately. 

Motion to Reopen Discovery 

This reopening of discovery sought by PHMC is directed principally at 

the testimony of an employee of DER known to be an expert. This knowledge was 

available to PHMC during all of the discovery period. The counsel for PHMC 

indicates that had she known of a letter or report, she would have deposed 

him, and now wants to do so. There is a proper procedure to discover and 

depose an expert witness, found in Pa.R.C.P. 4003.5. This Board recently 

dealt with a similar situation in Gordon and Janet Bock v. DER, 1990 EHB ____ , 

issued February 9, 1990. We do not propose to extend discovery for this 

purpose for an additional period. 

Motion to Compel Discovery 

The matter which is sought by PHMC in its motion to compel discovery 

is the remote and, in the opinion of this Board Member, irrelevant 

relationship of James Filiaggi to some of the background of the permittee. 

Counsel for PHMC set forth the limits of its inquiry when it requested 

intervention. It represented then to the Board 11 that counsel would attend the 

1The docket indicates that four of the extensions were at the specific 
request of PHMC separately or with one or more other parties. 
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hearings, put forth and examine witnesses regar:ding the effect of the proposed 

project on the Meason House and adjacent archae.ological resources and 

cross-examine artY other witne.sses who waul d be ,,testifying regarding those 

issues... The m~Dtjon to compel discovery goes substantially beyond this 

statement and will unnecessarily broaden the ts.sues, and will therefore be 

denied. Franklin Township Board of Supervisors, 1987 EHB 853. 

Motion to Bar a:Witness 

PHMC asks the Board to bar a witness an the basis that an expert 

witness has rendered an opinion for DER and is :now listed by the permittee as 

a witness for the Permittee. PHMC also raises the question of the same 

expert's participation in settlement negotiations. These may be all 

legitimate questions at time of hearing and may have some bearing on the 

weight to be accorded the testimony of the witness, but are not a basis for 

barring his testimony. 
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AND NOW, this 19th day of April, 1990, the Board enters the following 
orders. 

1) Discovery in the within-captioned case is closed and will not be 
reopened. 

2) The Board will not compel discovery with respect to James 
Fil iaggi. 

3) The Board will not bar D. T. Froedge as a witness. 

4) Any amendments to pre-hearing memoranda shall be filed within 
twenty (20) days of this order. Such amendments shall not raise new issues or 
broaden any issues previously raised. 

DATED: April 19, 1990 

cc: DER Bureau of Litigation 
Library: Brenda Houck 
For the Commonwealth, DER: 
Kenneth T. Bowman, Esq. 
Western Region 
For Appellants: 
Harley N. Trice, III, Esq. 
Pittsburgh, PA 
For Pa. Historical & Museum Comm.: 

rm 

Katherine L. Niven, Esq. 
Harrisburg, PA 
For Catherine McKnight et al.: 
Richard F. Pohl, Esq. 
Greensburg, PA 
For Connellsville Area School Dist.: 
Murray Horewitz, Esq. 
Connellsville, PA 
For Permittee: 
Louise Monaghan, Esq. 
Uniontown, PA 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
101 SOUTH SECOND STREET 

SUITES THREE-FIVE 
HARRISBURG, PA 17101 

717-787-3483 
TELECOPIER 717-783-4738 

M. DIANE SMITI­
SECRETARY TO THE BO, 

ROBERT L. SNYDER AND JESSIE M. SNYDER, 
et al. 

EHB Docket No. 79-201-R 

v. 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES Issued: April 27, 1990 

OPINION AND ORDER SUR 
MOTION FOR PARTIAL SUMMARY JUDGMENT 

Synopsis 

Motion for summary judgment on the forfeiture of various bonds posted 

for mining permits is granted where it is established through Appellants• 

responses to requests for admissions and Appellants• fail~re to specifically 

dispute the material facts alleged by the Department that the forfeiture 

action was justified. Because the Board's review is de novo, evidence gathered 

subsequent to the forfeiture may be used to support the propriety of the 

Department's action. 

OPINION 

The procedural history of this matter is recounted· in the Board's May 

2, 1989, opinion dismissing as moot those portions of the consolidated appeals 

relating to Mining Permit (MP) Nos. 847-4(A) and 847-5. Presently before the 

Board for disposition is the Department of Environmental Resources• 

(Department) January 21, 1988, motion for partial summary judgment relating to 

its forfeiture of the bonds posted in connection with MP Nos. 847-l(A), 847-6, 

and 847-6(A), which are encompassed by Mine Drainage Permit (MDP) No. 3672SM1, 
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a=nd MP Nos. 84.7-8 and 847-B'(A), which are encompassed by MOP No. 3075SM5. The 

D~pprtment g~rh~,rally alleges that ~p~ellantsl ~iolate.d the .Surface Mining 

Conservation ar.rd Reclamation Act, the Actolf ~M.ay 31, 1945, P.L. 1198, as 

amend·ed., 52 P . .'S. §1396.1 et seq. (SMCRA),, the rule.s and re.gulations 

prOmulgated thereunder, and the terms and condl:tions of its permits and that1; 

as a result, the Department had a mandatory .•dtuty under §4( h) of SMCRA to 

forfeit the bor:~ds related to tihese permits. T1he Department further .contend:s 

that Appellants .affected a 11 of the acreage on ·t.~h·e permits and, therefore, th:e 

Department w.as entitled to the entire amount of tthe bonds. Alternatively, the 

Department requests that it be granted parti a~ S'ummary judgment on the issue 

of the propriety of the forfeitures. 

Appellants responded to the Department's motion on March 15, 1988i, 
'-;' ,'•i 

challenging the Board's authority to dispose of this matter by summary judg ... 

ment in 1 i ght of 1 Pa. Code §35 .180(a). Appe 11 ants a 1 so argue that even if the 

Board had the power to grant summary judgment,, the Nanty Glo rule, explaineU 

be 1 ow, would prec 1 ude it from doing so in this case. They assert that 

questions of material fact· remain whi.ch pr.o'hibit the grant of summary 

judgment, that, in the case .of MP Nos. 847-6 and 847 -6A, the Department cannot 

rely upon evidence gathered long after the bond forfeiture as a basis for the 

grant ~f summary judgment, and that the Department was estopped fro~ 

forfeiting the bonds. We will first address Appellants' general arguments. 

Appellants disput~ the Board's authority to grant a motion for 

summary judgment. Contrary to Appellants' assertion, the Commonwealth Court 

ru 1 ed in Summerh i .11 B.orough ·· v. Department of Env i ronmenta 1 Resources, 34 

1 We wi 11 use th.e term Appellants to refer to Robert and Jessie Snyder anti 
AH and RS Coal Company. AH and RS joined in the Snyders' response to the 
motion for .summary judgment on March 15, 1988. 
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Pa.Cmwlth 574, 383 A.2d 1320 (1978), that the Board had the power to grant 

summary judgment. As for 1 Pa.Code §35.180, it is true that this section of 

the General Rules of Administrative Practice and Procedure does not permit the 

Board Member to whom a matter is assigned for primary handling to rule on any 

motion which disposes of a matter. However, the Board's own rule at 25 

Pa.Code §21.86 is completely consistent with this rule, since any final 

decision, such as the grant of a motion for summary judgment, must be by a 

majority of the Board's Members. 

The Nanty Glo rule, which was enunciated in Nanty Glo v. American 

Surety, 309 Pa. 236, 163 A 523 (1932), stands for the proposition that 

affidavits of the moving party are an insufficient basis for the grant of 

summary judgment because the trier of fact cannot assess the credibility of 

the affiants. However, the grant of summary judgment (assuming the other ele­

ments are established) in this matter is not barred by the Nanty Glo rule, 

since the affidavits are supplemented by Appellants' admissions and other 

documentary evidence. 

We turn now to the parties' arguments relating to the individual 

mining permits. 

MP No. 847-l(A) 

With respect to MP No. 847-l(A), the Department alleges that 

Appellants, by their own admission, failed to adequately backfill and regrade 

the permit area concurrent with mining, conducted mining within a gas line 

barrier without first taking the necessary precautions to prevent rupturing of 

the gas line, and mined outside the bonded area. The Department then argues 

that liability under the bond accrues in proportion to the amount of acreage 

affected and that since Appellants also admitted that they affected all of the 

acreage encompassed by the $13,000 surety bond posted for the permit, the 
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Department's forfeiture of the entire bond amount was appropriate. Appellants 

argue that there are questions of materia 1 f,a,ct regarding the exposed gas 

~{peline on MP No. 847-1(A) and provided the affidavit of Robert L. Snyder, 

president of AH and RS, to support this contention. 

Whether there are disputes between t.he parties regarding the gas 

pipeline is immaterial, for other violations which would trigger mandatory 

forfeiture have 'been estab 1 itshed. Appe 11 ants have admitted that there are 

open pits on MP No. 847-1(A) (Response to Request for Admissions No. 3); that 

abandoned gas lines of Buckeye Pipeline Company were hanging in the highwall 

adjacent to MP No. 847-1(A) (Response to Request for Admissions No. 5), and 

that no reclamation was performed on the site of MP No. 847-1(A) since 1978 

(R~sponse to Request for Admissions No. 9). These conditions constitute 
,' 

violations of 25 Pa.Code §§87.141 to 87.148 (open pits, failure to conduct 

reclamation) and 25 Pa.Code §209.34 and, therefore, the Department'i 

forfeiture of the bonds was mandated by SMCRAt James E. Martin v. DER, 1981 

EHB 1256, aff'd, No. 101 C.D. 1989 (Pa.Cmwlth. Feb. 8, 1990). Appellants' 

arguments that reclamation could not be completed because of the Department's 

refusal to renew AH and RS's mining license are no defense to the forfeiture, 

for the obligation of AH and RS to reclaim the site of MP 847-1(A) existed 

independently of the issue of AH and RS's future ability to conduct surface 

mining operations.2 Since violations sufficient to trigger bond forfeiture 

.have been established and since Appellants have admitted to affecting all of 

the acreage on MP No. 847-1(A) (Response to Request for Admissions No. 4), the 

Department is entitled to summary judgment and its forfeiture of the $13,000 

bond associated with MP No. 847-1(A) will be sustained. 

2 Appellants raised this argument with regard to all the permits. 
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MP No. 847-6 

With respect to MP No. 847-6, a 22 acre site in Perry Township, 

Clarion County, the Department contends that Appellants caused or allowed the 

discharge of mine drainage from the site in violation of 25 Pa.Code §87.102 

and that Appellants' failure to contest 1986 compliance orders citing these 

violations and Appellants' failure to satisfy their obligation to treat mine 

drainage pursuant to the terms of a 1980 amended Consent Decree (Amended 

Consent Decree) in Commonwealth Court establish these violations. The Depart­

ment also offers the affidavit of Richard Stempeck to establish these viola­

tions. Asserting that these violations compel bond forfeiture, the Department 

contends that the entire acreage was affected and that it, therefore, is 

entitled to summary judgment on the propriety of its forfeiture of the $12,650 

surety bond posted for this permit. Appellants do not dispute the 

Department's contentions regarding violations of the Amended Consent Decree. 

With regard to the unappealed compliance orders and the bond release denial, 

Appellants assert that their counsel did not receive copies of the orders. 

And, finally, Appellants argue that the unappealed compliance orders and bond 

release denial cannot be used as the basis for the entry of summary judgment 

in the Department's favor because these events occurred long after the 

forfeiture. 

We will initially address Appellants' argument that the entry of 

summary judgment in the Department's favor on MP No. 847-6 is inappropriate 

because it is based upon evidence gathered long after the forfeiture. In 

particular, Appellants object to the Department's contentions regarding the 
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,''' 

t,~a6 compliance .orders and the 1985 completion report denial.J Tfle Envir­

onm.ent.al Hearin:g; Board Act, the Act of July 1:3, 198.8., P.L. 530,. 35 P •. S .•.. 

§7511 ert s~q., a,lild its predecessor statute, §itf921-A of the Administrative, 

Code, the Act 0fl April 9, 1929, P .L. 177, as amended, 71 P .S .. §510-21 ,. 

empower the. Boar:d\ to conduct a de novo review of' the D.epartment' s actions. The· 

Commonwealth Cou·rt interpreted the nature of tHat de novo review in Warren 

Sand and Gravel Co., Inc. w. Commonwealth, Jlepartment of Environmental' 

Res.ources., 20 Pa .. emwlth 186, 341 A.2d 556 (1979~),. as imposing a duty upon the. 

Board to determi:ne whether the Department's' a'Ct ion can be susta i.ned or 

su.pported by the evidence taR en by the Board. 4: The Board's dec is i.ons have: 

b.een consistent with the conc.ept o.f review set forth in Warren Sand and\ 

Gravel. In Township of Salford et al. v •. D.ER and Miqnatti. Construction 

Company, 19.78 EHB 62, 77, we held that in reviewing a Department action we 

were not restricted to a review of the Department's determination and allowed1 

expert testimony not. developed prior to the Department's action. Similarly, 

in Pennsylvania Game Commission v. DER et al., 1985 EHB 1, 19, we sustained 

the issuance of a'solid waste permit where the Department sought to support it 

with a re~evaluation of the. data on which its decision was based. And, in 

Melvin D. Reiner v. DER, 1982 EHB 183, we sustained the Department's 

forfeiture of surface mining bonds on the basis of reasons set forth in the 

Department's pre~he~ring memorandum and evidence concerning the condition of 

3 The. 1985 completion report denial also pertained to MP No. 847-6(A), but 
it is unnecessary to address this contention for the reasons stated, infra. 

4 "In cases such as this, the Board is not an appellate body with a 
limited· scope of review attempting to determine if DER's action can be 
supported by the' evidence received at DER's fact-finding hearing." 341 A.2d 
at 565. 
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the site at the time of the hearing. We see little difference between the 

Reiner appeal and the matter now before us. 

Here, we believe that the Consent Decree at No. 1015 C.D. 1978 

approved by the Commonwealth Court on June 21, 1978 (Exhibit L to the 

Department's motion for summary judgment); the contempt proceedings initiated 

by the Department against Appellants for their failure to abide by the Consent 

Decree which resulted in the Commonwealth Court's order of November 29, 1978 

(Exhibit K to the Department's motion for summary judgment); and the contempt 

proceedings initiated by the Department on April 3, 1980, as a result of 

Appellants• alleged failure to comply with the Commonwealth Court's order of 

November 29, 1978, which culminated in the Amended Consent Decree of October 

21, 1980, all provide adequate bases for the Department's bond forfeiture. 

The Consent Decree, the Commonwealth Court's November 29, 1978, order, and the 

Amended Consent Decree all recognize Appellants• failure to perform the 

required reclamation on MP No. 847-6.5 Indeed, it appears that Appellants 

did not contest the fact that they had failed to perform their reclamation 

obligations, but rather, offered their lack of assets and related bankruptcy 

proceedings as justification for their failure to comply with the Commonwealth 

Court's November 29, 1978, order. Thus, we need not even address the allega­

tions of the Department regarding Appellants• failure to perform reclamation 

by May 15, 1981, as required by the Amended Consent Decree, because 

Appellants• other actions/inactions were, in and of themselves, sufficient to 

warrant forfeiture of the bond. 

Furthermore, Appellants• response to the Department's motion for 

summary judgment leads to the conclusion that summary judgment in the 

5 Also MP Nos. 847-6A, 847-8, and 847-8A. 
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Department's fav£or is warranted. When a summary judgment motion is filed, itt 

J'S unnecessary for the no.n-moving party to formally respond or file oppos in:g 

affi.da,vits if trh(e non-moving party is satisfi;e:d it can defeat the motion on 

its merits. Wd,;mht v. North American Life Assur. Co., 372 Pa.Super .• 272., 539 

A.2d 434 (1988}. But., Pa.R.C.P. No. 1035(d) provides that: 

.• ·.when a motion for summary judgment is made and 
supported as provided in this rule, an adverse 
party may not 'riest upon the me.re allegations or 
denials of his pleading, but his responsef by 
affidavits, or as otherwise provi .. cled in this rule, 
must set forth .specific facts sh·owing that there 
is a genuine issue for trial. If he does not so 
re$pond, summary judgment, if a~propriate, shall 
be entered against him . 

. With regard to 'MP No. 847-6, Appellants did not dispute the Department's 

c:ontentions in Paragraph 23 of Section 11-T of the motion for summary 

judgment that Appellants had failed to complete the reclamation for MP No. 

847-6 required by the Amended Consent Decree; this contention is supported by 

Inspector Stempeck's affidavit (Exhibit 5 to the Department's motion fof 

summary judgment). The Amended Consent Decree, as we have previously stated; 

came about as a result of contempt proceedings initiated by the Department i~ 

response to Appellants' failure to abide by the Commonwealth Court 1 s order of 

November 29, 1978. The failure to reclaim is a violation of Appellants' 

permits, SMCRA, and the rules and regulations adopted thereunder and, 

therefore, forfeiture of the bond was mandated by §4(h) of SMCRA. 

Liability under the bond posted with MP No. 847-6 accrues in propor­

tion to the acreage affected (Exhibit N to the motion for summary judgment). 

Appellants have not disputed the allegation in Paragraph 12 of Section 11-T of 

the Department's motion which is supported by Inspector Stempeck's affidavit 
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(Exhibit S to the Department's motion for summary judgment) that the entire 

acreage of MP No. 847-6 was affected. Therefore, the Department is entitled 

to forfeiture of the entire bond amount. 

MP No. 847-6(A) 

With regard to its forfeiture of the $5000 surety bond posted with 

MP No. 847-6(A), the Department argues that it is entitled to summary judgment 

because of Appellants' admission that topsoil was not spread on the area 

encompassed by MP No. 847-6(A) (Appellants' Response to Request for Admissions 
' 

No. 31), Appellants' failure to appeal the Department's 1985 denial of 

Appellants' 1977 request for bond release, and Appellants' failure to comply 

with the Amended Consent Decree. The Department also offers the 1988 

affidavit of an inspector to establish the existence of these violations. 

Appellants contend that the Department failed to establish that its forfeiture 

was justified at the time the Department took the action. We do not agree. 

Although Appellants' failure to comply with the Amended Consent 

Decree justified bond forfeiture, Appellants had committed violations long 

before the May 15, 1981, deadline in the Amended Consent Decree. The Depart­

ment's Request for Admissions was filed with the Board on March 31, 1980, as 

an attachment to a petition for discovery. The Board granted the Department's 

petition in an April 25, 1980, order and Appellants responded to the request 

on or about June 2, 1980, the date of Robert L. Snyder's affidavit verifying 

the Appellants' responses. In responding to Request No. 31, Appellants 

admitted that no topsoil was spread on MP No. 847-6(A) (Exhibit T to the 

Department's motion for summary judgment) and, therefore, since this is a 

violation of 25 Pa.Code §§87.140-87.145, the Department was mandated to 

forfeit the bond posted with MP No. 847-6(A). Morcoal v. Commonwealth of 

Pennsylvania, Department of Environmental Resources, 74 Pa.Cmwlth 108, 459 
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A.2d 131>.3 (1918'3),. Although liability ·und:er the bond posted wtth ·MP iNm. 

t,$?f7..;6(A) .acc.ru:e1s per acre af.fected, there is a minimum liab.ility ot'tsoao 
under the bond <(Exhibit ·u to the Department':s ~motion for summary judgme.nt) 

and, conse.quentt:ly, it was not necessary for '>tlhe Department to estab 1 ish tlile 

acreag.e affected on MP No. 847-6(A). Therefil'l>:r:e, since there is no genulrne 

issue of mater.i;al fact regarding Appellants' failure to reclaim and the 

Department is entitled to jud!gment as a matter of law both a·s to the propr.ie~y 

and amount of ithe bond forfertture, we wi 11 .gr.:ant the Department's mot ion for 

:summary judgment with respect to MP No. 847-6(!Al~ 

'MP Nos. 847-8 and 847-8A 

With respect to MP Nos. 847-8 and 847-'8A, the Department argues tha·t 

it is entitled to summary judgment because Appellants failed to adequatel;y 

backffll and regrade the permit areas concurrent with mining, faile;d t!o 

complete reclamation in accordance with the approved reclamation ·plan;s 

incorporated in the permits, allowed water to accumulate in open pits, did not 

properly dispose .of acid-forming materials, and did not limit the length of 

open cuts to a maximum of 1500 linear feet. The Department further contends 

that Appe 11 ants affected 28 of the 30 acres encompassed by MP No. 847-8 and 1!5 

of the 59 acres encompassed by MP No. 847-8A, and that because Habil ity under 

the bonds accrues in proportion to the acreage affected, the Department is 

entitled to forfeit $28,000 of the $30,000 surety bond posted for MP 847..;8 and 

' 
$15,000 of the $59,000 surety bond posted with MP No. 847-8A. In responding 

to the Department's motion, Appellants did not dispute these contentions 

(which were set forth in Paragraphs 17 and 26 of Section III-N of the Depart;. 

ment's motion for summary judgment and supported by Inspector Odenthal's 
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affidavit (Exhibit AA to the Department's motion for summary judgment)), but 

rather objected on the basis that these events occurred after the forfeiture 

of the bonds. 

For the reasons explained, supra, we reject the Appellants' 

arguments concerning the use of post-forfeiture evidence. In addition, 

Appellants' responses to the Request for Admissions were dated June 2, 1980, 

and therein Appellants admitted that three acid impoundments existed on MP No. 

847-8 (Request for Admission No. 35) and that there was no backfilling 
' 

equipment on the site of MP No. 847-8 (Request for Admission No. 36). And, 

finally, Appellants failed to specifically dispute the contentions regarding 

MP Nos. 847-8 and 847-8A in Paragraphs 17 and 26 of Section III-N of the 

Department's motion for summary judgment and in Inspector Odenthal's 

affidavit, which the Department offered in support of the contentions in 

Paragraph 17 of Section III-N of its motion. Indeed, because Pa.R.C.P. No. 

1035(d} requires the non-moving party to respond and set forth facts showing 

that there is a genuine issue of fact for trial, Paparelli v. GAF Corp. 379 

Pa.Super.62, 549 A.2d 597 (1988), and Appellants have failed to do so, we 

must conclude that there are no genuine issues of material fact regarding the 

conditions on the site. These conditions constituted violations of the terms 

and conditions of MP Nos. 847-8 and 847-8A and MOP No. 3075SM5, the Clean 

Streams Law, SMCRA, and the rules and regulations adopted thereunder. 

Consequently, the Department was mandated to forfeit the bonds. 

Appellants also have not disputed the Department's allegations 

regarding the acreage affected on MP Nos. 847-8 and 847-8A; these allegations 

were set forth in Paragraph 26 of Section III-N of the motion and supported by 

Inspector Odenthal's affidavit (Exhibit AA to the Department's motion for 

summary judgment). As a result, Pa.R.C.P. No. 1035(d} compels us to conclude 
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that there is no genuine issue of material fact regarding the acreage .affected 

orl MP Nos. 847-~Land 847-SA., Because liability under the bonds accrues based 

on the· acreage affected (Appellants' Response to Paragraphs 60 and 6.6 of the 

Department's Requ,est for Admissions Directed to AH and RS Coal Corporation -

First Set)6 the Department is entitled to forfeit $28,000 of the $30,000 

surety bond for MP No. 847-8 and $15,000 of the $59,000 surety bond for MP No. 

847-8A. 

Since we have already dismissed the ap.peal as it relates to MP Nos. 

847~4(A) and 847-5 as moot and are now granting summary judgment in the 

Dep~rtment's favor on MP Nos. 847-1(A), 847-6, 847-6(A), 847-8 and 847-8A, the 

only remaining portions of the appeal relate to MP Nos. 847-2 and 847-2(A).7 

6 The responses were verified by Robert L. Snyder. 

7 The Depattment advised us on January 19, 1988, in its letter 
transmitting this motion for filing that it would be filing a document 
evidencing th·e ami. cable resolution of the appea 1 as it related to these two 
mining permits. No such dbcument has been filed. 
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AND NOW, this 27th day of April, 1990, it is ordered that: 

1) The Department of Environmental Resources' motion for summary 

judgment is granted with respect to MP Nos. 847-1(A), 847-6, 847-6(A), 847-8, 

and 847-8(A); and 

2) On or before May 29, 1990, the parties shall advise the Board 

whether they have amicably resolved the appeal as it relates to MP Nos. 847-2 

and. 847-2(A). 

ENVIRONMENTAL HEARING BOARD 

~w~ LING 
Administrative Law Judge 
Chairman 

RO~-
Administrative Law Judge 
Member 

;fuy~~7tfzp~ 
Administrative Law Judge 
Member 

. 
ministrative Law Judge 

ember 

Member Richard S. Ehmann did not participate in this decision. 

DATED: April 27, 1990 

cc: See next page 
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CITY OF HARRISBURG 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
101 SOUTH SECOND STREET 

SUITES THREE-FIVE 
HARRISBURG. PA 17101 

717-787-3483 
TELECOPIER 717-783-4738 

M. DIANE SMITI­
SECRETARY TO THE BO 

v. EHB Docket No. 88-120-F 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES : Issued: 
and PENNSYLVANIA FISH COMMISSION, Intervenor 

Apri 1 30, 1990 

OPINION AND ORDER SUR 
NINE MOTIONS REGARDING DISCOVERY 

By Terrance J. Fitzpatrick, Member 

Synopsis 

The Board issues an Opinion and Order resolving nine motions which 

the parties have filed during the course of the discovery process. DER is 

compelled to provide information which relates to its actions upon other 

requests for Certification pursuant to Section 401 of the Federal Clean Water 

Act, 33 USC §1341. DER need not, however, provide to the City copies of its 

files regarding these other actions--DER is only required to allow the City to 

inspect the files. DER is also compelled to provide information, both 

documents and deposition testimony, regarding its policies and procedures for 

deciding Certification requests generally, and the City 1 s request in 

particular. Information regarding these policies and procedures is relevant, 

and discovery of this information is not barred by the Attorney-Client 

privilege, the Attorney Work Product privilege, or the Deliberative Process 

privilege. 
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The City will be compelled to provide copies of documents which it 

allowed DER's cou,nsel to inspect. However, DER mu;st comply with the Rules of 

Civil Procedure relating to non ... parties to obtain discovery of other documents 

,in the possessioni of Acres International Corp. Acres is entitled to be 

,represented by it:s own counsel in this proceeding:. The City will not be 

compelled to bring to the deposition of the proje'ct's manager all files and 

documents which "touch or concen11" the project since this request is overbroad 

and unduly burdensome. 

Finally, the discovery period will be extended to July 20, 1990. 

OPINION 

This proceeding involves an appeal by the City of Harrisburg (City) 

from the denial by the Department of Environmental Resources (DER) of the 

City's request for water quality certification pursuant to Section 401 of the 

Federal Clean Water Act, 33 USC §1341. The project for which the City sought 

certification is the Dock Street Dam and Lake Project, a proposed hydro­

electric dam to be constructed acros.s the Susquehanna River. 

The procedura 1 status of this case can be summarized as follows .1 

On October 6, 1988, we issued an opinion and order granting fn part, and 

denying i~ part, the City's motion t~ limit issues. The practical effect of 

this ruli.ng was to bar DER from introducing evidence _in support of three 

grounds which DER had re 1 ied upon in its denial letter--the inundation of 

wetlands, the effect of the project on fish migration, and the effect on 

aquatic resources resulting from physical changes in the river. On March 29~ 

1989, we issued an opinion and order which denied DER's request that we 

reconsider our earlier decision. These. rulings on the scope of the issues are 

1 For a. more complete recitation. of the procedural history, see Ci.ty of 
Harrisburg v'. DER, 1989 EHH 365, 1989 EHB 3J3:. 



pending before Commonwealth Court. Commonwealth, DER v. City of Harrisburg, 

966 C.D. 1989. In the meantime, the parties have engaged in the process of 

discovery to prepare for the hearing before the Board. 

This Opinion arid Order addresses nine motions filed by the parties 

during the discovery process. We will discuss these motions individually. 

1. DER's Motion for Protective Order (filed on November 30. 1989) 

In this motion, DER requests that the Board protect it from all 

discovery by the City directed at five areas: 1) documents prepared by 

counsel for DER regarding the City's request for water quality certification 

(certification); 2) any communications at meetings attended by DER's counsel 

to discuss legal issues, strategies, and tactics regarding the City's request 

for certification; 3) documents regarding DER's policy on certification 

decisions; 4) any communication at meetings concerning DER's policy on 

certification decisions; and 5) any requests for information regarding DER's 

decisions on other requests for certification. DER asserts that it should be 

protected from discovery in these areas based upon the Attorney-Client 

privilege, the Attorney Work Product privilege, that supplying copies of the 

documents would be unduly burdensome, that the information sought is neither 

relevant nor likely to lead to discovery of relevant information, and that the 

information sought is protected by the Governmental Deliberative Process 

privilege. 

The City filed a response. The City argues that neither the 

Attorney-Client privilege nor the Attorney Work Product privilege protects 

communications (oral or written) regarding DER's handling of certification 

requests in general, or the City's request in particular. The City contends 

that it is entitled to discover information regarding the Department's 

decision-making process. The City also argues that information regarding 
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oth:er certifi~cation decisions; by DER is relevant because the City ts. a:lleg.fng 

th9-'t DER engaged iin discriminatory enforcement, criting, Tenth Street Bui ldinq, 

Corp. v. DER, 198'P EHB 151, 154. Furthermore,. the: City points. out that. 

supplying this inf;ormation would not be undu.ly bu'rdensome because the City 

would be willing t:0' go· to DER' s regional offi.ces: to inspect the files and COJ?:Y 

documents. Finally, the City contends that the Board does not recogniz.e· the 

va,l idity of the Deliberative Pt1ocess privilege. 

Discovery in Board pro:ceed.ings is governed by the Pennsylvania Rules 

of C.i v il Procedul'le·. See 25 Pa. Code §21.111. In· g.enera l terms, discovery fs, 

avai.lable regarding. any information., not privileged, which is relevant to the· 

subject. matter of the proceeding. Pa. R.C.P. 40.03.1. Relevance. is construe.d 

broadly for purpo.s:es of discovery. Texas Eastern Gas Pipeline Co. v. DER, 

1989 EHB 186, 187. Regardle.ss of relevance, Rule 4011(b.) bars discovery whJch 

wou.ld cause "unreasonable .... burden or expense." 

With reg~rd to information concerning DER's decisions on other 

requests. for certification, we fi.nd that this information may be discov.ered by 

the. City. Board precedent indicates. that information concerning other 

de.c.i s ions by DER. may be relevant. where a party ra·i ses the argument that DER''s;. 

action was d.iscriminatory or arbitrary and capric.ious. Tenth Street. Building; 

Corp. v. DER, 1987 EHB 151, 154, DER v. Texas Eastern Gas Pipeline Co.,. 1989' 

EHB 186, 188, 191. However, we do agree with DER that it would be unduly 

burdensome to require it to p.roduce copi.es of all of this material to the 

City.. Instead,. DER should make its files on. other certification dec.isions 

available to the City for inspection. If those files are in DER's regional 

offices, DER need only make them available at those regional offices.. to· the 

extent the City wishes to depose DER employees on other certificati-on: 

decisions~ it may do so1 but DER need not bring the files to the depositinns 
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and the employees need not review these files prior to the depositions. 

The other categories of information DER seeks to protect are similar, 

and we will discuss them together. DER seeks to protect from discovery any 

communication within DER regarding the policy for reviewing certification 

requests. DER also seeks to protect any communication, oral or written, to or 

from its counsel regarding DER's decision on the City's request for 

certification. 

The Deliberative Process privilege does not apply here because this 

privilege is not recognized in Pennsylvania. Commonwealth. DER v. Texas 

Eastern Transmission Corp., ___ Pa. Commonwealth Ct. ___ , 569 A.2d 382 (1990). 

The Attorney-Client privilege does not apply to the information 

described in DER's motion. This privilege applies only to confidential 

communications made to an attorney by his client. See, 42 Pa. C.S. §5928. 

The purpose of the privilege is to aid the administration of justice by 

encouraging clients to divulge information to attorneys. Cohen v. Jenkintown 

Cab Co., 238 Pa. Superior Ct. 456, 357 A.2d 689 (1976). Communications from 

DER personnel to DER lawyers regarding the City's request are not privileged 

because they are not confidential communications from a client to an attorney. 

When DER's lawyer's contribute to a DER adjudicatory decision, their function 

cannot be separated from that of DER itself. In such a case, the lawyers are 

but one of the different types of specialists who may contribute to the 

decision, and communications to lawyers which are part of this process could 

no more be assumed to be privileged than other communications between agency 

personnel. The same can be said with regard to communications to DER lawyers 

concerning the policy for reviewing certification requests generally •. When 

DER's lawyers contribute to formation of DER's policies, their function cannot 

be separated from that of the Department itself. Moreover, if the purpose of 
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the privilege is to aid the adm'inistration of ju:stice, it is doubtful whether 

that purpose is adtvanced by shielding from public view communications 

concerning the sta,ndards whi.ch DER applies to ce,rtification requests in 

general, and which: DER applied to the City's reque:st in partkular.2 

We also reject DER's assertion of the Attorney Work Product privileg.e 

to the extent DER attempts to use this privilege to shield its adjudicatory 

decision-making process. This privilege applies to "disclosure of the mental 

impressions of a party's attorney or his conclusions, opinions, memoranda, 

notes or summaries, legal research or legal theories ••.• " Pa. R.C.P. 

4003.3. To the extent an attorney employed by a government agency contributes 

to an adjudicatory decision, the attorney's function .cannot be separated from 

the client's function of rendering a decision. In this situation, rather than 

acting as the client's legal representative, the attorney is acting in a role 

which cannot be separated from the role of the client.3 

In summary, we wi 11 deny DER' s mot ion for protective order, exce'pt 

that DER need only provide access to its files concerning other certification 

requests. 

2 In determining whether protecting these communications aids the 
administration of justice, we note the General Assembly's statement that the 
public's ability to "witness the deliberation, policy formulation and 
decisionmaking of a.gencies is vital to the enhancement and proper functioning 
of the democratic process and that secrecy in public affairs undermines the 
faith of the public in government .••• " Section 2 of the Sunshine Act, Act 
of July 3, 1986, P.L. 388, No. 84, 65 P.S. §272(a). 

3 Ou:r ruling here should not be construed as saying that DER may never 
assert the Attorney-Client and Attorney Work Product privileges. We are only 
saying that DER may not use these privileges to prevent disclosure of its 
adjudicatory decision-making processes. 
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2. The c;ty's Mot;on to Compel Answers to Interrogator;es (f;led 
December 19, 1989). 

The City's motion and DER's response raise many of the same issues 

which were involved in DER's motion for protective order. The City has moved 

to compel DER to answer interrogatories to which DER had filed objections. 

Those objections fall into five categories: 

1) A general objection to all the interrogatories 
to the extent they seek information received or 
obtained after DER issued its decision denying 
certification. 

2) That the information sought is subject to the 
Attorney-Client and Attorney Work Product privi­
leges. (Interrogatories 7(a) & (b), 8(a) & (b), 
9, 10, ll(e)(2) & (5), ll(h), 12(a)-(c), 14(c) & 
(d), 15, 18(a)-(g), and 27(a)-(e)). 

3) That the information sought is subject to the 
Deliberative Process privilege (Interrogatories 
7(a) & (b), 8(a) & (b), 9, 10, 11(e)(2) & (5), 
ll(h), 12(a)-(c), 14(c) & (d), 15, 18(a)-(g), and 
27(a)-(e)). 

4) That the information sought is neither 
relevant nor likely to lead to discovery of 
relevant information. (Interrogatories 16(a)-(c), 
17(a) & (b), 18(a)-(g), 19(a) & (b), 20(a)-(c), 
21, 24(a)-(c), 32(a)-(d), 33(a)-(c), 37(f), 
42(f), 46(b) & (c), 53, 54, and 56(a)-(f)). 

5) That supplying the information sought would be 
unduly burdensome. (Interrogatories 15, 16(a)-(c), 
17(a) & (d), 18(a)-(g), 21, 23(a)-(c), 24(a)-(c), 
33(a)-(c), 40(a)-(f), and 46(b) & (c)). 

DER's first objection is that it should not be compelled to divulge 

information which it received or obtained after it issued its decision to deny 

the City's request for certification. DER argues that under Section 401 of 

the Federal Clean Water Act, 33 USC §1341, and under the rules of the Federal 

Energy Regulatory Commission (FERC) at 18 CFR §4.38(e)(2), its decision on the 

City's request for certification was required to be issued within one year of 
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its receipt of that request. Thus, the argument goes, information received 

after that date is irrelevant because it could not have been reviewed by DER 

in reaching its decision. The City argues that information received or 

obtained by DER after DER's decision is relevant because the Board cohducts 

its hearings de novo, citing Warren Sand & Gravel Co., Inc. v. DER, 20 Pa. 

Commonwealth Ct. 186, 341 A.2d 556 (1975). 

We agree with the City that information acquired after DER's 

decision is relevant due to the Board's de novo review powers. See 

Pennsylvania Game Commission v. DER, 1985 EHB 1. It is the Board's duty to 

determine whether DER's action can be sustained based upon the evidence put 

before the Board, not based upon whatever evidence DER might have had before 

it. Warren Sand & Gravel, 341 A.2d at 565. DER has not established an 

exception to this rule. DER is arguing, in essence, that the time limit in 

Section 401 affects not only the timing of DER's decision, but also the 

substantive review powers of the Board. There is nothing in Section 401 which 

indicates a Federal intent to alter the appeal procedures established by state 

law for reviewing DER's decision on certification. Nor does the fact that DER 

must issue a decision within one year limit, by implication, the Board's 

authority to consider evidence arising after DER's decision. 

With regard to DER's objections based upon the Attorney-Client and 

Attorney Work Product privileges, our discussion in the previous section 

regarding DER's motion for protective order also applies here. DER's 

objections based upon these privileges lack merit. 

DER's objections based upon the Deliberative Process privilege lack 

merit because that privilege is not recognized in Pennsylvania. Commonwealth, 

DER v. Texas Eastern Transmission Corp., Pa. Commonwealth Ct. ___ , 569 

A.2d 382 (1990). 
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DER's objection that certain interrogatories seek irrelevant 

information also lacks merit. As we stated above, DER's actions on other 

requests for certification are relevant, or they may lead to relevant 

evidence, in light of the City's argument that it has been treated in an 

arbitrary and capricious manner.4 

Finally, with regard to DER's objection that answering certain 

interrogatories would be unduly burdensome, we agree that DER need not compile 

information on other certification requests. As we stated above, the City can 
' 

inspect DER's files on these other requests. Similarly, we will not require 

DER to compile information regarding other river systems which may have 

"dissolved oxygen fluctuations." (Interrogatory 46) If the City wishes to 

question DER employees about this during depositions, it may do so. However, 

we will not require DER to review its files for this information. 

3. The City's Motion to Compel Deposition Testimony (filed January 19, 1990). 

In this motion, the City seeks to compel the deposition testimony 

of DER employees Edward Brezina, James D. Miller, and Peter Slack. At the 

direction of counsel, these witnesses refused to answer questions during their 

respective depositions regarding meetings to discuss DER's standards and 

policies regarding certification requests in general, and regarding the City's 

request in particular. The grounds asserted for the refusal to answer were 

the Attorney-Client privilege, the Attorney Work Product privilege, and the 

Deliberative Process privilege. 

Our ruling here is controlled by our discussion above. DER's 

assertion of these privileges lacks merit. Therefore, we will grant the 

4 Our conclusion that information regarding other certification requests 
and DER's action, or inaction, with regard to. other projects is discoverable 
should not be construed as a conclusion that all of this information will be 
admissible as evidence at the hearing. 
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motion to compel.s 

4. The City's Motion to Compel Deposition Testimony (filed February 20, 1990L 

In this motion, the City moves to compel the depositionc testimony 

of Michael Packard, Chief of the Hydroelectric Power Section, Bureau of Water 

Resources Management. At the direction of counsel, Mr. Packard refused to 

answer questions regarding DER's review of and action upon other certification 

requests. In addition, the City points out that Mr. Packard did not bring to 

the deposition, as requested by the City, documents and files relating to 

other certification requests and other FERC-licensed projects which he had 

reviewed. DER defended its actions at the deposition by asserting that 

information regarding DER's review of other certification requests was 

irrelevant. 

As discussed above, DER's actions upon other certification requests 

are relevant, or at least may lead to discovery of relevant information. 

Therefore, the City was entitled to ask questions regarding these other 

actions. We will not, however, require Mr. Packard to bring with him to the 

deposition DER'sfiles regarding other certification requests he has reviewed. 

If Mr~ Packard has any personal files in his possession which relate to his 

work on these other actions, he should bring those files. If he does not have 

any such work files, he need not bring any files to the deposition. 

5 We t,ake special note of the questioning of Mr. Miller described in 
paragraph 10 of the City's Motion. The question asked--"Do you recall which 
interrogatories you answered for the Department?--is not objectionable because 
it does not ask Mr. Miller to relate any communication involving DER's 
counsel. However, if this questioning had gone into the substance of a 
conversation between Mr. Miller and counsel, it might have been subject to a 
privilege claim. Communications relating to answering interrogatories, unlike· 
the communications discussed earlier in this opinion, are not part of DER's 
decision-making process. They are part of DER's defense of its decision. 
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6. DER's Motions (two) to Compel Production of Documents (filed, respectively, 
on March 8 and March 20. 1990). 

In the first motion, filed on March 8, 1990, DER seeks an order 

compelling the City to produce all records held by Acres International Corp. 

(Acres), a consultant employed by the City, regarding the project. DER 

alleges that it made arrangements with the City for DER's counsel to travel to 

Acres' offices in Amherst, New York to inspect records which DER had originally 

sought when it served its first set of interrogatories and requests for 

production of documents on the City. DER alleges that the City had agreed to 

produce for inspection all records held by Acres concerning the project. But 

DER contends that when it inspected the files, it realized that certain 

documents had not been produced. When it questioned the City about this, the 

City produced a letter which listed categories of documents which had been 

withheld. In addition to these documents, DER also alleges that other 

documents not described in the City's letter were withheld. DER contends that 

the City's letter listing the documents withheld and the reasons therefore 

fails to either identify any specific documents or to clearly articulate the 

reasons why the documents are not being produced. Furthermore, DER argues 

that many of the withheld documents are back-up material to the City's FERC 

application, and that any privilege claim as to these documents has been 

waived since the entire FERC application, and significant supporting 

documents, have already been supplied to DER. 

DER's second motion to compel, filed on March 20, 1990, also 

involves documents in the possession of Acres. DER asserts that, as part of 

its agreement with the City, DER's counsel would inspect the documents in 
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Acres' office, and DER's counsel would mark documents for copying by Acres.6 

DE~ ,asserts that the City has reneged on this agreement by refusing to provide 

copies of certain documents which DER's counsel marked for copying. 

The City filed a single response to both of these motions to 

compel. The City asserts that the motions are flawed because, under Pa. 

R.C.P. 4009, DER must state specifically what documents it is requesting in a 

"request for production of documents" before it files a motion to compel. The 

City also argues that many of the documents withheld are neither relevant nor 

likely to lead to discovery of relevant evidence. Finally, with regard to 

DER's March 20 motion, the City argues that its agreement with DER regarding 

copying of documents in Acres' office was based upon an "assumption of good 

faith" on the part of DER, and that DER has breached that good faith by asking 

for copies of irrelevant documents. 

We will address DER's March 20 motion to compel first. The motion 

will be granted. The City has waived whatever rights it had with regard to 

specific identification of documents or relevancy when it allowed DER's 

counsel to inspect the documents.? If anyone committed a breach of good 

faith here, it was the City, not DER. 

With regard to DER's March 8 motion to compel, we will deny that 

motion. We are uncertain exactly what the agreement was between DER and the 

6 DER contends that this agreement was an "agreement of counsel" pursuant 
to Pa. R.C.P. 4002, which permits parties to litigation to depart from formal 
discovery procedures where counsel agree to do so. 

7 As we will explain in the next section, the City and Acres are different 
entities, and Acres is entitled to retain its own counsel regarding discovery. 
However, it is clear that Acres' interests were being represented by the City 
at the time DER inspected the documents in question, and by allowing the 
inspection of its documents, Acres, as well as the City, has waived any 
objections to producing copies of the documents. 
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City regarding production of documents in the possession of Acres.B 

Moreover, as we will address in the next section, Acres has decided that in 

the future it will represent its own interests in discovery matters. In 

addition, there is nothing to indicate that Acres has waived its objections to 

release of these documents, unlike the documents involved in the 

March 20 motion. Therefore, if DER wishes to pursue these documents, it 

should follow the rules of civil procedure applicable to discovery of a 

non-,party. 

7. DER's Motion to Quash the Entry of Appearance of Counsel for Acres 
(filed March 28, 1990). 

DER filed this motion after the law firm of Malatesta, Hawke, and 

McKeon filed an entry of appearance to represent Acres in the discovery 

process. In support of its motion, DER asserts that the Board's 

rules--specifically, 25 Pa. Code §§21.21-21.23--contemplate that only a 

"party" may appear before the Board. DER argues that since Acres is not a 

party, counsel for Acres may not file an entry of appearance. 

Acres filed a response opposing DER's motion. Acres argues that 

the Board's rules provide that a "person" may be represented by an attorney in 

a proceeding. See 25 Pa. Code §21.22(a). Acres asserts that if the Board had 

intended that no one except a party could be heard before the Board, that the 

regulation governing appearances by attorneys would have been limited to 

appearances on behalf of "parties" rather than "persons." Moreover, Acres 

contends that the Rules of Civil Procedure provide for different methods of 

8 Rule 4002, Pa. R.C.P., allows agreements among counsel regarding 
discovery. To eliminate uncertainty over such agreements, the Explanatory 
Note to Rule 4002 advises counsel to confirm such agreements in writing. 
There is no indication that the agreement referred to here was reduced to 
writing. 
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dl~covery for pa1rtties and for non,;.parties. See'M..:.. Rule 4007.1(d). 

Tbe-r.efore, Acres argues that non-parties have a ·right to be represented by 

their own counsel since their own interests are at stake. 

We agre·e that Acres may be represente·d by its own counse 1 in 

discovery matters,, and that the Rules of Civil P·rocedure regarding discove~y 

of non-parties should be applied to it. The.refore, we will deny DER's motion 

to quash the entry of appearance of couns·e 1 for Acres. 

We feel ·compelled to add certain comments due to the novelty of 

this situation. Both the City and DER seemed to assume until very recently 

that for purposes of this proceeding, the City and Acres were one and the 

same. This is consistent with the statement in the City's Brief to 

Commonwea 1 th Court ( f i 1 ed October 16, 1989, p. 2) that Acres was retained 'by 

the City to 11 provide overall management for the licensing and construction of 

the Harrisburg Hydroelectric Project ..•. 11 However, in their responses to 

DER's motion, the City and Acres describe Acres• status simply as that of a 

consultant to the City. These statements raise the question of exactly what 

role Acres is playing here. 

We hope that we are not forced to examine this issue in more 

deta i 1, and we expect that Acres wi 11 camp ly with the Board • s orders even 

though it may not be subject to the Board's 11 in personam jurisdiction" (Acr.es' 

Response, note 4). While we will require DER to comply with the procedure~ 

for discovery of non-parties with regard to Acres, we do not believe that DER 

should be disadvantaged as to the substance of discovery simply because the 

majority of the documents relating to the City's case are in the possession of 

an out-of-state entity. If difficulties arise as to discovery of Acres' 

documents, we may be forced to consider 1 imiting the City• s use of Ac.res' 

employees as witnesses at the hearing. 
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8. The City's Motion for Protective Order (filed March 20, 1990). 

In this motion, the City takes exception to the Notice of 

Deposition which DER issued for Daniel Lispi, manager of the project for the 

City. This Notice stated that Mr. Lispi should bring with him "any and all 

files and documents in his possession, or in the possession of the City of 

Harrisburg, which in any way touch or concern the proposed Dock Street Dam and 

Lake Project." The City contends that this request is overly broad, 

burqensome, and is not calculated to lead to discovery of relevant evidence. 

The City contends that Mr. Lispi's and the City's files contain much material 

that has nothing to do with the nine reasons DER cited in its letter denying 

the City's request for certification. The City also contends that the Notice 

would require Mr. Lispi to bring files from Acres' offices in New York.9 

DER did not file a response to the City's motion. 

We will grant the City's motion for a protective order. DER's 

notice of deposition for Mr. Lispi is unnecessarily and unreasonably broad. 

Just as we would not require DER's employees to bring to their depositions all 

of DER's files concerning other requests for certification, we will not 

require Mr. Lispi to bring with him all of the City's files which concern the 

project. DER should draft a more specific, reasonable request. 

9. DER's Motion to Amend Discovery Order (filed February 7, 1990). 

Finally, we must address DER's motion to extend the discovery 

period, which was filed before many of the other discovery motions addressed 

in this opinion. To summarize DER's motion, it requests that the Board extend 

the discovery period from February 1, 1990 to roughly the end of the year, and 

9 This statement is yet another example of the City giving the impression 
that the City and Acres are one entity for purposes of this proceeding. 

456 



tha,t the B<mrd, pl'ar:t for a hearing beginning in May~~ 1991. DER asserts. that it 

plans to conduct roughly 30 addHional depositions:, and that it believes the 

City intends, to conduct 35 additional depositions~. These figures do not 

include any depostiitiions the City might take of Fiisn Commission employees, nor 

do they include ahy depositions the Fish Commiss:iion itself may decide to 

conduct. DER esti~ates that all of these depositians will take one hundred 

and twenty days to· complete, an'd. that at a rate of three days per week, the 

depositions will consume roughly forty weeks. 

The City opposes DER's motion, and reeommends that the period for 

depositions shoul~ be closed as of April 1, 1990- The City contend~ that 

DER's estimates are exaggerated, and that DER is not pursuing discovery in 

good faith. 

We wi 11 extend the discovery period, though not to the extent DER 

seeks. We recognize that discovery in this case is complicated by the fact 

that there is uncertainty over the scope of the issues. But even assuming 

that Commonwealth Court defines the issues as broadly as DER has advocated, it 

is our impression that the total number of depositions which DER estimates it 

and the City wi 11 conduct--sixty-five--is excessive. If the parties could 

complete all of these within a reasonable time, we would not interfere. 

However, we are not compelled to extend the discovery period to the end of 

1990 to accommodate this number of depositions. 

We will extend the discovery period to July 20, 1990. This 

extension is, in itself, longer than the period of seventy-five days which the 

Board usually allows for discovery. We urge the parties to demonstrate more 

reasonableness in completing discovery than has been evident thus far. In 

particular, we urge the parties to prioritize which depositions are most 

important, and to conduct those first. 
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The Board will hold a conference at the end of the discovery period 

to discuss the scheduling of hearings. 

ORDER 

AND NOW, this 30th day of April, 1990, it is ordered that: 

1) DER's motion for protective order, filed on 
November 30, 1989, is denied, except that DER 
need only make its files regarding other 
certification requests available for insp~ction 
by the City. 

2) The City's motion to compel answers to 
interrogatories, filed December 19, 1989, is 
granted, except that DER need not compile 
information on other certification requests, or 
on other river systems which may have dissolved 
oxygen fluctuations. 

3) The City's motion to compel deposition testi­
mony, filed January 19, 1990, is granted. 

4) The City's motion to compel deposition 
testimony, filed February 20, 1990, is granted, 
except that Mr. Packard need only bring to his 
deposition any personal work files regarding 
other requests for certification. 

5) DER's motion to compel production of 
documents, filed March 8, 1990, is denied. 

6) DER's motion to compel, filed March 20, 1990, 
is granted. 

7) DER's motion to quash the entry of appearance 
of counsel for Acres International Corp., filed 
March 28, 1990, is denied. 

8) The City's motion for protective order, filed 
March 20, 1990, is granted. 

9) DER's motion to amend discovery order, filed 
February 7, 1990, is granted in part and denied 
in part. The discovery period is extended to 
July 20, 1990. 
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lO(The Board's order of April 3, 1990, staying 
discovery, is rescinded. 

DATED: Apri 1 30, 1990 . 

cc: Bureau of Litigation 
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DECOM MEDICAL WASTE SYSTEMS (N.Y.), INC. 

M. DIANE SMin 
SECRETARY TO THE BC 

v. EHB Docket No. 89-358-F 
(Consol;dated appeals) 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES Issued: May 3, 1990 

OPINION AND ORDER SUR 
RULE TO SHOW CAUSE 

RAISING ISSUE OF MOOTNESS 

Bv Terrance J. F;tzpatr;ck, Member 

Synopsh: 

An appeal from a DER compliance order does not become moot when the 

Appellant moves its operation to a different site, because the compliance 

order can have an effect upon later decisions by DER regarding civil penalties 

and issuance and renewal of permits. 

OPINION 

This proceeding involves an appeal by Decom Medical Waste Systems 

(N.Y.), Inc. (Decem) from a compliance order of the Department of 

Environmental Resources (DER) dated September 7, 1989.1 In the compliance 

order, DER ordered Decom to cease accepting or storing 11 Special handling 

1 Actually, there are two compliance orders and two appeals involved here. 
The compliance order at issue in the appeal at Docket No. 89-358-F was issued 
to American Environmental Services, Inc. (AES), but the assets of AES were 
transferred to Decem pursuant to an order of the Court of Common Pleas of 
Montgomery County. Based upon the evidence of this transfer introduced at the 
Supersedeas hearing, we issued an order on September 19, 1989 granting a 
motion to substitute Decem for AES. DER had also issued an order to Decom on 
September 7, 1989 because it was uncertain whether Decem or AES had control of 
the facility. Decom appealed this order at Docket No. 89-422-F. On September 
25, 1989, the Board consolidated the two appeals. 
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waste 11 (medical ,waste) at the Decem facility on Delaware Avenue, Philadelphia, 

until it secured ·a permit. DER a 1 so ordered Decem not to remove waste from 

the site until notified by the Department. 

Decem filed a petition for supersedeas with its appeal, and a hearing 

was held on September 15, 1989. On September 19, 1989, the undersigned issued 

an order granting a supersedeas; an opinion in support of the order was issued 

October 5, 1989. The primary b.as is for the supersedeas was th.at the De 1 aware 

Avenue site did not qualify as a 11 transfer facility .. under DER•s regulations 

at 25 Pa. Code §271.1 because, as DER had conced.ed, there was no "bulk 

transfer" of waste occurring at the site. 

After the supersedeas was issued, De com f i1 ed a motion for summary 

judgment. DER filed a Brief opposing Decem's motion. Thereafter, on February 

26, 1990, DER filed a letter with the Board requesting that the Board refrain 

from ruling on the motion for summary judgment because Decem was allegedly 

planning to close the Delaware Avenue site and commence operations at some 

other site in Philadelphia. Decem responded to this letter on March 5, 1990, 

stating that operations had been moved from Delaware Avenue to 2500 Wheatsheaf 

Lane, Philadelphia. On March 12, 1990, Decem filed a second response, this 

time objecting to DER's request and requesting that the Board rule on the 

motion for summary judgment. 

On March 14, 1990, the Board issued a Rule to Show Cause, directing the 

parties to show cause why the appeals at 89-358-F AND 89-422-F should not be 

dismissed as moot in light of the closing of the Delaware Avenue facility. 

The Ru 1 e stated.: 

Although the App~llants state that the operation 
at the Wheatsheaf Lane facility will be the same 
as at the Delaware Avenue facility, it does not 
appear that the Department's September 7, 1989 
order could reasqnably be construed as applying 
to the new facility. 
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Decom filed a response to the Rule, contending that the appeal at 

89-358-F (which involved the order to AES) could be dismissed as moot, but not 

the appeal at 89-422-F (which involved the order issued to Decom). Decom 

argued that if the appeal at 89-422-F is dismissed as moot, it will lose the 

chance to clear its "compliance record" with DER. Decom further argued that 

this result would be unfair because it did not own or operate the facility 

until after DER issued the orders at issue here. Finally, Decom stated that 

DER should withdraw its orders, and that the Board should then dismiss the 

appeals as moot. 

DER filed a response. DER stated that it would not withdraw the 

Decom orders, but that if the appeals were dismissed as moot, and the Board's 

Supersedeas order and DER's orders also were dismissed as moot, the findings 

in DER's orders would not be~ .judicata as to Decom. Thus, DER would retain 

the right to cite Decom for unpermitted activity, and Decom would retain the 

right to appeal such a determination. DER stated that, given this understand-

ing, it would not oppose an order "vacating the Supersedeas and the two 

Commonwealth Orders, and dismissing the pending appeals, as moot."2 

(response, p. 4). 

The Board will dismiss a case as moot when a party no longer has a 

necessary stake in the outcome of the proceeding or when the Board is no 

longer able to grant effective relief. Kerry Coal Co. v. DER, 1988 EHB 755, 

In Re Gross, 476 Pa. 203, 382 A.2d 116 (1978), Commonwealth v. One 1978 

lincoln Mark V, 52 Pa. Commonwealth Ct. 353, 415 A.2d 1000 (1980). With 

2 We do not understand DER's response. If we were to find that this 
controversy is moot, we could only dismiss the appeals as moot, not the 
underlying DER orders. Moreover, if DER does not object to the Board vacating 
DER's orders, then DER could achieve the same result by withdrawing those 
orders itself. 
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negard te enf:or·o~~ent or camp l ian.ce orders by D:ER., the Board has dec] ;jned to 

di,;miss appeals ,a·s moot where the orders under iaApeal could have an impact 

upon s.uhs·equent fD[R actions regarding the issuance and ·renewal of permits., ,an:d 

upon the .ass.essme~t of civil penalties. Kerry, Siupra, Bell Coal Co. v. DER, 

1987 EHB 883, se;e .also, A 1 Hami 1 ton Contracting 1Co. v. Commonwea 1 th, DER, 90 

Pa. Commonwealth Ct. 228, 494 A.2d 516 (1985). 

In the instant case, Decem's compliance record with DER could have 

an effect upon later DER decisions regardi'ng permits and civil penalties. See 

'25 Pa. Code §§271.201(6), 271.412(b)(5). Therefore, under the precedents 

cited above, it does not app.ear that the instant appea 1 s are moot .3 

With regard to Decem's comment that we may dismiss the appeal at 

89-358-F as moot, we decline to do so4 By order dated September 19, 1989, we 

substituted Decem for AES as the Appellant at 89-358-F. Dismissal of this 

appeal would have no practical impact upon this proceeding. 

3 We note that neither party cited any case law regarding mootness, even 
though each party filed two responses. If the parties wish to assist the 
Board in reaching a decision, their energies should be directed toward 
addressing the issues rather than exchanging verbal jabs. 
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ORDER 

AND NOW, this 3rd day of May, 1990, it is ordered that Decom's 

objections to the Board's Rule to Show Cause are sustained, and the Rule to 

Show Cause is discharged. The Board will rule upon Decom's motion for summary 

judgment in due course. 

DATED: May 3, 1990 

cc: Bureau of Litigation 
Attn: Brenda Houck 

nb 

For the Commonwealth, DER: 
Kenneth A. Gelburd, Esq. 
Eastern Region 
For Appellant: 
William H. Eastburn, III, Esq. 
Doylestown, PA 
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M. DIANE SMI1 
SECRETARY TO THEE 

v. EHB Docket No. 88-486-E 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES Issued: May 7, 1990 

Synopsis 

OPINION AND ORDER 
SUR APPELLANT'S MOTION 

FOR PARTIAL SUMMARY JUDGMENT 

In reviewing a Motion For Summary Judgment, Pa.R.C.P. 1035 requires 

that the moving party have shown, via pleadings, affidavits, depositions, 

answers to interrogatories and admissions, that there are no genuine issues as 

to material fact between the parties before summary judgment may be rendered. 

The Motion must be denied where no such showing is made. 

OPINION 

On November 23, 1988~ Monessen, Inc. ("Monessen") appealed various 

portions of NPDES Permit PA001554, as amended by the Commonwealth of 

Pennsylvania Department of Environmental Resources on October 26, 1988 ("1988 

Amendment"). On October 10, 1989, DER issued a further amendment of this 

permit ("1989 Amendment") which modified some of the effluent limitations 

contained in the 1988 Amendment, and Monessen filed an appeal therefrom to 

this Board at Docket No. 89-559-E. 
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Our order of December 15, 1989 consolidated these two appeals at the 

current docket number. 

After ~,hearing on this matter was scheduled and on April 6, 1990, 

Monessen filed both a Motion For Ruling That Ap~pellee Bears A Portion Of The 

Burden of Proof a:nd a Motion For Partial Summary Judgment, with a Memorandum 

of law supporting each. Mone:ssen's Motion for Partial Summary Judgment seeks, 

..... irrespective of which party bears the burden of proof ..... , summary 

judgment finding the 1989 Amendment ..... as unlawful ..... and sustaining 

Monessen's appeal as to the 1989 Amendment. Monessen's Motion asks for this 

judgment for two reasons. Firstly, Monessen contends it should have Judgment 

because of DER's alleged non-compliance with 25 Pa.Code §92.61 in issuing the 

1989 Amendment. Secondly, Monessen argues DER lacked statutory authority to 

modify the 1988 Amendment for the reason for which DER issued the 1989 

Amendment. Attached to Monessen's Motion are Exhibits A through F. They are 

copies of correspondence to Monessen from DER, portions of various versions of 

amended NPOES permits and pages of the Pennsylvania Bulletin. The Motion is 

not verified or accompanied by affidavits, admissions, pleadings, answers to 

interrogatories or depositions, though the Motion says the facts are not in 

dispute. 

On April 27, 1990 DER faxed us its Reply In Opposition To Motion For 

Partial Summary Judgment. We have also received a five-page factual affidavit 

from DER, to which are attached six exhibits.! DER's Reply takes the 

position that DER did not violate 25 Pa.Code §92.61 in issuing the 1989 

lwe have also simultaneously recehed DER's Reply To Motion To Shift 
Burden of Proof and supporting Brief. Monessen's Motion on this issue and 
DER's Reply thereto will be dealt with separately. They are not addressed 
further herein. 
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Amendment and that the facts in this case support DER's authority to issue the 

1989 Amendment. DER's Reply also contends Monessen is not entitled to summary 

judgment because Monessen has failed to show that the material facts are not 

in dispute. 

Because this latter issue goes to whether there is a basis for us to 

even consider Monessen's legal arguments for summary judgment, we must address 

it first. Unfortunately, from Monessen's standpoint, DER's argument on this 
' 

issue has merit and must be sustained. 

There can be no debate about our authority to grant a motion for 

summary judgment. Summerhill Borough y. Department of Environmental 

Resources, 34 Pa.Cmwlth. 574, 383 A.2d 1320 (1978). A motion such as that 

filed by Monessen must be considered in a light most favorable to DER as the 

non-moving party. Robert C. Penoyer y. PER, 1987 EHB 131; Manor Mjnjng & 

Contracting Corporatjpn y. DER, Docket No. 86-544-F (issued March 9, 1990). 

Pa.R.C.P. 1035(b} provides in relevant part that a summary judgment shall be 

~h~: 

.•. if the pleadings, depositions, answers to 
interrogatories, and admissions on file, together with 
the affidavits, if any, show that there is no genuine 
issue as to any material fact and that the moving party 
is entitled to a judgment as a matter of law. 

We have adopted this standard when we evaluate the merits of such motions. 

Newljn Cprporatjon et al. v. DER, 1988 EHB 976; Arthur Richards Jr .• V.M.D. et 

~' Docket No. 89-362-E (Opinion and Order issued April 10, 1990). In 

support of its motion, Monessen has attached six exhibits, none of which are 

depositions, transcripts, pleadings, admissions or answers to interrogatories. 

Monessen has also failed to offer us any affidavits as to the facts, and its 

motion is neither verified nor supported by a simple affidavit that its 
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aqntega:·nons are: tirue and c·orrec·t. the motion s1tates the material f·acts. are .. 

und'fsputedi,, but: tlh is i's not;: swarni to" on Monessen( s behalf .. 

DER's· rteply does not c·orr~ede that the! facts are a$· Monessen.~ 

states them to bei~ Rather, the DER Reply avers• facts beyond! those rec:t:ted: 1\J:n 

Mortess'enis mot iort which DER says support its ar.guments in opposition to. 

Mone'ssen.' s two lle·gal arguments; in favor of sunmary judgment .. 

Thus, Mbnessen· has failed to prove t:ITere are no genuine issues' of 

materi~al fact, a'nd its motion must be d~nied. Ra:thur Rtchards. Jr .. V.MU.W., 

~; Felton Enterprlses. Inc~. y·. PER, 1989 Elifi. 1231. 

ORDfR 

AN[) NOW.',. this 7th d:ay of May, 1990·, Monessen, Inc . .'s Motion. For 

Partial' Summa.ry Judgment is denied. 

DATED: May 7, 1990 

cc: Bureau of Litigation 
Library: Brenda Houck 

rm 

For· the COIMIOnwealth, DER: 
Theresa Grencik, Es4. 
Western Region 
For Appellant: 
Edward Gerjuoy, Esq. 
ROSE, SCHMIDT, HASLEY & DISALLE 
Pittsburgh, PA 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
101SOUTHSECONDSTREET 

SUITES THREE-FIVE 
HARRISBURG. PA 17101 

717-787-3483 
TELECOPIER' 717-783-4738 

M. DIANE SMITf 
SECRETARY TO THE BC 

v. EHB Docket No. 89-086-F 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES Issued: May 7, 1990 

OPINION AND ORDER SUR 
MOTION TO STRIKE 

By Terrance J. Fitzpatrick, Member 

Synopsis 

A motion to strike a paragraph of Appellant's pre-hearing memorandum 

is granted because th• paragraph contains information regarding an offer of 

settlement by the Department of Environmental Resources. 

OPINION 

This proceeding involves an appeal by George W. Yeagle (Yeagle) from 

a Civil Penalty Assessment (CPA) dated March 13, 1989 imposed by the 

Department of Environmental Resources (DER). In the CPA, DER assessed a $2000 

civil penalty against Yeagle for alleged disposal of demolition waste without 

a permit along Route 62 in Pine Grove Township, Warren County. This alleged 

act was in violation of 25 Pa. Code §277.201 and of Sections 201(a) and 501(a) 

of the Solid Waste Management Act, AGt of July 7, 1980, P.L. 380, No. 97, ~ 

amended, 35 P.S. §§6018.201(a) and 6018.501(a). 

This Opinion and Order addresses DER's motion to strike Section A, 

paragraph 6 of Yeagle's pre-hearing memorandum. This paragraph states: 
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[6.] On March 14', 1989, the Appellant was 
advised, in writing,, by the Department that the 
~ivil pena 1ty as'sessed against him1 was Two 
Thousand Dollars (.$2000) •.. Prior to; March 14, 
t98'91, the Department orally advised! the Appe 11 ant 
tha:tl- the matter would be sett 1 ed iff the Appe l1 an1t 
sent to the Department a civil pen·a,ny in the 
amol!lnt of Five Hundred Dollars ($50~). Without 
any cause, reason or justification,, the 
Department arb i trar i 1 y and capric i'ous 1 y increased 
the civil penalty against the Appe'Hant from Five 
Hun·ared Do 11 ars ( $500) to Two Thousand Do 11 ars 
($2000). 

DER contends that the evidence alluded to in Section A, paragraph 6 is 

inadmissible because it relates to a settlement offer by DER, citing McJunki·rt 

v.Kiser, 157 Pa. Super. 578, 580, 43 A.2d 608, ti09 (1945). Therefore, DER 

contends that Section A, paragraph 6 should be stricken as impertinent matter 

pursuant to Rule 1017(b)(2), Pennsylvania Rules of Civil Procedure. (Pa 

R.C.P.). 

Yeagle filed a response to DER's motion to strike. Yeagle contends 

that BoArd proceedings are only "quasi-civil" in nature, although procedure 

before the Board is governed by the Rules of Civil Procedure. Therefore, 

Yeagle suggests that offers of settlement are admissible in Board proceedings. 

In addition; Yeagle argues that the proposed $500 penalty was not presented by 

DER as an offer of settlement; it was proposed as the amount he was 

responsible to pay under all the circumstances. 

First, we disagree with Yeagle's argument that offers of settlement 

are admissible in Board proceedings. While the Board is not bound by 

tedhriical rules of evidence, our rules provide that only "relevant and 

material evidence of reasonable probative value is admissible." 25 Pa. Code 

§21.107(a). In Pennsylvania, evidence regarding offers of settlement is 

deemed inadmissible because such evidence is irrelevant. See Rochester 

Mathine .. Corp. v. MuJach Steel Corp., 498 Pa 545, 449 A.2d 1366, 
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1369-1370(1982). Since Pennsylvania courts view this evidence as irrelevant, 

it may not be admitted in Board proceedings regardless of whether these 

proceedings are characterized as "civil" or "quasi-civil" in nature. 

As to Yeagle•s second argument, it is clear to us that DER•s 

statements regarding the $500 amount constituted an offer to compromise. The 

term 11 0ffer to compromise" has been defined as 11 the settlement of differences 

by mutual concessions; an adjustment of conflicting claims ... Rochester 

Machine Corp., 449 A. 2d at 1368. In Section A, paragraph 6 of his 

pre-hearing memorandum, Yeagle states that on March 14, 1989 DER advised him 

in writing that the civil penalty assessed against him was $2000. Yeagle goes 

on to state: 11 Prior to March 14, 1989, the Department orally advised the 

Appellant that the matter would be settled if the Appellant sent to the 

Department a civil penalty in the amount of Five Hundred Dollars ($500). 11 

This indicates that Yeagle knew that the $500 amount represented an offer of 

settlement. This conclusion is buttressed by Yeagle•s response to 

interrogatory 17, which indicates that Yeagle knew DER intended to assess a 

more severe penalty if he did not agree to paythe $500 amount.1 

Since the information contained in Section A, paragraph 6 of 

Yeagle•s pre-hearing memorandum relates to an offer of settlement, this 

information is not admissible as evidence. Therefore, we will grant DER's 

motion to strike. 

1 Moreover, Yeagle has not alleged any facts to show that DER made any 
specific factual admission as to the propriety of the $500 or $2000 civil 
penalties; such admissions would be admissible even though they were made in 
the context of settlement discussions. Rochester Machine Corp., 449 A.2d at 
1369. 
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ORDER 

ANO~ NOW, this 7th day of May,· 1990, i't is ordered that DER • s mot ion1 

to strike Secticm A, paragra.ph 6 of the Appellaflt:• s pre-hearing memorandum fs. 

g:ranted. 

DATED: May 7, 19:90 

cc: Bureau of Littigation. 

nb 

L.ibrary, Brenda Houck 
Fo.r the CoiiiiiGnwealth, DER: 
Theresa Greneik, Esq. 
Weste·rn Reg·fEm 
For Appellant: 
WilTiam A. Bevevino, Esq. 
Warren, PA 
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M. DIANESMITI 
SECRETARY TO THE BC 

NGK METALS CORPORATION 

v. EHB Docket No. 90-056-MR 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES Issued: May 8, 1990 

Robert D. Myers, Member 

Synopsis 

OPINION AND ORDER 
SUR 

PETITION FOR RECONSIDERATION 

A Petition for Reconsideration ~ bane of an interlocutory order is 

granted under compelling circumstances. The interlocutory order, upon 

reconsideration, is affirmed. 

OPINION 

On April 17, 1990, NGK Metals Corporation (NGK) filed a Petition 

requesting en bane reconsideration of the Opinion and Order issued April 5, 

1990 denying NGK•s Petition to Amend Notice of Appeal. We could deny 

reconsideration because of the interlocutory nature of the underlying Order. 

However, since the basis of the Order represents a departure from several 

previous Board opinions, we believe the circumstances are compelling enough to 

warrant a relaxation of our traditional stance regarding interlocutory 

matters. 

Upon review and reconsideration of the Opinion and Order dated April 

5, 1990, we are satisfied that it correctly applies the principles announced 

in Commonwealth. Pennsylvania Game Commission v. Commonwealth. Department of 
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Environmental Re·sgurces, 97 Pa .. Cmwlth. 78, 509 A.2d 877 (1986), aff'd on 

othe:.r grounds,_ Pa. __ , 555 A.2d 812 (1989). NGK's attempts to limit 

and distinguish that case are not convincing. The holding was not dicta, as 

NGK argues, and effectively nullified the prior Board opinions cited by NGK. 

ORDER 

AND NOW, this 8th day of May 1990, it is ordered as follows: 

1. NGK's .Petition for Reconsideration .IDl bane is granted by reason 

of compelling circumstances. 

2. Upon ·reconsiderati·on, the Opinion and Order sur Petition to Amend 

Notice of Appeal, issued April 5, 1990, is affirmed. 
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DATED: May 8, 1990 

cc: Bureau of Litigation 
Library: Brenda Houck 
Harrisburg, PA 

sb 

For the Commonwealth, DER: 
Martha Blasberg, Esq. 

, Eastern Region 
For Appellant: 
Frank M. Thomas, Esq. 
MORGAN, LEWIS & BOCKIUS 
Philadelphia, PA 
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M. DIANE SMIT 
SECRETARY TO THE Bl 

MARIO L. MARCON EHB Docket No. 90-078-E 
v. . . 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

and 

. . 
• . 
• . 

NATIONAL WASTE AND ENERGY 
CORPORATION, Permittee 

By Richard S. Ehmann, Member 

Synopsis 

. . 
Issued: May 8, 1990 

OPINION AND ORDER 
SUR PETITION FOR LEAVE 
TO APPEAL NUNC PRO TUNC 

A Petition for Leave to Appeal Nunc Pro Tunc will be denied on objec­

tion thereto by Respondent where Petitioner fails to set forth sufficient 

grounds for the granting of such a petition. 

OPINION 

On or about August 9, 1989, the Department of Environmental Resources 

("DER") issued National Waste and Energy Corporation ("National") Permit No. 

100280 for a landfill known as the Valley Landfill in Penn Township, Westmore­

land County. 

No timely appeals of that permit issuance were filed with this Board. 

On or about February 16, 1990, Mario L. Marcon ("Marcon") filed his Petition 

for Leave to Appeal Nunc Pro Tunc from this August 9, 1989, action of DER. We 

notified DER and National of this petition by letter dated February 27, 1990, 

and directed that they file their objections thereto, if any, with us by March 
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l81, 1990. DER hQis filed such objections whiclil are addressed in this opinion 

and. orde.r. Nati:onal has not responded to our letter in any fashion. 

It has. long been the rule that for this. Board to have jurisdiction 

over an app.e.al,. the appeal' must be timely filled under 25 Pa.Code §21.52. 

Ro.stoskv v-. Commonwealth, 26 Pa.Cmwlth 478, 364 A.2d 761 (1976). This appeal 

clearly is not timely. 

The so l:e exception Qin timeliness is an appea 1 f i 1 ed nunc pro tunc 

pursuant to 25 Pa.Code §21.53. Section 21.53 states that the Board may g.rant 

leave fo;r an app·e.a l nunc pro tunc upon written reque.st and for good cause 

shown under the standards applicable for similar appeals in Courts of Common 

P'leas. These standards, as. pointed out in Marco.n's petition, involve fraud or 

a breal'<down in Board procedures which contribute to the tardy fili.ng. JEK 

Constraction Co. v. DER, 1987 EHB 643. Paragraph 8 of Marcon's petitimn 

concedes that neither fraud nor a breakdown in this Board's procedures 

oc.curred here. Instead, Marcon argues that DER unintentionally gave Marean 

incorrect information about how near his adjacent property National would 

place municipal wastes, which i:nformat ion Marcon relied upon in decidi-ng net 

to a.ppeal', a-nd when DER corrected that information (showing the wastes would 

be closer), Marcon appealed.! The petition then argues that under 

Appalachian Industries, Inc., 1987 EHB 325, and Roderick v. Commonwealtlil. 

State Civil Service Commission,_ 76 Pa.CmwTth. 329, 463 A.2d 1261 (1983), we 

allowed an appeal nunc prco tunc where non-negligent acts of third parties nf;lt 

part of the litigation process cause the tardy filing.. Marcon then concludes 

that this is what occurred here, so, its petition should be allowed •. 

1 Initially Marcon was told 100 fe.et from the property line, but this was 
later corrected to 50-lOU feet,. de.pend-tng on locatian,. from Marcon's boundary 
with Nait i ona T' s tract. See Exhib i:ts B and D attached to Marcon' s Petit ion. - ' 
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I 

In response, DER has objected to the petition. For purposes of our 

ruling on this petition we will treat these objections as if they are Ia motion 
! 
I 

to dismiss, since they conclude by asking that the Board deny the peti.tion. 

In its object'ions, DER agrees with everything said by Marc~n up to 
I 

the point that Marcon says Appalachian Industries, Inc. v. DER, supra, allows 

us to grant this appeal. At this point DER avers Marcon knew the ins and outs 
I 

of filing an appeal with this Board because throughout the period from August 

9, ,1989, until after he filed the instant petition, he was an appellant before 

this Board in Picarsic et al. v. DER, EHB Docket No. 88-176-F,2 which 

challenged DER's initial issuance of a permit for the Valley Landfill to 

National's predecessor operator (DER's August 9, 1989, action as to National 

being a permit transfer for the existing facility). DER thus contends Marcon 

was familiar with the procedure for timely appeals to this Board. 

DER next suggests Appalachian Industries, Inc., supra, and Roderick v. 

Commonwealth, State Civil Service Commission, supra, do not go as far as 

Marcon suggests. DER argues that for a petitioner to fit within these cases 

someone at DER had to have acted in some way which prevented Marcon from 

knowing how, where, when, or what to appeal to this Board. In Roderick v. 

Commonwealth, State Civil Service Commission, supra, for example, Roderick 

alleged that she and her lawyer were told that the agency for which she worked 

was reviewing her termination and her appeal of her termination should be to 

her own agency. This was done and after the time for appeal to the Civil 

Service Commission had expired, Roderick was allegedly told she should appeal 

2 On February 1, 1990, we issued Marcon a Rule to Show Cause why this 
appeal should not be dismissed for failure to prosecute which was returnable 
February 16, 1990. On February 28, 1990, when there was no response to our 
Rule to Show Cause, we issued an Order dismissing Picarsic et al. v. DER, EHB 
Docket No. 88-176-F. 
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there, whicch she did, only to have her petitiQn for leave to appeal nunc pro 

tunc d.~smissed. Because of the alleged misdirection as to where to appeal h.er 

termi natfen by the agency previously emp loyiing her, the court reversed the 

Civil Service ColliJilission's dismissal of he.r ca,s:e and remanded for a hearing. 

DER maintains it did nothi'ng to point Marco.n i:n· the wrong direction as to the 

procedures for filing an appeal. 

Moreover, the cases cited in Roderick;, supra, for the concept that 

appeals nunc pro tunc are allowed when delay irs. caused by non-negligent acts 

of others, do not go as far as Marcon wants thiis Board to go in granting this 

p.etition. Bass v. Commonwealth, 485 Pa. 256, 401 A.2d 1133 (1979), dealt with 

a secretary's illness delaying a filing (the delay was ten days). Perrv v. 

Unemployment Compensation Board of Review, 74 Pa.Cmwlth 388, 459 A.2d 1342 

(1983), dealt with an appeal which was filed three days late due to a 

breakdown in a law clerk's car while enroute to a post office for a timely 

filing. Tony Grande, Inc. v. Workmen's Compensation Appeal Board, 71 

Pa.Cmwlth. 566, 455 A.2d 299 (1983), dealt with a three day delay caused by 

counsel's unavoidable hospitalization. Walker v. Unemployment Compensation 

Board of Review, 75 Pa.Cmwlth 101, 461 A.2d 347 (1983), dealt with the postal 

service's failure to provide Walker with the referee's decision and appeal 

instructions. 

Further, since the decision in Bass v. Commonwealth, supr~, the 

courts have not routinely jumped on the Bass bandwagon. Moring v. Dunne, 342 

Pa.Super. 414, 49·3 A.2d 89 (1985); Altmire v. Comm. Board of Probation and 

Parole, 88 Pa.Cmwlth. 592, 495 A.2d 213 (1985). The Commonwealth Court has 

noted that Bass v. Commonwealth, supra., and cases following it are limited 

strictly to unique and compelling factual circumstances. Comm., Dept. o.f 

Transportation v. Johnson, -· Pa.Cmwlth. _, 569 A.2d 409 at 411 (1989). 
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Indeed, there is some suggestion an interpretative retreat may be in order to 

be sure that Bass v. Commonwealth, supra, is conservatively read only to say 

" ••• there is a new species of breakdown in court operations, i.~. 

non-negligent conduct by an attorney--who is in some senses an officer of the 

court." In Re Interest of C.K., 369 Pa.Super. 45, 535 A.2d 634 at 638 (1987). 

Finally, in Comm .. Pennsylvania Game Commission v. Commonwealth Dept. of 

Envir. Resources, 97 Pa.Cmwlth. 78, 509 A.2d 877 (1986), decided long after 

Bass v. Commonwealth, supra, the Commonwealth Court held that the time for 

appeal to this Board cannot be extended absent fraud or breakdown in the 

Board's operation. Clearly, if this is the case, no such breakdown occurred as 

to Marcon's right to timely appeal to this Board. 

This Board has indicated that it will follow the recent decisions by 

Commonwealth Court and Superior Court which limit Bass and its progeny to 

cases involving unique and compelling circumstances. See Lancaster Press. 

Inv. v. DER, 1989 EHB 337, Borough of Bellefonte, et al. v. DER, 1989 EHB 599, 

American States Insurance Co. v. DER, EHB Docket No. 89-187-F (Opinion and 

Order issued April 2, 1990). Applying this standard, it is clear that unique 

and compelling facts are not present here. Roderick involved a situation 

where the Appellant was misled as to the appeal procedures, whereas in this 

case Marcon was misled regarding how close waste could be placed to his 

property. Misleading an appellant, perhaps intentionally,3 as to appeal 

procedures is a more egregious action, which offends one's sense of justice, 

than misreading a map resulting in miscalculating the exact buffer zones. See 

Exhibit D to Marcon's Petition. We find that Marcon has not presented unique 

3 Commonwealth Court stated in Roderick that the Office of Employment 
Security knew the Appellant was pursuing the wrong avenue of appeal, but chose 
not to divulge this. 463 A.2d at 1264. 
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and! compelling fa~:ts in support of his petition; therefore, his Petition for 

Leave to App-eal N.qfiC Pro Tunc must be denied. 

0 R DE R 

AND NOW,, th,is 8th day of May, 1990, the Pet it ion for Leave to Appeal 

Nunc Pro Tunc filed on behalf of Mario L. l~arcon ls denied and this appeal is 

dismissed. 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 

TOWNSHIP OF SOUTH FAYETTE 

101SOUTHSECONDSTREET 
SUITES THREE-FIVE 

HARRISBURG. PA 17101 
717-787-3483 

TELECOPIER, 717-783-4738 

M. DIANE SMITH 
SECRETARY TO THE BOt 

v. EHB Docket No. 89-044-F 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 
and MOHAWK MINING COMPANY, Permittee 

Issued: 

OPINION AND ORDER SUR 
MOTION TO DISMISS 

By Terrance J. Fitzpatrick, Member 

Synopsis 

May 10, 1990 

A motion to dismiss for failure to comply with Pre-Hearin.g Order No. 

1 is denied. The Appellant•s pre-hearing memorandum meets minimum standards 

regarding its recitation of facts. In addition, the absence of citations to 

legal authority in the pre-hearing memorandum has been cured in the 

Appellant•s response to the motion to dismiss. 

OPINION 

This is an appeal by the Township of South Fayette (Township}, 

Allegheny County, from an action of the Department of Environmental Resources 

(DER) granting a Mining Activity Permit to Mohawk Mining Co. (Mohawk). In its 

notice of appeal, the Township objects to the permit on the grounds that the 

proposed deep mine, known as the 11 Maude mine, .. violates the Township•s zoning 

ordinance, that it will adversely affect the Township•s tax base, and that it 

will have a variety of effects which will be harmful to the environment and 
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to the well-being of the citizens of the Township. 
i' 

This Opinion and Order addresses the motion filed by Mohawk to 

dismiss the Township's appeal for failure to comply with the Board's 

Pre-Hearing Order No. 1. In this motion, Mohawk contends that the Township's 

pre-hearing memorandum does not sufficiently specify the effects on the 

Township and its residents which will allegedly result from Mohawk's 

op-erations. Mohawk a 1 so argues that the Township • s pre-hearing memorandum 

fails to provide any citations to DER's statutes and regulations. Finally, 

Mohawk requests that the Board either dismiss the appeal, or, in the 

alternative, order the Township to file a more specific pre-hearing 

memorandum. 

The Township filed a response opposing the motion. The Township 

contends that it need not specify in its pre-hearing memorandum all the facts 
l 

jt intends to prove at hearing. The Township also, in the course of responding 
i 

to Mohawk's allegations, cites various sections of the statutes and regulations 
' 
administered by DER. Finally, the Township argues that the basis for its 

appeal is spelled out in ten paragraphs in its notice of appeal. 

We will deny Mohawk's motion. Although we would have preferred that 

the Township's pre-hearing memorandum give a more comprehensive recitation of 

the facts, its statement of the facts meets minimum standards. Moreover, if 

Mohawk wanted to know the specific facts which the Township intends to pro~e, 

it could have forced the Township to reveal them through discovery. 

With respect to the absence of legal citations in the Township's pre-hearing 

memorandum, this flaw has been cured in the Township's response to the motion 

to dismiss. Thus, ordering the Township to file a more specific pre-hearing 

memorandum would serve no valid purpose. 
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ORDER 

AND NOW, this lOth day of May, 1990, it is ordered that Mohawk's 

motion to dismiss for failure to comply with Pre-Hearing Order No. 1 is denied. 

DATED: May 10, 1990 

cc: Bureau of L;t;gat;on 
Library, Brenda Houck 

nb 

For the Commonwealth, DER: 
Katherine Dunlop, Esq. 
Western Region 
For Appellant: 
Timothy P. O'Reilly, Esq. 
Pittsburgh, PA 
For Permittee: 
Kathleen S. McAllister, Esq. 
Pittsburgh, PA 
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LAUREL RIDGE COAL, INC. 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
101SOUTHSECONDSTREET 

SUITES THREE-FIVE 
HARRISBURG. PA 17101 

717-787-3483 
TELECOPIER, 717-783-4738 

M. DIANE SMITH 
SECRETARY TO THE 801 

v. EHB Docket No. 86-349-E 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES Issued: May 11, 1990 

A D J U D I C A T I 0 N 

By Richard S. Ehmann. Member 

Synopsis 

The Department of Environmental Resources ("DER") met its burden of 

proof as to the forfeiture of the surety bonds of Laurel Ridge Coal, Inc. 

("LRC") posted in regard to LRC 1 s surface coal mines. LRC failed to reclaim 

these mine sites to the degree required by its DER approved reclamation plan 

and the regulations governing surface mine reclamation. 

Background 

On July 15, 1986, we received an appeal by LRC from the June 5, 1986 

letter from DER 1 s Bureau of Mining and Reclamation announcing DER•s forfeiture 

of six surety bonds posted in connection with certain LRC mining operations. 

These mines were operated under Mine Drainage Permits Nos. 3378BC16 and 

3374SM78 and are located in Springfield Township, Fayette County. 

According to DER 1 s letter, DER was forfeiting the following bonds: 
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Bond 
Typ~ . of Bond Acreage Amount Number· Surety Company 

Surety 12 6,000 152E9350 Travelers Indemnity Co. 

Surety 5 5,000 801303 Mid-Continent Ins. Co. 

Surety 3.2 5,300 352 Fortune Assurance Co. 

Surety 10.51 20,010 345 Fortune Assurance Co. 

Surety 9.2 18,400 346 Fortune Assurance Co. 

Surety 15 3'7 ,500 371 Fortune. Assurance Co. 

In its Notice of Appeal, LRC recites two pages of reasons why its 

bonds sho~ld not be forfeited. They can be summaJl i'zed by saying that each 

reason for forfeiture recited in DER's letter is without merit because, as of 

the appeal date, LRC's mine sites are fully reclaimed, and where this is not 

so, only minor wQ.r;k remains to be completed. 

After receipt of this appeal, and on July 17, 1986, we issued our 
1 
Pre-Hearing Order No. 1 setting a schedule for discovery and the filing of the 
I 

parties' pre-hearing memorandums. LRC was granted four extensions of the 

deadline for filing its pre-hearing memorandum, which was finally filed on 

February 16, 1988~ DER filed its pre-hearing memorandwm with us on March 18, 

1988. 

On March 17, 1989, DER petitioned for leave to reopen discovery. 

When, after written notice to LRC, there was no objection thereto by LRC, we 

issued our order of April 26, 1989, granting the petition and allowing 

discovery bY. both parties through June 30, 1989. DER then filed 

i.nterrogatories, deposed LRC's John Martucci and Harry Tueche and sent LRC a 

set of Requests for Admission. With one extension for the parties to complete 

discovery, all discovery was completed by August 15, 1989. 

Thereafter, on October 30, 1989, this matter was reassigned to 
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Board Member Richard S. Ehmann. After a conference call with John Martucci 

for LRC and counsel for DER (LRC having appeared pro se throughout this matter 

despite our letters to it urging it to retain counsel) on November 2, 1989, we 

issued our Pre-Hearing Order No. 2 of that same date scheduling this case for 

trial on December 4, 5 and 6, scheduling a site view on November 20, 1989, and 

directing the parties to file a Stipulation of facts, documents, issues of law 

and other matters with us. That order also set a date by which each party was 

to file with the Board those documents it would seek to introduce into the 

record at the hearing. 

On November 20, 1989, accompanied by Mr. Martucci, DER•s staff and a 

court reporter, we conducted a view of the mine sites involved in this 

forfeiture proceeding. On November 21, 1989, DER filed a motion for summary 

judgment. The motion was denied on November 22, 1989 because of the lack of 

supporting factual materials required under Pa. R.C.P. 1035(d). On November 

21, 1989, we also received a letter from LRc•s John Martucci requesting a 

ninety-day continuance to allow LRC to retain counsel. This request was 

denied by Order dated November 22, 1990, because of the age of the case, 

the prior scheduling of the hearing date and the fact that we had twice 

previously (not once as recited in that order) advised LRC in writing to 

retain counsel, but had had our advice in this regard ignored. 

Neither DER nor LRC filed the Joint Stipulation with the Board prior 

to the hearing, as mandated by our Order of November 2, 1989. DER, however, 

wrote to us by letter dated November 22, 1989, advising that John Martucci of 

LRC failed to provide DER•s counsel with a date that Mr. Martucci was 

available to meet to prepare the Joint Stipulation. 

On December 4 and 5, 1989, the merits of this appeal were heard. LRC 

appeared pro se. Prior to the taking of testimony on December 4, 1989, 
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cQ,\ms~eJ no.n· OER moved to· dismjss this. appeal a·s a;. sanction for LRC's•. f-a+lure• 

to; comply w·ith, ou,:n Order of Novemb.e·r 2, 1989. NQ; J.oint Stipu:la,tion had bee.n 

flled'; and neither had LRC;' s docume.nts. After hearing argument from both sides• 

on tht'S motion, since> our Pre.-Hearing Order No. 2' sadd noncompliance therewi,thi 
? 

would' cause the .. Board to. impo:se sanctions, we denied. the. motion i nsofan as i.t 

sought dismi s sa 1; ,. but required LRC to state whether it agreed or disagFeed 

with each of DER•.' s.: proposed stiipuJat ions of facts: and barred L.RC from. 

imtrodu.c.ing documentary evidence i:n: its presentation of its ca:se .. 

Thereaf:ter, on January 2, 1990, we recei:ived the transcripts of the:: 

hearing' and issued; an order schedul i.ng the filing; of the parties} post-hearing! 

briefs. DER • s brief was filed. on January 29, 1990 •. 

On February 15, 1990:, with the. consent of DER' s. counsel, we i ssu.ed: an 

Order gr:anti.ng LRC' s request for an extension until March 2,. 1990 to file· its 

bricef. On March 6, 1990, John Martucci filed a: handwritte.n post-hearing brtef 

with the.· Board on behalf of LRC .. On April 10, 1990, Mr. Martucci forwarded to 

Bo.ardMember Ehmann a purported typed version of LRC's handwritten brie.f. 

Since the. dra·ft adjudJcati.on of th·is matter was prepared by Board Member 

Ehmann prior to. receipt of the typed version of LRC' s post-hearing brief,. th.is 

typed version of LRC's brief was not considered in regard to adjudicating this 

a•ppea l. 

LRC' s brief contains proposed Findings of Fact commencing. with 

reference·s such· as 11 ltem 9 p.a.ge 3 11 and· 11 ltem 14 page 4. 11 On exami:nation, 

these references deal wi;th proposed findings of fact in DER' s post-hea·ring 

brief.. S:ince we have prepared our own findings o:f fact directly from. the 

transcript ami the other source.s referenced· above, we· wi•ll not yield to the• 

temptation to cenclude: that t.R€ agrees with all of the prop.osed find:·ing.s of 

fact contaJned in DER 1'S post-hearing brief other than th.e 13 findings 
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referenced in its brief. In addition, LRC's brief contains a discussion of 

the factual background of this case from which it argues that LRC is not 

subject to bond forfeiture here because Northbrook Mining was to be 

responsible for reclamation of these mine sites. The brief also attacks the 

sitting Board Member's sanctions imposed on LRC at the beginning of the 

hearing on the merits of LRC's appeal as being unfair and preventing LRC from 

putting on its case. 

Since a party is deemed to have abandoned all arguments not raised in 

its post-hearing brief under Lucky Strike Coal Company et al. v. Commonwealth, 

DER, 119 Pa. Cmwlth. 440, 547 A.2d 447 (1988), we will address only these 

issues in our discussion below. 

After a full and complete review of the record, we enter the 

following Findings of Fact. 

Findings of Fact 

1. The Appellant is Laurel Ridge Coal, Inc., a Pennsylvania 

Corporation, whose address at the time the appeal was filed was 619 R 

Fallowfield Avenue, Charleroi, PA 15022. (LRC's Notice of Appeal and T-40)1 

2. The Appellee is the Commonwealth of Pennsylvania's Department of 

Environmental Resources, which regulates surface mining pursuant to the 

Surface Mining Conservation and Reclamation Act, the Act of May 31, 1945, P.L. 

1198, as amended, 52 P.S. 1396.1 et ~· (SMCRA), the Clean Streams Law, the 

Act of June 22, 1937, P.L. 1987, as amended, 35 P.S. §691.1 et ~· and the 

rules and regulations promulgated thereunder. 

1 References to T- followed by a number is a reference to a page in the 
three volumes of transcripts from the two days of hearings on the merits and 
the view. R-__ refers to a response to DER's Request for Admissions. C-__ 
refers to an exhibit of the Commonwealth. B- is a Board Exhibit. All 
references to the Stipulation of the parties are contained in the transcript 
and will be identified in that fashion. 
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3. Marry Tuech is president of LRC. (T-221) 

4. John Martucci is secretary of LRC. (Letter to the Board on 

behalf of LRC pro g_ from John Martucci dated September 22, 1986, and an 

undated letter from LRC received by the Board on December 19, 1986) 
1<< 

5. LRC a:nd its subcontractor, Northbrook Mining, Inc., conducted 

surface coal mining in Springfield Township, Fayette County, at a site called 

the Speyer Strip under and pursuant to Mine Drainage Permits 3374SM78 and 

3378BC16. (T-50, B-1 and R-1) 

6. This mining activity was conducted pursuant to the following 

permits and surety bonds and on the indicated acreages: 

Mine Drainage Mining Permit No. Surety Bond No. 
Permit No. (Acres Covered) (Face Amount) 

3378BC16 1337-3378BC16-01-0 345 
(10.5 acres) ($20,010) 

3378BC16 1337-3378BC16-01-1 346 
(10 acres) ($18,400) 

3378BC16 1337-3378BC16-01-2 371 
(15 acres) ($37,500) 

3374SM78 1337-1 152E9350 
(12 acres) ($6,000) 

3374SM78 1337-1A BD1303 
(5 acres) ($5,000) 

3374SM78 1337-1A2 352 
(3.2 acres) ($5,300) 

(T-50, R-2, R-4, and B-1) ' ' 

7. As a condition of its mining permits, LRC posted the surety bonds 

listed in Finding of Fact No. 6 above, which bonds were conditioned upon full 

compliance with SMCRA, the Clean Streams Law, the rules and regulations 

promulgated thereunder and LRC's permits. (T-52) 

8. By letter dated June 5, 1986, DER forfeited each of the bonds 
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identified above and that forfeiture is the subject of this appeal. (T-52 and 

C-7) 

9. Mining Permits 1337-1, 1337-lA and 1337-1A2 are located within 

the boundaries of Mine Drainage Permit ("MOP") 3374SM78. (C-10 and T-74) 

10. All of the area under these mining permits within MOP 3374SM78 

was affected by LRC's mining operations. (T-80) 

11. LRC's license to mine expired in September of 1982 and no coal 

wa~ removed from the Speyer Strip thereafter. (T-88) 

Mining Permit 1337-1 

12. By 1981, the area covered by Mining Permit 1337-1 was rough 

graded, but it had steep slopes, topsoil was not spread on it and there was 

very little vegetation. There were erosion gullies on the steep slope on the 

northeastern side of this site. (T-77-79) 

13. This condition was virtually unchanged through 1983 (T-97, 98) 

and 1986 (T-110-114, C-16) 

14. The DER mine inspector's inspection report of November 14, 1986, 

did indicate that post-forfeiture grading work by LRC (T-119) caused the site 

to be graded to approximate original contour ("AOC"). (T-138) 

15. The present site conditions on the area covered by Mining Permit 

1337-1 are not changed. (T-161-166) The eastern outslopes of the mine site 

are not regraded but sit at the "angle of repose" with the slopes comprised 

of large rocks, mine spoil, (no topsoil) and only "volunteer" weeds as 

vegetation. (T-161-162) 

16. The erosion and sedimentation control pond on the southeastern 

corner of the Mining Permit 1337-1 site has its embankment breached so that it 

cannot function. (T-162) 

17. The erosion and sedimentation control pond on the northeastern 
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s.ide of the Mini-n9 Permit 1337-1 mine site which handles storm water runoff 

!from this permit ~ite and from the adjacent sites covered by Mining Permits 
\ 1337-1A and 1337-1A2 is also breached and incap~ble of functioning. (C-17, 

C-18, T -164) 

18. The top of the mine site has some areas with topsoil but other 

areas are without topsoil or vegetative cover. {T-169) 

19. LRC stipulated at the hearing that DER witnesses Robert Musser 

and John Uzupis are experts on revegetation. (T-170, 184) 

20. Well over 1% of the permit area does not have at least 30% ground 

cover, contrary to the regulations. This includes the eastern outslopes of 

the site and the flat western portion of the mine site. (T-172) 

Mining Permit 1337-lA 

21. The ~rea covered by Mining Permit r337-1A is a 5-acre tract 

contiguous with a portion of the western border of the area under Mining 

Permit 1337-1. (C-10) 
\ 

22. In 1981, this permit area consisted of piles of spoil and a 

partially backfilled mine pit on the southern portion of the mine site near 

the border with the area under Mining Permit 1337-1. (T-79) 

23. By 1983, the area under Mining Permit 1337-1A had been rough 

graded. Some grading on the western portion of the site remained to be done, 

but there were no visible pits or highwalls remaining. No topsoil had been 

spread, however, and the site had not been revegetated. (T-102-103) 

24. At the time of the forfeiture of the bond in 1986, the site was 

graded, but there was no topsoil spread at the site and none was stored there. 

The only vegetation on the site were weeds. (T-116, C-16) 

25. Today, the site covered by this permit still has n~ topsoil on it 

and the plant species are mostly weeds. (T-172-173) There are no legumes on 
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the site, which makes the growth sparse. (T-172-173) There are bare areas on 

this site, particularly at the boundary with Mining Permit 1337-1. (T-174) 

26. The site lacked a diversity of permanent plants acceptable to DER 

for mine site reclamation as required by the regulations. (T-173, 174). 

Mining Permit 1337-1A2 

27. The site covered by Mining Permit 1337-1A2 is bounded on the east 

by Mining Permit 1337-1 and on the north by Mining Permit 1337-1A. It is a 

3.2 acre tract. (C-10) 

28. As of 1981, this mine site consisted of spoil piles and an open 

mine pit partially filled with water. (T-80) 

29. By 1983, the pit had been partially backfilled with the mine pit 

remnants still visible on half the site. (T-103-104) The northern half of 

the site was graded to AOC, but not topsoiled or revegetated. (T-104) 

30. By the time of bond forfeiture, the site covered by Mining Permit 

1337-1A2 was graded, but not topsoiled or revegetated. (T-117-118) 

31. The vegetation and topsoil conditions on this site at present are 

like the conditions on Mining Permit 1337-1A. There is no topsoil and no 

permanent vegetation. There is a large bare area adjacent to the boundary 

with Mining Permit 1337-1 (T-174) and there are other bare areas on this site. 

(T-175) 

32. This permit area also fails to meet the minimum vegetation 

standards of the regulations. (T-175) 

33. As part of MOP 3374SM78, LRC proposed a post-mining land use for 

the three permit areas as a wildlife refuge. (C-9, T-176) Such a use requires 

food and cover for wildlife (T-176 and 177) but at present and without more 

effort, the site is no refuge. (T-177-178) 

34. When coal mining ceased on LRC's sites in the spring of 1983, the 
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:sites should hav:e been reclaimed by the fall of 1983. (T-241) 
1
'Mine Drainage P·ermit 3378BC16 

35. MOP 3378BC16 was issued to LRC .by OER for a tract of land on the 

opposite side of a sma 11 tributary of Indian Creek from the area covered by 

~OP ~o. 3374SM78. (T-74, C-10) 

36. Located within the boundaries of MOP 3378BC16 are Mining Permits 

3378BC16-01-0, 3378BC16-01-1 ahd 3378BC16-01-2. (T-74, C-10)2 

Micning Permit 01"':'0 

37. As of 1981, the entire area of Minjng Permit 01-0 had been 

disturbed by mining, it had not been final· graded, and it consisted of spoil 

piles and a few topsoil piles. (T-81-82) It had not been revegetated. (T-83) 

38. Up until 1983, the mine site's condition was unchanged. (T-91) 

39. OER inspections of Mining Permit 01-0 in the summer of 1986 
I 

showed that the site had been rough graded, but the topsoil was not spread and 

there was no revegetation .. (T-121-123, C-16) There were steep outslopes 

still on the site and erosion was occurring. (T-123~124) The sedimentation 

control facilities were not being maintained by LRC. (T-123) 

40. As of the present, as admitted by LRC, the outslopes of Mining 

Permit 01-0 are too steep and not to AOC along the eastern slope of the mine 

site facing Indian Creek. (T-186, R-7) These slopes are not revegetated to 

70% as required by the regulations. (T-186, C-20) Along this same slope, the 

storm water collection ditches which are part of the erosion and sedimentation 

controls are breached, so storm water runoff never reaches the sedimentation 

pond. (T-186-187, C-19-20) There are erosion gullies larger than nine inches 

2 Throughout the transcripts, these three mining permits were referred to 
as 01-0, 01-1 and 01-2 respectively. They will be referred to in similar 
fashion throughout the rest of this adjudication. 
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on this area, too. (T-190) 

41. While portions of the site in the western and northern areas of 

the permit are properly revegetated, there are significant areas which lack 

adequate vegetation and these areas exceed the "one percent of the area with 

less than thirty percent vegetative cover" standard in the regulations. 

(T-190-191) LRC admits its revegetation efforts do not comply with 25 Pa. 

Code §87.155. (R-7) 

M;ning Perm;t 01-1 

42. The area under Mining Permit 01-1 lies adjacent to the west of 

the area under Mining Permit 01-0. (C-10) 

43. In 1981, its condition was the same as that of 01-0 in that the 

site was not graded but consisted of steep piles of mine spoil and piles of 

topsoil. (T -83) 

44. By 1983, some rough grading had been done but the site had not 

been returned to AOC yet and spoil piles remained to be graded out. (T-94-95) 

No erosion and sedimentation controls were in place to prevent the topsoil 

from eroding off site. (T-96} The site was not revegetated. (T-95) 

45. By the summer of 1986, the site was rough graded, but the,site 

was not topsoiled or revegetated. The erosion and sedimentation controls were 

not functioning properly at least in part because LRC was not maintaining 

them. (T -127) 

46. As of the present time, this site is not adequately revegetated. 

It does not comply with the 70% vegetative cover standard in 25 Pa. Code 

§87.155. (T-201, C22) LRC admits this. (R-15) There is no topsoil on the 

portion of the site lying nearest the township road, and LRC's wrecked 

hydroseeder is abandoned on the site. The erosion and sedimentation control 

ditch running from east to west across the site is breached in the southwest 
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1c&rnef of the s''it~ near the sedlimentation pond so1 s+lt runs in~O' t'he stream~ 

1bcffrier and triba·tary to Indian Creek itself. (:T-202 .. 203, C-24 .. ·25) 

1Mi1rfinq. Perm'i~t,. o:L .... z 

47. Land within Mini~ng P'ermit 01"'-2 abuts; to the· no·rth, the la:nd; 

within M'ining: Permits Q1.;.Q and: Ol..;L (C~10) 

48'. Min.in·rg Permit (;)1..;2 represents the fa,rthest fnto the hill o'tf MOP 

3378BC16 that LRC mined on ttliiS tra'ct. (T -84):. In 1981, ttl'e highwan was; 

ab'out 40 feet h·igh'. (T -88} 

49. By 19'83 ,. LRC had re·moved approximately half the highwal-1 by 

b·ackfillirig (T-92) 1 but east and south of the higl'l'wa'll there were spoil piles 

and topsoil piles remaining. The mine'.s pit and highwall remained in the ar·ea 

of the eorder between 01-0 and; 01""2• (C-11 1 T-92)' The site was not 

re~egetated at all. (T-95) 

so. As shown in the photo labeled C-16, as of June 9, 1986 1 a portion 

of the highwall was still rrot backfilled at that time. (C-16 1 T-114 1 117) The 

remainder of the site was graded but not topsoiled or vegetated. (C-16" t-llt} 

sf. LRC admi'ts that it has not revegetated the area covered by Mining 

Permit 01-2 to the degree required by 25 Pa. Cod'e §87.155. (R"'-16) 

52. The highwall has beeri rough graded but not restored to AOC (C .. ~l) 

and irl this area; there is neither topsoil nor vegetation. (C-21 1 T""193-195) 

Revegetation is only adequate on the eastern· portion of this site. As you go 

west on the site I both the topsoil and vegetation decrease in amount. 

sg~ LRC's Retlam~tion Plan approved by OE~ for th~ ~rea ih MDP 

3378BC16 says the post-mining use of this land would be farm land and forest 

land (C..;8 1 T-204-205) but riO trees WE!re planted (f-206) and no legumes are 

497 



found on the site. (T-207)3 

54. LRC did not mine any of the area within MOP 3378BC16 after it 

lost its license in 1981. (T-96-97) 

55. All of the area within MOP 3378BC16 was affected by LRC's mining. 

(T-90-91) 

DISCUSSION 

Before the Board in this appeal is a challenge by LRC to DER's 

forfeiture of six surety bonds posted on behalf of LRC in regard to LRC's 

mining operations under six mining permits. In reviewing this DER forfeiture 

action, certain legal precepts must remain before us. The first, of course, 

is that the burden of proof in this proceeding rests on OER. James E. Martin 

et al. v. DER, 1988 EHB 1256, and King Coal Company v. DER, 1985 EHB 104. 

The second precept is that if OER proves a violation at the operator's 

mine site, it has a duty to forfeit the bond for that mine site. Morcoal 

Company v. DER, 74 Pa. Cmwlth. 108, 459 A.2d 1303 (1983), John H. Miller v. 

DER, 1988 EHB 538. Thirdly, in reviewing DER's forfeiture action, we are 

limited to determining whether the forfeiture was an abuse of discretion, 

Warren Sand and Gravel Co., Inc. v. DER, 20 Pa. Cmwlth. 186, 341 A.2d 556 

(1975). 

Turning to the six permitted mining permits and the sites bonded 

thereby, there can be no serious suggestion that any of them has been properly 

reclaimed. LRC even admits this in certain instances. 

The evidence shows neither LRC nor any subcontractor mined the LRC 

sites before us today after 1982. It also shows LRC affected all of the area 

3 The findings of fact as to present conditions on each of the six permit 
areas comport with the visual observations of Board Member Richard S. Ehmann 
made during the site view on November 20, 1989. 
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covered by each of the mining permits. 

On June 5, 1986, when DER issued its forfeiture letter as to these 

bonds (we review OER's decision to forfeit as of that date, C.N. & W. 

Incorporated v. DER, 1989 EHB 432.), the area of Mining Permit 1337-1 area 

was not reclaimed as required. While it was rough graded and there is a 

suggestion in a DER inspection report that it was graded to AOC five months 

after forfeiture, such grading is not enough. The site had not had topsoil 

spread on it and was not revegetated to the point it could comply with the 

requirements of 25 Pa. Code §87.155. DER's insp.ectors testified that the 

outslopes of the site were just as steep as of the date of hearing as they 

were in 1986 and, at this point, they are bare rocky spoil material sitting at 

the angle of repose. Moreover, there is no question that the site has large 

barren areas on it which are devoid of topsoil or adequate vegetation to 

control future erosion. As of the date of hearing, the erosion and 

sedimentation controls on the site were breached and incapable of functioning. 

It should be noted that when the view was conducted, John Martucci pointed out 

topsoil on this site available for spreading on the outslopes, but offered no 

good reason why LRC had not spread it long ago. 

Mining Permit 1337-1A has a common border with the edge of Mining 

Permits 1337-1 and 1337-1A2. Both it and the area covered by Mining Permit 

1337-1A2 were neither topsoiled nor revegetated at the time of the forfeiture 
' 

in 1986. While these two mine sites have since been planted since and have 

areas in each of them where there is topsoil and good vegetative growth, they 

also have areas devoid of topsoil which are barren, except for the random 

weeds, and still other areas where there is only very limited (inadequate) 

vegetation. 

Clearly, the regulations governing site restoration require topsoil 

499 



replacement and revegetation, and 25 Pa. Code §§87.99, 87.147(b) and 87.155 

set standards for when revegetation has been achieved. Expert opinion from 

OER's forester witnesses show revegetation has yet to be achieved on any of 

the three mining permits contained within MOP 3378SM78. OER inspectors and 

foresters also agree the topsoil was not spread properly on these mining 

permit areas either. Since these violations alone are sufficient to trigger 

bond forfeiture under Morcoal, supra, we need not spend time in discussing 

other alleged reclamation violations. 

Briefly, however, we need to note that all of the area covered by all 

of the six permits was affected by LRC's mining. This is important as to the 

bonds covering Mining Permits 1337-1 and 1337-1A. These bonds are 

"proportional bonds", meaning liability under them accrues in proportion to 

the amount of the permit area affected by mining activity. King Coal Company 

v. OER, supra. The other four bonds are not proportional, so liability 

thereon is for the full amount of the bond regardless of the amount of area 

affected by mining. In any event, however, the testimony establishes that the 

entire area was affected on each mining permit. 

In addition to the three mining permits within MOP 3378SM78, OER 

issued three more mining permits to LRC for separate portions of the area 

encompassed by MOP 3378BC16. They are the permits referred to herein as 01-0, 

01-1 and 01-2. 

At the time OER forfeited the bond in 1986 for Mining Permit 01-0, the 

testimony established that the site was rough graded. This does not mean it 

was all backfilled to AOC because the outslopes were still too steep and they 

remain that way as of the date of hearing. These outslopes run along the 

eastern side of this 10.5 acre parcel at the boundary between the area under 

permit and areas unaffected by mining and not under permit, lying adjacent to 
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!Indcian Creek. In addition, the testimony shows that .as of 1986, LRC had 

·nei'ther spread topso i 1 on the site nor revegetatedr it. The outs lop.es. on the 

eastern and southern sides of the site remain wit.ht:lut topsoil or vegetati.on 

as of the date of hearing. Indeed, in response t.Cil DER's Request for 

Admissions, LRC admitted it failed to regrade th~: eastern outsTopes to AOC and 

has not revegetated them. Such a failure violat~:s 25 Pa. Code §87.141(c) 

which requires rough grading an.d grading to follow· mining by not more tha,n 

sixty days. It also violates 25 Pa. Code §87.14:4' which requires that final 

graded slopes must be returned to "approximate pP~mining slopes or any lesser 

slope approved by the Department," i.e. to AOC. 11he admitted lack of 

vegetation, of course, violates 25 Pa. Code §87.147 which mandates 

revegetation in accordance with the revegetation plans approved by DER. 

Finally, LRC's failure to reapply the topsoil on these areas vio:lates 

25 Pa. Code §§87.96 and 87.99, which mandate it fie separately removed, stored· 

~nd uniformly reapplied. 

Conditions on Mining Permit 01-1 were and a·re slightly better than on 

Mining Permit 01-0. This permit area is regraded properly. DER's main 

c;:omplai.nt with regard thereto, as sustained by the evidence, is the lack of 

topsoil and adequate vegetation on this mining permit. Currently, the 

northeastern portion of the site adjacent to Mi.ning Permit 01-0 is relatively 
' i 

flat. There, topsoil is visible and vegetation is adequate. The farther west 

one goes on the site, however, the less topsoil and p.lant life there is .• Much 

of the western portion of Mining Permit 01-1 is bare. The evidence offered by 

DER did not state whether the lack of topsoil and vegetation applied as to all 

of the P'ermit 01-1 area at the time of forfeiture or only a portion of the 

site. The testimony did establish, however, that topsoil was not spread and 

the area not revegetated, contrary to the regulations recited above. Moreover, 
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as to this mining permit also, LRC's response to DER's request for admissions 

admits a lack of adequate post-mining vegetation. 

Mining Permit 01-2 is the last of the six permit areas we are 

considering in this forfeiture proceeding. As of the 1986 forfeiture, 

portions of the highwall of the mine were still in existence so the site's 

rough grading clearly had not been completed. In fairness to LRC, however, 

LRC did complete the highwall's removal between the forfeiture date and the 

dat~ of the site view. However, it obviously follows logically if the rough 

grading is not completed, then the final grading could not have been done and 

so on through the spreading of topsoil and the seeding to revegetate the mine 

site. The testimony from DER's staff also established each of these omissions 

and again LRC admits even now that it has failed to revegetate the permit 

area.4 

To all of these site conditions which clearly justify DER's 

forfeiture, LRC offers no sustainable defense. 

LRC says the Board wrongly issued a sanction order against it barring 

its introduction of documents, and this unfairly precluded its presentation of 

a defense to forfeiture. As recited above, this Board issued Pre-Hearing 

Order No. 2 to DER and LRC on November 2, 1990 (after twice telling LRC in 

writing that LRC should retain counsel to represent it so as to avoid being 

disadvantaged). That order directed LRC and DER to file a Joint Stipulation 

as to facts, documents and issues of law. It also mandated that DER and LRC 

separately prepare and file with this Board--prior to the hearing-copies of 

the documents each would seek to introduce. The order also said that 

4 According to LRC's responses to DER's request for admissions, LRC is 
bankrupt and has no assets, let alone assets with which to reclaim these 
sites. 
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s.~nctions would b~ imposed by the Board against the offending party for 

noncompliance with the order. At the view of the site, John Martucci agreed 

orally, on LRC' s peha lf and in front of Board Member Ehmann, to meet with 

DER's counsel to prepare this Stipulation. No such Stipulation was filed and 

no documents were received from LRC. The result was a DER oral Motion for 

Sanctions made at the hearing on December 4, 1989. DER sought dismissal or in 

the alternative some limitatio,ns on LRC's ability to put a case before us. 

(T-42, 43) DER recited a litany of failures by LRC in connection with this 

case which are not repeated here. LRC's response was that Mr. Martucci's work 

schedule was too intense to allow for this meeti:ng and when he ask~d DER to 

"fax" him some documents, DER mailed them to him instead. At the hearing, and 

on LRC's behalf, Martucci admitted he read our November 2, 1989 Order and 

understood that it imposed obligations on LRC to meet with DER. Martucci also 

admitted that DER had tried to meet with him but alleged that his current job 

prevented him from having time to meet with DER or comply with the order. 

(T-45, 46) 

Thereafter, Martucci did agree with portions of DER's proposed 

stipulation (T-49-55) but offered no explanation for his failure to prepare 

and file LRC's exhibits except as set forth above. Accordingly, DERJs motion 

was denied insofar as it sought dismissal of LRC's appeal, but granted as to 

the presentation by LRC of documents. (T-57, 59) We expressly adopt and 

.affirm this sanction herein. As Board Member Ehmann stated at the hearing.: 

" •.. Pre-Hearing. Order No. 2 is intended not to help the 
two parties out, but rather to help the Board out in getting the 
case ready for trial and having it tried expeditiously." (T-57} 

Under these circumstances, s.ince Pre-Hearing Order No. 2 notified LRC that if 

LRC faJled to comply therewith, sanctions would be imposed, such a sanction 

was clearly appropriate under 25 Pa. Code §21..124. Bolivar Borough v. DER, 
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1987 EHB 11, Conneaut Condominium Group Inc. v. DER, 1987 EHB 107. 

The LRC argument on the fact that Mr. Martucci should not have been 

barred from offering documents which LRC had provided to DER at Martucci's 

deposition does not address this point, but shows LRC's disadvantage in this 

case was created by its decision to appear pro se. Deposition exhibits are 

only that. They are not admissible at the hearing on the merits merely 

because they were identified at and used in a deposition. No deposition 

transcript was offered as an exhibit by DER or LRC. The transcript was not 

even listed in either party's pre-hearing memorandum as an exhibit. Moreover, 

discovery depositions can inquire into matters which may not be admissible at 

a hearing. Pa. R.C.P. 4008.1 and Pa. R.C.P. 4011, Frances Nashotka v. DER, 

1988 EHB 1050. Thus, there may be documents produced there which are 

inadmissible before us, and the documents' appearance there neither gives LRC 

some right to bring it into the hearing nor creates an exception to the 

sanctions imposed for LRC's noncompliance with our Order of November 2, 1989. 

LRC's argument that it should have been allowed to offer documents at 

the hearing because it would have filed the Stipulation if DER had not failed 

to fax LRC certain documents misses the point of the sanctions, too. LRC's 

failure to file its documentary exhibits did not revolve around the filing of 

the Stipulation specified in paragraph 1 of our Order. It was a separate 

obligation pursuant to paragraph 2 of the order and was an obligation 

under that paragraph which belonged solely to LRC. Sanctions for noncompliance 

with it are just as appropriate as sanctions would have been for noncompliance 

by LRC with its share of the joint obligation with DER as to the Stipulation's 

preparation. 

Moreover, even if this sanction had not been imposed on LRC by this 

Board, the outcome would not have changed. None of the documents mentioned by 
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LRC at the: hearing provides LRC a defense to thi-s, forfe.iture. 

The doccuments mentioned concern ( 1) agre:ements between Northb.rook 

M'in·tng Incorporated (Northbrook) and LRC, under which LRC apparently gave: 

Northbrook some of LRC's assets in exchange for Northbrook's. agreeing with LRC 

to reclaim its mine sites and pay some of LRC's creditors, (2) alle.ged 

agreements betwee,n DER and Northbrook concerning! ~eclamation of areas mined by" 

Northbrook an·d p.ermit transfeflsi to Northbrook., and: (3) agreeme.nts· between. LRC 

and the owners of the mined lands .. concerning. site; reclamation.5 

None of these agreements, even if they were before us, would change 

this case's result. Whatever the agreement between Northbrook and. LRC, there 

is no suggestionthat DER was party to it. Thus, even if Northbrook agreed 

with LRC to recla·im LRC's mine sites, such a commitment would at most g·ive 

rise to a cause of action against Northbrook by LRC or, assuming. DER 

sanctioned it a joint obligation of LRC and Northbrook to DER. The same is 

true as to an agreement between LRC or Northbrook and the property owners. 

Absent DER's joining such an agreement or modifying LRC's permits because of 

such an agreement, it does not change LRC's obligations under SMCRA and 25 Pa. 

Code Chapter 87 of the regulations as to site reclamation. John H. Miller v. 

DER, 1988 EHB 538. 

Finally, as to any DER/Northbrook agreement regarding permit transfer, 

the fact is that LRC remained permittee for these sites. Until permit 
' 

transfer to Northbrook or site reclamation, LRC's bonds were still subject to 

forfeiture by DER. LRC admits it did not seek transfer of these permits by 

DER to Northbrook (T-303)' and the evidence shows the site. was unreclaimed. 

Accordingly, the documents could have had no impact on this case's outcome. 

5 Martucci was allowed to use documents to cross-examine DER witnesses 
(T~I41-144, 228, 229). 
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LRC's second argument is that DER should have forced Northbrook to 

reclaim the sites covered by Mining Permits 1337-1, 1337-1A and 1337-1A2 

rather than pursuing forfeiture. This agreement is irrelevant since the 

permits and bonds were LRC's permits and bonds and DER proved the violations 

set forth above as to each mine site. It may be DER could have forced 

Northbrook to do something on sites it mined, if DER had chosen to do so. 

Martucci does indicate Northbrook did backfilling and mining for LRC on the 

01~0, 01-1 and 01-2 permits (T-272). LRC offered no evidence that Northbrook 

mined the sites covered by Mining Permits 1337-1, 1337-1A and 1337-1A2, 

however. Moreover, Northbrook went bankrupt (T-233), so not pursuing that 

company in such a circumstance while pursuing forfeiture of these LRC bonds 

for these sites makes sense. Finally, as Commonwealth Court has said before, 

the fact that someone else may have contracted with a permittee to mine a 

permitted site does not excuse the permittee in a bond forfeiture when its 

site is unreclaimed. Morcoal Company v. Commonwealth, DER, 24 Pa. Cmwlth. 

108, 459 A.2d 1303 (1983). Since these three sites are unreclaimed, DER's 

forfeiture action must be sustained. 

CONCLUSIONS OF LAW 

1. The Environmental Hearing Board has jurisdiction over the parties 

and the subject matter of this appeal. 

2. DER bears the burden of proof in this forfeiture proceeding. 

James E. Martin et al. v. DER, supra. 

3. The test for our review of DER's forfeiture of LRC's bonds is 

whether DER abused its discretion in this forfeiture. Warren Sand and Gravel 

Co. Inc. v. DER, supra. 

4. Where DER proves a violation of SMCRA, 25 Pa. Code Chapter 87, or 

the permittee's permit at the permittee's mine site, DER has a duty to forfeit 
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the perm,ictte:e/s bpnd:s. Mocr·eoal' Comp·any v. Commonwealth', s,upra. 

5. As .. of' the time· DER. forfeited· these. $i'!X. bonds, the· six miming! 

permit areas; hadl mot be.en reclaimed in accordane.e: with th.e· standar:-ds set forth: 

in 25 Pa:. Code. CJ!Hl,pter 8.7. 

6. I.nsofa•r as LRC' s bonds for the. sites~ covered by Mining. Permits, 

1337-1 and 133.7-liA are. proporti.onal bonds, DER ~y forfeit the entire bon.cl;t 

because· all of the· acrea.ge at each site was affected by surface mining·. K"tng 

Coal Company v .. D.ER, supra. 

7. It constitutes no. defense to bond fo!l.'fe.it.ure for a mdne.' s. 

permittee~ to have contracted with a third party to, mine and reclaim tha,t mine 

site· for the permittee.. Morc.o.a 1 Company v .. DER, supra. 

8. LRC' s. noncompJianc.e with our Order dated Novembe·r 2·, 198;9·, 

warranted the sanct i.on impo.sed, on it by the Board pursuant to 25 Pa. Code 

§21.124. 
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ORDER 

AND NOW, this 11th day of May, 1990, it is ordered that Laurel Ridge 

Coal, Inc.'s appeal from DER's bond forfeiture is dismissed. 

DATED: May 11, 1990 

cc: Bureau of Litigation 
Library, Brenda Houck 

nb 

For the Commonwealth, DER: 
Stephen Lachman, Esq. 
Western Region 

For Appellant pro!!= 
John Martucci 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
101 SOUTH SECOND STREET 

SUITES THREE-FIVE 
HARRISBURG. PA 17101 

717-787-3483 
TELECOPIER' 717-783-4738 

FREDERICK EYRICH and HARLAN J. SNYDER . . 

M. DIANE SMil 
SECRETARY TO THEE 

v. EHB Docket No. 88-013-E 

COMMONWEALTH OF PENNSYLVANIA, 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

and 
OLEY TOWNSHIP, Permittee . . Issued (May 14, 1990] 

FURTHER OPINION AND ORDER 
SUR DER MOTION TO DISMISS 

By Richard S. Ehmann, Member 

Synopsis 

Where appellants appeal from the "deemed approval" of a proposed 

amendment to Oley Township's ("Oley 11
) Official Sewage Facilities Plan, which 

approval occurred because of DER's failure to act on the amendment within the 

time limits established in 25 Pa.Code §71.16, the appeal is dismissed because 

the proposed amendment is a plan supplement, not a plan revision. A sanction 

of "deemed approval" only applies to a plan revision. 

OPINION 

This appeal began on January 19, 1988, when Harlan J. Snyder and 

Frederick Eyrich (collectively "Eyrichs") appealed to this Board from DER's 

failure to act within 120 days on a plan supplement as allegedly required by 

25 Pa.Code §71.16. The supplement does not belong to Eyrichs and is not for 

509 



I• '· .. 

'' i·t 

their property but is for pro:perty owned by Mar j.or i e J. He lffer tch 

(
11 Helfferich 11

), to be developed as High Knoll Estates, which property is 

located in Oley Township in Berks County. According to Eyric·hs' appeal, Oley 

Township ( 11 0ley 11
) is also where· Eyrichs are residents. 

Oley advised this Board by letter from· its solicitor dated June 20, 

1989, that it has elected not to participate in this proceedimg as to the 

question of 11 deemed approval 11 discussed below .. Oley takes thts position 

appare'ntly even though it recognizes the fact th~at it is a party. Oley is a 

party by virtue of 25 Pa.Code §21.2 because of the fact that it is Oley which 

made the submission of the proposed supplement to its own Official Sewage 

Facilities Plan for the Helfferich property, which submission is now being 

challenged by Eyrichs. 

The only person interested in this matter who has not appeared or 

intervened by counsel in this case is Helfferich. 

After Eyrichs filed their appeal, theJ filed their Pre-Hearing 

Memorandum in accordance with ~ur Pre-Hearing Order No. 1 dated January 26, 

1988. In response to Eyrichs' Pre-Hearing Memorandum, DER wrote to this Board 

by letter dated June 15, 1988 and advised that it elected to file no 

Pre~Hearing Memorandum. DER's letter took the position (taken routinely by 

DER in third-party appeals) that any duty to defend in this case rested on 

Oley or Helfferich. 

After receipt of the letter dated June 20, 1988 from Oley's solicitor 

saying Oley would not participate in this matter, and on June 27, 1988, we 

ordered DER to advise the Board of its position regarding Eyrichs' contentions 

as to a 11 deemed approval 11 of Oley's supplement. On September 1, 1988, DER 

filed a Memorandum of Law on this matter which contained a Motion to Dismiss 
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this appeal on the theory that since there had been no 11 deemed approval .. of 

the supplement by DER, there was n~thing to appeal from. 

On September 14, 1988, we notified counsel both for Oley and Eyrichs 

of DER's Motion and directed that if they wished to respond thereto, they file 

their responses by October 4, 1988. Oley then advised us by letter of June 7, 

1989, of its decision not to respond. Eyrichs filed their response to DER's 

Motion on June 15, 1989. 1 Thereafter William A. Roth left this Board, and 

on December 19, 1989, this case was assigned to Board Member Richard S. 

Ehmann. 

On February 16, 1990 we issued an Opinion and Order in which we 

denied DER's Motion To Dismiss. Our opinion, based on the concept that Oley 

had submitted a plan revision to DER, found that the 120-day 11 deemed approval .. 

concept in 25 Pa.Code §71.16 applied. The opinion found that more than 120 

days had passed and, therefore, DER had approved this revision by operation of 

Section 71.16. We further ordered DER to file its pre-hearing memorandum and 

directed the parties to brief the question of whether our Opinion of February 

16, 1990 rendered this appeal moot. 

On March 16, 1990 Eyrichs filed their Brief opposing a dismissal 

based on mootness. On March 29, 1990 DER's Pre-hearing Memorandum was filed. 

On March 29, 1990 Eyrichs filed a Memorandum on the issue of the impact of a 

11 deemed approval .. on a third party's right of appeal. On March 30, 1990 DER 

1rn the interim period between our letter of September 14, 1988 and Oley's 
letter of June 7, 1989, DER and Eyrichs filed a joint Motion For Judgment On 
The Pleadings. When we advised the parties of our reluctance to rule on this 
Motion citing Ingrid Morning v. DER, 1988 EHB 919, and suggested alternatives 
to this Motion, the parties withdrew their joint motion by letter dated May 
12, 1989. As a result on May 25, 1989, we then ordered that all responses to 
DER's Motion to Dismiss be filed by June 16, 1989. 
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filed its Memonmdum On Issues Of Mootness. Unfortunately, none of these 

filings addresses the point on which this appeij~l turns and on which we di"smiss 

it today. 

When thi!s appeal was initially filed, counsel for Eyrichs incorrectly 

characterized it as an appeal from 11 Failure of ,DER to act upon 537 Plan 

rev is ion...... Thereafter, fo,rm.er Board Member Roth's Order of June 27, 1988 

r~ferred to thi~ case as an appeal from a deem12d .approval of a 11 537 plan 

revision .. as did DER's counsel in correspondencj:! with this Board. 

As to DER's motion to dismiss, both it and the response thereto by 

Eyrichs' counsel refer to Oley's submission as a plan revisi~n. Based on 

these representations and our own incomplete r~view of this matter, our 

Opinion and Order issued on February 16, 1990 at Frederick Eyrjch and Harlan 

J. Snyder v. DER, Docket No. 88-013-E, was based incorrectly on the position 

that it was a plan revision which Oley submitted to DER to start this entire 

matter. 

There was no such plan revision submitted. None of the attorneys 

involved in this case detected this fact. Unfortunately, until we gave this 

appeal further review we also failed to note that Oley's submissio,n was a plan 

supplement rather than a revision. 

DER's letter of August 5, 1987 from John M. Veneziale to Oley 

(attached to Eyrichs' Notice of Appeal) speaks of this submission as 11 your 

Proposed Official Sewage Facilities Plan supplement ... It receives the same 

reference (as a supplement, not a revision) in D£R's letter of January 13, 

1988 to Oley, which is Exhibit B to Eyrichs' Pre-hearing Memorandum, and an 

unmarked exhibit attached to both DER's Motion To Dismiss and its Pre-hearing; 

Memorand,um. As we have frequently held in the past, we g.ive deference to 
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PER's decision as to whether a submission is a plan supplement or a plan 

revision. Maxwell Swartwood v. PER, 1979 EHB 248, Kejm y. DER, 1985 EHB 63. 

We see no reason to change our posture in that regard here. Accordingly, we 

will treat Oley's submission as a plan supplement. 

Because Oley has submitted a plan supplement to PER, as opposed to a 

plan revision, 25 Pa.Code §71.16's "deemed approval" concept does not apply. 

Ingrid Mornjng y. PER, Docket No. 88-094-M (Issued March 8, 1990). As we said 

there: 

As such, there is no "deemed approval" sanction for 
PER's failure to act in a timely manner. Since there is 
no "deemed approval," there was nothing from which 
Appellant could appeal. 

Since there was no deemed approval issue, there was no PER "action" or 

"adjudication" which could have been appealed to the Board by Eyrichs. Thus 

PER's motion has merit and must be granted. Accordingly, we withdraw our 

prior denial of PER's Motion and grant DER the relief sought. 
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AND NOW, this 14th day of Hay, 1990, the Board's Order of February 

16, 1990 is withdrawn. DER's Motion to dismiss is granted and the appeal of 

Frederick Eyrich and Harlan J. Snyder is dismissed. 

DATED: May 14, 1990 

cc: Bureau of litigation 
Library: Brenda Houck 
For the Commonwealth, OER: 
Norman G. Matlock, Esq./Eastern Region 
For Appellants: 

rm 

Randall J. Brubaker, Esq. 
Philadelphia, PA 
For Penaittee Oley Township: 
D. Frederick Huth, Esq. 
Reading, PA 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
101 SOUTH SECOND STREET 
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TELECOPIER 717-783-4738 

WESTINGHOUSE ELECTRIC CORPORATION 

M. DIANE SMITh 
SECRETARY TO THE BO 

v. EHB Docket No. 89-058-F 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES Issued: May 14, 1990 

OPINION AND ORDER SUR 
MOTION TO DISMISS 

By Terrance J. F;tzpatrick, Member 

Synops;s 

A motion to dismiss filed by the Department of Environmental 

Resources (DER) is granted. Failure to reconsider effluent levels in a final, 

unappealed National Pollutant Discharge Elimination System (NPDES) permit does 

not constitute "action" by DER and is not appealable. Moreover, determining 

or enforcing a duty, arising out of an alleged agreement between the parties, 

to reconsider effluent levels is outside the scope of this Board•s jurisdiction, 

and failure to perform such a duty is not an appealable action. 

OPINION 

This proceeding involves an appeal of DER•s failure to issue a new or 

modified NPDES permit to the appellant, Westinghouse Electric Corporation 

(Westinghouse). Westinghouse owned and operated an elevator components plant 

in Cumberland Township, Adams County, from January, 1969 to October, 1988. In 

1984, Westinghouse installed an air stripping tower to treat contaminated 
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gtbundwater at thei site. In 1986, DER issued We'stinghouse an N!PDES (Part I) 

,pe:rrrrrrit, allowing: Westinghouse to discharge from the air stripping tower •. 

,Westinghous:e did n'ot appeal this permit. Subsequently, Westing.house shut down 

the tower periodieally, apparently because of operational difficulties. In 

July of 1988, DER issued an order compelling sta~t-up and contiinuous operation 

of the air stripping tower, and Westinghouse appealed this order to the Bo.ard. 

The Board granted· a partial supersedeas, deferring operation of the tower 

u:ntil January 21, 1989. Westinghouse renovated the air stripping tower before 

restarting it. As required by The Clean Streams Law, the Act of June 22, 

1937, P. L. 1987, .9.i amended, 35 P. S. §691. 308, Westinghouse had to obtain a 

modified construction (Part II) permit before it could restart the tower. DER 

issued the Part II permit on February 2, 1989. 

Westinghouse brought this appeal on March 6, 1989, alleging that in 

September of 1988, DER agreed to reconsider the effluent levels in the Part I 

permit, but that it never did so.l 

DER moved to dismiss this appeal on July 11, 1989, arguing that 

failure to reconsider a final Part I permit is not an appealable action. DER 

contends that Westinghouse's appeal is aimed at attacking the 1986 Part I 

permit and so is an impermissible collateral attack on the Part I permit, as 

any appeal of that is now untimely. 

Westinghouse responded to DER's motion to dismiss. Westinghouse . 

argues that DER agreed to reconsider the effluent levels in the Part I permit; 

that DER has not done this (as evidenced by the fact that no new or modified 

Part I permit was ever issued); and that this failure or refusal to act 

1 Westinghouse has made it very clear that this appeal is not from DER's 
action on the Part II permit; it is from DER's failure to act to revise the 
effluent limitations in the Part I permit. (Westinghouse memorandum of law, 
p. 2) 
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constitutes an "action" or "decision," which the Board has jurisdiction to 

review. Finally, Westinghouse argues that the renovation of the tower created 

a "new source" of effluent and changed its legal status, requiring that DER 

issue a new or adjusted Part I permit (citing 40 C.F.R. §§122.62 and 122.63; 

25 Pa. Code §92.7). 

We will grant the motion to dismiss. To be appealable to this Board, 

a DER decision must constitute an "action" affecting the appellant's "personal 

or property rights, immunities, duties, liabilities, or obligations." 25 Pa. 

Code §21.2(a); Delta Excavating & Trucking Co •. Inc. v. DER, 1987 EHB 319, 

323. "Action" is defined as "any order, decree, decision, determination or 

ruling by the Department [of Environmental Resources] affecting personal or 

property rights, privileges, immunities, duties, liabilities or obligations of 

any person, including, but not limited to, denials, modifications, suspensions 

and revocations of permits ..•• " 25 Pa. Code §21.2(a). 

The instant motion raises the issue of whether the DER's failure to 

act constitutes "action" reviewable by this Board. As support for its 

contention that DER's failure (or refusal) to act constituted a reviewable 

action or decision, Westinghouse relies on Springettsbury Twp. Authority v. 

DER, 1985 EHB 492. But in that case, this Board found that DER had issued a 

letter denying a specific request for modification of an NPDES permit. Thus, 

the DER action--denial of a request for modification--clearly came under the 

definition cited above. In contrast, the instant appeal does not involve a 

specific request for modification and denial by DER. The only allegation is 

that DER agreed to act (reconsider) at some point, and it has yet to do so. 

This set of circumstances more accurately reflects those in a recent case 

decided by the Commonwealth Court: Marinari v. Commonwealth. DER, ___ Pa. 

Commw. ___ , 566 A.2d 385 (1989). There, the petitioners brought an action in 
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mtl)ndamus to compel DER to process their landfill permit modifi.cation 

appJ ;kat ion. DER filed preliminary objections, ,a 11 egi ng, among other thing•s, 

that petitioners htad not exhausted tl:teir administr.ative remedies by appealing 

to tl:te Hoard. T)he Commonwealth Court found that, even though the 

petitioners had suffered direct and immediate ha>r1m, DER's failure to process 

the application wa$ not action within this Board~s jurisdiction. 

Specifically, the petitioners' case would not be dismissed for failure to 

exhaust their administrative remedy because a reQuest to compel DER action 

lies in equity and does not come within this Board's jurisdiction. l.Q.. at 387, 

(citing Section 4(,a) of the Environmental Hearing Board Act, Act of July 13, 

1988 P.L. 530, fio. 94, 35 P.S. §7514(a)). 

It is clear that Westihghouse bases its appeal on simple inaction by 

DER. Westinghouse does not request this Board to reverse action already taken 

by DER, but to compel DER to reconsider and reissue or modify its Part I 

permit. As in Marinari, the appeal sounds in equity and is beyond the scope 
i 

of this Board's jurisdiction. Board precedents such as B & D Coal Co. v. DER, 

1986 EHB 615 and Duquesne Light Co. v. DER, 1985 EHB 423 which indicate that 

the Board has jurisdiction to review DER's inaction, are hereby overruled.2 

Westinghouse's other arguments also lack merit. As to the argument 

that DER must abide by its agreements, this may be true, but the Board is not 

the proper forum for an equity action to enforce an alleged agreement. Welch 

Foods, Inc. v. DER, 1974 EHB 508, 512. As to Westinghouse's argument that DER 

had a duty to issue a new or modified Part I permit under 40 C.F.R. §§122.62 

and 122.63 and 25 Pa. Code §92.7, nothing in these regulations creates such a 

2 An exception to this r~le may be DER's failure to act upon permit 
applications pursuant to the Surface Mining Conservation and Reclamation Act, 
Act of December 10, 1968, P.L. 1167, No. 370, E.[ amended, 52 P.S. §1396.4(c}, 
See Hepburnia Coal Co. v. DER, 1985 EHB 713. 
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duty.3 

In summary, the Board lacks jurisdiction to review appeals alleging 

that DER has failed to act. Therefore, we will grant DER's motion to dismiss. 

ORDER 

AND NOW, this 14th day of May, 1990, it is ordered that the motion to 

dismiss filed by the Department of Environmental Resources is granted, and 

that this appeal is dismissed. 

ENVIRONMENTAL HEARING BOARD 

~w~ 
MAXINE WOELFLING 
Administrative Law Judge 

Ch(?~~ 
ROBERT b. MYERS 
Administrative Law Judge 
Member 

;:r.r;~ TER . FITZP 
Administrative Law Judge 
Member 

3 40 C.F.R. §§122.62 and 122.63, cited by Westinghouse, merely set out 
reasons for which an NPDES permit may be modified. 25 Pa. Code §92.7 
addresses new or increased discharges of pollutants by the holder of an NPDES 
permit. Where these new or increased discharges will not violate the effluent 
limitations in the current permit, they need only be reported to the 
Department. Where the new or increased discharges will violate the effluent 
limitations in the existing permit, the discharger is required to submit an 
application and obtain a new permit before increasing the discharges. The 
only duties created by this section lie with the discharger, not with DER. 
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Mary Ycmrig·,. Esq .• 
Eastern·Regioh 
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PittsburgW,· PA 
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BOROUGH OF BELLEFONTE 

• COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
101SOUTHSECONDSTREET 

SUITES THREE-FIVE 
HARRISBURG. PA 17101 

717-787-3483 
TELECOPIER, 717-783-4738 

M. DIANE SMITH 
SECRETARY TO THE BOt 

v. EHB Docket No. 89-219-F 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES Issued: May 17, 1990 

OPINION AND ORDER SUR 
MOTION TO DISMISS 

By Terrance J. F;tzpatrick, Member 

Synopsis 

A motion to dismiss filed by the Department of Environmental 

Resources is granted. A letter from the Department which merely reminds a 

municipality what is required by a previously issued water allocation permit 

is not an appealable action. 

. OPINION 

This proceeding involves an appeal by the Borough of Bellefonte 

(Bellefonte) from a letter of the Department of Environmental Resources (DER) 

dated July 5, 1989. The letter which has been appealed accompanied a 11 Permit 

Compliance Report Form11 which DER sent to Bellefonte in connection with the 

latter's water allocation permit. 

This Opinion addresses DER's motion to dismiss, filed on August 25, 

1989. Prior to discussing this motion, however, it is necessary to understand 

the background of this appeal. On September 27, 1988, DER issued a water 
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:allocation permit (No. WA-23A) to Bellefonte. Bellefonte then filed an 

'urn:ttmely appeal with the B.o.ard, objecti.ng to va'ri:ous conditions of the pe:rmit,. 

a.mf1 req!Jested lea·ve. to file its: appeal .!l.Y.!l£. pro ~ll:nc. On May, 3, 1989·,. the 

.Board issued a d~:qi s ion denying, the request for leave to. appea:l .!!.Y.D£ pro tu.nc 

and dismissing: the. appeal. See. Borough of Bell~ff~nte v. DER,. 1989 EHB 5.99·. 

Bellefonte then appealed the Board 1 s decision to. Commonwealth Court, which 

issued. a decision on February 12., 1990 affirminQ1 the Board 1 s dis.missa 1 of the 

a.ppea l. Borough of Bellefonte et a l. v. Commonwe~l th, DER, -. Pa. 

Commonwealth Ct. , 570. A.2d 129 ( 1990). The 13o,ard 1S records indicate that --.-

Bel;lefonte has s;.nce filed a Petition for Allowance of Appeal with the Supreme 

Court of Pennsylv.ania. As of the date of this Opinion, it does not appear 

that the Supreme Court has acted upon this Petition. 

In its mot.ion to dismiss, DER argues thO!t the July 5, 1989 letter i·s 

not appea Table. DER contends that paragraph six of the water allocation 

permit re.quires Bellefonte to submit a permit compliance report on or b.efore 

the anniversary date of the permit, and that the letter and form it mailed to 

Bellefonte on July 5, 1989 merely implemented paragraph six and did not impose 

any new or different obligations upon Bellefonte. Accordingly, DER argues 

that the letter is not an action which is appealable to the Board. 

Bellefonte filed a response opposing DER 1 s motion. Bellefonte 

contends that a letter may possess the characte.ristics of an order and, hence, 

constitute an appealable action, citing William E. Martin v. DER, 1987 EHB' 

612. Bellefonte contends that the July 5, 1989 letter constitute.s an order 

because it ordered. Bellefonte to complete the permit compliance form. 

Bellefonte also argues that, apart from whether the letter imposes new 

oblig.ations, there is an issue as to whether the letter is enforceable in 

1 ight of Bellefonte 1 s appea 1--which was pending a.t the ti:me Be llefon,te filed' 
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its response--to Commonwealth Court. 

To be appealable to this Board, a DER decision must constitute an 

"action" affecting the appellant's "personal or property rights, immunities, 

duties, liabilities, or obligations." 25 Pa. Code §21.2(a); Delta Excavating 

& Trucking Co., Inc. v. DER, 1987 EHB 319, 323. "Action" is defined as "any 

order, decree, decision, determination or ruling by the Department [of 

Environmental Resources] affecting personal or property rights, privileges, 

immunities, duties, liabilities or obligations of any person, including, but 

not limited to, denials, modifications, suspensions and revocations of 

permits •.•• " 25 Pa. Code §21.2(a). Although DER letters may qualify as 

appealable actions, letters are not appealable when they merely provide advice 

as to permit limitations or what the law requires. Chambers Development Co. 

v. DER, 1988 EHB 198, Sandy Creek Forest v. Commonwealth, DER, 95 Pa. Common­

wealth Ct. 457, 505 A.2d 1091 (1986). 

Applying these principles to this case, it is clear that DER's July 5, 

1989 letter does not constitute an appealable action. This letter stated: 

As a condition for issuing your water allo­
cation permit, which was approved by the Department 
on September 27, 1988, the Borough of Bellefonte 
is required to submit a progress report indicating 
compliance with the water conservation conditions 
of the permit. The enclosed Permit Compliance 
Report Form should be completed and returned to 
our office on or before September 27, 1989. 

If you have any questions or need additional 
information, please contact the Water Conservation/ 
Technical Assistance Section at 717-541-7805. 

Sincerely, 
Is/ 

William A. Gast, Chief 
State Water Plan Division 

Contrary to Bellefonte's assertions, there is nothing in this 

letter which would lead us to conclude that it is an order of the Department. 
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The letter simply recites that completion of the report was a condition of the 

wa:ter allocation: p~rmit, and that the form "should" be completef;l and retu.rne.cJ 

to OER. A letter stating that Bellefonte "should'' complete and ret.urn the 

form is hardly t~ ~arne as "ordering" Bellefonte to do so. See, Mark Basalyga 

t/a Tamarack Tops~11 Co. v. DER, 1989 EHB 388. At most, the letter informed 

or reminded Bellefonte what was required by the terms of the water allocation 

permit; this advice did not transform the letter .jnto an appealable action. 

See, Chambers Development Co., SandvCreek Forest. 

Since the July 5, 1989 letter did not constitute an appealable 

action, we will grant DER's motion to dismiss.l 

1 Because we are granting DER's motion to dismiss, which goes to the 
fundamental question of whether we have jurisdiction to hear this appeal, it 
is not necessary for us to address DER's later filed Motion to Dismiss for 
Mootness. 
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ORDER 

AND NOW, this 17th day of May, 1990, it is ordered that DER's 

motion to dismiss is granted, and this appeal is dismissed. 

DATED: May 17, 1990 

cc: Bureau of Litigation 
Library, Brenda. Houck 

nb 

For the Commonwealth, DER: 
Kurt J. Weist, Esq. 
Central Region 
For Appellant: 
David A. Flood, Esq. 
Bellefonte, PA 

525 

ENVIRONMENTAL HEARING BOARD 

~w~· 
FLING ~ 

Administrative Law Judge 

c~ RO~~ 
Administrative Law Judge 
Member 

,-~~~~ 
TERRANCE J. Fltz 
Administrative Law Judge 
Member 

~/ //!0'# 
~~/'~~ 
RICHARD S. EHMANN 
Administrative Law Judge 
Member 



COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
101 SOUTH SECOND STREET 

SUITES THREE-FIVE 
HARRISBURG. PA 17101 

717-787-3483 
TELECOPIER' 717-783-4738 

M. DIANE SMITI 
SECRETARY TO THE BC 

MARGARET C. AND LARRY H. GABRIEL, M.D. 

v. EHB Docket No. 89-582-E 

COMMONWEALTH OF PENNSYLVANIA, 
DEPARTMENT OF ENVIRONMENTAL RESOURCES Issued: May 17, 1990 

OPINION AND ORDER 
SUR MOTION TO OUASH 

By Richard S. Ehmann, Meomer 

Synopsis 

A letter from the Commonwealth of Pennsylvania's Department of 

Environmental Resources ( 11 DER 11
) to counsel for Margaret H. and Larry C. 

Gabriel, M.D. ( 11 Gabriels 11
) declining a request that DER order Neshannock 

Township to build the sanitary sewer line described in the Township's Official 

Sewage Plan as serving the development in which Gabriels reside, is not an 

appealable action. Accordingly, DER's Motion To Quash this Appeal will be 

granted. 

OPINION 

On December 1, 1989, Gabriels filed an appeal from DER's undated 

letter to Gabriels' attorney. DER's letter provided in relevant part: 

As stated in our letter of January 9, 1989, 
Neshannock Township is obligated to construct sewerage 
facilities in the Coronado Drive area consistent .with the 
Official Sewage Plan of the Township. The Township's 
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committment [sic] to implement the plan was .not qualified 
o.n receipt of any grants or low interest loans such as 
Pennvest. 

We support your posit ion in this :matter, i .• e. that 
the township should proceed expeditiously to implement its 
Offici.a1 Plan. However, due to our li;mited resources, we 
are unable to take enforcement: action in this matter. We 
sympatMze with your client but feel this is mainly' a 
local :matter and can be resolved most efficiently at the 
local level. 

In response to G.abrtels' appeal, DER filed a Motion To Quash on 

;March 19, 1990. The Motion argues that DER's letter is not an appealable 

"act ion" of DER, that a refusa.l to sue the township is not an appealable 

action, that there is no irreversible damage to Gabriels by virtue of .DER's 

failure to act and that DER's refusal to act is an exercise of its enforcement 

discretion, which exercise is not appealable. 

Ther.eafter, DER and Gabriels filed the·ir pre-hearing memoranda .on 

March 22, 1990 and April 3, 1990 respectively. We received DER's Brief 

supportin.g its Motion on April 6, 1990. 

On April 9, 1990, Gabriels filed a Motion To Withdraw their appeal 

without prejudice to their right to refile it in the future. Gabriels based 

this Motion in part on the fact that Neshannock Township had been awarded 

funding to build this sewer. In a conference call on April 12, 1990 on this 

Motion, counsel for DER opposed withdrawal without prejudice because counsel 
' 

contended that DER's action was not appealable to begin with. In response, 

Gabriels' counsel orally withdrew the Motion To Withdraw and asked for 

additional time to respond to DER's Motion To Quash. We granted this request 

in our Ord.er of April 12, 1990 and Gabriels' Response To DER' s Mot ion To Quash 

and Brief in support thereof were filed with us on April 20, 1990 as directed. 

In their Response and Brief, Gabriels state that they: 
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••• agree that the DER has correctly stated the law 
concerning jurisdiction of this Board. We submit that the 
parties differ only on the question of whether the 
Gabriels have suffered the sort of damage to their 
property interests 1s of sufficient magnitude to be within 
the jurisdiction of this Board as a matter of public 
policy. 

[Brief, Page 6] 

Gabriels also argue DER's refusal to act violates their constitutional rights 

to use and enjoyment of their land based on the facts involved in this case. 

In Mynjcjpal Authority of Buffalo Township v. DER, 1988 EHB 608, we 

addressed the scope of what is appealable to this Board and we said: 

Actions of DER are appealable only if they are 
nadjudications" within the meaning of the Administrative 
Agency Law, 2 Pa.C.S.A. §101, or "actions" under §1921-A 
of the Administrative Code, Act of April 9, 1929, P.L. 
177, as amendyd, 71 P.S. §510-21, and 25 Pa.Code 
§21.2(a)(1).L J Adjudications are defined as those 
actions which affect the personal or property rights, 
privileges, immunities, duties, liabilities or obligations 
of the parties. An appealable action is defined in 25 
Pa.Code §21.2(a) as follows: 

0 Any order, decree, decision, determination 
or ruling by the Department affecting personal 
or property rights, privileges, immunities, 
duties, liabilities or obligations of any 
person, including, but not limited to, denials, 
modifications, suspensions and revocations of 
permits, licenses and registrations; orders to 
cease the operation of an establishment or 
facility; orders to correct conditions 
endangering waters of the Commonwealth; orders 
to abate air pollution; and appeals from and 
complaints for the assessment of civil 
penalties." 

In reviewing this DER Motion we will assume the facts recited in 

Gabriels' brief are the facts before us. We do this because DER has not put 

lThese definitions were not changed by passage of the Environmental 
Hearing Board Act, Act of July 13, 1988, P.L. 530, 35 P.S. §7511 .e1 gg_,_ 
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forth an alternative vers io.n of the facts and because in construing. this 

motion we review it in the light most favorable to Gabriels. Meadville 

Forging Company v., PER, 1984 EHB 850, Columbia Park Cjtizens A$SOcjation y. 

Jl.EB., 1989 EHB 899. 

The instant appeal is based upon DEB's refusal to exercise its 

prosecutorial discretion in the manner sought ~Y Gabriels. As we have 

previously decided, such a refusal by DEB is not an adjudicatory action 

subject to our review. Ralph Edney v. DER, 1989 EHB 1356; Pawning v. 

Commonwealth. Medical Education and Licensure Board, 26 Pa.Cmwlth. 517, 364 

A.2d 748 (1976); Consolidation Coal Company v. PER, 1985 EHB 768. 

Accordingly, we are compelled to dismiss Gabriels' appeal. 

Gabriels' argument that their constitutional rights have been 

violated does not change this result. DEB does not deny the existence of 

Gabriels' constitutional rights and neither does this Board. However, the 

existence of Gabriels' rights does not in turn create for Gabriels the right 

to have DEB " ... institute legal proceedings against Neshannock Township to 

compel implementation of the Neshannock Township Official Sewage Plan" as 

requested in the Prayer For Relief in Gabriels' Notice of Appeal. Gabriels 

have neither pointed to any case or statutory law to support such a contention 

nor directed the Board to any authority for the proposition that this is,the 

proper forum for protection of those rights.2 

2Gabriels' citation to Article 1, Section 11 of the Constitution does not 
do this since it only talks of Courts being open and provides for suits 
against the Commonwealth in the fashion directed by the legislature. 
Obviously this Board is not a court of general jurisdiction. Conmonwealtb. 
Department of Environmental Resources v. Leechburg Minjng Co., 9 Pa.Cmwltb. 
297, 305 A.2d 764 (1973); Eva E. Yaros et al. v. QER, 1985 EHB 892; Al 
Hamilton Contracting Co. v. PEB, 1989 EHB 383. 

529 



Therefore, we must grant DER's Motion, and, thus, we enter the 

following Order. 

0 R DE R 

AND NOW, this 17th day of May, 1990, DER's Motion to Quash is 

granted and it is ordered that the appeal of Margaret H. Gabriel and Larry C. 

Gabriel, M.D. is dismissed. 

DATED: May 17, 1990 
cc: Bureau of Litigation 

Library: Brenda Houck 
For the COBIOnwealth, DER: 

rm 

Donna J. Morris, Esq. 
Western Region 
For Appellants: 
Martha E. Bailor, Esq. 
Stanley W. Greenfield, Esq. 
Pittsburgh, PA 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
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DEER LAKE IMPROVEMENT ASSOCIATION et al., . . 

M. DIANE SMIT 
SECRETARY TO THE 9, 

v. EHB Docket No. 90-148-E 
Issued: May 17, 1990 

COMMONWEAlTH OF PENNSYlVANIA 
DEPARTMENT OF ENVIRONMENTAl RESOURCES 

and 
AMERIKOHl MINING, INC., Permittee 

Synopsis 

OPINION AND ORDER 
SUR APPEllANT'S MOTION TO 

STAY PROCEEDINGS 

In a third party appeal from issuance of a surface mining permit, A 

Motion to Stay Proceedings, based on the pendency of a proceeding before the 

Township's Zoning Hearing Board and an argument of judicial economy, will be 

denied when the Motion is filed at the inception of the appeal to this Board. 

The surface mining permit is conditioned on compliance by permittee with such 

local zoning ordinances and the proceeding before the Board at this stage 

involves discovery by the parties and preparation of their respective 

pre-hearing memorandums, so there is virtually no judicial time to economize 

on. 
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OPINION 

On April 10, 1990, an appeal was filed with this Board by Deer lake, 

Improvement Association, Inc.; Elmer BartheJ, President of this association; 

"and all of the owners of property within the Deer Lake's plan of lots •.. " 

("Deer Lake"). Deer Lake is appealing the March 12, 1990 issuance by the 

Commonwealth's Department of Environmental Resources ("DER") of Surface M:tning 

Permit 26890106 to Amerikohl Mining, Inc. {"AmerikohP) for a proposed mine 'o 

be located in Wharton Township, Fayette County. On April 13, 1990, we issued 

our Pre-Hearing Order No. 1 giving the parties 75 days to complete discovery 

and directing Deer Lake to file its pre-hearing memorandum with us by June 27, 

1990. {DER and Amerikohl are to respond fifteen days later) 

On April 24, 1990 Deer lake filed a Motion to Stay Proceedings. The 

motion contends Amerikohl's permit states in paragraph 9 that mining 

activities cannot begin unless Amerikohl complies with all ordinances enacted 

pursuant to the Municipalities Planning Code, the Act of July 31, 1968, P.L. 

805 No. 247, as amended. It then states Amerikohl has sought a special use 

permit from the Wharton Township Zoning Hearing Board but that Board has not 

reached a decision with regard to Amerikohl 's request. Finally, Deer Lake 

concludes that for reasons of judicial economy and saving of time, proceedings 

in this appeal should be stayed pending resolution of the zoning matter. 

In its reply to Motion to Stay Proceedings, Amerikohl agrees it'is 

seeking a special use permit, from the Township's zoning board that its 

Surface Mining Permit is written as stated in Deer Lake's Motion, and that no 

decision on its special use permit has been rendered. Amerikohl continues, 

stating that the Zoning Board's hearings are concluded, and argues that since 

the only activity in the proceeding at this stage is discovery, and Amerikohl 
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wants to conduct its discovery now, there is judicial economy to be obtained 

through a stay. DER takes no position on this Motion. 

The zoning board proceedings concerning zoning and our proceeding in 

Deer Lake's appeal are wholly separate from one another because of the way in 

which DER wrote paragraph 9 of Amerikohl's permit. We will not decide zoning 

issues in our proceeding. Cjty Qf Scranton y. DER et al .• 1986 EHB 1223. 

Moreover, Amerikohl is correct when it says that at this stage only discovery 

is occuring in this matter. There is no effort of this Board involved in 

discovery by each party and thus no judicial economy or saving of this Board's 

time that would occur if we were to grant the motion. If we arrive at the date 

for a hearing on the merits of this appeal and the zoning proceeding is still 

unresolved, perhaps Deer Lake's motion might be attractive: as we are not to 

that point we enter the following order. 
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ORDER 

AND NOW, this 17th day of May, 1990, upon consideration of the Motion 

to Stay Proceedio~s filed on behalf of appellants and the reply thereto on 

behalf of Amerikohl Mining, Inc., it is ordered that the motion is denied. 

The parties shall proceed as directed in our pre-hearing Order No. 1 dated 

April 13, 1990. 

DATED: May 17, 1990 

cc: Bureau of Litigation 
Library: Brenda Houck 
For the Comaonwealth, OER: 

med 

Stephen c. Smith, Esq. 
Western Region 
For Appellant: 
Robert J. Shostak, Esq. 
Athens, OH 
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0 Issued: May 18, 1990 

OPINION AND ORDER 
SUR MOTION TO DISMISS 

By: Richard S. Ehmann, Member 

Synoosjs 

An appeal based in part on an oral expression of opinion and in part 

on a letter containing the opinion of employees of the Commonwealth of 

Pennsylvania's Department of Environmental Resources ("DER") about potential 

problems with use of a specific tract for a municipal solid waste landfill, is 

dismissed as not being from a final DER action or adjudication, because 

appellant has yet to submit an application for a municipal solid waste permit 

in regard to that site. Oral expressions of opinion by DER staff members, 

standing alone, do not constitute a final action or adjudication by DER giving 

rise to a right of appeal. 

OPINION 

On March 13, 1990, JEK Construction Company, Inc. ("JEK 11
) commenced 

the instant proceeding by filing its Notice of Appeal. JEK appeals from the 

March 2, 1990 letter signed by Anthony D. Orlando, who signed the letter as 
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DER's Southwestern Regional Manager of the Bureau of Waste Management. The 

Notice of Appeal also states it appeals from " ••. decisions of- the Department 

of Erwiroilmental Resources enumerated in the ptf!"-appl it at ion meeting of 

February 16, 199(>." 

The rambling seven-page portion of JEK's Notice of Appeal which 

purports to specify the reasons for JEK's appeal states JEK applied to DER ih 

1988 for a permit to operate a municipal waste 1andflll. the appeal says that 

in May of 1988 OER suggested to JEK (it is not clear whether this was before 

or after the aforementioned solid waste permit appl itation was filed) that it 

shoultl either secure a waiver of the applicability of 25 Pa.Code Chapter ios 
as to the proposed landfill site or obtain a permit for the site issued 

pursuant to the Dam Safety and Encroachments Att, Act of November 26, 1918, 

P.L 1315, No. 325, as amended, 32 P.S. §693.1 tt. ~' and the regulations 

found ill aE Pa.Code Chapter 105. As a result, JEK says it applied for a 

waiver or, alternatively, a permit. Thereafter, on October 13, 1989, OERis 

Bureau of Oams and Waterways Management wrote to JEK saying: 

This letter is to inform you that the Department has 
·completed a review of your application submitted on JUne 
14, 1988, for a permit to construct and maintain rock 
underdraiJ1s in two tributaries to Maple Creek for the 
purpose of constructing a municipal waste landfill iil 
Fallowfield Township, Washington County. on October 5, 
1989; a Water'Obstruction and Encroachment Permit for thiS 
project was signed and forwarded to Mr .. Charles Duritsa, 
Regional Director, Pittsburgh Regional Office. The 
permit, however, is not valid uht i1 a waste management 
permit is issued by the Department. . 
(This letter is attached to JEK's Notice of Appeal) 

J.EK's appeal then says that in a pre-application meeting (occurring at an 

unspecified date but apparently subsequent t<> th~ October 13, 1989 letter) 

with DER, it was told by DER that the regional groundwater had to be 
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considered in the application and JEK should "propose a site design so that it 

would not be within 100 feet of a perennial stream or 8 feet of the regional 

groundwater." JEK then argues a DER letter of December 28, 1989 (not attached 

to its appeal) indicates a predisposition of DER not to honor the 

approved permit to install the rock underdrains ("rock drain permit"). 

Thereafter, JEK says, on February 16, 1990, .JEK and DER had another 

pre-application meeting and DER is alleged to have said the two streams on 
' 

which JEK wanted to install its rock underdrains are perennial and therefore 

construction of the rock underdrains in the streams would be considered ground 

water manipulation. JEK's appeal says that contrary to DER's statements, the 

streams have intermittent, not perennial, flows. Next, JEK says DER "orally" 

advised JEK that DER would not approve a landfill permit where rock 

underdrains in these streams would be located beneath JEK's proposed landfill. 

JEK also says this statement and DER's letter of March 2, 1990 represent a ~ 

facto revocation of the rock drain permit. DER's letter of March 2, 1990 is 

attached to JEK's Notice of Appeal. It says in pertinent part: 

I had hoped that our meeting on February 16, 1990 
would be beneficial to your client by outlining some of 
the potential problems at this site. However, upon 
receipt of your February 19, 1990 letter there are still 
some misunderstandings and I would like to take this time 
to provide further clarifications. 

It should be noted that the Bureau of Dams and 
Waterway Management has not issued a permit. The Bureau 
of Dams and Waterway Management has completed a review of 
the application, but the Water Obstructions and 
Encroachment Permit will not be issued unless the Bureau 
of Waste Management issues a permit. At this time, your 
client does not have a permit to construct a rock drain in 
the unnamed tributary of Maple Creek. 

It should also be noted that your position, that the 
unnamed tributary of Maple Creek is intermittent, is not 
supported by information received from your client's 
consultants. Based on the information from both Duncan, 
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Lagnese & Associates, Inc. and Skelly and Loy, portions of 
this stream are perennial. Investigations by both the 
Pennsylvania Fish Commission and our staff also indicate 
that portions of the unnamed tributary are perennial. We 
discussed the potential problems associated with the 
site's location relative to perennial streams, but it is 
difficult to provide comments without the benefit of an 
application to review. 

the Department has not deprived your client the use 
of its property. If your client wishes to pyrsue the 
option to construct and operate a municipal waste 
landfill. then an application must be.submitted. The 
Department will make a final determination only after a 
technical review of a complete application. 
(Emphasis supplied) 

JEK concludes in part that DER's decision is final because nothing 

JEK " •.. can submit in terms of a permit application ... will or may change 

[DER's] position ... " which is a~ facto denial of both the rock drain permit 

and the solid waste permit. JEK also alleges that DER told it at the February 

16, 1990 meeting that even if a Solid Waste Management Application was 

submitted, a permit would not be issued as long as the rock underdrain 

proposed was part of it. Finally, JEK states the proposed landfill is not 

economically feasible at the proposed site, absent use of the rock 

underdrains. 

In response to this Notice of Appeal, DER has filed a Motion 

To Dismiss which states that while JEK did apply for the rock drain permit, 

.JEK has not submitted an application to DER for a municipal solid waste , 

permit.l DER's Motion states the meeting it had with JEK on February 16, 

!Pending disposition of its Motion To Dismiss, DER simultaneously filed a 
motion to block depositions of its staff as noticed by JEK. After oral 
argument by counsel on that motion in a conference telephone call, we entered 
our Order dated March 21, 1990. The Order stayed discovery by both parties 
pending our decision on the Motion To Dismiss and established a schedule fo·r 
briefing the issues in the Mot ion To Dismiss and filing of affidavits to 
support the respective positions on the Motion To Dismiss. 
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1990 concerned what information should be included in a solid waste permit 

application and its letter of March 2, 1990 responded to a letter from JEK's 

counsel to try to clear up continuing misunderstandings. It is OER's position 

that its letter to JEK says it is difficult to comment on potential problems 

in an application when the application has yet to be submitted, so if JEK 

wants to pursue its concept, it should file an application. DER's Motion says 

that DER's March 2, 1990 letter merely restates comments made orally to JEK on 

February 16 and in other meetings, concerning the rock drain permit's status 

and potential problems with locating a landfill near a perennial stream. 

Accordingly, DER concludes the letter and statements in the meeting are not an 

action or an adjudication of JEK's rights and therefore no appeal will lie. 

Nearly in accordance with the deadline in our March 21, 1990 Order, 

OER filed its Brief and the affidavit of Mr. Orlando. The affidavit supports 

DER's position that the meeting was to discuss potential problems if JEK 

applied for a municipal solid waste permit in regard to this specific site. 

The potential problems about this site on which DER commented included {a) 

groundwater issues related to 25 Pa.Code §273.252{b); (b) information from 

JEK's consultants showing the stream to be perennial; and {c) " ... as a general 

matter [DER] does not issue ... permits for landfills that affect perennial 

streams ..• ". According to his affidavit, Orlando says DER advised JEK to 

propose a landfill away from the perennial portions of two streams on their 

proposed landfill site. 

In accordance with our March 21, 1990 Order, JEK's counsel filed its 

Brief on JEK's behalf. Included with it are two supporting affidavits and 
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various exten,sive exhibits. 2 JEK's Brief raises six reasons why it feels 

the Motion should be den'ied. It says: 

r. DER's actions constitute an adjudication of JEK's rights 

because the rock drain permit's issuance vests JEK with rights whfch 

are affected by DER's refusal to consider issuing a permit for a 

landfill to be constructed, in part, on top of the rock drains antt 

such a refusal impacts the validity of the rock drain permit and 

gives rise to a right to appeal. 

2. DER's actions and decisions in the meeting and its March :2, 

1990 letter are not a preliminary exchange of information but an 

unwritten DER determination that DER will not issue a municipal 

solid waste permit to JEK for this site, if it uses the rock 

underdra in concept approved in the ro·ck drain permit. 

3. DER changed the status of JEK's rock drain permit because 

DER first blessed an application for the municipal solid waste 

permit without regard to the impact on the two streams by issuance 

of the rock drain permit and now DER says it will not approve 

landfill construction using the concepts approved in the rock drain 

permit. 

4. Public:: pol icy is well served by this Board's deciding the:se 

issues prior to submission of JEK's application for permit, because 

it conserves time, money and personnel expenditures by permit 

applicants and DER. 

2contrary t:o the assertion in JEK's Notice of Appeal that JEK had 
previously applied for the solid waste permit, JEK's Brief and affidavit 
concede that no application for a municipal solid waste permit is pending 
before DER. 
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5. DER's position that all or portions of each of these two 

streams on JEK's proposed site are perennial, is a DER decision made 

now which will affect everything JEK does in the future as to any 

landfill permit application it may submit. Accordingly, because DER 

had received all the information which JEK says is needed to make 

this decision prior to stating the streams are perennial, the 

decision should be reviewed now. 

6. DER was in error when it stated that construction of rock 

underdrains in the streams (whether intermittent or perennial) 

pursuant to the rock drain permit was groundwater manipulation, 

because placing a surface stream in a rock underdrain and covering 

the drain with a landfill does not make the stream flow into 

groundwater. 

We will not recite herein the allegations in JEK's fourteen pages of 

affidavits or approximately three-inch-thick stack of exhibits thereto. In 

sum they support the contentions in JEK's brief and oppose the allegations in 

the affidavits filed on behalf of DER. 

On April 12, 1990, DER's counsel faxed us DER's Brief In Response To 

JEK's Brief In Opposition To Commonwealth's Motion To Dismiss, with an 

accompanying affidavit and letter. No objection thereto was received from 

JEK's counsel. This DER Brief, accompanying affidavit and letter say that the 

rock drain permit was never issued to JEK by DER and that JEK was well aware 

of this. Accordingly DER argues, JEK cannot rely on an alleged change of 

status or revocation thereof to claim a ground for appeal. 
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On A'pr:'il 23, 1990., JEK' s counsel filed JEK' s Reply To Commonwealth\' s 

R~'s.ponse B·rtef and affidav·it irl sup.p.ort thereof. In addi:t ton to rehashin.g 

some of J.EK' s p·rr-tor arguments, this Reply contends the materials suppo:rti'ng 

the "CbliiRonwea lthJ s Response Brief" dea:l t with: JEK' s request for a watve:r 

rather than the· rock drain permit which JEK ag,a,i.n insists was issued by DER. 

In many locations throughout its inttial Brief, JEK recog.nizes: at 

l1e.ast two of the major prob 1 ems confronting the Board, if it were to sus~tadn1 

JEK's posit ion and deny DER' s Motion To Dismiss. The first problem is that. 

J.EK has not submi,tted an application to DER for' a municipal solid waste· 

permit. The second problem is the lack of a writ tng from. DER to JEK (othe:r 

than: the lett.er of March 2, 1990) conununi·cating. the alleged DER de·c.tstons:. 

rhus. JEK wants tJlle right to appeal what it interp,reted: DER' s oral st.atemen:t.s 

to mean.,. as opposed to appealing a writing wh i·d· th.e Board can evaluate fo,r 

itself. 

In Muni,cjpal Authority of Buffalo Towosh:ip y. PER, 1988 EHB 6.08~, we 

addresse<:t the scope of what is appealable to this Bo.ard and· we said: 

Actions of PER are appealable onT,y if they are 
11ad:Jud,Jcations 11 withi.n the meaning of the Admints:trattve 
Agency Law, 2 Pa .. C.S.A. §101, o.r "actions .. under §1921-·A 
of the Administrative Code, Act of April 9, 1929, P.L. 
177, as amended, 71 P.S. §510-21, and. 25 Pa.Code 
§21.2(a)(l). Adjudications are defined a's those acti:ons, 
whi..ch affect the personal or property ri:ghts, privHeges;., 
immunities, duttes, liabilities or oblig,ations. of the 
part i:e.s . An appea 1 able act ion i s def tned: in 25 Pa. Code 
§21. 2·{ a) as follows: 

"Any orde.r, decree, dec is ian.,. determinatton 
o.r ruling by the· Department affecting pe.rsona] 
or property rights, privileges, i'mmunities., 
dut.iie·s, ltabtl•ities· or obli:gations. of any 
person,. including,,. but not limited: to, dentals,. 
modifi.ca:tions, suspensions and re;voca:ttons om 
permits, licenses and reg.istr.ations.;. orders to 
cease the ope.rat ion of an establi;shment OJ' 
facility; orders to correct conditions 
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endangering waters of the Commonwealth; orders 
to abate air pollution; and appeals from and 
complaints for the assessment of civil 
penalties.n 

These definitions are easy to state but are often 
very difficult to apply. A review of prior Board 
decisions in this area discloses an inevitable lack of 
consistency, with the rulings necessarily turning on the 
particular facts involved. Board precedence is only of 
marginal value, as a result, and the decision in the 
present case will depend upon the facts presented in the 
documents in the record. While the precise wording of the 
documents is important, it is the substance that controls. 
Meadville Forgjng Companv v. PER, 1987 EHB 782. 

Whether it is a PER action or an adjudication which is appealed, 

each contemplates a writing reflecting PER's position, just as we implied in 

Municipal Aythorjty of Buffalo TownshiP y. PER, ~· Neither PER's counsel 

nor JEK's counsel has pointed us to a case where an oral statement by a PER 

employee has been held to be such an appealable action or adjudication. Our 

own research has failed to disclose such a case either. We believe this lack 

of cases on oral statements comes about for a good reason. PER acts pursuant 

to statutes and regulations which require permits in writjng, detailed written 

applications, and the myriad of other pieces of paper which form the gasoline 

on which PER's bureaucratic engine runs. For better or worse and whether we 

like it or not, we exist in a regulated world where the final word is a 

written word. Persons may have oral discussions, but their commitments to 

each other in this regulated world are on paper (in one form or another). It 

is that paper which records precisely what a party means others to conclude as 

to its position on various matters. 

A writing allows an adjudicatory body to review what has transpired 

rather than what each side subjectively and retrospectively thinks has 

occurred. Thus a PER letter saying a company needs to propose more monitoring 
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w~H s and must ·submit the additional well locat ;,ons by a definite date, shows 

·PER's c.ommand that a company adhe.re to a s.pec i f1c course of conduct and is ara 

\appealable action. Meadyjlle Forging Company y,PER, 1987 .EHB 782. However, 

'we found a letter from DER saying that a solid :waste permit contains a volume 

limit and if the permittee wants to exceed that volume, it should seek to 

modify its p.ermit, is not app.~,alable because we could not see it changing th~ 

permitee's status. Chambers Development Compapy,v. PER, 1988 EHB 198. 

The same result occurred when DER wrote to several municipalities telling 

them an interceptor sewer was overloaded so PER could no longer accept 

planning modules providing for connections thereto. In Swatara Township 

Authority y. PER, 1987 EHB 757, we held that since planning modules were not 

denied in PER's letter until a module was submitted and denied, there was no 

;appealable PER action. It appears from the affidavits and exhibits that here 

we have two different and opposing views as to what was said at a meeting. As 

we said in Municipal Authority of Buffalo Township v.PER, supr§, the 

expression of opinion without binding legal effect is not appealable. We do 

not have a PER command to act in a particular fashion. 

JEK's position that the oral representations are appealable is made 

the more difficult by the fact that JEK has yet to apply for a permit. As we 

have said before, expression of an opinion on PER's behalf while a permit 

application is still under review is not appealable because that opinion could 

change and the PER final decision will be reflected in the permit as issued or 

denied. Snyder Township Residents For Adequate Water Supplies v. PER, 1984 

EHB 842. If this is true when permits are under review, it must be even truer 

(if that is possible) when a party has yet to file its application for permit .. 

At least until there is an application pending, anything said by DER or 
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written in its letters can have no binding legal effect with regard to 

issuance of the as yet "unapplied for" permit. 

Even if JEK had filed an application for permit, the result would be 

the same. Lancaster County Network y. PER, 1987 EHB 592. PER has alerted JEK 

to problems on the site and confirmed this in a letter. The letter concludes 

by saying "[PER] will make a final determinatjon only after a technical revjew 

of a complete application." Thus JEK may submit a proposal with rock 
' 

underdrains in intermittent portions of the stream only, with no use of the 

stream areas at all, or with rock underdrains used everywhere coupled with a 

further showing the entire length of both streams only has intermittent flow, 

or it may decide not to apply for a permit. If an application for permit is 

madet PER's decision based on JEK's application will be final and appealable 

to us at that time. Sandy Creek Forest. Inc. y, PER, 95 Pa.Cmwlth. 457, 505 

A.2d 1091 {1986). Until that time, JEK is a non-applicant and there has been 

no change in its legal status by virtue of PER's letter or the meetings. 

:North Penn Water Authority et al. y. PER, 1988 EHB 215. 

Special mention must be made at this point of the extraordinary 

nature of JEK's request. JEK is asking for a review of preliminary oral 

opinions expressed by PER's staff prior even to the filing of an application 

for permit. It is seeking what is in essence "declaratory relief" by this 

Board as to those opinions. As a Board, we are not charged with the duty of 

reviewing all opinions expressed by PER staff members in the course of 

administration of all of the environmental statutes. Al Hamilton Contracting 

Co. v. PER, 1989 EHB 383. We review only those PER acts which are 

adjudications or actions. We will not begin second guessing PER throughout 

each stage of each matter. We cannot issue PER's permits. Nor can we review 
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e<'w~ry decision :concerning .an application for a .permit at the instant llER .makes 

the decision during the lengthy process of appJication review. To do so would 

require us to virtually assume DER's role. Nothing in the Environmental 

Hearing Board Act, Act of July 13, 1988, P.l. 530, No. 94, 35 P.S. §7511 n. 
~envisions our having such a role. We are not empowered to grant such 

declaratory judgement rel i,ef. Eva L Yaros et al. v. PER, 1985 EHB !92. 

A word or two also needs to be said .concerning JEK's assertions as 

to the rock drain permit. Nothing produced by JEK has shown that permit to 

have been issued by PER to JEK, contrary to JEK's assertion. JEK applied fo:r 

the permit and upon completi.on of the review thereof by the hydraulics/water-­

ways management staff on October 13, 1989, the permit was DQ1 issued. 

Clearly, under the facts before us the permit could not have been issued at 

that point without violating 25 Pa.Code §105.21(a)(2). As pointed out in 

PER's Repl;¥, the rock drain permit was sent from PER's waterways management 

staff to PER's solid waste management staff which is waiting for JEK to submit 

JEK's ~pplication for a municipal solid waste permit. When and if JEK's solid 

waste ~pplication comes in, then it is clear that rock drain permit will be 

reviewed again as to solid waste issues and compliance with the Solid Waste 

Management Act, Act of July 7, 1980, P.l. 380, No. 97, as amended, 35 P.S. 

§6018.01 and the regulations promulgated thereunder as mandated by secti~n 

105.21(a)(2). This will occur in the course of reviewing the municipal solid 

waste permit application. Thereafter, a municipal solid waste permit with a 

rock drain permit may be issued or denied, but until then it is clear JEK has 

no rock drain permit. This permit coordination by PER is mandated by 25 

Pa.Code §105.24(a). It is also clear JEK took no timely appeal from PER's 

decision to handle the rock drain permit in this fashion. Of course it cannot 
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do so now because collateral attacks on prior DER decisions are not permitted. 

Ioro Development Company y. Commonwealth, 56 Pa.Cmwlth. 471, 425 A.2d 1163 

(1981); Pittsburgh Coal and Coke. Inc. y. DER et al., 1986 EHB 704. As a 

result, JEK's status yis-a-yjs this rock drain permit remains unchanged, as 

does the permit's status itself. 

Accordingly, it is clear that DER's Motion is well founded and we 

enter the Order set forth below. 
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0· R D E R 

Afi.Jtl N0\'1;, tliis, 18th, d:ay of May,. 1990; iit i·s ordered tha,t DER' S· Moti«Dn 

To Otsmtss, i•s granted. The, a'ppe·aJ by JEK a;t the above docket number is 

d'isiMssed.-

DATED: May 18; 1990 

cc: Bureau of L iti:g:a.ti·on· 
Library: Brenda Hoock 
For the CGMJnwealth, O£R: 
Gail A. M.Ye'rs, £s-q. 
Western Re~fion 
Fot AJjpellat~t: 
Robert P. Ging. Jr .. , Esq. 
Confluence, PA 
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OPINION AND ORDER 

Svnopsjs 

SUR MOTION TO SHIFT BURDEN OF PROOF 
PURSUANT TO 25 PA.CQPE §21.101 (b)(4) 

In an appeal from issuance of a water allocation permit to Western 

Pennsylvania Water Company ("WPWC") by the Department of Environmental 

Resources (''DER"), Armco Advanced Materials Corporation's ("Armco") motion to 

shift the burden of proof to DER, pursuant to 25 Pa.Code §21.101(b)(4), must 

be denied. DER's only actions in regard to WPWC's water allocation permit and 

its water supply system are regulatory in nature. Since DER is not operating 

these reservoirs or withdrawing water from these streams, it is not engaging 

in the activity of water withdrawal and reservoir operation, hence 25 Pa.Code 

§21.101(b)(4) does not apply. 

OPINION 

The above captioned appeal represents the consolidation of two 

appeals from the issuance of Water Allocation Permit No. WA-1530 on July 27, 

1988 by DER to WPWC. 
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WPWC appealed on August 22, 1990 and challenged the continuous flow 

(conservation releases) volumes mandated to occur at all times from WPWC's 

Thorn Run and Lak~ Oneida Reservoirs. WPWC claims DER's action in mandating 

the releases exceeds its authority to act. WPWC also urges the volumes 

required to be released are unreasonable and endanger the safety and economic 

well-being of WPWC's customers and the general public, not to mention 

endangering the aquatic community in the Lake One,ida Reservoir and Thorn Run 

Reservoir. 

Armco also appealed from issuance of this permit but, unlike WPWC, 

Armco says DER's decision was in error because the continuous flow volumes are 

too small and insufficient to protect public health, water quality and 

stream users downstream of these two reservoirs. Thus, one appellant says 

in issuing this permit, DER did too much and the other says it did not do 

enough. 

After consolidation of the appeals, with discovery concluded and the 

pre-hearing memorandums filed, we issued our Pre-Hearing Order No. 2 on April 

2, 1990 and scheduled this matter for a hearing to commence on June 12, 1990. 

On April 20, 1990, Armco filed its Motion To Shift The Burden Of 

Proof from Armco to DER pursuant to 25 Pa.Code §21.10l(b)(4). WPWC has taken 

no position on this Motion. As expected, DER has filed a Memorandum of Law 

opposing same and contending the burden of proof is Armco's pursuant to 25 

Pa.Code §21.101(c)(3). We agree. 

provide: 

The relevant portions of the two subsections of 25 Pa.Code §21.101 

(b) The Department shall have the burden of proof in 
the following cases: 
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(4) When it seeks to engage in activities which 
are objected to as environmentally harmful. 

(c) A party appealing an action of the Department 
shall have the burden of proof and burden of proceeding in 
the following cases unless otherwise ordered by the Board: 

(3) When a party who is not the applicant or 
holder of a license or permit from the Department protests 
its issuance or continuation. 

Under 25 Pa.Code §21.101(c)(3), in the routine case, DER correctly 

points out that where a "non-permittee" challenges a DER decision to issue the 

permit, the burden is on this third party. Hill v. DER, 1988 EHB 228. Our 

inquiry does not stop here, however, because 25 Pa.Code §21.101(c) states that 

this is the rule " ... unless otherwise ordered by the Board ... ", and Armco's 

Motion seeks entry of such an "otherwise" order.l 

According to Armco's Notice of Appeal and its Motion, Armco is 

challenging OER's decision to issue this permit to WPWC with regard to 

withdrawal of water from Connoquenessing Creek and a tributary thereof at a 

p.oint on Connoquenessing Creek upstream of the point where Armco uses this 

stream. At no point does Armco say DER is owning, maintaining or operating 

the two reservoirs, withdrawing water from the creek, or furnishing water to 

the general public in the Butler area. Armco concedes this is being done by 

WPWC. Thus, factually, all that DER has done here is to regulate aspects of 

WPWC's activity in operating its water supply business. Accordingly, DER is 

not engaging in the activity of withdrawing water from this creek. If DER 

lThe suggestion in DER's brief that Pennsylvania Game Comrojssjon v. 
Commonwealth. PER, 97 Pa.Cmwlth. 78, 509 A.2d 877 (1986), affirmed 521 Pa. 
121, 555 A.2d 812 (1989), requires such a holding here is incorrect, as 
neither that case nor any of the other cases cited by DER was decided with 
consideration of the impact of 25 Pa.Code §21.101(b)(4). 
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~wer' doing so, running a treatment plant with a discharge to a water of the 

!Commonwealth or clear cutting one of the state forests it manages, we might 

conclude it had tiJe burden of proof under 25 Pa.Code §21.101(b)(4), when the 

activity was chql1enged. At present, however, we see no way to read this 

section other than to say it means DER must engage in the regulated activity 

as opposed to regulating same. As stated in Amco's own Memorandum of Law, to 

read this language otherwise would be to create an exception to Section 

21.101(c)(3) as to third party appeals which swallows the rule. Reading 

Section 21.101(b)(4) as we have, both subsections retain meaning and effect. 

Our decision is not altered by the holdings in Ojvjd D. Bejtman et 

al, v. DER, 1974 EHB 297; Concerned Citizens For Orderly Progress et al. y. 

QER eta]., 1976 EHB 56, affirmed 36 Pa.Cmwlt~. 192, 387 A.2d 989 (1978); 

Maskenozha Rod and Gun Cl yb et al. y. DER et al., 1981 EHB 244, affirmed .iY.b. 

hQm, Marcon. Inc. y. Commonwealth. DER, 76 Pa.Cmwlth. 56, 462 A.2d 969 (1983). 

None of these decisions addressed Section 21.10l(b)(4). Moreover, while each 

of these cases allowed a shift in the burden of proof from the third party 

appellant, the shift came after that appellant had produced sufficient 

ev·idence in the hearings on the merits to justify requiring DER or the 

permittee to show this Board the legality or propriety of the permit. At 

present, we have neither· stipulated facts nor evidence in a record before us 

which justifies such a shift.2 It may be that at the hearing on the 

2Armco attached exhibits to its Motion which Armco argues show that DER 
i.gnored both the recommendations of the Fish Commission as to release volumes 
needed to protect downstream aquatic 1 ife and DER' s own guidelines as. to 
release volumes, and set a release volume number on. the basis of whether WPWC 
would challenge it or not. While the exhibits could be read to suggest this. 
they are not evidence in our record as yet. Further, there has been no 
fo.otnQte continued 
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appeal's merits, Armco will offer us such evidence and argue for a shift in 

burden either at that time or when we write our adjudication; this opinion 

does not foreclose such action. Our ruling on such a request must await it 

and the merits hearing. At this time such a ruling is premature and we must 

deny this motion. 

0 R DE R 

AND NOW, this 21st day of May, 1990, upon consideration of Armco's 

Motion Of Appellant To Shift Burden Of Proof, it is ordered that the Motion is 

denied for the reasons set forth in the above opinion. 

DATED: May 21, 1990 

cc: Bureau of Litigation 
Library: Brenda Houck 
For the Ca..onwealth, DER: 
Michael D. Buchwach, Esq. 
Theresa Grencik, Esq. 
Western Region 

ENVIRONMENTAL HEARING BOARD 

~ ICHARif S. EHMANN 
Administrative law Judge 
Member 

For Appellant {Western Pa. Water Co.): 
Michael D. Klein, Esq. 
LeBOEUF, LAMB, LEIBY & MacRAE 
Harrisburg, PA 
For Appellant {Armco Advanced Materials Corp.): 

rm 

Louis A. Naugle, Esq. 
REED SMITH SHAW & McCLAY 
Pittsburgh, PA 

continued footnote 
opportunity for rebuttal or explanation thereof by WPWC or DER. As a result 
we cannot consider these offerings by Armco as evidence and shift the burden 
based thereon. 
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MONESSEN, INC. 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
101 SOUTH SECOND STREET 

SUITES THREE-FIVE 
HARRISBURG. PA 17101 

717-787-3483 
TELECOPIER 717-783-4738 

M. DIANE SMI1 
SECRETARY TO THEE 

v. EHB Docket No. 88-486-E . . 
COMMONWEAlTH OF PENNSYlVANIA 
DEPARTMENT OF ENVIRONMENTAl RESOURCES 

: 
Issued: May 21, 1990 

Synopsis 

OPINION AND ORDER 
SUR MONESSEN, INC.'S MOTION FOR 

RUliNG THAT APPEllEE BEARS A PORTION OF 
THE BURDEN OF PROOF 

Where, without application from the permittee or the permittee's 

consent, the Department of Environmental Resources ("DER") amends a 

permittee's NPDES Permit, and in so doing imposes more stringent effluent 

limitations as to specific contaminants therein, the burden of proof is 

properly placed on DER, under 25 Pa.Code §21.10l(a), in the appeal therefrom 

by the permittee. Permittee's Motion to assign this burden to DER is granted. 

OPINION 

Monessen, Inc. ("Monessen") owns a coke plant in Monessen, 

Westmoreland County, which it apparently purchased from Wheeling-Pittsburgh 

Steel Corporation. As part of acquiring the facility, it, on October 26, 

1988, asked DER to transfer NPDES Permit PA001554 to Monessen, which permit is 

for the discharges from this coke plant. In making the transfer, DER revised 
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the Permit's ef=fl uent 1 imitations, in part to fefl ect the elimination ·of the 

tont.ri'butio;n of certain ptlllut'ants from the Mortess'eh Works' blast ftlrna'c~ anti 

' s·inter plant, wh 1i·ch were not being t>perated. :Monessen ap.pealed that t.rafts~fer 

and modification of the NPDES Permit C'l988 Amendment 11
) to the Bo,ard on 

November 23, 1988 and the case was assigned th'e instant docket number. 

l 

On October 18, 1989, DER issued an am~ndment to this NPOES permit, 

(
11 1989 Amendment'i), which further modified the ,effluent limitations which had 

been previously set in the 1988 Amenchnent as appealed by Monessen. In turn, 

on November 19, 1989, Monessen filed an appeal from DER's latest atnendim!nt and 

that appeal received dOcket number 89-559-E. 

On December 15, 1989, we issued an order tonsol idating ttres,e two 

appeals at the instant docket number. On March 5, 1990, we issued our 

Pre-Hearing Order No. 2, scheduling this case far trial in June of 1990. 

Under cover of a letter dated April 5, 1990, Monessen filed both a 
I 
Motion For Partial Summary Judgment and a Motion to determine that DER b()re a 

portion of the burden of .proof in this consolidated appeal. Included 

therewith were memoranda of law supporting each motion. On April 27, 1990, 

DER 11 faxed 11 us two responses opposing both Motions, an Affidavit supporting 

its responses and a single Brief which is written to oppose both of Monessen's 

Motions. We have dealt with the Motion For Partial Suoilnary Judgment in our 

Opinion and Order dated May 7, 1990 and do not address the matters raised 

therein in this Opinion. 

While 'Monessen accepts that pursuant to 25 Pa.Code §21.101(c)(l) it 

has the burden o'f proof as to its content ions ill ~i ili the 1988 Amendment, 

Monessen argues that OER should have this burden as to the 1989 Amendment. 

Monessen makes this argument on two separate grounds. First; it says the 1989 
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Amendment was a iYh silentio revocation of the 1988 Amendment and, pursuant to 

25 Pa.Code §21.101(b)(2), DER bears the burden of proof when it revokes a 

permit. Monessen also argues that since it never sought the 1989 Amendment, 

DER acted unilaterally in making these changes to Monessen's effluent 

limitations. Monessen then says that since OER asserts these more stringent 

limitations must be met, under 25 Pa.Code §21.10l(a), DER is asserting the 

affirmative as to each such change and bears the burden of proving them. 

DER responds that it made the changes set forth in the 1989 Amendment 

in response to Monessen's challenge to the 1988 Amendment and Monessen's 

request (made after it filed its first appeal) that DER modify the effluent 

limitations in the 1988 Amendment. DER asserts that Monessen's appeal of 

the 1988 Amendment takes the position that DER had made the effluent limits 

too stringent because Monessen was entitled to a large credit as to specific 

pollutants in the discharge based on the type of treatment technology it had 

installed (and began to operate after commencing the appeal of the 1988 

AmenQment). DER says it investigated Monessen's claim as to this credit and 

was so close to giving Monessen the credit that DER had published a 

revised permit containing the credit Monessen had sought for comment. During 

this comment period DER says it gave still further study to Monessen's request 

and concluded that Monessen was not entitled to this large credit, but was 

only entitled to a smaller credit which is reflected in the 1989 Amendment. 

From this scenario DER argues that while Monessen did not formally apply for 

the 1989 Amendment, Monessen was indeed seeking an amendment of the permit 

issued in 1988, so Monessen should bear the burden of proof. DER also argues 

that amendment of a small portion of Monessen's NPDES permit (as occurred 

through the 1989 Amendment) is not a revocation of the complete permit issued 
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(the 1988 Amendment). Further, DER argues that there is a difference between 

a permit revocation and an amendment. DER says that in 25 Pa. Code 

§21.101(b)(2}, dealing with PER's burden of proof, "revocation" is the only 

word used. This, it says, means that there is a recognized difference between 

revocation and amendment or both words would have appeared in the regulation. 

Accordingly, it concludes amendment is not revocation for purposes of shifti~g 

the burden of proof to DER. 

25 Pa.Code §21.101(a} provides in part: 

In proceedings before the Board the burden of 
proceeding and the burden of proof shall be the same as at 
common law in that the burden shall normally rest with the 
party asserting the affirmative of an issue. 

While we have written about Section 21.10l(a) and the other 

subsections of this regulation many times: Dunkard Creek Coal. Inc. v.DER, 

1988 EHB 1197; Luzerne Coal Corporation v. DER, Docket No. 87-481-E, (Opinion 

and Order issued January 2, 1990); Ohio Farmers Insurance Co. v. DER, 1981 EHB 

384; Township of South Park v. PER, 1983 EHB 602; Clymar Sanitary LandfiJJ v. 

Qf&, 1983 EHB 223; Western Hickory Coal Co. v. DER, 1983 EHB 89; Joseph D. 

Hill v. DER, 1988 EHB 228; T.R.A.S.H .• LTD. et al., 1989 EHB 487; Sechan 

Limestone Industries. Inc. v. DER, 1985 EHB 533, Monessen's Brief is correct 

that there are no prior decisions by this Board which exactly cover the 

factual scenario existing in this appeal. 

Despite this lack of specific precedent, the general principle 

announced in §21.101(a) still applies. It has long been the rule in this 

state that he who asserts the affirmative bears the burden of proving same. 

0' Ne i1 1 v. Metro pol it an Life Insurance Co., 345 Pa. 232, 26 A. 2d 894 ( 1942); 

Dunkard Creek Coal. Inc., supra. See also Packel and Poulin, Pennsylvania 
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Evidence §301.(1987). Here the question thus becomes: Is Monessen a permit 

applicant asserting entitlement to the permit as modified in 1989 or is it 

more appropriately a recipient of a DER directive (in the form of the 1989 

Amendment) to provide a higher degree of treatment to its wastes. 

The key to the answer to this question appears to be the fact that 

Monessen did not make application to DER for the 1989 Amendment. Monessen 

sought a permit transfer in 1986 and appealed from DER's action in modifying 
' 

the permit's effluent limitations during transfer of this permit. Thereafter, 

without Monessen making application to DER for a further amendment of its 

Permit, Monessen and DER explored settlement of the appeal through a further 

permit amendment giving Monessen a specific pollutant credit set forth in 40 

C.F.R. §420.13(a}(3). Monessen was almost given this credit by DER but, at 

nearly the last minute, DER determined Monessen was ineligible for it while 

nevertheless being eligible for another pollutant credit set forth in 40 

C.F.R. §420.13(a)(1). DER, still without Monessen making application to it 

for either credit, issued Monessen the 1989 Amendment, which further limits 

the amount of certain pollutants which Monessen may discharge from its 

treatment plant. 

DER concedes that Monessen never made a formal application for the 

1989 Amendment. It is also clear that pursuant to 25 Pa.Code §§92.33 and 

92.5, Monessen must now meet the effluent limitations in the 1989 Amendment or 

stand liable civilly and criminally under Sections 601, 602 and 605 of the 

Clean Streams Law, the Act of June 22, 1937, P.L. 1987, as amended, 35 P.S. 

§§691.601, 602 and 605. Under these circumstances, there is no doubt that it 

is DER which has asserted the affirmative here. DER is imposing these more 

stringent limits on Monessen's discharge. If Monessen's existing treatment 
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fa¢il it ies cannot consistently achieve. the limits, Monessen will have to 

upgrad(!, them, to the, point they can do so. Accordingly, DER must bear the 

burden of proof that it is justified in imposing, those specific effluent 

limitations in the 1989 Amendment which Monessen has challenged. 

DER' s argument, that if we shift this burden DER can neve.r amend, a. 

perm:it without ~acing a similar Motion, does not present any reason to reverise 

ca,nclusion reached above. Any amendment which is sought by the permittee' and 

refused by DER wil 1 be treated as a refus.a l to grant a permit under 25 Pa. C.ode 

§.2il.l0l(c)(l), and the burden of proof will fall upon the permittee if it 

appea 1 s:. At the. same time, however, DER cannot avoid the burden of proof 

placed on it by §21.101(b)(3) when it orders a party to act to abate. water 

pollution, by undlaterally is.suing a permit amendment with tighter effluent 

limitations, instead of such. an order. 

Monessen's argument of a iYb, silentio revocati:on of the 1988 

Amendment by issuance of the 19.89 Amendment also lacks merit. Contrary to 

Monessen's assertion, DER clearly d.id not revoke the 1988 Amendment. DER 

merely modified a portion of it. Revocation and modification are not 

identical and, as to NPDES permits, are not intended to be synonyms. by 25 

Pa.Code, Chaper 92. This is evident from Section 92.51(2) and (5} which 

provide in perti-nent part: 

(2)· That the permit may be modified,, suspended, or 
revoked in whole or in part during its term for cause 
including, but not limited to, the following: 

(i) Violation of any terms or conditions of the 
permit; 

( i i) Obtaining a perm.it by misrepresentation or 
failure. to dtsclose fully relevant facts. 

(Hi) A change in a condition that requ.ires either 
a temporary or permanent reduction, or elimination of the 
permitted dtscharg~. 
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(5) That if a toxic effluent standard or prohibition, 
including a schedule of compliance specified in the effluent 
standard or prohibition, is established under section 307(a) 
of the Federal Act (33 U.S.C.A. § 1317(a)) for a toxic 
pollutant which is present in the permittee's discharge and 
the standard or prohibition is more stringent than a 
limitation upon the pollutant in the NPDES permit, the 
Director will revise or modify the permit in atcordance with 
the toxic effluent standard or prohibition and so notify the 
permittee. 

Because both words are used in the regulation, it is obvious the Environmental 

Quality Board intended the regulations to read as if "modify" or "revise't, on 

the one hand, and revocation, on the other, could occur separately. Here no 

revocation occurred. As OER correctly points out, a revocation would have 

left Monessen without any permit and that is not what either Monessen or DER 

say resulted when the 1989 Amendment was issued by DER. 

In light of the above, we enter the following Order: 
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AND NOW, this 21st day of May, 1990, it is ordered that Monessen~s 

Motion For Ruling That Appellee Bears A Portion. Qf The Burd.en Of Proof is 

granted. As to th.e effluent 1 imitations tn the. 1989 Amendment which are 

challenged by Monessen for being more stringent tban those in the 1988 

Amendment, D.ER shall bear the burden of proof pursuant to 25 Pa.Code 

§21.101 (a). 

DATED: May 21, 1990 

cc: Bureau of Litigation 
Library: Brenda Houck 
For the C0110nwealth, DER: 

rm 

Theresa Grencik, Esq. 
Western Region 
For Appellant: 
Edward Gerjuoy, Esq. 
ROSE, SCHMIDT, HASLEY 
& OISALLE 

Pittsburgh, PA 

561 

ENVIRPNMENTAL HEARING aoAAO. 

Administrative law Judg~ 
Memb.er 



COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
101 SOUTH SECOND STREET 

SUITES THREE-FIVE 
HARRISBURG, PA 17101 

717-787-3483 
TELECOPIER, 717-783-4738 

Wl'SIH<N PENNSYLVANIA HATER <D!PANY 
, am AIMD ADVANCED MATERIAlS OORP. 

.. . . . . . 

M. DIANE SMJT 
SECRETARY TO THE B 

v. . . . . EHB Docket No. 88-325-E 
(<hlsolidated) . . . . Issued: May 231 1990 

A I!Dtion for partial st.nmnary judgment of the Deparbnent of 

Envi:rornnental Resources, ( DER) , based upon the contention that both the 

permittee and the third party appellant should be barred by the doctrine of 

res judicata from litigating issues pertaining to a continuous flow 

requirement in a water allocation penni t issued in 1988 l::Jecause of their 

failure to appeal an "identical" condition in a water allocation perrnit issued 

to the same pennittee in 1981, is denied l::Jecause it is not clear that no 

genuine issue of material fact exists as to 'Whether the requisite "identity of 

the thing sued for" is present. 
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On July 27, 1988, the [)ER issued' water Allocation ~t No. WA~l:531;) 

to western ~lvania Water Company, (~) 1. nCM knc1Nn as 

Pennsylvania-AmeJ:!ican Water company. ~timely filEd its notice of appeaL 

from the permit with this I3ocmd· on August 22, l9sa. HavinJ received· JWtiee, ~· 

publication in the September 10, 1988 Pennsyl~a. Bulletin and alleging· it 

has a plant located in Butler Ta'Wnship 1 Butler COUnty 1 on Connoquenessinc!J 

Creek, dowrlStrea:Jll. from the water withdrawal authorizErl by the water allocation 

permit, ARMCO~ Materials Co:rwra,tion 1 (ARM:D), filed a separate nC\)ticpe 

of appeal from the issuance of the permit. We entered' an Order directing; 

consolidation of the tlNO matters on April 14 1 1989. 

'Ihe permittee contends in its appeal, inter alia, that the oontirru~ 

flow requirements of WA'-1530· imposed by OER are beyond OER 's autho:r;ity "t+o· 

impose and :rtOreOVer, ~e too stringent. At the ~time, ARI«:o's appeal 

alleges that OER's. continuOU$ ~lease flOt¥· requirements from lake Oneida 

Reservoir and 'Ihorn Run Reservoir in Conditions Nos. 8 and 9 of the permit iife 

insufficient to protect public health, aquatic life and water qj.lality 

downstream from the reservoirs. 

On April 20, 1990, OER filed a motion seeking partial summary 

judgment. '!he Board received responses from each of the appellants on May 2~J 

1990. In its motion, DER avers the conservation release requirEd from the 

Thom Run Reservoir by condition No. 9 of WA-1530 is identical to the 

conse:rvation release 1r~Erl from the '!hom Run Reservoir in condition Nb. 13 
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of the issuarice of the 1981 permit, ARrCJ did not appeal the terms of that 

permit to the Board. DER contends it is entitled to partial summary judgment 

because there is no genuine issue of material fact that the appellants are 

tarred by the dcctrine of res jngicata from challenqi.IXJ eomition No. 9 of 

Water Allooation Permit No. WA-1530. DER has attached a supporting affidavit 

to its notion by which one of its employees, Thomas L. Densl~, swears to 

the truth of these facts. ( "Denslinger Affidavit". ) 

In reviewing a l'!Dtian for summary judgment, we must oonsider it in 

the light most favorable to the non-:movi.n:} party, i.e. , 'W.PtC and ARMCD. 

Monessen, Inc· v. DER, Dooket No. 88-486-E (issued May 7, 1990}; Robert C. 

Penoyer v. DER, 1987 EHB 131. Further, Pa. R.C.P. 1035 provides in pertinent 

part that summary judgment shall be entered, II • • • • • if the pleadings 1 

depositions, answers to interrogatories, and admissions an file, together with 

the affidavits, if any, shCM that there is no genuine issue as to any material 

fact and that the IlDVing party is entitled to a judgment as a matter of law. 11 

WEfuse this standard in evaluating the merits of mtions for summary judgment. 

M:>nessen, sypra; Newlin Cor.poration et al. v. DER, 1988 EHB 976. 

'!he doctrine of res judicata has been held to bar a proceeding 

seek.in:l mdificatian of obligations imposed by prior l.D'lappealed DER action. 

Primrose Mining. Inc. y. PER, 1978 EHB 191. As PER points out in its brief in 

support of its ItDtion, we have said four conditions must concur before res 

jugicata can awly: (1) identity of the thing sued for; (2) identity of the 

cause of action; (3) identity of the persons or parties; and (4) identity of 

the parties for or against wham the claim is made. See Primrose Mining, sypra; 

Bethelhem steel COrmration v. DER, 37 Pa. Ottwlth. 479, 390 A.2d 1383 (1978). 

"If these four elements are present, matters which were or could have been 
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11tlgatoo in a prior procee:iing may not be relitigated or litigated in a 

Sl:lb;equent proceedirlg. 11 BE:rt:hlehem Steel, ~~ 37 Pa. crrwlth, 390 A.2a at 

1389. 

In its r-esponse to the mtion fo:t partial S'I:IIllmCicy judgment, ~ 

concedes that the continuous flc:M requireinertt o:e Condition No. 9 of Perinit 

WA-153J? is identical to Condition No. 13 of WA,...lQ:1 1 but takes the position 

that the two permits nrust be donsidered beyohd the confines of the lati!JUage of 

the ttNo conditions in order to understand its cotrt:ention that the oonditicms 

are not identical. Rather than requiring sUCh a release only from the 'ihom 

Run Reservoir as was required by the 1981 pe:tinit, WPt«: urges the 1988 permit 

also requires a conservation release from lake oneida Reservoir. Further, WFWc 

alleges compliance with roth mandatory cotobined release requirements is 

impossible if it is still to meet the water supply needs of the public, and 

the. added release requirement for Lake Oneida Reservoir therefore impacts u:pah 

the flow requirement ilnposed by Condition No. 9 of WA--153D. Also, w:PWc 

contends that since 1981, siltation Of '!horn Run Reservoir has occurred dt:le to 

strip mining in the area which has reduced the storage capacity of that 

reservoir. '!bus 1 ~ urges that citcutnstances have materially changErl since 

the 1981 permit was issued, and, therefore, res judicata principles are 

inapplicable. 

ARM<D 1 in its response to the 11Dtion for partial Sl.ntlrtary judgment, 

admits that Condition No. 13 of the 1981 permit reqUired ~ to maintain a 

Itlin.inn.mt conservation release rate from '!hom Run ReservOir identical to the 

requirenent itnpdsed on the water company in corrlition NO. 9 of the 1988 
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r~rement .i.np:>sa:i on the water company in COndition No. 9 of the 1988 

pennit, hit denies that as to ARMCO the t.TrtJo conditions are identical. 

Instead, ARMCO avers that the 1981 permit at Condition No. 11 ~~to 

build a larger dam in the vicinity of the present 'lhon1 Run Reservoir dam,1 

am that Condition No. 13 of the 1981 permit envisiana:i 1.04 cfs to be an 

interim release rate until the expanded '!horn Run Reservoir dam was 

constructed. Additionally, ARMCO contends the fact that DER no longer 

requires WIWC to build a larger dam in the vicinity of the '!horn Run Reservoir 

is a change in circumstances 1Nhich precludes entry of partial sunmary 

judgment, as to itself, on res judicata principles. 

provides: 

1 

Comparing the ~ conditions, Condition No. 9 of the 1988 pennit 

9. A continuous flow of not less than 1. 04 
cubic feet per second, equivalent to 0.67 
million gallons per day 1 shall be maintainErl 
at all tilnes in the stream immediately below 
the '!horn Run Reservoir. 'Ihe permittee 
shall install accurate measuring and 

COndition No. 11 of water allocation pennit WA-10:1 provides: 

11. '!he pennittee shall construct a larger dam 
located in the vicinity of the present '!horn Run 
Reservoir dam. 'lh.e construction may be accomplished 
in Or.u phases, where Phase I construction ~d 
increase the present storage in 'nlorn Run Reservoir 
from 560 acre-feet to 3 1 400 acre-feet. Phase II 
construction ~d provide a reservoir having storage 
of 4 1 600 acre-feet. 'Ihe permittee is granted a total 
maxinu.Im withdrawal of four and one-half million 
( 4, 500,00) gallons per day until Phase I construction 
is canpleted and the reservoir is 100% full, when the 
maximum allowable withdrawal at the oneida Valley 
Treatmant Plant shall be increased to eight million 
( 8, ooo 1 000) gallons of water per day. Upon the 
canpletion of Phase II construction and after the 
reservoir is 100% full, the maximum withdrawal at the 
Treatment Plant shall be a total of ten million 
(10 1 000,000) gallons of water per day. 
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Department nDnthly 1 and the original field 
records shall be available at all times for 
inspection by representatives of the 
Department. 'Itle required measuring devices 
shaJ.l be installed and readings shall begin 
within one year from the date of this 
permit[.] 

(Condition No. 9 1 Permit No. WA-1530 1 Exhibit c to Denslinger Affidavit.) 

Condition No. 13 of the 1981 permit provides: 

13. A continuous flow of not less than 1. 04 
cubic feet per second, equivalent to • 67 million 
gallon [sic] per day 1 shall be maintained in the 
stream ilmnedi.ately below the 'lhorn Run 
Reservoir. Upon completion of Phase I or Phase 
II construction of the crhorn Run Reservoir, a 
continuous flow of not less than 1. 59 cubic feet 
per second, equivalent to 1.03 million gallons 
per day, shall be maintained in the stream 
immediately below the expanded 'nlorn Run 
Reservoir. Accurate measuring devices, as 
approved the Department of Envirornnental 
Resources shall be installed to measure this 
flow. Daily records of this flow shall be 
submitted. to the Deparb:nent of Envirornnental 
Resources on a nDnthl y basis. 

(Condition No. 13 1 Permit No. WA 10:1, Exhibit A to Denslinger Affidavit.) 

WfWC 's argument that the conditions are not identical has merit 

because DER' s mtion draws the issue of whether the conditions are identical 

too narrowly, without considering the overall impact of the minimum continuOl.lS 

flCM amounts on the factual background of what is being challenged, i.e. 1 the 

1988 permit requires releases from 'boo reservoirs rather than from only ,'lhorn 

Run Reservoir. 

Likewise, DER' s challenge carmot be sustained as to ARMeD 1 but for ~ 

slightly different reason. As ARMeD points out in its response to the rotion, 

Condition No. 13 in the 1981 permit was based upon the expecte::i expansion of 

the crhorn Run Reservoir, and that pennit mandated the Ininimum continuous flC7tl 
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amount while simultaneously requiring the construction of two phases of new 

dam construction. No dam was constnicted, however, and DER took no steps to 

force such construction. Moroover, the 1981 permit set a higher annmt of 

flow for the period of time after CCllrpletion of construction. 'lbe 1988 pennit 

no longer requires such an expansion. Although the minimum contirruous flow 

requirements of the two penni ts are the same, in light of the assertions made 

by the non-IIDVing parties, it is not clear that there is an identity of the 

things sued for in the case, (i.e., Condition No. 9 of the 1988 penni.t and No. 

13 of the 1981 pennit). We accordingly reject the applicability of .r§Z 

judicata principles to bar either WFWC or ARMOO from contesting Condition No. 

9 of WA-1530 in this appeal, and deny DER' s llDtion for partial summary 

judgment based thereon. 
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AND N(lli, this 23rd day of May, 1990, it is ordered that the 

Department of EnVirornnental Resources' Motion for Partial Slm1mary Judgrtleflt is 

denied. 

~= May 23, 1990 

cc: Bureau of Li.ti.gatiat 
Li.brary: Brenda Houck 
For the C'aiiiD1Wealth, D.ER: 
Michael D. BUchwach, Esq. 
'Iheresa Grencik, Esq. 
Westei:n Region 
For lglellant (western Pa. water Q). ) 
Michael D. Klein, Esq. 

med 

I.BBOEUF, IAMB, LEIBY & MacRAE 
Harrisburg, PA 
For AWellant (At'JID:) Advanced Materials COip. ) : 
I.Duis A. Naugle, Esq. 
REED SMITH SHAW & McClAY 
Pittsburgh. I PA 
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OPINION AND ORDER SUR 
PETITION FOR SUPERSEDEAS 

By Maxine Woelfling, Chairman 

Synopsis 

A petition for supersedeas is denied where the petitioner fails to 

meet the standards articulated in 25 Pa.Code §21.78. The entry of a super­

sedeas order does not prohibit the Department from taking subsequent regula­

tory action to modify the conditions of a permit, for a supersedeas is not an 

adjudication on the merits. While petitioner did demonstrate a likelihood of 

success on the merits of its claim that there was no justification from the 

standpoint of groundwater pollution for a dewatering requirement in its solid 

waste management permit, it did not demonstrate a likelihood of success on the 

merits of its claim that dewatering would create the risk of an environmental 

catastrophe. Because petitioner's claim of irreparable harm is related to its 

claim of potential environmental catastrophe, it did not make a showing that 

it would suffer irreparable harm as a result of the dewatering requirement. 

Petitioner also related its assertion of potential environmental catastrophe 

to its claim that the public would suffer no harm if the dewatering requirement 
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were superseded; this, too, fails in light of Httle likelihoad of success on 

the merits of this c 1 aim and in 1 i ght of cant i nued rna 1 odors fran! the d<i's;pt:rsal' 

site. 

OPINION 

This matter has a lengthy history which began with the Octo'ber 6', 

1983, fi'Ting of a notice of appeal by the Bethaytes Reclamation Corporation­

(Bethayres). Bethayres, which operates a demolfUon waste landfill at t~e 

site of a former ·quarry in Lower Moreland Township-, Montgomery County, was· the 

recip'ient of a September 29, 1983, order from the Department of Envi:renmenta:T 

Resources (Department) directing it to take various measures to aba1te atr an'd· 

water qu·ality problems stemming from Bethayres' alleged failure to collect, 

treat, and dispose of leachate at the landfi n. Bethayres also filed a pl'ett­

tion for supersedeas of the Department's; order, and the Board granted a super­

sede·as on the record of the October 6, 1983, hearing on the petition. Hte 

Beard's supe.rsedeas order was modified on November 17, 1983. 

On Octobe,r 21, 1983, Lower Moreland Township (Lower Moreland) also 

filed a notice of appeal from the Department's order to Bethayres, contendi'ng 

that the Department's order was not adequate to address the environmental 

prob 1 ems at the Bethayres 1 andf ill. The Lower More 1 and appea 1 was db'cketedi at 

83-238-M and canso 1 i dated with the Bethayres appea 1 at Docket No·. S3-227 -M orr 

February 3, 1984. 

The Department issued another order to Bethayres on February 23, 

1984, allegtn·g that Bethayres had violated the Department's September 2'9, 

2983, order, as we 11 as the Board's October 6 and· November 17, 19S3·, super­

sedeas orders. Bethayres appealed this order on February 28, 19S:4, at I!Jod(et 

No. 84-082 -M and: a 1 so f i 1 ed a petition for supersedeas. The Board c·onducted' 
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five days of hearings on the supersedeas petition and, by order dated April 4, 

1984, superseded and modified certain portions of the Department's order, per­

mitting Bethayres to continue disposing of demolition waste. 

Although there were discussions among the parties, particularly 

Bethayres and the Department, the two appeals were dormant until late 1986. 

The Department and Bethayres executed a consent order and agreement on October. 

23, 1986, and Lower Moreland appealed the consent order to the Board on 

Noyember 20, 1986. That appeal was docketed at 86-636-W, and the Board, by 

order dated January 14, 1987, consolidated it with Docket No. 83-227-W at the 

earlier docket number. On February 24, 1987, Docket No. 84-082-M was 

consolidated with Docket No. 83-227-W at the earlier docket number. A view of 

the premises was conducted on April 3, 1987, and hearings on the merits 

commenced on April 7, 1987. 

During the course of the April 10, 1987, hearings on the merits, the 

parties stipulated that the consent order which was the subject of the appeal 

originally docketed at 86-636-W was intended to be an interim document and 

that Bethayres' permit amendment application which was then pending before the 

Department would be the Department's final disposition of issues relating to 

gas collection and destruction at the Bethayres site (N.T. II 583-587).1 

The Board thereafter, at the parties' request, delayed scheduling additional 

days of hearings so that the Department could complete review and take final 

action on Bethayres' permit amendment application. 

1 The transcripts of the hearings on the petition for supersedeas at 
Docket No. 84-082-M will be referred to as "N.T. I- ." The transcripts of 
the hearings on the merits of the consolidated appeals will be referred to as 
"N. T. II-_," and the transcripts of the hearing on the petition for super­
sedeas in the consolidated appeals will be referred to as "N.T. III-_." 
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f"i,nally, on December 8, 1987, the Department amended: Solid wa:.ste 

Management Periil\it No. 101168 (so 1 id waste permit). Bethayres appealed· th'e 

permit amendment to the Board on January 7, 1988', attd' that appea 1 was docketed 

at S:B-005-W. Low~'r More 1 and appealed the i ssuari'te of Bethayres/ amended pe'rilli~t 

to the Boa·rd on January 8, 1988, and its appea 1 was' docketed at 88-00'6-W~ The 

Board consolidated the newest appeals at Docket No. 88-005-W by order dated 

January l!J, 1988. 

The Department, joined· by Bethayres, mo'lied· to dismiss Docket rto. 

83-227-W' as moot, since the amended· permit issued to Bethayres "vitiated" the 

consent order at issue in that con so 1 ida ted appea'l'. Lower More land opposed 

the mot ion, and the Board denied it in an opinion and order at 1988, EHB 220!. 

The Board' also consolidated Docket No. 88-005-W with Docket No. BJ-227-W at 

the earlier docket number, and, on June 13, 1988', d'enied Lower Moreland's 

motion for partial summary judgment regardfng the leachate leveT in the land; ... 

ft.l T and the passive gas eollectfon system (se·e 1988 EHB 496). 

Further hearings on the merits were conducted on· June 27-30, July 

21-22, 28-29, and August 23-25, 1988. The parties stipulated that the enTy 

remaining issues were the leachate pumping requirements, the gas collection: 

system, final elevations, and: the amount of the closure bond. 

On Deeember 29, 1989, Bethayres f i 1 ed a' pet it ion for supersedeas of 

Cond'ition No. 8 of the amended solid waste permit, which reads as follows: 

The groundwater well in the quarry must be 
maintained at 13 feet below sea level through 
mechanical means. This level' must be attained 
and be kept at this level or below' by January l, 
f990 or at the time of final closure, whi'chever 
comes first. 

The Board''s prior supersedeas order in April, 1984, required the level of 

leachate in the landfill to be maintained "below 93 feet of elevation at all 
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times." And, at the time of the hearings on the merits, Bethayres was main­

taining the water level at approximately 78 feet mean sea level (MSL). A 

hearing on the petition was conducted on January 19, 1990, with the hearing 

limited to the issues of irreparable harm and harm to the public in light of 

the already extensive hearings on the merits. The parties stipulated to the 

inclusion of testimony of the hearings on the merits: during the course of 

those hearings the parties stipulated to the inclusion of the records of the 

prior proceedings in the consolidated appeals. The filing of the parties' 
' 

memoranda of law in support of their respective positions was completed on 

February 5, 1990. 

Bethayres contends that it has met the standards for grant of a 

supersedeas enunciated in 25 Pa.Code §21.78. It proffers the evidence it pre­

sented during the hearings on the merits in support of its contention that it 

has a likelihood of prevailing on the dewatering issue.2 In summary, 

Bethayres alleges that Condition No. 8 is a violation of the Board's April 4, 

1984, supersedeas order, that the applicable law and regulations do not 

mandate dewatering the landfill to minus 13 feet MSL, that Bethayres' 1979 

solid waste permit only required dewatering if there was groundwater 

contamination, and that no groundwater contamination is occurring, as the 

gradient of groundwater flow is into the landfill. Bethayres then asserts 

that dewatering to minus 13 feet MSL would interfere with the degradation of 

the materials in the landfill, allowing the introduction of oxygen into the 

fill, thereby creating a risk of spontaneous combustion, and resulting in 

accelerated gas production,, especially of_malodorous oxygenated hydrocarbons. 

2 Throughout the course of these proceedings Bethayres has always 
challenged the necessity for dewatering the landfill to minus 13 feet MSL and 
has contended that dewatering to this level would result in the creation of an 
environmental risk. 
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The creation of this environmental risk (i.e., fire and malodors), Betha,yres 

:the.(!)rizes, constitutes harm to the public, as well .as irreparable harm to 

Bethayres in that it will have to deal with the resultant problems created ~Y 

dewatering to min11s 13 feet MSL. 

The Dep,artment and Lower Moreland oppose Bethayres' petition for 

supersedeas, arguing that Bethayres has not met the standards for grant of a 

supersedeas in the Environmental Hearing Board Act, the Act of July 13, 1988, 

P.L. 530, 35 P.S. §7511 et seq. (the Environmental Hearing Board Act), and 25 

Pa.Code §21.78. They adopt the arguments regarding dewatering in their 

post ... hearing briefs to support their assertions that Bethayres is not likely 

to succeed on the merits of the dewatering issue. Lower Moreland also points 

out that the Board cannot enter a supersedeas where pollution, or threat of 

pollution, exists, as is the case here with continuing malodors and 

groundwater contamination. And, finally, Lower Moreland and the Department 

assert that Bethayres, by failing to raise the issue of the effect of the 

~card's April 4, 1984, supersedeas order in its post-hearing brief, has waived 

this issue, and that, even if Bethayres is not deemed to have waived this 

issue, the 1984 supersedeas order only operates to maintain the status quo 

pending an adjudication on the merits and does not proscribe future regulatory 

conduct by the Department. 

In order to be entitled to a supersedeas, Bethayres must show, by a 

preponderance of the evidence, (1) that it will suffer irreparable harm, (2) 

that it is likely to prevail on the merits, and (3) that there is no 

likelihood of injury to the public or other parties. Where pollution or 

injury to the public health, safety or welfare exists or is threatened, a 

supersedeas cannot be granted, §4(d), Environmental Hearing Board Act, 

25 Pa.Code §21.78, and CPM Energy Systems. Inc. v. DER, EHB Docket No. 
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88-162-MR (Opinion issued April 5, 1990). For the reasons which follow, 

Bethayres is not entitled to the grant of an order superseding Condition No. 8 

of its amended solid waste permit. 

Likelihood of Success on the Merits 

In ascertaining whether Bethayres has a likelihood of succeeding on 

the merits of the dewatering issue the Board undertakes this evaluation: 

A petitioner's chance of success on the merits 
must be more than speculative, but he need not be 
required to establish his claim absolutely. 
Fisher v. Department of Public Welfare, 497 Pa. 
267, 439 A.2d 1172 (1982). Rather, the petitioner 
garner a prima facie case of showing a reasonable 
probability of success. Mourat v. C.P. Ct. of 
Lehigh Co., 515 F.Supp 1074 (E.D. Pa. 198 __ ) ••• 

Houtzdale Municipal Authority v. DER, 1987 EHB 1. Bethayres contends that it 

has a reasonable probability of success on the merits for two reasons: the 

Department's imposition of Condition No. 8 was contrary to applicable law and 

regulations and the Board's April 4~ 1984, supersedeas order and the 

imposition of the condition was an abuse of discretion because the dewatering 

of the landfill to minus 13 feet MSL was unnecessary and would result in the 
,),'· 

creation of greater environmental harm. We reject both these arguments. 

Authority for Imposition of Condition No. 8 

We will first address Bethayres' contention that the inclusion of 

Condition No. 8 in its amended solid waste permit was contrary to applicable 

law and regulations. We do not agree with Bethayres' contention in this 

regard. The Solid Waste Management Act, the Act of July 7, 1980, P.L. 380, as 

amended, 35 P.S. §6018.101 et seq. (the Solid Waste Management Act) invests 

the Department with broad authority to control the disposal of solid waste 

through, inter alia, a permitting program. In particular, §104(7) of the 

Solid Waste Management Act empowers the Department to 
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i s·sue permits, .••• and specify the terms and con"­
ditlons thereof, ••• to implement the purposes anlll 
~rq,isions Of this act a~d the rul•~. regulation~ 
and standards adopted pursuant to this act; 

Similarly, §503(a) of the Solid Waste Management Act authorizes the Department 

to condition permits for the d i sposa 1 of so 1 i d wastes. The then-app li cab H~ 

regulations for Class III demolition waste disposal sites set forth at 25 

·Pa.Code §75.33(c)(3)(v) also recognize the Department's power to impose 

measures relating to leachate collection and tre~tment for the protectiOn of 

groundwater.3 Thus, the Department certainly had the authority under the 

relevant law to impose Condition No. 8, if it otherwise were not an abuse of 

discretion. 

Bethayres next argues that Condition No. 8 was imposed in violatioh 

of the Board's Apfil 4, 1984, supersedeas order at Docket No. 84-082~M. Ih 

examining this question, it is useful to review general principles regardi~g 

the grant of a preliminary injunction, as a supersedeas is analogous to a 

preliminary injunction, Tenth Street Building Corporation v. DER, 1985 EHB 

829, 831. The purposes of a preliminary injunction were stated in Soja v. 

Factoryville S~ortsmen's Club, 361 Pa.Super. 473, 522 A.2d 1129, 1131 (198~) 

as "to preserve the status quo and prevent imminent and irreparable harm WhiCh 

might otherwise occur before the merits of the case can be heard and 

determined (citations omitted)." However, as noted in Consol. Coal v. Dist. 

5. United Mi~e Workers, 336 Pa.Super. 354, 485 A.2d 1118, 1122 (1984), "A. 

preliminary injunction cannot serve as a judgment on the merits_since, by 

definition, it is a temporary remedy granted until that time when the parties' 

dispute can be completely resolved." And, according to 15 Standard Pehrisyl~ 

3 These regulations were super~eded by 25 Pa.Code §§277.1-277.322, which 
became effective on April 9, 1988. 
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vania Practice 2d §83.184: 

Neither the granting nor the denial of an 
interlocutory injunction amounts to an adjudica­
tion of the ultimate rights in controversy. A 
preliminary injunction is limited by the fair 
construction of its language to matters in which 
the plaintiff is then engaged and to those pend­
ing or in immediate contemplation, and should not 
be extended so as to have the force and effect of 
a final injunction granting general relief for 
the future. 

Consequently, under the circumstances herein, the Board's previous supersedeas 

oraer does not stand as a conclusive determination of the leachate pumping and 

the Department was not proscribed from taking subsequent regulatory action 

through the issuance of a permit amendment. Similarly, the Board may here 

modify its earlier supersedeas order, for that order was issued obviously 

without contemplation of the subsequent regulatory actions.4 

Substantive Arguments 

Having disposed of these legal arguments, we will now proceed to 

examine Bethayres' substantive arguments concerning leachate pumping by first 

addressing its thesis that pumping leachate down to minus 13 feet MSL would 

introduce oxygen to fill and, therefore, create conditions which will be 

conducive to spontaneous combustion. 

This thesis was advanced by Bethayres' two consultants, Dr. James J. 

Smith and Dr. Martin Alexander. Dr. Smith is the president of Trillium, Inc. 

and is a chemist and environmental consultant (N.T. II 1096). It is his 

opinion that the water within the fill acts as a heat sink for the heat 

4 Lower Moreland and the Department argue that Bethayres waived the issue 
of the Board's prior supersedeas order by not raising it in its post-hearing 
brief. Bethayres' failure to raise this "issue" in its post-hearing brief is 
irrelevant, as the Board reaches its determination on supersedeas relief 
through the application of different legal standards. 
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gre'nerated by the microbial decomposition of materials in the fill because 

ttteJte is no other material available to' do so and~ that the water also 

moderates the chemica 1 react ions in the fill (N!,. T. 1104). He further be lieivei 

that dewateri-ng would generate increased gas production, thereby overload,i,ng 

the presently adequate (in his opinion) gas conection system and ratsing the 

pass ibi lity of gases contaminating the grdundwater (N. T. II 1108, 1109, llil3}. 

The introduction of oxygen into, the fill as a re:Sult of dewatering wduld, he 

postulates, also increase the possibility of spontaneous combustion in dry 

spots in the fill (N. T. II 1112)j. The s,pontaneous <wmbu,stion would produc'e 

no)dous odors which would overload the gas collection system (N.T. 11 lH:l). 

Dr. Martin Alexander, a professor of soil science at Cornell University, g,ave 

testimony to rebut Lower Moreland's position, concurring with the opinion OT 

Or. Smith. 

lower Moreland countered this opinion with the testimony of Dr. John 

Keenan, an Assm:i,ate Professor at the University of Pennsylvania (N·. T. II 

2125). It is Dr. Keenan's contention that there is no mechanism to increa'se 

the temperature in the unsaturated' zone of the landfill because the thermo­

phil ;c5 organisms migrate downward i:nto the meso·philic ZOne I 6 where they 

di·e because the temperature i's too· low· for them to survi·ve (N. T. II 2182-218'3). 

Dr. Keenan also stressed that the micro-organisms themselves were not the 

source of heat in the f i· ll and that because the mi crab i a 1 system wi'th i'n the 

fill is self-regulating., increases in temperature would stabilize or decrease 

biological activity (N.T. II 2142, 2168). It was also his theory that the 

5 Micro-organisms whkh prefer temperatures in the range of 45 to 7;0: 
degrees Celsius (C). 

& Mi'Cro-organisms wh'idl prefer temperatures· i:ii' the range of 20 te 45 
d:egr·e·es C . 
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rate of microbial activity in unsaturated conditions is lower than in 

saturated conditions because the water in saturated conditions serves as a 

mechanism for transporting nutrients in and toxic end-products of microbial 

activity out (N.T. II 2148). Similarly, Dr. Keenan contended that methane-gas 

production follows the same pattern as microbial activity (N.T. II 2143). As 

for Bethayres• spontaneous combustion theory, Dr. Keenan rejects this because 

well-defined conditions not present in a landfill are necessary for the 

occurrence of spontaneous combustion (N.T. II 2173). Furthermore, given the 

types of materials deposited in the landfill, the temperature would have to 

rise to 400°-500° Fahrenheit (F) (190.2°C-245.8°c)7 to ignite the materials 

in the landfill (N.T. II 2168). Dr. Keenan also related the presence of odors 

in the landfill to saturated conditions, since anaerobic (saturated) 

decomposition produces hydrogen SU 1 fide C' rotten egg II) gas as a resu 1 t Of the 

breakdown of proteins and/or sulfate metabolism (N.T. II 2157-2165). One 

would, Dr. Keenan states, expect sulfate metabolism at the Bethayres landfill 

because of gypsum,8 or plasterboard, deposited in the landfill (N.T. II 
' 

2165). He also noted that it is a basic environmental engineering principle 

to introduce oxygen to remove odors (N.T. II 2152-2153). 

As is often the situation with complex scientific and technical 

issues, it must be determined whether one expert is more credible than the 

other and, if both are equally credible, whether greater weight must be 

assigned to the opinion of one expert. T.R.A.S.H. Ltd. and Plymouth Township 

v. DER et al., 1989 EHB 487, aff•d No. 1030 C.D. 1989 (filed April 20, 1990). 

7 Official notice is taken of the fact that temperature in degrees F is 
equal to nine-fifths of the temperature in degrees C plus 32. 

8 Official notice is taken that gypsum is hydrous calcium sulfate, with 
the chemical formula CaS04·2H20. 
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As betweecn Dr. $mi th and Dr. Keenan , we find Dr. Keenan to be more cre.p ib le, 

gtv~.n his rese(ln~h and pu~l ications. He has dor;te research on anaerobit: 

process.es, including the prod1Jction of gas, and l~achate gener.ation, 

proci.IJction and tr~atment; 30 to 35 of his public.~tions relate to anae:r.pbi~ 

rneta·bo l ism, leachate generation and treatment, and methane gas product ion 

(N.T. II 2128-213!). Dr. Smith, on the other ha~nd, functions primarily .qs a 

chemist. His cross-examin(ltio:n by Lower MorelaRd and the Department bro~ght 

out his .general unfamiliarity with the literat1.m~ relating to landfill t-emp­

eratures a·nd the relationships p,etween bioche.mical reactions and temperatu~e 

(N. T. II 11:67-1172). Furthermore, he admitted that he was unaware of anythin~ 

in the Bethayres 1 andfi 11 that would combust spontane.ous ly and that there was 

no data which showed that a landfill could reach a temperatiJre as high as the 

~indling point of cellulose (450°F) (N.J. II 1179-1182). 

As between Dr. Ke.en.an .and Dr. A 1 exander, we find them to b.e -~qua ll,y 

credible, blJt must assign greater weight to Dr. Keenan's testimony. Dr. 

Alexander has done no research on 1 andf i 11 s, although his .genera 1 work 

concentrates on microbiological organisms and soils (N.T. II 2698-2702). :Most 

telling, however, is his extremely superficial knowledge of the .conditions in 

the Bethayres landfill and his unfamiliarity with the purpose -of this litiga­

tion (N.T. II 2763-2776). 

While Bethayres has not demonstrated .a 1 ikelihood of success on the 

merits of its claim that dewatering the landfill poses an environmental risk, 

it is possible t:hat it .may have a 1 ike li hood of success on the merits with 

respect to its claim that dewatering to minus 13 feet MSL is unnecessary. ln 

evaluating this claim, we have reviewed testimony of the he&ring on the m~rits 

and testimony in the 1984 su.persedeas hearings~ 
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The record points to two reasons for dewatering the quarry - prevent­

ing groundwater contamination and eliminating the saturated anaerobic condi­

tions in the fill which are conducive to the production of odorous gases. If 

either or both of these reasons are supportable, the issue then becomes one of 

to what elevation the landfill must be pumped. 

For pumping to be substantiated from the basis of prevention of 

groundwater contamination, there must be some interconnection between the 

quarry and the surrounding groundwater system. Although the general 

groundwater movement in the area is west to east toward the Pennypack Creek, 

there is an inflow of groundwater to the quarry of four to five gallons per 

minute (N.T. I 252). There is no evidence of any significant deep groundwater 

flow from the quarry (N.T. II 787, 792, 812) and it is an area of low 

hydraulic conductivity (N.T. II 834-835). Thus, there appears to be no 

interconnection between the quarry and the surrounding groundwater system. 

Even if there was evidence of interconnection, the testimony 

establishes no necessity to pump down as low as minus 13 feet MSL, which was 

th~ o,riginal elevation to which the quarry was mined (N.T. II 165, 281). This 

level is below the regional water table (N.T. II 281) and well below the 

elevation of the Pennypack Creek, which is 100 to 123 feet MSL (N.T. II 814). 

Furthermore, even if the quarry were to be dewatered to the level of 90 feet 

MSL, it is still 23 to 30 feet below the level of the surrounding wells (N.T. II 

914-915). So, there appears to be no basis, from a groundwater contamination 

standpoint, of dewatering to minus 13 feet MSL. 

We have already concluded that there is a relationship between 

odorous conditions and saturation in the fill. The question then becomes 

whether dewatering to any particular level is necessary to eradicate malodors. 

The parties advance two extreme positions - dewatering to the old quarry floor 
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or dewateting' to' the level authorized· by our prev·ious supersedeas order. 

Wff:i'le there is pre.cious little on the record to correlate water elevati~on with· 

ga;s generation, at this point, it is Bethayres' burden to substanti·ate its 

position that dewatering to minus 13 feet MSL is unnecessary. Since thereo is. 

nothtng: on the record re 1 at ing to leachate e levat i'on: and· gas generat i~on:, it is 

fmpos;sible to hold that Bethayres ha·s satisfied its burden on this issue.9' 

Irreparable Karm to Bethayres and Harm to the. Publ:i:c 

Bethayres' claims of irreparable harm a·nd harm to the public are 

prima·rHy, related to the environmental catastrophe which will ensue if 

spentane.ous combustion occurs in the fi 11 after dewatering· and the envi:ron­

menta:l risk of rna lodors from dry fi 11. Since we have already rejected 

Bethayres' claims regarding potential spontaneous. combustion and gas gene.ra.­

tion, we must also reject its claims reg;arding i:rreparable harm and harm to· 

the public as a result of spontaneous combustion and gas generation. Further­

more, Mr. M.ignatti's testimony is that the increase in costs to pump down to 

\n;·nu·s 13 feet MSL rather than maintain the current level of pump·i'ng is slight 

(N.T. III 9-10). As for harm to the public, there is a great deal of evidence 

9 The Department suggests in the testimony of Lawrence Lunsk that the 
dewatering requirement is derived from the then-new municipal waste 
regulations. The regulation which was applicable to this demoli'tion wa:ste 
disposal site, 25 Pa.Code §75.33, gives little clue as to why the dewatertng. 
requirement was imposed. Indeed., its requirement th,at the seasonal high water 
elevation be a m:inimum of 40 inches below the surface does not logically apply 
to d'i spas a l in a quarry such as Bethayres' • The· new muni c i'pa l waste 
regulations, which became effeetive on April 9, 1988, and thus were 
inapplicable when the permit amendment was issued by the Department i·n late 
1987, 25 Pa.Code §§277.164 and 277-2'59, do not provide much assi,stance, 
either. Although the testimony of several Department witnesses (i.e. Messrs. 
Lunsk and Buntin) indicates that disposa 1 in quarries wi H be prohibited: under 
these regulations unless dewatering occurs" the regulati'ons do not, on: their 
face, contain such a prohibition. And, it appears that the Department win 
exerci,se discretion in making such determinations, as it will' review, inter 
a.lia, surface ancl9.roundwater flow· and groundwater pumping; data (see 25 
Pa.€ode §.277 .164(bJ(l}. 
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on the record in the hearing on the merits and the two supersedeas hearings 

concerning complaints of malodors by residents of Lower Moreland Township. 

Continuation of malodorous conditions constitutes harm to the public and since 

the evidence supports the relationship between malodors and saturated fill 

conditions, the permit condition related to dewatering cannot be superseded. 

0 R D E R 

AND NOW, this 29th day of May, 1990, it is ordered that Bethayres 

Reclamation Corporation's petition for supersedeas is denied and Paragraph 4 

of the Board's April 4, 1984, supersedeas order at Docket No. 84-082 is 

vacated. 

DATED: May 29,1990 

cc: Bureau of Litigation 
Library: Brenda Houck 
For the Commonwealth, DER: 
Kenneth A. Gelburd, Esq. 
Eastern Region 
For Bethayres Reclamation Corporation: 
Paul W. Callahan, Esq. 
FOX, DIFFER, CALLAHAN, ULRICH & O'HARA 
Norristown, PA 
For Lower Moreland Township: 
Hershel J. Richman, Esq. 

ENVIRONMENTAL HEARING BOARD 

M~INt'~ 
Administrative Law Judge 
Chairman 

COHEN, SHAPIRO, POLISHER, SHIEKMAN & COHEN 
Philadelphia, PA 

bl 
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CITY OF HARRISBURG 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
101 SOUTH SECOND STREET 

SUITES THREE-FIVE 
HARRISBURG, PA 17101.()105 

717-787-3483 
TELECOPIER 717-783-4738 

M. DIANE SMITH 
SECRETARY TO THE BO 

v. EHB Docket No. 88-120-F 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES : Issued: May 30, 1990 
and PENNSYLVANIA FISH COMMISSION, Intervenor 

OPINION AND ORDER SUR 
REQUEST FOR RECONSIDERATION OR, 

IN THE ALTERNATIVE, 
MOTION TO CERTIFY QUESTIONS FOR INTERLOCUTORY APPEAL 

By Terrance J. Fitzpatrick, Member 

Synopsis 

A request for reconsideration and an alternative motion to certify 

questions for interlocutory appeal are both denied. The Department•s 

disagreement with the Board•s conclusions does not constitute an exceptional 

circumstance which would warrant reconsideration of an interlocutory order. 

In addition, the Board will not certify questions regarding discovery for 

interlocutory appeal because they are not controlling questions of law and 

because an immediate appeal to resolve these questions will not materially 

advance the ultimate termination of the litigation. 

OPINION 

The procedural history of this case is described in previous 

opinions, City of Harrisburg v. DER, 1989 EHB 365, 1989 EHB 373. This Opinion 

and Order addresses the 11 Request for Reconsideration or, in the Alternative, 
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Mo,tion to Amend Order to Certify Questions for Interlocutory Appeal" filed: by 
,, 

the Department of Environmental Resources (DER) <))Jl May 9, 1990. 

DER' s request fo,r reconsideration and motion to certify were ftled in 

response to the undersigned's April 30, 1990 Opinion and Order disposing of 

nine motions involving discovery issues. In particular, DER requests that the 

Board reconsider its conclusions that: 

(1) conversations between the Department's admin­
istrative staff and its counsel leading to a 
specific adjudicatory decision or to 
formation of a general policy are not subject 
to the Attorney-Client Communication Privilege 
and protected from disclosure; 

(2) memoranda prepared by the Department's counsel, 
in anticipation of litigation, which reflects 
counsel's legal theories, mental impressions, 
opinions, legal research and conclusions 
regarding th~ case are not subject to the 
Attorney [Work Product] Privilege and protected 
from disclosure by the privilege and the rules 
of civil procedure regarding discovery; and 

(3) the counsel retained by Acres International 
may enter an appearance as a non-party to 
this proceeding. 

(DER request for reconsideration, pp 1-2.) OER argues that reco,nsideration of 

these conclusions is warranted because 11 exceptional circumstances .. are 

present. In particular, DER claims that the Board's Opinion will 11 discourage 

the Department's administrative staff from seeking legal advice during the 

decision making process and [will] deprive the Department of effective 

representation once litigation ensues ... (DER memorandum of law, p. 2.) 

DER's motion to certify questions for interlocutory appeal was 

filed in the alternative to its request for reconsideration. In this motion, 

DER asks the Board to certify the following questions to Commonwealth Court: 

A. May the Department assert the Attorney-Client 
Privilege for, communications between its 
staff and the attorneys appointed by the 
Governor's Office of General Counsel pursuant 
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to the Commonwealth Attorneys Act to provide 
legal advice and representation for the 
Department? 

B. May the Department assert a privilege for 
memoranda prepared by the Governor's Office 
of Chief Counsel pursuant to the Commonwealth 
Attorneys Act to provide legal advice and 
representation for the Department when those 
memoranda were prepared in anticipation of 
litigation and reflect the attorneys• mental 
impressions, theories, opinions, advice and 
conclusions which are otherwise protected by 
Rule 4003.3 of the Pennsylvania Rules of 
Civi 1 Procedure? 

The City of Harrisburg (City) filed a response to DER's request for 

reconsideration and motion to certify. With regard to the request for 

reconsideration, the City argues that DER has failed to demonstrate either a 

lack of opportunity to brief the issues or any other compelling circumstance 

to justify reconsideration. See 25 Pa. Code §21.122(a). In response to the 

motion to c~rtify, the City contends that the questions listed by DER do not 

meet the standards for certification in that they do not present a 

"controlling question of law as to which there is a substantial ground for 

difference of opinion and that an immediate appeal from the order may 

materially advance the ultimate termination of the matter." See The Judicial 

Code, 42 Pa. CS §702(b). The City argues that DER's questions involve 

discovery issues and, thus, they do not constitute "controlling questions of 

law." The City also argues that the questions as framed by DER do not reflect 

the Board's conclusions. 

Acres International Corp. (Acres) also filed a response opposing 

DER's request for reconsideration. Acres contends that DER has not alleged 

any exceptional circumstances to justify reconsideration of the Board's denial 

of DER's motion to quash Acres' entry of appearance. Acres also reiterates 

arguments in support of the Board's denial of DER's motion. 
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The Board's regulations pr.ovide th.at ;reconsider.ation .wil] b:e 

g·r,a,n:ted on 1 y for "compe 1 Hn,g and persuasive reasons," which are genera 11¥ 

J ;,mited to instances where: 
I , 

( 1) The decision rests on a 'leg a 1 ground 
not considered ,by any party to the :proceeding a·FJd 
th~t the parti.es in good faith should have had an 
opportunity to brief such question. 

(2) The crucial facts set fonth in the 
appl.ication are Bot as stated in the decision and 
would justify a ·peversal of the ·decision. In 
such a case reconsideration would only be granted 
if the evidence sought to be offer.e,d by the party 
requesting the r.econsideration could mot with due 
di Hgence have offered the evidence at the time 
of the hearing. 

2.5 Pa .. Code §21.l22.(e). With regard to interlocutory orders, such illS the one 

involv.ed here, reconsideration .will be granted only when "exce.ptional 

circumstances" are shown. Elme,r R. Baumaardner. et .al. v. DER, 1:989 EHB 

400.1 

DER' s request for reconsideration wi 11 be denied because there are 

no "exceptional circumstances" present here. DER simply disagr.ees with the 
I 

Boar.d' s cone lus ions. 2 DER' s argument that the Board's ru 1 ing on the 

Attorney Client and Attorney Work Product Privileges will discourage DER's 

1 The City argues that the Board wi 11 not grant reconsideration of 
interlocutory orders, citing Chemical Waste Management. Inc. v. HER, 1982 EHB 
48.2. Howev.er, the .Board has relaxed this inflexible ~rule and .wi 11 now grant 
reconsideration of interlocutory orders when exceptional circumstances are, 
present. See Baumgardner, 1989 EHB 400, 402 (note 4). 

2 We .must say, however, that in its memorandum of law UER has certainly 
pres·ented its arguments in :more elaborate detail than it did prior to our 
ruling. Few, if any., of the cases cited by DER i.n its memorandum of law were 
cited previously. 'Moreover, 'DER's memorandum of law raises, for the first 
ti;me, arguments b:a,sed up.o.n the Commonwealth Attorneys Act (Act of October t5, 
1980, P.L. 950, 71 P.S. <§732-101 et seq.) and the 'Rules of Professional 
Con(i!;l,ct. The pr.oper ti·me to cite cases and ,present new arguments is befor,e 
the :Board rules, not after. 
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administrative staff from seeking legal advice during the decision making 

process does not constitute exceptional circumstances. This argument is based 

upon pure speculation. Moreover, since the Board and Commonwealth Court have 

held that there is no Deliberative Process Privilege in Pennsylvania,3 DER's 

decisionmakers will no more be discouraged from seeking legal advice than they 

will be from seeking technical or policy advice.4 

We also find that DER's motion to certify questions for 

int~rlocutory appeal must be denied. The standard for granting certification 

is set out in the Judicial Code: 

When a court or other government unit, in making 
an interlocutory order in a matter in which its 
final order would be within the jurisdiction of 
an appellate court, shall be of the opinion that 
such order involves a controlling question of law 
as to which there is substantial ground for 
difference of opinion and that an immediate 
appeal from the order may materially advance the 
ultimate termination of the matter, it shall so 
state in such order. 

42 Pa. CS §702(b}. The questions presented by DER fail to meet this standard. 

While there may be room for disagreement on these discovery questions, they do 

not constitute controlling questions of law. In addition, we cannot imagine 

how an immediate appeal from our April 30, 1990 order will materially advance 

3 See Commonwealth, DER v. Texas Eastern Transmission Corp., Pa. 
Commonwealth Ct. ___ , 569 A.2d 382 (1990). 

4 DER did not advance any argument why the Board's ruling that counsel for 
Acres could enter an appearance presented exceptional circumstances; 
therefore, we summarily deny DER's request for reconsideration of this ruling. 
We also deny DER's request in its memorandum of law that the Board "clarify 
its position concerning deposition testimony and specifically provide that the 
City be required to identify and produce individuals to testify concerning 
their entitlement to water quality certification." (DER memorandum of law, p. 
17.) If DER wants to know who will testify for the City at the upcoming 
hearing, we believe it can obtain this information through normal discovery 
procedures. 
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tf'\e ,ultj;J1la~e ;ter.rnination Of this .liti,gation. ,,.We .•:.~re rnot .at li'ben~,y ::to ri"g:lilOOP:e 

tli!;e :.c.lear lang~~ge of the ;JM:dipial Cod~, 42 Pa. ·c;s §'702(b); thect:·efore, .O:ER'cs 

motion to certi~fy :mu•st be .!;deni~p. 

AND NO.~. this 30th d~y of'May , :L9:90, ·tit is ordered ·that: 

.l) The Department's reqt;~est for ·reconsideration of our April JQ, 

1990 Opinion and Orq~r is denied. 

2) The Dep.artment's •motion :to certify ··$:1uesttons for iRtenlo~cutor:y 

.qp.pea 1 i·s denied. 

·ENVIRONMENTAL :HEARING :BOARD 

'ftERIMNU£ .o. ::Fffi'PziMTRittk 
.Adm;nl·h;tnati.ve :Law Judge 
'Member 

QATED: May 30, 1990 

-qc: ;_Burea~ o.f ._Lit·tgat;pn 
Library, Brenda Houck 

nb 
j 

For •the Co~nwealth, DER: 
M. Dukes Pepper, Esq./Reg. ·Counsel 
:J'1ar.y ·Martha Truschel, Esq ./Central 
For Appellant·: 
Howard J. We,in, ;Esq. 
P·ittsburgh, PA 
For Intervenor: 
Dennis Guise., Esq. 
Harrisburg, ,;PA 
For Acr:es International: 
Thomas P. Brogan, Esq. 
Harrisburg, PA 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
101 SOUTH SECOND STREET 

SUITES THREE-FIVE 
HARRISBURG, PA 17101-0105 

717-787-3483 
TELECOPIER 717-783-4738 

M. DIANE SMITI­
SECRETARY TO THE BC 

NGK METALS CORPORATION 

v. EHB Docket No. 90-056-MR 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES Issued: June 8, 1990 

Synopsis 

OPINION AND ORDER 
SUR 

PETITION FOR SUPERSEDEAS 

A Petition for Supersedeas is denied when the Petitioner (a recipient 

of a NPDES Permit) fails to show a likelihood of prevailing on the merits of 

the issues presented - (1) whether DER violated the law or abused its 

discretion in setting a January 1, 1991 final compliance date for achieving 

water-qua 1 ity based effluent 1 imits for beryllium and copper when there is no 

presently known technology for achieving those limits but where compliance 

could be achieved by connecting to a public sewer system: and (2) whether DER 

violated the law or abused its discretion in treating beryllium as a probable 

human carcinogen in setting the water-quality based effluent limit. The Board 

held out the possibility of a supersedeas later if it develops that connection 

to the public sewer system is not, in fact, possible by the final compliance 

date and if DER denies an extension. 

OPINION 

On February 1, 1990 NGK Metals Corporation (NGK) filed a Notice of Appeal 

from the December 21, 1989 issuance by the Department of Environmental 

Resources (DER) of Amendment No. 3 to National Pollutant Discharge Elimination 
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System (NPOES) Permit No. PA 0011363, pertaining to N.GK•s beryllium alloy 

mat;~'Yf~cturing f~t;:Hity in M11hlenberg Township, Berks County (NPOES Amendment 

No. ~}. On Febru.ary 9, 1990 NGK filed a Petiticm for Su;persedeas, to which 

DER file,d em Answer on March 2, 1990. A he~ring on the Petiti.on was convened 

in Harri sb~rg on M~rch 13, 1990 by Administrative Law Judge Robert D. Myers, a. 

Member of the Board, but was continued pending a determi.nation. of the issues 

properly before the Board. Another hearing was $~heduled and held in 

Harrisburg o:n May 21, 1990, at w.hi.ch. both parties were repres.ented by legal 

counsel. Post-hearing bri.efs were filed by the parties on May 31, 1990.. The 

record consists of the pleadings, a hearing transcript of 207 pages and 22 

exhibits. 

In. its Petition, NGK req11ested a supersedeas with respect to the 

following conditions of NPDES Amendment No. 3: 

1. the final mass unit and concentration limits for beryllium 

and copper; 

2. the monitoring requirements for acrolein and acrylonitrile; 

3~ the interim and final mass unit and concentration limits, and 

related monitoring requirements for hexavalent chromium, 

silver and lead; 

4. the requirement to complete a Taxies Reduction Evaluation 

(TRE) for acrolein, acrylonitrile and lead; and 

5. the permit compliance schedule insofar as. it relates to the ' 

permit conditions challenged in the appeal. 

The evidence presented by NGK at the hearing dealt prima·rily with the 

efflu~.nt limits fair beryllium and copper; and these are the only issues 
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discussed in NGK's post-hearing brief. All other issues, therefore, are 

deemed waived for the purposes of the supersedeas: Kwalwasser v. DER, 1986 EHB 

24, 39. 

To be entitled to a supersedeas, NGK must show, by a preponderance of 

the evidence, (1) irreparable harm, (2) the likelihood of prevailing on the 

merits, and (3) the unlikelihood of injury to the public or other parties. If 

pollution or injury to the public health, safety or welfare exists or is 

threatened during the supersedeas period, the supersedeas cannot be granted: 

section 4(d) of the Environmental Hearing Board Act, Act of July 13, 1988, 

P.L. 530, 35 P.S. §7514 (d); 25 Pa. Code §21.78. 

NGK's primary objection to NPDES Amendment No. 3 concerns the 

effluent limits for beryllium and copper that will go into effect January 1, 

1991. A brief historical review is necessary to put this objection in proper 

perspective. This NPDES Permit was issued initially on August 8, 1986 to 

Cabot Corporation, bearing an expiration date of August 8, 1991. The gross 

discharge limits for beryllium and copper allowed by Part A of the Permit were 

"technology-based", in ~ssence, even though no technology-based limits had 

been set for the beryllium/copper forming industry. DER set the limits on 

what it believed could be achieved technologically, without letting the 

quality of the discharge worsen. Part C, Section D (other requirements), of 

the Permit stated that the permittee was also expected to achieve specified 

water-quality based effluent limits that were more stringent than those in 

Part A. No final date was set for compliance with these more stringent 

limits. The permittee was required to conduct a Taxies Reduction Evaluation 

(TRE) with respect to beryllium and copper (and some other pollutants not 

involved in the supersedeas), beginning the TRE by September 30, 1986 and 

completing it by June 30, 1987. 
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After NGK acquired the, facility from. Cabot Corporation, DER is,su;e'd' 

AniE!!ndment No. 1 tG the NPDE~ Permit on May 6, 1 98'7. This Amendili&nt is 

ide'tffical to the original Permit but names NGK as the permittee~ Amendmetlt 2 

to' the NPDES Permit was issued by DER on January Z5, 1988. The only ch·ange 

materia 1 to this s,upersedeas was an extension of the completion date for the 

TR£ from June 30, 1987 to March :31, 1988. NGK retained BCM Environmental 

Engineers to do the TRE and, at some point, submitted a report to DER dated 

April 1988.1 

NGK also undertook the expenditure of ap;f>roximate ly $700,000 to 

install a wastewater treatment system2 employing the Best Available 

Technology (BAT), as defined by the U.S. Environmental Protection Agency 

(EPA), for the nonferrous metals industry generally. BAi far the 

beryllium/copper fd;rrning industry specifically has not yet been adopted by 

EPA. This wastewater treatment system was designed and constructed during 

1989 and went into operation in February 1990. It was designed to meet the 

"technology-based" limits of the NPDES Permit but is not capable of achieving 

the more stringent water-quality based limits. 

Having received NGK's TRE on beryllium and copper and having received 

NGK's May 1, 1989 request for an' increase in discharge flow from 392,000 

gallons per day to 457,000 gallons per day, DER undertook a review of NGK's 

NPDES Permit. This review also was prompted by changes to Chapter 93 of OER's 

regulations which became effective in March 1989. On May 25, 1989 DER sent to 

1 The TRE was not offered into evidence and we are unaware of its 
contents. 

\ 

.. 2 this project was prompted by operational problems experienced in la.te 
1988 and early 1989 that produced a discharge that exceeded the limits for 
beryllium and copper. These violations were concealed from NGK managementand 
DER by a supervisor who was later removed from his position.. NGK paid to DER 
a civil penalty in the amount of $225,000 for these violations. 
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NGK a draft NPDES Amendment No. 3 which proposed, in Part A, two sets of 

effluent concentrations for beryllium and copper. Those in the first set, 

permissible until June 30, 1990, were identical to those previously allowed in 

Part A. Those in the second set, however, were considerably more 

stringent.3 Those concentrations, intended to go into effect on July 1, 

1990, were as follows: 

Pollutant 

Beryllium 
Copper 

Mass Units (lbs. per day) Concentrations (mg/1) 
Avg. Max. Avg. Max. Instantaneous 
Monthly Daily Monthly Daily Max. 

Not detectable using EPA method No. 210.2 
0.12 0.19 0.032 0.049 0.08 

In its cover letter accompanying the draft, DER acknowledged that the 

more stringent water-quality based limits to go into effect on July 1, 1990 

could not be achieved using BAT. DER urged NGK to consider a phase-out of its 

stream discharge and a connection to the Township of Muhlenberg's sanitary 

sewer system which flows to the City of Reading's sewage treatment plant.4 

In its response dated July 7, 1989, NGK requested that the existing Part A 

effluent limits for beryllium and copper be retained. In support of this 

request, NGK (1) referred to scientific data which, in its opinion, warranted 

a modification of the beryllium limits set forth in Table 1, Appendix A, of 

3 More stringent even than the water-quality based limits in prior 
versions of the NPDES Permit. 

4 It was explained at the hearing that the effluent limitations imposed on 
NGK are so stringent because the discharge goes to Laurel Run, a stream with 
flows only 2.3 times the discharge flow. By sending the discharge to the City 
of Reading's sewage treatment plant where it would be part of a heavy volume 
and discharged into a much larger watercourse, the beryllium and copper would 
be significantly diluted. 
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Ch~,pter 16 of D.ER's regulations; and (2) stated conditions that,. in its 

op:i~f;i,;iiion,. warranreed a reducti.on of the published stream criteria for cOip:per, as 

pe·rmrj.tted by 2'5 Pa. Code §93 ..• 4(b). 

N'GK a 1 so argued that the t "ime constraints for ach iiev ing more 

s.tri.ngent 1 imits were u.nreasonab le. As an alternative., it propo,sed that the 

existfng Part A limits remain in effect through Ute remaining life of the 

Permit (August 8, 1991) and that NGK undertake a t'echnology study (aft:e.r 

debugging the wastewater treatment system the·n be·i:n:g designed and built) ·t.o 

determine whether any alte·rnativ·e tertiary treatment system existed to reduce. 

fu:rther the beryllium and copper concentrations in the discharge. This stud!Y 

was to be comp 1 eted and the results subm.i tted to DER within 12 month·s afte·r 

being st,arted, with progress reports being submitted quarterly. 

DER rejected NGK' s requests in a letter dated September 19, 198:9,, and 

again urged NGK to connect to the Township of Muhlenberg's sanitary sewer 

system.5 NGK cont.inued to pursue its requests fo·r retaining the existing 

Part A limits for beryllium and copper. At a meeti:ng with DER in Harrisbur:g 

on No¥·ember 17, 1989 it presented and discussed informatio.n regarding the 

pote·ncy of beryllium as an oral carcinogen. On December 19, 1989 it sent a 

letter to DER in which it detailed process changes designed to red.u:ce flows to 

its wastewater treatment p la.nt. It reiterated its commitment to pursue a 

technology study s.eeking improved te.rtiary treatment, and stated its intention 

to continue pursuing a discharge into the City of Reading's sewage treatment 

5 The time limit fo.r compliance with the more stringent effluent Hmits 
was based primarily on the time :estimated to be necessary for N'GK to connect 
to a sanitary sewer system. 
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plant. With respect to the latter, NGK reported that two discussions with 

city officials had made it clear that the option of discharging industrial 

wastes was closed to NGK. 

When DER issued NPDES Amendment No. 3 in its final form two days 

later, it retained the same two sets of effluent limitations for beryllium and 

copper proposed in the draft. The effective date for the second set was moved 

back to January 1, 1991, however. In the cover letter, DER stated that it had 

evaluated all of the material presented by NGK but had concluded that the 

proposed limitations should be retained. DER noted specifically that EPA had 

recently recalculated an oral potency factor for beryllium and had come up 

with a figure nearly the same as the one calculated in 1980 that had been used 

to develop the water-quality based criterion for beryllium. 

During the latter part of 1989 (prior to DER's final issuance of 

NPDES Amendment No. 3), NGK solicited proposals for performing the technology 

$tudy seeking improved tertiary treatment. NGK has now retained SAK 

Environmental Technologies to do the study as outlined in a letter dated 

March 7, 1990 and which is expected to take a minimum of 9 to 10 months. This 

study will be completed and its results evaluated in time to be incorporated 

in NGK's application for renewal of its NPDES Permit which must be filed by 

February 1991. 

NGK also has continued to explore the possibility of connecting to a 

sanitary sewer system. Additional capacity has been added to the City of 

Reading's sewage treatment plant but has not yet been allocated among the 

municipalities contributing flows to that plant, one of which is the Township 

of Muhlenberg. Without this allocation, the Township is unable to apportion 

its share of the additional capacity among its existing or potential 

customers. 
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NGK argues (1) that it should be permitted to continue. operating 

unde.r the technology-based limits until the NPDES Permit exp.ires, in Augu~.t 

1991, (2) that, in the meantime, it should have the time necessary to do the 
''-.. 

technology study seeking improved tertiary treatment, (3) that the 

water-qua 1 ity based· 1 imit for beryllium is not supported by adequate 

scientific evidence, (4) that the water-quality based limit for copper is 

unreasonably stringent, and (5) that the option of connecting tm a sanitary 

sewer system is not available to it. If NGK is not relieved of the 

responsibility for achieving the water-quality ba·sed limits by January 1, 

1~91, it will be forced either to shutdown its operations by that date (idling 

its 400 employees) or to expend funds on unnecessary or unproven wastewater 

treatment equipment - funds that could not be recovered from DER or any other 

source. 

This constitutes irreparable harm, in NGK's view, and we are inclined 

to agree - especially since DER acknowledges that the existing wastewater 

treatment system represents BAT and that technological improvements are not 

likely to result in a discharge meeting the latest water-quality based 

criteria: Silverbrook Anthracite Inc. v. DER, 1988 EHB 365; Baumgardner v. 

DER, 1988 EHB 786. 

The likelihood of NGK prevailing on the merits is less clear. DER 

was obligated to compel NGK to bring its discharge into compliance with the 

more stringent water-quality based criteria applicable to Laurel Run. Since 

the discharge from this particular facility (then owned by Cabot Corporati.on.) 

did not meet the water-quality based criteria when the NPDES Permit was issued 

in 1986, DER inserted a schedule of compliance (as required by 25 Pa. Code 

§92.55) without specifying a final compliance date. Cabot Corporation, 

inttially, a.nd NGK, subsequently, were given time to st.u:dy methods of reducing. 
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the beryllium and copper concentrations to acceptable levels. That study was 

completed in April 1988. Upon receipt of the study, DER was fully justified 

in setting a final compliance date for NGK's discharge. The date set -

January 1, 1991 - gave NGK a one-year period to take the necessary steps; but 

NGK was aware 7 months earlier that a final compliance date was being 

proposed. 

We cannot agree with NGK that these actions of DER constitute either 

a violation of law or an abuse of discretion. DER was not required to consider 

the'economic impact upon NGK specifically of having to meet the water-quality 

based limits: Mathies Coal Company v. Commonwealth, Department of 

Environmental Resources, __ Pa. __ , 559 A.2d 506 (1989); and was 

required to consider the technologic feasibility only within the context of 

its own regulations. 

25 Pa. Code §95.4 gives DER the discretion to grant dischargers 

extensions of time for achieving water-quality based effluent limitations 

under certain circumstances. NGK made no request pursuant to this regulation, 

perhaps because of subsection (b)(3) which prohibits DER from granting an 

extension of time to a discharger which has a history of noncompliance with 

the Clean Streams Law (CSL), Act of June 22, 1937, P.L. 1987, as amended, 35 

P.S. §691.1 et ~; the regulations promulgated under the CSL; or the terms or 

conditions of a permit. As noted in footnote 2, NGK had violated the effluent 

limits of its NPDES Permit in 1988 and 1989 and had paid a substantial civil 

penalty as a result. Whether or not DER would have concluded that these 
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violations amounted to a "history of noncompliance11 disqualifying ·NGK for am 

ex,tension of ttm~ is uncertain, because NGK nev~r :activated ttit~ provi·sions of 
'' 

§9i5o/4. 6 

:NGK ·.did r~ise 25 Pa. Code §93.4(b), howe.ver, with respect to ;the 

water-quality base~ copper 1 imits. In its July 7, 1989 response to· ·the -dra·ft 

NPDES Amendment No. 3, . .NGK stated its belief that the provisions .of thi·s 

regulation applied to Laurel Run, justifying a de·.viation fr-om published st,.ream 

.criteria. 25 Pa. Code §93.4(b) reads as follows: 

(b) :Less restrictive uses than tho!S!i:! ·curr.ently 
designated for particular waters 1is:te:d 'in §93.9 
may .be adopted .where it is demonstrated that: 

(1) The existing designated use is not 
attainable because of natural background 
conditions; 

(2) The existing designated use i.s not 
attainable because of irretrievable man-induced 
cor.~.dHions; or 

(3) Application of effluent limitati~ns for 
existing sources more stringent than thos.e 
requked under 33 U.S.C. §1311, in o~rde~r to 
attain the existing designated use, would result 
in substantia 1 and widespr.ead adverse economic 
and social impact. 

In its letter of September 19, 1989 DER informed N.GK th.at no "substantial 

justification has be.en provided for considering less restrictiv.e water us·es 

for Laurel Run .. " It went on to state that the size of the stream has no 

bearing on the issue and that the elevated pH upstream of NGK's discharge does 

n.ot affect the toxicity of copper. NGK made no further effort to .conv-ince DER 

6 DER' s witness James Ne.wbold testified that, even though .NGK had :not 
asked for an extension under §95.4, DER nonetheless considered its 
~ppHcability and concluded that NGK was disqualif-ied •. We are not challenging 
this testimony; only suggesting that the conclusio.n was .read:ted in a vacuum. 
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that NGK had satisfied the conditions of §93.4(b), and NGK presented no 

evidence at the hearing to convince the Board that DER abused its discretion 

when it refused to adopt less restrictive water uses for Laurel Run.7 

Since NGK did not pursue the regulatory provisions which permit DER 

to consider technologic feasibilityB, we have no basis for faulting DER for 

not giving greater weight to that factor. Of course, DER is convinced that 

NGK's technologic problems can be solved by hooking onto a sanitary sewer 

system, the technologic feasibility of which is not, apparently, in issue. In 

any event, DER's imposition of the water-quality based limits for beryllium 

and copper appears to have been an appropriate exercise of discretion - on the 

basis of the evidence before us at this time. 

NGK launched a major attack upon the beryllium limit set by DER, 

arguing that it is not supported by adequate scientific evidence. Beryllium 

is a "toxic pollutant" as defined in section 502 of the Federal Water 

Pollution Control Act (commonly referred to as the Clean Water Act), 33 

U.S.C.A. §13629. According to this definition, beryllium is one of a group 

of pollutants capable of causing death, disease, behavioral abnormalities, 

cancer, genetic mutations, physiological malfunctions or physical deformations 

in organisms (or their offspring) exposed to them. Because of their harmful 

nature, toxic pollutants are subject to special requirements adopted pursuant 

7 NGK presented evidence that the water-quality based copper limit set by 
NPDES Amendment No. 3 is considerably more stringent than the water-quality 
based copper limit in prior revisions of the Permit. NGK presented no 
evidence to show that this action was improper, however. 

8 25 Pa. Code §93.4(b) also permits DER to consider "substantial and 
widespread adverse economic and social impact." While this goes far beyond 
the specific economic impact upon NGK, it necessarily includes that impact. 

9 Copper also is a toxic pollutant. For a complete listing, see 40 CFR 
§401.15. 
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to the guidelines set forth in Chapter 16 of DER's regulations. This Chapter 

reeQ.gnizes two types of toxic porllutants - (1) those for which there is. a 

th~~ho ld 1 eve 1 below which no adverse. effects wi 1l be s.een and (2) the.s.e for 

which there is no s,afe level of exJlosure:· 25 Pa. Code §16.31. Carcinog.ens< 

(cancer-causing agents) are placed i,n the latter category: 25 Pa. Co.de 

§16.33(a). The determination of whether or not a toxic is a carcinogr;!n is 

based on its listing as such by EPA, the International Agency for Research on 

Cancer or the National Toxicology Program: 25 Pa4 Code §16.33(m)(1). If a 

cancer potency (slope factor) v.alue has. be.en developed for a particular toxic, 

as evidence:d by its listing on EPA's Integrated Risk Information System 

(IRIS), DER uses either the EPA-developed criteria or develops its own 

criteria using the cancer potency value: 2.5 Pa. Code. §16.33(m)(2). Table. 1 of 

Appendix A lists the specific criteria DER uses in development of effluent 

limits for NPDES permits: 25 Pa. Code §16.51. 

When DER issued the draft NPDES Amendment No. 3, it treated beryllium 

as a carcinogen and required that it be removed from NGK's discharge to the 

extent of being non-detectable. This requirement was derived from the 

criteria set forth in Table 1 of Appendix A which, in turn, was base.d upon EPA 

data. NGK reacted to this requirement in its 1 etter of J.u 1 y 7, 1989 by 

presenting findings which, in NGK's opinion, warranted a modification of the 

criteria as permitted by 25 Pa. Code §16.41. After reviewing this material, 

DER denied NGK"s request for modification of the beryllium criteria. In its 

1 et~.er of September 19, 1989 in .which this den i a 1 was. communicated to. NGK, DER 

se.t forth its conclusion that beryllium is a carcinogen "via the oral route . ." 

Tne letter g.oes on to state that, consistent with DER policy, "which is 

protective in ambiguous cases, If beryllium wi 11 continue to be treated. as: an 

oral carcinogen. 

602. 



NGK continued to pursue the matter, presenting the information at a 

November 17, 1989 meeting with DER in Harrisburg. When the final NPDES 

Amendment No. 3 was issued on December 21, 1989, DER again responded to the 

beryllium issue raised by NGK. In the cover letter, DER informed NGK that it 

was adhering to its previous conclusion that beryllium is an oral carcinogen. 

In the letter, DER referred to an oral potency factor recently calculated by 

EPA, after a re-evaluation of the data, which had not yet been added to the · 

IRIS data base.lO 

NGK argues that DER abused its discretion by (1) accepting data 

unsupported by proper scientific evidence and (2) using data which had not yet 

been added to the IRIS data base at the time NPDES Amendment No. 3 was issued. 

At the hearing, NGK presented an epidemiologist and DER presented a 

toxicologist, both of whom discussed and assessed the data pertaining to 

beryllium as a carcinogen. The two documents principally referred to by these 

experts are Health Assessment Document for Beryllium, EPA Office of Research 

and Development, November 1987; and Toxicological Profile for Beryllium, 

Agency for Toxic Substances and Disease Registry, U.S. Public Health Service, 

December 1988. Both documents report that (1) adequate data exists to show 

that beryllium is carcinogenic in animals by inhalation, (2) some data exists 

to suggest that beryllium is carcinogenic in animals by ingestion, (3) some 

data exists to suggest that beryllium is carcinogenic in humans by inhalation, 

and (4) no data exists to suggest that beryllium is carcinogenic in humans by 

ingestion. 

Because of uncertainties in the human data, both documents refer to 

those conclusions as "equivocal" or "controversial." Both documents also 

10 The factor was added to the IRIS data base on January 1, 1990, 
classifying beryllium as a "probable human carcinogen." 
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conclude that, om the strength ,of the animal studi,es, bery1Hum should b.e 

tr.e,ated as a proba;ple human carcinogen by inha la:ti1on. While tl:t:~ evidenc~ 

per~a1nHtg to inge;stio.n is uncertai.n and de.batabl~, "the potentrial for ih·.umao 

carcinogerticity by this route cannot :be dismiss.ed;11 "if an agent is 

carcinage,nic by o,ne route it is potentially car.ci:n.o.geni.c by .any route .. " T:h:e 

IRIS data on berylHum ;by ingestion, as updated on Janua:ry 1, 199.0, b.a·stcally 

ag.rees with these two documents but goes ~a.rther .arnd actually calct:Jlates .a 

potency factor. 

On the basis .of the evidence presented to us at this :stage of the 

appeal, we cannot conclude that DER abused its discretion in treating 

be.ryllium as an or.al carcinogen. While there are no definitiv~ studies 

establishing that connection fn humans, the evidence that is available is 

s.ufficient to prqmpt both EPA and the U.S. Public Health Service to label 

beryllium a "probable human carcinogen." We cannot fault D~R's conservative 

approach in this sensitive area of widespread public concern. 

We also .are not convinced that DER's use of IRIS data base 

i)'lformation two wee·ks prior to its publication in the data base somehow 

violates the law.. DER had obtained the information over the telephone from 

EPA personnel, and it was confirmed by the publis·hed data subsequently 

obtained. Moreover, this information was merely corroborative of the data UER 

had already reviewed. DER's treatment of beryllium as an oral carcinogen was 

apparent in the draft NPDES Amendment No. 3 issued some 7 months earlier. , 

While this treatment was re-evaluated on the basis of data submitted by NGK 

and data obtained by DER, the basic decision was never altered and the 

effluent limit was nev.er changed. 
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Having concluded that NGK is not likely to prevail on the merits of 

the issues before us, we find it unnecessary to discuss any other factors 

relevant to the granting of a supersedeas. 

We find it appropriate to add, however, that, since DER's final 

compliance date for achieving the water-quality based criteria in NPDES 

Amendment No. 3 was established primarily on the basis of the amount of time 

necessary for NGK to connect to a sanitary sewer system, it is possible that 

DER may extend the date if such connection is not possible by January 1, 1991 

through no fault of NGK. We have not been presented with any evidence 

concerning the amount of time required to complete that connection once the 

necessary approvals have been issued. Consequently, we have no way of knowing 

whether or not the six months remaining are sufficient. If the connection 

cannot, in fact, be made by the deadline and if DER denies an extension, it is 

possible that a supersedeas might be in order at that time. We venture no 

opinion beyond a possibility because a supersedeas necessarily must depend on 

conditions existing at the time it is requested. 
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ORDER· 

AND NOW, this 8th day of June 1990, it is ordered that the Petition 

for. Supersedeas filed by NGK on February 9, 1990 is denied. 

DATED: June 8, 1990 

cc: Bureau of Litigation 
Library: Brenda Houck 
Harrisburg, PA 
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