Environmental Hearing Board

~ Adjudications
| and |

Opinions

Volume I
- PAGES 1-606

. Maxi Chairman -




MEMBERS
OF THE
ENVIRONMENTAL HEARING BOARD

DURING THE PERIOD OF THE

ADJUDICATIONS
1990

Chairman.....ceceeeeeees MAXINE WOELFLING

Member ....cceeececenne ROBERT D. MYERS

Member ....covveeveeee. TERRANCE J. FITZPATRICK

Member ....cceeeeeeeens RICHARD S. EHMANN
~Member ......cciieinenn JOSEPH N. MACK

Secretary..ceeeeceoneses M. DIANE SMITH

Cite by Volume and Page of the
Environmental Hearing Board Reporter

Thus: 1990 EHB 1

ISBN #0-8182-0146-0



FORWARD

This volume contains all of the adjudications and opinions issued by the
Environmental Hearing Board during the calendar year 1990.

The Environmental Hearing Board was originally created as a departmental
administrative board within the Department of’Enyironmental Resources by the
Act of December 3, 1970, P.L. 834, No; 275, which amended the Administrative
Code, the Act of April 9, 1929, P.L. 177, as amended. The Environmental
Heéring Board Act, the Act of Ju]y‘13, 1988, P.L. 530, No. 94, upgraded the
status of the Board to an independent, quasi-judicial agency and expanded the
size of the Board from three to five Members. The jurisdiction of the Board,
however, is unchanged by the Environmental Heartng.Board Act; it still is
empowered "to hold hearings and issue adjudications... on orders, permits,

licenses or decisions" of the Department of Environmental Resources.
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1990
ADJUDICATIONS
CASE NAME
Aloe Coal Co.
Bear Creek Township
J. C. Brush
.James Buffy and Harry K. Landis, Jr.
Ray Carey
Con;eaut Condominium Group, Inc.
Consol Pennsylvania Coal Company
James E. Craft t/d/b/a Susquehanna Land Co.
Del-Aware Unlimited, Inc.
Anderson W. Donan, M.D. et al.
Easton Area Joint Sewer Authority

Frank1in Township Municipal Sanitary Authority and
Borough of Delmont

Kenneth G. Friedrich
Bobbi L. Fuller

Donald Gaster

Russell W. Joki

K & S Coal Co.

Kerry Coal Co.

Samuel B. King

Laurel Ridge Coal, Inc.

William V. Muro

Palisades Residents in Defense of the Environment (P.R.I.D.E.)

John Percival

1538
1726
1391
1329
1008

226
1192

486
1153
1038
1077



Robinson Township Board of Supervisors

James R. Sable

Paul Shannon

South Huntingdon Township Board of Supervisors

Spang & Company
Richard Tallini

Brian F. Wallace

iv

59
663

1421

197

308
1547
1576



OPINIONS AND ORDERS
CASE NAME
Academy of Model Aeronautics
American States Insurance Company
Loraine Andrews & Donald Gladfelter
“Gordon & Janet Back

Douglas E. Barry and Sandra L. Barry,
t/a D. E. Barry Company

Elmer R. Baumgardner, et al.

Bellefonte, Borough of

Bellefonte Lime Company, Inc.

E. P. Bender Coal Co.

Bethayres Reclamation Corporation

BethEnergy Mines, Inc.

Charles Bichler, Bichler Landfill

Big B Mining Company (3/12/90)

Big B Mining Company (concurring opinion) (3/12/90)

Blairs Valley Protection Association and Marianne Meijer,
Doris Hornbaker and Sharon Dayley

Lawrence Blumenthal

Gerald Booher (3/21/90)
Gerald C. Booher (6/12/90)
Borough of Bellefonte
Borough of Dunmore -

Borough of Girardville, People Against Keystone Chemical
Company, and Robert Krick

Borough of Glendon

Ronald Cummings Boyd

PAGE

34
338
28
114
907

1148
521
913

1624
570
638

1584
248
258

1564
187
285
618
521
689

86

1501
810



Howard G. Brooks
Paul R. Brophy & Gary Metz

Kathleen M. Callaghan, Lake Hauto Club, and
© Dr. V1ncent Dauchess

Carter Farm Jo1nt Venture
Centerv11]e Borough Sanitary Authority
City of Harrisburg (4/30/90)

City of Harrisburg (5/30/90)

City of Harrisburg (6/22/90)

Coalition of Religious and C1v1c Organizations, Inc.
~ (CORCO), et al.

Frank Colombo, d/b/a Colombo Transportation Services and
. Northeast Truck Center, Inc., et al.

Columbia Park Citizens' Association

Concerned Citizens of Earl Township, et al. (Sundry Discovery
Motions) (1/26/90)

Concerned Citizens of Earl Township, et al. (Mofioh to
Dismiss) (1/26/90)

Concerned Citizens of Earl Township, et al. (6/15/90)
Concerned Citizens of Earl Township, et. a].;(10/12/90)
Conéérned Residents of the Yough, Inc. (CRY) (1/17/90)
Concerned Residents of the Yough, Inc. (CRY) (7/3/90)

Concerned Citizens of the Yough, Inc. (CRY)
and County of Westmoreland (9/17/90)

Concerned Citizens of the Yough, Inc. (CRY)
and County of Westmoreland (9/18/90)

qunty of Schuylkill, et al. (10/31/90)
County of Schuylkill, et al. (11/6/90)
CPM Energy Systems

vi

1132
1244
891 -
709
656
442
585
676

- 1376

1770
1301
69 -

83

629
1255
38
703
1134

1144

1347

1370
366



William F. Cramer

Croner, Inc.

Davis Coal

Decom Medical Waste Systems (N.Y.) Inc. (5/3/90)
Decom Medical Waste Systems (N.Y.) Inc. (11/28/90)
Deer Lake.Improvement Association, et al. (5/17/90)
Deer Lake Improvement Association, et al. (9/7/90)
Sylvio and Jean Defazio, t/a Diamond Fuel, Inc.
Donald W. Deitz

Delta Coal Sales, Inc. and Delta Mining, Inc.
Anderson W. Donan, et al. (12/11/90)

George Skip Dunlap

Dunmore, Borough of o

Empire Sanitary Landfill, Inc. (10/17/90)

Empire Sanitary Landfill, Inc. (12/5/90)

Empire Sanitary Landfill, Inc. (12/18/90)

Energy Resources,'Inc.

Frederick Eyrich and Harlan J. Snyder (2/16/90)
Frederick Eyrich and Harlan J. Snyder (5/14/90)

F.A.W. Associates (Petition for Supersedeas) (12/31/90)

F.A.W. Associates (Motion to Compel) (12/31/90)
Felton Enterprises
Robert Fink

William Fiore, t/d/b/a Municipal and Industrial
Disposal Company (9/5/90?

William Fiore, t/d/b/a Municipal and Industrial
Disposal Company (12/17/90)

vii

152

846

© 1355

460
1484
531
1065
823
263
955
1601
1470
689
1270
1534
1660
901
131
509
1791
1802
42
699
1051

1628



Franklin Township

qubi L. Fuller, et al. (11/23/90)

Méx Fuhk Wilbur E. Johnson, and William Gloekler
Margaret C. and Larry H. Gabr1e1

Ganzer sand & Gravel, Inc.

G1rardv111e Borough of, Peop]e Aga1nst Keystone Chemical Cempany,
3j” and Robert Krick . , : .

{Glendon, Borough%of L |
,G]éndon Enérgy Company (Petitioﬁ\to Intervene) (12/4/90)
'Giendon Energy Cémpany (Summary'Judgment) (IZ/#ﬁQ@%
Robert H. Glessner, Jr. |
Global Hauiing‘

Rdbert K. Goetz, .Jr.

Grand Central Sanitation, Inc. (6/28/90)

Grahd Central Sanitation, Inc. (12/31/90)
A]iHami1ton Contracting Company |

James Hanslovan, et al.

George Hapchuk

Wi11iam L. Harger

Harmar Township of B

Harr1sburg, City of (4/30/90)

Harrisburg, City of (5/30/90)

Harfisburg, City of (6/22/90)

Lawrence W. Hartpence and Imogene KnolT t/b/a Hydro -Clean, Inc.
and Tri-Cycle, Inc. :

Houtzdale Municipal Authority

HZL Corporation

viii

344

1481
52

625
86

1501
1508
1512
304
877
260
695
1787
885
1351
1189
984
301
442
585
676
870

1385
1060



Ingram Coal Company, et al.

Inquiring Voices Unlimited, Inc. and Sugar Grove Township
JEK Construction Company, Inc. (5/18/90)
JEK Construction Company,;Inc. (7/10/90)
Kennametal, Inc.

Kerry Coal Company (1/30/90)

Kerry Coal Company (9/27/90)

Kerry Coal Company (11/5/90)

Kir%]a Contractors, Inc.

Mr. & Mrs. Peter A. Kriss

Lake Adventure Community Association
Lankenau Hospital

Luzerne Coal Corporation, et al. (Motion in Limine/Burden
of Proof) (1/2/90)

Luzerne Coal Corporation, et al. (Motion in Limine/Bar
Evidence) (1/2/90)

Luzerne Coal Corporation, et al. (1/9/90)
Luzerne Coal Corporation, et al. (2/26/90)
Edward J. and Patricia B. Lynch

John Marchezak and Beth Energy Mines, Inc.
Manor Mining & Contratting Corporation

Mario L. Marcon

James E. Martin

Mark & Elaine Mendelson

Midway Sewerage Authority

Miller's Disposal and Truck Service (10/9/90)
Miller's Disposal and Truck Service (11/28/90)

ix

395
798
535
716
1453
98
1206
1359
1782
423
895
1264

12

23
140
388

1277
216
476
724

18

1554

1239

1492



Monessen, Inc. (5/7/90)

Mbﬁessen (5/21/90)

»Ingr1d Morn1ng

Mun1c1pa] Author1ty of Buffalo Townsh1p

Barry D. Musser

MUSfang Coal?&‘Cdntracting Cofporatﬁon'(67r1/9G¥
Mustang Coal & Contract1ng Corporat1on (7/13/96)
Mustang Coal & Contracting Corporation (8/9/90)
Mustang Coal & Contracting CorporatTon'(L2/4/90)f’

Neshaminy Water Resources Authority and County of Bucks: .

New Hanover Corporation (9/21/90)
New Hanover Corporat1on (11/20/90)
New Hanover Townsh1p, et al.

NGK Metals Corporation (4/5/905
NGK Metals Corborafion (5/8/90)
NGK Metals Corporétion (6/8/90}
NGK,MetaTs Corporation (8/21/90)
Bruce E. Nothstein

Joseph L. Nowakowski

Pa]isades Residents in Defense of the Environment (PRIDE) (4/18/90)
Pa11sades Residents in Defense of the Environment (PRIDE) (6/27/90)

Pennsy]van1a -American Water Company
Pennsy]van1a Fish Commission

éd Peterson and James Clinger

Philadelphia Electric Company, ét al. (3/23/90)

Philadelphia Electric Company, et al. (Partial Summary
Judgment) (8/31/90)

465

.. 554
o E@%
803
1637

720
881
288
1177
L447
1570
376
473
958
1633
244
412
680
1649
93

1224

297
1032



Philadelphia Electric Company, et al. (Request for Additional
Expert Testimony) (8/31/90)

Anthony F. Piazza d/b/a Countryside Mobile Home Park
Plumstead Township Civic Association

Plymouth Township (8/23/90)

. Plymouth Township (10/23/90)

’Plymouth Township (12/20/90)

Alpis J. Pol and Company Officers

George Potz ahd Edward R. Lloyd

John Pozsgai

Raymond Proffitt (See also Rohm and Haas Delaware Valley, Inc.)

Ram Disposal Service

William Ramagosa, Sr., et al. (9/14/90)
William Ramagosa, Sr. et al. (11/21/90)
Carol Rannels |

Raymark Industries, Inc., et al. (9/20/90)
Raymark Industries, Inc., et al. (9/24/90)

Raymark Industries, Inc., Raymark Corporation, Raymark Friction
Company, and Raytech Corporation (12/18/90)

Raymark Industries, Inc., et al. (12/28/90)

R & H Surface Mining (4/4/90)

R & H Surface Mining (4/5/90)

Arthur Richards, Jr. V.M.D. and Carolyn B. Richards

Rohm and Haas Delaware Valley, Inc. (See also Raymond Proffitt)
Rushton Mining Company (1/22/90)

Rushton Mining Company (3/20/90)

Andrew Saul

Xi

1028

967
1593

974
1288
1722
1230

332
1250

267
1202
1128
1461
1617
1165
1181
1653

1775
348
357
382
267

50
277
281



Schuylkill, County. of (10/31/90)
‘SEHuy1k111 County of (11/6/90)
Francis Skolnick, et al.

Pear1 Marion Smith

Har]an J. Snyder and Fred Eyr1ch

Robert L. Snyder and Jessie M. Snyder, et al. (4/27/90)
Robert L. Snyder and Jessie M. Snyder, et al. (8/23}90)

South Fayette,’Township of

Swtstock Associetes Coal Corporation
Tinicum Township

Thompson & Phillips Clay Company, Inc,
Tdeship of Harmar

Township of South Fayette

T & R Coal, Inc. (6/13/90)

T & R Coal, Inc. (9/10/90)

T.R.A.S.H., Ltd. (Cross Motions for Summary Judgment) (12/20/90)

T.R.A.S.H., Ltd. (Dissenting'Opinion)'(12/20/90)
Travelers Indemnity Company\and‘Q}d Home Manor, Inc.
U.S. Wrecking, Inc. (Commw., DER y.),(9/27/90)

U.S. Wrecking, Inc. (Commw., DER v.) (11/21/90)

West Caln Township

Western Hickory Coal Company,‘Inc.

Western Pennsy]van1a Coal Company, Inc.

Western Pennsylvania Water Company and ARMCO Advanced
Materials Corporation (5/21/90)

Western Pennsylvania Water Company and ARMCO Advanced
Materials Corporation (5/23/90)

xii

1347

1370
607
1281
147
428

o 954

483
1212
971
105
301
483
621
1073
1707

1719

979
1198

1474

1259
815

1235
549

562



Westinghouse Electric Corporation
Wheatland Tube Company

Winton Consolidated Companies
Roger Wirth

George W. Yeagle (5/7/90)

- George W. Yeagle (6/19/90)

Theresa York

Xiiid

515
118
860

1643
469
660
274



. 1990 DECISIONS
Act. 339, 35 P.S. §701 et seq.
regulations, 25 Pa.. Code, Chapter 103--916/

Air Pollution Control Act, 35 P.S. §4001 et. seq.
regulations

25 Pa. Code, Chapter 127 (Constructions, Mod1f1cat1on React1vat1on
and Operat1on)

Subchapter A: PTan Approval andfﬂanmits-wﬁﬁﬁjrlniﬁ!Z&@%;EQEE;
Subchapter D: PSD Air Quality--161 |

Bituminous Mine Subsidence and Land Conservation: Act, 52 P.S.. §1406.1 et seg.
permits (1406.5)--50 | |
Clean: Streams Law, 35LP;S. §691.1 et seq.
enforcement orders-DER (691.201, 610)--1421
operation of mines (691.315)
areas designated unsuitable for mining--1593:
permits--50 | |
operator responsibility for pre-existing;djschargesr-l“ 395, 1077
powers and duties of DER (691.5) | | | |
inspection-open fields doctrine--1359
regulations
25 Pa. Code, Chapter 91-Water Resources
applications and permits (91.21-91.26)~-1726
standards for approval (91.31-91.33)--1564, 1726
25 Pa. Code, Chapter 92-NPDES--216
amendments to permits (92.3-92.17)--554
approval of appTications,(92.31)—-13072
NPDES permits (92.81-92.83)--1307

Xiv



violation of effluent limits--591
25 Pa. Code, Chapter 93-Water Quality Standards--591

application of water quality standards to d1scharge of
pollutants (93.5)--216, 645

‘25 Pa. Code, Chapter 95-Wastewater Treatment Requirements
discharge to high quality streams 95.1(b)(1) and (2)--1307
25 Pa. Code, Chapter 102-Erosion Control--759
’ EIS control measures and facilities (102.11-13)--1391
general provisions (102.1-102.5)--1391
permits and plans (102.31-102.32)--1391
sewage discharges (691.3, 202, 203, 207, 209, 210)--1726
Coal Refuse Disposal Control Act, 52 P.S. §30.51 et seq.
permits--59
Commonwealth Documents Law, 45 P.S. §1101 et seq.
permit conditions as improper promulgation of regulations (1102)--50

Costs Act (Award of Fees and Expenses for Administrative Agency Actions),
71 P.S. §§2031-2035

award of fees and expenses (2033)--724, 1212

definitions (2032)--724

rules and regulations (2034)--1474

Dam Safety and Encroachments Act, 32 P.S. §693.1 et seq.

enforcement orders-DER (693.20)--171

permits (693.6-693.9)--798, 1391

regulations (25 Pa. Code, Chapter 105, 106) _

Chapter 105 Dam Safety and Waterway Management--171, 1391

Subchapter A: General Provisions (105.1 et seq.)--1461, 1470
Subchapter B: Dams and Reservoirs (105.71 et seq.)--1649

XV



Wet]and;--1153_ ‘
definitions/determinations--1153, 1461
permits--1153
restoration--1153

Department of Env1ronmenta] Resources--Powers and Duties
;abuse of d1scret1on--171 226 308, 916, 1077, 1165, 1665
action under Adm1n1strat1ve Code §1917- A--1128 1192
adm1n1strat1ve comp11ance orders--1128
binding effect of DER Orders--1391

~duty to d1sc]ose 1nformat1on--737
enforcement of p011cy not enacted 1nto regu]at1on--1665
neg]1gence--737 | o
prosecutorial discretion-;526 1181

Env1ronmenta] Hearing Board--Pract1ce and Procedure
amendment of p]ead1ngs--376 1474 1775

appea]ab]e act10ns-—285 509, 515, 521 526 535 803, 974, 1077 1224,
1264, 1665, 1770 ,

appeal punc pro tunc--338, 476, 823, 1206, 1259, 1782
burden of proof--1212
Sewage Facilities Act--1432
Surface Mining Conservation and Rec]émation»Act~-486,:663,g§28,”990‘
25 Pa. Code §21.101--1607 | | h
civil penalties--=1576
env1ronmenta11y harmful DER act1ons--549 1307

“orders to abate po]]ut1on or nuisance (21 101(b)(3), (d) {e))--
1, 308 1153, 1192

party asserting affirmative of issue--554, 737, 1038

I XvVi



refusal to grant, issue, or reissue license or permit--1153
shifting burden of proof--1, 549, 554, 1307

third party appeals of license or permit issuance--59, 810,
1521, 1665, 1726

certification of interlocutory appeal--585, 958
civil penalty assessments--260, 1198
clarification of order--618, 716
collateral attack on a final order--1421
collateral estoppel--663, 1134, 1791
consent adjudications, decrees and agreements--515, 1264
continuances, extensions--18, 34, 277
defenses
financial impossibi]ity?-1421
laches--1288
discovery--114, 891
deposifions--629, 1255
entry for inspection and other purposes--147, 442, 1376
experts--114, 423, 629, 1028, 1255
interrogatories--34, 69, 1144
motion to compel--98, 629, 703, 870, 1250, 1601, 1633
non-parties--442
privileges--442
confidentiality of identity of complainant--870
deliberative process--1802
production of documents--34, 69,A442, 870, 1376, 1601, 1802
protective orders--1601, 1633 ‘

xvii



relevancy--69, 703, 1250, 1376
request for admissions--901
 sanctions--274, 1144, 1376, 1601
scopevof‘discovery-—423, 442
supp]émentaT responSes--703
waiver of objections to discovery--1376
dissenting opinion--1719
evidence-é428
admissibility--486
hearsay--1153, 1564
inconclusive--1038
motion in limine--12
scientific tests--12
settiemént proposa1s--469

failure to comply with Board order--486, 955, 967, 1132 1189, 1277,
1481, 1554

failure to prosecute gppea]--244, 274,4304, 967, 1073, 1235, 1288
finality--147, 984, 1077, 1224, 1453, 1496, 1665
intervention--288, 301, 625, 638, 913, 1060, 1177, 1447, 1508
;automatic right of intervention (Commonwealth)--907
time]iness--BQS
judgment on pleadings--263, 689, 860, 1165, 1181, 1570

Jurisdiction--93, 515 699 709 974, 1077 1202, 1230, 1270, 1351, 1512,
1787

pre-emption by Federal law--846, 916, 1008
mootness--161, 267, 460, 656, 964
ability to assess future penaTty--lO??} 1385

xviii



motion to dismiss--86, 131, 244, 267, 338, 483, 509, 521, 535, 709, 716,
803, 810, 846, 881, 971, 1202, 1230, 1301, 1351, 1501, 1628

affidavits--1628
death of a liable party--395

motion to limit issues--382, 412, 607, 621, 984, 1065, 1134, 1347, 1453,
1653 ,

motion to strike--28, 615, 720, 1128
as irrelevant, imﬁaterial, inappropriate--469, 1474
motion to quash--526

\notice of appeal--1032, 1653

issue preclusion--607, 621, 660, 798, 815, 860, 958, 1065, 1165,
1521

perfection of appeal--877

post-hearing brief--1521

powers of the Board--1461
adjudication of a cold record--1077
declaratory judgmeht--1244

pre-hearing conferences and procedure--1554

pre-hearing memorandum--28, 483, 614, 720, 881, 1065, 1132, 1189, 1277,
1288, 1554

preliminary objections--1474

reconsideration--473, 716, 877, 1447, 1726, 1770
interlocutory order--23, 585
timeliness--1492

recusa]--118, 140

res judicata--260, 562, 1134

rule to show cause--1239

sanctions--244, 486, 955, 967, 1132, 1189, 1239, 1554

XiX



settlements-—1270

standard of rev1ew--645

standnng--83, 86, 281, 288, 297, 759, 1501, 1643
stay of proceeding--531

" summary. judgment=-38, 42, 105, 332, 348, 357, 388, 395, 428 465, 562
621, 660, 680, 695, 815, 860, 901, 1032, 1051 1128, 1148, 1 .
1370 1385 1453 1470 1484, 1512 1564 1584 1593,_lﬁl7qf 649;.
1707, 1722, 1770, 1787 . , ‘

affidavits--979:

supersedeas-~152, 366, 570, 591, 885, 1244, EBSQ@\IBZAQFIﬁSQEVLZme,
affidavits--1624- | \ -
motion to withdraw--1385
stay of judicial order--676, 1461, 1534

timeliness of filing of notice of appeal--93, 412, 699; 709; 815, 828
971, 1077, 1206, 1301, 1355, 1665, 1782.

waiver of issues--1521, 1791
Explosives Regulation, 73 P.S. §151 et seq.
suspension of blasting Ticense--1538, 1547
Federal Law |
G]ean*Water'Act, 33 U.S.C. §§1281-1297
water quality certifications (401)
waiver--1250

Surface Mining Conservation & Reclamation Act, 30 U.S.C. §1251 et seg..
1008, 1593

primacy-1008
HazardouSzSites:C1éanup Act, 35 P.S. §6020.101 et seg.--1165:

Municipal Waste Planning Recyc11ng & Waste Reduction Act;, 53 P.S. §4000 101
et seq. _ v

Chapter 11: Assistance to municipalities

XX



information provided--1288
municipal waste planning--1512
civil penalties--695, 1202, 1230, 1787
Non-Coal Surface Mining Conservation and Reclamation Act, 52 P.S. §3301 et _seq.
definitions (3303)--344
regulations
25 Pa. Code Chapter 77--1791
relation to coal mining (3304)
unsuitability for mining--1038, 1593
Pennsylvania Constitution
Article I, §27--759, 1307, 1570, 1726
Pennsylvania Safe Drinking Water Act, 35 P.S. §721.1 et seq.--1385
definitions--1617
Sewage Facilities Act, 35 P.S. §750.1 et seq.
official plans (750.3)--1432, 1564, 1607, 1637, 1726
regulations
25 Pa. Code, Chapter 94: Municipal Wasteload Management
approval of official plans and revisions (94.14)--197, 1637
25 Pa. Code, Chapter 71: Administration of Sewage Facilities Program
Subchapter B: 71.11-71.26--131, 194, 197, 388, 509
Subchapter C: 71.31-71.63--1432, 1607, 1637
Solid Waste Management Act, 35 P.S. §6018.101 et seq.
bonds (6018.505)--1051
civil penalties (6018.605)--260, 285, 1576
closure orders (6018.602)-~308

XX i



definitions 

prOCESs{ng--1484

trangferﬁfacility~-l48¢;
hazardous waste
N generation, transport, disposal, storage andqtfeatmente-lOSI
permits-applications (6018.501, 6018.502, 6018.503)

grant, denial, modification, revocatiom, suspension (6018.803)-~1134
personal liability--187
powers and duties of DER (6018.104)--187

DER'ehforcement orders--187, 336, 460, 570, 1576
recommendatidns of local governingfbody-(60&8;504)n-6891 1288
regu]atidns ‘ _ ‘

25 Pa.‘Code, Chapter 75: Solid Waste Management:

Subchapter C: Permiﬁsvand Standards (75,21-75,38¢-~5%@;
Subchapter D: . Hazardous. Waste (75.259-75.267)--308

25 Pa. Code, Chapter 271: Municipal Waste Management--1288, 1484
resjdu§1 wagte v |
‘ benef?cia] use exemptions--152
rights of entry (6018.608)

search and seizure--1359
transition scheme (6018.404)--1584
unlawful conduct--1192, 1576 ,

Statutory Construction Act, 1 Pa C.S.A. §1501 g&_ggg;

presumptions in ascertaining legislative intent (§1922)--1512, 1593
statutes in pari materia (§1932)--1593

Surface Mining Conservation and Reclamation Act, 52 P.S. §1396.1, et seg.

xxii



bonds (1396.4(d)-(j))
forfeiture (1396.4(h))--42, 332, 428, 737, 964
partial release (1396.4(g))--105, 828
per acre liability--1077
violation of reclamation requirements--486, 663, 1077, 1329
civil penalties (1396.22)--1496
DER right of entry (1396.4c)--1359
designation of areas unsuitable for mining (1396.4e)--990
" duty to comply with local zoning ordinances (1396.17a)--531
health and safety (1396.4b)
affecting water supply--226, 1665
payment of costs and attorney fees--248
legislative purpose (1396.1)--846, 1008

lTicenses and withholding or denial of permits and licenses
(1396.3(a))--860

off-site discharges and operator’s responsibility for clean-up--1077
permits (1396.4)
attorney fees awarded (1396.4(b))--1281, 1665
public notice, application for bond release (1396.4(b))--828, 1351
regulations
25 Pa. Code, Chapter 86: Surface and Underground Coal Mining-General
Subchapter B: Permits (86.11-86.70)--860, 1008, 1521

Subchapter D: Areas Unsuitable for Mining (86.101-130)--990,
1521

Subchapter F: Bonding and Insurance Requirements
(86.141-185)--1008

25 Pa. Code, Chapter 87: Surface Mining of Coal--486

Subchapter C: Minimum Requirements for Information--1665
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Subichapter E:  Minimum Environmental Standards--1077, 1665
U.S. Constitution |
Fifth Amendiient

Self-ingrimination--1359
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LUZERNE COAL CORPORATION et al.
V. :  EHB Docket No.  87-481-E

COMMONWEALTH OF PENNSYLVANIA
DEPARTMENT OF ENVIRONMENTAL RESOURCES

Issued: January 2, 1990

OPINION AND ORDER
'Synopsis |
| DER’s Motion in Limine to shift the Burden of proof and burden of
proceeding to National and Luzerne in this consolidated appeal, pursuant to 25
Pa.Code §21.101(d), is well taken. The appellants do not dispute the
existence of environmental harm under 25 Pa.Code §21.101(d)(1). Neither
National nor Luzerne dispute the facts showing their substantial continuing
involvement with this property and both their information on these discharges
and their past ability to gather information on them and their causes.

Luzerne did not elect to even dispute the Motion and National’s disagreement
with same is strictly limited to whether DER interprets Section 21.101(d)
correctly according to Hepburnia Coal Company v. DER, 1986 EHB 563. DER did
interpret this section properly; these two burdens properly belong to Luzerne

and National.



| OPINION

The fn;tant;conso1$dated appeaiAarises:$rom .an Order ‘issued jﬂinily
to Nationa1%Mines Corporationv("Nationa]")wand Luzerne Coal Corporation
(JLuzenﬁe“) by the Department of Environmental -Resources ("DER") assigning
1iability to them under authority of Sections 315 and 316 (amongst othersyfnf‘
The Clean Streams Law, the Act of June 22, 1987, P.L. 1987,:asvamended for
icertain discharges, and the appeals therefrom by Luzerne and National. The
Order addresses the need for collection and treaimenf of what it identifies as
several groups of discharges. Of these groups the Flume,Dischargés;are~fﬁuhﬁ‘
by the Oédér'to:bevwhéle'tHe mesponsibilityfdf:NAtionalawhile'the;remainder
(collectively the Valley Fi]lJDischafges'ahd'Hi1lside'Discharges)‘ane“found to
‘be the joint responsibility of Luzerne .and Nationa1,v,Luzerne’s involvement
arises from its surface coal mine known as-the Broadwater Mine, located on
land owned by National. 1In addition to National’s ownership:bf this land it
operated -its underground coal mine~known as the Isabella ‘Mine :and a
preparation plant in this area and:diéposed of coa1freﬁuseponAfop of ‘the area
faffected,by‘LuZerne”s‘stfipping oper&tions.‘

The main thrust of National’s Notice of Appeal is that the Valley
Fill and Hillside discharge are Luzerne’s responsibility, whereas the Flume
discharge is a joint responsibility. Luzerne’s‘Notice of Appeal takes thg
opposite position with emphasis on National’s responsibility for all of the
discharges. In due course in this appeal process, on November 20, 1989, a
conference telephone conversation was held between the Board member assigned
to .conduct the hearing on the merits of this case and counsel for each -of ‘the
parties in this proceeding. The initial purpose of this conference call was

to schedule this matter for hearing on its merits on a mutually satisfactory



date. The trial was scheduled for January 10, 11, 12, 16, 17 and 18, 1990.
During this call, counsel for DER indicated that DER desired to file a motion
concerning shifting the burden of proof in this matter to National and
Luzerne, pursuant to 25 Pa.Code §21.101(d). Accordingly, DER was directed to
file its motion by December 8, 1989 and counsel for both National and Luzerne
were directed to file responses thereto by December 22, 1989, so that a
decision on this motion could be made before the scheduled hearing. These
deadlines are memorialized in our Pre-Hearing Order No. 2 dated November 20,
1989.

Thereafter DER’s instant Motion in Limine was filed.! By letter
dated December 12 we acknowledged receipt of DER’s Motion and reminded
counsel for Luzerne and National to file their responses by December 22, 1989
as specified in Pre-Hearing Order No. 2. A response thereto was filed by
National. No timely fesponse of any type was filed by Luzerne.?2

25 Pa.Code §21.101(d) provides:

(d) When the Department issues an order requiring
abatement of alleged environmental damage, the private

1 DER’s Motion was Jjoined alternatively with its Motion for Summary
Judgment. The Board has given Luzerne and National until December 28, 1989 to
file their responses to the Motion for Summary Judgment because DER had not
previously indicated it would file such a motion and the nature of same
required that additional time be given to Luzerne and National to reply
thereto. No ruling thereon is thus made by virtue of this Opinion and Order.

2 on January 2, 1990 we received Luzerne’s Answer to DER’s Motion for
Summary Judgment and Brief in support thereof, which also contained Luzerne’s
response to the Motion in Limine and Brief thereon. No explanation of this
untimely filing or request for leave to file nunc pro tunc accompanied it. No
extension of that December 22, 1989 deadline was sought by Luzerne. By
January 2, 1990 this Opinion was already prepared except for this note to
reflect receipt of this document. Luzerne’s untimely response has not been
considered in writing this Opinion.



party shall nonetheless bear the burden of proof and the
~ burden of proceeding when it appears that the Department
has initially established:

(1) that some degree of pollution or :
environmental damage is taking place, or is 1likely to
take place, even if it is not established to the degree
that a prima facie is made that a law or regulation is
being violated; and

(2) that the party a11eged to be respons1b1e

for the environmental damage is in.possession of the

facts re]at1ng to such env1ronmenta1 damage or should be

in possession of them.

National’s "Brief of National Mines Corporation in Response fo the
Department’s Motion in Limine" concedes that under 25 Pa.Code §21.101(d). the
first prong of the two-pronged test (found in §21.101(d)(1)) for granting
DER’s Motion is met.

According to the Department’s Motion, its attachments and answers by
Luzerne and Natioha] to DER’s Interrogatories, the discharges known as the
Hillside Discharges and the Valley Fill Discharges all arise on'National’s
property and have characteristics of acid mine drainage. National;s Isabella
coal refuse disposal operation is on this same land and these two grbupSuof
discharges are within the coal refuse permit’s boundaries. The two groups of
discharges are also 1océted immediate1y adjacentvto the boundaries of
Luzerne’s surface mine and the Hillside discharges eminate from the toe of
Luzerne’s mine’s spoil. |

25 Pa,Codé §21.101(d)(2)>says that for a shift in thevburden of groof
from DER to National and/or Luzerne, in addition to the enVironmenta] damage
ﬁrong,
| S, fhe,party a]]eged~to be responsib]elfor the environmental

damage is in possession of the facts re]at1ng to the environ
mental damage or shou]d be in possess1on of them."

This is the second prong of the two -prong test.

In support of its claim that it meets this prong of the test as to



Luzerne, DER’s motion states that

1. Luzerne conducted mining operations under Mining Permits 750-2
and 750-7 and under a lease with National during the period from 1972 to 1976
and remained Tiable under its bonds posted as to these permits at least until
1981.

2. Luzerne had people at its mine site throughout the 1972 to 1976
period while it was mining and reclaiming. Commencing in 1980, it had people
at fhe site covered by Permit 750-7 because of litigation between it and the
Pennsylvania Fish Commission over discharges from this permit’s area (other
than those which are the subject of this proceeding) and because of
negotiations with DER over the treatment of same. The negotiations with DER
produced a Consent Order and Agreement between Luzerne and DER under which
Luzérne would co]]ebt and treat these discharges. DER says these other
discharges arise within 2000 feet of the Valley Fill Discharges.

DER’s Motion also states:

[3] In addition to the fact that Luzerne and National had
more personnel on site on a more regular basis than did
the Department, they had frequent negotiations and
discussions with one another. Luzerne and National
negotiated various agreements regarding their respective
uses of the property on which their mining facilities are
located. These include the November 9, 1971 lease
agreement (Exhibit D), a January 29, 1975 agreement
concerning discharges from Mining Permit 750-2 (National’s
Supplemental Answer to Luzerne’s Interrogatory No. 24),
an October 8, 1973 agreement concerning use of a haul road
(agreement attached as "Exhibit J"), and a January 22,
1980 agreement by which National accepted responsibility
for revegetating those portions of Mining Permits 750-2
and 750-7 which it was reaffecting by the placement of
refuse.

[4] On or about 1972, Luzerne caused and allowed an
unauthorized discharge of mine drainage from that portion
of the Broadwater Mine subject to Mining Permit 750-2.
Sometime prior to 1975, Luzerne took some action to abate
this discharge. On or about 1976, Luzerne caused and



allowed an unauthorized discharge of mine drainage from

that portion of the Broadwater Mine subject to Mining

Permit 750-7. Sometime prior to 1981, Luzerne took some

action to abate this discharge. The Départment does not

know what abatement action was taken in either

instance.

DER also states it has Timited pre-1982 knowledge of the discharges:
which are the subject of this proceeding.

Luzerne is the miner, it monitored its discharges to the degree it
felt necessary. It better than anyone at DER could observe the mine’s
stratigraphy, the quality and quantity of the groundwater encountered, the
seams‘mﬁned or spoiled, and where and how it disposed of spoils during
reclamation. Moreover, Luzerne was involved in Titigation over discharges
from this mine with the Fish Commission, and negotiations with DER over
treatment of séme; Obviously this had to cause it to watch the site’s water
closely in this period. Moreover in today’s regulatory climate a miner cannet
ignore such matteré during coal mining because of potential liability for
post-mining dischérges. Finally, Luzerne abated two separate discharges from:
its mine prior to 1981 and, as between it and DER, knows or should know how it
accomplished‘samevand-whét the impact of this action, if any, was on the
remainder of its mine.

In Hepburnia, supra, we said:

... we do not imply that the quote supra from Hawk
Contracting lists all of the types of observations a mine
operator reasonably should be expected to make. On the -
other hand DER has given us little reason to conclude
that, at the time of mining, Hepburnia should have made
whatever observations were needed to decide the key

issues of this appeal.
1986 EHB 563 at 583

Under the circumstances stated here, we are not troubled by holding the burden:
of proof and proceeding shifts to Luzerne under 25 Pa;Code‘§21.101(d);

Luzerne has or should have the evidence available to it which allows it to



prove its "innocence" as to these discharges. Hepburnia Coal Company v. DER,

1986 EHB 563, Hawk Contracting et al. v. DER, 1981 EHB 150.
The situatidniwith regard to National is slightly different, in part

because Nationa]’s activity on the site’s surface followed Luzerne’s
reclamation and in part because National placed its coal refuse on the top of
a portion of Luzerne’s mine. DER’s Motion does not suggest National remined
the Broadwater mine.

\ National’s knowledge of this site and the discharges is or should be
clearly superior to DER’s knowledge of same. National importantly does not
dispute the validity of any of the assertions in DER’s Motion concerning this
site, its operations theréon, or the discharges therefrom and offers no facts
rebutting or minimizing DER’s assertions. It only disputes whether 25 Pa.Code
§21.101(d) and Hepburnia Coal, supra, are properly interpreted by DER in its
Motion.

DER’s undisputed factual assertions vis a vis National and this
.« Motion are, according to the Motion:

1. From the time period of 1972 to 1981, during which
time...National conducted the majority of its mining
activities at the Isabella Refuse Area, the Department
conducted only sporadic inspections of these areas.

2. During the time period of 1972 to 1984, National
would have maintained personnel on site at the Isabella
Refuse Area on a regular basis because it was conducting
active coal mining activities in this area. Additionally,
commencing in 1976 and continuing until 1979 National’s
principal employee in charge of environmental matters
inspected the Isabella Refuse Area approximately four
times a year. From the time period of 1979 to 1984, this
employee inspected the area on a monthly basis.

3. In addition to the fact that Luzerne and National
had more personnel on site on a more regular basis than
did the Department, they had frequent negotiations and
discussions with one another. Luzerne and National
negotiated various agreements regarding their respective



uses of the property on which their mining facilities are

located. These include the November 9, 1971 lease

agreement (Exhibit D), a January 29, 1975 agreement

concerning discharges from Mining Permit 750-2 (National’s

Supplemental Answer to Luzerne’s Interrogatory No. 24), an

October 8, 1973 agreement concerning use of a haul road

(agreement attached as "Exhibit J"), and a January 22,

1980 agreement by which National accepted responsibility

for revegetating those portions of Mining Permits 750-2

and 750-7 which it was reaffecting by the placement of

refuse.

4. National first became aware of po]]utiona]v

discharges from Luzerne’s surface mining in May of 1973.

Commencing in 1974, National conducted periodic sampling

of discharges from Luzerne’s surface mine. Additionally,

National first became aware of the Hillside Discharges in

1978 or 1979 as a result of OSM regulation of the site.

As to the Flume discharges, which DER’s Order attributes solely to
National, we believe National is indeed in the position to know what has
occurred and when, concerning how they came into existence. Neither DER’s
Motion nor National’s response contends that Luzerne had any responsibility
for same. Here it is solely National’s daily operation which is alleged to be
the cause and there is no dispute as to the discharge’s occurrence. Here as
to refuse placement and this discharge, the who, what, when, where, why and
how is indeed»pecu11ar1y within National’s sphere of control and~the
information is or should be in its possession. As to these Flume Discharges,
the burdens of proof and of proceeding are most properly on National, pursuant
to 25 Pa.Code §21.101(d). Even if we buy National’s statement in its Notice
of Appeal that the Flume Discharges are jointly the responsibility of National
and Luzerne (not cdnceded in Luzerne’s Notice of Appeal or DER’s Motion),
National still has the position as the party placing these wastes and
conducting these inspections to know what is going on here.

These two burdens also shift from DER to Natfonal jointly with

Luzerne as to the Valley Fill and Hillside Discharges, pursuant to Section



21.101(d). Not only has National monitored conditions on the land leased to
Luzerne, it has monitored Luzerne’s discharges on a regular basis, conducted
internal environmental inspections of its own operations on a regular basis
(at least on a monthly basis for parts of six years according to DER’s Motion)
and had dperating personnel disposing of coal refuse on this site on what
appears to be a routine basis.

Here also National is more than merely another coal permittee.
Nafiona] also owns the land which Luzerne was mining and reclaiming under a
lease with National. This is the same land on which National is placing its
refuse. National is thus land user and landowner. To suggest in this latter
role a lack of interest in the Tand when mining and refuse disposal cease, is
to ignore a reality of real property ownership in this country. It also
requires us to ignore Section 316 of the Clean Streams Law, Act of June 22,
1937, P.L. 1987, as amended, which authorizes DER to impose water pollution

abatement duties on National as either a landowner or a land occupier and

. . requires us, without foundation, to assume National was unaware of potential

Section 316 landowner liability.

This shifting of burdens to Luzerne and to National is only vis a vis
DER. It is also a shifting which, we emphasize, occurs because of the facts
peculiar to this case. We are not deciding questions of burden of proof
between Luzerne and National or even whether we have jurisdiction to decide
their degrees of 1iability or nonliability as between each other. The DER
Order says that as to the Hillside and Valley Fill Discharges, Luzerne and
National will jointly take the outlined steps to collect and treat same. This
Order’s validity, rather than which of these companies has which proportionate

share of liability, is the issue. As to the Flume discharges, of course the



question of order validity only applies as to National. In both situations in
this case, however, in light of the facts now before us, under Hegbufnia Coal,
supra, and Hawk Contracting, supra, 25 Pa.Code §21.101(d) properly shifts the

burdens of proof and proceeding to Luzerne and National.

10



ORDER
AND NOW, this 2nd day of January, 1990, the Motion in Limine as to
Allocation of Burdens of Proof and of Proceeding filed on behalf of DER is
granted. Pursuant to 25 Pa.Code §21.101(d), the burdens of proof and of
proceeding are shifted to Luzerne and National as to their appeals from DER’s

Order.

ENVIRONMENTAL HEARING BOARD

Z%ICHARD %. EHMANN

Administrative Law Judge
Member

DATED: January 2, 1990

cc: Bureau of Litigation
Harrisburg, PA
For the Commonwealth, DER:
Diana J. Stares, Esq.
Western Region
For Appellant Luzerne Coal Corp.:
Anthony P. Picadio, Esq.
Pittsburgh, PA
For Appellant National Mines Corp.:
Chester R. Babst, Esq.
Pittsburgh, PA

rm
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD
101 SOUTH SECOND STREET
SUITES THREE-FIVE

HARRISBURG, PA 17101 M. DIANE SMIT}
717-787-3483 SECRETARY TO THE BC

TELECOPIER: 717-783-4738

LUZERNE COAL CORPORATION et al.

V. EHB Docket No. 87-481-E

COMMONWEALTH OF PENNSYLVANIA
DEPARTMENT OF ENVIRONMENTAL RESOURCES : Issued: January 2, 1990

OPINION AND ORDER
SUR LUZERNE COAL CORPORATION’S
MOTION IN LIMINE TO EXCLUDE
INTRODUCTION OF CERTAIN EVIDENCE
AS SCIENTIFICALLY UNRELTABLE

Synopsis

Luzerne Coal Corporation has filed a Motion in Limine seeking to
prevent National Mines Corporation from offering certain evidence because
National has failed to show the general acceptance within its scientific
field of the test procedures from which its expert will opine. The burden is
on National to show that the "leaching“vtest of overburden or mine spoil is
sufficiently well accepted within the scientific community to permit expert
testimony based thereon. Showing that DER will accept such information in
evaluating whether to issue a permit is not a sufficient showing in the
instant appeal from a DER compliance order directing collection and treatment
of discharges of acid mine drainage, nor is showing use of such leachate tests

in prior cases, where the tests were not challenged on this basis.

12



_OPINION

The above captioned consol idated appeal represents the consolidation
of separate appeals by Luzerne Coal Corporation ("Luzerne") and National Mines
Corporation ("Nationa]") from an Order issued to both of them by the
Commonwealth’s Department of Environmental Resources ("DER") to jointly
collect and treat a series of discharges from a site for which DER contends
they are both responsibie.

In due course in this appeal’s process before this Board, through a
conference call amongst the parties and the Board, this matter was scheduled
for trial on January 10, 11, 12 and 16, 17 and 18, 1990. Thereafter, on
December 8, 1989, Luzerne filed the instant Motion to prohibit National from
introducing and using the results of a "leaching" or artificial weathering
test conducted on mine spoil and coal refuse for National (through expert
testimony based thereon) becauﬁe'thié Teéching test does not meet the "Frye"
standard for admissibility.

The "Frye" test arises from the case of Frye v. United States, 54 |
App.DC 46, 293 F. 1011 (1923) wherein the Court said: |

Just when a scientific principle or discovery crosses the

Tine between the experimental and demonstrable stages is

difficylt to define. Somewhere in this twilight zone the

evidential force of the principle must be recognized, and

while courts will go a long way in admitting expert

testimony deduced from a well-recognized scientific

principle or discovery, the thing from which the deduction

is made must be sufficiently established to have gained

general acceptance in the particular field in which it

. belongs. o
 Both Luzerne and National agree that the Frye test ‘has been adopted

in Pennsylvania-as the test for admissibility of scientific evidence. See

Commonwealth v. Middleton, 379 Pa.Super 502, 550 A.2d 561 (1988) and

13



Commonwealth v. Topa, 471 Pa. 223, 369 A.2d 1277 (1977)1

National has filed both a Response to Luzerne’s Motion and a Brief
thereon which oppose‘the Motion. In turn, Luzerne has filed a Reply to
National’s Response.

In support of its Motion, Luzerne offers portions of the transcript
of depositions in this case of Nancy Pointon and Mike Smith, hydrogeologists
for\DER, and James Brahosky, DER’s District Mining Manager, all of whom
testify that in their opinions the leaching test is generally not considered
highly reliable. Brahosky and Pointon also appear to testify that scientific
literature does not support its reliability as yet either.

To counter this, National cited one study reportedly concluding that
in the circumstances which National says exist here, this evidence is more
reliable than the results of acid based accounting tests used by Luzerne. The
study was not attached to National’s filings. “National offers no literature
as to the scientific reliability of this test and cites no testimony as to its
general acceptance for accuracy within the portion of the scientific community
which is familiar with same.

National also offers DER’s Overburden Sampling and Testing Manual,
which National concludes means that this leaching test is a DER accepted test
method. To counter this, Luzerne replies that DER’s acceptance of such
information as part of a permit application does not mean the "Frye test is
met. Luzerne argues that DER must "accept" material in an application for

permit which may not constitute admissible evidence in litigation over a

1 DER advised the Board it would file no response to Luzerne’s Motion in
Limine and it has not taken any position in this case on this dispute between
the appellants.

14



compliance order. Thus Luzerne argues this acceptance of such information for
review of a permit does not edua] to general acceptance of the test in the
scientific community, especially since the standards for what can be
considered in a permit review verses what is admissible evidence in a hearing
in 1itigation over a compliance order do not equate. We agree.

Moreover Luzerne says, and we believe proper]y; that the burden is on
National to show the admissibility of expert testimony based on its Téaching

tests, Commonwealth v. Miller, 367 Pa.Super. 359, 532 A.2d 1186 (1987). If

National wants expert testimony based in part on this test, of record before
us, it must show us the leaching test has been "Fryed." It has not done sd to
this point.

National’s Brief also raises the fact that leaching test data has
been admitted in three prior cases before the Board. This is true. In Penns

Woods West Chapter of Trout Unlimited v. DER, 1977 EHB 48, however, we

characterized the leaching test run by DER’s geologist as a method not

"generally accepted by DER or the geology prdfession." In Lucas v. DER, 1979

EHB 114, the leaching test was objected to also, but because of the
methodology used in the leaching rather than on the base of Frye, supra. In

Magnum Minerals v. DER, 1988 EHB 867, we again were not asked to rule on this

leaching test based on Frye, supra. This being so, the fact that the evidence

was admitted in those cases Without facing a "Frye" objection'does not mean it

can pass this test when Frye is first raised against its admission.
Nevertheless we ére reluctant to enter an Order barring testimony

based in part on these tests. While at this time National has not shown us

15



that we should allow this evidence into the record, and it must.do S0 or
Luzerne’s motion will be granted, it may yet be able to do so. Accordingly we

have entered the fo]Towing order.

ORDER

AND NOW, this 2nd day of January, 1990, a decision on Luzerne Coal
CotPoration’s Motion in Limine to bar evidence to be offered by National Coal
Corporation based upon leaching tests of coal refuse and mine spoil, is
postponed until the date of the first hearings on the merits of this matter,
currently set for 9:00 A.M. on January 10, 1990. At that time and prior to
the commencement of the hearing on the merits of these appeals, a hearing
shall be held at which National shall be allowed to offer such evidence as is
available to it to §how that leaching test has gained general acceptance
within the portion of the scientific community which utilizes overburden
analysis. In turn at that hearing Luzerne and DER shall be given an
opportunity to provide us any further information available to either of them
suggesting the lack of such acceptance. A ruling on this Motion shall be made

at the conclusion of this hearing.

ENVIRONMENTAL HEARING BOARD

75 JI’{/‘M‘
RICHARD S. EHMANN
Administrative Law Judge
Member

DATED: January 2, 1990

cc: See next page
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Bureau of L1t1gat10n

Harrisburg, PA ‘

For the Commonwealth, DER:

Diana J. Stares, Esq.

Western Region

For Appellant Luzerne Coal Corp..
Anthony P. Picadio, Esq.
Pittsburgh, PA

For Appellant National Mines Corp.:
Chester R. Babst, Esq

Pittsburgh, PA

17



COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD
101 SOUTH SECOND STREET
SUITES THREE-FIVE
HARRISBURG. PA 17101 M. DIANE SMITH
717-787-3483 SECRETARY TO THE BOAR
TELECOPIER: 717-783-4738

MARK AND ELAINE MENDELSON :
V. :  EHB Docket No. 88-336-M
COMMONWEALTH OF PENNSYLVANIA :

DEPARTMENT OF ENVIRONMENTAL RESOURCES ; Issued: January 5, 1990
and McNEIL CONSUMER PRODUCTS CO., :

Permittee
OPINION AND ORDER
SUR
RULE TO SHOW CAUSE
Synopsis

A request for an additional 270 days to prepare their case, filed by
Appellants in response to a Rule to Show Cause why that appeal should not be
dismissed for failure to prosecute, will be denied when Appellants have
already had 15 months to complete discovery and file a pre-hearing memorandum.
A request for an award of costs to enable Appellants to prepare their case
will be denied when there is no statutory authority to make such an award.
Appellants are ordered to file a pre-hearing memorandum by January 26, 1990,
or suffer this immediate dismissal of their appeal.

OPINION

This appeal was filed by Mark and Elaine Mendelson (Appellants) on
August 29, 1988, challenging the issuance by the Department of Environmental
Resources (DER) to McNeil Consumer Products Company (Permittee) of permits for
an incinerator unit to be used to burn plant trash, pharmaceutical waste and
dewatered sludge in Whitemaréh Township, Montgomery County. The permits were
issued under the Solid Waste Management Act (SWMA), Act of July 7, 1980, P.L.
380, as amended, 35 P.S. §6018.101 et seq.; the Clean Streams Law (CSL), Act

18



of June 22, 1937, P.L. 1987, as amended, 35 P.S. §691.1 et seg.; and the Air
Poiiution Contfél Act (APCA), Act of January 8;11960, P.L. (1959) 2119, as
amended, 35 P.S. §4001 et seq. ‘

| Pre-Hearing Order No{ll, issued September 19, 1988, required the
parties to complete discovery within 75 days and required Appellants to file
their pre-hearingfmemorandum on or before December 5, 1988. As a result of
several requesfs, these dead]inés eventually were extended to May 1, 1989 and
May 15, 1989, respectively. In the meantime, on February 15, 1989, the Board
dismissed as untimely that portion of the appeal contesting the issuance of a
National Pollutant Discharge Elimination System (NPDES) permit under tﬁe CSL.

| On May 3; 1989, Appellants’ legal counsel (Leonard, Tillery &

Déston) filed arPetition for Leave to Withdraw because of Appellants’
alleged faiTufe to cooperate or communicate. This Petition was granted on May
10, 1989, by a Boérd Order that also extended all deadlines to July 14, 1989,
in order to enable Appe]lants.to obtain new legal counsel. On July 25, 1989,
Permittee filed a Motion to Dismiss the appeal bécause of Appellants’ failure
to obtain new legal counsel and to file their pre-hearing mémorandum.

_ In résponse to this Motion, the law firm of Funt, Rothman, Weinstein
& Schwartz sent a letter dated August 17, 1989, advising the Board that
Appellants had asked them for legal representation (which they were
cdnsidering) and requesting additional time. A Board Order dated August 30,
1989, denied Permittee's Motion to Dismiss; extended the discovery deadline to
September 21, 1989; and extended the pre-hearing memorandum deadline to
September 28, 1989..

Nd appearance was entered by Funt, Rothman, Weinstein & Schwartz and

no pre-hearing memorandum was fiTed by the due date. A default letter, dated

October 12, 1989, gave Appe]]aﬁts to November 6, 1989, to comply and wafned
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them that sanctions (including dismissal of the appeal) authorized by 25 Pa.
. Code §21.124 would be imposed if they remained in default. In response to
this default letter, the law firm of Klehr, Harrison, Harvey, Branzburg &
Ellers sent a letter dated November 7, 1989, advising the Board that
Appellants had asked them for legal representation (which they were
considering) and requesting additional time.l

On November 14, 1989, the Board issued a Rule to Show Cause,
directing Appellants to show cause on or before November 30, 1989, why their
appeal should not be dismissed for lack of prosecution and for failure to obey
Board Orders. On November 30, 1989, the law firm of Klehr, Harrison, Harvey,
Branzburg & Ellers filed an Answer to the Rule to Show Cause, requesting an
additional 270 days for discovery and for filing of a pre-hearing memorandum,
" and requesting an award of costs to enable Appellants to prepare their case.
Permittee has opposed this latest request and has urged dismissal of the
appeal. DER has stated its support for Permittee’s position.

Prior to the withdrawal of their first legal counsel, Appellants had
254 days for discovery and preparation of a pre-hearing memorandum. We know
that they took advantage of the discovery opportunities and know that they
retained the services of an engineering firm, RHG, which provided them with a
preliminary review on December 13, 1988. From the date when their legal
counsel withdrew until November 30, 1989, Appellants have had an additional
204 days to retain replacement counsel, conclude discovery and file a

pre-hearing memorandum. They have accomplished none of these things.2

1 permittee consistently has opposed every time extension requested on
behalf of the Appellants since May 3, 1989.

2 Two law firms have corresponded with the Board on Appellants’ behalf,
but neither firm has entered an appearance.
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Appe]]ants request for another 270 days is gross]y unreasonable and reflects
the same lack of diligence in prosecut1ng th1s appeal that has characterized
their actions over the past seven months.

Appellants also request an award of costs to enable them to prepare
their case. They make no reference to any statutory provisien authorizing us
to\make such an award and we know of none. While costs provisions do occur in
some of the statutes which we ﬂnterpret,3‘a11 of them Timit awards to
prevailing parties after a proceeding has become final. None of them provides
for the making of awards "pendente lite.” Moreover, none of the environmental
statutes cited in footnote 3 is involved in this appeal. The'onlygissue»
involving the CSL was dismissed earlier. And in order for the Costs Act to
apply, the proceedings would have to be adversary proceedings brought against
Appellants by DER, not the reverse. |

Finding no justification for granting Appellants further delays, we

will enter the following:

3 See, for example, section 307(b) of the CSL, 35 P.S. §691.307; section
4(b) of the Surface Mining Conservation and Reclamation Act, Act of May 31,
1945, P.L. 1198, as amended, 52 P.S. §1396.4; section 5 of the Bituminous M1ne
Subsidence and Land COnservation Act, Act of April 27, 1966 (1966, Sp. Sess.
No. 1), P.L. 31, as amended, 52 P.S. §1406.5; section 5 of the Coal Refuse
Disposal Control Act, Act of September 24, 1968, P.L. 1040, as amended, 52
P.S. §30.55; and the Act of December 13, 1982, P.L. 1127, as amended, 71 P.S.
§2031 et seq. (Costs Act).
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ORDER

AND NOW, this 5th day of January, 1990, it is ordered as follows:

1. Appellants’ request for additional time to prepare their case is
denied.

2. Appellants shall file their pre-hearing memorandum on or before
January 26, 1990. If they fail to do so, an order will be entered sua sponte

dismissing their appeal.

ENVIRONMENTAL HEARING BOARD

(sl Jugpur

ROBERT D. MYERS ”
Administrative Law Judge
Member

DATED: January 5, 1990

cc: Bureau of Litigation
Harrisburg, PA
For the Commonwealth, DER:
Jan Quimby, Esgq.
Eastern Region
For Appellant:
David B. Schwartz
Allentown, PA

and

Mark and Elaine Mendelson
Flourtown, PA
For the Permittee:
Jeremiah J. Cardamone
Ft. Washington, PA
Courtesy copy:
Arnold Cohen, Esq.
Philadelphia, PA

sb
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD
101 SOUTH SECOND STREET
SUITES THREE-FIVE

HARRISBURG. PA 17101 M. DIANE SMIT}H
717-787-3483 SECRETARY TO THE BO

TELECOPIER: 717-783-4738

LUZERNE COAL CORPORATION et al.
v. : EHB Docket No. 87-481-E

COMMONWEALTH OF PENNSYLVANIA
DEPARTMENT OF ENVIRONMENTAL RESOURCES

Issued: January 9, 1990

OPINION AND ORDER
~ SUR LUZERNE COAL CORPORATION’S MOTION FOR RECONSIDERATION
OF THE OPINION AND ORDER GRANTING DER’S MOTION IN LIMINE

TO SHIFT THE BURDEN OF PROOF AND BURDEN OF PROCEEDING
Synopsis

A motion for reconsideration of interlocutory Opinion and Order
will not be reviewed pursuant to 25 Pa.Code §21.122(a). 25 Pa.Code §21.122(a)
does not govern reconsideration of interlocutory orders. Interlocutory orders
may be reconsidered, but only in exceptional circumstances. The fact that a
response to a motion in limine was filed by a~party but was untimely when

filed, is not grounds to reconsider such an interlocutory Opinion and Order.

OPINION
On November 20, 1989 in a conference telephone call between the
member of this Board, to whom this case is assigned for primary handling, and
counsel for all parties, counsel for the Department of Environmental Resources
("DER") advised that prior to a hearing on the merits of this matter she might
file a motion seeking to shift the burden of "proof in this case to Luzerne
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an] Corporation ("Luzerne") and National Mines Corporation ("National").
Dates for the submission of suchba motion and for the submissioﬁ of any
responses were agreed to in this te]ephbne conference call. In turn, these
dates\Were memorialized in Pakagraph 6 of this Board’s Order of November 20,
-1989. |

DER’s Motion was received in Pittsburgh on December 11, 1989. It was
Jjoined with a Motion for Summary Judgmentlagainst both Luzerne and National.
On December 12 we sent counsel for Luzerne and counsel for National a letter
?oncerning these DER motions. The first paragraph of the letter instructed
that responses to DER’s Motion in Limine were due to be filed bvaécember 22,
1989 ";..as we agreed in our conference telephone call last month." The
second paragraph indicated responses to the MOtionvfor,Summary Judgment and
supporting Briefs shoh]d be filed by December 28, 1989.

National filed its response to DER’s Motion in Limine and
subsequently, on December 28, 1989, filed its responSe to DER’s Motion for
Summary Judgment. | ' |

No timely response to DER’s Motion in Limine}was filed on Luzerne’s
behalf. On December 27, 1989 éounse] for Luzerne contacted the Board member
assigned to hear this case, for purposes of securing ah extension for filing
Luzerne’s response to DER’s Motion for Summarvaudgment (and Brief in suport
of that response) from December 28, 1989 to January 2, 1990. The Board ag}eed
to the extension. No discussion was held as to any response by Luzerne to
DER’s Motion in Limine, which, as of December 27, 1989, was already five days
overdue (assuming one would be filed). | |

An Opinion and Order granting DER’Ss Motion was prepareq_by the

Board during the week of December 26 through December 29, 1989, for issuance
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on January 2, 1990. On January 2, 1990 Luzerne’s Response to both DER’s
Motion for Summary Judgment and DER’s Motion in Limine together with Luzerne’s
Brief in support théfeof were received by the Board.

On January 2, 1990 the Board’s Opinion and Order concerning the
Motion in Limine were modified to contain a footnote, indicating that
Luzerne’s Response to the Motion in Limine and Brief supporting same were not
considered in reaching the result set forth in that Opinion, because of the
dat; of their filing. The Opinion and Order were then issued.

On January 3, 1990 the instant Motion was filed on Luzerne’s behalf,
seeking reconsideration of the Opinion and Order aS to DER’s Motion in Limine.1
On January 4, 1990 Luzerne delivered to the Board’s Pittsburgh office a
‘Supplement to its Motion. Also on January 4, 1990 the Board notified counsel
for National and for DER by letter that if they wished to file a response to
Luzerne’s supplemented Motion, they had to do so by 5:00 P.M. on January 8,
1990 (trial on the merits of this matter was then scheduled to commence on
January 10, 1990).2 National and DER have both filed such responses.
National’s response was included with its own Motion for Reconsideration,
which Motion is not addressed herein.

As we have held in the past, reconsideration is not routine.

Reconsideration pursuant to 25 Pa.Code §21.122 will only be granted in the

1 The Motion to Reconsider says our Opinion and Order on DER’s Motion
contain an error in that they say Luzerne filed no response. They were
prepared before Luzerne’s untimely response was received. Footnote 2 in that
Opinion explains this and the fact that we did not modify that opinion except
to show the untimely filing of those documents.

2 1n separate orders, both dated January 4, 1990, we denied DER’s
‘separate Motions for Summary Judgment against Luzerne and National.
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limited circumstances set forth in Section 21.122 of our Rules. Wharton

Township v. DER (EHB Docket No. 88-421-E, issued December 27, 1989) and Albert

J. Harlow Jr. v. DER, 1987 EHB 349. As we have further held, our rules on
reconsideration do not apply to interlocutory orders 1ike that entered in this

matter on Jaﬁuary 2, 1990. Chemical Waste Management, Inc. et al. v. DER et

al., 1982 EHB 482. thi]e the Board has recognized our inherent power to
reconéider our interlocutory orders, we have made it clear this will only

occur in exceptiona] circumstances, John F. Culp III v, DER, 1984 EHB 611.

As pointed out by Luzerne, this Board’s failure to consider a timely filed

brief could constitute such circumstances, however. Magnum Minerals v. DER,

1983 EHB 589.

In November Luzerne was ordered by this Board to file Luzerne’s
responsevto any DER Motion on shift of the burden of proof by December 22,
1989. Thefeafter’its counsel was sent a letter reflecting receipt by the
Board of such a Motion, which‘again reminded him of this deadline. No timely
requestvfor an extension of the deadline was filed and neither was a timely
response to the Motion. The fact that a timely request for additional time to
respond to the companion Motion for Summary Judgment was made and granted,
during which the Motion in Limine was not mentioned (and which would have been

untimely as to the Motion in Limine in any case), does not create the

exceptional circumstances visualized by John F. Culp III v. DER, supra.

Further, it is clear that Magnum Minerals, supra, dealt with timely rather

than untimely Briefs.
Our position on this Motion is not changed by virtue of the arguments
advanced in the formal Supplement to its Motion which Luzerne delivered to us

on January 4, 1990. The arguments advanced therein with case citations do not
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address the issue in this case. In the cited cases where appellate courts
reversed lower courts, a party was put out of court through the granting of a
judgment in favor of the party’s opponent. Moreover, in those cases judgments
were entered for noncompliance with a rule of court. Here the Order was
entered after noncompliance with our prior explicit order and, more
importantly, Luzerne is not thrown out of court. The burdens of proof and
proceeding may have changed, but it is still entitled to present all of its
ev{dence and brief all legal issues before we decide this case on its merits.
Accordingly, since exceptional circumstances have not been shown, Luzerne’s

Motion to Reconsider our Order of January 2, 1990 cannot be granted.

ORDER
AND NOW, this 9th day of January, 1990, Luzerne Coal Corporation’s
Motion to Reconsider our Order dated January 2, 1990, granting DER’s Motion in

Limine, is denied.
ENVIRONMENTAL HEARING BOARD

RICHARD S. EH%NN

Administrative Law Judge
Member

DATED: January 9, 1990

cc: Bureau of Litigation
Harrisburg, PA
For the Commonwealth, DER:
. Diana J. Stares, Esq.
Western Region
For Appellant (Luzerne Coal Corp.):
Anthony P. Picadio, Esq.
Pittsburgh, PA
For Appellant (National Mines Corp.):
Chester R. Babst, Esq. -
Pittsburgh, PA
rm



COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD
101 SOUTH SECOND STREET
SUITES THREE-FIVE
HARRISBURG. PA 17101 M. DIANE SMITH
717-787-3483 SECRETARY TO THE BOAF
TeLecopiER: 717-783-4738

LORAINE ANDREWS and DONALD GLADFELTER EHB Docket No. 87-482-W
V.
COMMONWEALTH OF PENNSYLVANIA
DEPARTMENT OF ENVIRONMENTAL RESOURCES
and EAST MANCHESTER TOWNSHIP
and
NORMAN BERMAN and DAVID SCHAD, Intervenors: Issued: January 10, 1990

OPINION AND ORDER SUR
MOTION TO STRIKE

Synopsis ‘

A motion to strike an amendment to a pre-hearing memorandum will be
denied where the amendment is made well in advance of the date of hearing and
results in no prejudice to the opposing parties.

OPINION

This matter was initiated by the November 17, 1987, filing of a
notice of appeal by Loraine Andrews and Donald Gladfelter (Appellants), seek-
review of the Department of Environmental Resources' (Department) July 23,
1987, approval of a revision to the official plan of East Manchester Township,
York County, for the Riverview Subdivision, pursuant to the Pennsylvania
Sewage Facilities Act, the Act of January 24, 1966, P.L. (1965) 1535, as
amended, 35 P.S. §750.1 et seq. (Sewage Facilities Act), and the rules and
regulations promulgated thereunder. In their notice of appeal the Appellants
alleged that the Department failed to adequately review the planning module
for the proposed development, to adequately respond to problems raised by

Appellants, to test for the availability of an adequate groundwater supply, to
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establish whether the plan was consistent wéth a comprehensive program of
water -quality management in thefwatershed‘as a whole, to adequately assess the
environmental impact of thezproposedvéuhdivisibn and ensure the impact will be
m1n1m1zed to consider whether the subdivision was consistent with the York
County comprehensive plan and master p]an and to comply with Article 1, §27
of the Pennsylvania Constitution. The Appellants also asserted that the
medule did not demonstrate whether the subdjwieionvwas in compliance with
county or 1oce]zstonmfwater management plans.
| A petition to intervene, filed on December 10,:1987,iby1Normdn Berman

and David Schad (Intervenors),jthe landowners and developers df[Riverview,\was
granted by Board -order dated January 6 1988. Intervenors’ motion for summary
Judgment was denied by the Board on May 10, 1989. |

On September 25, 1989 Appe]]ants f11ed their first amendment to
their pre-hearing memorandum, adding the names of three experi witnesses and
summaries of their proposed testimohy.' |

On September 28, 1989, Intervenors filed a motion to strike
Appellants’ first amendment to the-pre-hearing memorahdum, arguing that noné
of these witnesses were identified fnereeponse'to interrogatories served on
March 14, 1988, or listed in the origina1 pfe¥hearing-memorandum. Further{
Intervenors assert that Appellants never sought or received the Board’s per-
mission to amend their pre-hearing memorandum. Intervenors now contend they
were denied the opportunity to prepare to answer the testimony of the,proﬁdsed
additional witnesses and that they have waited 17 months for a hearing and do
not want to be further delayed due to Appellants’ failure to prepare theif
case in a timely manner. |

A@pe]lants filed their answer to this motion on October 6, 1989,

alleging that they reserved the right to amend in their pre-hearing memorandum
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and that no objections were filed to their statement of reservation. They
also contend that adequate time exists for Intervenors to prepare for the
testimony of these witnesses, since no hearing date has been set.!
Appellants further claim there is no time limit for filing amendments, nor is
permission from the Board required to do so. Finally, Appellants assert that
Pa.R.C.P. No. 4007.4 allows discovery to be supplemented at any time.

The Department, consistent with its practice regarding third party
appeals, did not respond to the motions.

Pa.R;C.P. No. 4007.1 imposes a duty upon a party to supplement its
responses to discovery requests in the following circumstances:

(1) A party is under a duty seasonably to sup-
plement his response with respect to any question
directly addressed to the identity and location of
persons having knowledge of discoverable matters
and the identity of each person expected to be
called as an expert witness at trial, the subject
matter on which he is expected to testify and the
substance of his testimony as provided in Rule
4003.5(a)(1).

(2) A party or an expert witness is under a duty
seasonably to amend a prior response if he obtains
information upon the basis of which

(a) he knows that the response was
incorrect when made, or

(b) he knows that the response though
correct when made is no longer true.

(3) A duty to supplement responses may be
imposed by order of the court, agreement of the
parties, or at any time prior to trial through new
requests to supplement prior responses.
In the notes that follow the rule it is explained that the purpose of this

rule is to impose a continuing obligation on the answering party to supplement

1 On November 8, 1989, a hearing on the merits was scheduled for January
23-25, 1990.
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its responses to interrogatories and oral depositions if it becomes aware of

subsequent answers making.prior answers incorrect and to discourage kmowing

concealment. Pa. jogg of Court - 1989, p. 292. However, this rule does not
apply here, for, in this case, the Appellants are proposing to “supplement"
their prehearing memorandum, not theif responses to discovery fequests.

The Bpard's rules of practice and procedure provide at 25 Pa.Code
§21,82(c) that the Board may issue such pre-hearing orders as it deems neces-
sary for limitiné issues of fact and law in a proceeding. The Board emp]oys
two standard pre-hearing orders. Pre—Hear1ng Order No. 1 requires the subm1s-
sion of a pre-hearing memorandum wh1ch states the facts a party intends to
prove, cites the content1ons of law relied upon, identifies the order of the
witnesses at hearing and includes all documents and dther exhibits the party
intends to introduce at the hearing. Pre-Heaﬁing Order No. 2 requires the
parties to file a stipulation listing exhibits, expert witnesses, evidence and
facts agreed upom, and a statement of legal issues on which the matter turns;
this stipulation must be filed apprdximately two weeks before the hearing.
The two pre-hearing orders are designed to comb]ement each other; Pre-Hearing
Order No. 1 operates to define the issues after a period of discovery, while

Pre-Hearing Order No. 2 operates to refine the issues for presentation at the

hearing on the merits. Max Funk, et al. v. DER and Erie Enerqgy Recovery
Company, Inc., 1988 EHB 1242, 1248. |

The General Rules of Administrative Practice and Pmocedure insfruct
the Board to construe its rules liberally in order to ensure just
determination of the issues presented. 1 Pa.Code §31.2. Accordingiy, the
Board has frequently allowed parties to amend their pre-hearing memoranda.

Concerned Citizens Against Sludge v. DER, 1983 EHB 512, Howard Fugitt and

James E. Gatten v. DER, 1983 EHB 509, and North Cambria Fuel, 1986 EHB 1132.
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Whether an issue not raised in a party's pre-hearing memorandum should be
deemed waived is a matter for the Board’s discretion; in general, waiver is
not a proper remedy unless prejudice to the opposing party can be shown.
North Cambria Fuel, supra.

Here, since the amended pre-hearing memorandum was filed well in ad-
vance of the deadline for stipulation and the date set for hearing, there was
sufficient time to seek leave to depose the additional proposed experts. Con-
sequently, there has been no prejudice and the Intervenors’ motion to strike

will be dem'ed.2

2 The decision to deny the relief sought by Intervenors should not be
interpreted as condoning the practice of expansively and repeatedly amending
one’s pre-hearing memorandum. This practice leads to additional procedural
motions which delay the ultimate resolution of a matter.
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ORDER
AND NOW, this 10th day of January, 1990, it is ordered that the
motion of Norman Berman and David Schad to strike Loraine Andrews’' and Donald

Gladfelter’s First Amendment to their Pre-Hearing Memorandum is denied.

ENVIRONMENTAL HEARING BOARD

Pragirsy Weiiging

Administrative Law Judge
Chairman

DATED: January 10, 1990

cc: Bureau of Litigation
Harrisburg, PA
For the Commonwealth, DER:
Norman Matlock, Esq.
Eastern Region
For Appellants:
Eugene E. Dice, Esq.
Harrisburg, PA
For East Manchester Township:
William H. Poole, Jr., Esq.
York, PA
For Intervenors:
William G. Baughman, Esq.
York, PA

bl
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD
101 SOUTH SECOND STREET
SUITES THREE-FIVE
HARRISBURG. PA 17101 M. DIANE SMITH
717-787-3483 SECRETARY TO THE BOA
TEeELECOPIER: 717-783-4738

ACADEMY OF MODEL AERONAUTICS
V. :  EHB Docket No. 89-365-MR

COMMONWEALTH OF PENNSYLVANIA
DEPARTMENT OF ENVIRONMENTAL RESOURCES : Issued: January 12, 1990

OPINION AND ORDER
SUR
MOTION TO COMPEL DISCOVERY
AND
FOR AN EXTENSION OF TIME

Synopsis

Interrogatories and requests for production of documents are timely
if made before the end of the discovery period even though the time remaining
is not adequate for the answering party tb respond. The answering party is
free to request the Board to extend the time. The Board does not use a
specific number as a litmus test in determining whether the use of
interrogatories is oppressive. Instead it follows the general language of the
Pa. Rules of Civil Procedure.

OPINION

This appeal was instituted on September 12, 1989 by the Academy of
Model Aeronautics (Appellant), challenging the refusal of the Department of
Environmental Resources (DER) to permit the use of radio-controlled aircraft
at Ridley Creek State Park and Tyler State Park. Pre-Hearing Order No. 1,

issued by the Board on September 14, 1989, required, inter alia, that
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discovery would be “"completed within 75 days of the date of this Order, unless
extended for good cause upon written motion", and that Appellant would file
its pré—hearing memorandum on or before November 28, 1989. This date, of
course, also markéd the end of the 75-day discovery period.
By a letter dated November 1, 1989, DER mailed to Appellant its First

Set of Inferrogatbries and Request for Production of Documents. By a letter
dated November 3, 1989, Appellant identified 4 "problems" it had with DER's
discovery request - (1) the reqﬁest was untimely since the number of days
remaining in the_diécovery period was 1ess“than fhe 30 days allowed for
discovery responses by Pa. R.C.P. 4006(a)(2); (2) the number of
interrogatories, including sub-parts, exceeded 40; (3) maps referred to jn the
interrogatories were not attached; and (4) interrogatories requesting the
legal basis for éértain of Appellant's positions;Were improper. »

| The third "problem" was resolved by the parties but théy could not
agree on solutions to 1, 2 and 4; ’As a result, DER filed on December 8, 1989,
a Motion to Compel Discovery and Fof an Extension of’Time. Appellant
responded on December 22, 1989. In the meantime, Appellant had filed its
pre-hearing memorandum on November 30, 1989‘and DER had filed its pre-hearing
memorandum on December 20, 1989. | |

Most of the discovery disputes that are preéented to the Board for

resolution are, purely and simply, contests of wills between the opposing‘
attorneys. It is unfortunate that the Board must expend time and resources on
such trivial matters that couid be put to bettef use in whittling down the
backlog of pending cases. Appé]]ant's first “problem" reTates to the

timeliness of DER's discovery request. The Board has administered the
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discovery-period language of Pre-Hearing Order No. 1 so as to consider timely
any interrogatories or requests for documents served within the discovery
period, even though the time remaining may not be adequate for the response.
In such a situation, the answering party typically requests and is granted an
extension of time. Both parties have acknowledged that an extension of time
would have settled this dispute; neither one would make the request, however.

With respect to Appellant's second "problem", relating to the number
of dnterrogatories, the Board has never adopted a specific number as a litmus
test. Instead, the Board has followed the general language of Pa. R.C.P.
4005(c). After reviewing DER's interrogatories and considering not only their
number but also their complexity and time impositions, we conclude that they
do not subject Appellant to unreasonable annoyance, embarrassment, oppression,
burden or expense.

In its pre-hearing memorandum, Appellant has set forth its legal and
factual contentions, named itsvwitnesses, identified its documents, and stated
that it will not present any scientific tests or expert testimony. Any
factual or legal contention not contained in the pre-hearing memorandum is
abandoned (Pre-Hearing Order No. 1 - Y5). The filing of this pre-hearing
memorandum moots the issue raised by Appellant’s fourth “problem” - the
appropriateness of DER’s "contention” interrogatories. Also mooted are DER’s
expert witness and document interrogatories to which Appellant stated no

objection.
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ORDER

AND NDW; this 12th day of January 1990, it is ordered as follows:

1. DER's Motion to Compel Discovery and For an Extension of Time is
granted in part.

2. On or before January 31, 1990, Appé11ant shall file full and
cqmp1ete answers under oath, in accordance with Pa. R.C.P. 4005, to the
fo1lowing interrogatories initially propounded by DER on November 1, 1989: 1,
9, 10, 11, 12, 13, 14, 18, 19, 23, 24, 25, 26, 27, 28, 29, 30 and 31.

3. On or before January 31, 1990, Appéliant shall produce at the
office of legal counsel for DER, in accordance with Pa. R.C.P. 4009, all
documents inc]uded«in DER's Request for Production of Documents initially made
by DER on November 1, 1989. |

o 4, DER sha]] have the privilege of amend1ng its pre-hearing

memorandum on or before February 12, 1990

ENVIRONMENTAL HEARING BOARD

@MW

ROBERT'D. MYERS
Administrative Law Judge

Member
DATED: January 12, 1990
cc: Bureau of Litigation For the Appellant:
Harrisburg, PA Gregory R. Neuhauser, Esq.
For the Commonwealth, DER: Harrisburg, PA

Kimberly K. Smith, Esq.
Bureau of Legal Services
Harrisburg, PA

sb
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD
101 SOUTH SECOND STREET
SUITES THREE-FIVE
HARRISBURG. PA 17101 M. DIANE SMITH
717-787-3483 SECRETARY TO THE BOA
TeLecorIiER: 717-783-4738

CONCERNED RESIDENTS OF THE YOUGH, INC.

V. EHB Docket No. 86-513-MJ

e oo o oo oo

COMMONWEALTH OF PENNSYLVANIA
DEPARTMENT OF ENVIRONMENTAL RESOURCES : Issued: January 17, 1990
and MILL SERVICE, INC., Permittee

OPINION AND ORDER SUR
MOTION FOR SUMMARY JUDGMENT

Synopsis

Summary judgment will be denied where the moving party has not
demonstrated entitlement thereto as a matter of law, nor will it be granted
where material facts remain at issue.

OPINION

The Concerned Residents of the Yough Inc. (CRY) initiated this matter
September 4, 1986, by filing a notice of appeal from the Department of
Environmental Resources' (DER) August 7, 1986 issuance of Solid Waste
Management Permit No. 301071 (permit) to Mill Service Inc. (Mill Service).

The permit, issued pursuant to the Solid Waste Management Act, the Act of July
9, 1980 P.L. 380 as amended, 35 P.S. §6018.101 et seq. (SWMA) authorized the
construction and operation of a residual waste disposal facility known as
Impoundment No. 6 at Mill Service’s Yukon waste disposal site in South
Huntingdon Township, Westmoreland County.

On September 12, 1988, CRY filed a motion for summary judgment

38



asserting that it was entitled to summafy judgment as a result of Mill
Service's un]aﬂfu] conduct in the operation of Impoundment No. 5, a hazardous
wésée facility completely separate‘from but located at the Yukon site. CRY
alleges that Mill Service is operating Impoundment No. 5 without a permit in
violation of the "interim status” provisions of §404 of SWMA, and further,
thgt‘there have been repeated discharges of hazardous wastes to the waters of
the Commonwealth from the sides and bottom of Impoundment No. 5. CRY also
asserts that Mill Service has failed to pay a $3000 daily fine specified in
paragraph 23 of the consent order for failure to icomply with the schedule set
forth in the consent order. On the basis of these facts concerning |
Impoundment No. 5, CRY argues that the issue of the permit for Impoundment No.
6 was improper in that §503(d) of the SWMA required DER to deny Mill Service's
permit app]icatfgn for the reason that Mill Service had engaged in unlawful
conduct unless if, Mill Service, could demonstrate to the satiéfaction of DER
that its unlawful conduct had been corrected. CRY further asserts that Mill
Serviée’s permit application should have been denied under §503(c) of the SWMA
because of the demonstrated lack of ability or intention of Mill Service to
comply with the SWMA. CRY also contendﬁythat the liner for Impoundment No. 6
is improperly designed and that operational problems have resulted in
violations of the SWMA, |

In its response of November 7, 1988 to CRY's motion for summary .
Jjudgment and motion to have the Board comﬁe],DER to revoke the Mill Service
permit, Mill Service argues that the issue properly before the Board is
whether, under §503(c) of the SWMA, DER abused its discretion or acted
arbitrarily, capriciously or in violation of the law in issuing to Mill
Service the residential waste permit [Impoundment No. 6], not'whether DER

should, under §503(c) of the SWMA, revoke, modify or suspend Mill Service’s
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permit. Mill Service also counters the arguments of CRY regarding the
integrity of the liner at Impoundment No. 5 contending that the incidents are
irrelevant to this proceeding because they occurred subsequent to the issuance
of the permit for Impoundment No. 6. Mill Service also makes the point that
the incidents at Impoundment No. 5 were contemplated by the consent order and
further, that the operation of Impoundment No. 5 was not without a permit in
violation of the SWMA because it had met the requirements for "interim status”
setout in 25 Pa. Code §75.272(a) or, in the alternative, that Impoundment No.
5 did not require a permit by virtue of 25 Pa. Code §75.264(a)(3).

DER filed an answer to CRY's motion on November 10, 1988 concurring
in general with Mill Service's contentions regarding the "interim status” of
Impoundment No. 5. with regafd to the requirements of 25 Pa. Code §75.272(a)
and with Mill Service’s contentions concerning the consent order. DER also
joined Mill Service in arguing that the problems at Impoundment No. 5 are
subsequent to the issue of the permit for impoundment No. 6 and are therefore
irrelevant herein.
| The Board is authorized to grant summary judgment when there is no
genuine dispute as to material fact, and the moving party is entitled to

judgment as a matter of law. Summerhill Borough v. DER, 34 Pa. Cnwlth. 574,

383 A.2d 1320 (1978).

The Board does not accept CRY's argument that it be granted summary
judgment in this matter on the basis of alleged problems and violations at
another Mill Service facility [Impoundment No. 5], all of which are subsequent
in time to the issuance of fhe permit for Impoundment No. 6. The question
before the Board is whether DER acted properly on August 7, 1986 when it
issued Mill Service a permit for Impoundment No. 6. Nor are the alleged

difficulties with the liner at Impoundment No. 6 before the Board at this
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time. The issue here is the propriety of the adfﬁon of DER at the time of the
grant of the permit for Impoundment No. 6.

It should also be noted that in addition to these problems, there
stiT] remain substantial material facts at fssue which would preclude summary
judgment in this matter. |

ORDER
AND NOW, this 17th day of January 1990, it is ordered that CRY's

motion for summary judgment is denied.

ENVIRONMENTAL HEARING BOARD

DR W. WACK
1istrative Law Judge
aber

DATED: January 17, 1990

cc: Bureau of Litigation

- Harrisburg, PA
For the Commonwealth, DER:
Diana J. Stares, Esq.
Western Region
For Appellant:
Robert P. Ging, Jr., Esq.
Confluence, PA :
For Permittee:
Peter J. Kalis, Esq.
Andres L. Gespass, Esq.
Richard Hosking, Esq.
Lisa Cherup, Esq.
KIRKPATRICK & LOCKHART
Pittsburgh, PA

nb
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD
101 SOUTH SECOND STREET
SUITES THREE-FIVE
HARRISBURG. PA 17101 M. DIANE SMITH
717-787-3483 SECRETARY TO THE BOARI
TeLECOPIER: 717-783-4738

EHB Docket No. 87-104-E

FELTON ENTERPRISES, INC.
(Consolidated Docket)

v.

COMMONWEALTH OF PENNSYLVANIA
DEPARTMENT OF ENVIRONMENTAL RESOURCES

e 90 80 00 o6 o8

Issued: vanuary 17, 1990

OPINION AND ORDER SUR
AMENDED MOTION FOR PARTIAL SUMMARY JUDGMENT

Synopsis

The Department of Environmental Resources' ("DER") Amended Motion for
Partial Summary Judgment as to forfeiture of Appellant's surface mining bond,
is granted. The motion is also granted insofar as it seeks to bar the
challenge of DER Compliance Order No. 88-G-297 by Felton Enterprises, Inc.
("Felton"). Where DER's motion and supporting affidavits show a failure to
backfill at Felton's mine site at the time of the forfeiture and thereafter,
in violation of the requirements of the Surface Mining Conservation and
Reclamation Act, the Act of May 31, 1945, P.L. 1198,:as amended, 52 P.S.
§1396.1 et seq. ("SMCRA"), and the regulations promulgated thereunder, DER
makes its case for summary judgment. Where DER’s Compliance Order merely
directs Felton's compliance with a prior unappealed compliance order to
Felton, it cannot be challenged by its recipient. Felton’'s failure to file
any response to DER's amended motion creates no dispute of a material fact or

issue of law on which to deny the motion.

42



B | OPINION

This matter began on March 17, 1987; by the filing of Felton's notice
of an appeal from DER's Notice of Forfeiture dated February 9, 1987. Felton's
appeal challenged DER's notice of its forfeiture of two collateral and three
sufety bonds posted with DER by Felton in connection with Felton's surface
mining operations in Derry Township, Westmoreland County, under Mine Drainage
Pefmit No. 34A76SM9.

After this matter was scheduled for hearing on January 17, 1989, the
parties requested the hearind's cancellation and jt was canceled to allow
settlement negotiations. |

In a separate proceeding before this Board at Docket No. 88-535-R,
Felton was simultaneously pursuind an appea] from DER Comp]ianee Order No.
88-G-297 dated September 28, 1988. This Order directed Felton to cease all
mining activities at the site covered by Permit No 34A76SM9. Because Felton
falled to file a pre-hearing memorandum 1n this proceeding, despite our order
to do so, this Board issued a Rule to Show Cause why the appeal shou]d not be
dismissed. In a reply to our Rule on June 19, 1989, Felton requested that the
appeal at chket No. 88-535-R be consolidated with that at Doeket No.
87-104-R. The Board granted consolidation of these'two‘appea]s by Order dated
June 22, 1989.

Thereafter, on June 23} 1989, DER filed a Motion for Summary Judgient
as to the collateral bond posted for Mining Permit 1665-2.1 1In paragraph
3 of that motion DER states that it‘has not forfeited the certificate df

1 on June 23, 1989, DER also filed a Response to Felton's request for
consolidation oppos1ng same and thereafter petitioned this Board to reconsider
its order grant1ng consolidation of the two appeals On June 30, 1989, we
denied DER's petition. ‘ ‘
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deposit posted for Mining Permit 1665-1 (one of the two collateral bonds
mentioned in its forfeiture notice). In paragraph 6 of this Motion DER also
withdrew the forfeiture of Surety Bond Nos. GP465514, GP465554, and GP465312
(the three surety bonds referenced in its forfeiture notice). In response to
DER's motion, Felton filed a document captioned "Reply to Motion for Summary
Judgment and Countermotion." In turn, on August 3, 1989, DER filed a
document captioned "Reply to Felton's Motion for Summary Judgment and Response
to Felton's Reply to the Department's Motion for Summary Judgment". By Opinion
and Order dated November 17, 1989, we denied both DER's initial Motion for
Summary Judgment and Felton's Motion for Summary Judgment.

While the initial cross motions were pending and on September 25,
1989, DER filed an Amended Motion for Partial Summary Judgment. As to
Felton's surface minihg bondS, it souéht forfeiture solely of the collateral
bond (a $6330.00 Certificate of Deposit) posted for Mining Permit No. 1665-2.
It also sought a summary judgment.that as a matter of law Felton could not
challenge Compliance Order No. 88-G-297. New affidavits not appearing with
its initial Motion for Summary Judgment were attached to DER's amended
motion.2

Upon receipt of the Amended Motion for Partial Summary Judgment, the
Board wrote a letter dated October 2, 1989, to Felton's counsel directing that
he file by no later than October 16, 1989, any objection by Felton to DER's
Motion. The Board has not received a response of any type by Felton either to

DER's amended motion or to the Board's letter to Felton's counsel.

_ 2 ye disposed of these two entirely separate motions filed by DER serially
and in two opinions for clarity's sake and because the relief sought in each
was not identical.
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_ In an appeal from a forfeiture by DER of a bond posted»under SMCRA,
the burden is on DER to prove, through a preponderance of evidence, that the

facts justify the act of forfeiture. James E. Martin et al. v. DER, 1988 EHB

1256.

| The fact that DER has such a burden does not automatically mean there
must be a full hearing on the merits of any appeal from such an action. Where
there is no genuine issue of material fact and DER is entitled to forfeiture
as a matter of law, the Board»is empowered to grant a motion, such as that now

before us, for summary judgment. Commonwealth v. Summerhill Borough, 34

Pa.Cmwlth 574, 383 A.2d 1320 (1978).

v In deciding whether to grant such a motion, we must be guided by the
standards set forth in Pa.R.C.P. 1035. This rule provides any party may move
for summary judgment on the pleadings and any depositions, affidavits, admis-
sions and answers to interrogatories. Pa.R;C.P. 1035(b) provides the
_'adversary party the opportunity to file opposing affidavits setting forth the
contested facts. Pa.R.C.P. 1035(d) then provides:

When a motion for summary judgment is made and

supported as provided in this rule, an adverse

party may not rest upon the mere allegations or

denials of his pleading, but his response, by

affidavits or as otherwise provided in this

rule, must set forth specific facts showing that

there is a genuine issue for trial. If he does

not so respond, summary judgment, if appropriate,

shall be entered against him. (emphasis added)
In the instant case when DER’s Amended Motion for Partial Summary Judgment was
filed with this Board, we invited Felton's counsel to make a response. Our
letter of October 2, 1989, in this regard to Attorney Allan E. MaclLeod has
gone unanswered either by a pleading or the type of factual response
envisioned in Pa.R.C.P. 1035(b) and (d). Under circumstances such as this

where DER has filed a motion and supporting affidavits there is an actual
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shift of the burden to Felton to offer rebuttal. Roland v. Kravco Inc., 355

Pa Super 493, 513 A.2d 1029 (1986). The lack of a response from Felton does
not meet this factual burden. Accordingly, it now remains for us to determine
whether under DER’'s facts, the law allows for bond forfeiture and dismissal of
the appeal from DER’s Compliance Order No. 88-G-297.

Bond Forfeiture

As to the forfeiture of Felton’'s Certificate of Deposit No. 3736
posted in connection with Mining Permit No. 1665-2, the simple answer is: DER
is entitled to forfeiture.

Absent a response from Felton, there are no facts in dispute. Felton
secured Mining Permit No. 1665-2 from DER to mine 6.33 acres of land. As part
of the permit issuance process, it;posted $6330 in the form of Certificate of
Deposit No. 3736. This was a coi]atera] bond to guarantee its ob]igations_
under SMCRA, the Clean Streams Law, the Act of June 22, 1937, P.L. 1987, as
amended, 35 P.S. §691.1 et seq., and the regulations promulgated under these
statutes, as to this mine site.

One of the requirements imposed on Felton is that it reclaim its mine
site in accordance with 25 Pa.Code Chapter 87. Specifically, 25 Pa.Code
§87.141(d) requires that rough backfilling and grading follow mining by not
more than 60 days. According to DER'S motion and the affidavit of Mine Con-
servation Inspector William Stroble, this mining operation began in 1982 and
ceased in 1984, after affecting all 6.33 acres of land covered by this bond,
but backfilling was still not completed. C]early, backfilling and grading are
not roughly concurrent with mining. These allegations and this affidavit are
uncontradicted by Felton, so we cannot doubt the facts before us.

Felton’s Notice of Appeal raises no legal defense to a grant

of summary judgment by this Board. Upon a review of DER’'s Amended Motion for
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Partial Summary Judgment, the affidavits submitted to support it, and Felton's
faiiUre to offer any 1ega1ﬁor factual rebuttal thereto, the same can beLéaid

for Felton's Pre-Hearing Memorandum. Roland v. Kravco Inc, supra.

In light of Morcoal Comggnv V. Commonwea]th of Pennsylvania, DER, 74
Pa:melth 108, 459 A.2d 1303 (1983), there can be no question that DER has met

its burden both as to forfeiture of this bond and our granting of its motion.

Compliance Order

In 1ight of Commonwealth of Pennsylvania v. Derry Township, 466 Pa

31, 351 A.2d 606 (1971), it should come as no real surprise to Felton that its
failure to timely appeal DER's Compliance Order No. 88-G-258 might have
serious adverse consequences for it in terms of its subsequent ability to
challenge Compliance Order No. 88-G-297. It is perhaps this fact which led
Felton to fail to reply to DER's Amended Motion for Summary Judgment as it
pe;tains to this Compliance Order. Unfortunafe1y,kwe will never know the
basis for that decision or if Felton had an argumént or facts it wished to
asseft in defense of this motion.

DER has pled issuance of Compliance Order No. 88-G-258 to Fe]ton; It
has submitted an~affidavi£ from this Board's Secretary showing that there was
no appeal of_that Compliance Order to fhis Board. It has also submitted
William Stroble's affidavit saying Felton has yet to comply with Compliance
Order No. 88-G-258. DER has also pled its subsequent issuance of Compliance
Order No. 88-6-297 to Felton. Stroble's affidavit shows that the action which
Felton was directed to undertake in DER Compliance Order No. 88-G-297 is
jdentical to that DER directed Felton to undertake previously in unappealed
DER Compliance Order No. 88-G-258. .

In light of Fe]ton'sklack of any,respbnse-to this motion, the facts

averred by DER and established in its affidavits, Pa.R.C.P. 1035, and Common-
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wealth v. Derry Township, supra, there is no issue left to decide with regard

to DER’'s amended motion with respect to the Compliance Orders. As to the
appeal from issuance of Compliance Order No. 88-G-297, DER's motion is

granted.

ORDER
AND NOW, this 17th day of January , 1990, DER's Amended Motion for
Partial Summary Judgment is granted. Felton's appeal of the forfeiture of
Certificate of Deposit No. 3637 in the amount of $6330 as the collateral bond
for Mining Permit No. 1665-2 is dismissed. Felton's appeal from DER’s

issuance of Compliance Order No. 88-G-297 is also dismissed.

ENVIRONMENTAL HEARING BOARD

Watiny Woetfing

Administrative Law Judge
Chairman

ot

ROBERT D. MYERS

Administrative Law Judge
Member

1 Ronce T Fuo

Administraiive Law Judge
Member
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Membér

DATED: January 17, 1990

cc: Bureau of Litigation
Harrisburg, PA '
For the Commonwealth, DER:
Virginia Davidson, Esq.
Kirk Junker, Esq.
For Appellant:
Allan E. MacLeod, Esq.
Coroapolis, PA
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD
101 SOUTH SECOND STREET
SUITES THREE-FIVE
HARRISBURG. PA 17101 M. DIANE SMITH
717-787-3483 SECRETARY TO THE BO#
TeLecorieR: 717-783-4738

RUSHTON MINING COMPANY

EHB Docket No. 85-213-F
(Consolidated Appeals)

V.

COMMONWEALTH OF PENNSYLVANIA :
DEPARTMENT OF ENVIRONMENTAL RESOURCES : Issued:  January 22, 1990

OPINION AND ORDER SUR
MOTIONS FOR PARTIAL SUMMARY JUDGMENT

Synopsis

A motion for partial summary judgment filed by the Department of
Environmental Resources is denied, and a cross-motion filed by the Appellants
is granted, in a consolidated appeal involving forty-six coal mining activity
permits issued by the Department. The "standard conditions" inserted in the
permits by DER should have been promulgated as regulations because they
established binding norms of general applicability and future effect.

OPINION

This proceeding involves forty-six appeals which have been
consolidated for the resolution of certain common issues.l The appeals were
filed by coal mine operators from the issuance of coal mining activity permits

(permits) by the Department of Environmental Resources (DER). The common

1 After these common issues are decided, the consolidation will be
rescinded and the appeals will be processed individually to resolve issues
peculiar to each appeal.
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issues involve the legality of certain "standard conditions" which DER p]aced
1n these perm1ts 2 _

This Opinion addresses motions for partial summary judgment which

were filed by both DER and the'AppeHants.3 In its motion, DER seeks

summary judgmenﬁ on three legal arguments which the Appellants raised in their
pre-hearing memorandum against the standard conditions. Conversely, the
Appellants in their motion seek summary judgment in their favor on these same
issues. /

DER's ﬁotion (at para. 6) describes the "standard terms and

‘conditions" as follows: o

a. Conditions B.1.n and B.1.0o defining the terms "subsidence" and
"support area";

b. Condition B.2c(1)(d)-(f) and B.Zd(Z)ka) relating to reporting of.
changes in mining activity which may result in noncompliance with
the permit.

c. Condition B.2.d. relating to notification of toxic substances;

d. Condition B.2.g. relating to maintenance of records and submission
of information;

e. Condition B.5.d. relatiﬁg to possible enforcement actions;

f. Condition B.5.k. relating to acceptance of permit conditions;

2 In addition to the forty-six appeals consolidated at this docket number,
our ruling on this motion will also affect ten appeals from coal refuse
disposal permits (consolidated at EHB Docket No. 86-138-F) and three appeals
from permits for coal preparation facilities (consolidated at EHB Docket No.
86-517-F). These other types of permits also contained the standard
conditions at issue here.

3’Actua]]y, DER filed a "motion to limit issues," and the Appellants filed
a reply to that motion. However, during a conference call with the Board on
November 17, 1989, the parties agreed that these pleadings could be treated as
mot1ons for part1a1 summary judgment.
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g. Condition C.1 relating to the filing of copies of the subsidence
control portion of the permit and all supporting maps;
h. Conditions C.4 and C.5 relating to periodic mapping requirements
("six month maps");
i. Condition C.6 relating to the mapping of support areas beneath oil
and gas wells; and
Jj. Condition C.8 relating to notification requirements for owners of
surface land, political subdivisions and residents of structures
overlying the mining activity.
The Appellants agree with this description of the standard conditions
(Appellants' Reply, para. 6).
The Tegal arguments rafsed by Appellants upon which both parties seek
summary judgment are: | o
1) The standard conditions constitute regulations and are
invalid because they were not promulgated in accord with

the Commonwealth Documents Law, Act of July 31, 1968, P.L.
769, as amended, 45 P.S. §1102 et seq.

2) The standard conditions are beyond DER’s statutory
authority because they are not necessary for the
Commonwealth to maintain “primacy” in regulating surface
mining of coal.

3) Certain of the standard conditions in the permits are
unconstitutionally vague.

It is not necessary to address issues 2 and 3 because, as we will explain
below, we conclude that the standard conditions are invalid because they were
not promulgated as regulations.

DER asserted in its motion that the standard conditions are valid
because DER has express authority to prescribe the terms and conditions of
mining permits, citing Section 5 of the Bituminous Mine Subsidence and Land

Conservation Act, Act of April 27, 1966, P.L. 31, as amended; 52 P.S. §1406.5;
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and Sections 307 and 315 of the Clean Streams Law, Act of June 22, 1937, P.L.
1987, as amended, 35 P.S. §§691.307 and 691.315. DER argues that permit
cdhditions do hot-constitute'”regulations" even if the conditions are placed

in several perm1ts regulating the same activity, citing Warren Sand & Gravel

iCo’., Inc V. Commonwea]th DER, 20 Pa. Commw. 186, 341 A.2d 556 (1975). DER

argues that the cases cited by the Appellants for the proposition that rules
bf general applicability must be published as regulations are distinguishable

because none of those cases involved DER's insertion of conditions in permits,

as did Warren Sand & Gravei;

The Appellants argue that the étahdard permit conditions constitute
regu]atiohs-and are invalid because they have not been promulgated in accord
with the Commohwea]th Documents Law, 45 P.S. §1102 et seq. The Appellants
contend that the’Standard conditions are regulations because they are "binding
obligations of general applicability and future effect” (Appellant’s
Memorandum in Opposition to DER’s Motion, p. 3). In support of this argument,

Appellants cite Lopata v. Commonwealth, Unemployment Compensation Board of

Review, 507 Pa. 570, 493 A.2d 657 (1985),}Penn$v1yania Human Relations
Commission v. Norristown Area Séhoo] District, 473 Pa. 334, 374 A.2d 671

(1977), Newport Homes, Inc. v. Kassab, 17 Pa. Commw. 317, 332 A.2d 568 (1975),

and Elkin v. Commonwealth, DPW, 53 Pa. Commw. 554, 419 A.2d 202 (1980). The

Appellants contend that Warren Sand & Gravel does not control here because. it

was decided before Norristown, Elkin, and Lopata. The Appellants also

question the reasoning-in Warren Sand & Gravel, arguing that the mere fact

that an agency possesses authority to place conditions in permits does not
excuse the agency from promulgating the conditions as regulations when the
conditions have a binding, general nature and future effect. Finally, the

Appellants argue that the same types of policies and definitions which DER now
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seeks to impose through permit conditions were previously dealt with through
DER’s regulations.
The cases cited by Appellants involved a variety of agency actions

which the Courts held were in the nature of regulations. In Newport Homes,

the Secretary of Transportation issued a "final directive” that applications
for permits for trailers with widths of fourteen feet should be denied. The
Court held that the final directive was a regulation because of its "general
applicability and future affect” 332 A.2d at 574. Since the final directive
was not validly promulgated as a regulation, the Court held that PennDOT would
have to decide on the permissibility of the trailers on a case-by-case basis.

In Lopata, the Court found that a "bulletin” which the agency had
relied upon in denying unemployment compensation benefits was a regulation,
rather than a "statement of policy,” because it created a binding norm. The
Court ruled that the bulletin could not serve as a basis for decisions on
benefits because it had not been published in accord with the Commonwealth
Documents Law.

Finally, in Elkin, a decision by the agency to curtail benefits was
reversed because the decision was based upon an unpublished internal
memorandum prepared by the agency’s legal counsel. Commonwealth Court
reasoned that while the decision to deny benefits had the appearance of an
individual adjudication, it was clearly based on a rule of general application
which could have been enacted by the legislature without violating the
constitutional prohibition against special legislation (Pa. Const. art III,

§32). Thus, the Court concluded that the agency’s conclusion fell within the
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definition of regulation under the Commonwealth Documents Law,% and that it
must be promulgated in accord with that Law to be given effect.

Applying the above precedents to the instant case, it seéms clear
that the standard permit conditions constitute binding norms of general
application and future effect. The conditions are "binding” in that DER has
inserted them into each of the mining permits involved here. Although DER has
asserted that these conditions can be modified in "appropriate circumstances”
(Motion to Limit Issues, para. 7), this only means that exceptions could be
granted to the general rule. The conditions have a "general application”
because DER has inserted them into entire classes of permits involving coal
mining. Indeed, DER itself characterizes the conditions‘as_”standard terms
and conditions” (Motion to Limit Issues, para. 6). Fina]]y,{tﬁé conditions
have "future effeét” because DER only intended them to apply prospectively;
DER did not attempt to apply the conditions to past events. Therefore, if the
cases cited above are controlling, we must conclude that the standard
conditions are in the nature of regulations, and that they are invalid

because they were not prdmu]gated as reguJatibns. NeWport Homes, 332 A.2d at

574, Lopata, 493 A.2d at 660, Elkin, 419 A.2d at 204, see also, Hardiman v.
Commonwealth, DPW, Pa. Commw. __, 550 A.2d 590 (1988).

In defense{of its actions here, DER cites Warren Sand & Gravel. 1In

that case, three sand and gravel companies appealed the insertion of certain
limitations in their permits. These limitations were general in nature; they

were not based upon the particular circumstances of each company’s operation.

4 section 1102(12) of the Commonwealth Documents Law, 45 P.S. §1102(12),
defines "regulation” as follows: ’

(12) "Regulation” means any rule or regulation, or order in the
nature of a rule or regulation, promulgated by an agency under statutory
authority in the administration of any statute administered by or relating to
the agency, or prescribing the practice or procedure before such agency.

55



Despite the general nature of the permit limitations, Commonwealth Court ruled
that they did not constitute regulations:

[T]he Gravel Companies have raised the question of
whether the terms and conditions attached to the permits
were in and of themselves rules and regulations. We
hold that the terms and conditions attached to the
permit (sic) are terms and conditions of the permit,
rather than rules and regulations. Section 4 of the
Water Obstructions Act, 32 P.S. §684, gives DER the
power to incorporate terms and conditions in a permit
and DER’'s regulations specifically provide that permits
issued pursuant to the Water Obstructions Act shall be
“subject to such stipulations and special conditions as
may be deemed necessary in the interest of the public”
See 25 Pa. Code 105.21 and 105.77.

341 A.2d at 564. In other words, since DER was empowered to place terms and
conditions in permits, those terms and conditions did not constitute
regulations.

It is difficult to reconcile the reasoning of Warren Sand & Gravel

with that of Newport Homes, Lopata, and Elkin. As the Appellants argue in
their response to DER’s motion, the fact that DER has authority to place
conditions in permits does not logically mean that DER may do so when those
conditions are in the nature of regu]atidns. DER's argument gives confro]]ing
effect to the labels DER places upon its actions. This approach elevates form
over substance.

The proposition that the label an agency places upon its action is

not controlling is supported by examining Pennsylvania Human Relations

Commission v. Norristown Area School District, 473 Pa. 334, 374 A.2d 671

(1977). There, the Supreme Court analyzed in great detail whether a document
which the agency characterized as a "policy statement” was, in reality, a
"regulation.” While the Court ultimately agreed with the agency’s
characterization, it reached this conclusion only after determining that the

document was, in substance as well as form, a policy statement. The Supreme
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Court’s approach in Norristown cannot, in our view, be reconciled with the

Commonwealth Court’'s rationale in Warren Sand & Gravel. Therefore, looking to
thé'substance of DER’s action here, we find that the standard conditions were
regulations due to their binding nature, general application, and future
effect. It follows that the standard conditions are invalid because they were
not promulgated as regulations.

Although this opinion is grounded in the legal precedents cited
above, our conclusion also has a sound'po]icy basis. DER issues permits in
connection with many of the programs it administers. If we were to accept
DER’s argument in this case, we would be authorizing the Department to
implement across-the-board policy changes by simply inserting “standard
conditions” in permits rather than by amending its regulations, as it would
otherwise have tdAdo. By opting to insert standard conditions in permits, DER
would avoid the scrutiny of the Environmental Quality Board and the necessity
of requesting, and reviewing, comments from the public before the regulations
are revised.® The procedures for amending regulations have a purpose, and
we must consider that by upholding DER’s authority to insert the instant

standard conditions in permits, we‘might be frustrating that purpose.

5 DER would also avoid the review by legislative committees and the
Independent Regulatory Review Commission attendant to the Regulatory Review
Act, Act of June 25, 1982, P.L. 633, as amended, 71 P.S. §745-1 et segq.
However, Commonwealth Court declared recently that key provisions of this Act
are unconstitutional. Commonwealth, DER v. Jubilirer, No. 253 M.D. 1989
(filed December 7, 1989).
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ORDER

AND NOW, this 22na day of January, 1990, it is ordered that:

1) The Motion for Partial Summary Judgment filed by the Department of
Environmental Resources is denied.

2) The Motion for Partial Summary Judgment filed by the Appellants is
granted, and the permit conditions described on pages two and three of the
preceding opinion are declared invalid.

. 3) The Board will arrange a conference call to discuss the procedure

for addressing the remaining issues in these appeals.

ENVIRONMENTAL HEARING BOARD*

Administ;ative Law Judge
Member

Administrative Law Judge

DATED: January 22, 1990 ad ;::st;ative Law Judge
em

cc: Bureau of litigation

Library, Brenda Houck
For the Commonwealth, DER:

Marc A. Roda, Esq.
Central Region

For Appellant:
Thomas C. Reed, Esq.
Pittsburgh, PA

* Chairman Maxine Woelfling and Member Richard S. Ehmann did not participate
in this decision.
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ENVIRONMENTAL HEARING BOARD
101 SOUTH SECOND STREET
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HARRISBURG. PA 17101 . M. DIANE SMITH
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ROBINSON TOWNSHIP BOARD OF SUPERVISORS

V. EHB Docket No. 87-242-R
COMMONWEALTH OF PENNSYLVANIA
DEPARTMENT OF ENVIRONMENTAL RESOURCES
and ALOE COAL COMPANY, Permittee

Issued: January 26, 1990

ADJUDICATION

By the Board

Synopsis

A DER decision to issue a fly ash/bottom ash disposal permit
authorizing disposal at a permittee's strip mine site is sustained in this
challenge by a third party. The Board may not substitute its discretion for
that of DER absent a showing that DER abused its discretion. The third party
appellant failed to make such a showing in this case.

INTRODUCTION/Procedural History

This adjudication involves an appeal by the Robinson Township Board
of Supervisors ("Robinson") from the Department of Environmental Resources’
("DER") reissuance on May 19, 1987 of Surface Mining Permit No. 02803001(c) to
Aloe Coal Company. The reissuance of this permit was the vehicle used by DER
to amend this pérmit to authorize the permittee to dispose of fly ash and

bottom ash on 8.5 acres of a backfilled strip mine site located in part in
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Robinson Township, Washington County,‘Pennsylvaﬁia. As is routine for DER
with regard to third party appeals, it filed no Pre-Hearing Memorandum in this
case and left the permit's defense up to Aloe Coal Cbmpany ("Aloe"). After |
~ Robinson and Aloe both filed Pre-Hearing Memoranda and their respective
Pre-Hearing Stipu]ations, a hearing on the mefits of this appeal was held on
January 18, 1989 before former Board Member William A. Roth. Mr.'Roth
resigned without having prepared a draft adjudication in this matter.l

After a full and complete review of the Yécdrd, we make the
following findings:

FINDINGS OF FACT

1. The Appellant is the Robinson Township‘Board of Supervisors whose
address is RD #4, P. 0. Box 92, McDonald, PA 15057. (Appellant's Notice of
Appeal) | i
. 2. The Appellee is the'CommonWea]th of Pennsylvania's Department of
Environmental Resources, the executive agency of the Commonwealth with the
authority and duty to administer the Pennsylvania Solid Waste Management Act,
the Act of July 7, 1980, P.L. 380, as amended, 35 P.S. §6018.101 et seq., the
Clean Streams Law, the Act of June 22, 1937, P.L. 1987, as amended, 35 P.S..
§691.1 et seq., the Surface Mining Conservation and Reclamation Act, Act of
May 31, 1945, P.L. 1198, No. 418, as amended, 53 P.S. §1396.1 et seq., the
Coal Refusé Disposal Control Act, Act of September 24, 1968, P.L. 1040, No.
318, as amended, 52 P.S. §30.51 et seq., and the rules and regulations adobted
under these statutes. |

3. The Permittee is Aloe Coal Company whose address is P. 0. Box 3,

1 This Board may issue an adjudication based on a cold record where the
member who presided at the hearings has left the Board without drafting an
adjudication. Lucky Strike Coal Co. et al. v. Commonwealth, DER, 119 Pa.
Cmwlth 440, 547 A.2d 447 (1988).
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Imperial, PA 15126. (Permit attached to Appellant’s Notice of Appeal)

4. Aloe is permittee of a 625-acre surface coal mine (T. 85) known
as the Bald Knob Strip which is located partially in Robinson Township,
Washington County, and partially in Findley Township, Allegheny County.
(Exhibit-Permittee’s No. 3)2

5. Previously, Aloe had been authorized by DER to dispose of coal
refuse generated at é nearby coal washery (T. 47) on a 158-acre portion of the
mine site (T. 85, 86) covered by Permit 02803001. (Exhibit A-1)

\ 6. On May 19, 1987,'pursuant to Aloe’s application, DER amended
Surface Mining Permit 02803001 authorizing Aloe to dispose of fly ash on a
specific 8.5-acre portion of the surface mine. (Exhibit A-1, T. 82, 86)

7. Robinson’s appeal is limited to a challenge of the permit as it
pertains to ash disposal. (T.43)

8. The only ash approved for disposal at this site is that generated
by burning coal at the Quaker State 0il Refinéry at Congo, West Virginia. If
Aloe wished to dispose of ash from another source at this site, it would have
to go back to DER and seek another permit amendment. (T. 83)

9. When ash disposal was approved by DER, it was accomplished
through reissuance of Aloe’s entire Surface Mining Permit with fly ash
disposal iné]uded, so the reissued permit contains conditions and 1imftations
not pertaining to ash disposal such as those at B10, B12 and B13. (T. 89)

10. Robinson was notified of Aloe’s application by letter from DER
dated November 20, 1986, and told to submit its comments thereon to DER in
writing by January 20, 1987. (T. 34-35)

2 "T_" is an indication of reference to the transcript of the hearing
before Mr. Roth. A reference to Exhibit A-1 is a reference to Appellant’s
first exhibit offered into evidence at that hearing. Exhibit-Permittee’s No.
3 is the third exhibit offered into evidence by Aloe.
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11. Robinson submitted written comments‘to DER but did not do so
until March ofﬁ1987. (T. 35-36)

12. DER representatives attended meetings with Robinson’s
representatives to discuss Aloe’s application for a permit in January or
February of 1987 and took their comments into account when reviewing the
application. (T. 84) |

13. Robinson understands where ash is to be disposed of on Aloe’s
mine site. (T. 33)
14. Ash disposal at the Aloe site is to occur as follows:
| On top of the mine’s spoil will be two to four feet

of compacted subsoil and on top of that will be two feet

of compacted ash. On top of the ash there will be four

more feet of compacted subsoil which will be seeded, 1imed

and fertilized in accordance with the revegetation plan.

(T. 55-56) '

15. There will only be one thickness or 1ift of ash on this site.

(T. 56)

16. Copple, Rizzo & Associates prepared Aloe’s application. (T. 46)

17. Patrick Copple ("Copple”) is a partner in Copple, Rizzo &
Associates (T. 62) which is an'engineering firm and a laboratory. (7. 45)

18. Copple has a B. S. from Youngstown State University in civil
engineering and has been with Copple, Rizzo since 1978 (T. 45), in which time
he has done over 100 analyses of permit applications to evaluate environmental
liabilities. (T. 62)

19. Copple is of the opinion that ash disposal in accordance with the
permit will not create any environmental problems.

20. Jay Hawkins ("Hawkins”) is employed by DER as a hydrogeologist in

DER’s Bureau of Mining and Reclamation. As of the hearing date he had worked

for DER in this capacity for 3 years and ten months. (T. 80)
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21. In this position Hawkins reviews surface mining permit
applications, including applications to dispose of coal ash in mines.

22. Hawkins was lead reviewer on the Aloe application (T. 81) which,
at the time he started the review, was the first application for ash disposal
he reviewed. (T. 99) He reviewed all portions of it for DER. (7. 81)

23. Hawkins has a B.S. in Geology from Waynesburg College and an M.S.
frdm West Virginia University in geology with emphasis on hydrogeology and
coaj geology. (T. 81)

24. Hawkins was satisfied that, based on the application, Aloe’s ash
disposal operation could be carried out without adversely affecting the
environment. (T. 93) |

25. The permit requires and Aloe has installed both upgradient and
downgradient_we]]s to monitor grouﬁd waier quality for possible changes during
disposal. (T. 57)

26. The permit requires groundwater monitoring twice yearly for
certain water quality parameters specified in the permit (T. 91) and quarterly
~.monitoring for standard mine drainage parameters. (T. 92 and Exhibit A-1)

27. Permit Condition B-15 requires ash analyses within forty-five
‘days of commencement of ash disposal and Condition B-17 requires it annually
thereafter based on the anniversary date of permit issuance. (Exhibif A-1)

28. Hawkins considered annual ash analyses adequate because the ash
can only come from one source and ash quality will not vary much if only from
one facility. (T. 90)

29. Differences in the quality of the coal ash would be very slight
if coal supply sources are changed (T. 14) and Hawkins expects no drastic
change in ash quality from a facility like Quaker State's fluidized bed type
boiler. (T. 96)
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30. Robiﬁson objects to Part A IIT of Aloe’'s permit as to effluent
Timitations. (Appellant’'s Notice of Appea])} o
h 31. Aﬂﬁ discharges of water from Aloe’s site are controlled thréﬁ@h
eff1ueﬁt limitations set forth in other portions of Part A of/the permit. (T.
87 and 88) o
| 32. In the event pollution or groundwater dégradation:ié discovered
by Aloe, it must notify Robinson of it within one week of observing it,
accordfng-to Permit Condition B-19. (Exhibit A-l) |
| 33. Hawkins required bi-annual monitoring of water quality in Permit
Special Condition No. B-20 as an extra safety pretéution. (T; 91)
DISCUSSION
Whenever a third party appeals from DER's issuance of‘a permit, the

burden 6f’proof %é;on that Appellant to showvcausé7why DER’s decision should:

be reversed by this Board. 25 Pa. Code §21.101(c)(3). Wisniewski et al. v.
DER, 1986 EHB 111. As our prior cases have pointed out, to prevail, Robinson

must show DER committed a manifest abuse of discretion or acted in violation

of theylaw. Sheasley v. DER, 1982 EHB 85. Moreover, in approving ash

disposal, DER is presumed to have acted properly. Warren Sand and Gravel

Company Inc. v, Dgg; 20 Pa. Cmwlth. 186, 341 A.2d 556 (1976). Robinson has

failed to produce evidence that such an abuse has occurred.
At the very beginning of its own brief, Robinson concedes:

"It is admitted that a significant portion of
[Appellant’s] objections were explained at the time of
hearing on January 18, 1989. Based on the testimony
presented by the employees of the Department of
Environmental Resources as well as witnesses called on
behalf of [Aloe], certain explanations were given
indicating that a large number of the objections were in
fact otherwise covered in the permit.”

Unfortunately after making this statement, Robinson, which claims to have 23
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perceived inconsistencies in the permit, never took the next step to explain
clearly where it was still unsatisfied. _

Aloe argues that, based on this fact and Robinson’s burden of proof as
set forth above, Robinson should be deemed to have abandoned all issues not
specifically argued by Robinson in its post-hearing brief. We concur with

this argument. Dale R. Mackey and Grace Mackey et al. v. DER, 1988 EHB 170.

Magnum Minerals v. DER, 1988 EHB 867.3

Appellant’s Poét-Hearing Brief does take issue with the DER decision

to issue this permit because:
1. DER's permit reviewer was inexperienced.

2. Regulation by DER of fly ash/bottom ash disposal is a
new field.

3. DER's requirement for analysis of the fly ash is only
once per year. : ‘

4. DER does not regulate or monitor the out-of-state
generator to insure the same source of coal is used,
the same combustion process is used at the generator,

and the ownership of the generator remains the same,
and

5. DER's permit does not require adequate monitoring of
the effluent quality of the discharges from Aloe’s site.

Unfortunately, Robinson has failed to offer even one scintilla of evidence
which overcomes the presumption of regularity of DER's conduct or shows DER's

abuse of its discretion in issuing this permit. It could be that DER did

3 The question of Aloe’s compliance with Robinson’s zoning ordinances is
not before us. Borough of Taylor v. DER et al., 1988 EHB 237 and neither is
Aloe’s compliance with Robinson’s solid waste ordinance or that ordinance’s
viability as to ash disposal. Municipality of Monroeville v. Chambers
Development Corporation, 88 Pa. Cmwith. 603, 491 A.2d 307 (1985), Plymouth
Township v. Montgomery County, 108 Pa. Cmwith. 200, 531 A.2d 49 (1987). As
Aloe’s counsel correctly points out, to the extent that Robinson’s solid waste
ordinance is valid, Robinson may enforce it, so compliance therewith is not

relevant here. Borough of Taylor, supra.
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abuse its discretion, but it also could be thafnin this appeal we have phobic
fears without foundation, and for this Board to overturn DER's decision, we
nééﬁ hardvevidéhce to,suppbrt such a decision.. Robinsop offered no such
evidence. It did not produce any alternative to DER's decision by way of
shbwing the need for more stringent standards or by a showing of DER’s failure
to consider some material issue. In this case, Robinson could not make its
point merely by cross-examining A]oe’s engineer and DER's hydrogeo]ogist, both
of whom testified that disposal in accordance with the permit’s requirements
would not cause environmental harm.

Annual amalysis of the ash is sufficient unless Robinson shows more
frequent analysis is needed. A reviewer's inexperience, absent a demonstrated
error, is not grounds for reversal. A failure to regulate: (1) the coal
supply to limit 6Laker State’s Qse to a single SOche, (2) the constancy of
the combustion process and (3) the continuity of the boiler’s ownership, are
only of significance where Rbbinspn shows an adverse impact of failing to do
so. The newness of the program is not an issue unless Robinson shows that in
developing it and applying it to Aloe’s permit, DER omitted some critical
point. These showings were ndt attempted. |

As to monitoring of the effluent, no failure to adequaté]y monitor and
control po]]dtants in the discharges was shown. - Indeed, the testimony showed
the opposite: all of Aloe’'s discharges are controlled by effluent limitations
and compliance monitoring schedules which DER felt were adequate or more ghan

adequate. Here, Robinson’s concern was shown by Aloe’s evidence to be based
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on Robinson’s misunderstanding of the permit.4

In short, the burden on Robinson has not been met. Robinson has
failed to give us cause to sustain its appeal.

CONCLUSIONS OF LAW

1. This Board has jurisdiction over the subject matter of this appeal
and the parties hereto.

2. Robinson, as Appellant, has the burden of proof.

3. This Board cannot reverse the DER decision absent a showing by
Robinson that DER has manifestly abused its discretion or acted in violation
of law.

4, Robinson has failed to meet this burden.

4 DER’'s Hawkins testified to bi-annual (meaning twice as frequent as
annual) monitoring as to certain effluent limitations as an extra safety
precaution. Such a requirement is monitoring twice a year rather than every
six months. While this point was not raised by Robinson, it is clear twice
yearly monitoring could occur on the same or consecutive days. If extra
safety is sought by DER as testified to, it is assumed by this Board that
this condition is thus gramatically imprecise and monitoring every six months
is what was intended. We will correct this imprecision in our Order.
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provide that monitoring shall occur every six months for all mohitoring pointse

DATED:

cc:

WHEREFORE, this 26th day of January, 1989,

1. This appeal is dismissed.

ORDER

it is ordered that:

2. Permit condition B-20 of Permit No. :02803001(c) is amended to

January 26, 1990

Bureau of Litigation

Harrisburg, PA

For the Commonwealth, DER:
Steve Lachman, Esq.

Western Region

For Appellant:

Robert N. Clarke, Esq.

Washington, PA

" For Permittee:

Stanley R. Geary, Esq.

Pittsburgh, PA
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD
101 SOUTH SECOND STREET
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HARRISBURG. PA 17101 . M. DIANE SMITH
717-787-3483 SECRETARY TO THE BOA
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CONCERNED CITIZENS OF EARL TOWNSHIP et al.

EHB Docket No. 88-516-M
(consolidated)

V.
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COMMONWEALTH OF PENNSYLVANIA
DEPARTMENT OF ENVIRONMENTAL RESOURCES : Issued: January 26, 1990
and DELAWARE COUNTY SOLID WASTE AUTHORITY,:

Permittee
OPINION AND ORDER
SUR
SUNDRY DISCOVERY MOTIONS
Synopsis

Intérrogatories and Requests for Production seeking information and
documentation on the purchase of a landfill three years previous to the
issuance of the contested permits are appropriate. The condition of the
landfill, which would have been a critical factor in the purchase, may shed
Tight on the effectiveness of the provisions of the permits. When legal
counsel for all parties reach an agreement on document production, a]lkparties
are bound by its terms. One party's assumptions that (1) Board approval was
necessary to the agreement and that (2) another party would act as lead
counsel were not justified under the circumstances. Termination of document
production after more than 5 months, well beyond the time agreed to and after
efforts had been made to accommodate all parties, was not unreasonable.

OPINION

These consolidated appeals relate to permits issued by the Department

of Environmental Resources (DER) with respect to the Colebrookdale Landfill

located in Earl Township, Berks County. This Landfill, previously owned by
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RRM Corporation,hWas acquired in 1985 by De]aware”County Solid Waste Authority
(DCSWA) RRM Corporat1on s solid waste permit was reissued by DER on or about
Apr11 10, 1986 in DCSHA's name. DCSWA still owns the landfill and was the
recipient of the contested Solid Waéte Permit No. 100345 and NPDES Permit No.
PA:0040860 issued on November 16, 1988. The Solid Waste Permit authorized an
expansipn of thé'Landfill; the NPDES Permif authorized the discharge of
treated leachate from the existing and expanded areas of the Landfill.

: In1t1a]1y, there were four appeals with the following Appellants:
Concerned Citizens of Earl Townsh1p (88- 514 and 88- 515), Berks County and
Berks County Comm1ss1oners, Earl Township, Oley Township, Colebrookdale
Township and Boyertown Borough (88-516), and Frank J. Szarko (88-518). The
appeals were consolidated at 88-516 by a Board Order dated April 11, 1989.
DCSWA reached agréément with the governmental entities and they withdrew as
Appe]lanfs between QOctober 20 and November 9, 1989. Concerned Citizens of
Earl Township and Frank J. Szarkd are the remaining Appellants.

Prior to the consolidation, the Appellants at 88-516 (co]]eétive]y
referred to as "Berks County") had seriéd on DCSWA a First Set of
Interrogator1es and Requests for Product1on of Documents On February 28,
1989, DCSWA f11ed a Motion for Protective Order with respect to
Interrogatories 10, 11 and 12 which sought information and documentation
re]afive to bCSWAfs acquisition of the Landfill in 1985. 1In objecting to Fhe
interrogatories, DCSWA maintained that the information sought would be (1)
irrelevant, (2) unduly burdensome to produce, (3) prejudicial to DCSWA, and
(4).proprietary and commercial. In response to DCSWA's Motion, Berks County
filed a Motion to Compel on March 23, 1989.

Disposition of these Motions was deferred pending the resolution of

DCSWA's Motion to Disqualify Berks County's legal counsel (Bishop, Cook,
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Purcell and Reynolds). Hearings on the Motion to Disqualify, scheduled for
May 19 and June 19, 1989, were cancelled at the request of the parties
involved. This Motion and the two discovery Motions remained outstanding on
October 20, 1989, when Berks County and Berks County Commissioners withdrew as
Appellants. In the meantime, on September 1, 1989, Appellant Frank J. Szarko
(Szarko) had served DCSWA with his own First Set of Interrogatories and First
Request for Production of Documents. These were identical to those served by
BerRs County on January 23, 1989, with the exception of 3 additional
Interrogatories added at the end. DCSWA filed its responses on September 29,
1989, repeating its objections to Interrogatories 10, 11 and 12.

When the Board entered an Order on October 26, 1989, regarding Berks
County's withdrawal, it denied the Motion to Disqualify as moot and directed
the remaining parties to advise the Board whether action was still required on
the discovery Motions. On December 5, 1989, both Szarko and DCSWA responded.
Szarko filed a Motion to Compel responses to his Interrogatories 10, 11 and
12, incorporating Berks County's Motion by reference. DCSWA filed two
Mdtions: one seeking to have the previous discovery Motions dismissed as moot,
and one seeking a protective order with respect to Szarko's Interrogatories
10, 11 and 12.

DCSWA filed a Second Motion for Protective Order on December 18,
1989. This Motion is unrelated to Szarko's Interrogatories 10, 11 and 12; it
seeks to prohibit Szarko from pursuing any further discovery into DCSWA's
documents. On December 19, 1989, Szarko filed a Second Motion to Compel

addressed to the same issue.l

1 pcswA also has filed (November 24, 1983) a Motion to Dismiss Szarko's
appeal. This Motion is the subject of another Opinion and Order issued
simultaneously with this one.
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Interrogatories 10, 11 and 12

The Interrogatories at issue, together with DCSWA's AhsWers, read as
follows:

10. Describe fully the terms and cdnd1tions under which
the Authority acquired its interest the Colebrookdale
Landfill including:

(a) the date of the acquiéition;
(b} the person or entity from which it was acquired;

(c) the consideration that thélAuthority paid for its
interest in the Landfill;

(d) the payment schedule for the purchase, including
the dates of all payments made and/or to be made
by the Authority; and. :

(e) any modifications requested by the Authority to
the solid waste permit at the time the Landfill
.. was purchased by the Authority.

Answer:  DCSWA has moved for a protective order precluding
inquiry into the subject matter of this
interrogatory and will await decision from the
Board before providing any additional response to
this interrogatory. By way of further response,
DCSWA -objects to this interrogatory as the
information requested is not relevant and is not
reasonably calculated to lead to the discovery of
admissible evidence.

11. Identify all documents prepared by or for the

Authority that relate in any way to the negotiations for

the purghase and/or to the purchase of the Colebrookdale

Landfill.

Answer: See answer to interrogatory 10, incorporated by
: reference as if fully set forth.

12. Identify all documents submitted to the Authority
during the negotiations for the purchase by the person or
entity from who it was acquired.

Answer:  See answer to interrogatory 10, incorporated by
reference as if fully forth.

In its First Motion for Protective Order (December 5, 1989), DCSWA:

stated its objections as follows:
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(a) The information and/or documents requested are
irrelevant and unnecessary to the issues
presented in this appeal, are not likely to lead
to the discovery of relevant information, and
would be unduly burdensome to produce;

(b) Because Frank J. Szarko failed to appeal the
reissuance of Solid Waste Permit No. 100345 from
RRM Corporation to the DCSWA in 1986, Frank J.
Szarko is now precluded from raising any issues
pertaining to that transfer and any information
and/or documents pertaining thereto;

(c) The information and/or documents requested
pertain to confidential commercial information
and such disclosure would seriously injure DCSWA.

The relevancy issue merits little discussion, since relevancy is
construed so broadly at the discovery stage: Pa. R.C.P. 4003.1. The
information and documents requested in Interrogatories 10, 11 and 12 relate to
the Colebrookdale Landfill - the subject matter of these consolidated appeals.
The condition of that Landfill, in all likelihood, was an important factor in
DCSWA's decision to acquire it and in DCSWA's determination of an appropriate
price to pay for it. That information, gathered just a few years ago, may
shed light on the effectiveness of the provisions inserted by DER in the 1988
Permits.

DCSWA's preclusion argument is equally meritless. Whether or not
Szarko may be precluded from litigating any issues applicable to the transfer
of RRM's Solid Waste Permit to DCSWA, he still has the right to engage in
discovery that may produce evidence relevant to the issues he can litigate.
As already discussed, Interrogatories 10, 11 and 12 fall within the scope of
that right.

The remaining objection deserved more comment. Relying on this

Board's decision in New Hanover Township v. DER, 1988 EHB 812, DCSWA avers

that Szarko's requests pertain to confidential commercial information, the
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disclosure of which would seriously injure DCSWA. The New Hanover case
involved attempmed discovery'directed to a non-party private corporation
1engaged in ongo1ng negotiations for the purchase of a landfill. Szarko's
d1scovery is d1rected “toward a party which is a governmental agency and which
concluded negotiations for the Landfill nearly 5 years ago. These differences
make the New Hanover dec1s1on of Tlittle value as precedent The potential
harm that was so obvious in New Hanover s not apparent here. While DCSWA
-avers that disclosure would cause 1t serious injury, 1t.makes no effort to
explain why or how. That is not adequate, under the circumstances of this
proceeding, to stop discovery.

He agree‘with DCSWA, however, that Interrogatories 11 and 12 are
overbroad. ‘The onTy documentskthat are appropriate for discovery under these
two Inferrogaforfes are those uhich relate, direct1y or indirecf]y, to past,
present or possibie future environmental problems associated=Withlthe
Landfill. These problems might stem from deficiencies in design, inadequate
faciiities, errors of management, faulty operations, or a variety'of other
sources. DCSWA bas an ob]igation to produce any documents which deal with the
Landfi11 in this broad sense. | |
Document Production

| DCSWA s Second Motion for Protective Order (December 18, 1989) seeks
to prohibit Szarko from demand1ng any further document production pursuant to
his<Request of September 1, 1989. 1In support of its Motion, DCSWA alleges
that, because of the broad nature of the document request initially served by
Berks County on January 23, 1989 and because of the burden and expense of
collecting, organizing and producing these documents, legal counsel for all

parties agreed to the fo]]oWing arrangement late in February 1989:
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1. Berks County's document request would serve as the document
request for all parties in all of the appeals;

2. DCSWA would produce for inspection and copying all non-privileged
material responsive to Berks County's request; and

3. The documents would be made available to all legal counsel for a
period of two months. Thereafter, they would be returned to their original
custodians and not produced again.

: DCSWA's Responses to Berks County's First Set of Interrogatories and
Request for Production of Documents, dated March 17, 1989, incorporated the
essential parts of the agreement among legal counsel. Pursuant to the
agreement, DCSWA began producing documents in sequence, beginning March 10,
1989 and continuing to April 1, 1989. According to the agreement, the
documents were to bé available only to June 1, 1989, at the latest.2
However, this dead]ine.was extended by DCSWA to August 1, 1989. On August 10,
1989, DCSWA's legal counsel sent a letter to other legal counsel announcing
that»the documents had been produced according to the agreement and would no
longer be available.

On August 22, 1989, Szarko's legal counsel sent a letter to DCSWA's
legal counsel objecting to the termination of document production. As a
result of this objection, DCSWA agreed to make the documents available until
September 1, 1989. Apparently, Szarko's legal counsel began reviewing the
documents on September 1, did not complete the task that day, and requested a

further extension. An extension to September 8 was granted.

2 There is some uncertainty about this date. While the agreement
contained a two-month time 1imit (that would have expired on June 1 for
documents produced on April 1), the March 6, 1989 letter from DCSWA's legal
counsel to other legal counsel used a final date of June 30, 1989.
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| Rt'or’about this time, Berks County decided to microfilmaalléof the:
documents. .Asﬁaéresult,‘tﬁeﬁrfrepresentatives and Szarko's repreéentatjme$\
were- working: on the: documents at the: same time. Ne&ther'wasaable;to:complebe
athe;work by the c¢lose of business on Friday, September 8, 1989. At the
request of these parties, DCSWA agreed: to extend the deadline to Tuesday,
SEptember 12, to'permit copying to be done over the interveningwweekendﬁeand;
toipermit'copying'to be donevunﬁil 10:00 p.m. on: Monday, September 11 and
Tuesday, September 12, o } v »

Szarko s legal counsel d1d not take advantage of the weekend hours: or

the even1ng hours on Monday, September 11. At 10 00 p.m. on Tuesday,
September 12, when DCSWA f1na11y term1nated document product1on Szarko had‘
copied about 7 000 pages. Of the other Appel]ants Concerned C1t1zens of EarT
Iownsth had.copaed.1,834»pagesvand Berks County‘had cop1ed the entire
document'productton of nearly 50,000 pages. |

| On August 22, 1989 Szarko's legal counsel sent a letter to DCSWA's:
]egal counsel objecting to the termination of document production and.
demandlngvthe,r1ght»to copy additional documents containing 2,532 pages..
DCSHA refused. |

Document. production in proceedings beforefthe~Boardvis governed by

Pa. R C.P. 4009 (25 Pa. Code §21 111(d)). Basically, thws rule authorizes a
party, without 1eave of court, to serve on any other party a request to
produce documents, spec1fy1ng'a reasonable time, p]ace~and.manner for doing:
so;ﬁ The other;partyvmust‘respond within 30 days, either agreeing to the
production or stating objections thereto. This procedure can be varied,.
however, by agreement of the parties (Pa. R.C.P. 4002). That is what happened
in this case. Berks County served a request on DCSWA pursuant to Pa. R.C.P.

4009. Before>respondjng{t01the%reque§t, DCSWA's legal counsel sought and
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obtained an agreement with all other legal counsel, pursuant to Pa. R.C.P.
4002. According to that agreement, Berks County’'s request would serve as a
request for all other parties, DCSWA would produce the documents, and/the
other parties would have access to them for a period of two months, after
which they would no longer be available.

This agreement was memorialized in a letter to all legal counsel
(February 24, 1989) and was set forth in DCSWA’s formal response to the
request (March 17, 1989) served on all legal counsel. Szarko’'s legal counsel
was a party to this agreement and made no objection to its provisions. Szarko
argues, however, that he was acting under two assumptions - (1) that the
agreement would not be effective unless approved by the Board, and (2) that
Berks County’s legal counsel would act in the role of lead counsel for
discovery purposes. Szarko makes no averments concerning anything that was
said or done to warrant these assumptions.

Perhaps, Szarko's legal counsel confused the Federal civil practice
rules with those of Pennsylvania. Fed. R.C.P. 29 requires court approval for
AGcertain types of discovery agreements. Pa. R.C.P. 4002 specifically departs
from that requirement. Szarko argues correctly that discovery in Board
proceedings is limited to 60 days and cannot be extended without Board
approval (25 Pa. Code §21.111(a)). Actually, the Board’'s Pre-Hearing Orders
No. 1, issued in each of the consolidated appeals, allowed 75 days for
discovery. This period ended on March 6, 1989 for all the appeals except
Szarko's which ended on March 21, 1989.

By letter dated March 1, 1989, legal counsel for all parties jointly
requested consolidation of the appeals and jointly requestedbapproval.of a
proposed "Pre-Hearing Order No. 2". The proposed Order, inter alia, extended

the discovery deadline to August 11, 1989, set dates for the filing of
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:pre-hearing memor&nda, and set dates for 16 days;of hearing. By an Order of
April Ii, 198@; the Board%kjgggglgligzcanso]idatedﬁthe appeals, set a date for
a7ﬁéarfng‘on»ﬁCSWA’s;Motion.tazDiSqua]ify, defernedzaction-on‘pending
discovery motions: and deferred action on the proposed ”Pre-Hearing Order No.
2?‘unti1 action had been taken on the Motion to Qisqualify. HOwever, the
Board suspended the discovery deadlines established in Pre-Hearing Orders No.
1 and specifically authorized the parties to continue to engage in discovery.
- Since hearings on the Motion to Disqualify were cancelled at the

request of the parties involved, no action was taken on that Motion or on the
'proposed "Pre?Hearing Order Nd. 2." On October 20, 1989, wheh‘BErks County’s:
withdrawal as: an Appellant rehdered‘the Motion to Disqualify mdot} the '
schedd]e set out in proposed ”Pre-Hearihg Order No. 2" Qas no.]onger reTéVant;
Szarko argues théi; since.probosed ”Pre;Hearingfb%dEr No. 2" was never
approved by the BOard, the documént production agreement among legal counsel
never became effective. |

That agreement was neither set forth nor referred to in proposed
”Pre-Heéring Order No. 2", however. The Board was never called upon to
approve it at any time. As already hoted, the’agreemént was totally effective
without Board approval, except for the necessary extension of the discovery
period which only the Board could grant. That extension was granted by the
Board's Order of April 11, 1989. Szarko was not justified in assuming thgt
the agreement was not effective and binding_upon him. At the very least, he
shouid,have'inquired of other legal counsel (especially DCSWA’s) instead of
allowing more than 4 months to go by without any actiVity.

Szarko’s inaction may-be explained by his second assumption - that
Berks County’s legal counsel was acting in the role of Tead counsel. In

multiparty litigation, it often occurs that one law firm will play a leading
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role, whether because of its client’s greater interest in the litigation or
greater resources with which to pursue it or because of some other reason.
Legal counsel for other parties frequently are willing to play a minor role in
order to lessen the economic impact of the litigation on their clients. There
is nothing wrong with this situation; and, in fact, it may help to expedite
the case. But if the arrangement develops casually and without a specific
agreement, other parties may be at risk if the lead party settles or
withdraws. Implicit in Szarko’'s assumption that Berks County was acting as
lead counsel is the further assumption that Berks County would protect
Szarko’s interest. Without an agreement creating an obligation to do so,
Berks County had no such duty. Szafko was not justified in making either
assumption. |

Szarko apparently awoke to his situation after receiving the August
10, 1989, letter from DCSWA's legal counsel confirming that document
production had terminated on August 1, 1989. At Szarko's request, the
documents were reopened to discovery until September 12, 1989. Weekend and
-after-hours access was provided during the last 4 days of this period. Szarko
took advantage of some of this opportunity but not all of it. When the
deadline arrived, he still had several thousand pages to copy. Since the
documents had been available for more than 5 months by this time and since
DCSWA had made every effort to accommodate all legal counsel, we cannot
conclude that DCSWA acted unreasonably in terminating document discovery on
September 12, 1989.

In his Second Motion to Compel, Szarko requests, in the alternative,
that the Board issue a subpoena to Berks County for the microfilm which it
made of DCSWA’s documents so that Szarko can copy it. Since Berks County has

withdrawn as an Appellant, it is subject to discovery only as a non-party.
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The: procedure: is discussed in Pa. R.C.P. 4007.1. In accordance with our:
standard. practice in such situations, we will issue a subpoena: duces tecum:
form to: Szarko for non-party: discovery. Our doing. so is not intended to
deprive Berks Cotfity of any relevant legal objection it may have to: such

discovery.
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ORDER

AND NOW, this 26th day of January, 1990, it is ordered as follows:

1. Szarko’s Motion to Compel Responses to Interrogatories 10, 11 and
12, filed on December 5, 1989, is granted with the limitations set forth in
the foregoing Opinion.

2. DCSWA's Motion for a Protective Order, filed December 5, 1989, is
denied except to the extent set forth in the foregoing Opinion.

. 3. DCSWA’'s Motion to Dismiss Berks County’s Motionvto Compel, filed
on March 23, 1989, and to withdraw its own Motion for Protective Order, filed
on February 28, 1989, is granted on the ground of mootness.

4. DCSWA’'s Motion for Protective Order, filed on December 18, 1989,
is granted.

5. Szarko’s Motion to Compel, filed on December 19, 1989, is denied.

6. A subpoena duces tecum form will be issued to Szarko for

non-party discovery against Berks County pursuant to Pa. R.C.P. 4007.1.

ENVIRONMENTAL HEARING BOARD
7

. .
4 ’ 2
(ol ,;%g,;,yj

N

ROBERT D. MYERS
Administrative Law Judge
Member

DATED: January 26, 1990

cc: See next page for service list
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Bureau of L1t1gat1on

Library: Brenda Houck

For the Per‘mttee

David :Brooman, Esq.

David Buzzell, Esq.
{Ph11ade1phlh PA

For ‘the Permittee:
Michael F.X. Gillin, Esq.
Media, PA
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COMMONWEALTH OF PENNSYLVANIA
‘ENVIRONMENTAL HEARING BOARD
101 SOUTH SECOND STREET
SUITES THREE-FIVE
HARRISBURG. PA 17101 M. DIANE SMITH
717-787-3483 SECRETARY TO THE BOA
TeLecoPiER: 717-783-4738

CONCERNED CITIZENS OF EARL TOWNSHIP et al.

EHB Docket No. 88-516-M
(consolidated)

V.

COMMONWEALTH OF PENNSYLVANIA
DEPARTHENT OF ENVIRONMENTAL RESOURCES
and DELAWARE COUNTY SOLID WASTE AUTHORITY,:

®e oo se oo os oa

Issued: January 26, 1990

Permittee
OPINION AND ORDER
SUR
MOTION TO DISMISS APPEAL
Synopsis

A Motion to Dismiss for lack of standing will be denied in an appeal
from issuance of permits for a landfi1l when the Appellant alleges (1) that he
owns and resides on land adjacent to the landfill, and (2) that the stream
into which effluent will be discharged from the landfill flows through his
land downstream from the landfill site. |

OPINION

On November 24, 1989, Delaware County Solid Waste Authority (DCSWA)
filed a Motion to Dismiss the appeal of Frank J. Szarko (Szarkd) from the
issuance by the Department of Environmental Resources (DER) of permits
applicable to the Colebrookdale Landfill, Earl Township, Berks County, owned
and operated by DCSWA. Solid Waste Permit No. 100345 authorized an expansion
of the Landfill; NPDES Permit No. PA 0040860 authorized the discharge of
treated leachate from the existing and expanded areas of the Landfill.

DCSWA's Motion challenges Szarko's standing to appeal.
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In resgonse;, Szarko: filed a*n:;ziAme:n'dmentz‘; to- his: Notice: of Appeal om:

December 5,. 1989; and an' Answer to: the: Metion: to: Dismiss: om D’“;eejfémbie:n“ 19; 1989..
i Szarko alileges that. he:owns: and. resides: on land adjacent: to: the:

thj&f?i[]‘.lz and’ dowﬁ‘f'grad:i' ent: from: the: Landfill.. He: alleges: ﬁunt%ﬁér‘ that:
M@n&t’awn:eyw C’rée'lg%,%s,"' which runs t’hY‘Oug‘;h’}i his: land;. already. ne;ce?fiav;fe;s;;. runoff’
from: the: Landfill site U»P;sfc'reamzﬂfr‘oms. his Tand. Under the NPDES: Permit,.
efh uent. from the Landfill 'v}w)i’l:fl‘?v be: discharged: to: this: stream:. He alleges: that:
the operation of the Landfill threatens: his: land mthpo] lutants that: wilT
adverse] y- affect the health and welfare of him:and’ his fami 1y \

These allegations are: sufficient to:show the: potential for Szarko: to:
sujffer direct, ‘im'medi*atfe: and s*;iub‘sztafn’t:‘.itaf]5.' harm:as: a result. of. DER's. actions:..

Therefore, he- has: standing to file and: maintain: his. appeal: Wi :,1’;71731'?@1;11_1';-,' Penn:

Parking Garage; Inc. v. City of Pi ttsburgh, 464 Pa.. 168, 346 A.2d 269(1975);

Del-Aware Unlimited, Inc. v. DER, 1985 EHB' 869; Throop Property Owners:

Association v. DER, 1988 EHB 391..
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ORDER

AND NOW, this 26th day of January 1990, it is ordered that DCSWA's

Motion to Dismiss, filed on November 24, 1989, is denied.

ENVIRONMENTAL HEARING BOARD

(ot J

ROBERT D. MYERS
Administrative Law Judge
Member

DATED: January 26, 1990

cc: Bureau of Litigation
Library: Brenda Houck
Harrisburg, PA _
For the Commonwealth, DER:
Kenneth Gelburd, Esq.
Eastern Region
For Appellant Dr. Frank J. Szarko:
Randall J. Brubaker, Esq.
Philadelphia, PA
For Appeliants Concerned
Citizens of Earl Twp.:
Kenneth A. Roos, Esq.
Philadelphia, PA
For the Permittee:
David Brooman, Esq.
David Buzzell, Esq.
Philadelphia, PA
For the Permittee:
Michael F.X. Gillin, Esq.
Media, PA
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD
101 SOUTH SECOND STREET
SUITES THREE-FIVE
HARRISBURG. PA 17101 M. DIANE SMITH
717-787-3483 ) SECRETARY TO THE BOA
TeLECOPIER: 717-783-4738

BOROUGH OF GIRARDVILLE,
PEOPLE AGAINST KEYSTONE CHEMICAL COMPANY,
and ROBERT KRICK

(N

V. EHB Docket No. 88-505-F

e oo oo oo o¢ oo oe

COMMONWEALTH OF PENNSYLVANIA
DEPARTMENT OF ENVIRONMENTAL RESOURCES ¢ Issued: January 29, 1990
and KEYSTONE CHEMICAL COMPANY, INC., Intervenor

OPINION AND ORDER SUR
MOTION TO DISMISS

Synopsis

A motion to dismiss, filed by Keystone Chemical Company, Inc.,
Intervenor, is granted. DER's suspension, rather than revocation, of the
Intervenor's "interim status" as a lawful operator of a hazardous waste
treatment, storage, and disposal facility, does not affect the rights of the
Appellants. Therefore, the Appellants lack standing to appeal DER's decision.

OPINION

This case involves two appeals, which have been consolidated. The
Appellants, Borough of Girardville, People Against Keystone Chemical Co.
(Girardville), and Robert Krick brought the first appeal in objection to an
order issued by the Department of Environmental Resources (DER) in 1986
regarding the hazardous waste treatment, storage, and disposal facility
(facility) operated by the Keystone Chemical Company, Inc. (Keystone). 1In
this Order, DER suspended Keystone's interim status as a lawful facility,

ordered closure of the site and imposed a civil penalty. Girardville brought
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‘1tstecendfappea1<pn December 8,f1988,;quecting?£o~a:consentﬁorder and
agreement signed by DER and:Keystone tb§nesolveamarious issues arising from
*the61986“0rder~andfprevi@us?DERfﬂrdené?l

, ‘Girardvilile's basis for appea]1ng ‘the ‘consent :order 1s 1dent1ca1 to
its basis for. appea]1ng DER's ‘1986 ‘Order: that 'DER erred by merely
zsuspend1ng,'rather than revok1ng,erystone S interﬁm'status G1rardv11]e |
.asserts that interim status could not ‘be suspended because it had already
expired :by operation-of law under ‘Section 404(a) :of theiSOJﬁd:WastefManagement
Act CSWMA),éAct:of'July.7, 1980,»P.L.’380,:No.*97,735/P§S.’§6018;404(a?.

‘This Opinion .and Order :addresses ‘Keystone's :Motion ‘to Dismiss ‘the
appéaﬂ, filed on:May 13, 1989.2 Keystone argues that Girardville jpresents
no justiciable controversy, as the:ordertsuspending interim status -and ithe
consent -order have worked no injury:on‘GirardviJWé; Keystone argues ‘that,
under ‘the -order :and :the consent .order, Keystone may not -operate ﬁts facilities
.untiﬂ'ﬁd,obtéinsca'final,penmit. Further, Keystone :argues :that ‘the SWMA has
not been-wiolafed in this ‘instance because no hazardous ‘waste treatment,
;stonage,xorgdisposél activity, :as per the statute, has taken place since ‘the
interim ‘status was suspended.

Girardville responded to the motidn to dismiss, asserting ithat a
justiciable action exists because it is requesting affirmative action from :the
‘Board ‘and because DER"s failure to revoke Keystone’s interim status has
affected its :rights. .It characterizes the .action it requests :as -enforcement

of Section 404(a) «of the SWMA, 35 P.S. §6018.404(a), .and related :DER

1 keystone had :also :appealed DER"s 1986 Order (EHB Docket No. 86-406-H).
This .and two prior appeals were: w1thdrawn December 12, 1988, after the consent
order was ‘issued. '

2 DER filed a letter supporting Keystone's motion.
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regulations. Girardville asserts that its rights have been affected because:
1) the consent order violates the SWMA (Brief in Support of Appellant’s
Response to Permittee’s Motion to Dismiss, p. 7); 2) DER’'s failure to revoke
- or terminate Keystone'’s interim status allows the facility to remain open
indefinitely, contrary to the SWMA (Id. at p. 5); 3) DER’s failure to revoke
 or terminate interim status allows Keystone to argue before the municipality
~ that its status is lawful and on-going for purposes of local zoning
requirements, prolonging its status as a prior non-conforming use under
applicable laws of zoning (I1d. at p. 11).

The essence of Keystone’s argument is that DER's action has not
| affected Girardville’s rights. Although Keystone has couched this argument in
terms of whether there is é "justiciable controversy,” we believe it is more
appropriate to eva]uafe whether Girardville has standing to bring this appeal.
In order to have standing, a party must show that he has been "aggrieved” by

the decision he seeks to appeal. William Penn Parking Garage, Inc. v. City of

Pittsburgh, 464 Pa. 168, 346 A.2d 269, 280 (1975). To establish that he has
been aggrieved, a barty must demonstrate that the decision has had a "direct”
and‘”immediate" impact upon his rights. Id., 346 A.2d at 282-284. For the
reasons which follow, we find that Girardville lacks standing to bring this
appeal.

In support of its first argument, Girardville cites to 35 P.S.
§6018.404(a) to show that DER’s failure to revoke interim status has affected
its rights. That section states:

(a) Any person or municipality who:

(1) owns or operates a hazardous waste storage or
treatment facility required to have a permit under this
act, which facility is in existence on the effective date

of this act;

(2) has complied with the requirements of section
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501 (a); "

(3) has made: an application for a permit under this
- act; and

(4), operates and: continues to operate in such a
manner asi will not cause, or create a risk of, a health
hazard, a public nuisance, or an adverse effect upon the
env.ironment, shall be treated as having: been issued: such:
permit until such time as: a final departmental action is
made.. ‘In:no instance shall such person: or municipality
continue: to store or treat hazardous. wasites without
obtaining: a permit from the department within two years.
after the date of enactment hereof.

35 P.S.. §6018;404ﬂad. For further emphasis, GirahdviTTe,cites‘DER’sa’.
regulations at 25 Pa. Code §§75.265(2)(5) and 75.265(2)(6), re]atingftd
interim status.3 |

In essence, Girardville argues that interim status cou1d~on1y exiéﬁc
untﬁiﬁLQBZ, and: that this Board should review DER’s failure to révdke:. |

Keystone's interim status. In support of this argument, Keystone cites B & D'

Coal Co. v. DER, 1986 EHB 615, in which the Board stated‘that;where;DER;HaSs&
duty=t0»act/under‘the statute, as in releasing a bond within the time o
period set out in the statute, DER's failure to release the bond affectsfthé '
nights of'theﬁbondﬁreTease:app]icaht. This case is distfnguishab]etfhbm-g;ggﬁj
CbaT Co., however. DER has acted in this case, and the Keystone fabilﬁty‘i§f:
closed. That this closure resulted from what DER termed a ”suspénsidn” :
rather- than a "revocation” of Keystone's interim status does not alter the
fact that the facility is closed, and, thus, does not work an fnjury.uponuy
Gin&rdViIJe} Hencé, Girardville’s argument lacks mérit. | R

Girardville’s next assertion is that DER’s failure to revoke or

3 25 pa. Code §75.265(2)(5) provides interim status to owners and
operators until the department acts on part B of the application. 25 Pa. Code:
§75.265(2)(6) states that "[i]n no instance shall an HWM facility owner or
operator continue to store or treat hazardous waste under interim status
without obtaining an- HWM permit from the department before September 5, 1982."
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terminate interim status allows the facility to remain open indefinitely.
This is simply inaccurate. The Keystone facility is closed, and it will
remain so unless DER determines in the future that it may be reopened. If
this occurs, Girardville will have the right to file an appeal with this
Board. Until this occurs, however, Girardville's rights have not been
affected.

Finally, Girardville argues that its rights have been affected
because DER's failure to revoke Keystone's interim status works to protect the
facility’'s status as a nonconforming use under the local zoning ordinances.
According to Girardville, the failure to revoke interim status affords
Keystone the opportunity to argue that its status is lawful and on-going for
purposes of local zoning requirements. Were interim status to be revoked,
Girardville asserts, the nonconforming use would be treated as abandoned, and
Keystone would be prohibited from operating under the current zoning laws.
Girardville states that this retention of its status as a protected
nonconforming use creates the immediate and direct impact necessary to sustain
its right to appeal.

This argument fails for two reasons. First, in .order to find that
Girardville would be harmed, we would have to conclude that Girardville’s
interpretation of the local zoning ordinance is correct. But the interpreta-
tion of local zoning ordinances is a matter outside the competence of the

Board. See generally, City of Scranton v. DER & Diamond Colliery Co., 1986

EHB 1223. Second, Girardville's argument, even if true, does not establish
the sort of "direct and immediate” impact necessary to confer a right to

appeal. See William Penn Parking Garage v. City of Pittsburgh, 464 Pa. 168,

346 A.2d 269, 282-284 (1975). Any potential effect of DER’s action would be

indirect because it would merely become a factor in a separate action
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regarding & zoning ordinance. Moreover, the issue will never even-arise:,
unless DER allows the facility to reopen--a decisiom which wilT;be appealabile:
in its own: right.

| - In" summary, we conclude that DER's suspension, rather than
revocation; of Keystone's interim status does not have a legally recognizable:
effect on Girardville's rights. Thus, Girardville lacks standing to bring - -

this appeal, and Keystone's motion to dismiss will be granted.
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ORDER

AND NOW, this 29th day of January, 1990, it is ordered that the
Motion to Dismiss filed by Keystone Chemical Company is granted, and this

appeal is dismissed.

ENVIRONMENTAL HEARING BOARD

ragizs W

Administrative Law Judge

j;?f;::$ .

Administ;ative Law Judge
Member

T @nonce ST Fuo >

Administrative Law Judge

Member
-~
7 2
DATED: January 29, 1990 < e X
Administrative Law Judge
cc: Bureau of Litigation Member

Harrisburg, PA

For Appellant:
Eugene E. Dice, Esq.
Harrisburg, PA

For the Commonwealth, DER: /\N.
Kenneth A. Gelburd, Esq. fistr
Eastern Region apber
For Permittee: ‘
Terry R. Bossert, Esq.
Harrisburg, PA

ative Law Judge
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD
101 SOUTH SECOND STREET
SUITES THREE-FIVE .
HARRISBURG. PA 17101 M. DIANE SMITH
717-787-3483 SECRETARY TO THE BOA
TeLecoOPIER: 717-783-4738

PENNSYLVANIA FISH COMMISSION EHB Docket No. 89-369-W

V. :
COMMONNEALTH OF PENNSYLVANIA :
DEPARTHMENT OF ENVIRONMENTAL RESOURCES s

and :

DOVERSPIKE BROTHERS COAL COMPANY,

Permittee Issued: January 29, 1990

OPINION AND ORDER SUR
MOTION TO DISMISS

Synopsis
The doctrine of nullum tempus occurrit regi1 does not operate to
excuse a state agency from complying with time periods for filing an appeal
with the Board. The Board lacks jurisdiction to rule on an appeal filed after
the expiratipn of the 30 day appeal period.
OPINION
This matter was initiated with an appeal filed on September 12, 1989,
by the Pennsylvania Fish Commission (Commission) cha]]enging'a Coal Refuse
Disposal permit (permit) issued on Ju]y}18, 1989, to Doverépike Brothers Coal
Company (Doverspike) by the Department of Environmental Resources (Department).
The Commission, in its appeal, claims that a variance authorized by the permit
will result in destruction of a tributary and wetlands, that the permit fails

to provide mitigation for lost stream and wetland values, and generally, that

1 "Time does not run against the King." Black's Law Dictionary, Revised
4th Ed at 1217. ,
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disposal’ act1vﬂt1es woqu nataprotect the: hggrelog1c ba]ance or: prevent:
'aﬂVerse 1mpactk .upon f1sm w11d11fe Lor the environment..

On:Senﬁember 25, 1989, Beverspnkexfmled¢a>metiOnJEOKdiSmdSSWthea

Comm1ss1on S appea] on: the grounds that: it was; filed’ more: than 30" days: after

xaeBulletﬂn _thus:

not1ce of* the: perm1t issuance: was: published: in- the- Pennsylvani
depr1v1ng‘the Beard of jurisdiction: to: hear the: Commission's. appea]

On: September 27, 19891 the Commissian: nespondeﬂktniIevemsﬂtheﬁs:

mot1on deny1ng that its apneal‘was unt1me1y} In essence ~ the: Comm1 sdon:

c]a1med that the 30 day appea] period in: 25 Pa. Code §21 52(a) d1d not app]y to:

1t because of the*doctr1ne of nullum tempus: occurrit. regi.. In the alternat1ve;.
the Comm1ss1on contended.that limitations: on actions: are not app11cab1e to

actions: brought by the Commonweﬂith unless: a statute express]y so: prev1des,

cmtwngt_;gamtment”of~Tnans_ahtatnongVe?Roekiahd;Constructnon~00aq‘439ﬂPef5§l@-

&4&}R,2d?r0¢7f61982ﬁ; }Thestmmissionxamguedéthat;theheaweuldibeznafwnﬁadh
ad#&nt&ge-&ndithat‘Doveespfkefwasrndt pheﬁudtcedibysthexdelaywof‘theaappeaii
F1na11y, ‘the Commission: asserted that the ]ate filting: was. excusab]e since: thef
appeal was: s1gned on September 11, 1989 | |

On- October 4, 1989 the Department advised the: Boamd that”
cansistentzwtthﬂtts¢poti¢yfregard¢ng,thurd;party>appeals;;Tt,wouldfnot;respondﬁ
to Doverspike’s: mot1on to: dismiss.. |

On October 10, 1989, .Doverspike: replied to: the Commission's; response;
assert1ng that the: t1me11ness of am appea] is: strictly a Jur1sd1ct1ona1 issue:
‘and that an: unt1me]y appea] deprives the Board of Jur1sd1ct1on Doversp1ke s
replyiaﬂse:argued.thatbthe Commmssmen,fanled;ta.Justlfygthe.ftlnmggof'tt&
appeaﬂihunc pro: tunc. Andh.Dowewsntkeeaﬂﬂegedfthat;thesﬁbmmission$$ neti&neé.
upenzthezdbcthtneseffnulvum:tempus Qccurnit'negiiwaS~mtspiacedg sincesthaﬁ

doctrine provides that the Commonwealth is nat\swmjett‘t@'stetwteseeﬁ
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limitation that bind private litigants and the issue ih this matter is subject
matter jurisdiction.

Jurisdiction does not attach to an appeal by a third party from an
action of the Department unless the appeal is filed with the Board within 30
days after notice of the action has been published in the Pennsylvania
Bulletin. 25 Pa.Code §21.52(a). Lower Allen Citizens Action Group v. DER,
___Pa.Cmwlth ___, 546 A.2d 1330 (1988). The date of receipt of the appeal by

the Board is the determinative date for ascertaining whether an appeal has
been filed within the 30 day appeal period. 25 Pa.Code §21.11(d). The
Commission’s notice of appeal was filed with the Board on September 12, 1989.

Notice of issuance of the permit was published in the Pennsylvania Bulletin on

August 12, 1989 (See 19 Pa.B. 3475). In order to be timely, the Commission’s
appeal had to be received by the Board on or before September 11, 1989. Here,
the Commission’s appeal was received by the Board more than 30 days after
notice of the Department’s issuance ofrthe permit, and, therefore, the Board
is without subject matter jurisdiction over the appeal.

The Commission has asserted the doctrine of nullum tempus to excuse
it from the requirements of 25 Pa.Code §21.52(a). As the Commission correctly

points out in its citation to the Rockland Construction decision, this

doctrine has been applied to excuse the Commonwealth from being bound by

statutes of limitations. See also Northampton County Area Community College v.

Dow Chemical, ___ Pa.Super. __, 566 A.2d 591 (1989). However, the issue
before us is one of jurisdiction. Jurisdiction goes to a tribunal’s power to

hear and decide a matter. Hoover v. Bucks County Tax Claim Bureau, 44

Pa.Cmwlith. 529, 405 A.2d 562 (1979). On the other hand, the purpose of a

statute of limitation is to promote justice by barring claims based upon stale

evidence. Department of Transportation v. J.W. Bishop Co., Inc., 55 Pa.Cmwlth
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377, 423 A.2d 773 (1980), vacated 497 Pa. 58§ 439 A.2d 101 (1981).‘ Thus,
jﬁﬁisdiction?&% a court to hear a matter is an ehtire]y.différent,issueithan
whether the bringing of the matter is barred by statutes of limitations.
While we have been unable to find any caselaw concefning;the applica-
tidm ofﬂthis‘dactrine;to jurisdictional questions, we have found decisions
indicating that the courts have not excused Commonwealth ageniciesvﬁrom;

jérisdtctiona]'nequirements. In the Appeal of Clarendon V.F.W. Home Assn.,

167 Pa.Super. 44, 75 A.2d 171 (1950), the Superior Court held that the Court
of Quarter Sessions of Warren County was without authority to enter an ardeF
where the Pennsylvania Liquor Control Board had failed to file a timely

appeaT. Similarly,in National Wood Preservers v. DER, 489 Pa. 221, 414 A.2d

37, 40 at n.8 (1980), the Supreme Court dismissed the Department's
petitions for af]owance of appeal as imprbvident]y granted where,thé
Department failed to file timely appeals from Commonwealth Court’s order. |

Here, the Commission’'s failure to file’its appe&l within the
mandatory 30‘day appeal period cannot be excused by virtue of its status as an
agency of the Commonwealth, and we must dismiss its appeal for lack of juris-

diction.z

2 While the Commission did not specifically request allowance to file its
appeal nunc pro tunc in accordance with 25 Pa.Code §21.53, we believe that it
has not presented reasons sufficient to substantiate the .grant of such a
request. ' ' ‘
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ORDER

AND NOW, this 29th day of January, 1990,

it is ordered that

Doverspike Brothers Coal Company's Motion to Dismiss is granted and the appeal

of the Pennsylvania Fish Commission is dismissed.

DATED:

cc:

January 29, 1990

Bureau of Litigation
Harrisburg, PA

For the Commonwealth, DER:
David A. Gallogly, Esq.
Western Region

For Appellant:

Dennis T. Guise, Esq.

PA FISH COMMISSION
Harrisburg, PA

For Permittee:
Stanley R. Geary,
BUCHANAN INGERSOLL
Pittsburgh, PA

Esq.
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

101 SOUTH SECOND STREET
SUITES THREE-FIVE

HARRISBURG. PA 17101 M. DIANE SMITH
717-787-3483 SECRETARY TO THE BO#
TeLEcOPIER: 717-783-4738

KERRY COAL COMPANY :
v‘

EHB Docket No. 89-231-E

COMMONWEALTH OF PENNSYLVANIA
DEPARTMENT OF ENVIRONMENTAL RESOURCES : Issued: January 30, 1990

OPINION AND ORDER SUR
APPELLANT'S MOTION TO COMPEL
ANSWERS TO INTERROGATORIES

Synopsis

The instant case is an appeal by the applicant from DER's denial of
an application for a surface mining permit, where the applicant proposes mining
and a discharge from the minesite in the watershed of a stream receiving
special protection. After commencement of this appeal, Appellant filed 29
interrogatories for which it sought answers from DER. The Board received a
copy of DER's response thereto which contained both answers to specific
interrogatories and objections to others. Appellant filed a Motion to Compel
DER to answer nine interrogatories which it says DER failed to fully answer.
DER has filed a response opposingvthis motion. In light of the nature of this
appeal's scope, our prior opinion in this case on discovery dated December 7,

1989 and Big "B" Mining Company v. Commonwealth, DER, 1987 EHB 815, the Motion

to Compel will be granted, except where it seeks information not authorized by

the Rules of Civil Procedure.
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OPINION

~ Kerry: Coa] Company ("Kerry") has appealed from the den1a1 of
app11cat1on No. 04880104 by the Department of Environmental Resources ("DER")
‘In 1ts app11cat1on Kerry proposes the Schaeffer-Nelson mine to be ]ocated in
South Beaver Townsh1p, Beaver County. “The proposed mine is to be 1ocated in
the Brush Run and Painter Run Watersheds. Both parties have engaged in
discdvery in this case. Where DER sought answers to interrogatories by Kerry
and Kerry balked at answering same, we issued our Op1n1on and Order dated
December 7. 1989 compelling answers by Kerry.

" ‘Now the shoe is on the other foot and it appears that it may pinch.
'KerﬁY‘has filed 29 interrogatqries and DER has responded thereto with answers
and objections, which Kerry contends are ‘an fnadequate response. Accordingly,
we now have before us Kerry's Motion to Compel Appellee to Answer
Interrogatoriee and DER's Response To Kerry's Motion To Compel Answers To
Interrogatories;both»concerning these nine interpogatories. Apparently, a
further opinion and order are needed as the parties did not pay sufficient
attention to feotnote number 1 in ouraprior‘opinion in which we advised the
counselvto solve their own discovery disputes, if af'al] possib]é.

As stated in our earlier opinion, pre]iminafi]y it mest be observed
tpat Pa. R.C.P. 4003.1 sets forth a broad definition as to what is considered
a]]owable discovery. A party may discover "any matter not privileged which ‘s
relevant to the subject matter involved in the pending action." It is also a

given that discovehy before this Board is governed by the Pennsylvania Rules

of Civil Procedure. Frances Nashotka Sr., et al. v. Commonwealth, DER, 1988
EHB 1050. | |
Interrogatories Nos. 3 and 4

DER appears to have lumped its refusal to answer Interrogatory No. 3
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in with its refusal to answer Interrogatory No. 4. Was this in the hope that
no one will recognize the difference between the two questions? If so it was
a vain hope.

Interrogatory No. 4 seeks the identity of all experts consulted by
DER in preparation for this litigation. Pa. R.C.P. 4003.5(a)(3) bars Kerry's
Interrogatory No. 4 so long as DER does not voluntarily answer same, which it

has not done. Goldblum v. Ins. Co. of North America 127 P.L.J. 249, (1979).

of 6ourse, DER must disclose the identity of each expert it will call as an
expert in the hearing but DER's Response says DER has done this. DER need not
do it again.

Interrogatory No. 3 seeks information not about experts consulted for
trial but about experts consulted by or ehp]oyed by DER‘in reference to review
of Kerry's application. We interpret this to mean consulted by or -employed by
DER in connection with DER's review of this application prior to DER's denial
of this application and Kerry's subsequent filing of the instant appeal. To
interpret it otherwise makes it redundant with Interrogatory No. 4 and runs it
afoul of our position on experts for trial set forth above. Nothing in DER's
Response suggests any such experts are experts retained by DER for preparation
for this litigation. Kerry has a right to know who DER used to review the
issues in Kerry's application prior to its denial. Where the expert was
employed by DER for both purposes, his identity must be disclosed though DER
need not indicate he was consulted for trial unless of course he will testify.
Where the expert was retained with regard to application review only, his
identity is not protected by Pa. R.C.P. 4003.5(a)(3). Accordingly, DER is
obligated to answer the thus limited Interrogatory No. 3.

Interrogatory No. 13

Interrogatory No. 13 and DER's initial answer thereto states:
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Did the Department establish in stream water
y ¢riteria for Brush Run and Painter's Run for
discharges by Kerry Coal Company that weu]d not degrade
‘the receiving streams?

If Yes,

(A) When were the criteria determined?

(B) What parameters were established?

(C) How was Kerry advised of the parameters?

ANSWER:

This question cannot be answered because it is

unintelligible. Water quality criteria do not refer to

discharge characteristics, and are not established on a

case-by-case basis. Water quality criteria are

established for a stream and are promulgated as a

regulation in 25 Pa. Code §93.7.

While kérry’s questionvmay not be clear to DER because, according to
DER's Answer, "water quality criteria” has special meaning to DER which does
not deal with specific discharges, Kerry’'s question is capable of clarification.
DER has already anSwered "no” as to in-stream general water quality;criteria
but has not answefed whether or not DER ha§ calculated what the effluent
quality of Kerry's discharges w5dld have to be to cause no degradation of the
feceiving stream. Such a questfon i$ a proper one which DER is hereby
directed to answer. If it answers "no” of course, it need not answer the
remainder of Interrogatory No. 13 or the subsequent related interrogatories.
If in 1nterpreting Kerry's Intefrogatory, the Board has misunderstood what® is
sought by Kerry, Kerry can rephrase this question and secure DER’s answer
thereto.
| Interrogatories Nos. 16 and 17

Interrogatory No. 16 seeks information as to DER’s issuance of
permits for other surface mining operations within a mile of the proposed mine

site. DER’s answer is an objection that other mines have different
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characteristics and thus this question will not lend to admissible evidence so
DER should not have to answer the interrogtory. Such an answer constitutes a
conclusion which it is the Board’s responsibility to draw. We will not let
DER draw our conclusions for us by saying this discovery will not lead to
admissible evidence. Kerry may ask to see what DER did nearby as to permits
for surface mines. The information provided in response may be relevant and
admissible. Maybe DER erred in issuing other mining permits in the area or
maybe the Taw changed after some of those permits were issued as DER's
Response to Kerry’s Motion suggests, but the reverse may also be true. We do
not know at this point. Thus this question and Interrogatory No. 17, which
ties into it, must be answered by DER.
Interrogatories Nos. 21 and 22

Kerry’s two interrogatories seek information as to pollution of the
waters of the Commonwealth by mines within one mile of Kerry's proposed mine.
Again, DER contends that this information will not lead to admissible
evidence. It may. DER must answer same. After Kerry has obtained this
information through discovery, at a hearing on the merits of this appeatl,
Kerry may try to offer some of it and DER may object successfully, but we will
not let DER foreclose access to this information at this time. This is also
not to say that at the hearing on this appeal DER cannot rebut evidence Kerry
offers in this subject matter area. We will not now address such yet-to-be-
offered evidence, or rebuttal evidence. Discovery is the stage where factual
information, some of which may be inadmissible and some of which may not
ultimately even lead anywhere, is exchanged. We will not Timit discovery as
we limit evidence at a hearing. Discovery, seeking potential relevant factual

information from which admissible evidence may spring, will be allowed, even

if it ultimately produces no evidence. At this time, we need only determine
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if it might 1ead;fo.production of admissib1e evidence. If it might, it will
be allowed. | |
Interrogatory No. 23
DER’s rééponse to Kerry'’s Motion indicates DER will answer this
interrogatory, so we need not concern ourselves further with it.
Interrogatory No. 24
Here, DER’s only objection to the interrogatory is being required to
éefine "design” in an answer to Kerry's interrogatory which uses this word.
Here, "design” could mean everything in Kerry’s application including its
social and economic justification or be limited to the specific design of the
wastewater treatment plant. DER is correct that it does not know and should
not have to guess this definition. This is especially true when Kerry ccould
‘have defined this word as chose to do for others in its interrogatories. If

Kerry defines it, however, DER must answer the question.
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ORDER

AND NOW, this 30th day of January, 1990, Kerry Coal’s Motion to
Compel Answers to Interrogatories is granted as modified in our Opinion as to
Interrogatories Nos. 3, 13; 16, 17, 21 and 22. The motion is denied as to
Interrogatory No. 4. As to Interrogatory No. 23, it is denied as moot because
DER has agreed to answer same. As to Interrogatory No. 24, it is granted
provided that Kerry shall furnish counsel for DER with a written definition of
"design” within ten days hereof. DER shall file its Answers to
Interrogatories Nos. 3, 13, 16, 17, 21, 22, 23 and 24 as modified by this
Opinion within 40 days of entry of this Order by this Board.

ENVIRONMENTAL HEARING BOARD

Zo¥ g

RICHARD S. ERNANN
Administrative Law Judge
Member

=PIy

DATED: January 30, 1990

cc: Bureau of Litigation
Harrisburg, PA
For the Commonwealth, DER:
Diana Stares, Esq./Western
David Galloghy, Esq./Western
For Appellant:
Bruno Muscatello, Esq.
Butler, PA

nb
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD
101 SOUTH SECOND STREET
SUITES THREE-FIVE
HARRISBURG. PA 17101 . M. DIANE SMITH
717-787-3483 SECRETARY TO THE BOA
TeLEcoPiER: 717-783-4738

THOMPSON & PHILLIPS CLAY COMPANY, INC. EHB Docket No. 86-275-W

COMMONWEALTH OF PENNSYLVANIA
DEPARTMENT OF ENVIRONMENTAL RESOURCES

v. :
¢+ Issued: February 9, 1990

OPINION AND ORDER SUR
SECOND MOTION FOR SUMMARY JUDGMENT

Synopsis

Motion for summary judgment sustaining the denial of bond release is
.granted where affidavits establishing a discharge in violation of the applic-
able permit conditions are uncontested and the Department of Environmental
Resources is entitled to judgment as a matter of law.

OPINION

This matter was initiated by the May 29, 1986, filing of a notice of
appeal by Thompson & Phillips Clay Company, Inc. (Thompson and Phillips),
seeking review of a May 6, 1986, letter from the Department of Environmental
Resources (Department) denying the Stage II release of bonds posted pursuant
to Mine Drainage Permit (MDP) No. 3269BSM6 for a mine operated by Thompson
and Phillips in Boggs and Decatur Townships, Clearfield County. The
Department refused to release the bonds because of discharges of acid mine
drainage (AMD) from the site and advised Thompson and Phillips that it would

have to abate the discharges before its bonds could be released.
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On June 12, 1986, Thompson and Phillips filed an amended notice of
appeal claiming, inter alia, that it had not caused the AMD, it had complied
w;th the’appfiéable requirements for bond feléaSe, and it was entitled to the
requested releases. Thompson anvahi1Tips alleged that because it had not
caused or allowed the AMD dischargés and because the non-complying discharges
pre-dated its mining, it was not required to treat the AMD discharges to meet
the limitations in 25 Pa.Code §77.102. .

On August 25, 1988, the Department filed a motion for summary judg-
ment, or partial summary judgment, or, in the alternative, to limit issues.
This motion alleged that it was undisputed that a bo]lutiona] dischargé
occurred which violated Thompson and Phillips’'s permit conditions, 25 Pa.Code
§77.102, and applicable statutes, and that under §315(a) of the Clean Streams
Law, the Act of June 22, 1937, P.L. 1987, as aﬁénded,‘35 P.S. §691.1 et seq.
(CSL), Thompson énd'Phillips was responsible for treatment of that discharge
to meet applicable requirements. The Department also contended that §315(b)
of the CSL allowed Tiability to continue under the bond until there was no
further significant risk of a pollutional discharge from the mine.

Thompson and Phi]libs responded by reiterating the arguments
regarding liability set forth in its amended notice of appeal and also
contending that entry of summary judgment,wou]d be inappropriate because of
disputed material facts relating to the pollutional nature of the discharge.

In an opinion and order dated March 15, 1989, the Department’s motion
for summary judgment was denied because of dispdted material facts relating to
the pollutional nature of the discharges and the Department’s failure to dem-
onstrate that it was entitled to judgment as a matter of law in that it was
unclear whether the operation was regulated as a coal or non-coal (i.e. clay)

operation. However, the Department’s motion to limit issues relating to
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liability was granted. The Board, citing Bologna Mining Co. v. DER, EHB

Docket No. 86-555-M (Opinion issued March 3, 1989),reasoned_tha£ under §315(a)
of the CSL, Thompson and Phillips was responsible for any AMD discharge from
its permit site, although the discharge may have existed before Thompson and
Phillips began mining and although Thompson and Phillips may not have affected
or worsened the discharge.

On June 12, 1989, the Department filed a second motion for summary
juggment, contending that it was entitled to summary judgment because
discharges from Thompson and Phillips’ operation did not comply with the
limits in its MDP and 25 Pa.Code §77.102(c) and, therefore, the Department was
required by §315 of the CSL to withhold release of Thompson and Phillips’
bonds as a result of its failure to fully comply with the law and its failure
to demonstrate that "there is no further Significant risk of pollutional
discharge.”

On June 22, 1989, Thompson and Phillips filed a motion for an exten-
sion of time to respond to the summary judgment motion to enable it to take
discharge samples in order to determine whether a factual dispute existed
regarding the quality and pollutional characteristics of the discharge.
Thompson and Phillips’ motion was granted in a June 30, 1989, order directing
it to respond to the Department’s motion on or before September 8, 1989. As
of the date of this opinion, Thompson and Phillips has not responded to the
Department’s motion.

The Board is authorized to render summary judgment if the pleadings,
depositions, answers to interrogatories, and admissions on file, together with
affidavits, if any, show that there is no genuine issue of material fact and
the moving party is entitled to judgment as a matter of law. The Board must

read the motion for summary judgment in the light most favorable to the non-
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moviing party. Bgﬁert'C.VPenover-v. DER, 1987 EHB. 131.  Pennsylvania Rule:of

Ciwil Procedure: No. 1035(d): provides that when a motion for summary judgment:
is: made- and: supported as: prowided: in. that. rule:

anmadverseuparty~ﬁay not rest upon the mere:

allegations or denials of his pleading, but his

response, by affidavits or as otherwise provided

in this rule, must set forth specific facts

showing that there is a genuine issue for trial.

If he does not so respond, summary judgment, if

appropriate, shall be entered against him.
Under"the'circumstances presented'herein we believe that the entry of summary-
Judgment for the Department is appropr1ate

At the outset, we note that the Department has done ]1tt1e to c]ar1fy

the: confusion over whether Thampson'and'Phillips mined coal or clay and,
therefoke; what §tandards,app]yvt0‘Thompson:an@;Phi]Tips’ request for bond
release. The MDP is entitled "Commonwealth of Pennsylvania, Sanitary Water
Board, Permit Authorizing the Operation of a Coal Mine.” Compliance Order 85
H 100, which is one of the exhibits appended to the Department’s second. motion
for summary judgment, refers to violations of the;Surface~Mining Conservation
and Reclamation Act, the Act of May 31, 1945,‘P.L; 1198, as: amended, 52 P.S.
§1396.1 et seq. (‘SMCRA), and the rules and regulations adopted thereunder at
25 Pa.Code §87.102. On the other hand, the Department’s second motion for
summary judgment cites both SMCRA and the Non-Coal Surface Mining Conservation
qnd;REClamation Act, the Act bf’Decémber 19, 1984, P.L. 1093, as amended; 52
P.S. §3301 et seg. (Non-Coal SMCRA), as well as 25 Pa.Code §77.102, which is
applﬁcablé-to non-coal operations. Thompson and'Phillips' notice: of appeal

and pre-hearing memorandum refer to a clay mine. The Department’s inability
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to address this issue is not fatal, fqr the result would be identical under
both SMCRA and NonCoal SMCRA, since the same regulations ére applicable to
Thompson and Phillips’ request for bond release.

We will first address the issue of the relevant law and regulations.
Several statutes regulating mining contain bonding requirements. Section
315(b) of the CSL, which is applicable to both coal and clay mines, requires
that liability under bonds must continue if there is a "significant risk of
pollutional discharge.” Section 4(g) of SMCRA, which regulates release of
bonds, provides, in pertinent part, that:

Subject to the public notice requirements of
subsection (b), if the department is satisfied
the reclamation covered by the bond or portion
thereof has been accomplished as required by
this act, it may, in the case of surface coal
mining operations, upon request by the permittee
release in whole or in part the bond or deposit
according the the following schedule: (1) when
the operator has completed the backfilling,
regrading and drainage control of a bonded area
in accordance with his approved reclamation
plan, the release of sixty per cent of the bond
for the applicable permit area; (2) when
revegetation has been successfully established
on the affected area in accordance with the
approved reclamation plan, the department shall
retain that amount of bond for the revegetated
area which would be sufficient for the cost to
the Commonwealth of reestablishing revegetation.
Such retention of bond shall be for the duration
of liability under the bond as prescribed in
subsection (d). . . . In the case of noncoal
surface mining operations, in lieu of the
schedule and criteria for release of bonds
provided for in this subsection, the schedule
and criteria for release of bonds shall be as
set forth in requlations promulgated here-
under. No bond shall be fully released until
all requirements of this act are fully met.

* % %k Kk *

(emﬁhasis added)
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Ihe¢bond,releasggreguTations adopted under SMCRA@ét 25 Pa.Code §886.170-86.172

became applicable to non-coal operations on July 31, 1983, 25;Paaﬁod9%

§86.173. Sub%equent to: the adoption of these bond release regulations,,
Non=Coal SMCRA was enacted into law- and became effective on February 19, 1985..
Section: 9(j) of Non-Coal SMCRA, states that:

Subject to the public notice requirements in
section 10, if the department is satisfied that
the reclamation recovered by the bond portion
thereof has been accomplished as required by
this act, it may, upon request by the permittee,
release, in whole or in part, the bond according
to: the reclamation schedule and: criteria for
release of bonds set forth in: regulations
promulgated hereunder. No bond shall be fully
released until all requirements of this. act are
fully met. Upon release of all or part of the
bond and collateral as. herein provided, the
State Treasurer shall immediately return to the
operator the amount of cash or securities
specified therein. ,

(footnote omitted)

However,.retognizing;the~necessary period of transition between regulation. of’
non-coal operations under SMCRA and regulation under Non-Coal SMCRA, §24 of’
Non-Coal: SMCRA provided that regulations promulgatéd under SMCRA would: be:
applicable to non-coal operations. until new regulations were adopted: under:
Non-Coal SMCRA. Consequently, whether'Thompsoﬁ:and Phillips’s operation was a.
coal mine:-or a clay mine, its application for bond release would be evaluated
under the same standards, i.e.; 25 Pa.Code §§86.170-86.172.

In revigwing a request for bond release, the Department is required
by: 25. Pa.Code §86;l71(f)(1):to:consideb:

(i) Whether the permittee has met the
criteria for release of the bond under §86.172.

(ii) Whether the permittee has satisfactor-
ily completed the requirements of the reclama-
tion plan, or relevant portion thereof, and
complied with the requirements of the law, the

requlations promulgated thereunder, and the
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conditions of the permit, and the degree of
difficulty in completing any remaining reclama-

tion, restoration, or abatement work.

(iii) Whether pollution of surface and sub-
surface water is occurring, the probability of
future pollution or the continuance of any
present pollution, and the estimated cost of

abating pollution.

(emphasis added)

In the matter before us, the Department contends that its refusal to grant
Thqmpson and Phillips’ Stage II bond release was not an abuse of discretion
because of discharges of AMD from Thompson and Phillips’ operation in viola-
tion of the applicable regulations and’the terms and conditions of its MDP.
Since the Department is authorized to withhold bond release for these reasons,
our only task is to determine whether there are any disputes of material fact
concerning the Department’s allegations of violations of the terms and
conditions of Thompson and Phillips’s permit and the applicable regulations.

The MDP issued to Thompson and Phillips contains specific conditions
relating to water quality. Standard Condition No. 10 prohibits the discharge
.. of mine drainage if the pH is less than 6.0 or greater than 9.0, while
Standard Condition No. 11 forbids the discharge of mine drainage with an iron
concentration in excess of 7.0 milligrams per liter (mg/1).

In support of its motion for summary judgment, the Department offered
the affidavit of James McDonald, a Department Surface Mine Conservation
Inspector, who stated that Thompson and Phillips constructed ponds to collect
and treat a discharge, but that on or about April 28, 1986, it ceased treating
water emanating from the discharge, despite the fact that discharge continued.
The Department also proffered the affidavit of Mr. McDonald, as well as the
affidavits of Jeffrey Smith and Wayne McGinness, to establish through sampling

results that discharges from the Thompson and Phi]]ips site did not comply
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with the pH and iron limitations in Thompson and Phillips’ MDP. The one
sample taken by Mr. McDonald on April 28, 1986, at or about the time of the
Béﬁéxtment*snMéy»ﬁ, 1986, letter which is at issue here, indicates a pH of 3.2
and an iron concentration of 83.0 mg/1, both far in excess of the app11cabTe
perm1t Timits of 6.0-9.0 for pH and 7.0 mg/1 for iron. Addltlenallykmm
response to Interrogatory No. 25, Thompson and Phillips fndicatedithai:d
dﬁScharge.on the southwesterly side of the site existed and was poTIUtfdnaIr
the timeframe of the interrogatories was from 1960 to the present (i.e., the
date of the responses, November 30, 1987.) Since Thompson and Phillips did
not contest‘Mrr McDonald's affidavit and acknowledged the existence of a
pollutional discharge, we must conclude that it was in violation of its MDP.

) Having a]ready concluded that Thompson and Phillips is liable for any
d1scharges from its operation and now f1ndnng that there is no dispute
that Thompson and Phillips was. in violation of its MDP, we find that the
Department properly denied Thompson and Phillips’ bond release request under
25 Pa.Code §86.171(f)(1). Therefore, the Department is entitled to judgment

as a matter of law and we will sustain its denial of bond release.
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ORDER

AND NOW, this 9th day of February, 1990, it is ordered that the

Department of Environmental Resources’ second motion for summary judgment is

granted and the appeal of Thompson & Phillips Clay Company, Inc. is dismissed.

DATED:

cc:

bl

February 9, 1990

Bureau of Litigation
Harrisburg, PA
For the Commonwealth, DER:

Martin H. Sokolow, Jr., Esq.

Michael Heilman, Esq.
Central Region

For Appellant:

Anthony P. Picadio, Esq.
SHERMAN & PICADIO
Pittsburgh, PA '
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COMMONWEALTH OF PENNSYLVANIA

ENVIRONMENTAL HEARING BOARD
101 SOUTH SECOND STREET
SUITES THREE-FIVE
HARRISBURG, PA 17101 M. DIANE SMIT}
717-787-3483 SECRETARY TO THE BQ
TeLECOPIER: 717-783-4738

GORDON AND JANET BACK EHB Docket No. 87-177-W

COMMONWEALTH OF PENNSYLVANIA
DEPARTMENT OF ENVIRONMENTAL RESOURCES

v. :
; Issued: February 9, 1990

~ OPINION AND ORDER SUR
MOTION TO PRECLUDE EXPERT TESTIMONY

Synopsis

A motion to preclude expert testimony as a sanction for failure to
identify a witness in response to a request for production of documents and
failure to prepare and provide a report concerning the substance of testimony
is denied. The proper vehicle fbr ascertaiﬁing such information is written
interrogatories and the moving party failed to utilize it.

OPINION

This matter was initiated by Gordon and Janet Back (Backs) with the
May 4, 1987, filing oan notice of appeal seeking review of a March 31, 1987,
order issued to the Backs by the Department of Environmental Resources
(Department). The order alleged that surface and groundwaters at or near the
Backs' residence in Nether Providence Township, Delaware County had become
contaminated with fuel oil as a result of a rupture in the Back's fuel oil
tank. The order directed the Backs to undertake various remedial measures to

contain and eliminate the oil contamination.
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By order dated September'Z,,1988,\the matter was scheduled for a
hearing on the merits on January 30 and 31, 1989. In responsé‘to a request
f;gﬁ the‘Backs;:a view of the*premises=was conducted on October 14, 1988. The
héafing on the merits was canceled in résponse to a January 25,.1989, request
'frqm the Departﬁént, which was~assehted‘tofby the Backs. The basis of the
Départment's.fequest was that sampling of Beatty Run, the stream running
through the Backs' property, would be conducted in April, 1989, and that the
mafter could become moot as a result of the sampfing. fhevDépartment,
somewhat belatedly, obtained the samples and, as a resu]t, the parties engaged
ih;sett]ement discussions. The settlement discussions did'not pr0ve'fruitfu1;
and the Backs requested that the hearing on the merits be rescheduled. The
Backs filed a motion to ]imitfiSSués‘bn vaember 24, 1989; and the Board
granted the mo%?on in part on November 30,13589, limiting the issues to
‘whethek‘oil-sbaked soils existed on the Backs;vproperty, the nature of the
site's geology, ;he nature and extent of -any migration of oil from the subsur-
face to Beatty Run, and the reasonableness of the remedial measures directed
by the Department. A hearing on the merits was scheduled for December 1,
1989, but instead of presenting testimony, the parties engaged in sett]ément‘
negotiations which again proved to be unsuccessful. By an order of the Board
dated January 9, 1990, a hearing on the merits was rescheduled for February 14
and 15, 1990.

Preséntly before the Board for disposition is the Back's motion to
preclude the expert testimony of Robert Day-Lewis, a Department hydrogeologist.
The Backs contend that the Department's failure to identify Mr. Day-Lewis as a
witness in response to the Backs' June 24, 1987, request for production of
documents is grounds for sanctioning the Department by prohibiting Mr.

Day-Lewis' testimony. Additionally, the Backs assert that the Department's
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failure to provide them with a report of his investigation into the poliution-
al incident alleged to have taken place on the Backs' property is prejudicial
to them, since they are unable to determine the nature of Mr. Day-Lewis'
testimony.

The Department responded to the Backs' motion by arguing that a
request for production of documents is not the proper vehicle for ascertaining
the identity of witnesses, that the Backs had notice of Mr. Day-Lewis' involv-
ment in the matter since at least July 9, 1987, and had never sought to serve
interrogatories concerning his involvement; and that Mr. Day-Lewis was
identified as an expert witness in the Department's November 13, 1987,
pre-hearing memorandum. As for the Backs' contentions that the Department
should provide it with a report concerning the nature of Mr. Day-Lewis' testi-
mony, the Department asserts that since Mr. Day-Lewis is a party expert, he is
under no obligation to prepare an expert report.

We can find no support in the Pennsylvania Rules of Civil Procedure
for the proposition that a party is required to identify witnesses in response
to a request for production of documents. The proper vehicle to secure such
information is through the service of written interrogatories. Thus, we can
hardly sanction the Department for its failure to identify Mr. Day-Lewis, or
any other witness, in its response to the Backs' request for production of
documents. Similarly, we can find no authority for the contention that Mr.
Day-Lewis must prepare a report concerning the nature of his testimony and
that the Department must provide it to the Backs.

As for the Backs' assertion that they would be prejudiced by Mr.
Day-Lewis' testimony because they are unaware of its nature, we find that
claim to be groundless. The Backs were put on notice that Mr. Day-Lewis would

be a witness when the Department filed its pre-hearing memorandum in November,
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1987. Indeed, the Backs' dep051t1on of Ruth Plant, ‘the Department inspector,
%h?May, 1987,%§hou1d;have;put them on notice of Mr. Day-Lewis" 1nvkoemeﬁt in
7th§s»matter Yet, the Backs made*no attempt ‘to dﬁscover thé nature of Mr.
1989 when ‘they served interrogatories. We can: hard]y penalize ‘the Department
1for the ‘Backs' fa11ure to ‘pursue d1scovery Consequently, we;must deny ‘the
qucks ‘motion.
ORDER
AND "NOW, this 9th -day of February, 1990, it is ordered ‘that the

;Backs ‘motion to preclude the expert ‘testimony of Robert Day-Lewis ‘is denied.

'ENVIRONMENTAL HEARING BOARD

aAdm1n1strat1ve Law . Judge
‘Chairman

‘DATED: February 9, 1990

cc: Bureau :of Litigation
Harrisburg, PA
For the Commonwealth, DER:
Janice V. Quimby-Fox, Esq
‘Eastern Region
'For -Appellant:
‘Peter E. Kane, Esq.
Philadelphia, PA

b1
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD
101 SOUTH SECOND STREET
SUITES THREE-FIVE
HARRISBURG. PA 17101 M. DIANE SMITF
717-787-3483 SECRETARY TO THE BO.
TeLECOPIER: 717-783-4738

WHEATLAND TUBE COMPANY

EHB Docket No. 87-061-E
(Consolidated)

V.

COMMONWEALTH OF PENNSYLVANIA
DEPARTMENT OF ENVIRONMENTAL RESOURCES : Issued February 14, 1990

OPINION AND ORDER
SUR WHEATLAND TUBE COMPANY'’S
PETITION FOR RECUSAL

Synops is

Grounds for recusal of a Board member are not shown where all that is
alleged is that the Board member represented DER nearly four years ago in
talks with this appellant on issues at most only peripherally related to those
arising in this appeal. Recusal is granted solely because in my opinion
based on the facts in this case, the interests of our judicial system and its

appearance of impartiality are better served by recusal.

OPINION
This appeal arises from the issuance by the Department of
Environmental Resources ("DER") of an NPDES Permit to Wheatland Tube Company
("Wheatland") on January 20, 1987. Wheatland filed its appeal with us on
February 19, 1987. Thereafter in October of 1987 DER issued Amendment No. 1
to this permft and on November 11, 1987 Wheatland appea]ed‘the amendment at
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figcke% No. 87-475-R. The two appeals were consolidated at thﬁs~dbckkt:ﬁumber
Q&%ﬁur\ﬂrder &¥«January 11;.1988 and handled-byzformer Board hember NTTTiamme
Roth, until he left the Board in 1989. Thereafter on 0ctobefA30, 19895 in
anticipation_th&f, having been confirmed, I would soon join the Board, the
Board’s Chairman;issued an Order reassigning this case to me for primary
handling.

- By letter dated November 11, 1989, counsel for Wheatland wrote to the
Board’s Chairman asking that this case be reassigned because Wheatland alleged
that I had in the past represénted DER vis a vis Wheatland as to certain.
aspects of this matter. By Order dated November 21, 1989, after explaining to
Wheatland’s counsel that reassignment for hearing would not eliminate my vote
.oﬁ»any final adjudication of this dispute by the Board, I denied the request
for reassignment and directed Wheatland and DER to seek recusal, if counsel
for either party believed there fs reason for me to consider whether I should
recuse myself from further participation in this case. Wheatland and DER were
directed to address certain specific issues in any petitions for recusal they
would file and to file them by December 22, 1989.

‘Counsel for DER responded to:my Order by letter saying DER had not
been seeking recusal and would not be filing any such petition.

On December 22, 1989 Wheatland filed a Petition for Recusal.l DER
was duly notified and given the opportunity to respond thereto. By letter

filed with us on January 8, 1990, DER advised us it would file no response.

1 The petition filed by Wheatland did not address all of the issues
Wheatland was instructed to consider by this Order, but we must consider it
regardless of this failing because of the nature of the issue it raises.
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The issue raised by Wheatland’s Petition is thus ripe for resolution.? At
issue in the instant appea1 are eff]uent limitations set by DER’s Bureau of
Water Quality Management for various waste constituents at various points of
discharge from Wheatland’s plant and a requirement that Wheatland prepare a
"Toxic Reduction Evaluation" and submit it to DER. Initially it should be
observed that Wheatland does not suggest I appeared in this or any other
proceeding 1nvo]ving_Hheat1and before this Board or in any court. Wheatland’s
Petition also does not offer any evidence to suggest I participated in any
fashion in setting the effluent limitations ultimately inserted by DER in this
permit. Indeed the Petition’s attachments and the various other pleadings
filed here show that these effluent limitations were not established by DER
< until after I had ceased répresenting DER in any capacity. According to
Wheatland’s Notice of Appea] and its Petition, the permit was issued over a
year after I ceased representing DER and reentered private practice.
Wheatland’s Petition also seeks recusal at least in part on the
- basis of my former role with DER, citing cases like Scalzi v. City of Altoona,
111 Pa.Cmwlth. 449, 533 A.2d 1150 (1987). Cases such as Scalzi v. City of
Altoona, supra, Gardner v. Repasky, 434 Pa. 126, 252 A.2d 704 (1969) and their

progeny all deal with recusal because of comingling of prosecutorial and
adjudicatory functions. All of this group of cases concern situations where

these roles are intermingled in some fashion in one person. For example, in

FR&S, Inc. v. Department of Environmental Resources, 113 Pa.Cmwlth. 576, 537

2 No hearing has been scheduled on this Petition because no hearing was
requested and because for purposes of this opinion and order, the factual
allegations set forth therein and evident from the other pleadings are assumed

to be true. Municipal Publications, Inc. v. Court of Common Pleas of
Philadelphia County, 507 Pa. 194, 489 A.2d 1286 (1985).
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A. 2d 957 (1988)” aff’d ___ Pa. ___ 560 A.2d 128 (1989) (cited by Wheatland),
concern was vo1ced where an attorney res1gned from DER to immediately
undertake the ro]e of Chairman of this Board. Here, Wheatland’s Pet1t1on
conveniently overﬁooked,the fact that nearly four years e]apsed between my
resigning from DER and my taking this position with the Environmenta1 Hearing
'Board. Such a distance in time between\these two ro1es prevents a question as
ﬁto appearance of bias or lack of impartiality from arjsing based upon
fcomingling. Gateway Coal Company v. DER (Docket Nos. 76—16358 and 77-051-B
is;ued February 8, 1978).3 None of the cases cited in Wheatland’s Petition
and none of those which I have found in my research have ever gone so far as
to:say under the circumstances in this case there could be any valid
commingling claim.4

Despite,fhese facts, Wheatland contends recusal is appropriate
because before I fesigned as an attorney for DER, I represented DER in
negotiations with Wheatland aimed at resolving Wheatland’s Tack of either
treatment or permits for several sewage and industrial waste discharges fromi

this plant.

3 That Opinion was not published by this Board in 1978 when it was
issued, for reasons which are now unknown. It is very well written and should
be instructive for all attorneys who may think about raising recusal in the
future; accordingly, I attach a copy of it to this Opinion so that it will
appear of record in the future.

4 1n 1988 The Environmental Hearing Board Act, Act No. 94, P.L. 530 was
approved by act of the Legislature. By this Act the Board became wholly
independent from DER, thus eliminating any comingling issue under Canon 3. I
have not dealt with th1s Act in writing the above but note it in pass1ng and
observe that Wheatland’s Petition also failed to address this statute’s impact
on this argument
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A review of the documents and affidavits submitted in support of the
Petition makes it clear that indeed in the period from 1983 through 1985 I was
one of several DER personnel who met with and corresponded with
representatives of Wheatland about the various discharges.5 These documents
and affidavits attached to Wheatland’s Petition show my involvement was aimed
at securing commitments from Wheatland to abate the discharges by serially:
1)\studying these discharges well enough to know their volume and effluent
characteristics, 2) applying for NPDES Permits for the discharges, and 3)
assuming permits would be issued, installing the treatment equipment needed to
bring the discharges into compliance with the permits’ effluents Timitations.
Finally, Wheatland’s Petition does not assert that the commitments I sought on
DER’s behalf were even given before I ceased to serve as DER’s counsel in
these talks. Thus my role, if the horse still comes before the cart, was to
develop the horse, whereas the instant appeal is as to the shape of the cart.
Wheatland’s petition comes down to my participation in talks aimed 1) at
securing a schedule from Wheatland for its submission of the application for
the permit, which permit is now under appeal and 2) discussions of effluent
limitations that might apply when and if DER issued such a permit. The
distinction between the such meetings and Wheatland’s challenge to numbers in

the permit now before me four years later, are enough to make it clear that

5 Wheatland’s Petition seriously miscasts the meetings between it and DER
as "enforcement proceedings." It is clear from Wheatland’s Petition that no
proceedings had been commenced, but rather, there were meetings aimed at
dispute resolution to avoid any proceedings. Meetings do not become
enforcement proceedings merely by Wheatland choosing to call them that now.
The same is true of the mischaracterization of my actions as: "Judge Ehmann’s
prior representation of DER in connection with the permit now on appeal.”
(Petition, Page 11). In fact, elsewhere in its petition Wheatland admits
there ?ever was representation as to the permit now on appeal. (Petition,
Page 8).
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there was nothjng improper‘jn the Board Chairman’s assigning this case to me
fo%ihearings. : o | _

Our inquiry does not end here, however. Canon 3c of the Code of
Judiciai Conduct States: "A Judge should disquality himself in a proceeding
jﬁ which his impartiality may reasonably be questioned...." The cases
‘interpreting thfs Canon make it clear the Canon is to be read so that Caﬁon 3¢

‘suggest recusal may be appropriate where a Board member’s impaftia]ity could

be questioned by a reasonably neutral observer. FR&S, Inc. v. Department of

Eﬁyironmenta] Resources, supra,; Municipal Publications, Inc. v. Court of
Common Pleas of Philadelphia County, supra. I am not convinced by this party
Titigant’s urging of recusal that my impartiality could reasonably be
quéstioned especially since such a 1itigant is not a reasonably neutral third
party. I heverthe]ess am recusing myse1f in this matter. My reasons therefor
are that Wheatland has raised this issue and its 1awyers must feel strongly
about it or they would not raise it. Secondly, I clearly had direct contacts
with Nﬁeat]and on DER’s behalf as to preliminary cdncerqs with abatement of
some of this plant’s water pollution problems, (although not the DER decisions
in question here). Finally, in my opinion‘it serves the courts, this Board
and our overall system of justice better in these particular circumstances, if
I recuse myself. |

Accordingly, since I have elected recusal in this case, I enter the

fo]]owing Order.
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ORDER
AND NOW, this 14th day of February, 1990, Board Member Richard S.
Ehmann grants the Petition of Wheatland Tube Company and recuses himself in
this case.

ENVIRONMENTAL HEARING BOARD

"4& CHARD S. EHMANN

Administrative Law Judge
Member

ORDER
AND NOW, this 14th day of February, 1990, in light of the recusal of
Richard S. Ehmann in this case as set forth in the foregoing Opinion and
Order, the above-captioned matter is transferred for primary handling from
the Honorable Richard S. Ehmann to the Honorable Joseph N. Mack. A1l future
filings with the Board must include Docket No. 87-061-MdJ.
ENVIRONMENTAL HEARING BOARD

F¥legere 4%4;¢f?¢6¢2r%ég_
MAXINE WOELFLING

Administrative Law Judge
Chairman

DATED: February 14, 1990

cc: Bureau of Litigation
Harrisburg, PA
For the Commonwealth, DER:
Ward T. Kelsey, Esq.
Western Region
For Appellant:
Jacob P. Hart, Esq.
Philadelphia, PA

rm
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Teoved

MZ}.

. COMMONWEALTH .OF PENNSYLVANIA

ENVIRONMENTAL HEARING BOARD

‘. Blackstone Buildlng .
First Floor Annex '
" 112 Market Street
Parrisburg, Penagylvania 17101
(717) 787.3483

GA:PE.WAY COAL COMPANY ' ‘ .. Docket No. 76-163-B and
- ‘ : 77-051-B
_ v. ' : ' ‘
; ‘COMMONWEALTH OF PENNSYLVANIA ) _ : : .

'DEPARTMENT ‘OF ENVIRONMENTAL RESOURCES

OPINION AND ORDER

Appellant, ‘Gateway Coal Company ;(Gatewa&) has, by motion, requested
that the Envimmental Hea.ring Board reassign two cases pending before the

'+, - Board and docketed at EHB Docket: Nos. 76-163-C and 77 051-B frem Menber Burke

o "to anothet Member of the Boaxd. Both cases involve appeals by Gate»ay Coal
Company from actions of the Depart:nent of Environmerital Rasources (DER), through
o | its Commissioner of Deep M;ne Safety, under the provisions o.‘. the Pennsylvania
‘ Bituminous Coal Mine Act, the Act of Ju_ly 17, 1961, PL 659, as amended,
‘ 52 P.S. §701. o ‘

This ‘opinion is written by Member Burke ae'we believe that a motion
iquestioning the impropriety of & Board Member should :be initially ‘addressed by ‘,_."'
‘that Memor. | ‘ '

Appellant asserts that a reassignment is necessary tos: "e’li.;ninatue
the poesibility -of bias against Gateway or a violation of its right to' )
procedural due pmcess ) to avoid a violauon of the spirit of the Code of .

i Judic:.al Conduct and to avmd the appearance of bias and impropriety”.
o " 2ppellant bases its motion on Member Bm:ke 8 prior employment as

S "an Assistant Attorney General for the DER. In :.ts moticen, appellant contends

‘ :that Menber Burke sexved as an Assistant Attorney General for the DER prior

' to his appoir{UI\ent'm the Environmental Hearing Board, that both appeals were

" filed with the Board by: Gateway at a tima when Member ‘Buxke was an Assistant

. Attomey General, and Lhat counsel for DER in both -cases , Dennis W. Strain, Esquire,
was a fellow cmployee of Menbor .Burke in the Bureau of Litigation, Western

. : : ¥ "
Enforcement Field 8ffice and shared office and other facilities with Member Burke.

125




. Appellant further continues that Member Burke, while ha was an Assistant
Attormey General, represented the DER againgt Jones and L‘authin Steel
Corporation, a company "affiliated" with Gateway, in matters before this
‘Board at Docket No, 73-345-8. | |
Alﬂlough Appellant requests the "reassigrment of these cases for
handling”, we believe that Appellant is, in reality, réqueét:l.hg ﬁuat '
Mamber Burke be disqualified from any participation in the two cases. ALl
adjuqications are entered by the full Board rather than by indi'vidual members.
Thus a xeassigrment alone would not affect the requisite participation of Mamber
-Burke in the ultimate adjudication of these appeals.
The goveming statute is Canon 3C of the Code of Judicial Conduct,

adopted by the Supreme Court on November 21, 1973. The relevant portion of
" the Canon states: ‘

-

(l) A judge should disqualify himself in a proceeding
in which his impartiality might reasonably be

‘quastioned, including but not 1i.mited to instances
whera: '

(a) he has a personal bias or prejudice concerni.ng
a party, or personal knowledge of disputed
evidentiary facts concerning the proceeding:
(b) he sarved as lawyei; in the mattex in controversy,

or a lawyer with wham he previously practiced

law served during such association as a lawyer

concerming the matter, oxr the judge or such

~ lawyer has baen a material witness concerning it.
Alt:hough thexe may be legitimate dispute on whether or not the Code of
Judicial Conduct applies to Members of this Board, we will proceed on the
4.assumption that it does apply. The provision titled "compliance with the Code
of Judicial Conduct" states in part: "Anyone, whether or not a lawyer, who i:s
1
an officer {Jf a judicial systom porforming judicial functions, including an
officer such as a referee :Ln bankruptey, special xﬁaster, court camissioner, or
‘ j;'mgistrate is a judge for purposes of this Code" N
Appellant also cites vanous cases m & memrand\m of law submitted
.,Snmltaneous with its motion for the proposition that Manber Burke's handling

" of the two appeals would depnve Appellant of procedural due process. Howaver
" hone of the cases cited by Appellant are relevant to the facts of these appeals. .
The cases, Gardner v. Reposky, 434 Pa 126, 252 A2d 704 (1969) + Commorwealth v.
~ American Bankers Insurance Company of Flbrida, 26 Pa Commonwealth Court, 189
363 A23 874 (1976), Horn v. Tounship of Hilltoum, 461 Pa 745,

[

337 A2d 858 (1975) and Donner v. -Déz.min{;tan Civil Servics Camniseion,

* Inithough the Doard is not considered a part of the judiciary, it does perfom a
quasi-judicial function. T g
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3 pa, Comonégalth Ct., 263 A2d 92 (1971), all relats to the comingling.
of the prosecutorial and judicial functions of an administrative agex;cy.
The prmcn,ple stated by all the cases is that the same person cannot. be
prosecutor and judge. In American Bankers Insuranae Campany of Florida,

" gupra, a case quoted e.xtansively by )\ppellants, the counsel for tha Department
of Insurance was the direct subordinate of the hearing examiner. The Cmnbn-
wealth Court held that the prosecutorial and adjddidatoq' functions Aof‘ the
Depa.runent c}f Tnsurance wexe insuffic':ie.ntly'isolated frcm each other ‘and '
therefore ‘a showing of actual bials«:ér prejudice on the part of the f\eari;}\g'

‘ examiners nced not be shown to establish a lack of procedu.ral due process, but
will be presumed from such a cmmingling of functlons. However, Gatenay,
in the prosecution of these appeals, does not have to contend with a mﬁning»ling-
of prosecutorial and adjudicatoxy functions, Sections 472 and 1921-A 61? the
Adninistrative Code of 1929 Act of April 9, 1929, P.S. 177, as amended,

, 71. P.8. SSJ. et saq, provide for a-separate entity, the: Environmental Heariﬁg:

B

; Boa.nd to adjudicate actions of tha DER. The Commonwealth Court. in

Comonwealth of Pennsylvania, Departmant of Environmantal Resourzss v. United
Stataa- Steal Corporation, 7 Pa. Coamonwealth Ct, 429, 300 A2d 508 (1973),
ruled that the statutorily rexjuired procedure for adjudica.toxy appeals
from actions. of the DER ccmpof}:s with due process requirements; Merber Burke
has had no involvemant with DER's prosecution of fhese appeals and has no
knowledge of the facts dehors the record, Thereforé, sinca there is no
exercise of dt;al control over the prosecutory and adjudicatory f\}nctions,
these cases do not evince the appearance of blas or impropriety and the
resulting depnvation of due process, prohibited by the Courts in Gardnsr v,
Repoaky, aupra and its progeny.
‘ The effect of noncoarpliance with Canon 3C of the Code of Judicial
: "::', .. Conduct by a j_ﬁdge is & recoqnendation of sanctions by the Judicial Inquiry
. and Review Board to the Pennsxl_vania Supreme Cowrt. Also, a violation of |
Canon 3C which results in the appeaance of bia’;s» constitutes a denial of dua
. procest of law. See Commonwealth Coati;ga "Corporation v. Continental Casualty,
393 U.5. 145, 89 S. Ct. 337, 21L B4, 24 301, 37 L.W. 4038 (1968).
Appellant argues that Mawber Burke's representation of the DER

while he served as an Assistanl ALLorney General againsﬁ Jones and Laughlin
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Steel Corporation, a company affiliated with Gateway, in v‘ariousl matter:s
including an appeal pending at EHB Dockat No. 73-345-B, might reasonably
cause his impartiality to be cquaestioned. We disagree. All involvement by
Member Burke with those matters was, of course, terminated upon his
resignation from DER. Also, none of those matters are even tangentially '
ralated to these appeals. For axample, the subject matter of the pending
appeal at FHB Docket No. 73-345-B is pur«pliance by Jones and Laughlin with
the Pennsylvgnia Air Pollution Control Act, whereas the present appeals relate
to the obligations of Gateway under the deep mine safety aspects of the
Pennsylvania Bituminous Coal Mine Act, suprq. Since there is no xelationship
between the Jones and Laughlm cases and these appeals and no connection
exists between Mx, Burke's prior xepresentation of DER and his duties as a
Board Member, we helieve it to be unreasonable to suppose the existence of
disqualifying bias on such grounds. The resolution of these appeals will not

. aven remotely affect his personal or pecuniaxy interest, Even in a criminal

- :.flll:‘{'case, the fact that a judge prosecuted an accused for other offensea while ha
' was 3 distnct attorney is'not a ground for disqualification. 46 Am Jur 24

5197, p. 221 (1969). See alsp In re Grand Jury Investigation, 486 F. 2d 1013,
(3a Civ. 1973), Coodspeed v, Bsto, 341 F. 2d 908, (5th Civ, 1965), Gravenmier v.
United States, 469 F. 2d 66, (9th Cix. 1972) and United States v. Vasilick,
160 F.24 631 (3rd Cir. 1947). In Fialer v. United States, 170 £,24 273,
(D.C. Cir. 1948) a charge of personal bias was found inadequate, evan though
it alleged the following Ifacts: the judg'e", as an Assistant Attorney Genaral.,
had directly assisted FBf inquiries into the activities of alien conmunists, :
including the litigants; the judge was a parsonal friend of the FBI Dlrecbor
‘and the jud‘ge, ina prior capacity, had sponsored legislatlon for the

. deportatlon of alien communists.

Since Mamber Burke never, participated either of record or in any

" ‘capacity as a 1awyer in either of the appeals, and since he has no knwledga
of the disputed evidentiary facts, these provisions of Canon 3C are not applicable.
o Appellant also argues that M;er‘rber Burke's sexvice as an Assistant .
Attorney General and consequently a fellow employee of Attofney Strain duxing
the period of time when these appeals were pending with DER constitutes grounds
for his d;squalx.ficanon. )

ey
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Canon. 3C requires diséualificati'on of a judge when a lawyer with
whem he prev:.ously practiced law served during such association as a lawe.r
ooncexning. the rnatter John: P, Frank, a leading commentator on the subject,
states in his artlcle, Commentary on Disqualification of Judges - Canon 3C,
1972 Utah Law Review, 377, that ..."this provision is simply a manifestation
of the genaral rule that a judge shall not hear cases which he handled as a
lawer. This view has been expressed in a federal statute which provides
that a. justxce shall be dmsq\:ahfied in any matter in vhich he or his firm have
been' comsel”, Id at 381, All menbers of a law firm ara viewed as being in the
sama position as the attorney chosen by the fimm to handle the case. Chromulak v..
Caroia, 44 DsC 2d. 334 (1968); Laskey Brothers of Wes.t- Virginia, Ina. v. .
Harner Brothers Picturés, 224 F. 2d 824 (24. Cir. 1955), cert., dented,
350 U.S. 932 (1956) , Handelman v. Weiss, 368 ¥. Supp. 258 (S.D.N.Y. 1973).

In 'Obinidns 72 and 49, the Camittee on Professional Fthics of ‘the American

:.., Bar Association held that the relations of partners in-a law £ixm are such

. that neither the firm nor any menbers or assoclates thereof, may accept any'
profeésion'al employment which any member of the f£imm cannot properly accept.
ABA Opinions 49 (1931) and 72 (1932)°

H0wever, a govemmnt attorney is not vmwed as having t:he same
relationship with fellow employees as an attorney with a private firm. The
Canrentary following Canon 3C(1) (b) explains how the provision applies to a
judge who was formerly employcd by a goverrment agency.

' "A lawyer in a goverrmental agency does not necessarily
have an association with other lawyers employed by that
agency within the meaning of this subsection: "a judge
formerly employed by a governmental agency, however,
3 should disqualify himself in a proceeding if his
" impartiality mght reasonably be questmnad because of
-such association', .

The determining factor on disqualification fox a formar government:

_attomey is the extent or degreé of contact he had with the case before being
appointed a ‘judge.

In Laird v, Tatum, 409 U.5. 824, 93 6.Ct. 7, 34 L B4, 23 50 (1972),

. where the Supreme Court, by a 5 to 4 vote, ruled that no justiciable issuve

was raised by plaintiff's seeking to en'join domestic milltary surveillance,

Justice William Rehnquist was requested by motion to recuse himself frem
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participation in the matter because of his connection With the case when
he was with the Justice Department. Justice Rehnquist did not formally
participata in the preparation of briefs or pleadings on behalf of the
government, He 4id, however, serve as a witness ‘for tha Justice Dapartment
on the issue of the constitutionality of government surveillance bafore |
- the 'S'ubccnmittee c;n Constitutional Rights of the Senate Judiciary Camittee,
'at; which time he made séecific re'ference to the facts of the Laird case.
He also submitted a memorandum of law to the Subcammittee in which he defended
his Ct;ntention that surveillance activities such as those in L_aird are
constitutional, B
Despite his involvement with the Zaird case before his appointment
to tha Supreme Court, Justice Rehnquist did not disgualify himself when the
Supreme Court heard the case. In_itially, he agreed that a judge who is a
former Justice Depariment official is disqualified i£ he signed a pleading
or brief or if he actively participated in any case even though he did not
' "sign a pleading or brief. He then decided that “‘éiné:e Y did not have even
;m advisory role in the conduct of the case of Laird v, ‘.’l'atum, the application
of such a role would not require or authorize disdualifiéatinh here."
1d, 409 V.S. 824 at 830. . '
Justice Rehnquist also examined his role in light of the portion
‘of 28 U.5.C.A. §455 which requires disqualification where the judge "is so
related to, or connected with any party or his attorney as to render it
improper, in his opinion, for him to sit on the trial,‘ appeal or other
proceeding therein”., Justice Rehnquist _ooncbluded that:
b " T have no hesitation in concluding that my total
lack of connection while in the Department of Justice
with the defense of Laird v. Tatum does not suggest
discretionary disqualification here because of my
previous relationship with the Justice Depaytment.
Id 409 U.5. 824 at 831, ‘
. While Justice Rehnquist. grounded his. decision on the require:\'ehw
of 28 U.S.C.A. §455, he séted that.: "Six'mce I do not read these particular
provisions (the draft of stmd#ds of judicial conduct adopted by a comnittea |

of the american Bar Associatior}z) as being materially different fxom the

-%\Rhough the Code of Judicial Conduct had not been adopted by ABA's
House of Delegates prior to Justice Rehnquist's participation in Zatrd,
it had_bt::cn prepared and adopted by the Special Comittee on Standards
of Judicial Conduct and made available o the public by May, 1972.
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COMMONWEALTH OF PENNSYLVANIA

ENVIRONMENTAL HEARING BOARD
101 SOUTH SECOND STREET
SUITES THREE-FIVE
HARRISBURG. PA 17101 M. DIANE SMITH
717-787-3483 SECRETARY TO THE BOA
TeLecoriER: 717-783-4738

FREDERICK EYRICH and HARLAN J. SNYDER
v : EHB Docket No. 88-013-R
COMMONWEALTH OF PENNSYLVANIA :

DEPARTMENT OF ENVIRONMENTAL RESOURCES : Issued: February 16, 1990
and OLEY TOWNSHIP, Permittee :

OPINION AND ORDER SUR
DER MOTION TO DISMISS

Synogsfs

DER's Motion to Dismiss this appeal based upon the contenfion that
there was no "deemed approval” under 25 Pa. Code §71.16(d), is denied. A
deemed approvaT occurred because DER failed to address Oley Township's
proposed supplement to its Official Sewage Plan within 120 days of its
submission to DER. 'There was no waiver of this 120 day review period by the
developer because the developer took no actions whatsoever on this supplement
during the 120-day period.

OPINION

This convoluted matter began on January 19, 1988, when Harlan J.
Snyder and Frederick Eyrich (collectively "Eyrichs”) appealed to this Board
from DER’'s failure to act within 120 days on a plan revision as allegedly
required by 25 Pa. Code §71.16. The plan revision does not belong to Eyrichs
and is not for their property but for property owned by Marjorie J. Helfferich
("Helfferich”), to be developed as High Knoll Estates, which property is
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located in Qley Township in BérkS‘County. Accofding to Eyrichs’ appeal, Oley
TQwéship (”Ole&”) is also where Eyrichs are residents.

Oley advised this Board by letter from its solicitor dated June
20, 1989, that it has elected not to ﬁarticipate in this proceeding as to the
question of "deemed approval” discussed below. Oley takes fhié position
apparent1y evenfthough it fecognizes the fact thatkit is a party. Oley is a
pafty by virtue of 25 Pa. Code §21.2 because of the fact that it is Oley which
made the submission of the prdbosed supplement to its own Official Sewage
Facilities Plan for the Helfferich property, which submission is now being
challenged by Eyréchs. By virtue of this fact under 25 Pa Code §21.2.

The oh]y peréon interested in this matter who has not appeared or
iﬁférvened by coqnsel in this case is He]fferichf |

After Eyrichs filed their apﬁeaJ, they ff]ed their Pre-Hearing
Memorandum in accordance with our Pre-Hearing Order No. 1 dated January 26,
1988. In response to Eyrichs’ Pre-Hearjng Memorandum, DER wrote to this Board
by letter dated June 15, 1988 énd advised thatvit elected to file no
Pre-Hearing Memorandum. DER’s letter took the positioh (taken routinely
by DER in third-party appeais)’that any duty to defend in this case rested on
Oley or Helfferich. ’

After receipt of the letter dated June 20, 1988 from Oley’s solicitor
saying Oley would not participate in this matter, and on June 27, 1988, we
ordered DER to advise the Board of its position regarding Eyrichs’ contentions
as to a "deemed approval” of Oley’s supplemnent. On September 1, 1988 DER
filed a Memorandum of Law on this matter which contained a Motion to Dismiss
this appeal on the theory that since there had been no "deemed approval” of
the supplement by DER, there was nothing to appeal from.

On September 14, 1988, we notified counsel both for Qley and Eyrichs
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of DER’s‘Motion and directed that if they wished to respond thereto, they
file their responses by October 4, 1988. O0Oley then advised us by letter of
June 7, 1989, of its decision not to respond. Eyrichs filed their response to
DER’s Motion on June 15, 1989.1 Thereafter William A. Roth left this Board
and on December 19, 1989, this case was assigned to Board Member Richard S.
Ehmann.

The issue before this Board, based on DER’'s Motion, is whether a
"deemed approval” of Oley's proposed supplement to its Official Sewage Plan
for the Helfferich property, has occurred through expiration of the 120-day
period in 25 Pa Code §71.16.

| 25 Pa Code §71.16 provides:
(d) Upon failure of the Department to approve an

official plan within 120 days of its submission, the

official plan shall be deemed to have been approved,

unless the Department informs the municipality that an

extension of time is necessary to complete review.

According to the Statement of Facts in DER's Memorandum and Motion
and the facts set forth in Eyrichs’ Pre-Hearing Memorandum, on June 2, 1987
DER received Oley’s proposed supplement. On August 5, 1987 DER advised QOley
by letter of three deficiencies in the proposed supplement (Exhibit A to
Appellants’ Pre-Hearing Memorandum). By letter dated January 13, 1988, DER
acknowledged that it had received the information addressing these three

deficiencies on August 18, 1987, but stating further DER review shows

additional information must now be submitted by Helfferich through Oley

1 In the interim period between our letter of September 14, 1988 and
Oley’'s letter of June 7, 1989, DER and Eyrichs filed a joint Motion For
Judgment On The Pleadings. When we advised the parties of our reluctance to
rule on this Motion citing Ingrid Morning v. DER, 1988 EHB 919 and suggested
alternatives to this Motion, the parties withdrew their joint motion by letter
dated May 12, 1989. As a result on May 25, 1989, we then ordered that all
responses to DER’'s Motion to Dismiss be filed by June 16, 1989.
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(Exhibit B to Appé11ants'.Pre-Hearing Memorandum).. These facts are mot
d1sputed by the- part1es |

In response to DER's letter, Helfferich’s counsel wrote to BER on
.Febhuary 4, 1988 advising that between August 18, 1987 .and January 13, 1988,
148 days had expired and thus by dperation of 25 Pa Code §71.16(d) the
proposed supplement was "deemed approved.” (Exhibit C to Eyrichs’ Pre-Hearing
Memorandum) ~In turn, DER replied on February 29, 1988 that it disagreed
with Helfferich that a “deemed approval” had occurred. CEXhibit D>to;Eyrichs’
Pre-Hearing Memorandum)

On May 6, 1988 Helfferich’s counsel advisedaDER;his-client-waujd
submit the information DER sought in its letter of January 13, 1988 so as to
avoid the expense and delays of litigation (Exhibit C-2 to DER's ‘Memorandum :of
Law). The 1etterza1$o said that in doing so, Helfferich was not abandoning
her contention that a deemed approval had occurred.

DER’s Memorandum of Law and Eyrichs’ response take neérﬂy‘identicaﬂ
positions that a deemed approval has not occurred. DER says:

1. Deemed approval nevér’begins to operate because we never received
the infonmation.We'requested.in'our.January 13, 1988 letter so the application
was not complete enough to start ‘the 120 day clock.

2. Even if DER should have acted within 120 days of August 18, 1987,
since we.afe going to receive this study from Helfferich and nonparticipating
Oley would 1ikela hydrogeo]ggic study too. Eyrich and DER both think.DER
éhou]d‘make'a final deéisjoﬁ here, and DER will make it within 120 days of
submission of this study.

3. Eyrich has toldiDER’thataOley would 1ike this study and will not
issue building permits for High Knoll Estates until DER finally decides this

issue affirmatively, so Oley's action is an implicit waiver of the 120-day
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rule.

Eyrichs’ Response says:

1. The 120-day deadline is waivable by the parties.

2. By Helfferich’s agreement to submit this information, Helfferich
has waived the 120 day provision of 25 Pa Code §71.16(d).

3. Oley waived application of the 120-day requirement to this
supplement by expressing its desire to see a hydrogeologic study of the
Helfferich property.

In plain English, no matter how Eyrichs and DER wish to change
history, by operation of 25 Pa Code §71.16(d) a deemed approval occurred as to
Oley's supplement for the Helfferich property.

DER’s memorandum concedes this when it says:

Although it may be argued that the Department had a

duty under 25 Pa Code §71.16(d) to decide that the plan

was incomplete within 120 days from its submittal, since

the municipality and developer have committed to supply

the information after the 120 day period ended, they

obviously seek a final determination from the Department
on the matter. (emphasis in original)

Having said this, DER never comes back to offer any way to overlook or ignore
its unexplained inaction.

Eyrichs’ memorandum does no better. It stétes:

"Appellants agree with the Department that there should

not have been a deemed approval in the instant matter.

Even though according to the regulations a deemed

approval would have occurred had the township or

developer refused to comply with the Department’s

requests....”
Thus Eyrichs concede the 120 clock in 25 Pa Code §71.16 had run by the time
DER wrote its letter of January 13, 1988.

Even if Eyrichs did not concede that there was a 120-day problem

- here, the materials submitted by the parties show this is so. As of August
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18, 1987 DER had Oley’s complete proposal before it. On January 13, 1988 DER
sought more information. By that date, over 120 days had passed since DER
received the information on August 18, 1987. It is no wonder that
Helfferich's counsel wrote back to DER in February of 1988 saying we have é
deemed approval and in May of 1988 saying we will give you the

hydrogeologic study to try to settle things without Titigation but without
waiving our legal defense of a "deemed approval.”

Eyrichs and DER argue Oley waived operation of 25 Pa Code §71.16.

It may be that Oley did waive it on Oley’s behalf. No one suggests that Oley
cén waive it for HeTfferich or even that Oley tried to waive it for anyone but
O]éy. Indeed except for allegations that Oley’'s alleged interest in the study
constitutes a waiver, no party even shows a waiver by Oley. Oley's Waiver, if
itudbcurred, appi{es only to Oley. It does not act as a waiver for Helfferich.
To see if Helfferich waived this regu]ation’s»app]ication we must look at her
actions and those of her counsel. -

Eyrich and DER argue Helfferich’'s waiver occurred by virtue of the
letter from her lawyer in May of 1988. Helfferich did not waive application
of §71.16’s 120-day clock to Oley’s supplement for her land. The letter from
Helfferich’s counsel, agreeing to provide the study sought by DER, expressly
reserves this defense. Nothing could be clearer. After saying Helfferich
will furnish the study, it says:

"You should be advised that by thiS action we are

not waiving or altering our position that our client has

the benefit of the deemed approval theory.... However to

avoid the expenses and delays inherent in litigation we

have encouraged our client to obtain the studijes....”

There is no way to censtrue such language as a waiver.

:Eyrichs cite us Crowley v. DER, EHB Docket No. 88-221-M (issued

January 9, 1989) and the cases cited therein in support of their waiver
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argument. That case dealt with this same deemed approval issue but its facts
are not like those in the instant matter.

As stated in Crowley v. DER, supra, it is indeed possible a waiver of

the 120 day period in §71.16 could occur where someone makes a submission to
DER and then requests DER defer its decision. The cases cited in Crowley v.
DER, supra, stand for this proposition’s application under Sections 508 and
908 of the Municipalities Planning Code, Act of July 31, 1968, P.L. 805, as
amended 53 P.S. §10508 and 10908. These cases hold that for a waiver to
occur, there must be a request for deferral of a decision and it must occur
within the period in which the review was to occur. Here there was not only
no such request but even if the May, 1988 letter by Helfferich’s counsel could
be stretched to be construed as a request for deferral (which stretches it
beyond recognition), this “request” was not made until after the 120-day
period was already over. Thus the requisites for a waiver set forth in

Crowley, supra, are not met.

Insofar as the parties read Crowley, supra, and the cases cited

therein for the proposition that a waiver can occur after expiration of the
120 period in §71.16, by virtue of actions of the allegedly waiving party
providing DER information it seeks, they are in error. The cases cited in

Crowley, supra, do not say this. None of them deals with that circumstance.

The closest one to this proposition is a footnote in In re Appeal of Grace

Building Co., Inc. 39 Pa. Cmwlth. 552, 395 A.2d 1049 (1979). A reference in

a footnote that case, which was decided on other grounds, says a waiver
occurred where a party continued to have further hearing on the merits of its
zoning appeal after the time ran and having these hearings was deemed a
waiver. Here Helfferich has not been shown to have had any formal proceedings

before Oley or DER on this supplement, Helfferich only grudgingly gave DER the
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study (after stating no waiver), and Helfferich's counsel has not participated
n this appeal in any way.2

In Crowley, supra, there were attempts by Crowley to get DER the

information it sought both within the 120 day period and apparently afterward
(though the parties there did not make a clear record on this point), which
actions were the waiver. No such attempts during the 120 day period were made

here. Insofar as Crowley, supra, is read by the parties in this case to say

that taking steps to get information for DER, after expiration of the 120 day
period, constitutes a waiver of the 120-day peried in §71.16{(d) we now clarify
that decision to indicate this is not what we said. If a party has a deemed
approval under §71.16(d) and thereafter takes Steps to provide information to
DER, that is not a waiver of this 120 day period. DER's deemed approval has
been given at that point. It is not‘voidedxby~Hélfferich¥s.a@tempts,to.ptase
DER.&nd;Helffériéh back on an amicable footing.

| The above being true and the supplement having been approved by DER
through inaction, we cannot grant DER’s motion. This case must now go forward

on its merits.3

2 This Board would have appreciated it if Helfferich’s counsel had given
us the benefit of his client’s position on the issues raised by Eyrichs and
DER.

3 We wonder whether this opinion does not renader this appeal moot, we

question what relief can be granted Eyrichs and ask that the parties provide
us their view of this issue in the attached Order.
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ORDER

AND NOW, this 16th day of February, 1990, the Motion to Dismiss filed
by DER in the above-captioned matter is denied. DER is ordered to file a
Pre-Hearing Memorandum on or before‘March 2, 1990.

Counsel for DER and for Eyrich shall file a Brief on the issue of ‘the
mootness of this appeal in light of this Order. Said Brief shall be filed

with this Board by March 16, 1990.

ENVIRONMENTAL HEARING BOARD

Ve’

Administr;tive Law Judge
Member

DATED: February 16, 1990

cc: Bureau of Litigation
Library, Brenda Houck
For the Commonwealth, DER:
Louise Thompson, Esq.
Eastern Region
For Appellant:
Randall J. Brubaker, Esq.
Philadelphia, PA
For Permittee Oley Township:
D. Frederick Muth, Esq.
Township of Oley

nb
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD
101 SOUTH SECOND STREET
SUITES THREE-FIVE

HARRISBURG. PA 17101 M. DIANE SMITF
717-787-3483 SECRETARY TO THE BO

TeLECOPIER: 717-783-4738

LUZERNE COAL CORPORATION et al.
V. EHB Docket No. 87-481-E

COMMONWEALTH OF PENNSYLVANIA
DEPARTMENT OF ENVIRONMENTAL RESOURCES

Issued February 26, 1990

OPINION AND ORDER
SUR MOTION FOR RECUSAL OF RICHARD S. EHMANN

Synopsis

Fifteen years of service in the Bureau of Litigation, Department of
Environmental Resources is not of itself grounds for recusal of a Board

Member.

OPINION
The procedural history of this matter is set forth in the Board’s
January 2, 1990 opinion and order regarding the Department of Environmental
Resources’ (DER) motion in 1imine and the Board’s January 9, 1990 opinion and
order dehying Luzerne Coal Corporation’s (Luzerne) motion for reconsideration.
The matter of recusal was initially raised in a telephone conver}htion between
counsel for Luzerne and Richard S. Ehmann (Mr. Ehmann) sometime between the
two above recited orders. At that time Mr. Ehmann requested that any further
discussion be in writing in petition form. On January 11, 1990 Luzerne filed

a motion seeking the recusal of Mr. Ehmann because of his "longstanding
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association with the Bureau'of'Litigatian’sijttsburgh office...coupled with
;his personal relationships-with attofneys in this case."

Luzerne alleges, inter alja, that Mr. Ehmann had for most of his

- professional caneer‘been aséociated‘With the DER Western Region, Bureau of
Litigation in various capacitieﬁ? incTudingVSUQervisor of thé'office, and
thaf, as'such;‘had‘as his "clients" the DER employees who recommendedrand
issued compliance orders such as the one at issue here and either super?iﬁed
or associated with the attorngys who were involved in this matter. FinéT]y,
codnseT for Luzerne Sfated that he had acted as counsel for Mr. Ehmann in two
adopt ions 10 and‘14 years previously and alleéedvthat'Natiohél Minek‘ .
Corparation (National), the othgr appellant, did not object to Mr. Ehmann’s
handling of this matter because of the feeTing,thaI;Mf. Ehmann would favor DER
‘or National over Luzerne, |

Aftef receiving the motioh, the Board, on January 12;>1990, issued an
order assigning the matter to Member Joseph N.‘Mack for the specific purpose
of conducting an evidentiary hearing and deciding the motion; The order a]So
directed that the hearing be held on January 16, 1990 and that Luzerne file a
memorandum of law in support of its motion prior to the hearing.

- Prior to the hearing, and in accordance with the Board’s

January 12, 1990 order, Luzerne tendered a brief which reiterated most of the
material in its Motion for_Recusa] and added a long section entitled "The
Burden of Proof.DeEision"'which-went on to detail the facts surrounding a
procedural decision made by Mr. Ehmann which shifts the burden o% proof frem

DER to the appellants, which decision was made in response to a motion by DER
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(motion in 1imine). The opinion by Mr. Ehmann indicates that Luzerne had
filed a brief on the issue and that it was not considered because it was not
timely filed.

At the hearing Luzerne called four witnesses: Richard S. Ehmann,
Stanley Geary, Diana Stares and Alan Miller. The first three of these
witnesses testified that they had worked in the Pittsburgh office, Bureau of
Litigation, DER for varying times but that they did not work on the same cases
or éven the same type of cases. The examination by Luzerne centered on the
fact that there had been a consent order or orders that came about while the
three of them were all working in the Pittsburgh office. All three testified
that Mr. Ehmann had nothing to do, either directly or indirectly, with the
earlier Luzerne case or the consent ofder;

The second 1ine of questioning for all of the witnesses had to do
with whether or not the DER had a policy of attempting to shift the burden of
proof in appeals before the Board from DER to appellants. The three witnesses
who had been a part of the Pittsburgh office all testified that they knew of
no such policy and, further, that the shifting of burden had only been
attempted in a very small number of cases and had been successful in two
cases.

The last witness, one of the counsel for Luzerne, testified that he
had not filed his brief on the motion in limine question because he had.

-

misunderstood the time 1imits imposed by the Board’s order.
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;yega] Issues

and most

The language in Canon C(1) which says "his 1mpartia]ity‘might reasonably be
questiohed" is incorporated in 28 USC §455a and has been interpreted by the

federal courts as meaning "Might be questioned by a reasonable person knowing

In deciding this motion we must look to the Code of ‘Judicial Conduct,

specifically Canon 3C(1) and the Commentary which follows il

3C(1) A judge should disqualify himself in a
proceeding in which his impartiality might reasonably be
questioned, including but not 1imited to instances where:

(a) he has a personal bias or prejudice concerning
a party, or personal knowledge of disputed evidentiary
facts concerning the proceeding;

(b) he served as a lawyer in the ‘matter in
controversy, or a lawyer with whom he previously practiced
law served during such association as a lawyer concerning
the matter, or the judge or such lawyer has been a
material w1tness concerning it;

Commentary

A lawyer in a governmental agency does not necessarily -
have an association with other lawyers employed by that
agency within the meaning of this sub-section; a judge
formerly employed by a governmental agency, however should
disqualify himself in a proceeding if his impartiality
might reasonably be quest1oned because of such

-association.

! The Standing Committee on Ethics and Professional Responsibility of the
American Bar Association, which wrote and proposed the 1972 Code, will propose
to the Bar at its 1990 meeting a Model Code of Judicial Conduct (1990) which

will change the commentary of the 1974 Code to read as follows:

Commentary:

A Tawyer in a government agency does not grd1nar]1x
have an association with other lawyers within the meaning

of this section.

Note: the word brdinari]y was substituted for
necessarily to indicate that disqualification does NOT
usually result from these relationships.
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all the relevant facts and circumstances," Roberts v. Bailar, 625 Fed 2nd 125,

129 (6 Cir 1980); Gateway Coal Company v. Commonwealth of Pennsylvania,
Department of Environmental Resources, 76-163-B and 77-051-B (Issued February
8, 1978).

The witnesses called by Luzerne substantiate Mr. Ehmann’s 14-year
period of practice with DER which terminated in 1985, prior to the initiation
of the present case. These same witnesses make it abundantly clear that Mr.
Ehmﬁnn did not, within the meaning of Canon 3(C)(1)(b) and its accompanying
commentary, "have an association with" fhe other lawyers in DER or even the
other lawyers in the Pittsburgh office of DER. It is clear from the testimony
that the Pittsburgh office had a group of "coal" or "mining" lawyers which
included Diana Stares and Stanley Geary and just as clearly did not include
Mr. Ehmann. This separation came about through separate federal funding of
certain positions. These lawyers kept to themselves and by their own
testimony developed a separate rapport and were advised and supervised
internally, i.e. by other "coal" or "mining" lawyers.

The appellant Luzerne’s position seems to be that the mere presence
in the Pittsburgh office of Mr. Ehmann is sufficient to taint him so that he
should not hear cases where DER "clients" are involved, even after five years
out of the office. This is, in essence, an allegation of an appearance of
partiality. Judging it by the standard in Roberts v. Bailar, supra, we cannot_
find that a reasonable per;on, under the circumstances presenied in the
testimony, could question Mr. Ehmann’s impartiality. )

In support of its position, Luzerne urges us that the Commonwealth

Court’s ruling in FR&S v. Department of Environmental Resources, 113
Pa.Cnwith. 576, 537 A.2d 957 (1988), Aff'd __ Pa __ , 560 A.2d 128 (1989)
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compels the conclusion that Mr. Ehmann should be recused from hearing this
case because of his prior association with DER. Rather than compe]Tiﬁg‘Mr.
Ehmann’s recusal in this case we believe that the Commonwealth Court’s opinion
supports the‘opposite conclusion. While the court noted that Board Chairman
Woelfling’s former employment with DER gave rise to some suggestion ofrbias,
it was primafiiy concerned about due process defects resulting from the manner
in which a draft adjudication prepared by a Board member who resigned was
acted upon subsequentlyby the Board. Those circumstances afe certainly not
present in this case.

The final issue which must be addressed is Luzerhe’svaiTegations
concerning Mr. Ehmann’s disposition of DER’s motion in Timine or the "burden
of proof” issue.? This motion filed by DER sought a ruling pursuant te 25
Pa.Code §21.101 to shift the burden of proof on the theory that the burden
should rest upon the party or parties who have the best access to the facts
at issue. Luzerne’s position seems to be that this decision, perceived as
being against its interests, constitutes grounds for recusal. The receipt of
an unfavorab]e procedural ruling, absent other;tircumstances, does not

constitute grounds for recusal.

Z Luzerne asserts that DER had a policy concerning this issue and that Mr.
Ehmann was somehow associated with or aware of the policy. It also seems to
suggest that Mr. Ehmann’s disposition of the metion in limine in a manner
favorable to DER is somehow grounds for recusal. We fail to comprehend how
either of these assertions would provide grounds for recusal.

145



ORDER
AND NOW, this 26th day of February, 1990, it is ordered that Luzerne
Coal Corporation’s motion for recusal of Richard S. Ehmann is denied.
ENVIRONMENTAL HEARING BOARD

7

ﬂ lin CCE@ie
JOSEPH N. "MACK
Administrative Law Judge
er

(W

DATED: February 26, 1990

cc: Bureau of Litigation
Library: Brenda Houck
For the Commonwealth, DER:
Diana J. Stares, Esq.
Western Region
For Appellant (Luzerne Coal Corp.):
Anthony P. Picadio, Esq.
Pittsburgh, PA
For Appellant (National Mines Corp.):
Chester R. Babst, Esq.
Pittsburgh, PA

rm
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD
101 SOUTH SECOND STREET
SUITES THREE-FIVE
HARRISBURG. PA 17101 M. DIANE SMITH
717-787-3483 SECRETARY TO THE BOA
TeLECOPIER: 717-783-4738

HARLAN J. SNYDER
and -
FRED EYRICH

v. . EHB Docket No. 88-196-F

COMMONWEALTH OF PENNSYLVANIA :
DEPARTHMENT OF ENVIRONMENTAL RESOURCES : Issued: February 26, 1990
and MARATHON LAND CORPORATION, INTERVENGR

OPINION AND ORDER SUR
MOTION TO COMPEL

Synopsis

A motion to compel discovery is granted in an appeal from the
Department of Environmental Resources' (DER) approval of a revision to a
township's official sewage plan. Although the tract of land upon which
testing is sought was not the subject of the instant revision, and prior
approval of that tract's sewage provision may not now be appealed, the
Appellants have established that the test results could be relevant to show
that geologic conditions in the entire subdivision are such that the instant
revision was unjustified.

OPINION

This case involves an appeal by Harlan J. Snyder and Fred Eyrich
(Snyder & Eyrich) objecting to the Departmeﬁt of Environmental Resources'
(DER) approval of a revision to the Oley Township Sewage Facilities Plan. The

approved revision provided for on-lot sewage disposal for six residential
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units located on lots 10-15 (Section II) of the P1ne Creek Subdivision. The
developer of the subdivision, Marathon Land Corporat1on (Marathon) has
intervened 1nr§h1s action. |

This opinion andiord@r addreéses Snyder and Eyrich’srmoiion to compel
discovery. The motion asSerts‘that Marathon refuses to a]]ovanyder and
7 Eyrich to conduct tests on lots 1-9 (Section I) of the subdivision as part of
their discovery;‘ Snyder and Eyrich state the following reasons for compelling
Méréthon and DER to allow discovery of Section I: 1) the geologic problems
which exist at the site occur throughout the whole development; 2) under’the
Pennsylvania Sewage Facilities Act, the Act of January 24, 1966, P.L. (1965}
1535, as amended, 35 P.S. §750,1 et seq. and under DER's regulations at 25 Pa
Code §71.15(c)(3), 1 per’s prior approval of the p]an for Sect1on I's sewage
fac1]1t1es is 1nva11d because Section I was 1n1t1a11y submitted as an
independent ségmént, rather than as part of a subddvision; and 3) Snyder and
Eyrich’'s pre- hearing memorandum and notice of appeal alleged that both
Sections I and II did not have geologic cond1t1ons suitable for on-site sewage
disposal (Appellant’s Pre-hearing Memorandum, p. 1), and neither Snyder and
Eyrich’s unopposed motion for leave to conduct discovery, nor the Board's
order granting it, limited discovery to Sectiom II. |

Marathon responded to the motion to compel, arguing that discovery of
Section I is irrelevant because that section has already been approved and
Snyder and Eyrich did not appeal that approval within 30 days of its
effectiveness. Thus, Marathon asserts that Section I's approval may not now

be raised, which leaves only Section II in dispute.

1 25 Pa Code §71.15 has since been repealed as part of a comprehensive
modif ication of Chapter 71 of DER's regulations. See 19 Pa Bulletin 2429,
June 10, 1989. However, §71.15 was in effect at the time of the events which
Ted to th1s appeal; thus, it is relevant here.
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DER also responded to the motion to compel, stating that the Section
[ approval cannot now be appealed. DER conceded, however, that the soil
conditions of lots in Section I may be relevant to Snyder and Eyrich’s
contention that DER erred in approving the additional 6 lots in Section II
without a preliminary hydrogeologic study.

We agree with DER, and will compel discovery of Section I insofar as
it relates to the issue of whether DER failed to properly assess geologic
conditions relevant to sewage disposal on Section II.

The motion to compel’s central contention, that the approval of
Seciidn I sewage facilities is invalid, is outside the scope of the instant
appeal. In order for an action to be appealed to this Board, the objecting
party must file its appeal within 30 days of the DER actidn. §§1920A, 1921-A
of the Administrative Code, the Act of April 9, 1929, P.L. 177, 71 P.S. §8§186,
510-20 and 510-21, 25 Pa Code §21.52(a). According to 25 Pa Code
§7i.15(c)(3),2 the Section I plan was approved when the municipality
apprdved it. At the very latest, Snydér and Eyrich knew of this approval via
a letter sent on November 9, 1987, by Oley Township to DER which confirmed the
Section I approval. A carbon copy of this letter was sent to Mr. Eyrich. The

current appeal was filed on May 13, 1988, well past the thirty-day time

2 25 pa Code §71. 15(c)(3) (repealed), pertaining to Department review of
537 plan supplements, stated:
The Department will review supplements to plans and make its dec151on as
to the adequacy of the plan supplement in writing to the municipality
within 45 days of receipt of the supplement; provided however, if the
proposed subdivision as defined in the act is ten residential lots or
less and is not part of an existing or other proposed subdivision and
proposes to utilize on-lot sewage disposal systems, then the proposed
subdivision shall be considered as an approved supplement to the plan of
the municipality provided that the information prepared and submitted on
the Planning Module for Land Development, Component 1, is reviewed and
found acceptable for subsurface sewage disposal by the sewage enforcement
officer and otherwise approved by the municipality.
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limitation for %ppeals;to this Board, Therefcﬁél it is clear that the
approval of Sect%on I is not before us.3 .

Howewer Snyder and Eyrich’s motion points out that they have aT]eged
1n the1r pre-hearing memorandum that the geological cond1t1ons of the entire
traﬁt are insufficient to support the development’s on—s1te~sewage;dqspos&l
~facilities. We agree with Snyder and Eyrich that geologic cdndﬁtian& in
Section F‘may be relevant to this appeal, because groundwater pollution from:
the lots in Section II could migrate into Section I. Furthérmdre, test data
from: Section I were submitted to DER aleng with data fromisectian [T when: the:
township: appliedffor’the revision now under appeal. These factars indicate
that--as to the propriety of adding Section II to the sewage plan--discovery
of Section I may have some relevance. Since, for purposes of discovery, |
relevancy is eréﬁly'cnnstrued, and will be fodﬁ& to exist upon any
cuhneivabﬁe.basfsi we will grant the motion to compal. See Pa R.C.P. §40603.1;

Goodrich-Amram 2d, §4003.1:F, pp. 66-67; Save Qur tehigh Va]}eV'Enviranmenm,vh

DER, 1988 EHB 147, 150.

3 DER raises the additional argument that there was no DER action as to
Section I because the approval was granted by the Tocal sewage enforcement
officer and the municipality pursuant to 25 Pa Code §71.15 (c)(3). We fimd it
unnecessary to address this argument, as the appeal was untimely in any
event.
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ORDER

AND NOW, this 26th day of February, 1990, it is ordered that the
Motion to Compel filed by Harlan J. Snyder and Fred Eyrich is granted.

ENVIRONMENTAL HEARING BOARD

‘7qma¢mu=a:ﬂ'FL€§ 7

Administraiive Law Judge
Member

DATED: February 26, 1990

cc: Bureau of Litigation
Library, Brenda Houck
For the Commonwealth, DER:
Louise Thompson, Esq.
Eastern Region
For Appellant:
Randall J. Brubaker, Esq.
Beth Oswald, Esgq.

Philadelphia, PA
For Intervenor:

Dino A. Ross, Esq.
Harrisburg, PA

nb
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COMMONWEALTH OF PENNSYLVANIA

ENVIRONMENTAL HEARING BOARD
101 SOUTH SECOND STREET
SUITES THREE-FIVE
HARRISBURG. PA 17101 M. DIANE SMITH
717-787-3483 SECRETARY TO THE B4
TeLecorieR: 717-783-4738

WILLIAM F. CRAMER

V. . EHB Docket No. 90-018-MR
COMMONWEALTH OF PENNSYLVANIA :
DEPARTMENT OF ENVIRONMENTAL RESOURCES . Issued: February 26, 1990

OPINION AND ORDER -
SUR
PETITION FOR SUPERSEDEAS

Synopsis

A Compliance Order issued by DER will be superseded to the extent
that it revokes a Beneficial Use Approval for the use of reject asphaitic
material in the subbase and surface of roads and parking lots. Appellant has
demonstrated a likelihood of prevailing on the merits of this aspect of the
appeal, since a single violation of the Approval which caused no harm to the
environment is insufficient to justify revocation.

ORDER

On January 10, 1990, William F. Cramer (Appellant) filed an appeal
from a Compliance Order (C.0.) issued by the Department of Environmental
Resources (DER) on December 18, 1989. Concurrent with the filing of his
appeal, Appei1ant filed a Petition for Supersedeas. DER did not file a
response to this Petition but did file a Pre-hearing Memorandum on February 8,
1980. A hearing on the Petition was held in Harrisburg on February 9, 1990,
before Administrative Law Judge RobertOD. Myers, a Member of the Board. The

record consists of the pleadings, a transcript of 203 pages and 13 exhibits.
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The ev$aence establishes that DER issued‘to Appellant on April 1,
1988 a Benef1c7a1 Use Appravall (Exhibit A-3) for the processing of reject
aspha1t1c mater1a1 on Appellamt's farm in Perry County. The Approval
authorized Appeﬁhant to process reject asphaltic material to be used (1) as a
feed stock in the manufacture of asphaltic base materials, (2) as a supplement
for asphalt production in asphalt‘pﬂants, and (3) as a road surfacing
material. Sevem conditions incerporated into the Approval regulated the
volume and duration of stored material on Appellant's farm. The Applicat fom
(Exhibit A-2) which Appellant had filed om or about January 13, 1988, stated
that the reject asphaltic material would consist primarily of'shingles and
rolled roofing obtained from a manufacturer of roofingiproducté, Upon: arrﬁval
at AppeT1ant“s f&rm, the material would first be unloaded; non-recyclable
mﬁferial then w&%id be segregated and hauled taﬁgﬁpermﬁtted:TandfflT;
'recyciabTe material would be run through a{shredﬁar'and'stockpiTéd for sale.

The Beneficial Use: Approval was amended on September 21, 1989 to
authorize an additional use for the material - as a subbase for road and
parking lot construction - subject to depth limitations 2 (Exhibit A-4).

Richard L. Hench owns land in'Junﬁata»T0wnshfp, Perry County, om
which he is having a house constructed. Access to the home site is provided
by a private lane that extends about 2000 feet from a public road. As it
nears the point where the houseris.being constructed, the private lane goes

downgrade for several hundred feet, bottoms out, and then goes upgrade for

L This Approval was issued under the authority of DER's Interim Po]1cy for
the Beneficial Use of Residual Waste, dated September 11, 1987 (Exhibit A-L1)
developed: to address reguests for exempt1ens from the residual waste permit
requirements of the Solid Waste Management Act (SWMA), Act of July 7, 198@,
P.L. 380, as amended, 35 P.S. §6018.101 et seq.

Z 3 feet for roads; 4 feet. for parking Tofs,
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several hundred feet to its terminus. In the area where the lane goes
downgrade, a ravine exists on the left side and parallels the lane for about
150 feet. The ravine and the area immediately adjacent to it are wooded.

The private lane was unimproved during the autumn of 1989 and trucks
hauling construction materials had difficulty reaching the home site. As a
result, Hench contacted Appellant and arranged to use the reject asphaitic
material as a subbase on a portion of the private lane. On December 14, 1989,
Appellant and/or his employees delivered a number of loads of material and
dumped them on the private lane. Because Appellant used 40 foot dump trailers
which can easily tip over on a grade, the material was dumped on a relatively
level area where the lane bottomed out.

Hench’'s excavator, Joseph W. Deihl, then spread the piles, smoothed
the material out and packed it down with a bulldozer. In doing so, he spread
the material to a depth greater than 3 feet over 600 linear feet of the lane.
About 100 linear feet was adjacent to the ravine. Diehl’'s operations in this
area caused some of the material to fall over the edge into the ravine.

Appellant, Hench and Deihl all testified that work on the lane had
not been completed at the end of the work day on Thursday, December 14.
Appellant had shown the Beneficial Use Approval to Hench and had orally
informed Deihl of its terms. They all knew that the material could not be
deeper than 3 feet. It was Deihl’'s intention to remove the topsoil from the
portion of the lane going upgrade toward the house before placing the material
there as a subbase. Once the topsoil was removed, he intended to push
material into that area from where it had been placed on December 14, thereby
reducing the depth to 3 feet. In the meantime, he placed a layer of dirt on
top of the material in an effort to make it smooth enough to drive over.

Deihl also intended to remove the material that had fallen into the ravine.
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‘Deihl and Hench testified that additional work could not ‘be done on

d“’éy} DecemBéYfIB, because of cold weather that made it impo@@ib]e’foﬁiﬂeh@h

to start his equipment. 'DER <inspectors arrived on the site later that day and
fféuhd'nO‘one there. Responding ‘to a complafnt,:DER’s‘David‘JL»Richard
(ResourceiRecovery and Planning Coordinator for the Harrisburg Region) and
'M%knyu'Goiab'(a solid waste specialist) went to the Hench site. Their
o%servations éonvinced them that the road work had been completed and'fh&iéﬁﬁe
material in the ravine had been dumped there deliberately. Instead of
shredded material, it included large sheets of fiberglass and plastic, entire
,rblTs'of~roofing material and bundles of shingles (Exhibit C-5). Richard and
‘Golab concluded that there had been an illegal disposal of residual waste.

Hench was informed later that day by a Township Supervisor that“thewé
rWa%ra‘prdeem*wﬁth the material in the ravine. :OnfMonday;iDECember 18,
Appellant and Hench traveled to Harrisburg and met with Richard, Golab and
Francis P. Fair‘(bER’s Harrisburg Regional Monitering and Compliance Manager
in the Waste Management Program and the acting Regional Solid Waste Manager).
They explained that the work 6n the lane had not been completed. - When
«complete, the material would not exceed the 3 feet depth 1limit and all
material would be removed from the ravine. The DER officials did not believe
them and, as a result, handed Appellant the C.0. (Exhibit A-6) which had
already been prepared.

The C.0. accused Appellant of dumping and/or disposing of solid waste
in the ravine on the Hench property without a permit, in violation of sections
501(a) and 610 of the SWMA, 35 P.S. §§6018.501(a) and 6018.610. Appellant was

‘ordered to (1) cease and desist and (2) remove and properly dispose of the
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solid waste by January 5, 1990. The C.0., in addition, revoked the Beneficial
Use Approval, effective December 18, 1989, and directed Appellant to halt all
activities related to that Approval.

While this meeting was taking place in Harrisburg, additional work
was being done at the Hench property. When Deihl still could not start his
equipment, Hench secured the services of another excavator, Mr. Thebes, to
complete the road work and to clean out the ravine. Despite working late into
the night, Thebes was unable to complete the work on December 18. Efforts to
remove the material that had fallen into the ravine were hampered by snow and
frozen ground that made the slopes hazardous for a bulldozer operator.

On December 19 Richard, Golab and Fair (accompanied by another DER
official, Joseph Kozlosky) went to the Hench property. They observed that the
linear length of the lane covered with reject asphaltic material was twice
what it had been on December 15. It had been extended upgrade toward the
house and the material had been spread to a depth no greater than 3 feet.
Moreover, the lane now had grades more closely alined to the existing
topograﬁhy. Topsoil had been placed on the bank of thé ravine, but pieces of
material still could be seen sticking out of it. These observations did not
alter the conclusions these DER officials had reached previously - that the
road work had been completed by December 15 and that materials had been
disposed of illegally in the ravine.

A1l three DER witnesses testified that what Appellant did at the
Hench property posed no threat of environmental harm. His failure to shred
the material created an unsightly condition in the ravine, however. Appellant

testified that, after being compacted with the bulldozer, 70% of the material
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was no larger in’size than material run through a shredder. The other 30%,

‘consdsting of %ﬁrger pieces, provided :greater ‘stability to ‘the road, in

:A@peﬂiantﬁszap$hion,

rFﬁnaﬂ1ya‘%PPe1JantfteStifiedfthatiDERWs revocation of his Beneficial
Use Approval forced him to 'shut :down 'his business :of re-using rejéct»asphaﬂiit
material. | | ‘

In order ‘to be entitled to a supersedeas Appellant must show, by a
éreponderance of the -evidence, (1) that he will suffer 1rreparab1e ‘harm, (2)
#hatéhe 4s 1ikely to prevail on the merits, and (8) that there is mo
Tiketihood :of injury to the public or other parties. Where pollution or
injury to the public ‘health, séfety or welfare exists .or is threatened, -a
'supérsedeHS'cannot be granteﬂ' section 4(d), Env1ronmenta1 Hearing Board Act,
Act of July 13, T988 P.L. 530 35 P.S. §7514(d); 25 Pa. Code §21.78.

The immediate cessation of business operations, as mandated bvaER”s

C.0., will cause irreparable ‘harm to Appellant: Elmer R. Baumgardner €t al. V.

DER, 1988 EHB 786; Frank Colombo et a];‘v.‘DER, docketvnumberA88—4204 Opinion

and ‘Order issued December 7, 1989. Since Appellant’é actions at ‘the Hench
pnopertyrcreatedfno pollution and posed no actual or threatened injury to the
public health, safety or welfare, granting a supersedeas is not likely to
injure the public or other pérties. The only other consideration is the
likelihood ‘of Appellant’s prevaf]ing on the merits of the appeal.

On the basis of the evidence before ﬁs,~we are satisfied that
Appellant violated the terms of his Beneficial Use Approval by delivering
:unshredded material to the Hench property for use as a subbase for the lane.
His .Application for Beneficial Use Approval unambiguously statéSirepeatediy
that ‘material to be used in road work would be shredded. The language of the

Beneficial -Use Approval reflects this understanding. It is true ‘that, at the
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time these documents were prepared, the parties contemplated the use of the
material only in road surfaces and not in subbases. But thevSeptember 21,
1989 amendment which authorized its use as a subbase contains no language
that, in the slightest, casts doubt upon the continued necessity to shred the
material.

Appellant’s argument that the larger pieces provided greater
stability, even if true, does not excuse his disregard of an important aspect
of \his Approval. His attempts at rationalization are not persuasive. We can
readily understand why shredding was an important element in DER’s issuance of
the Approval. The unsightliness of the large sheets of fiberglass, the rolls
of roofing and the bundles of shingies that fell into the ravine is apparent
from DER's photographs (Exhibit C-5). The area looked 1ike a dump; reason
enough for DER’s inspectors to conclude that illegal disposal was taking
place. If the material had been shredded, the unsightliness would have
largely been eliminated.

While Appellant violated his Beneficial Use Approval by not shredding
" the material, we are not persuaded at this point that his Approval should have
been revoked. Revocation of a permit or license on the basis of a single
violation that posed no threat of environmental harm appears excessive to us.

See, for example, Commonwealth, Department of Environmental Resources v. Mill

Service, Inc. 21 Pa. Cmwlith. 642, 347 A.2d 503 (1975). It appears to us that

Mr. Fair may have been prompted to take such harsh action because of problems
DER previously had experienced with Appellant with respect to this same
material. A1l of these problems pre-existed the issuance of the Beneficial
Use Approval, however, and were not deemed sufficient to deny the issuance of
that Approval. Fair testified that he considered Appellant to be "trust-

worthy” at the time the Approval was issued. In our judgment, this past
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history furnished inadequate grounds for revocation and Appe]]ant s likely ‘to
ipne&aﬁjenn'the¢merits of this -aspect of the appeal.

b In reaching -our conclusions, we have not found it necessary ito
resolve the dispute about the campleteness of the work on December 15, R@SQu
The +dssue is,dnetof.purefcnedibﬁﬂﬁty‘andzwercanzfindfno>readﬁ1y apparent basis
'ﬁor*muiimg‘one way or the other. DER, therefore, has failed to carry fts
burden :of ;proving ‘that the conditioné existing -on ‘December 15 were intended ‘to

remain that way and were improved only because :of :-DER"s ‘intervention.

159



ORDER

AND NOW, this 26th day of February 1990, it is ordered as follows:

1. The Petition for Supersedeas, filed by William F. Cramer on
January 10, 1990, is granted insofar as it relates to the revocation of the
Beneficial Use Approya].

2. This Supersedeas is issued with the express mandate that any
reject asphaltic material used in the subbase or surface of a road or parking
lot must first be shredded as described in the Application (Exhibit A-2)

uniess the Department of Environmental Resources waives that requirement in

writing.

ENVIRONMENTAL HEARING BOARD

@JM s

ROBERT D. MYERS
Administrative Law Judge
Member

DATED: February 26, 1990

cc: Bureau of Litigation
Library: Brenda Houck
Harrisburg, PA
For the Commonwealth, DER:
Carl Schultz, Esgq.
Central Region
For Appellant:
Eugene Dice, Esq.
Harrisburg, PA

sb
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD
101 SOUTH SECOND STREET
SUITES THREE-FIVE .
HARRISBURG. PA 17101 M. DIANE SMITH
717-787-3483 SECRETARY TO THE BO/
TEeELECOPIER: 717-783-4738

MAX FUNK, WILBUR E. JOHNSON, and :
WILLIAM GLOEKLER

V. EHB Docket No. 87-078-W
COMMONWEALTH OF PENNSYLVANIA ;

DEPARTMENT OF ENVIRONMENTAL RESOURCES : Issued: March 1, 1990
and ERIE ENERGY RECOVERY COMPANY, INC.

OPINION AND ORDER SUR MOTION FOR SUMMARY
JUDGMENT AND MOTION TO DISMISS

Synopsis

An appeal of a permit will be dismissed on grounds of mootness where
the permit has expired and has not been extended. A second related appeal
will also be dismissed where a request for extension of the plan approval was
denied, no statute or regulation allowed for the extension once the plan
approval had expired, and the introduction of new technology further
necessitated the filing of a new application for a plan approval.

OPINION

This matter was initiated with the March 3, 1987, filing of a notice
of appeal by Max Funk, Wilbur E. Johnson and William Gloeckler (Appellants)
challenging the February 5, 1987, issuance of a solid waste permit (permit)
and air quality plan approval (plan approval) by the Department of
Environmental Resources (Department) to Erie Energy Recovery Company, Inc.

(EERC). This appeal was initially docketed at No. 87-078-W. The plan
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~approva1 was a]sc by v1rtue of 25 Pa Code §127.83, which incorporates by
reference the Env1ronmenta] Protect1on Agency s (EPA) PSD regulations (40 CER
§52. 21) and which has been approved as part of Pennsylvania’s State
Imp]ementat1on Plan under the Federal Clean Air Act, 40 CFR §52.2020(c)(57)
and §52.2058, a permit to construct under the federal Prevention of
lS1gn1f1cant Deterioration (PSD) requTrements The permit and p]an approval
autherlzed the construction of a waste to energy facility in the c1ty of Erie.
The issues in th1s appeal were limited to those associated with the plan ;
approva1 1ssued under the prov151ons of Section 6.1(a) of the Air Pollution
Control Act, the Act of January 8, 1960 P.L. (1959) 2119, as amended, 35 P.S.
§4001 et s ;_g (Air Po]Tut1on Contro] Act), Max Funk et al. V; DER ahq;Erie

‘Energy Recovery Companv, Inc., 1988 EHB 1242.

The f0110w1ng facts do not appear to be in d1spute The plan
approva] required that construct1on of the facility be comp]eted by June 30,
1989. Although the plan approval constituted a PSD permit as & result of 40
CFR §52,21(r)(2),\the.expiratidn date in the PSD?permitvwas.tied‘to
commencement of construction and was August,5,v1988. In response to EERC's
requests, the Department extended the PSD permit expiration date three times.
On January 13, 1989, EERC submitted a revised application to amend the plan
approval and to extend the expiration dates of both the plan approval and PSD
aermit by 18 months. (Ex. B to Permittee’s Answer to Motion to Dismiss, .
November 17, 1989) The Department requested some additional information to
process the PSD extension request. EERC admitted in its. brief in opposition
to the motion to dismiss: that it was unable to get this information to the
Department within the allotted time frame. (p. 2) EERC then requested
another extension of the PSD permit on April 6, 1989, (See Status Letter of

Attorney Dice, April 19, 1989) in order to submit the additional information
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and to give the Department time to review and act upon the request for
modification of the plan approval. (EERC Brief in Opposition, p. 2)

Although the plan approval expired on June 30, 1989, EERC did not
request an extension until July 7, 1989. The Department responded on July 13,
1989, stating that a decision on EERC's July 7, 1989, request would not be
made until the Department completed its review of the then-pending EERC
request to extend the 18-month deadline for commencement of construction under
the- PSD regulations. The letter also noted that the PSD permit had already
expired, that the additional information requested had not yet been received,
and that if the PSD permit were extended by the Department, the Department
intended to amend the plan approval and extend its expiration date in
conformance with the construction schedule submitted with the PSD extension
request. (Ex. D to EERC Answer to Motion to Dismiss, November 17, 1989) None
of the parties appealed the Department’s July 13, 1989, letter.

On July 20, 1989, Appeliants filed a motion for summary judgment,
contending that their appeal had become moot since the PSD permit had expired
dnd the Department did not have discretion to renew an expired PSD permit. 1
Furthermore, Appellants argued that during the pendency of this appeal, EERC
submitted a revision to the original plan approval application which included
a major modification (the incorporation of dry scrubber technology) that would
result in a significant net emissions increase and, therefore, would require a
new plan approval and PSD permit. On August 1, 1989, EERC filed its brief
opposing the motion for summary judgment. EERC contended that the appeal was

not moot because, although the PSD permit had expired, the Department was

1 Appellants’ motion refers only to the PSD permit. However, their brief
in support of the motion refers also to the plan approval, and we will treat
the motion as applying to both the PSD permit and the plan approval.
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v.sriTiwcansiderimg whether ‘to extend the PSD permit as it reviewed the
‘a@@ﬂﬁcation to modify the plan approval. EERC alleged that the issue before
the Board was Whether the decision to grant the plan approya] wasiprqper,
EERC also arguedvthat under 40 CFR §52.21 (2), the 18-month pekﬁod‘fcr
cbmmentement of construction may be extended if justified, since the
§-D‘e‘p-ianr"cm'e:rsﬂ:mus’ch-ave the flexibility to consider and review Best Available.
;thtnoi”IeChnb1ogy (BACT) as it evolves and that an extension in this case
Qéﬂ]d,be,appropriate, since the pending amendment would incorporate evolving
fééhnnlogy‘

On August 4, 1989, the additional information requested of EERC was
submitted to ‘the Department, (Permittee’s Brief in Opposition to Appellants’
Motion for Summary Judgment, p. 6), and on August 18, 1989, the Department
denied EERC's feqﬁest'to;extend the expiration date for the plan approeval,
concluding that it lacked the legal authority to do so. The TEfter stated
that although So1fd Waste Permit No. 101425 remained valid, EERC WAS‘not
authorized to start construction of the proposed facility without the
necessary plan approval and that a new plan approval meeting the requirements
of the Department’s Best Available Technology (BAT) guidelines and Chapter 127
would be required of EERC. The Department also advised EERC that its earlier
letter of July 13, 1989, should be disregarded. On September 6, 1989, EERC
appealed the Department’s August 18, 1989, letter, and this appeal was
docketed at No. 89-355-W.

In its Notice of Appeal at Docket No. 89-355-W, EERC claimed the
Department’s action was unreasonable, arbitrary, and not in accordance with
Taw. EERt contended that the Department did have the legal authority to
‘extend the permit, and that ‘the August 18, 1989, letter was a reversal of ‘the

fDépartment’s prior written position and inconsistent with the previous
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extensions of the solid waste permit, thus violating the constitutional
principles of due process and fundamental fairness. Finally, EERC claimed the
Department failed to consider the environmental, social, and economic impacts
of its decision in violation of Article I, Section 27 of the Pennsylvania
Constitution.

Although Appellants did not file a petition to intervene in the
appeal at Docket No. 89-355-W, the Board, by order dated September 21, 1989,
consolidated EERC's appeal with that of the Appellant’s EHB Docket No.
87-078-W.

On October 20, 1989, the Department filed a motion to dismiss EERC's
appeal at Docket No. 89-355-W as moot, since the plan approval had expired,
construction had never commenced, and, due to a proposed modification in
pollution control measures, such an extension would cover a plan approval that
does not accurately describe the facility EERC intended to build. Further,
the Department maintained that no provision of law allowed for the extension
of a plan approval after it had expired. Appellants filed a response
supporting the Department’s motion on November 3, 1989.

On November 17,41989, EERC responded to the Department’s motion,
arguing that the Department’s letter of August 18, 1989, was an appealable
action, since it was a reversal of a previously granted de facto extension of
the expiration dates pursuant to a request made on January 13, 1989. EERC
claimed that the Department led it to believe in its July 13, 1989, letter
that EERC was granted a de facto extension of the plan approval pending the
Department’s review of the revised plan approval application, and that the
Department had the authority to retroactive]y extend the plan approval.

The issue which must first be addressed before we decide either of

these motions is whether the Department may lawfully extend either the plan
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approval or the PSD permit after ‘the -expiration idate has passed. ‘Based ‘on ‘our

aling of the applicable regulations, we nust conclude that the Department

may not :extend an.approval which no longer exists. _

The regulations adopted pursuant to the Air Pollution Control Act at
25 Pa. Code §127.13 provide that

sApprova1ﬁgranied by the:Department-will,be=va11d for a

limited period of time. At the end of the time, if the

construction, modification, reactivation or -installation

has not been completed, :a new plan approval application

or an extension of the previous approval will be

required. .

As for the PSD permit, the Department has incorporated the EPA regulations by .
reference at 25 Pa. Code §127.83. The EPA regulations provide at 40 LFR
§52.21(r)(2) that

Approval to construct shall become invalid if

construction is not commenced within 18 months after

receipt of such approval, if construction is

discontinued for a period of 18 months or more, or if

construction is not completed within a reasonable time.

‘The administrator may extend the 18 month period wupon a

satisfactory showing that an extension is justified.

This provision does not «apply to the time period between

construction of the approved phases of a phased

construction project; each phase ‘must commence

construction within 18 months of the prOJected and

approved commencement date.

Both of ‘these regulations clearly empower the Department to grant extensions
to plan approvals and PSD permits. However, they do not directly address the
issue of whether an expired plan approval or PSD permit may be extended.

The Department’s interpretation of these regulations is that -the plan
approval and PSD permits may not be extended once they have expired, and ‘the
Department urges us to give-deference't0 that interpretation. We are regquired
to defer to the Department’s interpretation of its regulations unless that

interpretation is nonsensical or contrary to the plain meaning of the
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regulation. County of Schuylkill et al. v. DER and City of Lebanon Water

Authority, EHB Docket No. 89-082-W (Adjudication issued November 24, 1989)

and Department of Environmental Resources v. BVER Environmental, Inc., Pa.

Cmwith _ , 568 A.2d 298 (1990). The Department’s interpretation of these
regulations is neither nonsensical nor contrary to their plain meaning.

The Department contends that these regulations do not authorize it to
extend a plan approval or PSD permit which has expired. We agree, since those
regulatory approvals no longer have any force and effect once they have
expired. The issue of the effect of the expiration of a regulatory approval

was considered by the Commonwealth Court in Wilson of Wallingford v. Tp. of

Nether Prov., 85 Pa. Cmwlith. 104, 481 A.2d 692 (1984) wherein a writ of

mandamus was issued by the Delaware County Court of Common Pleas directing
Nether Providence Township to issue a building permit to Wilson. The
Commonwealth Court held that the issuance of the writ was erroneous, since
Wilson had no clear legal right to mandamus because the special exception/
variance authorizing the issuance of the building permit expired two months
before Wilson had sought the permit. The Court determined that when the
special exception/variance expired, it went out of existence. 451 A.2d 692 at
695. We believe the same reasoning applies here--once the plan approval and
PSD permit expired, they, too, went out of existence. It then follows that
one cannot extend something which does not exist.?

Such an interpretation of these two regulations is also consistent

2 EERC contended that the extension of the plan approval was warranted
inasmuch as EERC sought an extension prior to its expiration. We find no
support for this contention in the regulations adopted pursuant to the Air
Pollution Control Act. Such an interpretation would frustrate the regulatory
purpose, for any request for an extension, no matter how baseless, would toll
the expiration of a plan approval during the pendency of the Department’s
review, .
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with theunegulatofy purpose expressed in 25 Pa. Code §127.1 that new sources
cohi%oT emissions to the maximum extent possible, comsistent with the

application of BAT. The underlying principle of BAT is that technology is

continually evolving. T.R.A.S.H. Ltd. et al. v. DER etAgl;,‘EHB Docket No.
87-352-W (Adjudication issued April 28, 1989). For the Department to extend a
plan approval/PSD permit after its expiration, particularly where the control
technology, as is the case here, bears little resemblance to that>origina11y
approved by the Department, flies in the face of this regulatory purpose.
Furthermore, such an extension would be contrary to §6.1(a) of the Air
Pollution Control Act, since the plans and specifications submitted originally
with thé plan approval and PSD permit applications do not reflect the contrel
techho]pgy EERC now intends to construct.

We turn now to the two motions before us. First, we wil] dispose of
Appellants’ motion for summary judgment at Docket No. 87-078-W. Although this
motion was captioned a motion for summary judgment, it is more properly
treated as a motion to dismiss for mootness. Since both the PSD permit and
the plan approval have expired and no extensions have been granted by the
Department, the PSD permit and the plan approval no longer exist and this

appeal is moot. Silver Spring Township v. Department of Environmental

Resources, 28 Pa. Cmwlth. 302, 368 A.2d 866 (1977).

As to the Department’s motion to dismiss3 at Docket No. 89-355-w,‘
EERC has argued that the Department reversed its prior position as expressed
in its July 13, 1989, letter and that the Department’s action was a violation
of Article I, Section 27 of the Pennsylvania Constitution. Although the

Department’s July 13, 1989, ]etter is somewhat cryptic, it does appear to

3 This motion is probably more properly treated as a motion for judgment
on the pleadings.
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reverse the Department’s previous position. However, this change of position
is not relevant, for, as we discussed above, the Department had no authority
to extend the plan approval once it had expired. As for EERC’s claim of
violation of Article I, Section 27, it provides us with no support for its
argument, and we are aware of no interpretation of this constitutional
provision which would authorize us to disregard the Department’s regulations
in order to compel the result suggested by EERC. Consequently, having upheld
the Department’s interpretation of its regulations, we must dismiss EERC’s

appeal of the Department’s August 18, 1989, letter.
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{ORDER

‘AND N@w,,this 1stiday of March, 1990, it is ordered that:

1) The motion for summary Fjudgment of Messrs. ‘Funk, Johnson -and

‘Gloeckler at Docket No. 87-078-W, treated as a motion to dismiss, .is:granted,

and their appeal is dismissed as ‘moot; and

2) The Department of Environmental Resources’ motion to.dismiss the

appeal 'of ‘Erie Energy Resources :Company at Docket No. 89-355-W is granted, :and

‘that appeal is dismissed.

DATED: March 1, 1990

cc: Bureau of Litigation
Library, Brenda Houck

For ‘the Commonwealth, DER:

Ward T. Kelsey, Esq.
Western Region

‘For Appellant:
Louis J. Stack, Esg.
Paul D. Shafer, Jr., Esq.
‘Meadville, PA

For Permittee:
Eugene E. Dice, Esq.
‘Harrisburg, PA
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COMMONWEALTH OF PENNSYLVANIA

ENVIRONMENTAL HEARING BOARD
101 SOUTH SECOND STREET
SUITES THREE-FIVE
HARRISBURG. PA 17101 M. DIANE SMIT!
717-787-3483 SECRETARY TO THE B(
TELECOPIER: 717-783-4738

CONNEAUT CONDOMINIUM GROUP, INC.
V. . EMB Docket No. 86-553-R

COMMONWEALTH OF PENNSYLVANIA :
DEPARTMENT OF ENVIRONMENTAL RESOURCES : Issued: March 6, 1990

ADJUDICATION

By The Board
Synopsis

A real estate developer may neither place fill in a wetland nor dig
ditches or channels in the wetland as part of its real estate development
activities without first securing a permit for these activities from the
Department of Environmental Resources under the Dam Safety and Encroachments
Act. Where such activities occur without authorization by permit, they are
unlawful under this Act. When such unauthorized activity occurs, the statute
authorizes DER to issue appropriate orders to the developer. The DER Order
directing that the ditches or channels be restored to their pre-excavation
condition and that the fill material be removed from the wetland was not an
abuse of DER's discretion under this enactment.

BACKGROUND

On September 22, 1986 the Commonwealth of Pennsylvania's Department

of Environmental Resources ("DER") issued an Order to Conneaut Condominium

Group, Inc. ("CCG") to restore wetlands located in Salsbury Township, Crawford
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County, to their pre-development condition. On éeptember 29, 1986 the
Environmental Hearing Board received both CCG's appeal from that Order and its
Fifst Lnterrogatories to the Appellee. | _

In respbﬁse to this appeal, this Board issued Pré-Hearing Order No. 1
dated September 30, 1986. Amongst other requirements, the Order required CCG
to file a Pre-Hearing Memorandum with this Board by December 15, 1986. CCG's
Pre-Hearing Memorandum was to detail its factual and legal contentions, Jist
its witnesses, address all expert testimony it mfght offer and idehtify ahd
attachICQpiesyof all documents it would seek to introduce. (DER was directed
to file a responding Pre-Hearing Memorandum within fifteen days of the filing
by CCG.)

Thereafter, the‘partiesveng&ged'in discovery, including answering
iﬁtevrogatorieswbﬁ}oducing documents and the tak%ﬁg of depositions. |

On January 22, 1987 wé wrote to James H. Joseph, Esg., who is”cowméeﬂ
for CCG, and advised him that his Pre-Hearing Memorandum was past due. Our
letter also stated that unless this failure was remedied by February 2, 19874
it might cause the imbosition of sanctions on CCG by the Board. No Pre-
Hearing Memorandum was forthcoming from Attorney Joseph so<§.secohd letter
dated February 11, 1987, (also.sent to Attorney Joseph by certified mail)
advised that sanctions would be imposed on'CCG unless CCG'S-Pre-Hearing
Memorandum was fi]edbby February 23, 1987. Again, no Pﬁe-Hearing Memorandym
Was filed for CCG.- As a result of this failure to file, on March 11, 1987, we
issued an order sanctioning CCG. Our Order provided that, rather than
dismissing CCG's appeal, since DER has the burden of proof‘in this case,

CCG would be barred from presenting a case-in-chief at the hearing on its
appeal.

CCG filed a Motioﬁ to Vacate our Order of March 11, 1987. DER
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responded opposing the Motion to Vacate. CCG's Motion to Vacate was denied by
our Order of June 16, 1987. By order of June 17, 1987 we directed DER to file
its Pre-Hearing Memorandum. DER filed it with us on August 24, 1987.

On July 27, 1988 we scheduled this matter for hearings to commence on
September 22, 1988, before William A. Roth, who was then a member of this
Board. We also issued the Pre-Hearing Order No. 2 to the parties on that date
which directed them to file (a) a joint stipulation of any facts agreed upon
and remaining legal issues to confront Mr. Roth in the upcoming hearing, and
(b) the documents each would seek to introduce as exhibits. On September 21,
1988, DER filed its documents. No joint stipulation was filed. No documents
were filed on behalf of CCG despite our Order.

Hearings were held on the appeal on September 22 and 23, 1988. On
October 14, 1988, we ordered CCG to file a statement outlining the evidence
and witnesses it would present when the hearings resumed. That Order also
directed that a view be held on November 1, 1988. On October 26, 1988, CCG
filed the statement required by our Order. The scheduled view of CCG's
property was taken by Mr. Roth.

On January 4 and 5, 1989, the final two days of hearing were held by
then Board Member Roth. At the close of the hearings, the Board orally
ordered DER to file its post-hearing brief with us within three weeks after
the transcript of these hearings was filed by the court reporter. CCG was
directed to file its post-hearing brief within three weeks after receipt of
DER's Brief. On February 22, 1989, DER filed its post-hearing brief. Long
after the filing deadline for CCG's brief had expired, and when no post-
hearing brief was filed on behalf of CCG as orally ordered at the hearing, we
issued our written Order'of April 26, 1989, stating that unless CCG filed such
a brief by May 8, 1989, the Board would adjudicate this matter without it. On
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June 16, 1989, nb brief having'been filed by CCG; we issued an order further
sanctioning CCG pursuant to 25 Pa. Code §21.124, and ,sayinvg_we}w.ﬁ‘n a$a
,sanciiun,‘p$ece9d to adjudicate this matter without benefit of Conneaut :
Condominium’s brief.” N ' _

Thereafter, Mr. Roth left this Board without preparing an adjudica-
‘tion, However, wé may adjudicate matters éuch as this from a "cold recnrd;”

Lucky Strike Coal Co. et al. v. Commonwealth, DER, 119 Pa. Cmwlth. 440, 547

A.2d 447 (1988). After a full and compiete review of the record, we enter the
following adjudication.

FINDINGS OF FACT

1. The Appellant is CCG, a Pennsylvania corporation which maintains

offices at 1223 Grant Building, Pittsburgh, PA 15219. (Exhibit A-2)1
| 2. Thexﬁppellee is DER, which is the eiecutive agency responsible

for administering:.and enforcing the Dam Safety and Encroachments Act, the Act
of November 26, 1978, P.L. 1375, as amended, 32 P.S. §693.1 gg;ggg;
(Encroachments Act); Section 1917-A of the Administrative Code, the Act of
April 9, 1929, P.L. 177, as amended, 71 P.S. §510-17; and the Rules and
Regulations promulgated thereunder. (C-2)

3. At Jeast from sometime in May of 1985fthrough July of 1986, CCG
engaged in the development of a condominium complex known as Lighthouse Cove
Condominium, on a tract of land located between Route 322 and Conneaut Lake in

Salsbury Township, Crawford County, Pennsyivania. (T-397 and 590, Exhibifﬁ

1 A]] references to exhibits in this adjudication which are "A- " with a
number inserted in the blank space are to exhibits introduced with the record
by CCG, despite its failure to comply with Pre-Hearing Order No. 2. A1l
references to exhibits in this adjudication which are "C- " with a number
inserted in the blank space are to exhibits introduced by DER. "T- " is a
reference to a page of the transcript, the four volumes of which are
consecutively numbered.
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C-3, C-26, C-35 and A-2)

4. A cattail marsh, approximately 4.0 acres in size, is located on a
portion of this tract (Exhibit A-1, T-24). The major portion of this cattail
marsh is located on that portidn of the tract bounded on the west by Gibbs
Road, on the north by Route 322, on the east by the condominiums and some
undeveloped uplands and on the south by Conneaut Lake and the uplands on which
the condominiums are built. (A-1, A-2 and C-35)

) 5. A wetland is a transitional area between uplands areas which are
dry and a body of open water, such as Conneaut Lake. (T-603)

6. A wetland has certain characteristics which make it identifiable
as such. These characteristics are: (1) the plant species growing there are
predominantly those adapted for life in saturated soils, which types of plants
are known as hydrophytes; (2) ground or surface water is present (it need not
be there all year long); and (3) the soils have been saturated with water for
a sufficient period of time so that they exhibit observable changes (hydric
soils) (T-19, 603-604)

7. DER defines which areas are wetlands by observing the
characteristics of the soils, vegetation and hydrology of the site. (T-19,
604)

8. If the plants on this site are hydrophytes, the area is a
wetland. (T-19, 640)

9. The majority of the plants at this swamp site (80%) are cattails
which are a type of hydrophytes called obligates because they grow in
saturated soils. (T-20, 609) Other wetlands species such as silky dogwood,
red osier dogwood; spiréa, buttonbush, elm, willow and jewelweed are also
present at the site. (T-609)

10. The photographs taken by DER, the United States Fish and Wildlife
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Service (USFWS),énd CCG all show a thick growth of cattails throughout the
cattail marsh area. (A-13, Aji4, A-17, CfIO,:C-17,vC-21, C-ZS, C-30, C-34,
C-35) _

1L If soil is saturated during a majority of theAgrowing season, the
activity of soil microbes.removes the oxygen from the water,‘resu1ting in a
very slow rate of decomposition of plant matter. The slow decomposition rate
tauseskplant matter to build up;over tfme, which creates a peat or muck}type
{soi1_ Muck type éoi]é are characteristically very dark or black in color and
characteristicélly have over 50% organic matter. (T7-610)
: 12. The photographs taken by DER and the USFWS show very dark‘or
black soils have been dug up by CCG in the marsh area. (C-6, C-7, C-8, C-9,
c-10, C-14, C-15, C-16, C17, C-24, C-23, C-34)

13. Dav1d Putnam is a W1]d11fe b1o1og1st for the USFWS (T-601) who
first visited this site on August 20, 1979 and returned there at least
annually thereafter. (T-605) | |

14. David Putnam obsérved hydric soils throughout the marsh area
(T-609-611) from the edge of Gibbs Road (T-608) over to the uplands on which
the condominiums were built (C-33) and down to the edge of Conneaut Lake
(C-32).

15. At the marsh, Putnam also observed many birds and wildlife of the
types associated with marsh areas, including muskrat, red-winged blackbirds
and mallard ducks. (T-611, 616)

16. The soil conditions show thaf the marsh area is saturated with
water nearly aT] of the growing season. (T-610)

17. DER’s photographs of the site and those of}the USFWS show water
present much of the growing season. .(C-4, C-Q, c-10, C-11, C-15, C-21, C-32,
C-33 and C-34)
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18. Based on the soils, hydrology, and plant species it is clear the
marsh area is a wetland. (T-128, 276, 519, 534, and 613)

19. From Putnam’s first visit to the site in 1979 until the time when
the condominium development started, there were no significant changes in the
wetlands portion of the site. (T-612-613). In this period, there were no
ditches around the periphery of fhe wetland as exist today. (T-105-106, 200,
607-608, 612-613) However, in April of 1981, a quantity of fill material was
placed on a portion of the uplands on the site. (T7-612)

20. No permit for creation of any encroachment in this wetland area
was applied for by CCG or issued to CCG by DER. (T-664)

21. Andrew Kosturick ("Kosturick”) is an excavation contractor who
has lived in the Conneaut Lake area all his life. (T-515)

| 22. As Kosturick Construction, he was hired by Alfred William “Sonny”
DeCapua of CCG to work on the condominium site. (C-22, C-27 and C-28)

23. Sonny DeCapua is treasurer of CCG and a member of its Board of
Directors. (T-387-388)

24. Sonny DeCapua supervised development of this property for CCG.
(T-316-3i7, T-534, T-546)

25. James Joseph appeared before the Board in this appeal as counsel
for CCG. (CCG's Notice of Appeal) He is also president of Lighthouse Cove
Condominium Association. (C-23) Joseph is also involved in CCG's development
of this property. (T-34, 546)

26. In February, 1986, at CCG’'s request and before he started working
for CCG, Kosturick gave CCG a bid to dig a ditch along Route 322, and then
north to Conneaut Lake. (C-27, T-548-550) |

27. After submitting a bid, Kosturick was given approval by CCG to

begin his work (T-583) and started working at the condominium driveway’s
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intersectﬁanrwitH Route 322 to excavate around thé culvert pipe which is

bepeath the driveway entrance. (T-527) | |
- 28. Kosturick testified that he made the ditch for Mr. DeCapua in

order to try to solve what they felt was a water flow problem. (T-531-532)

29. Kosfurick testified he did a "smear” job alongsidE?Route.BZZ‘t@
create this portibn of the ditch, whiie gréding out the area where a public
water 1ine had been installed previous]y»to create a minimum grade for‘water
f1bw. {T-535) | | |
_ / 30. Photographs C-15 and C-16 show Kosturick’s smeared ditch next to
Route 322. ”

31. The weight of the dirt alongside Route 322 was so great that
Kosturick could not excavate dirt in this area or his backhoe would tip ovér.
Instead, he usedfback pressure from his batkhoe;éw5ucket to ”smear”‘the dirt
ouf from side to side to create the minimum grade. (T-539)

32. Kosturick tried to do this job and stay in thé brush, but could
not and had to put his backhoe on a "float” borrowed from an of1 company to
finish the job. (T-538)

| 33. When Kosturick’s smearing work progressed é1ong Route 322 from
the driveway to Gibbs Road, he turned the cofner with the ditch (onto Gibbs
Road) and could actually eXcavate material, not just smear it. (T-539-540)

34. On February 19, 1986, Thomas D’'Alfonso ("D'A]fonso"), a hydraulic
engineer for DER, visited the site because he saW‘What he believed was
excavation‘in a wetland. (T-276) )

35. On February 19, 1986, D'Alfonso ton Kosturick, whom he knew
previously (T-278), that;Kosturick’é activity was in violation of the -
Encroachments Act because the area Kosturick was working in was a wetland.

(1-277)
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36. On February 20, 1986, D'Alfonso returned to site to talk with Mr.
DeCapua about digging ditches in wetlands without a permit contrary to the

Encroachments Act. (T-316)
37. After this meeting, he drafted a Notice of Violation of the

Encroachments Act for his supervisor to send out in connection with the
excavation project.

38. On February 25, 1986, Robert C. Thompson ("Thompson”),
Engineering Supervisor for DER (T-394) and Mr. D’'Alfonso’s supervisor, sent
the Notice of Violation in connection with CCG's activity in the wetland to
James Joseph as president of Lighthouse Cove Owners Association. (T-329 and
C-23)

39. On February 26, 1986, Mr. Joseph called D'Alfonso to request a
meeting with DER at the condominiums regarding the February 25, 1986 Tetter.
(T-329-332, 371-372, 418)

40. In response to Mr. Joseph’s request, on March 4, 1986, a meeting
was held at CCG's condominiums to discuss the wetlands issue. (T-369, 420)
Present for CCG were Mr. Joseph and Mr. DeCapua. Present for DER were Khervin
Smith, Thompson and LaRue Wyrich. (T-370)

41. Exhibit C-22 are Thompson's notes of this meeting. (T-417)
According to his notes and recoilection of the meeting, Mr. Joseph contended
on CCG's behalf that DER had no authority to regulate CCG's trenching in the
wetlands and Joseph wanted an opportunity to challenge the attempted
reguiation thereof in the Courts. (Exhibit C-22 and T-429)

42. According to Thompson’s notes, at this meeting, either DeCapua
or Joseph indicated CCG was contemplating expansion into the wetlands for
recreational and residential uses of this property. (Exhibit C-22)

43. In the summer of 1986, after the on-site meeting with DER and CCG
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representatives, 'kosturick began to dig a ditch fof CCa roughly parallel

and adJacent to Gibbs Road from Conneaut Lake back to Route 322. (T-555- 557)
P ‘44. Photographs c-7, C-13 and C- 14 show. work typxca] of what

Kosturick said he did along Gibbs Road (T-541, 543)

45. During excavation}adjaoéht to Gibbs Road, Kosturick hauled
fifteen domptruck loads of excavated dirt from the ditch excavation and:spreﬁd
it on the uplands area of this property. (T-544) |

46. The'portion of the ditch adjacent to Gibbs Road waé at least five
to sik feet wide and thevexcaVated s0il was characterized by Kosturick as sTop
and peat moss. (T-545)

47. In addition to this ditching acfiVity, elsewhere on the site
David Putnam saw evidence that new fill mater1a1 had been graded into the
wet]and near the condom1n1um units and th1s is shown in a photograph which he
took and which is Exfribit C-31. (T-638)

48, Kosturick admitted placing some fill in the wetlands (T-571) and
that he knew this was a wetlands area. (T-559)

49. Kosturick knew a permit was needed to do this type of work in a
wetlands but believed that getting a permit was not part of his job because he
understood that CCG was to get all permits. (T-560-561)

50. Exhibit A-1, which is also Exhibit C-26, shows in red where the
smear ditch was created and thé excavated ditch was dug. (T-101-102)

51. DER's Order, while’requirfng restoration of all ditches t
(T-188-189), is not intended to preclude a reclamation plan which accounts for
the need for a positive flow of water beneath the condominium driveway as long

as the highway runoff is filtered through the wetlands. (T-188, 632)
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DISCUSSION

Because of CCG's failure to comply with our Rules of Procedure and
three separate but specific Orders of this Board in this appeal, this case is
left in a peculiar posifion for adjudication. First, as a sanction for
failing to file a pre-hearing memorandum as we ordered on September 30, 1986,
and subsequently requested twiée in writing, CCG was barred from presenting a
case-in-chief by our Order of March 11, 1987. Despite this sanction, in the
four days of hearings, counsel for CCG did cross-examine DER’s witnesses at
length and offered into the record various documents and photographs as
exhibits on CCG's behalf. Counsel for CCG did not attempt to offer any
rebuttal testimony, however.

A second sanction--considering this case without a post-hearing brief
on CCG's behalf--was imposed on CCG by our order of June 16, 1989. This
sanction was imposed because of the failure of CCG's counsel to file his brief
after agreeing to do so at the hearing’s conclusion (T-700-701) and after
being advised of such a potential sanction by our order dated April 26, 1989.
Nolpost-hearing brief, even an untimely one, has ever been filed on CCG's
behalf. v

Accordingly, we must ask the question in Tight of the above: What
specific issues are left for us to adjudicate? The answer to this question is
that there are virtually none. In the Notice of Appeal filed on CCG's behalf
and elsewhere prior to the hearing in this matter, CCG's counsel raised
various legal arguments on CCG’'s behalf. If he had wanted us to consider them
in adjudicating this matter, his procedure for doing so wa§ to raise them in a
post-hearing brief filed pursuant to 25 Pa Code §21.116(b). No such brief was

filed; thus, all such legal and factual arguments are deemed to be abandoned.

Lucky Strike Coal Company et al. v. Commonwealth, DER, supra. We must point
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‘out “further that any other approach by ‘this Board in this case would make -our

;grders'ﬁmposﬁqg;sanctions”onfﬁCGjunder125 Pa Code §21.124 .meaningless.

foreover, any wther é]ternatiwe-wau]dsencourage martiesnbefore us}0r:ﬂhE%r
-counsel to ignofe our orders and the rules of.pnobedureieSSeniial ﬁof-ihe
functioning of the Board. This we will not.do. |

Having said the :above, however, ouf inquiry is mot .over, asiEERfﬂas
ithe ‘burden of'prodf in thiéaappeal. Thus, we must at least satisfy wourselwes
‘that DER"s actions 4n issuing 'this Order have a-hhtiona];basis in “the
*Encroachments Act and -do not'éonstﬁtute an.abuse-of DER’s discretion. We are
satisTied that DER acted properly

As ‘enacted by the Legislature, the statute regu]ates any encroachment
son -or ‘obstruction of any body of water by requiring in Section 6 that.acpeﬂmmi
be ﬁbtained‘froﬁﬁDER for any such structure‘orﬁﬁfiﬁvitygprdbr to -undertaking
same. 32'P;S.:§693£6 The statement of scope in Section)ﬁﬁuf the Encroach-
ment’s Act,provﬁﬂes:

"The act shall apply to:

(4) A11 water obstructions and ‘encroachments other

‘than dams, located in, along, across or projecting into

;any:watencourseq f]oodway or body of water, whether

temporary ‘or permanent.” 32 P.S.§693.4(4)
Thus, if CCG’'s actions -encroached on or obstructed a body of water, since
CCG"s counsel stipulated it mever sought or received a permit, CCG violated
this :act and DER could lawfully issue CCG this Order under Section 20 of the
iEntroachménts Act. 32 P.S. §693.20

By definition in both the Encroachments Act and 25 Pa Code Chapter
'165,:which are ‘the regulations promulgated under ‘this Act, a "body~of*Water"
is defined to specifically include a “marsh” or a "wetland.” Moreover, ‘there

W5 mo doubt that the evidence -established ‘that the tract being developed by
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CCG included over four acres of wetlands. The witnesses, including CCG's
contractor, all testified they understood it was a wetland area.

DER's staff testified that DER defines wetlands by their soils, plant
types and hydrology. Its staff and the witness from the USFWS all testified
that by each of these tests, the cattail marsh is a wetland of the type
regulated under this statute. The soils are hydric, the plant species are
hydrophytic and the area is saturated with water most of the year. All three
tests are thus met. Moreover, the photographic evidence in the record leaves
no doubt that this is wetland.

The testimony and photographs also show CCG had its contractor working
with his heavy equipment to ditch the wetlands. USFWS’s David Putnam also
testified to several places where new fill had been pushed into the wetlands.
Andrew Kosturick, CCG's contractor admitted in testimony that in at least one
area, he had put fill into the wetlands. It takes no great mental exertion to
see placing fill material in a wetland is an encroachment into same. The fill
is a "structure...which...changes...or diminishes...the cross section of
[this]...body of water.” This work by Kosturick on behalf of CCG is enough to
give merit to DER’s order insofar as it deals with the fill since the
testimony was that Kosturick worked for CCG on this property.

In addition, on CCG’'s behalf and at its direction, Kosturick "smeared”
a ditch roughly parallel with Route 322 to drain water. He then excavated a
ditch roughly perpendicular to Route 322 and parallel (and immediately
adjacent) to Gibbs Road from the ”smeared” ditch all the way into Conneaut
~Lake. Moreover, this excavation occurred after CCG was told verbally and in
writing by DER not to encroach on a wetland without first securing a permit.
The next question to be asked is: Was this ditch excavated in wetlands? The

answer is yes. Exhibit C-30 shows Gibbs Road has cattails growing right up to
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its edge. USFSWﬁs David'Putnam who took the ph;tograph~ also testifiedfabnut
the-cattaiTs’ location. S1m11ar test1mony came from other DER ‘witnesses and
TS 0bv1ous frnm the photographs 1ntroduced It was the cattail swamp‘whweh
was smeared along Route 322 and excavated along Gibbs Road. 2 Our final
question concerns whether this ditch is an encroachment. The answer iS-again
yes. "Any...activity which in any manneh changes [or] expands...the...cr@ss
seétion of any...quy of water:” is an encroachment under Section 3 of the
Act. A ditch which is five feet wide and‘is dug with a backhoe or ”smearéd”
b& a backhoe, changes or expands the cross sectidn of this wetland. A permit

is required for any encroachment activity. Harveys Lake Borough Taxpayers

Association v. DER et al. 1984 EHB 450, Donald T. Cooper v. DER 1981 EHB 78.

As found above, one was not obtained. Thus the port1on of the DER Order as. to
th1s ditch was appropr1ate3 and authorized by Se¢t1on 20 of the |
Encroachments Act.
Accordingly we sustain DER’s Ohder and deny this appea1 therefrom by
CCG. |
CONCLUSIONS OF LAW

1. This Board has jurisdiction over the parties and the subject
matter of this appea]. |

2. The Department has the initial burden of proof in the appeal from
the issuance of an administrative order and it has met this burden.

3. Section 2 of the Encroachments Act recites that a portion of this

2 The photographic evidence in this regard was very effective.

3 Since the Order directs restoration of the site to its status guo ante,
and since CCG did mot file a Brief objecting to this concept of relief and did
not present evidence through cross-examination or rebuttat that the relfef was
an abuse of discretion, we will sustain the rel1ef directed by DER. .
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Act’s purpose is the regulation of obstructions and encroachments.

4. Section 3 of the Encroachments Act (32 P.S. §§693.3) defines a
"Body of Water” as: "Any natural or artificial lake, pond, reservoir, swamp,
marsh or wetland” and defines “Encroachment” as: “Any structure or activity
which in any manner changes, expands or diminishes the course, current or
cross-section of any watercourse, floodway or body of water.”

5. The definitions of "Body of Water” and "Encroachment” and the
perpit requirements set forth in the Encroachments Act are repeated in the
regulations found at 25 Pa. Code Chapter 105 as adopted by the Environmental
Quality Board to implement the Encroachments Act. 25 Pa. Code §105.1 and
105.11 respectively.

6. Section 6(a) of the Encroachments Act (32 P.S. §693.6(a))
provides: “No person shall construct, operate, maintain, modify, enlarge or
abandon any dam, water obstruction or encroachment without the prior written
permit of the department.”

7. The wetland/cattail swamp in this case is a body of water under
the statute’s definition.

8. CCG's filling of this wetland through grading done for it by
Andrew Kosturick constitutes creation of an encroachment under this statute.

9. CCG's construction of a ditch along the edge of, but within, the
wetland’s bordefs, also constitutes creation of an encroachment under this
statute.

10. CCG’'s creation of these two encroachments without the permit
required under this act constitutes separate violations of the Encroachments
Act. |

11. DER acted reasonably and did not abuse its discretion in issuing

an order under this Encroachment Act to CCG, as the real estate’'s developer,
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to restore the wetlands which were impacted by the activities undertaken on

CCG's behalf.

ORBER

AND NOW, this 6th day of March,'1990, it is ordered that‘the appeal

by Conneaut Condominium Group, Inc. is dismissed.

DATED: March 6, 1990

cc: Bureau of Litigation
Library, Brenda Houck
For the Commonwealth, DER:
George Jugovic, Jr., Esq.
Western Region
For Appellant:
James H. Joseph, Esqg.
Pittsburgh, PA
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD
101 SOUTH SECOND STREET
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HARRISBURG. PA 17101 . M. DIANE SMITH
717-787-3483 SECRETARY TO THE BO/
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LAWRENCE BLUMENTHAL

V. EHB Docket No. 89-230-F

COMMONWEALTH OF PENNSYLVANIA :
DEPARTMENT OF ENVIRONMENTAL RESOURCES : Issued: March 6, 1990

® s se oo oo

OPINION AND ORDER SUR
PETITION FOR SUPERSEDEAS

Synopsis

A petition for supersedeas is granted in a case in which the
Department of Environmental Resources ordered the Petitioner to study and
clean up lead contamination on the Petitioner's property. The Department
lacked jurisdiction to issue the order because the evidence established that
the Petitioner did not cause or contribute to the contamination, and did not
know of the contamination when he bought the property, and because the
Department is not authorized by the Solid Waste Management Act to assign
responsibility based solely upon the Petitioner's ownership of the land on
which the pollution exists.

OPINION

This proceeding involves an appeal by Lawrence M. Blumenthal
(Blumenthal) from an order of the Department of Environmental.Resources (DER)
dated July 18, 1989, and amended on September 13, 1989. In the amended order,

DER directed Blumenthal, his partner Charles Fruman, and Wayne Junk Company
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(Wayne Jurk) to take certain acinnSHtOéstudy‘&nd:c]ean‘upzsodﬂ"confamﬁﬂeﬁmﬂﬁ
ﬁ%?féﬁﬂéaﬁzaﬁgﬁWE%Tn‘Waynesbchn FrankJﬁn;CQunty;r- The order alleged: that
tﬁ€é1eadicénnaﬁ$ﬁé%ion wasecausedéby Blumenthal"s and Wayne Junk's: breaking; off
aﬁfomébﬁﬂeﬁbatieﬁ155«on the property. endfburiad of 20 to. 30 tons: of battery

This Opinion and Order addresses the petition for supersedeas: filed:
by~ Blumenthal on December 28, 1989. A hearing on: this petition was held on
January I, 1990. In his petition, Blumenthal claims that he is 1ikely to.
succeed o the merits of his appeal because DER has no proof that he disposed:
of hazardous waste at the site, and because Blumenthal didinot:knew--aﬁ the:
time he and;Fkuman purchased the property--of the: disposal of battery casings
at the site by the previous owner. Blumenthal further argues on the merits of
h1s appeal that DER lacks authority to impose re&pons1b111ty upon him selely
on the basis of tis ewnership of the polluted land, because such an action
would exceed the»TimﬁtS«of the Cemmonwealth's police powers, citing

Philadelphia Chewing Gum Corp. v. Commonwealth, DER, 35 Pa. Commonwealth Ct..

443, 387 A.2d 142 (1977), aff'd sub nom National Wood Preservers, Inc. v.

Commonwealth, DER, 489 Pa. 221, 414 A.2d 37 (1980). In addition, Blumenthal

argues that he will suffer irreparable injury if a supersedeas is not granted
because he lacks the funds to clean up the site. Finally, Blumenthal contends
that the public will not be harmed by a supersedeas becauee the pfoperty has
been secured and there is no evidence of off-site contamination. ‘

DER has filed an answer and two memorandums of law opposing

L the July 18, 1989 order named B]umentha] and Fruman as responsible
parties. The September 13, 1989 amended order added Wayne Junk Company as &
responsible party. The latter order stated that Blumenthal, Fruman, "“and/aor®
Wayne Junk were the owners of the property involved here, and that they alse:
owned and operatéd Wayne Scrap Company, & scrap recyc]1ng company which
gperated at the same site. See a]so footnote 2, infra.
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Blumenthal's petition for supersedeas. DER contends that Blumenthal is not
likely to succeed on the merits of the appeal because he buried battery
casings on the site, and because he knew the condition of the land when he
purchased it. DER further argues that even if Blumenthal did not bury casings
or know of the earlier burial of them, he is still responsible for cleaning up
the site because he owns the contaminated land.Z DER also argues that
Blumenthal has not shown that the alleged financial hardship he may suffer
constitutes irreparable harm. Finally, DER argues that a supersedeas may not
be granted because pollution would be threatened while the supersedeas is in
effect. See 25 Pa. Code §21.78(b).

In ruling upon a petition for supersedeas, the Board considers the
following factors:

1) irreparable harm to the petitionef,

2) the likelihood of the petitioner’s prevailing on the merits, and

3) the 1ikelihood of injury to the public.
25 Pa. Code §21.78(a). In addition, a supersedeas may not be issued in cases
where a nuisance or a significant amount of pollution, or other hazard to
public health, would exist or be threatened while the supersedeas is jn
effect. 25 Pa. Code §21.78(b). Normally, a petitioner bears the burden of
demonstrating that the above factors militate in favor of granting a super-

sedeas. Lower Providence Township v. DER, 1986 EHB 395. However, it is not

necessary for the petitioner to establish irreparable injury and likelihood of

injury to the public when it is shown that DER lacked the underlying authority

2 Technically, it appears that the land is now owned by Wayne Junk
Company, Inc. pursuant to a deed executed by Blumenthal and Fruman in 1959 (T.
77-78, DER amended order, paras. A, C). However, Blumenthal has not raised
the argument that he does not own the land in either his petition for
supersedeas or his memorandum of law; thus, we will not consider the issue

here.
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to take the actign at fissue. Id., Nv Trex, Inc. v. DER, 1980 EHB 355, Wabo

ant Co. v. DER, 1986 EHB 71. Berks Products Corp v. DER, EHB Docket No.
8@}351-F (Opinien and Ordér issued October 10, 1989).

App]y1ng these standards to this case, a supersedeas is warranted
because DER exceeded its jurisdiction in 1ssu1ng the instant order. The
ev1dence d1d not establish that Blumenthal either buried battery cas1ngs or
knew at the time he purchased the property of the burial of cas1ngs by the
,prevmous owner. Furthermore, the So]1d:Waste Management Act, Act of July 7,
iQéOP P;L; 380, as amended, 35 P.S. §6018.101 et ggg. (SWMA), does not
authorize BER to order a‘persdn to clean up hazardous waste contamination
solely on the basis that he owns the land on which the hazardous waste is
sitﬁatedm |

The preﬁ&hderance of the evidence at tﬁé”hearimg'established that Mr.
Blumenthal did not cause or contribute to the burial of battery casings which
s the apparent cause of the lead contamination ét the site. Battery casings
were'buried on the site by Max’Zuckerman, who sold the site to Blumenthal and
Charles Fruman in 1957. (Appellant’s Exh. A, pp. 5-8, Transcript 8, 13) Mr.
BTumehthaP‘testified that he first 1earned of‘buria] of the casings in 1959,
when they began to work their way to the surface. (T. 39-40) Mr. Blumenthal
denied that he had buried the casings, or that he knew at the time he
purchased the property of Zuckerman’s burta] of the casings. (T. 9, 25)

| DER’s evidence did not discredit Mr. Blumenthal’s testimony. DER
solid waéte specialist Lynn E. Manahan testified regarding the events |
brecedihg DER's order. He stateﬁ‘that he-becamé tnvolved with the site 1in
August of 1988, when he inherited the case file from Bob Stewart. (7. 48-49)
Thé‘stamement,inrDERfs order that Blumenthal disposed of batteries on the site

was based upon infbrmatﬁon.a1]egedly collected by Mr. Stewart (T. 65-67)
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However, Mr. Stewart did not testify at the hearing. Furthermore, Mr.
Manahan's testimony regarding his conversation with Blumenthal in November of
1988 did not establish that Blumenthal buried the batteries. Manahan
testified that Blumenthal referred to the digging of a trench and burial of
batteries by contractors Lee and Arthur Hamner. (7. 62) However, Arthur
Hamner stated at his deposition that this work was conducted for Mr.
Zuckerman, not Mr. Blumenthal. (Appe]]ant's Exh. A, pp. 5-7)3 Finally, Mr.
Manahan did not testify that Blumenthal stated that he (B]umenthaf) buried the
batteries; Manahan'testified that it was his "understanding" that Blumenthal
had done so. (T. 62) We do not know whether this understanding was based
upon what Blumenthal told him or whether it'grew out of a preconceived notion
which Mr. Manahan derived from reading Mr. Stewart's file.

Since the preponderénce of the evidence indicates that Mr. Blumenthal
did not cause the contamination, we must decide whether DER has authority
under SWMA to order him to clean up the lead contamination based solely upon
his ownership of the property. We find that DER lacks this authority.

The Board recently has rejected the argument that the SWMA authorizes

- DER to hold a person responsible for pollution on his property on the sole

basis that the person owns the property. Newlin Corporation, et al. v. DER,
Docket No. 83-237-W (Opinion and Order issued October 18, 1989). In Newlin
(slip op. at 19), the Board quoted from Commonwealth, DER v. 0'Hara Sanitation
Co., _ Pa. Commonwealth Ct. __, 562 A. 2d 973, , 976-977 (1989):

Finally, DER argues that the 0'Haras should be
held responsible for violations of the Act that
occurred on their property. We have concluded that the
Act was not violated. Had we reached a different
conclusion we would still affirm the Chancellor's order.
striking the 0'Haras as defendants because DER relied

3 Mr. Hamner's deposition was admitted as an Exhibit with DER's
acquiescence. (T. 5-7).
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only onjﬁhe-fact that the 0’Haras owned the land at the

time of the hearing. In doing so DER disregarded the

requirements of the Act’s provisions. BER offered no

evidefice that the 0'Haras had any knowledge of the

. -operations occurring on their land, that the operations

did or may constitute dumping of solid waste or

storage, treatment or: processing of solid waste, or

that the 0'Haras had given 0SC any permission to

gndertake such operations.

(footnote omjtted)

In addition, we note that much of the discussion of this issue in
Blumenthal's and DER’s briefs centered on cases interpreting Section 316 of
the Clean Streams Law, 35 P.S. §691.316.4 However, since DER's order was
based solely upon the SWMA, that discussion is irrelevant to the question of
whether the SWMA authorizes DER to'assign responsibility on the bare fact of
land ownership. This statutory construction argument must be addressed before
1t is necessary to determine whether the Act exceeds the constitutional limits
of the Commonwea]th s police powers. Moreover, as the Board po1nted out in
Newlin (slip op. at 19), the SWMA does not contain any provision which is
similar to Section 316 of the Clean Streams Law.? DER's discussion in its
brief of Sections 103, 401, 501, 602, and 611 of the SWMA, 35 PS §§6018.103,
6018.401, 6018.501, 6018.602, and 6018.611, while very thorough, does not

persuade us that our conclusion in Newlin was incorrect.

4 see Philadelphia Chewing Gum Corp. v. Comggnwea]th, DER, 35 Pa.
Commonwealth Ct. 443 387 A.2d 142 (1977), aff’d sub nom National Wood
Preservers, Inc. Commonwea]th DER, 489 Pa. 221, 414 A.2d 37 (1980),
Western Pennsv]vanTa Water Co. v. Commonwea]th DER 1988 EHB 715, affirmed,
___ Pa. Commonwealth Ct. __, 560 A.2d 905 (1989).

5 Section 316 states, in relevant part:

Whenever the department finds that pollution or a danger of pollution
is resulting from a condition which exists on land in the Commonwealth the
department may order the landowner or occupier to correct the condition in a
manner satisfactory to the department or it may order such owner or occupier
to allow a mine operator or other person or agency of the Commonwealth actcess
to the land to take such action. For the purpose of this section,

"landowner” includes any person holding title to or having a proprietary
1nterest in either surface or subsurface rights.
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In summary, we find that the evidence introduced at the supersedeas
hearing supports a finding that Blumenthal did not cause or contribute to the
lead contamination on his property, and that he did not learn of the burial of
the battery casings by his predecessor in title until aftér he had acquired
the property. In addition, we find that the SWMA does not authorize DER to
assign responsibility based upon the bare fact of land ownership. Therefore,
it appears that Blumenthal is Tlikely to succeed on the merits of his appeal.
In.addition, since it appears that DER lacked underlying authority to enter
this order, we need not determine whether Blumenthal satisfied the other

criteria for a supersedeas. Lower Providence Township v. DER, 1986 EHB 395,

Ny-Trex, Inc. v. DER, 1980 EHB 355, WABQO Coal Co. v. DER, 1986 EHB 71, Berks

Products Corp. v. DER, EHB Docket No. 89-351-F (Opinion and Order issued

October 10, 1989). Therefore, we will grant Blumenthal's petition.
ORDER
AND NOW, this 6th day of March, 1990, it is ordered that Lawrence
Blumenthal's Petition for Supersedeas is granted, and DER's order is
superseded pending the disposition of this appeal.

ENVIRONMENTAL HEARING BOARD

Administraiive Law Judge
Member

DATED: March 6, 1990

cc: Bureau of Litigation
Library, Brenda Houck
For the Commonwealth, DER:
Robert Abdullah, Esg.
Central Region
For Appellant:
Edward B. Golla, Esg.
Stewartstown, PA .
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD
101 SOUTH SECOND STREET
SUITES THREE-FIVE .
HARRISBURG, PA 17101 M. DIANE SMIT}H

717-787-3483 SECRETARY TO THE BC
TELECOPIER: 717-783-4738
INGRID MORNING :
V. . EHB Docket No. 88-094-M

COMMONWEALTH OF PENNSYLVANIA :
DEPARTMENT OF ENVIRONMENTAL RESOURCES : Issued: March 8, 1990
and PIKE TOWNSHIP, Permittee :

OPINION AND ORDER
SUR
MOTION TO DISMISS

Synopsis

An appeal from the "deemed approval" of a proposed amendment to an
Official Sewage Facilities Plan because of DER's failure to act within the
time limits established in 25 Pa. Code §71.16 is dismissed, when the proposed
amendment is treated by DER as a supplement rather than a revision. DER has
wide latitude in determining whetﬁer a proposed amendment is a supplement or a
revision; the sanction of “deemed approval” applies only to a revision.

OPINION

Ingrid Morning (Appellant) filed this appeal on March 16, 1988,
alleging that the failure of the Department of Environmental Resources (DER)
to act timely upon a proposed amendment to the Official Sewage Facilities Plan
(Official Plan) of Pike Township, Berks County, pertaining to the Hidden
Hollow Subdivision, resulted in a "deemed approval” of the proposed amendment
under the provisions of 25 Pa. Code §71.16. In an Opinion and Order issued
October 6, 1988 (1988 EHB 919), the Board denied a‘Joint Motion for Judgment
on the Pleadings for the reason, inter alia, that it was not clear whether DER

treatéd the proposed amendment as a supplement or a revision. The "deemed
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i,\;,u.

approva]” sanction in 25 Pa. Code §71 16 app]1es on]y to DER's failure to act
t1me]y with respect to a revision.

In 1ts=Pre-Hear1ngﬂMemoranﬂum, filed on August 7, 1989, DER made
clear that 1t‘cqnsidered the proposed amendment ¢o*bera«supp1ement rather than
a £evﬁsi©n. On the basis of DER’s statement, Appellant filed a Motion to
Dismiss on September 25, 1989. Pike Township joined in Appellant’s Motion on
October 12, 1989. DER filed no response.

N The Bbard.has preVioﬁsly ruled that DER has wide latitude ih~decﬁﬂﬁmg

whether to treat a proposed amendment to a sewage facilities plan as a

revision or a supplement: Maxwell Swartwood v. DER, 1979 EHB 248 at 254; Keim
v. DER, 1985 EHB 63 at 83. ’The-Swartwooﬂ decision was affirmed on appeal to
Commonwealth Court: 424 A.2d 993 (1981). In the exercise of its wide
iatﬁiuﬂe, DER hé;vdetemmimed that the proposed.amendment involved here was a
supplement rather than a revision. As such, théwe is no “deemed approval”
sanction for DER's failure to act in a timely mamner. Since there was no

"deemed approval,” there was nothing from which Appellant could appeal.
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ORDER

AND NOW, this 8th day of March, 1990 it is ordered that the appeal of

Ingrid Morning is dismissed. ~

ENVIRONMENTAL HEARING BOARD

Vraginw Wetts:
MAXINE WOELFLING

Administrative Law Judge
Chairman

i WW
ROBERT D. WYERS 7

Administrative Law Judge
Member

7~4ha-uu4=c=37.Fi%%?I62==ilf
TERRANCE J. FITZPATRICK

Administrative Law Judge
Member

LA

RICHARD S. EHMANN
Administrative Law Judge
Member

ol L Cllnad

JASEPH N. MACK
dministrative Law Judge

Member
DATED: March 8, 1990
cc: Bureau of Litigation For the Appeilant:
- Library: Brenda Houck Randall J. Brubaker, Esq.

Harrisburg, PA Philadelphia, PA
For the Commonwealth, DER: For the Permittee:
Norman Matlock, Esq. Paul Essig, Esq.
Eastern Region Reading, PA

sb
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COMMONWEALTH OF PENNSYLVANIA

ENVIRONMENTAL HEARING BOARD
101 SOUTH SECOND STREET
SUITES THREE-FIVE

HARRISBURG. PA 17101 ' M. DIANE SMITH
717-787-3483 SECRETARY TO THE BO#

TeLecomER: 717-783-4738

SOUTH HUNTINGDON TOWNSHIP
BOARD OF SUPERVISORS

V.

se ae

EHB Docket No. 87-245-R

COMMONWEALTH OF PENNSYLVANIA :
DEPARTMENT OF ENVIRONMENTAL RESOURCES : Issued: March 8, 1990

ADJUDICATION

By the Board

Synopsis
The appeal by the South Huntingdon Township Board of Supervisors

("Township") from the Department of Environmental Resources' order directing
the township to amend its Official Sewage Facilities Plan is dismissed.
Township has not shown DER abused its discretion in issuing this order.
Township has also failed to show any reason why the property owner's proposal
of sewage treatment through use of a small conventional sewage treatment

plant should not be conceptually approved as a revision of Township's Official
Sewage Facilities Plan. Conceptual approval leaves to be addressed at a later
date both the effluent limitations necessary to protect public health and

specific treatment technology.
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- INTRODUCTION

» ThiS‘maiﬁer began on June 19;_1987, when Township filed a notice of
a@%&a] from the issuance by DER of an ofder‘tb'?owﬁship under the Penmnsylvania
Sewage Facilities Act, Act of'Janﬁahy 24,’1966,:P.L. 1535, as amended, 35 P.S.
§]5é.lret seg. ("SFA"). The DER&o}der of'May'26, 1987, directs Township to
amend its Official Plan For Sewage Disposal within Towaship ("Official Sewage
~Fa§i3fties‘P1an”) to authorize sewage disposal via installation of a "package”
sewage treatment plant to serve property owned by Mil1$tohe EntérpriSeS, Inc.
6n¢which;Richard and Robert ijdseye ("Birdseye”) operate an "adult”
bookstore. This enterprise ap;ears to be the singularly unpopular driving
force behind this app-ea].1 Aftér use of an on-lot subsurface d%sposai System"
and treatment of sewage with a septic tank-sand filter-chlorinator were both
examined and rejected by Township, Mi]lstohe sought Township’'s COﬂCeptua1
appfowa] for an installation of a small "package” sewage treatment pl#nt,which
would discharge treated eff]uentvto the sqrface waters of the Commonwealth.
Township_ref&sed‘comment on this proposal so Millstone asked DER to order
Township to amend its plan approving this concept. Prior to issuing such an
Order, DER sought-and received comments on this concept from Township. DER
evaluated Township's comments,ﬁursuant to 25 Pa. Code §71.17 and based
thereon, directed Township to épprpve the concept of use of this method of
Sewage treatment. No approval of the effluent limitatians needed to protect
éwb]ic health és to the plant’s discharge has been sought by Millstone or )
Eirdseye or given by DER, nor has DER been solicited to approve or disapprove

any proposals for the type of hardware needed to be installed to consistently

1 The nature of this enterprise has been talked around in the parties’
pleadings and briefs without being identified except in Exhibit C-3. Issues
of lecal opposition to such an enterprise in the township versus freedom of
speech, etc. cannot and have not played any role in our review of DER’s Order.
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achieve any such limitations.

After the parties filed their respective Pre-Hearing Memoranda,
counsel for Township and DER agreed to nineteen stipulations of fact which
were received by this Board from the parties on March 9, 1989. Thereafter, on
March 14, 1989, this matter came to be heard before the Honorable William A.
Roth, formerly a member of this Board. At that hearing DER called only one
witness to testify. Township offered no evidence except through
cross-examination of DER’'s witness.

\ DER filed its post-hearing brief on August 21, 1989. Township's
brief was received September 18, 1989 and DER’'s Reply to Appellant’s
Post-Hearing Brief was received on October 2, 1989.

Mr. Roth depafted this Board without first preparing an
adjudication.?

After a full and complete review of the record in this matter we
enter the following findings of fact.

FINDINGS OF FACT
1. Appellant is Township, a second class township in Westmoreland
County with an address of RD #1, Box 133, West Newton, PA. (Page 1 of DER's
Order and Appellant’s Notice of Appeal)

2. Appellee is DER, an executive agency of the Commonwealth of
Pennsylvania vested with the authority and duty to administer and enforce the
Clean Streams Law, the Act of June 22, 1937, P.L. 1987, as amended, 35 P.S.
§691.1 et seq. ("Clean Streams Law”); the SFA; Section 1917-A of the
Administrative Code, the Act of April 9, 1929, P.L. 177, as amended, 71 P.S.

2 This Board may issue an adjudication where the member who heard the
testimony has departed without drafting the adjudication. Lucky Strike Coal
Co. et al. v. Commonwealth, DER 119 Pa. Cmwith. 440, 547 A.2d 447 (1988).
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§510-17 ("Administrative Code”); and the rules ahd regulations promulgated
pursuant to these statutes. (Stipulation of Facts)3

3. No public sewage treatment facilities are presently available to
serve property in the Yukon area of Township. (Stipulation of Facts and .
Exhibit C-3)

4. On February 20, 1985, Application No. C32108 for an on-Tot sewage
disposal system permit for a piece of property in the Yukon area of the:
Township owned by Millstone Enterprises, Inc..(”Millstone”), was denied by
Township. (Stipulation of Facts and Exhibit C-3)

5.. On March 15, 1985, DER's Soil Scientist, Jay Weaver, evaluated
the Millstone tract ("Site”) for its suitability for an on-lot system and
concurred with the Township that the site was unsuitable for any on-lot sewage
disposal system.‘(gtipu1ation of Facts and Exhibit C-3)

6. On or about September 25, 1985, Millstone submitted to Township a
Planning Module for an alternative means of sewage treatment for the site in
Yukon. The proposed new system used a septic tank and sand filter with a-
chlorinated discharge. Millstone also sent a copy of this Planning Module to
DER. (Stipulation of Facts and Exhibit C-3)

7. On or about September 27, 1985, Township denied Millstone’s
Planning Module, stating as the reason for denial that the system would be
Tocated in a floodplain. (Stipulation of Facts and Exhibit C-3)
| 8. On October 7, 1985, DER returned the Planning Module to Mi]]séone
with accompanying correspondence indicating that DER could not accept the

Planning Modules without municipal approval. (Stipulation of Facts and

3 The parties’ joint stipulation of facts, which is also Board Exhibit No.
1, is hereinafter referred to as “Stipulation of Facts.” As used in this
adjudication NT followed by a number herein refers to pages of the hearing’s
transcript.

200



Exhibit C-2)

9. Under cover of a letter dated December 10, 1986, Millstone
submitted a Planning Module to Township as a proposed revision to Township’s
Official Sewage Facilities Plan. The Planning Module proﬁosed building a
private sewage treatment plant at the site to serve a bookstore which is
located thereon and operated by Birdseye. (Stipulation of Facts and Exhibit
C-3).

10. Township did not adopt this proposal as a revision to the
Tanship’s Official Sewage Facilities Plan. (Stipulation of Facts)

11. On February 4, 1987, Millstone submitted a private request that
DER order Township to revise its Official Sewage Facilities Plan to reflect
approval of the concept that Millstone could install a private sewage
treatment plant as the method of providing sewage treatment for wastes
generated at the bookstore. (Stipulation of Facts and Exhibit C-3)

12. By letter dated February 24, 1987, DER notified Township of
Millstone’s private request to DER to order Township to revise its plan.
(Stipulation of Facts and Exhibit C-4)

13. Pursuant to 25 Pa. Code §71.17, DER requested that within thirty
(30) days, Township state any reasons why the DER should not issue such an
order. (Stipulation of Facts and NT 21 and 22)

14. Township’'s response to DER expressed concern about the issuance
of a permit for an interim holding tank, objected to Millstone’'s failure to
file an application for a National Pollutant Discharge Elimination System
("NPDES”) permit simultaneously with this request, and stated that the sewage
treatment plant would be located within a floodplain. (Stipulation of Facts,

Exhibit C-4 and NT 22)

15. Under procedures to administer the SFA and the Clean Streams Law,
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DER cannot accept an NPDES permit application fo% Millstone’s proposed plamt:
unti’l the'.Plannding Modules have been officially adopted as a Plam Revisiom or
§Wﬁﬁ$éméﬁt.fo the Township Official Sewage Facilities Plam. (Stipulation: off
Facts and NT 11) |

16. The issue of the installation of the: sewage treatment plant
within a floodplain is not a planning issue, but is an issue reviewed withim
DER when NPDES and Part II Construction Permit Applications are received by:
DER from the permit applicant. (Stipulation of Facts and NT 25)

17. There are no applicable zoning or subdivision regulations
covering the site. (Stipulation of Facts and NT 27)

18. On or about May 26, 1987, DER, pursuant to its authority under
Sections 3, 203, 402 and 610 of the Clean Streams Law, Sections 5 and 10(1) of
the SFA, and Secf}bn 1917-A of the‘Administrativé:Code, issued an order to
Township to revise its Official Plan to reflect approval of a sewage treatment
plant to be installed at the site in Yukon as set forth in Millstone’s
Planning Module. (Stipulation of Facts, Exhibit C-5 and NT 27 and 28)

19. Approximately six menths after the order was issued to it,
Township held a public hearing, and on November 26, 1987, issued a letter to
DER declining to approve Millstone’s proposal for sewage treatment as ordered
by DER for the reasons contained in that letter. (Stipulation of Facts, Exhibit
A=l and NT 52 and 53) }

20. Township has an Official Sewage Facilities Plan for the Yukon
area of Township which was prepared on its behalf by Westmoreland County;
that plan proposes the installation of a sewage treatment plant to serve the
Yukon area. (Comm. Exhibit C-1 and NT 12 and 13)
| 21. Township has not impiemented this Plan as to the Yukon Area.

(NT-27)
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22. By issuance of its order to Township, DER did not approve
construction of a particular sewage treatment plant. It only approved the
concept of treatment by this method. (NT 28 and 44)

23. Construction of any particular sewage treatmént plant is a
three-stage process in terms of DER review. The first stage involves the
modification of the municipality’s plan to show how sewage treatment and
disposal will be accomplished. After this, a municipality or private person
appiies to DER for an NPDES permit and in this permit, when issued, DER sets
treatment plant effluent limitations. Then, in the final stage, with those
limits in hand, the applicant submits an application to DER for a Part II
Construction Permit showing the proposed plant design. This sequence is
followed because a plant cannot be designed until after the effluent
Timitations are established. (NT 11, 28, 29, 37, and 38)

24, Issues as to the degree of stringency of effluent limits or
whether the plant design is adequate to achieve them are not considered by DER
until applications are submitted for the NPDES and Part II permits. (NT 29)

- 25. In the event the permittee goes bankrupt, quits, abandons or
ceases to operate the plant, once installed, DER may seek to have the munici-
pality assume the responsibility for operating the plant. (NT 29 and 30)

26. In the future, DER would only ask Township to operate, maintain
and repair a sewage treatment plant serving this site if the plant’s permittee
failed to do so and DER could not compel the permittee to do so. (NT 75)

27. Modification of the Official Plan is not a commitment of
Township's tax revenue for purposes of treatment, plant operation and

maintenance. (NT 30)

28. At the time DER issued its order to Township, it did not know

whether or not it would ultimately be able to issue either an NPDES permit or
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a ?art II permit for a sewage treatment p]antvat_this 1ocation.’ (NT 30)
29. In tﬁe future, DER could deny an appﬂicétﬁon for an NPDES permit
for a sewage discharge from this ]dcation. (NT‘77)
DISCUSSION
| Where DER issues an order £o~a municipality to revise its Official
Sewage Facilities Plan, and the municipality appeals, it is the"mﬁnictpaJity

which bears the burden of proof. Lower Providence Township v. DER, 1986 EHB

802. To prevail, Township must show an abuse of discretion or a vielation by

DER of a statute or regulation. Coolspring Township v. DER, 1983 EHB 151;

Lower Providence Township v. DER, supra.

Township’s Post-hearing Brief raises four separately numbered issues.
They are:

1. DER's order seeks to preempt the Township’s
authority under the Second Class Township Code to act to
preserve the health of its citizens.

2. DER’s order seeks to preempt the Township’s
power to manage and control disposal of Township tax
funds.

3. DER’s order seeks to abrogate the Township’s
discretionary powers granted it under the Sewage
Facilities Act, and

4. DER’s insistence on approval of a revision to
the Township’s Official Plan creates constitutionally
invalid spot zoning.

Because any issue not raised in Township’s post-hearing brief is

deemed waived under Lucky Strike Coal Co. et al. v. Commonwealth, DER, ;ggig,
our job is to examine these fodr issues.‘

| Before reviewing the Townéhip’s arguments, we must c]afify what we are
dealing with by way of a plah revision. Pursuant to Section 5(a) of the SFA,
35 P.S. 750.5(a), the Township had to promulgate its official plan for how

sewage services would be provided in such a reasonable time as DER prescribed.
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This plan was proposed and specified construction of a municipal sewage system
to serve this area. The plan was not implemented for the Yukon area of the
Township. No such system was built. Since the plan was not implemented,
there was no approved method of sewage disposal for Mi]lsfone’s property, so
as to present and future uses thereof, the plan was inadequate. Under 25 Pa.
Code §71.12, municipalities must revise their plans when they are inadequate
to meet sewage needs. Under 71.14, a property owner may seek an order from
DER (such as that under appeal in the instant case) to a municipality to
revise its plan on a showing that the existing plan is not being implemented
or is inadequate even if implemented, to meet the property owner’s needs
(assuming a prior unsuccessful demand by the owner to the municipality to
revise its plan to meet the owner’s needs--which the municipality does not
respond to). |

In turn, as spelled out in the subsections of 25 Pa. Code §71.15, when
DER receives such a request, it investigates it, and takes and evaluates
municipal comments on the owner’s request for such an order. Thereafter, it
either rejects this request (thus finding there is good reason not to order
such a revision) or issues its order requiring the municipality to revise its
plan at least to the degree necessary to allow the property owner to utilize
his property as planned.

Having said this, we must now turn to the issue raised in the
Township’s brief.

SPOT ZONING

It is difficult for the Board to see the merit in this argument as
advanced by Township’s counsel, in light of the.Joint Stipulation of Facts
submitted to this Board by DER and Township. (Exhibit B-1) According to

paragraph 17 of that stipulation:
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"17. There are no applicable zon1ng or
subd1v1s1on regu]at1ons applicable for [Millstone’s]
site.” .

Having so stipulated, it appears to us that the only way such an |
afgument:holdé merit is if we assume that Township is autﬁorized to control
“zbhﬁﬂg” in the'township through use of the planning requinemehts under,fhe
SFA_and applicable regulations. Unfortunately, Township's counsel has pointed
to nothing in the legislation and regulations and the Board can find nothing
therein which authorizes their use for “zoning.” In passing both this Act and
the.Clean Streams Law, the legislature did not suggest that the purpose of
either statute was to address zoning matters.

The definition of "zoning” cited in Township's Brief suggests
legislative dec1s1ons by Township on zoning but no role in impliementing a
comprehensive 1and deve]opment plan for either DER or Township under the SEA.
This is because sewage planning and the planning involved in zoning are not
identical. Moreover, DER is not contending it can overrule zoning laws through
issuance of orders undef the authority of these acts. Rather DER contends,
and properly so, that zoning may be a local issue but sewage planning is not.

Community College of Delaware Co. v. Fox, 20 Pa. Cmwlth. 335, 342 A.2d 468

{1975) and Gerrit J. Betz v. DER, 1980 EHB 107. Clearly in sewage planning

local land use and zoning requirements must be taken into account, but not to
the exclusion of all other factors. It is one of many factors to considef and
broader concerns than solely zoning issues are evaluated in the sewage
planning process. See 25 Pa. Code §71.21 and 71.32.4

Finally even if we ignore all of the above, Township’s argument is

4 £ven if a local zoning ordinance was in place, DER could preempt it
insofar as it hinders DER’'s performance of its duties under the Clean Streams
Law and Sewage Facilities Act. Butler Township Board of Supervisors v.
Commonwealth, 99 Pa. Cmwith. 239, 513 A.2d 508 (1986).
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