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FORWARD 

This volume contains all of the adjudications and opinions issued by the 

Environmental Hearing Board during the calendar year 1990. 

The Environmental Hearing Board was originally created as a departmental 

administrative board within the Department of Environmental Resources by the 

Act of December 3, 1970, P.L. 834, No. 275, which amended the Administrative 

Code, the Act of April 9, 1929, P.L. 177, as amended. The Environmental 

Hearing Board Act, the Act of J~ly 13, 1988, P.L. 530, No. 94, upgraded the 

status of the Board to an independent, quasi-judicial agency and expanded the 

size of the Board from three to five Members. The jurisdiction of the Board, 

however, is unchanged by the Environmental Hearing Board Act; it still is 

empowered 11 tO hold hearings and issue adjudications •.• on orders, permits, 

licenses or decisionS 11 of the Department of Environmental Resources. 
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CASE NAME 

Aloe Coal Co. 

Bear Creek Township 

J. C. Brush 

1990 

ADJUDICATIONS 

James Buffy and Harry K. Landis, Jr. 

Ray Carey 

Conneaut Condominium Group, Inc. 

Consol Pennsylvania Coal Company 

James E. Craft t/d/b/a Susquehanna Land Co. 

Del-Aware Unlimited, Inc. 

Anderson W. Donan, M.D. et al. 

Easton Area Joint Sewer Authority 

Franklin Township Municipal Sanitary Authority and 
Borough of Delmont 

Kenneth G. Friedrich 

Bobbi L. Fuller 

Donald Gaster 

Russell W. Jok i 

K & S Coal Co. 

Kerry Coal Co. 

Samuel B. King 

Laurel Ridge Coal, Inc. 

Wi 11 iam V. Muro 

Palisades Residents in Defense of the Environment (P.R.I.D.E.) 

John Percival 
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1521 

1665 
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171 

645 

1607 

759 

990 

1307 

916 

1538 

1726 

1391 

1329 

1008 

226 

1192 

486 

1153 

1038 

1077 



Ro:binson Townsh~p ,Board of Sup,ervisors 

James R. Sable 

Paul Shannon 

South Huntingdon Township Board of Su,pervisors 

Spang & Company 

Richard Tallini 

Brian F. Wallace 
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59 

663 

1421 

197 

308 

1547 

1576 



OPINIONS AND ORDERS 

CASE NAME 

Academy of Model Aeronautics 

American States Insurance Company 

Loraine Andrews & Donald Gladfelter 

Gordon & Janet Back 

Douglas E. Barry and Sandra L. Barry, 
t/a D. E. Barry Company 

Elmer R. Baumgardner, et al. 

Bellefonte, Borough of 

Bellefonte Lime Company, Inc. 

E. P. Bender Coal Co. 

Bethayres Reclamation Corporation 

BethEnergy Mines, Incw 

Charles Bichler, Bichler Landf11l 

Big B Mining Company (3/12/90) 

Big B Mining Company (concurring opinion) (3/12/90) 

Blairs Valley Protection Association and Marianne Meijer, 
Doris Hornbaker and Sharon Dayley 

Lawrence Blumenthal 

Gerald Booher (3/21/90) 

Gerald C. Booher (6/12/90) 

Borough of Bellefonte 

Borough of Dunmore 

Borough of Girardville, People Against Keystone Chemical 
Company, and Robert Krick 

Borough of Glendon 

Ronald Cummings Boyd 
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Howard G. Brooks 

PauJ R. Brophy & Gary Metz 

Kathleen M. Callaghan, Lake Hauto Club, and 
Dr. Vincent Dauchess 

Carter Farm Joint Venture 

Centerville Borough Sanitary Authority 

City of Harrisburg (4/30/90) 

City of Harrisburg (5/30/90) 

City of Harrisburg (6/22/90) 

Coalition of Religious and Civit Organizations, Inc. 
(COR CO) , et a 1. 

Frank Colombo, d/b/a Colombo Transportation Services and 
Northeast Truck Center, Inc., et al. 

Columbia Park Citizens• Association 

Concerned Citizens of Earl Township, 
Motions) (1/26/90) 

et a 1. (Sundry Discovery 

Concerned Citizens of Earl Township, et a 1. (Motion to 
Dismiss) (1/26/90) 

Concerned Citizens of Earl Township, et a 1. (6/15/90) 

Concerned Citizens of Earl Township, et al. (10/12/90) 

Concerned Residents of the Yough, Inc. (CRY) (1/17/90) 

Concerned Residents of the Yough, Inc. (CRY) (7/3/90) 

Concerned Citizens of the Yough, Inc. (CRY) 
and County of Westmoreland (9/17/90) 

Concerned Citizens of the Yough, Inc. (CRY) 
and County of Westmoreland (9/18/90) 

County of Schuylkill, et al. (10/31/90) 

County of Schuylkill, et al. (11/6/90) 

CPM Energy Systems 
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891 

709 
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1376 

1770 

1301 

69 

83 

629 

1255 

38 

703 

1134 
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1347 

1370 

366 



William F. Cramer 

Croner, Inc. 

Davis Coal 

Decem Medical Waste Systems (N.Y.) Inc. (5/3/90) 

Decem Medical Waste Systems (N.Y.) Inc. (11/28/90) 

Deer Lake Improvement Association, et al. (5/17/90) 

Deer Lake Improvement Association, et al. (9/7/90) 

Sylvie and Jean Defazio, t/a Diamond Fuel, Inc. 

Donald W. Deitz 

Delta Coal Sales, Inc. and Delta Mining, Inc. 

Anderson W. Donan, et al. (12/11/90) 

George Skip Dunlap 

Dunmore, Borough of 

Empire Sanitary Landfill, Inc. (10/17/90) 

Empire Sanitary Landfill, Inc. (12/5/90) 

Empire Sanitary Landfill, Inc. (12/18/90) 

Energy Resources, Inc. 

Frederick Eyrich and Harlan J. Snyder (2/16/90) 

Frederick Eyrich and Harlan J. Snyder (5/14/90) 

F.A.W. Associates (Petition for Supersedeas) (12/31/90) 

F.A.W. Associates (Motion to Compel) (12/31/90) 

Felton Enterprises 

Robert Fink 

William Fiore, t/d/b/a Municipal and Industrial 
Disposal Company (9/5/90) 

William Fiore, t/d/b/a Municipal and Industrial 
Disposal Company (12/17/90) 
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Franklin Township 344 

:Bobbi L. Fuller,. et al. (11/23/90) 1481 

·Max Funk, Wilbur E. Johnson, and William Gloekle,r 161 

Margaret C. and Larry H. Gabriel, M.D. 526 

Ganzer Sand & Grav.el, Inc. 625 

Girardville, Borough of, People Ag.a inst Keystone C:hemica:l Company, 86 
and Robert Krick 

&lendon, Borough of 1501 

Glendon Energy Company (Petition to Intervene) 02/4/90) 1508 

Glendon Energy Company (Summary Judgment) (12/4/90) 1512 

Robert H. Glessner, Jr. 304 

Global Hauling 877 

Robert K. Goetz, Jr. 260 

Grand Central Sanitation, Inc. (6/28/90) 695 

Grand Central Sanitation, Inc. (12/31/90) 1787 

Al Hamilton Contracting Company 885 

James Hanslovan, et al. 1351 

George Hapchuk 1189 

William L. Harger 984 

Harmar, Township of 

Plarrisburg, City of 

Harrisburg, City of 

Harrisburg, City of 

(4/30/90) 

(5/30/90) 

(6/22/90) 

301 

442 

S85 

676 

Lawrence W. Hartpence and Imogene Knoll t/b/a Hydro-CTean, Inc. 870 
and Tri-Cycle, Inc. 

Houtzdale Municipal Authority 1385 

HZL Corporation 1060 
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Ingram Coal Company, et al. 

Inquiring Voices Unlimited, Inc. and Sugar Grove Township 

JEK Construction Company, Inc. (5/18/90) 

JEK Construction Company, Inc. (7/10/90) 

Kennametal, Inc. 

Kerry Coal Company (1/30/90) 

Kerry Coal Company (9/27/90) 

Kerry Coal Company (11/5/90) 
' 

Kirila Contractors, Inc. 

Mr. & Mrs. Peter A. Kriss 

Lake Adventure Community Association 

Lankenau Hospital 

Luzerne Coal Corporation, 
of Proof) (1/2/90) 

et al. (Motion 

Luzerne Coal Corporation, 
Evidence) (1/2/90) 

et a 1. (Motion 

Luzerne Coal Corporation, et al. (1/9/90) 

in Limine/Burden 

in Limine/Bar 

Luzerne Coal Corporation, et .a 1. (2/26/90) 

Edward J. and Patricia B. Lynch 

John Marchezak and Beth Energy Mines, Inc. 

Manor Mining & Contracting Corporation 

Mario L. Marcon 

James E. Martin 

Mark & Elaine Mendelson 

Midway Sewerage Authority 

Miller•s Disposal and Truck Service (10/9/90) 

Miller•s Disposal and Truck Service (11/28/90) 
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798 

535 

716 

1453 

98 

1206 

1359 

1782 

423 

895 

1264 
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388 
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216 
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18 
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MoRes.sen, Inc. ( 5/7/90) 4:65 

Mpnessen, Inc. (5/2l/90) . 554 

Ing~'~d Morning 194 

Municipal Authority of Buffalo TownshiR 803 

Banry D. Musser 1637 

Mustang Coal & Contracting Corpo·ration (6/11/'90) 614 

Mustang Coal & Contracting Corp.o~ration (7/13/90:). 72Q' 

Mustang Coal & Contracting Corporation (8;/9/90) 881 

Mustang Coal & Contracting Corporation (12/4/90) 1496 

N~shaminy Water Resources Authority and County of Bucks 288 

New Hanover Corporation (9/21/90) ll77 

New Hanover Corporation (11/20/90} 1447 

New Hanover Township, .et al. 1570 

NGK Metals Corporation (4/5/90) 376 
,• 

NGK Metals Corporation (5/8/90) 473 

NGK Metals Corporation (6/8/90) 59.1 

NGK Metals Corporation (8/21/90) 9:58 

Bruce E. Nothstein 1633 

Joseph L .. Nowakowski 244 

Pa 1 i sades Residents in Defense of the Environment (PRHlE} (4'/'18}90) 412 

Palisades Residents in Defense of the Environment (PRIDE} (6/'27/'90;) 680 

Pennsylvania-American Water Company 1649 

Pennsylvania Fish Commission 93 

Ed Peterson and James Clinger 1224 

Philadelphia Electric Company, et aJ. (3/23/90) 297 

Philadelphia Electri.c Company, et al. (Partial Summary~ li032 
Judgment) (8/31/90) 
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Philadelphia Electric Company, et al. (Request for Additional 1028 
Expert Testimony) (8/31/90) 

Anthony F. Piazza d/b/a Countryside Mobile Home Park 967 

Plumstead Township Civic Association 1593 

Plymouth Township (8/23/90) 974 

Plymouth Township (10/23/90) 1288 

Plymouth Township (12/20/90) 1722 

Alois J. Pol and Company Officers 1230 

George Potz and Edward R. Lloyd 332 

John Pozsgai 1250 

Raymond Proffitt (See also Rohm and Haas Delaware Valley, Inc.) 267 

Ram Disposal Service 1202 

William Ramagosa, Sr., et al. (9/14/90) 1128 

William Ramagosa, Sr. et al. (11/21/90) 1461 

Carol Rannels 1617 

Raymark Industries, Inc., et al. (9/20/90) 1165 

Raymark Industries, Inc., et al. (9/24/90) 1181 

Raymark Industries, Inc., Raymatk Corporation, Raymark Friction 1653 
Company, and Raytech Corporation (12/18/90) 

Raymark Industries, Inc., et al. (12/28/90) 1775 

R & H Surface Mining (4/4/90) 348 

R & H Surface Mining (4/5/90) 357 

Arthur Richards, Jr. V.M.D. and Carolyn B. Richards 382 

Rohm and Haas Delaware Valley, Inc. (See also Raymond Proffitt) 267 

Rushton Mining Company (1/22/90) 50 

Rushton Mining Company (3/20/90) 277 

Andrew Saul 281 
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Sehuylki 11, County of (10/4J/90) 

.Schuylkill, County of (11/6/90) 

Francis Skolnick, et al. 

'Pearl Marion Smit~ 

Harlan J. Snyder and Fred Eyrich 

'Robert L. Snyder and Jessie M. Snyder, et al. (4/27/90) 

Robert L. Snyder and Jessie M. Snyder,·' et a 1. (8/23/90) 

South Fayette, Township of 

Swistock Associates Coal Corporation 

Tinicum Township 

Thompson & Phill~ps·tlay Company, tnc. 

Township of Harmar 

Township of South Fayette 

! & R Coal, Inc. (6/13/90) 

T & R Coa 1, Inc. (9/10/90) 

T.R.A.S.H., Ltd. (Cross Motion~ for Summary Judgment) 

T.R.A.S.H., Ltd. (Dissenting Opinion) (12/20/90) 

Travelers Indemnity Company and Old Home Manor, Inc. 

U.S. Wrecking, Inc. (Commw., DER v.) (9/27/90) 

U.S. Wrecking, Inc. (Commw., DER v.) (11/21/90) 

West Caln Township 

Western Hickory Coal Company, Inc. 

Western Pennsylvania Coal Comp.any, Inc. 

Western Pennsylvania Water Company and ARMCO Advanced 
Materials Corporation (5/21/90) 

Western Pennsylvania Water Company and ARMCO Advanced 
Materials Corporation (5/23/90) 
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(12/20/90) 

1347 

1370 

607 

1281 

147 

428 

964 

483 

1212 

971 

105 

301 

483 

621 

1073 

1707 

1719 

979 

1198 

1474 

12'59 

815 

1235 

549 

562 



Westinghouse Electric Corporation 515 

Wheatland Tube Company 118 

Winton Consolidated Companies 860 

Roger Wirth 1643 

George W. Yeagle (5/7/90) 469 

George W. Yeagle (6/19/90) 660 

Theresa York 274 
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Act 339;, 35 P .s. §701 et seq. 

regu 1 at ions,. 25 Pa. Code, Chapter 1@3--9:£6 

Air Po:Tlution Co,nttrol Act, 35 p·,s. §4001 et. seg •. 

regulations 

25 Pa. Code, Chapter· ~27 (Con.stru'Ctf:om, Mo'G!i1i .. iieat.t~>n, R:e:a.€:'tivlat.iom' 
and Operation) 

Subcha·pter A: Pl!an Approval and P'ermii:ts--6CJt7, 7'07',. H9~,. 1Z64 

Su.o'chapter D: PSD Air Qual ity--1.611 

Bituminous Mine $u1bsidence and land Conservati:on A·ct, 5'2' Jil·.s. §;140:6.1 et seq~ 

permits (1406.5)--50 

Clean Streams Law, 35 P.S. §691.1 et seq. 

enforcement orders-DER ( 691. 20'1. 610)--1421 

operation of mines (691.315} 

areas designated unsuitable for mi ning: .. -159'3' 

permits--50 

operator responsibility for pre-existing discharge·s--1,. 395, 1077 

powers and duties of DER (691.5) 

inspection-open fields doctrine--1359 

regulations 

25 Pa. Code, Chapter 91-Water Resources 

applications and permits (91.21-91.26)--1726 

standards for approval (91.31-91.33)--1564, 1726 

25 Pa. Code, Chapter 92-NPDES--216 

amendments to permits (92.3-92.17)--554 

approval of applications (92.31)--1307 

NPDtS permits (9~.81-92.83)--1307 

xiv 



violation of effluent limits--591 

25 Pa. Code, Chapter 93-Water Quality Standards--59! 

application of water quality standards to discharge of 
pollutants (93.5)--216, 645 · 

25 Pa. Code, Chapter 95-Wastewater Treatment Requirements 

discharge to high quality streams 95.1(b)(l) and (2)--1307 

25 Pa. Code, Chapter 102-Erosion Control--759 

EIS control measures and facilities (102.11-13)--1391 

general provisions (102.1-102.5)--1391 

permits and plans (102.31-102.32)--1391 

sewage discharges (691.3, 202, 203, 207, 209, 210)--1726 

Coal Refuse Disposal Control Act, 52 P.S. §30.51 et seq. 

permits--59 

Commonwealth Documents Law, 45 P.S. §1101 et seq. 

permit conditions as improper promulgation of regulations (1102)--50 

Costs Act (Award of Fees and Expenses for Administrative Agency Actions), 
71 P.S. §§2031-2035 

award of fees and expenses (2033)--724, 1212 

definitions (2032)--724 

rules and regulations (2034)--1474 

Dam Safety and Encroachments Act, 32 P.S. §693.1 et seq. 

enforcement orders-DER (693.20)--171 

permits (693.6-693.9)--798, 1391 

regulations (25 Pa. Code, Chapter 105, 106) 

Chapter 105 Dam Safety and Waterway Management--171, 1391 

Subchapter A: General Provisions (105.1 et seq.)--1461, 1470 

Subchapter B: Dams and Reservoirs (105.71 et seq.)--1649 

XV 
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! .\,.: 

Wet 1 andsi--1153 

definitions/determinations--1153, 1,4!61 

permits--1153 

r~storation--1153 

Department of Environmental Resources--Powers and Duties 

abuse of discretion--171, 226, 308; 916, 10:771
, 1165~, 1665 

action under Administrative Code §1917-A--HZ:B,. 119;2 

administrative compliance orders--1128 

binding effect of DER Orders--1391' 

duty to disclose information--737 

enforcement of policy not enacted into regula.tion--1665 

negligence--737 

prosecutorial discretion--526, 1181 

Environmental Hearing Board--Practice and Procedure 

amendment of pleadings--376, 1474, 1775 

appealable actions--285, 509, 515, 521, 526, 535, 803, 974, 1077, 1224, 
1264, 1665, 1770 

appeal nunc pro tunc--338, 476, 823, 1206, 1259, 1782 

burden of proof--1212 

Sewage Facilities Act--1432 

Surface Mining Conservation and Reclamation Act--486, 663, 828, 990 
' 

25 Pa. Code §21.101--1607 

civil penalties--1576 

environmentally harmful DER actions--549, 1307 

orders to abate pollution or nuisance {21.101(b)(3), (d), (e))-­
. 1, 308, 1153) 1192 

party asserting affirmative of issue--554, 737, 1038 
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refusal to grant, issue, or reissue license or permit--1153 

shifting burden of proof--1, 549, 554, 1307 

third party appeals of license or permit issuance--59, 810, 
1521, 1665, 1726 

certification of interlocutory appeal--585, 958 

civil penalty assessments--260, 1198 

clarification of order--618, 716 

collateral attack on a final order--1421 

collateral estoppel--663, 1134, 1791 

consent adjudications, decrees and agreements--515, 1264 

continuances, extensions--18, 34, 277 

defenses 

financial impossibility--1421 

laches--1288 

discovery--114, 891 

depositions--629, 1255 

entry for inspection and other purposes--147, 442, 1376 

experts--114, 423, 629, 1028, 1255 

interrogatories--34, 69, 1144 

motion to compel--98, 629, 703, 870, 1250, 1601, 1633 

non-parties--442 

privileges--442 

confidentiality of identity of complainant--870 

deliberative process--1802 

production of documents--34, 69, 442, 870, 1376, 1601, 1802 

protective orders--1601, 1633 

xvii 



relevancy--69, 703, 1250, 1376 

request for admissions--901 

sanctions--274, 1144, 1376, 1601 

scope ~t discovery--423, 442 

supplemental responses--703 

waiver of objections to discovery--137fi 

dissenting opinion--1719 

evidence--428 

admissibility--486 

hearsay--1153, 1564 

inconclusive--1038 

motion in limine--12 

scientific tests--12 

settlement proposals--469 

failure to comply with Board order--486, 955, 967, 1132, 1189, 12.77, 
1481, 1554 

failure to prosecute appeal--244, 274, 304, 967, 1073, 1235, 1288 

finality--147, 984, 1077, 1224, 1453, 1496, 1665 

intervention--288, 301, 625, 638, 913, 1060, 1177, 1447, 1508 

automatic right of intervention (Commonwealth)--907 

timelilless--895 

judgment on pleadings--263, 689, 860, 1165, 1181, 1570 

jurisdiction--93, 515, 699, 709, 974, 1077, 1202, 1230, 1270. 1351, 1512, 
1787 

pre-emption by Federal law--846, 916, 1008 

mootness--161, 267, 460, 656, 964 

ability to assess futUre penalty--1077, 1385 
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motion to dismiss--86, 131, 244, 267, 338, 483, 509, 521, 535, 709, 716, 
803, 810, 846, 881, 971, 1202, 1230, 1301, 1351, 1501, 1628 

affidavits--1628 

death of a liable party--395 

motion to limit issues--382, 412, 607, 621, 984, 1065, 1134, 1347, 1453, 
1653 

motion to strike--28, 615, 720, 1128 

as irrelevant, immaterial, inappropriate--469, 1474 

motion to quash--526 

notice of appeal--1032, 1653 

issue preclusion--607, 621, 660, 798, 815, 860, 958, 1065, 1165, 
1521 

perfection of appeal--877 

post-hearing brief--1521 

powers of the Board--1461 

adjudication of a cold record--1077 

declaratory judgment--1244 

' pre-hearing conferences and procedure--1554 

pre-hearing memorandum--28, 483, 614, 720, 881, 1065, 1132, 1189, 1277, 
1288, 1554 

preliminary objections--1474 

reconsideration--473, 716, 877, 1447, 1726, 1770 

interlocutory order--23, 585 

timeliness--1492 

recusal--118, 140 

res judicata--260, 562, 1134 

rule to show cause--1239 

sanctions--244, 486, 955, 967, 1132, 1189, 1239, 1554 

xix 



sett lements--1270 · 

standard ofreview--645 

stan.ding--8.3, 8.6, 281, 288, 297, 759, 1501, 1643 

stay of proceeding--53! 

summary jud.gment--38, 42, 105, 332, 348, 357, 388,. 39'5', 428, 465,. 562, 
621, 660, 680, 695, 815, 860, 901, 1032, 1051, 1128, 1148, 1288, 
1370, 1385, 1453, 1470, 1484, 1512, 1564, 1584, 1593, 1617, 1649, 
1707, 1722, 1770, 1787 . 

affidavits--979 

supersedeas--152, 366, 570, 591, 885, 1244, 1359, 1624, 1660, 1791 

affidavits--1624 

motion to withdraw--1385 

stay of judicial order--676, 1461, 1534 

timeliness of filing of notice of appeal--93, 412, 699, 709, 815, 828, 
971, 1077, 1206, 1301, 1355, 1665, 1782 

waiver of issues--1521, 1791 

Explosives Regulation, 73 P.S. §151 et seq. 

suspension of blasting license--1538, 1547 

Federal Law 

Clean Water Act, 33 u.s.c. §§1281-1297 

water quality certifications (401) 

waiver--1250 

Surface Mining Conservation & Reclamation Act, 30 U.S.C. §1251 et seq.--
1008, 1593 . 

primacy-1008 

Hazardous Sites Cleanup Act, 35 P.S. §6020.101 et seg.--1165 

Municipal Waste Planning Recycling & Waste Reduction Act, 53 P.S. §4000.101 
et seq. 

Chapter 11: Assistance to municipalities 

XX 



information provided--1288 

municipal waste planning--1512 

civil penalties--695, 1202, 1230, 1787 

Non-Coal Surface Mining Conservation and Reclamation Act, 52 P.S. §3301 et seq. 

definitions (3303)--344 

regulations 

25 Pa. Code Chapter 77--1791 

relation to coal mining (3304) 

unsuitability for mining--1038, 1593 

Pennsylvania Constitution 

Article I, §27--759, 1307, 1570, 1726 

Pennsylvania Safe Drinking Water Act, 35 P.S. §721.1 et seq.--1385 

definitions--1617 

Sewage Facilities Act~ 35 P.S. §750.1 et seq. 

official plans (750.3)--1432, 1564, 1607, 1637, 1726 

regulations 

25 Pa. Code, Chapter 94: Municipal Wasteload Management 

approval of official plans and revisions (94.14)--197, 1637 

25 Pa. Code, Chapter 71: Administration of Sewage Facilities Program 

Subchapter B: 71.11-71.26--131, 194, 197, 388, 509 

Subchapter C: 71.31-71.63--1432, 1607, 1637 

Solid Waste Management Act, 35 P.S. §6018.101 et seq. 

bonds (6018.505)--1051 

civil penalties (6018.605)--260, 285, 1576 

closure orders (6018.602)--308 
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definitions 

processing--1484 

transfer facility--1484 

hazardous waste 

generation, transport, disposal, storage and treatment--1051 

permits-applications (6018.501, 6018.502, 6018.50l) 

grant, denial, modification, revocation, suspension C6018.803)-,-J.l.34 

personal liability--187 

powers and duties of DER (6018.104)--187 

DER enforcement orders--187, 336, 460, 570, 1576 

recommendations of local governing body (6018.504)--689, 1288 

regulations 

25 Pa. Code, Chapter 75: Solid Waste Management 

Subchapter C: Permits and Standards (75.21-75.38)--570 

Subchapter 0: Hazardous Waste (75.259-75.267)--308 

25 Pa. Code, Chapter 271: Municipal Waste Management--1288, 1484 

residual waste 

beneficial use exemptions--152 

right~ of entry (6018.608) 

search and seizure--1359 

transition scheme (6018.404)--1584 
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FRANCES SKOLNICK, et al. 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
101SOUTHSECONDSTREET 

SUITES THREE-FIVE 
HARRISBURG, PA 17101 

717-787-3483 
TELECOPIER 717-783-4738 

M. DIANE SMIT 
SECRETARY TO THE Be 

v. EHB Docket No. 89-290-F 

COM~ONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 
and GPU NUCLEAR CORPORATION, Intervenor 

Issued: June 11, 1990 

OPINION AND ORDER SUR 
MOTION TO LIMIT THE ISSUES 

By Terrance J. Fitzpatrick, Member 

Synopsis 

A motion to limit the issues is granted in part and denied in part in 

an appeal involving the Department of Environmental Resources• (DER) grant of 

an exemption, from the plan approval and operating permit requirements of the 

Air Pollution Control Act, for a system designed to evaporate contaminated 

water. Issues concerning compliance with other environmental statutes and 

·whether DER considered alternatives to the evaporation system are irrelevant 

in this appeal. The issue of the psychological effects resulting from 

operation of the system will not be considered because this issue was not 

raised· in Appe 11 ants • notice of appea 1. However, Appe 11 ants wi 11 not be 

precluded from raising issues concerning the operation of the system and the 

conditions of operation. 

OPINION 

This proceeding involves an appeal filed by Frances Skolnick, 

Susquehanna Valley Alliance, Three Mile Island Alert, Concerned Mothers and 
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WQm~n, and People Against Nuclear Energy (collectively, the Appellants) from a 

letter of the Department of Environmental Resources (DER) dated August 3, 

i989. In this letter, DER stated that no plan approval or operating per.mit 

was required for GPU Nuclear Corp. (GPUN) to install and operate an 

evaporation system to clean and dispose of water which had been contaminated 

as a result of the accident at Unit 2 of the Three Mile Island Nuclear 

Generating Station. The basis for this exemption was DER•s finding that the 

evaporation system was an air contamination source of "minor significance." 

See 25 Pa. Code §127.14(8).1 

The Appellants filed a petition for supersedeas on October 3, 1989. 

On November 30, 1989, after holding two days of hearings, the undersigned 

issued an Opinion and Order denying the petition. 

This Opinion addresses a motion to limit issues filed by GPUN. In 

this motion, GPUN argues that four issues raised in the Appellant's 

pre-hearing memorandum are beyond the scope of this proceeding. The 

Appe·llants filed a response to GPUN's motion. We will address these issues 

individually. 

1. Compliance with statutes regulating the disposal of solid, hazardous, and 
radioactive waste. 

Among the "contentions of law" stated in Appellants' pre-hearing 

memorandum are contentions that GPUN may not proceed with its evaporation plan 

without first securing a permit pursuant to Section 401 of the Solid Waste· 

Management Act, Act of July 7, 1980, P.L. 380, No. 97, 35 P.S. §6018.401 1 and 

that the Low Level Radioactive Waste Disposal Act, Act of February 9, 1988, 

1 Unless such an exemption is granted, plan approval and an operating 
permit are required to construct and operate an air contamination source. See 
Section 6.l(a) .and (b) of the Air Pollution Control Act, Act of January 8, 
1960, P.L. 219, as amended, 35 P.S. §4006.1(a) and (b). 
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P.L. 31, No. 12, 35 P.S. §7130.101 et seq., prohibits evaporation of the 

contaminated water in that it requires isolation of radioactive waste from the 

biosphere for the length of the hazardous life of the wastes. ~ 35 P.S. 

§7130.102. GPUN argues that these issues are beyond the scope of this 

proceeding. The Appellants counter that they raised the issue of low-level 

waste in their notice of appeal, and that this issue is relevant.2 

We agree with GPUN that both of these contentions of law address 

issues which are beyond the scope of this proceeding. The mere fact that the 
' 

Appellants have raised issues in their notice of appeal does not mean that 

these issues are within our jurisdiction. The focus of the instant proceeding 

is whether DER erred in exempting GPUN's evaporation system from the plan 

approval and operating permit requirements of the Air Pollution Control Act. 

The Appellants' arguments concerning the Solid Waste Management Act and the 

Low Level Radioactive Waste Disposal Act amount to arguments that DER has 

failed to enforce these other environmental statutes against GPUN. In effect, 

the Appellants are attempting to raise in this appeal issues regarding DER's 

inaction under these other statutes. The Board lacks jurisdiction to decide 

such issues. See Westinghouse Electric Corp. v. DER, EHB Docket No. 89-058-F 

{May 14, 1990), Gabriel v. DER, EHB Docket No. 89-582-E {May 17, 1990). 

Accordingly, we will grant GPUN's motion as to issues regarding 

compliance with the Solid Waste Management Act and the Low Level Radioactive 

Waste Disposal Act. 

2. Alleged psychological effects resulting from the evaporation process. · 

Appellants allege at page 3 of their pre-hearing memorandum that the 

2 The Appellants did not specifically respond to GPUN's objection to the 
issue Appellants raised concerning Section 401 of the Solid Waste Management 
Act, 35 P.S. §6018.401. 
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population surrounding the plant will suffer adverse psychological effects as 

a result of the evaporation process. GPUN contends in its motion that the 

Board may not consider this issue because Appellants failed to raise it in 

their notice of appeal. GPUN also argues, in the alternative, that 

~sychological effects are not relevant to this proceeding. The Appellants 

contend that they raised this issue in their notice of appeal in that they 

raised "public health issues." {Response, p. 4) Moreover, Appellants contend 

that DER had a duty to consider psychological effects in determining whether 

to exempt the system. 

Our review of the Appellants' notice of appeal indicates that the 

issue of psychological effects was not raised either explicitly or implicitly; 

therefore, the issue may not be raised at the hearing. Appellants contend 

that Objections 1, 6, 8, and 9 in their notice of appeal raise "public health 

issues,"--a term which purportedly includes psychological effects. However, 

the only objection which mentions "public health" is number six, and the 

context in which the term is used indicates clearly that the focus was 

physical rather than psychological health effects.3 

Since the Appellants did not raise the issue of psychological effects 

in their notice of appeal, the Board may not consider this issue. See, 25 Pa. 

Code §21.51(e), NGK Metals Corp. v. DER, EHB Docket No. 90-056-MR (April 5, 

1990). Therefore, it is not necessary for us to address whether psychological 

effects would otherwise be relevant in this type of proceeding. 

3 The sentence reads: "DER's determination that releases from evaporation 
are 'protective of public health' (reference omitted) has no basis in 
scientific fact since it is accepted universally that there is no safe 
threshold of exposure to ionizing radiation." (notice of appeal, objection 
no. 6). 
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3. Alternative Waste Disposal Technologies. 

Appellants state at page one of their pre-hearing memorandum that 

there are alternatives to evaporation of the radioactive water, such as 

on-site storage, which would protect public health and prevent pollution. 

GPUN argues in its motion that this issue is irrelevant because DER had no 

duty to consider alternatives, citing York County Solid Waste and Refuse 

Authority v. DER. et al., 1988 EHB 373. Appellants respond that under Article 

I, Section 27 of the Pennsylvania Constitution, DER must mitigate the adverse 
' 

effects of the project, and that DER did address alternatives to evaporation 

in the letter under appeal. 

Issues regarding alternatives to the evaporation system are irrelevant. 

The Board has ruled that Article I, Section 27 of the Pennsylvania Constitution 

does not compel consideration of alternatives absent a showing that the 

project under review is likely to result in significant environmental harm. 

Township of Indiana v. DER, 1984 EHB 1, 33, York County Solid Waste and Refuse 

Authority v. DER, 1988 EHB 373, 377-378. If the evidence at the hearing were 

to show that the evaporation system would result in significant environmental 

harm,4 then it would be clear that DER erred in determining that the 

evaporation system was a source of "minor significance." Thus, we would 

simply reverse DER's decision exempting the evaporation system from the 

requirements for plan approval and an operating permit, and it would be 

unnecessary to consider the question of alternatives. Therefore, the question 

of alternatives to evaporation is irrelevant. 

4 The evidence introduced at the supersedeas hearing did not show a 
likelihood of significant environmental harm. Frances Skolnick, et al. v. 
DER, 1989 EHB 1304, 1308-1309, 1312-1313. 
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4. Operation of the system and, conditions of opariat.ion. 

GPUN contends that four paragraphs in. Ap~eTlants' pre-hearing.· 

memorandum raise irrelevant "enforcement-related ;;ssues." These paragraphs~ 

relate, in generalT terms, to how the evaporatfon stystem will be operat'ed: a!lfd1 

to> the operating conditions which DER imposed i"n ;its letter. The Appel Tant·s; 

contend that these. issues are relevant. 

We agree: with Appe llantfjs that the issue~s; regard.ing. operatio.n of the 

sytem and the cond'itions of operation are relevan~. This is not a: s.imple. cas.e 

involving an allegation that the: permittee wilT refuse· to· comply with ttre. 

conditions of a permit. The question here is more one of whether the system· 

·will work as designed rather than whether GPUN wi 11 make· an effort to compT~; 

with the conditions, or whether DER wi 11 enforce. the conditions. 5 It appea~s:: 

that the Appellants are questioning whether DER had sufficient assurance up; 

front that the system would work as designed. Stated differently, Ap.pellants~ 

seek to question whether DER had any basis,. in rea;lity as opposed: to theo:ry:,, 

for concluding that the evaporation system would be an air contamination' 

source of minor significance. It is appropriate f·or AppelTants to: q!Jes.ttfon:' 

this. because· DER 1 s grant of an exempt ion to GPUN was based on a case-by~ case .. 

approach rather than a clearly delfneated set of standards in DER1 s 

regulations.fi 

5 In support of its argument, GPUN quotes the statement in our Supersedeas~ 
Opinion that "the· cond.it.ions inserted by OER are, in our view.,; suffldEmt· t'o 
assure proper functioning of the system~" (Opinion· at p. 1'0', note' T)\. nits: 
statement was based upon the ev·idence. at the supersedeas hearing and was not:: 
intended· to preclude evidence on this point at the hearing. on the merit's. 

6 DER has published. a. list of sources it considers exempt, but the· 
exemption granted here was based upon DER 1 s reservati on of power to exempt:. 
sources not included on the· list. We discussed this issue in an earlier· 
footnote continued 
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Therefore, we will not preclude Appellants from raising issues regard­

ing operation of the system and the adequacy of the conditions of operation. 

ORDER 

AND NOW, this 11th day of June, 1990, it is ordered that GPUN's 

motion to limit issues is granted in part and denied in part, as follows: 

1) Appellants are precluded from raising issues concerning compliance 
with the Solid Waste Management Act and the Low Level Radioactive 
Waste Disposal Act. 

2) Appellants are precluded from raising issues concerning the 
psychological effects of operation of the evaporation system. 

3) Appellants are precluded from raising the issue that DER should 
have considered alternatives to the evaporation system. 

4) Appellants are not precluded from raising issues concerning the 
operation of the evaporation system and the conditions of 
operation. 

ENVIRONMENTAL HEARING BOARD 

-r-~:::r.- F-7-•"2A=" 
TERRANCE J. FITZPATRICK 
Administrative Law Judge 
Member 

DATED: June 11, 1990 . 

cc: Bureau of Litigation 
Library, Brenda Houck 

nb 

For the Commonwealth, DER: 
Michael J. Heilman, Esq. 
Central Region 
For Appellant: 
Frances Skolnick 
Lancaster, PA 
For Intervenor: 
John Proctor, Esq. 
Washington, D.C. 

continued footnote 
opinion dated November 7, 1989. Frances Skolnick, et al. v. DER, 1989 EHB 
1214, 1216-1217. 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
101 SOUTH SECOND STREET 

SUITES THREE-FIVE 
HARRISBURG, PA 17101 

717-787-3483 
TELECOPIER: 717-783-4738 

M. DIANESMI' 
SECRETARY TO THE I 

MUSTANG COAL & CONTRACTING CORPORATION : EHB Docket No. 89-494-MJ 

v. 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

. . 

. . Issued: June 11, 1990 

OPINION AND ORDER 
SUR MOTION TO STRIKE APPELLANT'S 

PRE-HEARING MEMORANDUM OR DISMISS APPEAl 

By Joseph N. Mack, Member 

Synopsis 

Where a pre-hearing memorandum fails to meet the requirements of Pre­

Hearing Order No. 1, the Board, upon motion of the Department of Environmental 

Resources, will strike the memorandum and order the appellant to refile its 

Pre-Hearing Memorandum in accordance with Board rules or suffer sanctions. 

OPINION 

Mustang Coal and Contracting Corporation ("Mustang") operates a 

surface mine in Woodward Township, Clearfield County, Pennsylvania pursuant to 

permit No. 17823174. On September 22, 1989, the Department of Environmental 

Resources ("DER") assessed a civil penalty against Mustang in the amount of 

$11,000, alleging that Mustang had conducted surface mining in an area north 
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of that covered by permit No. 17823174 without first submitting, and obtaining 

DER ap~roval of, a bond covering the surface •rea affected. Mustang filed a 

notice of appeal on October 20, 1989.1 

The Board, in response to the appeal, issued Pre-Hearing Order No. 1 

dated October 25, 1989, which required a pre-hearing memorandum detailing the 

following: 

A. Statement of facts each party intends to prove. 

B. Contentions of law and detailed citations to 
authorities, including specific sections of 
statutes, regulations, etc., relied upon. 

C. Description of any scientific tests relied upon 
by any party and summary of testimony of experts. 

D. Order of witnesses. 

E. List of documents sought to be introduced into 
evidence, copies of which shall be attached. 

F. Indicate dates on which you are not available for 
hearing. 

Mustang's pre-hearing memorandum, which was filed by its president~ 

without counsel, on February 14, 1990, is not responsive to the pre-hearing 

order in most areas. Specifically, Mustang responds to A and B above b~ 

stating that it operates and has operated within the law under its minin~ 

permit. It responds to C by stating that certain survey work has been done to 

sustain its contention that it is operating on a permitted area. It did list 

its witnesses and documents, but did not attach the documents as required. 

!Paragraph 2(a) of Mustang's notice of appeal states that the action for 
which review is sought is "Violations of the Surface Mining, Conservation and 
Reclamation Act and the Clean Streams Law, Compliance Order No. 894077, 
Woodward Township, Clearfield County." Attached to the notice of appeal are 
several documents, including a copy of DER Compliance Order No. 894077 and a 
copy of the aforesaid civil penalty assessment. 
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On February 23, 1990, DER filed a motion to dismiss or, in the 

alternative, to strike the pre-hearing memorandum. Mustang responded on March 

15, 1990, by filing ,objections to DER's motion, again without counsel, and 

attached certain surveys in an attempt to cure some of the deficiencies of the 

pre-hearing memorandum as filed. 

However, since Mustang's pre-hearing memorandum fails to meet the 

requirements of our Pre-Hearing Order No. 1, we will grant DER's motion to 
' 

strike Mustang's pre-hearing memorandum, and will require Mustang to file a 

new pre-hearing memorandum which specjfjcally addresses ill the requirements 

set out in Pre-Hearing Order No. 1, including but not limited to all facts 

which Mustang intends to prove, all surveys and information on property lines 

which Mustang plans to introduce at hearing, and all contentions of law on 

which it relies, complete with detailed citations. 

The following Order is entered: 
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ORDER 

ANll NOW, this 11th day of June, 19~9;0', DER's Motion to Strfke iis 

g.ranted. The document purport.ing to be Mustang's p.re-hearing, memorandum ils 

s.tri,eken. Mustang' shall file a new pre-heartng: memorandum on or befcnre June· 

28, 1990. The pre-hearing memorandum shall fully and specifically comply witb 

a 11 of the requirements of Pre-Hearing Order No. 1. Mustang shall be barred: 

from offering physical evidence or testimony or advancing any lega.l arg~ument;s 

not specifically set out in its pre-hearing memorandum, nor shall it be 

permitted to offer any documents not attached thereto. Failure to comply with 

this Order may result tn sanctions, up to and including dismissal of the 

AppeaL DER shall file its pre-hearing memorandum on or before July 15, 19901. 

DATED: June 11, 1990 

cc: Bureau of litigation 

bl 

Harrisburg, PA 
For the Ca.mnwealth, DER: 
Kurt J. Weist, Esq. 
Central Region 
For Appellant: 
Peter R. Swistock, Jr., President 
Mustang Coal & Contracting Corp. 
Houtzdale, PA 
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GERALD C. BOOHER 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
101 SOUTH SECOND STREET 

SUITES THREE-FIVE 
HARRISBURG. PA 17101 

717-787-3483 
TELECOPIER: 717-783-4738 

. . 

M. DIANESMI 
SECRETARY TO THE 

v. : EHB Docket No. 89-204-MJ 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES Issued: June 12, 1990 

OPINION AND ORDER 

Synopsis 

A Petition for Clarification will be granted to correct a 

misstatement in an earlier Order. 

OPINION 

This case involves an appeal by Gerald C. Booher ("Booher") on July 

18, 1989 from a $20,000 assessment of civil penalties imposed by the 

Department of Environmental Resources ("DER") pursuant to §605 of the Solid 

Waste Management Act, Act of July 7, 1980, P.L. 380, 35 P.S. §6018.605. The 

assessment was issued in connection with an unappealed Administrative Order 

which DER issued to Booher on January 10, 1989. In his appeal, Booher is 

challenging not only the amount of the civil penalty assessed, but also the 

January 10, 1989 order. 

Under cover of letter dated October 20, 1989, DER filed with this 

Board a Motion to Limit Issues, asserting that since Booher failed to timely 

appeal the January 10, 1989 Order, he is now collaterally estopped under the 
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principles of administrative finality from challenging the factual or legal·. 

basis for the Administrative Order, and that the appeal should, therefore, be 

confined to challenging solely the fact of his failure to comply with the 

Administrative Order and the reasonableness of the amount of the civil 

penalty. 

By Order dated March 21, 1990, this Board denied DER's motion based 

on the holding of the Commonwealth Court in Kent Coal Mining Co. v. PER, 121 

Pa.Cmwlth. 149, 550 A.2d 279 {1988), which involved facts and statutory 

language similar to the instant case. In that case, the Court held that the 

appellant, Kent Coal Mining Company, had the right to contest the 

underlying violation, as well as the civil penalty, in its appeal of the 

penalty assessment. 

Based on Kgni, the Board's Order of March 21, 1990 held that Booher 

had the right to contest not only the civil penalty assessment, but also the 

basis for the Administrative Order issued by PER. However, in so holding, the 

Board's Order incorrectly refers to DER's January 10, 1989 "Administrative 

Order" as a "Notice of Violati.on". On April 23, 1990, DER filed a Petition 

for Clarification of this matter. We hereby provide that clarification. The 

"Notice of Violation" discussed on pages 1-2 of the Board's March 21, 1990 

Order should, in fact, read "Administrative Order". 

PER's Petition also seeks clarification with respect to the Board's 

decision in Goetz y. PER, EHB Docket No. 89-509-MR (Opinion issued March 13, 

1990), which allegedly involved the same issue as that in Booher. However, it 

is the Board's opinion that Goetz is distinguishable from Booher in that the 

facts of the violations were ~ .iudjcata by virtue of an order from the 

Commonwealth Court in an enforcement proceeding relating to the Department's 

619 



administrative order. Consequently, DER's request for clarification on this 

issue is denied. 

ORDER 

AND NOW, this 12th day of June, 1990, it is ordered that DER's 

Petition for Clarification, dated April 23, 1990, is granted in part and 

denied in part, as set forth in the Opinion above. 

DATED: June 12, 1990 

cc: Bureau of Litigation 
Library: Brenda Houck 
For the Coalonwealth, DER: 

rm 

David Wersan 
Central Region 
For Appellant: 
Harvey B. Reeder, Esq. 
Huntingdon, PA 

ENVIRONMENTAL HEARING BOARD 
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T & R COAL, INC. 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
101 SOUTH SECOND STREET 

SUITES THREE-FIVE 
HARRISBURG. PA 17101 

717-787-3483 
TELECOPIER: 717-783-4738 

. . 

M. DIANESMi 
SECRETARY TO THE 

v. : EHB Docket No. 87-426-MJ 

COMMONWEALTH OF PENNSYLVANIA, 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

. . 
Issued: June 13, 1990 

OPINION AND ORDER 
SUR MOTION FQR SUMMARY JUQGMENT 

Svnopsis 

A motion for summary judgment will be denied where it fails to meet 

the requirements of Pa.R.C.P. 1035. However, the Board will treat the motion 

as a motion in limine to narrow the issues of the matter before the Board to 

those raised in Appellant's Notice of Appeal. 

OPINION 

This matter is an appeal filed October 2, 1987 from two compliance 

orders issued by the Commonwealth of Pennsylvania, Department of Environmental 

Resources ("DER" or "the Department") on August 26, 1987 and September 3, 1987 

to T&R Coal, Inc. ("T&R" or "the appellant") which cited the appellant for 

failure to revegetate a mine site in violation of 25 Pa.Code §89.86(e); 

Section 18.6 of the Surface Mining Conservation and Reclamation Act, Act of 

May 31, 1945, P.L. 1198, as amended, 52 P.S. §1396.24 ("SMCRA"); and Section 
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, 6ll of the Cl acan Streams law, Act of June 22, HJ37, P. L. 1987, as amended, 35 
I • 

. . . 

P.S. §~91.611 ("CSL"). The Board issued Pre-Hea.ting Order No. I on October 7, 

1987, requiring the filing of pre-hearing memoranda by the parties. T&R filed 

its pre-hearing memorandum on December 21, 1987 and OER filed its pre-hearing. 

memorandum on March 17, 1988. 

In its notice of appeal and pre-hearing memorandum, T&R admits that 

its attempt at revegetating the mine site in the Spring of 1987 failed, but 

contends this failure was due to extremely dry weather during the early growth 

p~riod. T&R further asserts that the area was replanted, that it will be 

rnofiitored for growth, and that scarce areas will be reseeded. 

On January 11, 1989 the matter was set for hearing by the Board on 

March 29, 1989. On March 3, 1989 DER filed a Motion For Summary Judgment, and 

the hearing was cancelled pending a ruling on that motion. 

In support of its Motion For Summary Judgment, DER contends that, 

since T&R's pre-hearing memorandum admits that its attempts at revegetating 

the mine site have failed, there is no genuine issue of material fact. DER 

argues that any inability on the part of T&R to adequately revegetate the site 

is no defense to non-compliance with the Department's rules and regulations. 

lastly, OER asserts that the issue of penalty assessment raised in T&R's 

pre-hearing memorandum is irrelevant since T&R failed to raise this issue in 

its notice of appeal. 

Motions for su11111ary judgment are governed by Rule 1035 of the 

Pennsylvania Rules of Civil Procedure. Rule 1035 specifically requires that 

the motion rest upon "the pleadings and any depositions, answers to 

622 



interrogatories, admissions on file and supporting affidavits."! In ruling 

on a motion for summary judgment, the Board must review it in a light most 

favorable to the non-moving party. Penoyer y. PER, 1987 EHB 131. 

In the present case there are no sworn pleadings, depositions, 

interrogatories or requests for admissions on which to base a motion for 

summary judgment. The moving party has additionally not seen fit to attach an 

affidavit in support of its motion to supply, if available, further facts or 

sworn testimony to satisfy the rule. 

The Board faced a similar situation in Monessen. Inc. v. DER, EHB 

Docket No. 88-486-E {May 7, 1990). In that case, Monessen's Motion for 

Partial Summary Judgment was not verified, and although it contained six 

exhibits, it was not accompanied by any supporting affidavits, admissions, 

pleadings, answers to interrogatories, or depositions. The Board denied the 

motion, holding that Monessen had failed to prove there were no genuine issues 

of material fact. 

Since the motion now presented by PER also fails to provide any 

supporting documentation on which to base a finding that there is no genuine 

issue of material fact, it must also be denied. 

However, the motion does legitimately raise a concern with the issues 

presented in the appellant's pre-hearing memorandum, i.e. the question of 

assessment of fines, and the question of the authority of PER to levy such 

!Rule 1035(b) reads in part as follows: "The judgment sought shall be 
rendered if the pleadings, depositions, answers to interrogatories, and 
admissions on file, together with the affidavits, if any, show that there is 
no genuine issue as to any material fact and that the moving party is entitled 
to a judgment as a matter of law.'' The Board has adopted this standard in 
evaluating the merits of a motion for summary judgment. Newlin Corp. v. PER, 
1988 EHB 976. See also Summerhill Borough y. DER, 34 Pa.Cmwlth. 574, 383 A.2d 
1320 (1978). 
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I 

tines. As OER correctly points out, these issues were not raised in th'e 

appellant's notice of appeal, and therefore, the appellant is now pretluded 

from raiSing them. 25 Pa.Code §21.5I(e). 

We will aeny DER's motion for summary judgment for the reasons set 

out herein. However, we will treat the rnotion as a motion in iimine anti 

restr itt the appe i 1 ant in the presentation of l't iS appea 1 to tlie subjett rnatt'er 

of h·is appeal as filed, i.e. the issue of revegetation of the mine site as 

defined in the compliance orders appealed. There is no indication tllat ah:Y 

fines or civil penalties have been assessed by DER and, further, that iSsue is 

foreclosed by the scope of the appeal as filed. 

The Board therefore enters the fsliowing order. 

ORDER 

1) The Department's Motion for Sununary Judgment is denied. 

2) The appellant will be limited in the presentation of his appeal 

to evidence relating to the revegetation or lack thereof at the mine site, the 

subject of the compliance orders. 

ENVIRONMENtAL HEARlNG BOARD 

DATED: June 13, 1990 

cc: Bureau of Litigation 

rm 

library: Brenda ~ouck .. 
Fbr the comidnwealth; DER: 
Edward H. Jones, Jr., Esq. 
~estern Region 
APpellant·~ ~= 
Ronald Reefer 
T &.R Coal, Inc. 
Shelocta, PA 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
101 SOUTH SECOND STREET 

GANZER SAND & GRAVEL, INC. 

SUITES THREE-FIVE 
HARRISBURG. PA 17101 

717-787-3483 
TELECOPIER 717-783-4738 

. . 

M. DIANESMI" 
SECRETARY TO THE I 

v. EHB Docket No. 89-585-MJ 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

. . 
: Issued: June 13, 1990 

OPINION AND ORDER 
SUR PETITION TO INTERVENE 

Svnopsis 

The Board will deny a Petition to Intervene when it fails to 

establish that the petitioner has a substantial, direct, and immediate 

interest in the subject of the appeal. 

OPINION 

The matter before the Board is a Petition to Intervene filed by 

Greene Township in the above-captioned action on April 6, 1990. 

This action was initiated by an appeal of Ganzer Sand & Gravel 

Company ("Ganzer") on December I, 1989 from the Department of Environmental 

Resources' ("DER") November 2, 1989 revocation of a solid waste permit for a 

proposed landfill in Greene Township, Erie County. The basis for the 

revocation was Ganzer's alleged failure to fulfill the collateral bond 

requirements of the permit for the years 1986 and 1988. In its pre-hearing 

memorandum, Ganzer states that the bond deficiency has been corrected. 
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On Apri'l 6, 1990, Greene Township petiti'oned the Board for leave to 

intervene in this proceed'ing. The quest ion now before the Board is whether 

Greene Township has the necessary standing to intervene' in this matter. 

The eon'cept of "standing" is outlined iln~ the case of: frankli:n 

township, v. ,OER, 500 Pa. 1, 452 A.2d' 718 (1982). There the Court confirmedc 

i'ts earlier decision in Will iartL Penn Parking Garage v. City of Pi.ttsburght 4'64, 

Pa'. 168', 346 A.2d 269 (1975), which held that "Frill order for a party to have' 

standing, his interest in the subject matter of the litigation must be 

sut>stantial, direct, and immediate. The Court in franklin Township held that 
i 

a county and township had a: substantial, direct, and immediate interest tn, the 

establishment of a landfill within their boundaries such as to give them 

standing to challenge issuance of a perm:it for the landfill. 

The in,stant case does not involve the issuance of a permit, but, 

rather, Ganzer is appealing DER's revocation of its solid waste permit based 

on an alleged bond deficiency. The scope of this appeal is limited to 

reviewing whether DER abused its discretion or acted arbitrarily in revoking 

Ganzer's permit., Warren Sand & Gravel y. PER, 20 Pa.Cmwlth. 186, 341 A.2d 556 

(1975). 

The Board's rules and regulations provide that petitions for leave t& 

intervene must set forth the "specific grounds for the proposed intervention, 

the position and interest of the petitioner in the proceeding and a statement 

of the reasons why said interest is or may be inadequately represented in such 

proceeding." 25 Pa.Code §21.62(a). Intervention shall not be permitted where 

an intervenor fails adequately to allege hmt its interests would be adversely 
I 

' 
affected if the petition is denied. Erie Sewer AUthorj,ty y. DER, 1987 EHB 

391. 
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In its Petition to Intervene and supporting brief, Greene Township has 

listed only vague, non-specific reasons as to its interest in this appeal.l 

Given the narrow scope of this appeal, we hold that Greene Township 

has failed to set forth any direct, substantial, immediate interest in the 

specific subject matter of the appeal which would entitle it to intervene in 

this action. Furthermore, the Petition fails to enumerate any of the 

regulations, ordinances, landfills, or other concerns which the Township 

claims will be "implicated" in this matter. 

!The reasons specified by Greene Township are as follows: 
(a) The permit initially given and now revoked from Ganzer Sand and 

Gravel is for a site located within the municipal boundaries of Greene 
Township. 

(b) Certain regulations and ordinances of Greene Township may be 
implicated by the resolution of the above captioned matter. 

(c) The resolution of the above captioned matter may implicate other 
landfill sites located within the municipal boundaries of Greene Township. 

(d) Greene Township's position is that Ganzer Sand and Gravel should 
not be allowed to revive its revoked permit; and, instead, a permit should be 
issued to Ganzer Sand and Gravel only if Ganzer Sand and Gravel complies with 
all rules and regulations promulgated and in effect at the time of its new 
application for a permit. 

(e) The resolution of the above captioned matter may affect the 
general health, welfare, and safety of all residents of Greene Township. 
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, AND NOW~ this 13th day of June, 1990, Greene Township's Pet it ion to 

Intervene is hereby denied. 

DATED: June 13, 1990 

cc: Bureau of li•tigation 
library: Brenda Houck 
For the Commonwealth, DER: 

rm 

Ge'orge Jugov i c, Jr. , Esq. 
Western Reg,ion 
For Appellant: 
Robert c. leSeur, Esq. 
Erie, PA 
For Greene Township: 
William T. Jorden, Esq. 
Meadville, PA 

ENVIRoNMENTAL HEARING SOARD 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
101 SOUTH SECOND STREET 

SUITES THREE-FIVE 
HARRISBURG. PA 17101 

717-787-3483 
TELECOPIER 717-783-4738 

M. DIANE SMITI 
SECRETARY TO THE BC 

CONCERNED CITIZENS OF EARL TOWNSHIP et al.: 

v. EHB Docket No. 88-516-M 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES Issued: June 15, 1990 
and DELAWARE COUNTY SOLID WASTE AUTHORITY,: 
Permittee 

Synopsis 

OPINION AND ORDER 
SUR 

SUNDRY DISCOVERY MOTIONS 

Among various actions on several discovery motions, the Board (1) 

denies a Motion to Compel after supplemental answers to Interrogatories have 

satisfied legal requirements;.(2) denies a Motion to Compel with respect to 

challenges to answers to Interrogatories that could have been raised in a 

previous Motion to Compel with respect to the same Interrogatories; (3) denies 

a Motion to Compel a party to designate a substitute person to be deposed on 

certain subjects when the only objection to the person originally designated 

is that he deferred technical engineering questions to the party•s engineering 

consultants; (4) denied that portion of a Motion seeking to prohibit the 

deposition of engineering consultants who are expert witnesses but who also 

may be in possession of discoverable facts; and (5) deferred action on that 

portion of a Motion seeking comprehensive discovery of all expert witnesses. 

OPINION 

As seems to happen frequently in current litigation, these 

consolidated appeals are snowbound in discovery with legal counsel so busy 
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generating a blizzard of paperwork they have no time to clear pathways. 

Instead, they throw that burden on the Board. se,¥era l d i scove,ry disputes are 

again ripe for determination, demanding time and resources that the Board 

could employ more productively elsewhere. Nevertheless, they must be 

resolved. The antagonists are Frank J. Szarko (Szarko), one of the 

Appellants, and Delaware County Solid Waste Authority (DCSWA), the Permittee. 

1. DCSWA•s Motion to Compel Concerning Szarko•s Answers to DCSWA 1 s 

1st Set of Interrogatories 

DCSWA filed this Motion on March 29, 1990, seeking an Order 

compelling Szarko to provide answers to certain Interrogatories and compelling 

Szarko to provide more responsive and complete answers to certain other 

Interrogatories. Szarko filed a Response to the Motion on April 23, 1990, 

indicating that the supplemental answers he would file by April 27 would 

address many of the 11 deficiencies 11 raised by DCSWA. DCSWA filed a Reply on 

May 14, 1990 reporting that the supplemental answers had not been provided as 

promised. Szarko did file the supplemental answers on May 23, 1990. 

Reviewing the Interrogatories, and the answers as supplemented, we 

conclude that the requirements should be satisfied when the reports of Thomas 

Cahill and Dr. John Adams are produced. If, upon review of those reports, 

DCSWA believes that the requirements have not been satisfied, it may renew its 

Motion. 

2. Szarko•s Motions to Compel Discovery 

On April 24, 1990 Szarko filed a document containing two separate 

Motions to Compel Discovery directed against DCSWA. DCSWA filed its response 

on May 21, 1990. 
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(a) Motion to Compel a more specific answer to Appellant's First 

Set of Interrogatories and Request for Production of Documents 

By this Motion, Szarko seeks an Order compelling DCSWA to provide 

more specific answers to Interrogatory Nos. 9, 16, 21, 23, 25, 27, 32, 34, 36, 

37, 38, 39, 42, 43 and 45 of Szarko's First Set. These Interrogatories were 

answered on by DCSWA on September 29, 1989. 

In its Answers, DCSWA objected to Interrogatory Nos. 10, 11 and 12, 

but provided Answers to the other Interrogatories. Many of these Answers were 
' 

simply 11 DCSWA document production, 11 referring to documents produced 

previously. Szarko filed a Motion to Compel with respect to Interrogatories 

10, 11 and 12 on December 5, 1989, and the Motion was granted in a Board 

Opinion and Order dated January 26, 1990. Szarko has now filed a second 

Motion to Compel, dealing with the same set of Interrogatories but involving 

those answered by 11 0CSWA document production. 11 

The question before us is whether this second Motion to Compel should 

be denied on the grounds that Szarko waived any further challenge to DCSWA's 

Answers by not including them in his first Motion to Compel. 

Pa. R.C.P. 4006, governing Answers to Interrogatories directed to a 

party, provides in (a)(2) that the 11 party submitting the interrogatories may 

move the court to dismiss an objection and direct that the interrogatory be 

answered. 11 Pa. R.C.P. 4019(a)(1)(i) authorizes the court, on motion, to make 

an appropriate order if a party fails to provide sufficient Answers to 

Interrogatories. Motions filed under these two Rules typically are titled 

Motions to Compel. Although derived from different Rules, the Motions seek 

the same essential relief - an order compelling the other party to answer the 

Interrogatories and to answer them fully and completely. 
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The Rules of Civil Procedure impose no time limit on the filing of 

Motions to CompeJ, whether under Pa. R.C.P. 4006 ~r Pa. R.C.P. 4.019.1 The 

Rules arso are silent on the number of Motions to tompel that may be filed and 

on the matter of waiver if all challenges are not raised in one Motion. The 

parties have not ~ited any case authority on the subject and our independent 
,. 

( 1 imited) research 1.has not discovered so much as a mention of the issue. 

Given these circumstances, it is tempting to dismiss the waiver 

argument raised by DCSWA and proceed to a discussio.n on the merits. We are 

constrained, however, by our regard for orderly process and the efficient use 

of the s·aard • s time and resources. In an appea 1 that fallows the norma 1 

procedure, we see no reason why the Board (and opposing legal counsel) should 

be asked to de a 1 pi ecemea 1 with cha 11 enges to Answers to Interrogatories. 

Since there is no prescribed time deadline for filing a Motion to Compel, it 

is reasonab 1 e to expect a movant to inc 1 ude a 11 of his cha 11 enges in one 

Motion.2 Accordingly, any challenge raised in a second or subsequent Motion 

must be supported by exceptional circumstances. This may include, inter alia, 

a showing that the challenge, by the exercise of reasonable diligence, could 

1 It may be presumed that such a Motion must be filed during, or soon 
after the close of, the discovery period so as not to delay the trial. The 
Rules place no time limits on discovery, however, and the civil courts have 
wide discretion in regulating it: Wertz v. Kephart, 374 Pa. Super. 274, 542 
A.2d 1019; Goodrich - Amram 2d §4001:3, pp. 27-28. This includes the power to 
place time limits on it: Lombardo v. DeMarco, 350 Pa. Super. 490, 504 A.2d 
1256 (1985). The Board's Rules of Procedure at 25 Pa. Code §21.111 limit · 
discovery to 60 days without Board permission. Typically, 75 days are granted 
automatically in Pre-Hearing Order No. 1 and requests for additional time are 
liberally approved for limited periods of time. 

2 This statement is not contradictory. While the discovery period in 
Board proceedings is limited, forcing the litigants to act expeditiously, 
ample time is afforded to enable discovery to be a deliberative process. 
Extensions of time, though limited, are freely granted; and the Board takes 
care to see that a litigant is not prejudiced by an undue curtailment of 
discovery. 
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not have been raised earlier. This is the procedure the Board has adopted in 

other areas (see Elmer R. Baumgardner et al. v. DER, 1989 EHB 400) and we 

believe it is also relevant here. 

Szarko filed his first Motion to Compel on December 5, 1989 - 67 days 

after the date on which DCSWA served its Answers to Interrogatories, a time 

period fully adequate for Szarko to have analyzed the Answers in their 

entirety. The second Motion to Compel was filed on April 24, 1990 - 140 days 

after the date on which the first Motion was filed and over 200 days after the 

date on which DCSWA served its Answers to Interrogatories. Exceptional 

circumstances to justify such a delay must be exceptional indeed. 

Szarko's second challenge to DCSWA's Answers to Interrogatories 

complains about the voluminous nature of DCSWA's documents (50,000) and seeks 

to have DCSWA designate the particular documents which pertain to each subject 

of inquiry. As noted in our Opinion and Order on Szarko's first Motion to 

Compel, DCSWA's document production lasted from March 10, 1989 to September 

12, 1989. Szarko was involved in copying these documents and was fully aware 

of their voluminous nature when DCSWA served its Answers to Interrogatories on 

September 29, 1989. The challenge which Szarko did not raise for nearly 7 

months could have, and should have, been raised in the first Motion to Compel. 

There are no exceptional circumstances to account for his failure to do so; 

and, accordingly, the second Motion to Compel will be denied. 

(b) Motion to Compel Appropriate Designation for Deposition 

of DCSWA. 

On February 28, 1990, Szarko served DCSWA with a Notice of Deposition 

naming DCSWA as the deponent (pursuant to Pa. R.C.P. 4007.1(e)) and requiring 

DCSWA to designate a person or persons to testify on matters dealing with (1) 

groundwater and surface water management at Colebrookdale Landfill, (2) any 
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violation.s of any environmental statutes in 1988 and 1989, (3) the compliam:e 

status a.nd history ~of the Landfill under Section S03(c) and (d) of the Solid 

Waste Management Act, and (4) erosion, silt and sedimentation management at 

the Landfill. DCSWA responded by designating Joseph Vasturia, its part-time 

Chairman, who a ls'o is a professional engineer. 

Mr. Vasturia's deposition was taken on March 8, 1990. We have been 

provided only with excerpts from the transcript (p~ges 26, 31 and 58); and, as 

a result, we do not know how long the deposition l~sted, what subjects were 

covered, and how knowledgeable Mr. Vasturia was abeut those subjects. Szarko, 

in his Motion to Compel, complains that Vasturia could not testify to the 

subjects mentioned in the Notice of Deposition. He seeks an Order requiring 

DCSWA to make another designation of a person who can testify on these 

subjects. 

The transcript excerpt really deals only with the subject of 

groundwater management, however, and there is nothing to support Szarko's 

allegation that Mr. Vasturia was unable to testify on~ of the 4 subjects 

noticed. The excerpt also falls pitifully short of proving Szarko's 

allegation that Mr. Vasturia was not knowledgeable on the subject of 

groundwater management. They prove only that Mr. Vasturia defers to DCSWA's 

professional consultants where details of the consultants' design are 

concerned. This is a natural and acceptable response to questions of this 

sort. The fact that Mr. Vasturia is a Professional Engineer does not alte~ 

the situation; his expertise may well be in fields distinct from groundwater 

management. Even if his expertise included that subject, it would still be 

understandable for him to prefer that DCSWA's consultants testify to details 

of their own work. 
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The comments of the Civil Procedural Rules Committee following Pa. 

R.C.P. 4007.1 state, with respect to subdivison (e), the following: 

If it develops that the designated persons 
reveal others whose testimony may be relevant, 
they can also be deposed. The procedure is not 
exclusive and the inquirer may resort to any 
other method of discovery and subpoena available. 

Szarko's deposition of Mr. Vasturia has revealed others whose testimony may be 

relevant. Szarko may seek further discovery by whatever means are open to 

him. 

3. DCSWA's Motion for Comprehensive Expert Discovery; Motion that Subpoenas 

for Thomas Earl and Richard Bodner either not be issued or be quashed 

DCSWA filed this motion on May 9, 1990 after DCSWA and Szarko both 

failed in their attempts to depose each other's experts by ordinary notice of 

deposition and service of subpoena. The Board's rules of procedure at 25 Pa. 

Code §21.114 provide for the issuance of subpoenas by the Board upon request 

of a party. Such requests are routinely honored by the Board for discovery 

purposes, if discovery is still open, or for attendance at a hearing, if a 

hearing has been scheduled, without concern for the identity of the person to 

be named in the subpoena. The Board relies on the trustworthiness of legal 

counsel to request subpoenas only for those persons who properly may be 

subpoenaed to testify. 

Expert witnesses may be deposed only with permission of the Board 

"upon cause shown": Pa. R.C.P. 4003.5(a)(2). To seek to depose an expert 

witness simply by requesting a subpoena, without filing a Motion with the 

Board, borders on subterfuge. DCSWA made such an attempt and secured a 

subpoena on March 20, 1990 to depose one of Szarko's expert witnesses, Thomas 

H. Cahill. When the Board was informed of this by Szarko's Motion to Quash, 

it issued an Order on April 16, 1990 quashing the subpoena. 

635 



On April 30, 1990 Szarko requested subpoenas to depose Thomas Earl 

and Richard Bodn'er as ordinary ract witnesses an:a hot as exper'ts. These 

subpoenas wer.e prepared but, before they were placed in the rna i 1, DCSWA 

notified the Boar~ that the proposed de·ponents Wefe expert witnesses of DCSWA. 

As a resu 1 t, the s1ubpoenas were never issued. 

In his May 31, 1990 response to DCSWA's :Motion, Szarko represents (1) 

that Earl has been providing engineering service~ for the Colebrookdale 

La;ndf i 11 in the area of groundwater management s H'l'ce 1984, and ( 2) that Bodner 

has been providing engineering services for the la·ndfill since 1984 and 

produced engineering drawings ~pproved by DER as part of the contested p.ermit 

issuance. Earl and Bodner, on the basis of these representations, may 

appropriately be deposed as fact witnesses: New Hanover Township et al. v .. DER 

and New Hanover Corporation, 1989 EHB 31, but may not be deposed with regard 

to any expert opinions formed in anticipation of litigation. 

We are releasing the subpoenas for Earl and Bodner, in accordance 

with the foregoing ruling, and denying the portion of DCSWA's Motion 

pertaining to them. Within 10 days after completing the depositions of both 

Earl and Bodner, Szarko shall file a supplemental response to the portion of 

DCSWA's Motion pertaining to expert discovery. Action on that portion of the 

Motion will be deferred until after that filing. 
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ORDER 

AND NOW, this 15th day of June 1990, it is ordered as follows: 

1. DCSWA's Motion to Compel Concerning Szarko's Answers to DCSWA's 

1st Set of Interrogatories, filed on March 29, 1990, is denied with leave to 

renew the Motion in accordance with the foregoing Opinion. 

2. Szarko's Motions to Compel Discovery, filed on April 24, 1990, 

are denied. 

3. DCSWA's Motion for Comprehensive Expert Discovery; Motion that 

Subpoenas for Thomas Earl and Richard Bodner either not be issued or be 

quashed, filed on May 9, 1990, is deferred in part and denied in part in 

accordance with the foregoing Opinion. 

DATED: June 15, 1990 

cc: Bureau of Litigation 
Library: Brenda Houck 
Harrisburg, PA 

sb 

For the Commonwealth, DER: 
Kenneth A. Gelburd, Esq. 
Eastern Region 
For Appellant Dr. Frank J. Szarko: 
Randall J. Brubaker, Esq. 
Wendy E. Carr, Esq. 
Philadelphia, PA 
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BETHENERGY MINES, INC. 

v. 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
101 SOUTH SECOND STREET 

SUITES THREE-FIVE 
HARRISBURG. PA 17101 

717-787-3483 
TELECOPIER: 717-783-4738 

M. DIANE SMil 
SECRETARY TO THE 8 

EHB Docket No. 90-050-MJ 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES . . Issued: June 18, 1990 

Svnopsis 

OPINION AND ORDER SUR 
PETITIONS FQR LEAVE TO INTERVENE 

Petitions to intervene in the appeal of a Department of Environmental 

Resources (DER) compliance order, filed by two individuals and three 

environmental groups, are denied. The environmental groups have failed to 

show they have a direct, substantial, and immediate interest in the subject 

matter of the appeal. Although the individuals' interest in the appeal may 

be direct, this interest is adequately represented by DER and, additionally, 

intervention will result only in broadening the scope of the appeal. 

OPINION 

BethEnergy Mines, Inc. (BethEnergy) operates an underground 

bituminous coal mine in Cambria County pursuant to Coal Mining Activity Permit 

No. 11841301. On December 27, 1989, the Department of Environmental Resources 

(DER) issued a compliance order to BethEnergy, directing it to cease certain 

mining activities which DER claimed were adversely affecting streams in the 
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are~.1 The order· provided for the resumption of mining activity upon 

certain action by BethEnergy, tncluding the subJIIi,ssion and approval of certaitl 

data. On January 26, 1990, BethEnergy appealed from this order at Docket No. 

90-050-MJ. 

The order was subsequently amended by DER's letters of January 11 an:d 

29, 1990 and February 14, 199'0. BethEnergy app'ealed each of these actions at 

Docket Nos. 90-058-MJ, 90-059-MJ, and 90-114-MJ. Upon the unopposed motions 

of BethEnergy, these appeals have been consolidated at No. 90-050-MJ, by 

orders of the Board dated March 1, 1990 and March 28, 1990. 

On April 12, 1990, the Board received a petition for leave to 

intervene in this matter filed on behalf of the Kobans, Interested Citizens 

Action for Rights and Equity (ICARE), and Concern About Water Loss due to 

Underground Mining (CAWLM). BethEnergy filed object ions in the form of an 

Answer and New Matter on April 23, 1990, and the petitioners responded on May 

2, 1990. On May 9, 1990 the Board received a petition to intervene filed by 

the Sierra Club, to which BethEnergy filed. Objections and New Matter. 

On April 26, 1990, the Board ordered the parties and petitioners to 

file briefs on the question of intervention. Briefs have been filed by 

BethEnergy and the proposed intervenors. By letters of May 17 and 24, 1990, 

DER advised the Board it had no objections to intervention by the petitioners. 

!Prior to issuance of the compliance order, a civil action was filed in 
the Cambria County Court of Common Pleas by two of the petitioners herein, 
Samuel and Barbara Koban ("the Kobans"), against BethEnergy and DER, alleging 
that BethEnergy's mining activity had caused the dewatering of a stream 
flowing through the Kobans' property. The Kobans sought an injunction against 
BethEn~rgy's mining operation and an order of mandamus requiring DER to 
suspend BethEnergy's permit and take en.forcement action. This matter is 
docketed at Civil Action No. 1989-402. A related action is docketed at 
1988-1859. 
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Intervention is governed by 25 Pa.Code §21.62. The decision to grant 

intervention is discretionary with the Board. City of Harrjsbyrq v. PER, 1988 

EHB 946. The burden of proof is on the prospective intervenor to show that 

intervention should be granted. }g. 

We will address the petitions of the Kobans and the environmental 

groups separately. 

I~E. CAVLM, Sierra Club 

ICARE asserts that its members own property above BethEnergy's mines, 

and therefore, they are directly affected by PER's compliance order and have a 

stake in the outcome of this appeal. In addition, !CARE's membership is 

"interested in preserving the water quality and natural beauty of 

uncontaminated waters of the Commonwealth." Petitioner CAWLM is "a grass 

roots citizens organization which was formed and has as its primary goal the 

conservation and restoration of the Commonwealth's water sources from the 

adverse impacts of coal mining." All three of the groups claim an interest in 

this appeal because some or all of their individual members enjoy the 

recreational aspects of the streams running through the affected area. The 

petitioners also assert that these interests are not adequately represented by 

DER, and plan to present "in a general sense" testimony on history, uses, and 

conditions of the streams, subsidence damage, and expert testimony on 

hydrology and geology of the area. 

In order to have standing to intervene, a prospective intervenor must 

establish a direct, substantial, and immediate interest in the subject matter 

of the proceeding. Franklin Township v. Commonwealth. PER, 500 Pa~ 1, 452 
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A. 2cf 71,8 ( 1982 ).. Furthermore, the pet it ioner must demonstrate that such 

interest is not adequately represented by any of the parties to t.he 

proceeding. Cit)'! of Harrisburg. 

In Cjt:Y of Harrisburg, five environmental groups petitioned to 

intervene in an appeal involving construct ion of a dam across the Susquehannat 

River. The groups claimed an interest in the p~ro.ceeding because one of the.ir· 

st:ated purposes was to protect and conserve the• Susquehanna River and 

Chesapeake Bay and because members of the groups used the Bay and River for 

re·creational actiYities. The Board denied the petitions to intervene, 

holding, jnter il.ii, that to the extent the groups were interested in water 

quality and the adverse effects of pollutant discharge on their recreational 

use of the River and Bay, their interests would be adequately represented by 

DER. 

In the present case, the petitioners' general claim that some or all 

of their members enjoy the recreational aspects of the streams in the affected 

area fails to set forth an interest which is sufficiently direct, substantial, 

and immediate such as to merit intervention in this proceeding. Furthermore, 

to the extent the petitioners are interested in preserving the water quality 

and natural beauty of the streams, we believe these interests will be 

adequately represented by DER, and any evidence to be presented by the groups 

will simply be repetitive. As the appellant correctly points out in its 

brief, these groups are free to further advance their positions in an amicus 

curiae brief. 

l(obans 

The Kobans claim a direct interest in this matter, asserting that one 

of the streams which is the subject of DER's compliance order, "Roaring Run", 
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runs through a tract of land owned by them. They further claim an interest 

due to the related civil action which they have filed against BethEnergy and 

DER in the Court of Common Pleas of Cambria County. Finally, the Kobans argue 

that, like the environmental groups, they are interested in preserving the 

water quality and natural beauty of all the streams in question and enjoy 

their recreational aspects by fishing and wading. The Kobans argue that these 

interests are not adequately represented by DER. They plan to present much 

the same evidence as that offered by the· environmental groups, as well as 

testimony on the history, use, and condition of Roaring Run, before and after 

mining. 

Although the Kobans may have a direct, substantial, and immediate 

interest in the alleged effects of BethEnergy's mining operation on Roaring 

Run, this does not automatically entitle them to intervene. As previously 

stated, intervention will not be granted if the petitioners' interests are 

adequately represented by an existing party to the proceeding. Cjty gf 

Harrisburg. Nor will intervention be allowed where it will overly broaden the 

scope of the original appeal or result in a multiplicity of arguments or 

confusion of issues. Keystone Sanitatjgn Co. v. DER, 1987 EHB 22. 

To the extent the Kobans are concerned about subsidence and the 

dewatering of Roaring Run which they allege has been caused by BethEnergy's 

mining operation, we find that these concerns are adequately represented 

by DER, as evidenced by the enforcement action taken by DER in this matter. 

Furthermore, as the appellant has pointed out in its brief, testimony which 

the Kobans plan to introduce on geology and hydrology, subsidence, and the 

history, use, and condition of Roaring Run is likely to be either repetitive 

of that to be presented by DER or purely anecdotal and non-technical, and will 
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not serve to benefit the trier of fact. Although the petitioners argue in 

their reply brief, filed on June 7, 1990, that ''they have not yet 

indicated what evidence they seek to present," their Petition for Leave to 

Intervene recites the aforesaid subjects as those on which they plan to 

testify. In fact, had the petitioners not indicated the evidence sought to be 

presented, we could not have entertained their petitions to intervene for 

failure to comply with our rules which require a description of the evidence 

to be offered at hearing. 25 Pa.Code §21.62(d){4). 

Finally, we believe that intervention by the Kobans is likely to 

result in a confusion of issues and overly broadening the scope of the 

original appeal. As we stated with the environmental groups, the Kobans are 

free to raise their arguments in an amicus cyrjae brief. 

Accordingly, for the reasons set forth above, the Kobans' petition to 

intervene will be denied. 

0 R DE R 

AND NOW, this 18th day of June, 1990, it is hereby ORDERED that the 

Petitions to Intervene filed by the Kobans, !CARE, CAWLM, and the Sierra Club 

are denied. 

DATED: June 18, 1990 

cc: See next page 
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cc: Bureau of Litigation 
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For the Coa~Dnwealth, DER: 

rm 

Marc A. Roda, Esq. 
Central Region 
For Appe 11 ant: 
Henry Ingram, Esq. 
Pittsburgh, PA 
For Petitioners: 

, Robert J. Shostak, Esq. 
Athens, OH 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
101 SOUTH SECOND STREET 

SUITES THREE-FIVE 
HARRISBURG. PA 17101 

717-787-3483 
TELECOPIER, 717-783-4738 

. . . . 

M. DIANE SMITI 
SECRETARY TO THE BC 

v. . . 
EHB In::ket No. 87-284-MJ 

Issued: June 19, 1990 
<XHDMFAUIH OF PENNSYLVANIA 
DEPARIMENI' OF~~ 

. . . . 

ADJUDICATION 

By Joseph N. Mack, Member 

Syrpg;is 

An appeal by Consol Pennsylvania Coal Company ( "CJ?I.:C") from a denial 

by the Commonwealth of Pennsylvania 1 s Deparbnent of Environmental Resources 

("DER") of CPCC's application to amend its mining activities permit nrust be 

denied where CPCC fails to show an arbitrary, capricious or mrreasonable 

interpretation by DER of the regulations dealing with setting effluent 

limitations for CPCC 1 s treatment plant discharge and protecting the receiving 

stream in low-flow conditions. In setting effluent lirni tations, DER is not to 

consider the economic :iJnpact thereof on the discharger of the effluent, but 

must consider the impact on the Commonwealth and all of its citizens. 
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By letter datei June 22, 1987, DER denied CR:'!C's request to amend 

its Mining A.cti.vities Pennit 30841316 for the Bailey Mine in Richhill arrl 

Fin:lley Tc7Nnships in Greene arrl ~Counties. 'Ihe permit amEmdrnent 

sought from DER by CPIX ~d have eased the osmtic pressure discharge 

limitation in CECC's permit. On July 20, 1987 CFCC appealed to this Board 

DER' s refusal to anend the permit. 

'!hereafter, on October 15, 1987, CPCC filed its Pre-Hearing 

MeiiDrandum with us and DER responded thereto on November 4, 1987 with a J.Dtion 

for SLmJmary Judgment. CECC filed its Resp:>nse To Motion For SUmmary Judgment 

and Crass-JoDtion for SUmmary Judgment with us on November 30, 1987. In turn, 

on December 24, 1987, DER filed its reply to CPCC's cross-:rrotion. Both 

ItDtions were denied by our Opinion arrl order dated May 26, 1988, which found 

an unresolved factual dispute as a basis for denying DER's motion and 

insufficient factual support to allow us to grant CPCC's notion. 

On June 21, 1988, therefore, DER filed its Pre-Hearing Memorandum 

with us. 'Ihe appeal 'iNaS transferred on Ck::tober 26, 1989 from former Board 

Member William A. Roth, who had resignoo in March of 1989, to Board Member 

JoseP'l N. Mack, who 'iNaS joining the Board. 

On December 5, 1989, Board Member Mack and counsel for each of t.Q.e 

parties participated in a conference telephone call in which it 'iNaS agreed the 

parties would sutmit this case to the Board for adjudication on a Joint 

stipllation of Facts, I2gal Issues arrl Exhibits, which the -parties were to 
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file with us by January 5, 1990. CI?CC's Brief was to :be file:i with us by 

February 5, 1990 and DER's Brief was due by February 20, 1990. 'Ihese 

directions are set forth in our order of December 6, 1990. 

we received the Joint Stipulation of Facts and Issues on January 12, 

1990. We received CI?CC's brief on February 9, 1990 and, after granting DER a 

short continuance, received its brief on March 13, 1990. 

In preparing this adjudication we have taken our Findings of Fact 

from those in the Joint stip.ll.ation of Facts and Issues. 

FINDll&S OF FACT 

1. 'Ihe Department is the agency with the duty and authority to 

administer and enforce the Clean streams Law, Act of June 22, 1937, P.L. 1987, 

as amended, 35 P.S. §691.1 et seg. ("Clean streams Law"); the Pennsylvania 

Bituminous Coal Mine Act, the Act of July 17, 1961, P.L. 659, as amended, 52 

P.S. §701-101 et se:I·; Section 1917-A of the Administrative COde of 1929, Act 

of April 9, 1929, P.L. 177, as amended, 71 P.S. §510-17 ("Administrative Code") 

and t..~e rules and regulations promulgated thereunder. ( JS-1) 1 

2. COnsol Pennsylvania Coal company ( "CI?CC") is a Delaware 

corpJration with a l::usiness address of 450 Racetrack Road, w~, PA 

15301, whose business includes the mining of coal. ( JS-2) 

3. At all times material hereto, CPCC operated a mine in Richh.ill 

and Findley Tc:Mnships, Greene and Washington Counties ("Bailey Mines") , 

pursuant to Mi.ning Activity Pennit No. 30841316, which was issued on August 

18, 1985. (JS-3) 

1 Each reference follCMing a finding of fact to "JS_" is a reference to a 
particular paragraP'l of the Joint Stip.ll.ation of Facts and Issues subnitted to 
us by the parties. 
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4. on or about April 14, 1986, CFCC SlJPm,itted an .application to 

amen:i ~Activity Permit No. 30841316 to include, inter alia, a new 

discharge location referred to hereinafter as Olltfall 009. ( JS-4) 

5. On qr arout cctober 3, 1986, the~ a:wrovOO the request 

for an amendment to Mining Activity Permit No. ~0:841316 and iirp:>sed a monthly 

average effluent limitation of 60 milliosnoles per kilogram for OSJ.tOtic 

pressure at OUtfall 009. (JS-5) 

6. In arriving at the effluent limi t&tion of 60 milliosmles 

per kilogram for osrotic pressure at outfall 009, the Department performed a 

mass balance ~tion. Balancing the design stream flow known as the "Q 

(7-10) flow" with the discharge volume (supplied by CPCC) and the stream 

concentration of osmtic pressure (10% of the in-stream criteria of 50 

milliosnoles per kilogram) • 'Ihis mass ba.lance equation renders the allowable 

discharge concentration, which in this case ~lled 60 milliosmoles per 

liter. (JS-6) 

7. '!he discharge volume of OUtfall 009 at the Bailey Mine is 3. 3 

times greater than the design stream flow. ( JS-7) 

8. CPCC .did not appeal the penni t conditions in the amendment to 

Mining Activity Permit No. 30841316 issued on october 3, 1986. (J8-8) 

9. on or arout January 5, 1987, CFCC re:;pested a change in the 

penni t limit pertaining to osnotic pressure at outfall 009. '!he request , 

sought approval to discharge water with significantly higher osmtic pressure 

levels at a reduced flow rate. Specifically, CPCC proposed to the Department 

a plan whereby the water from the West Bleeders 'WOUld be pumped from the mine; 

treated to meet all parameters except osnutic press11re, and then discharged at. 

OUtfall 009 to Enlow Fork in metered volumes which 'WOUld be limited to 
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variable amounts depending upon the volume of water flowing in Enlow Fork at 

that particular time. ~ to the proposal 1 water being discharged fran 

outfall 009 t«Xlld have a high osnotic pressure 1 rut the volume of the 

discharge would be cDntrolled to ensure that osnotic pressure dcMnstream fran 

the discharge ~int would not exceed 50 milliosnoles per liter. (Js-9) 

10. CPCC requesta:i a change in the osnotic pressure lilni.t because 

CI?CC discovere:i that water infiltrating the mine in an area known as the '~West 
' 

Bleeders" contained a high anount of dissolved salts. 'Ihi.s condition caused 

the water designated to be discharged from outfall 009 to have very high 

osnotic pressure, far in excess of the 60 milliosnole limit in the penni.t. 

(JS-10) 

11. By letter dated Jtme 19, 1987, the Department denied CPCC's 

request on the .tasis that the regulations set forth in Chapter 93 prohibited 

the Department from granting the request. (JS-11) 

12. CPCC aweaJ.ed to the Environneltal Hearing Board the 

Department's letter of Jtme 19, 1987. (JS-11) 

13. It is not economically desirable or feasible for CPCC to treat 

the water to be discharged from outfall 009 to meet the limit for osmotic 

pressure set forth in Mining Activity Pennit No. 30841316. (JS-13) 

14. Section 93.1 of Department regulations, 25 Pa. COde §93.1, 

provides the foll(Ming definitions relevant to this matter: 

Osnptic Pressure - 'lhe pressure which, when applied to a 
solution, will just prevent the passage of sol vent -
usually water - from an area of laN solute concentration 
through a semipermeable nenbrane to an area of high solute 
concentration. 

Q(7-10) - 'lhe actual or estimated l<:Mest 7 consecutive-day 
average flow that occurs once in 10 years for a stream with 
unregulated flow, or the estimated :mini.Im.nn flow for a 
stream with regulated flaN. 
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(JS-14) 

water gpal ity criteria - I.2vels of parameters or stream 
conditions that need to be maintained or attained to 
prevent or eliminate pollution. 

15. 'Ihe design stream flOW' described in Paragraph 14 al::xNe is 

referred to as •iQ (7-10) flow," an:i is used by the Department as the critical 

value of that stream to be protect:Erl in establishing effluent limitations. 

(JS-15) 

16. Section 93.5(a) of 25 Pa. Code directs the Department as follows 

when settirg effluent limits in discharge pennits: 

(JS-18) 

(a) Application of effluent limitations. 'Ihe water quality 
criteria prescribed in this chapter for the various 
designated uses of the waters of this COrnioon.wealth apply to 
receiving waters and are not to be necessarily d.eerlai to 
constitute the effluent limit for a particular discharge, 
but rather one of the major factors to be considered in 
developing specific limitations on the discharge of 
pollutants. Where water quality criteria become the 
controlling factor in developing specific effluent 
limitations, the procedures set forth in §95.3 (relating to 
waste load allocations) will be employed. 

While the parties have stipulated as to factual matters and as to the 

respective contentions on each side of this appeal, (see Joint stipulations 

Nos. 16 and 17) , there are a number of preliminary issues upon which we must 

pass before sustainirg either of the parties' contentions. 

'Ihe first and easiest question is that of who bears the burden of 

proof in this a:weaJ_. Pursuant to 25 Pa. Code §21.10l (c) of our regulations, 

CPCC has this burden since it is appealing DER.'s refusal to amend CFCC's 

:mi.nirq activities permit. 
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'!he secorxi issue which is apparent in the briefs filed by both 

parties is the question of review of the economic consequences of DER' s 

action. 2 CPCC states in its brief that it is not corrt:erxling that DER must. 

or should consider the ecaranic consequences to CPCC of DER's decision. 'lhe 

brief then continues at length, hONeVer, al:xrut the way in which CPCC' s 

economic situation, and perhaps that of both washington and Greene Counties, 

could l:le severely affected if CPCC cannot find an economical way to treat and 

discharge the water which is causing it problems at CPCC's Bailey Mine. 

In response to this CPCC warning about the economic impact of DER' s 

decision, DER says this matter is out of its hands because it is not 

authorized to consider such factors in setting effluent limitations. As 

authority for its contention DER cites Mathies coal Conpmy v. Comnpnwealth. 

DER, _ Pa. _, 559 A.2d 506 (1989). 'Ihere, the court clearly stated that 

while DER must consider "other factors" under 25 Pa. Code §93. 5 in issuing 

penni ts, these factors do not include the economic impact of the effluent 

limitation on a permittee such as CPCC. 'Ihe court made it clear that any 

consideration of "economic impacts" which nust be given by DER is the long 

range economic impact to the Comm:mwealth and all of its citizens. 

Accordingly, DER properly did not factor into its decision on these osnrrt:ic 

pressure limitations the economic impact thereof on CPCC. 

r:Ibe next issue for us to consider c:oncerns the standards which TNe are 

to use in reviewing DER' s actions. 'Ihese st:.amards are clear. we must 

determine whether DER manifestly abused its discretion, acted arbitrarily in 

2:soth briefs do a good job of presenting the vierNS of the respective 
parties in a favorable light. counsel for each party deserves recognition for 
his or her efforts in this regard even when on any particular issue he or she 
may not have had a strong argument. 
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rumying the requested permit m:xii.fication, or violated the law. Pennsblry 

Village· C"mjgminiym v. PER, 1977 EHB 225: Sheesley v. DER, 1982 EHB 85. We 

ImJSt ~ this review against the background of a presumption that DER .has 

acted properly in ·denying CFCC 's request. Warren Sand and Gravel COJrpany, Inc. 

v. PER, 20 Pa. CUWlth. 186, 341 A.2d 556 (1976). When DER's interpretation of 

its own regulations is at issue, as is the case here, ~Ne are constrained to 

give ·it l'Neight, a1:sent fraud, mistake, or a blatant at:use of discretion. 

Cqnnr;liJNealth, Pennsylvania Game commission v. Conmnwealth Department of 

Environmental ResotJrces, 97 Pa. Otwlth 78, 509 A.2d 877 (1986). DER's 

interpretation should not be disregarded, :tut must be given controlling 

weight, unless shown by CFCC to be clearly erroneous. Mathies Coal COiqpany, 

supra. 

'Ihis stamard is critical because of the nature of CPCC's challenge. 

In a nutshell, CPCC is arguing that DER may depart from the Q(7-10) standard 

for determining stream flCYN (see 25 Pa. COde §93.5(b)), and allow a discharge 

which varies dependi.rg on the actual volume of the flow in the receiving 

stream at any given point in time. On page 4 of its brief CPCC says: 

'Ihere is no doubt that what the 
Department has done would C!O.DpJrt with the 
requirements of 25 Pa. Code §93.5 ••.. 'Ihe 
company [ CFCC] disagrees, l:'lowever, with the 
assertion that what the Department has done 
is literally all the Department is allc:TWIErl 
to do tll'Xier the regulation. 

'Ihus, it is clear CPCC wants us to compel DER to change its 

interpretation of its regulations so that the regulations 'WOUld allCM DER to 

do oore than it has been willing to do, (i.e. - depart fran the Q(7-10) 

standard) even though CFCC concedes DER' s ~ition caap>rts with the 

~of the regulations. Clearly, from the cases cited abJve, l'Ne 
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cannot do what <::RX! wants us to do. We cannot sut:sti tute <::RX!' s 

interpretation of these regulations for DER's interpretation, even if· we 

assume <::RX!'s interpretation is equally reasonable, since <::RX! has not shown 

us DER' s interpretation is at all tmreaSOOable. AlEent such a showing tmder 

the cited cases, we cannot do what is requested. 3 

Since we may not sut:sti tute our discretion for that of DER, l:ased on 

the facts before us, we conclude DER's denial of CPCC's request to amend its 

pe!rmit was proper. 

1. 'Ihe Environmental Hearing Board has jurisdiction over the parties 

and the subject matter of this p~. 

2. CPCC has the Wrden of proof in this appeal from DER' s denial of 

CPCC application to anern CPCC's m:ini.rxJ activities permit. 

3. In setting effluent limitations for a permit DER should not 

consider the economic impact of its actions on the applicant. 

4. 'Ihe Envirornnental Hearing Board may not surstitute its 

interpretation of DER administered regulations for that of DER atsent bad 

faith, fraud, capricious action or atuse of power by DER in applying the 

regulations to CPCC. 

5. DER did not abuse its discretion in denying CPCC's application 

to anend its permit as to the OSitDtic pressure effluent limitation. 

3 Elsewhere in its br'ief CPCC says it is only seeking to have DER consider 
its proposal. As pointed out by DER.'s brief, CPCC's proposal was considered 
by DER but was reject.Erl because of the way DER interprets the regulations. By 
asking us to order DER to "consider" its proposal, CPCC asks us to reinterpret 
these regulations which we will not do for the reasons ootiined aOOv"e. 
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ORDER 

AND NCM, this 19th day of June 1990, it is ordered that CPCC's 

appeal is dismissed, ani DER's denial on June 22, 1987 of CPCC's request to 

amend Mining Activities Permit No. 30841316 is sustained. 

DATED: June 19, 1990 

cr~~ 
flH!Rr D. MY.ERS 
1dninistrative raw Jt.D;Je 
Men•er 

~cc~F~,.~ 
~ J. FITZPATRICK 
Administrative Law Jt.D;Je 
•••er· 

&/~ 
RICliARD S. lDWftf 
Administ:ratiw raw ~ 
Med1er 

Board Chairman Maxine ~fling did not participate in this decision by reason 
of a conflict arising from her previous J;X)Sition with the Department of 
Envi.mcimental ResourCes. 
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I»l!B): June 19, 1990 

ex::: Bureau of Li.tigat:icn 
Library: arema Hoock 
Far the Oi•MDIIEDlth, Dl!R: 

med 

IX>nna J. M:rris' EEq. 
Western Region 
Far 1g)el.lant: 
Daniel E. Rogers , Esq. 
Pittsburgh, PA 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
101 SOUTH SECOND STREET 

SUITES THREE-FIVE 
HARRISBURG. PA 17101 

717-787-3483 
TELECOPIER' 717-783-4738 

CENTERVILLE BOROUGH SANITARY'AUTHORITY . . 

M. DIANE SMIT; 
SECRETARY TO THE B< 

v. EHB Docket No. 87-532-MJ 
(Consolidated) 

COMMONWEALTH OF PENNSYLVANIA, 
DEPARTMENT OF ENVIRONMENTAL RESOURCES Issued: June 19, 1990 

OPINION AND ORDER 
SUR MOTION TO DECLARE ISSUES MOOT 

By Joseph N. Mack, Member 

Svnopsjs 

Where the Commonwealth Court has ordered compliance with a DER order 

which is the subject of an appeal before the Board and where the Appellants 

contend that the issues raised in the appeal are moot, the Board will treat 

Appellants' "Motion to Declare Issues Moot" as a motion to withdraw and will 

dismiss the appeal. 

OPINION 

This matter was initiated December 30, 1987 by the Centerville 

Borough Sanitary Authority ("CBSA") and Centerville Borough ("CB") filing 

appeals from a December I, 1987 order of the Department of Environmental 

Resources ("DER" or "the Department") which directed the two municipal 

corporations, together with the Borough of Beallsville and West Pike Run 

Township, to proceed to implement a 201 Facility Plan. The appeal of CBSA was 

docketed at 87-532 and the appeal of CB was docketed at 87-533; the other two 
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municipal corporations did not file appeals. The appeals of CB and CBSA wer~· 

consolidated by order of the Board at Docket Nth 87-532 on February 25, 1988.-

At the same time this appeal proceeding; was in progress, DER filed. a;: 

"Pet it ion for Contempt and Enforcement of Admin!istrat ive Order" in the 

Commonwealth Court, at No. 1280 C.D. 1988, against CB, CBSA, the Borough of 

Beallsville and West Pike Run Township and the officers and members of those 

municipal and quasi-municipal corporations in their official capacities. DER1 

invoked the original jurisdiction of the Commonwealth Court under 42 Pa.C.S. 

§76l(b). 

The Commonwealth Court issued an order on July 1, 1988, ordering the; 

municipal corporations to comply with the same order which is the subject of 

this appeal and setting a time table for compliance. The Commonwealth Court 

· specifically retained jurisdiction over the matter and issued two subsequent 

orders on July 29, 1988 and July 12, 1989 modifying the earlier orders. In 

the latter order, the Court again held that it was retaining jurisdiction over 

the matter pending compliance with the conditions imposed therein and 

specifically reserved the right to impose such penalties as may be necessary 

and appropriate for contempt. 

As indicated in DER counsel's letter of March 6, 1990 to this Board, 

CBSA, CB, and the other municipalities involved have already completed some o~ 
' 

the directives of the Department's December 1987 order. 

The aspect of this appeal before the Board at the present time is a 

one paragraph "Mot ion to Declare Issues Moot" filed by counsel for CBSA and CB 

on March 14, 1990 which asks us "to declare the issues in the above captioned 

case MOOT." By letter dated March 27, 1990, OER's counsel advised the Board 

that she felt the Department could not present a motion to dismiss the appeal 
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on grounds of mootness so long as the appellants continued to have outstanding 

obligations under the Department's order, but had no objection to the 

Board dismissing the case or to the appellants withdrawing the appeal. 

A case is considered moot when a party has been deprived of the 

necessary stake in the outcome or when the Board is no longer able to grant 

effective relief. Commonwealth y. One 1978 Ljncoln Mark V, 52 Pa.Cmwlth.353, 

415 A.2d 1000 (1980}; Kerry Coal Co. y. PER, 1988 EHB 755. We cannot agree 
' 

that this matter is moot. This Board retains jurisdiction over the underlying 

validity of PER's order, and may grant meaningful relief as to obligations 

imposed by that order. 

However, in light of Appellants' request, as well as the procedural 

status of this appeal and the Commonwealth Court proceeding, we will treat the 

motion as a request to withdraw the appeal and dismiss on that basis. 
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ORDER 

AND NOW, this 19th day of June, 1990, we shall treat Appellants' 

"Motion to Declare Issues Moot" as a motion to withdraw the appeal, and 

hereby order the appeal dismissed. 

DATED: June 19, 1990 

cc: Bureau of Litigation 
Library: Brenda Houck 
For the c.-,nwealth, DER: 

rm 

Donna J. Morris, Esq. 
Western Region 
For Appe 11 ant: 
Oliver N. Hormell, Esq. 
California, PA 
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GEORGE W. YEAGLE 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
101SOUTHSECONDSTREET 

SUITES THREE-FIVE 
HARRISBURG. PA 17101 

717-787-3483 
TELECOPIER: 717-783-4738 

M. DIANE SMITI 
SECRETARY TO THE B< 

v. EHB Docket No. 89-086-F 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES Issued: June 19, 1990 

Synopsis 

OPINION AND ORDER SUR 
MOTION FOR PARTIAL SUMMARY JUDGMENT 

AND TO LIMIT ISSUES 

A motion for partial summary judgment and to limit issues filed by 

the Department of Environmental Resources is denied where the Appellant has 

not raised in his notice of appeal the issues upon which partial summary 

judgment is sought. 

OPINION 

This proceeding involves an appeal by George W. Yeagle (Yeagle) from 

a Civil Penalty Assessment (CPA) dated March 13, 1989 imposed by the 

Department of Environmental Resources (DER). In the CPA, DER assessed a $2000 

civil penalty against Yeagle for alleged disposal of demolition waste without 

a permit on property owned by Mr. Gary Lewis along Route 62 in Pine Grove 

Township, Warren County. If true, this act constituted a violation of DER's 

regulations at 25 Pa. Code §277.201 and of Sections 201(a) and 501(a) of the 

Solid Waste Management Act, (SWMA) Act of July 7, 1980, P.L. 380, No. 97, ~ 

amended, 35 P.S. §§6018.201(a) and 6018.501(a). 
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This Opinion and Order addresses a motion for partial summary 

judgment and to limit issues filed: by DER. In thi's motion, DER alleges that 

Yeag'le has conceded in his answers to DER' s reques-es for admissions that he 

dispos.ed of the d:emolition waste on the Lewis site,, and that he did not 

possess a solid Wils:te permit authorizing this dis:posal. Accordingly, DER 

requests that we li\mit the issues to whether DER properly assessed the ci,vil 

penalty against Yea:gle under the! standards set ou;l! in Section 605 of SWMA, 35 

P.S. §6018.605. Yeagle did not respond to DER's motion. 

The Board has the authority to grant summary judgment only when "the 

pleadings, depositions, answers to interrogatories, and admissions on file, 

together with affidavits, if any, show that there is no genuine issue as to 

any material fact and that the moving party is entitled to judgment as a 

matter of law." Summerdale Borough v. Commonwealth. DER, 34 Pa. Commonwealth 

Ct. 574, 383 A. 2d 1320, 1322 (19,78}, Ingram Coal Co •. et al. v. DER, EHB 

Docket No. 88-291-F, April 17, 1990 (slip op. at 4). 

In the instant case, we will deny DER's motion because Yeagle's 

notice of appeal only raises the issue of the propriety of the amount of the 

civil penalty, not the fact of the violation upon which the civil penalty is 

based. Since Yeagle did not contest the fact of the violation in his notice 

of appeal, this issue is not before the Board. See, 25 Pa. Code §2L51(e), 

NGK Metals Corp. v. DER, EHB Docket No. 90-056-MR (April 5, 1990). It is not 
' appropriate for the Board to grant summary judgment as to issues which are not 

before it. 

Therefore, DER is correct that the issues at the hearing should be 

limited to whether DER calculated the penalty properly under the standards in 

Section 605 of SWMA, 35 P.S. §6018.605. However, it is not necessary for us 

to grant DER's motion to achieve that result. 
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ORDER 

AND NOW, this 19th day of June, 1990, it is ordered that DER's motion 

for partial summary judgment and to limit issues is denied. 

DATED: June 19, 1990 

cc: Bureau of Litigation 
Library, Brenda Houck 

nb 

For the Commonwealth, DER: 
Theresa Grencik, Esq. 
Western Region 
For Appellant: 
William A. Bevevino, Esq. 
Warren, PA 
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JMES R. SABLE 

v. 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
1 01 SOUTH SECOND STREET 

SUITES THREE-FIVE 
HARRISBURG. PA 17101 

717-787-3483 
TELECOPIER, 717-783-4738 

. . . . 

M. DIANE SMil 
SECRETARY TO THE 8 

: me lb::ket No. 86-68&-E . . . . . . Issued: June 22, 1990 

ADJUDICATION 

Where DER shCJWS a permittee has failed to reclaim the site he 

strip-mined, it has met its burden of proof as to its forfeiture of the 

permittee's surety bond. 

By letter dated November 21, 1986, DER notified James R. sable 

("sable") that it was forfeiting his $17, 300. oo surety bond posted for SUrface 

Mining Pennit 65830117 because of conditions at his surface coal mine located 

in Penn Township, Westm:>reland County. on December 22, 1986, sable appealed 

that DER forfeiture action to this Board. 'Ihereafter, on Januacy 8 1 1987 1 we 

issued our Pre-Hearing Order No. 1 1 which assigned this case to fanner Board 

Member William A. Roth and directed that sable file his Pre-Hearing 

MenDrandum with US by March 241 1987 o 
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""'""''!-;.,, · .. l.l.l .. ...:.. C!""''~'t -~' , '9__.;t f . . -·~ ........ -' f' oio',.; . ..3:.;..-A'I •· .p .;:JCUJ.:&.:e• 1/.llt::u ...v.:...._,.. - au'" receJ.-vii:IU• -our CA.~:.e~'-Ji::li~ons<- o '"''~e- ut:::CI\i;U..l.Ile': .~.;OJ:: 

filing,- his ~HEmdrg; ME!IIDrandUm,_, lint,, when. he! rmissef't the last extension.,, we> 

issued him. a< Rulei To Sb.ow• cause: why;• Ms: appeal sMould; net ee dism:i:Ssed~- sable,, 

BOard; Member Roth' to- grant Sablle- yet· another. extension by Order dated' April 

12, 1988 and to' warn Sable that. the· Rule To ~-cause· mig:llt be· made: atsolute, 

if he, did' not tiliteily file· his ,Plre-Hearin<l Meloorartdi.nn' or other!Wise terminate' 

t1lls appeall.. 'D«>' further extensions: were sougtrtt.ey' Sable am we granted: them. 

'!he last extension expilred on December 30, 1988.. GR-- Ja:nuary 23,, 1989·,. DER 

f "led·· -~·- ...... D' ' •1...:-~1 ""---· f . .,. ... 1..,, ,_ -ti ·''l to· .f .. ]. · 1...: ~ · · a• v.w-'-'J:on ~,;,~;;~ . lSl1USS u.Uo:> \4~- ~use o -- ~"'e. ··s: ..LaJ: ure· · · -1: ~e 1us• 

Pre-Hearing; Mellm'arldum• ~ oeeember 3€1·, 1988' as ordeJrecir., on February 2 ,. 1989, 

fol:ller Board· ~ Roth issued an Order in Which:, he deferred arry ruling· nn 

IDER'S Mbtion ancr gave· Sable until March· 15, 1989'1 to- file his Pre-Hecudng: 

Metrorandum:~ On March 28, 1989, Sable filed his Pre-Heairing; Meirorandum. On. 

April 21, 1989, DER filed its . P:re--Hecnd:ng, Merlm'arldum. 

'Dl.ereaft:er,, on- October 30, 1989, Mr. Roth- having; JreSigned from the: 

Board, this matter was' reassig':ned to ±ncoming: BOard~ Member Richard: s. El'ilmalm. 

an December 12, 1989, af~ a conference c:all w.it:h the parties,. we 

scheduled this case for trial on Malrch 5 and 6 of 199€1·. an January 19, 1990, 

E>ER filed a suwlement to its PJ:ie;-Hearjng Menm'andtnn.. Sable· filed a similar 

suwlement with this Board: on Februally 1:2, 19~0'. 

·.an March 5' 1990, t:he. }mties filed a joillt stipulation with us' and 

the heari:rxj em the merits of this app!al was corxlUct:ed:. We received the 

transcript of the hearin; an: Mard114,. 1990. In, response thereto, on March 

14,. 1990, we issued an order ~ em to file its Post-Hearing Brief with 

us by April 13, 1990. sable's Brief was to be filed with us by May 4, 1990. 
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on April 13, 1990, DER filoo its Brief. No Past-Hearirq Brief has 

:t)een filoo by Mr. sable. 1 lia.Never, on May 25, 1990, we received a tx> page 

letter from sable. Because he a~ mg §§J, we will address the 

arguments set forth his letter. 

After a full and canplete review of the record, we enter the 

fall~ f~ of fact. 

1. '!he Department of F.nvi.Iornnental Resources ( "DER") is the agency 

of the COn'Jronwealth of Pennsylvania with authority to administer and enforce 

the Clean stream's Iaw, the Act of June 22, 1937, P.L. 1987, .9&! amended, 35 

P.S. 

§691.1 gt §§9. ("Clean streams Iaw"): the surface Mining COnservation and 

Reclamation Act, the Act of May 31, 1945, P.L. 1198, .9&! amended, 52 P.S. 

§1396.1 et ~· ("surface Mining Act"): the coal Refuse Disposal and Cont;rol 

Act, the Act of September 24, 1968, P.L. 1040, as amended, 52 P.S. §30.51 et 

~· ("Coal Refuse Disposal Act"); section 1917-A of the Administrative Ccxie, 

the Act of April 9, 1929, P.L. 177, g§ amended, 71 P.S. §51Q-17 

("Administrative Ccxie"): and the regulations of the Envirornnental Quality 

Board adopted thereunder. (Stip. of Facts) 2 

1 on May 16, 1990, Mr. Sable teleptoned the Board to irxtica.te he had 
written a "report" which he tl'lol.xJht he was directed to file "around May 15." 
He said he wuld type it and deliver it to the Board on May 17, 1990. He was 
advised that he had been ordered to file his Brief by May 5, 1990. He was 
further advised to file his Brief but we would not delay the beginning of the 
deliberative process by awaitin;J it. 

2 References in these Findi.rx]s of Fact to stip. of Facts are to the 
Stipllation of the parties filed with us an March 5, 1990, which is also Board 
EKhibit No. 1 in the Transcript. In that Stipllatian, Mr. Sable agr900 to 

(fooblOte canti.nued) 
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2. ~~. R. Sable ("Sable") is a Pennsylvania bJsiness ~ty with 

of:f;i~ and.~ pla<:::e of ~~ at 757 'l.birt.eerlt4 street, Claklront 1 

Pgmsylvania 1513~. At .all t:i.mes relevant hereto, James R. Sable has been the 

qwner of &;IDle anQ. t.be person resiX>flSi.ble for t.be day to day ~vi ties of the 

cc:mpmy. (Stip. of Facts) 

3. At all times material hereto, Sable has been licenserl to canduct 

the surface 11linirq of bitumi.nol.ls coal in t.be ~th pursuant to surface 

M;ining Operator's :License No. 101524. (Stip. of ~) 

4. On or about ~ 26, 1981, in response to an application 

subnitte:i by Sable 1 DER approve.i Special ~lamation Project 686 ( "SRP 68611 ) , 

which authorized Sable to mine coal at his Penn Township mine site. SRP 686 

was valid for a period of blelve mnths from the date of issuance as per 

standard condition 4. (Stip. of Facts) 

5. By letter dated Jarruary 26, 1983 1 Sable wrote to DER saying that 

he had not co.npleted stripping the area covered by SRP 686 and, while the 

twelve m:mth duration of SRP 6.86 had expired, he wishe.i a six month extension 

of SRP 686 to June 30, 1983. ( c-.24) 

6. By letter of February 4, 1983, DER told Sable it could not grant 

his request for an extension because SRP 686 had expired pursuant to 

standard condition 4. It then advised him that he should backfill and 

revegetate the site in order to apply for l:xmd release. (C-3, and T-23) 

(continued footnote ) 
specific statements cantaine:i in DER's Pre-Hearing Meloorandtmt, and they are 
set forth ~tim in these Fi.rxtir.gs of Fact and referenced as "Stip. of 
facts". References to DER's Exhibits are c-_. References to Sables's 
Exhibits are s-_. Reference; to the transcript of the March 5 1 1990 bearin;} 
are T-_. 
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7. At this point, sable's choices conceming the mine site were to 

reclaim it or to apply for a regular surface lllinirXJ permit for the site. 

(T-24) 

8. on June 10 I 1983 I sable filed an awlica.tion with DER for a 

surface lilininJ permit for this site. (T-26) 

9. Sable was issue:i surface Mining Permit (SMP) 65830117 on June 20, 

1984. (T-33) On september 25, 1985 he was issued 65830116(C), which is 

identical to SMP 65830117 except for the permit number. '!he mine is known as 

the Bouquet Mine. cc-8, am T-41-43) 

10. At the tine SMP 65830116(C) was issued l:ry DER, the area affected 

lmder SRP 686 had not been reclaimed~ the area under SRP 686 was included 

within the area tmder SMP 65830116(C). (Stip. of Facts and T-33-34) 

11. Sable took no appeal fran the issuance of SMP 65830116(C). 

{T-142) 

12. As a portion of his application for the surface mining permit, 

Sable posted with DER a $17,300. oo surety OOnd written by Forbme Assurance 

ecmpmy, Inc. '!he txmd provides that it may be forfeit upon llOI1CO:q>liance by 

Sable with his reclamation obligations as to this mine site. (C-5, and T-43 

and 46) 

13. SUbsequent to the posting of this bond, a $10,000.00 surety J::xmd 

posted by Sable for SRP 686 was released by DER to Sable and his surety 

bonding company. (T-45-46 I and C;_22) 

14. Sable did not appeal from the return of the $10, ooo. oo J::xmd. 

(T-142-143) 
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15. At the time Sable applied for SMP 65830116(C), he was aware there 

was .~ :perm Township (Township) zoning ordinance wlllch affected whether he 

could strip :nrlne his :nrlne site. (T-14) 

16. Sable went to the Township to get i;ipproval. for surface m:ini.rg 

before applying to DER for a surface mining permit, :rut the 'I'c1Nnship 

representatives told him he should first get DER to issue him a pennit. 

(T-141) 

17. SUbse:;tuent to the issuance of SMP 65830116(C), the 'I'c1Nnship 

refusej to grant Sable a zoning variance to allO'iN him to engage in surface 

mining within the Township. However Perm 'I'c1Nnship did not prohibit Sable from 

camp:J,.etirq reclamation. (Stip. of Facts) 

18. Sable appealed the Townshi.p's refusal to grant him a zoning 

VCii'i_ance to the Court of CornuDn Pleas of Westnx>reland County, :rut his appeal 

was unsuccessful. (T-128 and T-144-145) 

19. On March 11, 1985, DER :rnst:ector Russell C. Dill ("Dill") mailed 

~liance Order No. 85G121 to Sable the order cited Sable for violating 25 

Pa. Ccxie §87 .14(d) as a result of rema~ tackfilling equipment and 

violating 25 Pa. COde §87 .140 by failing to promptly reclaim the disturbed 

areas. ( C-9 am T-69) 

20. Sable took no appeal to the Board from that Order. 

{T-96 and T-143-144) 

21. an April 10, 1985,- Dill issued Compliance order No. 85G189 to 

Sc¢le, citing him for failure to mnitor the ground and surface water at the 

~ite, contrary to 25 Pa. Code §87 .116, and for failing to comply with 

Compliance order 85G121. ( c-10) 
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22. sable took no appeal to the Board fran that order. (T-96 and 

T-143-144) 

23. on August 14, 1985, DER Inspector Earl Fraley issued caupliance 

order 85G573 to sable, directing him to llDI'litor the grotmd and surface water 

at the mine site as required by 25 Pa. Code §87 .116. (C-12) 

24. sable did not appeal this order to the Board. (T-96 and T-143-44) 

25. In June of 1988, DER's Mine Conservation Inspector Harry Dl.mart: 

was assigned the duty of conducting quarterly inspections of sable's mine 

site. (T-66-67) Previously, he had twice been to the site with Inspector 

Dill. (T-65) 

26. Since June of 1988, there has been no change in site conditions 

and ali outstandirx.J violations continue. (T-77) 

27. Approximately two and one half acres are affected at the site. 

(T-68) 'ltlere is an "approxilnately 25 foot highwall" and an "85 foot 

square open pit" on this affected area. (T-79-80 and C-17) Much of the rest 

of the two and one half acre area is spoil piles. (C-18-20, T-68 and T-80-82) 

28. Sable admits the site is not backfilled. (T-129 and T-147) He is 

willing to do it if he can achieve a better financial IX>Sition. He believes 

the cost of backfilling the site is $10,000.00. (T-129) 

29. When DER issues a surface mining permit, it does not preempt any 

local zoning laws with which the miner IlDJSt comply. (T-17-18) 

DI&Is.cD:<B 

Pursuant to Incky strike Goal Conpmy et al. v. catwi0l'M3alth, DER, 

119 Pa. Otwlth. 440,547 A.2d 447(1988), a party such as Sable is deemed to 

have abandoned all arguuents not raised in his Post-Hearing Brief. since 

sable filed no such Brief, we will not tzy to· project what he might have said 
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in defense of his admitted failure to reclaim thls mine site, but we will 

review his letter. 

When a~ forfeiture occurs, it is DER which bears the l:1lrden of 

proof in appeals :filed with us. James E. Mart.ilJ et al. v. DER, 1988 EHB 1256, 

ani King Coal~ v. DER, 1985 EliB 104. As? result, we must first look 

at what has occurred here to det:emine if DER act:ed properly ~ to thls 

forfeiture action. 

In examining this mine site and the forf~iture we keep before us the 

fact that l-Prcoa1 conpany v. DER, 74 Pa. Crwlth. 108, 459 A.2d 1303 (1983), 

states that om has a duty to forfeit Sable's surety :txmd if DER proves a 

violation on his mine site. Moreover, our role is limited in this case to 

determining wh.ether the forfeiture was an ahlse of discretion, Warren sapci and 

Gra.vel eo., me. y. DER, 20 Pa. ODwlth. 186, 341 A.2d 556(1975). 

'Ihe evidence here ~ no ah.lse of discretion. When sable recei ve'i 

SRP 686, it was valid for only one year. under it, he mined or affected two 

or mre acres of land. Mlen the year expire'i, he had not finishei mining the 

site ani had nat reclaimed it. After the SRP had already expired accort:iinJ to 

its own tenns, he sought an extension of it from DER, but DER denie'i the 

request. At that time, sable's options were to secure a surface mining pennit 

for the. site to allow him to ccmtinue mining or to reclaim the site. 

:Knor.ring this, sable sought and received a surface mining permit., '!he 

permit was for an area larger than that affected under SRP 686 ani included 

the unreclailned area l.Blder SRP 686. sable posted a l::xmd under his new permit 

ani DER released sable's txm.d un:ier SRP 686. 

At the time sable applied to DER for his surface mining permit, he 

knew that Perm Township had a zoning ordinance and that he \«lUld have to 
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obtain a variance from the 'lbwnshi.p before he could begin mining. '!he 'lbwnship 

refused the variance, am he did nat sucx:eed in his appeal fran that refusal 

when it was heard by the CODil1al Pleas Court of Wesbtoreland Cotmty. '!hat 

denial of the variance meant he could not conduct further mining on this site, 

but it was no bar to his c::cnpleting reclamation. As sable admitte:i, he has 

not backfilled the mine site. Despite the fact that mining occurred here in 

1982, there is still an open pit and highwall which are not backfilled, 
' 

graded, top;oiled and vegetated as required 1..1lXier the SUrface MiniD:] Act and 

the Clean streams I.aw, ani the regulations pranulgated thereurrler 

(collectively 11SMCRA"). 

Finally, as recited al::xwe, there are three canpliance orders issuerl 

by DER's inspectors to sable as to this mine site which address his failure to 

narl tor ground and surface water at his mine and failure to bring backfilling 

equipment 1:ack to the site and to reclaim it. All -were issued to Sable and he 

neither appealed them to this Board nor complied therewith. '!hey each thus 

establish violations at this mine site which warrant forfeiture tmder ~rcoal, 

supra. 

As a result, we have no hesitancy about sustaining DER's forfeiture 

action and dismissirxl this appeal, unless sametl'l.irxJ in sable's letter prevents 

this. 

Unforbmately for sable, nothing in his letter raises such a defense. 

sable's main contention is that there is no surface mining permit tmtil the 

miner has both DER's authorization to mine and the Township's zoning variance. 

He then argues that since he has no ToWnship approval, the permit never became 

a reality, bit is instead null ani void, so that the bond never became 

effective ani, in turn, DER carmot forfeit it. sable then argues the only band 

671 



.~9ll.was eff~ve was the lxmd for SRP 686 and !PER gave 11 
••• ~ its 

xj,ghts., •. • '' .Qtl.•t.Pq.~ .bo.l:Jd. In ~ of this .~;i.;tion, .he cites HilltQwn 
'•' . . .. ·-· ·, . . . . .. 

~·Board of·~sors v .. om et a1., 1.9aa EHB 1oo9 .• 
• . ·· __ ,. ·- ;'·-' .. , .:'· . ' . .., !•; '' ·'. 1-- ,.., . --- " . : • . ' ~ . . . • 

. HiJ.ltQwn .~, . Qea,J,.s with .solil:i JNaSte .. :i.I3SU9S and zon;i.rx:J .of sol.id 

~te .facilities ~ther tl:1an wi:1;;h ·~ issues. ;rt is not on point. On pc)int 

is City of ~ v. PER, 19,,~6 EHB 1.223.. In 1that case we fOtmd the 
-.. .. . . '. ·,,·· ... . .. 

~cipal zoning ~ to be sepnate and indepJapdent from the SMCRA 

permit~. ~le's letter cp;yes us no reasqn to reverse City of Scrantgn, 

~or to distingt.rl.sh his cc,iSe fran it. Acco:r'Qingly, his surface mining .,, 

permit is valid .. am he is obligated to comply .with it. 

'1lle permit and his barrl postej ther~th are valid for another 

~· Sable ~<:1 not aweaJ. from PER'.s permit i~ decision. He never 

~lenged the pe.nnit's conditions, the bartci a:rount, the release of the band 

posted fgr SRP E)86, t,he i.nc::oqx)ration of the SRP .1586 acreage within his 

~ace mining permit, or any of the PER Compliance orders issued to him. He 

maY not J'1QW colla~ly attack them in this forfeiture proceeding. ~ 

Develqgnent ~ v. Gaum;mwealth, 56 Pa. Qnwlth. 471, 425 A.2d 1163(1981), 

Pipb.lrgh Coal <m,d Cgke. Inc· v. PER et al., 1986 EHB 704~ Fidelity & Deposit 

<;grqpany Of Maryl.arxl; v. PER, 1989 EHB 751. As a result, Sable's challenge to 

the permit's validity and his argument that PER should not have i.nco.qx>rated 

the land tmde:r SRP 6S6 into the surface Illiniix1 permit roth fail. 

rpsuy, of the arguments we can consider (we cannot deal with 

argurnents from ~le like "'!he historical precedence of a self-serving, I can 

do no wrcll¥1, sqJ:qa 1qe1:cy. 11 ) , Sable argues that there were no violations at 

his m:i.ne Ul"l,Q.er SlW 686. Sable SC\YS that the violations came into existence 

whel) ~took 113 DQ1tllS to issue sable a ~ace mining. permit. W:rlle he 
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never says this explicitly, he seems to be implying that the violations are 

therefore DER's fault. 

Of course, DER did nat mine this site. It also did not forfeit his 

bonds until 1986, lang after the permit was issued to Sable in 1984. ~, 

even if DER did take a lQR1 time to issue sable his permit, Sable had ample 

tiioo in which to reclaim this site. Moreover, the am::runt of tiioo DER took to 

issue this penn:it was not shown to be unreasonable. Sable offered us no 

' 
evidence an the reasons it took so lang, and, if he is defending against 

forfeiture an this basis, the burden of proof on this issue is his. American 

casua1ty canmny of Read.im v. DER, 1981 EHB 1. Further, even if DER took all 

of this tiioo :rut could have issued his permit sooner, that fact offers no 

defense since Sable mined this site and caused these violations in 1981 before 

he even applied for his permit. Finally, it should be noted that this ground 

for challenging the forfeiture by DER was not raised by Sable until the 

hearing on his appeal. It was not set forth in Sable's Notice of Appeal or 

his Pre-Hearing MeuDrandum. '1hus this argument was raised in an "untimely" 

fashion and we will not consider it. ROBBI v DER, 1988 EHB 500. 

Accordingly, since we cannot sustain Sable's appeal and we nrust 

sustain the l:xmd forfeiture by DER, we enter the order set forth below. 

1. 'lhe Environmental Hearing Board has jurisdiction over the 

parties and the subject matter of this appeal. 

2. DER bears the hJrden of proof in this forfeiture proceed:irg. 

3. 'lhe test for our review of DER' s forfeiture of Sable's bond is 

lrbether DER al:used its discretion in this forfeiture. 
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4. When DER ·proves a violation of SMCRA at Sable's mine site, it has 

a dlrt';y· to forfeit Sabi~'s lx>rrl •• 

5. At t:p.~ time. DER foneited. Sable's bond, Sable's mine site had not 

been reclaimed m· aiTj· fashion. 

ORDER 

AND. NC:M, '!HIS 22nd day· of June , 1990, it is orderei that James R. 

sable's appeal from DER's bond forfeiture is dismissed and the forfeiture is 

sustainei. 
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CITY OF HARRISBURG 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
101 SOUTH SECOND STREET 

SUITES THREE-AVE 
HARRISBURG, PA 17101-0105 

717-787-3483 
TELECOPIER 717-783-4738 

M. DIANE SMITf 
SECRETARY TO THE B< 

v. EHB Docket No. 88-120-F 

COMMONWEALTH OF PENNSYLVANIA : 
DEPARTMENT OF ENVIRONMENTAL RESOURCES : Issued: June 22, 1990 
and PENNSYLVANIA FISH COMMISSION, Intervenor 

OPINION AND ORDER SUR 
APPLICATION FOR STAY, AND 

MOTION TO DENY APPLICATION WITHOUT HEARING 

By Terrance J. Fitzpatrick, Member 

Synopsis 

An application for stay filed by the Department of Environmental 

Resources (DER) is denied, and a motion to deny the application for stay 

without hearing filed by the City of Harrisburg (City) is granted, because 

DER's application fails on its face to state sufficient grounds to warrant a 

stay. 

OPINION 

The background of this proceeding has been described in previous 

opinions and will not be repeated here.1 This Opinion and Order addresses 

the "Application for Stay" filed by DER on June 11, 1990. In this 

application, DER requests the Board to stay the effect of its order dated 

April 30, 1990 to the extent that this order requires DER to comply with 

1 See City of Harrisburg v. DER, 1989 EHB 365, 1989 EHB 373. 
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discovery requests and disclose information and communications which DER 

asserts are subject to the Attorney-Client and Attorney .Work Product 

Privileges. ,oER states in its application that it will file two petitions for 

review in Commonwealth Court seeking to bring the issues surrounding these 

privileges before the Court. DER asserts that a stay is appropri.ate pending 

Commonwealth Court's ruling because it (DER) will be severely prejudiced if 

DER employees are .compelled to ,divulge at depositions the communications which 

DER claims are privileged. DER asserts that by testifying on these matters, 

it will have waived its right to assert the privileges. 

In response to DER's application, the City filed a "Motion to Deny 

Commonwealth's Application for Stay Without Hearing." In this motion, the 

City asserts that DER failed to demonstrate the factors which are necessary 

for the Board to enter a stay. These factors are: 

1. Irreparable harm to the applicant, 

2. The likelihood of the applicant prevailing on 
the merits, and 

3. The likelihood of injury to the public or other 
parties. 

Chambers Development Co., Inc. v. DER, 1988 EHB 68, 77, affirmed, 118 Pa. 

Commonwealth Ct. 97, 545 A. 2d 404 (1988), see also, Pennsylvania Public 

Utility Commission v. Process Gas Consumers Group, 502 Pa. 545, 467 A.2d 805 

(1983). Specifically, the City asserts that even if information which is 

ultimately found to be privileged is divulged at depositions, that this 

disclosure would not constitute a waiver of the privilege because the 

disclosure was not voluntary. Therefore, the privilege could still be 

asserted at the hearing. Finally, the City asserts that it will be harmed by 

a stay because it wi 11 be precluded from moving forward w.ith discovery. 

We will deny DER's application for a stay, and grant the City's 

677 



motion to deny the application without a hearing. DER•s application is 

facially deficient in that it does not even recite the standards for granting 

a stay, let alone argue why those standards are met here.2 To grant relief 

to DER, we would have~ to generate arguments regarding DER•s prevailing on the 

merits and why a stay would not harm the City or the public.3 Even if we 

could anticipate DER•s arguments on these factors, this is not our function, 

and to do so would not be fair to the City. 

Since DER has not stated sufficient grounds to satisfy the standards 

for granting a stay, we must deny its application. See Rushton Mining Co. v. 

DER, EHB Docket No. 85-213-F (March 20, 1990). 

2 The Board•s regulations provide that a petition for supersedeas may be 
denied without a hearing where the petitioner has failed to state with 
particularity the facts and law relied upon, and where the petitioner fails to 
state grounds sufficient for granting a supersedeas. 25 Pa. Code 
§21.77(c)(1), (2), & (4). 

3 DER has set out an argument why it would be irreparably harmed, though 
not in so many words. We will not address this argument because a showing on 
one factor does not warrant a stay. Chambers, 1988 EHB 68, 77, Carroll 
Township Authority v. DER, 1983 EHB 239, 240. 
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ORDER 

AND NOW, this 22nd day of June, 1990, it is ordered tHat: 

1) DER's application for stay is denied. 

2) The City's motion to deny Commonwealth's appli­
cation for stay without a heari'n:g is granted. 

ENVlR10NMENTAL HEARING B6ARD 

-;-~-.:r.-F~~ 
TERRANCE J. FITZPATRICK · 
Admh'dstrative Law Judge 
Member 

DATED: June 22, 1~90 

cc: Bureau of Litigation 
Library, Brenda Houck 

nb 

For the Co11111onwealth, DER: 
M. Dukes Pepper, Esq. 
Regulatory Counsel 
For Appe 11 ant : 
Howard J. Wein, Esq. 
Pittsburgh, PA 
For Intervenor: 
Dennis T. Guise, Esq. 
Harrisburg, PA 
For Acres International: 
Thomas P. Brogan, Esq. 
Harrisburg, PA 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
101 SOUTH SECOND STREET 

SUITES THREE-AVE 
HARRISBURG, PA 17101.0105 

717·787-3463 
TELECOPIER 717·783-4738 

PALISADES :RESIDPNrS IN DEF:1Hm OF 'lHE 
mviRHIENl' (P.R.I.D.E.) 

. . . . . . 

M. DIANE SMn 
SECRETARY 10 THE E 

v. : E1l8 Docitet No. 86-265-E 

CXJIIHfFAUlH OF PEBNSYLVANIA, 
DEPARDHll' OF ~ RESllR:ZS 

am 
ID:I<S OCUfl'Y ausHED Slam, n«::. 

Permittee 

. . . . . . . . . . . . . . 

rssrJed JUne 27, 1990 

Where material factual disputes exist and the Motim fails to show 

that the ItDVant is enti tied to judgment as a matter of law, a !-Dtia1 For 

SUmnary Judgment nrust be denied. 

on April 18, 1990, we issued our Opinim and order sur Appellee's 

Motion In Limine To Limit Issues which contains a summary of the background o1 

this case until that Opinion and order was issued. Rather than repeating the 

history here, we incorporate it from that Opinion. As we do so, we point out 

that a portion of P.R.I.O.E.'s original appeal was dismissed at P.R.I.D.E. v. 

DER et al. , 1986 EBB 905, and that our Opinion arxi order of April 18, 1990 

granted in part the Motion To Limit Issues filed on behalf of the Depart:ment 
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of E;nvirornnental Resources ( 11DER11 ) , so ,the number of matters remaining for us 

to adjudicate has been narrowed prior to our consideration of the present 

Motion For Summary Judgment filed on behalf of Bucks COUnty Crushed Stone, 

Inc. ("Bucks") . 

It should also be pointed out that since the issuance of the 

aforementioned Opinion and Order dated April 18, 1990, this matter has 1::leen 

scheduled for hearing. Additionally, on June 15, 1990, we issued an Order 

denying P.R.I.D.E. 's Motion For Reconsideration of our April 18, 1990 Opinion 

and order, having on June 14, 1990 also granted P.R.I.D.E.'s Motion for an 

Extension of Time to file its answer to Bucks' Motion For SUmmary Judgment. 

As more fully set forth in our Opinion and order of April 18, 1990, 

the scope of P.R.I.D.E. 's attack on DER's issuance of a mining pennit to Bucks 

has been limited to four specific areas, i.e., noise, air pollution, bonding, 

and Article I, Section 27 of the Pennsylvania Constitution. Bucks, in its 

Motion, argues there are no issues of material fact as to any of these four 

areas and that it is entitled to judgment as a matter of· law on each of them. 

P.R.I.D.E. has responded to Bucks' Motion, opposing same. DER did not file a 

formal reSponse to Bucks' Motion, but wrote to us saying it did not oppose 

same.l 

1 DER did file a Response to P.R.I.D.E. 's Answer. In the Response, DER 
made a large number of assertions as to where and when in the pennitting 
process it ·considered issues such as noise, air pollution and bonding. DER 
failed to attach any affidavits to support its Response, however, and the 
Response itself is not verified. 'Ihe Response's paragraph 9 even references 
an affidavit, but it was not included with the Response. DER's transmittal 
letter says its Brief and affidavit will be shipperl to us separately. '!he 
affidavits should accomp:my its Response, especially in a case like this where 
DER knows we are under a time restraint (the scheduled hearing) in issuing 
our opinion on this motion. In light of the requirements for granting SUmmary 

(footnote continued ) 
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We will consider each of the portions of Bucks 1 Motion separately. 

AIR POI.J.lJI'ION 

As to air pollution, Bucks points out correctly that in our 

Opinion and Order of April 18, 1990, lNe limited the issues which P.R.I.D.E. 

could raise re;rcmiing air pollution at the hearing on the merits of its 

appeal. Because P.R.I.D.E. failed to tilnely appeal air pollution Plan 

Approval No. 01-310-006B, we wrote in our Opinion that P.R.I.D.E. was barred 

from challenging the pennit as to air pollution in relation to the stone 

crusher and screen operated by Bucks at the mine site, but we held P.R.I.D.E. 

could address other air pollution sources. Bucks now says we were provided 

with an incomplete copy of DER1 s Plan Approval No. 01-310-006B, from which we 

wrote our prior Opinion. Bucks then avers that the complete DER Plan Approval 

covers two other sources of air pollution at this mine site and, thus, 

P.R.I.D.E. is also barred from challenging fugitive dust type air pollution 

from roadways or stockpiles. Bucks thus concludes that no air pollution 

issues remain. 

'Ihe response by P.R.I.D.E. as to this issue and the noise and 

reclamation issues, is at best less than helpful. It provides that these types 

of issues are considered by DER in issuing a mining permit. '!he response does 

not address the specifics of Bucks' contentions and is of no help regarding 

same. 

As tempting as it might be to grant Bucks 1 Motion for Sununary 

Judgment, considering P.R.I.D.E. 's inadequate response, lNe neverthless deny 

same at this time. Motions for S1..miil1arY judgment must be construed in favor of 

( continued footnote ) 
Judgment set forth in Pa. R.C.P. 1035, we will not give any weight to these 
unsupported assertions. 
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the 190n-moving party and :nrust meet the standards. therefor .set forth in Pa. 

R.C.P. 1035. Robert c. Penoyer v. DER, 1987 EHB 131; Newlin Co:r:poration et 

al. v. IDER, 1988 EHB 976. Here, we have a copy of a Plan Approval attached as 

an Exhibit to BuCks' Motion, a verification frorir counsel for Bucks that the 

allegations in his Motion on Bucks' behalf are true and correct, and an 

affidavft from BUcks' Quarry Manager that Bucks' has not been cited or fined 

for air pollution and that stockpiles and haul roadS are essential to Bucks' 

operation. '!here is no affidavit that the only sources of air pollution at 

Bucks' site are those in the Plan Approval, nor is there any detailed 

affidavit that the allegedly complete Plan Approval attached in EXhibit C to 

Bucks' Motion is finally a complete copy of this DER Plan Approval. 2 What of 

dUst from the· roc:]{ quarrying activity itself? It is not mentioned by Bucks ~ 

any fashion. In short, based on the above and under Robert c. Penoyer, sypra, 

we cannot grant sunnnary judgment on this issue. '!he Motion also fails the 

test under Newlin Co:r:poration, supra. See also Monessen, Inc. v. DER, Docket 

No. 88-486-E (Opinion and Order issued May 7, 1990). 

In light of what we have said above, we will not, at this point, 

treat Bucks' Motion as a Motion 'Ib Limit Issues as to air pollution from 

stockpiles and haul roads. If Bucks wishes to make such a Motion, it may do 

so, and, hopefully, it will be instructed by what we have said above. 

BONDING 

In support of its Motion on this point, Bucks says to 

2 'Ihe verification by Bucks' counsel is not an adequate affidavit undeli' 
Pa. R.C.P. 1035. This is too critical an issue to decide against P.R.I.D.E. 
base:i on such a two sentence lJnSINOrn general verificatic;m. Arthur RiChards, 
Jr., v.M.D. et al. v. DER et al., Docket No. 89-362-E (Opinion and Order 
issued April 10, 1990). 
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date, Appellant has made only conclusory legal allegations and P.R.I.D.E. 

lacks standing to challenge DER' s estimation of the bond amount because DER' s 

action is not adverse to P.R.I.D.E., since under the Noncoal SUrface Mining 

Conservation and Reclamation Act, (NSMCRA), Act of December 19, 1984, P.L. 

1093, No. 219, as amended, 52 P.S.§3301 et ~, DER must reclaim the site if 

Bucks fails to do so. P.R.I.D.E. 's two allegations are that the permit must 

contain an adequate reclamation provision and that the bond rQlllired of Bucks 

by DER is inadequate. Contrary to Bucks' assertion, these allegations could 

be construed to be mre than mere legal conclusions. For example, this may be 

an assertion of a factual dispute as to the way in which the final dollar 

amount was calculated. Alternatively, P.R.I.D.E. may be saying that DER 

failed to properly compute site restoration costs. P.R.I.D.E. may also be 

saying something entirely different. We do not know; h.ow'ever, asserting the 

allegations are mere legal conclusions does not make them so. Although, Bucks 

urges us to do so, we are also not prepared at this time to say that as a 

matter of law, P.R.I.D.E. lacks standing to raise bond anDtmt issues in an 

appeal. We are also not prepared to rule solely on the bas_is of this Motion's 

allegations that DER has an al:solute duty under NSMCRA to reclaim all non-coal 

surface mines. When a surface miner's business fails, or other problens 

confront the l:.usiness, and that miner fails to reclaim a site, DER may have a 

duty to reclaim that site, rut, if DER lacks the funds to do so, the 

ConmDnwealth and its citizens end up with another site for future 

reclamation-11when funds allow". But what has been true as to abandoned 

surface mines in the past need not happen with regard to existing noncoal 

surface mines, and adequate bonds help to insure this. Since P.R.I.D.E. 's 

members could be adversely affected if they were forced to live with an 
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aQ\j9.q:mt abaridoned and unreclaimed noncoal surface mine for several years, we; 

wil]; h~ their evidence on this, issue. 

Bucks may raise this issue again in its Post-Hearing Brief if it 

wish~ to do so, but, based solely upon th.e averments in BuckS' :r.Dtion For 

S\nllmacy· Jucigment, we will not deny P.R.I.D.E. the' opportunity for a hearing 

t;hereon. Assuming· P.R.I.D.E. nas standing to raise this issue, Bucks' Motion 

f"ailf;:l, to establish as a matter of law that Buck$! is entitled to a judgment in 

its favor at this time. .Accordingly, it must ~- denied. Newlin Cotmration, . - . ' . 

supra. 

NOISE POLUJI'ION 

'Ihirdly, Bucks seeks SUimnary Judgment against P.R.I.D •. E. as· to 

noise pollution. Bucks says P.R.I.D.E. cannot carry its burden of proof 

wit.nout an expert witness and. P.R.I.D.E. has failed· to identify any expert 

whom it will call as. its witness. In support of this contention, Bucks cites 

Setliff v·. DER and ClarksQ!,.p:'g; Coal eo. , 1986 EHB 296. our opinion in that 

case was written at the conclusion of the hearing on the merits. It said that. 

the~ se appellant's evidence was insufficient quantitatively and. was 

i~ficiently supported by expert testinDny to enable the Board to say the 

awe1lant had met its Qurden of proof. Setliff, supra, does not say that an 

appellant cannot succeed in a challenge based on a noise nuisanc::e theory 

absent supporting expert testimony. 

Buc:ks' Motion also argues that P.R.I.D.E. has failed to. stipulate an)! 

legal issue as to noise. This argument apparently references the "stipulation 

Of 'nle Parties"· filed' with the Board: on May 21, 1990, wherein the parties 

stip!4lated ~ir respective legal issues. More than one of the. legal issues 

s~;t:.ei therein on P.R. I. D. E. 's behalf deals. with the noise issues which our 
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Opinion of April 18, 1990 held would still be before us. Accordingly, 

we reject this argmnent by Bucks. 

Finally, BuCks argues DER controlled noise by making references to 

the Township's zoning ordinance and Bucks' obligation to comply with that 

ordinance. Bucks contends this ordinance regulates noise and it has attached 

a copy of the ordinance to its Motion. Even if we ignore the adequacy of the 

fayt.ual support for Bucks' assertion and the problems with it vis _g vis the 

requirements of Pa. R.C.P. 1035 discussed aJ::ove, there is no evidence DER 

relied on this ordinance to regulate noise at this mine site. Indeed, the 

l..li'lSWOrn assertions in DER' s Response suggest to us that this is not so. There 

is also a serious legal question for us, as raised in P.R.I.D.E. 's Answer to 

Bucks' Motion, with regard to 'Whether DER could reasonably rely on a local 

ordinance as an adequate regulation of noise from a quarry. 'Ihus, st.nmnal:Y 

judgment is inappropriate on this issue, too. Newlin Co+:ooration, supra. 

ARI'ICLE I. ~ION 27 

As to this subject matter area, Bucks did not create a separate 

sutsection of its Brief and did not advance any argument as to 'Why there 

should not be a factual hearing as to any issues thereunder on which 

P.R. I. D. E. has evidence to present. Instead, Bucks argues that P.R. I. D. E. 

views this subject matter area as one transforming the appeal 11 
••• into a 

review of the ... " broad envirornnental implications ". • . of surface mines in 

Pennsylvania." In response to P.R.I.D.E. 's asserted view, Bucks argues that 

11 ••• Article I Section 27 does not expand the authorities by 'Which DER issued 

the Mining Permit." Rather, Bucks views this Section of the Constitution as 

providing a benchmark against 'Which DER' s pennit issuance decision is 

measured. 
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CUriously, P.R.I.D.E. 1 s answer does no€ address this fssue or BuckS'' 

argUinertt:s at all. 'i'flls omission by P.R.I.D.E • .Is· of no consequence, ~\fer. 

'Ihe cases interpl!eting Article I, Section 27 start with Payne. v. Kassab1 1i 

PB:. c.ftWltlr. 14, 3·12 A.2d 86, (1973), aff'd., 468 Pa. 226, 361 A.2d 2631, 

( 1976) • 3' Tfiey a.tl hold that there is a three pronged test bY· whidl te 

evaluate this pel:"'ni t. Bucks I alr'gwnent is thUS rorrect as to a• benchrtiarki. 

H0Wever, this does· not mean that there is no faet:ual evidence which' oomd be 

offered by P.R.I.-J;>'.E. Indeed, evidence· of so:rrte type or a lack thereof is 

essential if we are to gauge DER 1 s action against this benchmark. Bucks 1 

MOtion makes no assertions as to the' nonexistance of factual disputes· between 

it and P.R.I.D.E. on this issue. 'Ih'us, there is a ,need for us to deny the 

J.lk)tion as· to this issue m get to the point where we can receive the evl:dence 1 

if any, and decide this Article I, Section 27 q11estion on its merits. 

AcCOrdingJy, ~· enter the follawirig order: 

AND NCX.V, this 27th day of June, 1990, upon consideration of the 

Motion For SUmmary Judgment filed by Bucks, the Answer thereto filed by 

P.R'.I.D.E., and the Response to· P.R.I.D.E. 1 S answer filed by DER, ±t is 

ordered that the Motion For summary Judgment is denied .. 

3 rrhe Boatd wou±d like to point out to caunsel 'that proper and cdfnPlete 
citations to case authority are always both appropriate and apPreciated. 
fnOOillplet:e or inacCUrate citations ohly reflect pdbrly on the la'wyers who 
:insert them in their pleadings and briefs. 
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Janice V. Quimby-Fox, Esq. 
Fastern Region 

Far Appellant: 
Robert J. SUgannan I Esq. 
SUGARMAN & ASSOCIATES 
Philadelphia, PA 
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BOROUGH OF DUNMORE 

COMMONWEALTH OF-PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
1 01 SOUTH SECOND STREET 

SUITES THREE-FIVE 
HARRISBURG. PA 17101 

717-787-3483 
TELECOPIER: 717-783-4738 

M. DIANE SMin 
SECRETARY TO THE BO 

v. EHB Docket No. 87-401-F 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 
and DELVECCHIO SANITATION DISPOSAL 

SERVICES, INC., Permittee 

. . 

. • Issued: June 28, 1990 

OPINION AND ORDER SUR 
MOTION TO DISMISS 

By Terrance J. Fitzpatrick, Member 

Synopsis 

A motion to dismiss will be treated as a motion for judgment on the 

pleadings where the Appellant•s notice of appeal does not, on its face, state 

grounds for reversal of the Department of Environmental Resources• (DER) 

issuance of a permit for a solid waste transfer facility. The allegation that 

the Permittee misstated the scope of the permit to Appellant does not 

constitute a basis for concluding that DER erred in granting the permit. 

OPINION 

This case involves an appeal by the Borough of Dunmore, Lackawanna 

County (Dunmore), objecting to DER 1 s issuance of a solid waste permit to 

Delvecchio Sanitation Disposal Service, Inc. (Delvecchio). DER issued the 

permit pursuant to the Solid Waste Management Act, Act of July 31, 1968, P.L. 

788, ~amended, 35 P.S. §6018.101 et seq. (SWMA) for construction and 
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operation of a solid waste transfer station, to be located in the Borough of 

Dunmore. The permit, issued on August 21, 1987, limited the type of waste the 

facility could process to 11waste streams common to municipal and commercial 

waste... (Notice of Appeal, Enclosure No. 1, page 3).1 

Dunmore ap.pea led the permit on September 21, 1987, objecting that the 

permit was too broad because it allowed residential waste to be processed in 

addition to commercial waste, and because it allowed Delvecchio to operate a 

transfer station within Dunmore's borough limits, contrary to Delvecchio's 

representations to the Borough Council and the Borough Planning Commission. 

In August of 1988, Delvecchio applied to DER for a modification of 

the August 21, 1987 permit so as to authorize Delvecchio's facility to accept 

common household waste and similar types of putrescible waste. DER granted 

the modification on October 27, 1988. Although Dunmore submitted objections 

to DER during the comment period pending approval of the modification, Dunmore 

did not appeal the modification after it was approved. 

Delvecchio has now filed a motion to dismiss the appeal, asserting 

that Dunmore failed to appeal DER's modification of the permit; therefore, the 

appeal of the original permit is llloot. Dunmore has responded that it did not 

appeal the permit modification because it did not receive notice that the 

modification had been approved, and so the modification was invalid because 

Dunmore did not receive notice. 

We will dismiss this appeal, although not for the reasons stated 1n 

Delvecchio's motion to dismiss. Our assessment of this appeal leads to the 

conclusion that Delvecchio is entitled to judgment because Dunmore's notice of 

1 The permit went on to state at page three that these waste streams were 
solid metals, wood, rubber, paper, and glass. 

690 



appeal fails on its face to state a cause of action.2 Judgment on the 

pleadings will be granted where the pleadings do not state a valid cause of 

action. Pa. R.C.P. 1034; Bensalem Township School District v. DER, 518 Pa. 

581, 544 A.2d 1318 (1988); G. B. Mining Co. v. DER, 1988 EHB 1065, 1066. In 

considering judgment on the pleadings, any questions as to the facts must be 

resolved in favor of the non-moving party. G. B. Mining, at 1066. 

Applying these principles to this case, it is clear that judgment on 

the pleadings is appropriate. In the notice of appeal, Dunmore set out its 

reasons for objecting to the permit issuance as follows: 

1. The permit of August 27, 1987 allows the 
applicant to operate a "Solid waste disposal and 
transfer station." The Borough of Dunmore 
objects to the scope of the permit insofar as it 
appears to permit the applicant not only the 
right to operate a solid waste facility for 
commercial solid waste but to operate a solid 
waste processing facility for all types of solid 
waste including residential garbage. This permit 
is far more expansive than the representations 
made by the applicant, his engineers and his 
attorney when they appeared at Dunmore Planning 
Commission meetings and/or Dunmore Borough 
Council Caucuses and council meetings to present 
the proposal for consideration to Borough 
officials. At those meetings the applicant and 
his representatives clearly manifested an intent 
to limit the facility to commercial solid waste 
processing center only. 

2. The Borough of Dunmore also objects to the 
fact that the permit allows the applicant to 
operate a "transfer station" within the corporate 
limits of the Borough. Once again, the 
representations made by the applicant and his 
agents at the time of the presentation referred 
to in Paragraph 1 above, clearly stated that the 
facility would not be a transfer station for 
solid waste storage and/or subsequent disposal. 
The permit, as issued, appears to allow the 

2 An appeal may be disposed of upon an examination of the pleadings 
whether or not the parties have so moved. See, for example, Upper Allegheny 
Joint Sanitary Authority v. DER, 1989 EHB 303. 
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applicant to operate this type of facility. 

3. Additional reasons will be supplied by the 
Borough of Dunmore in the form of copies of 
minutes of meetings, testimony of Borough 
officials, and correspondence submitted to the 
Borough by the applicant and his agents. 
Additional time is requested for the transmittal 
of these additional reasons. 

Objections No. 1 and 2 fail to state a valid claim for relief 

because they lack any allegation that DER violated its duties under the SWMA. 

DER has the responsibility under the SWMA to issue, deny, or condition a solid 

waste permit. Bichler and Korgeski v. DER, 1989 EHB 36, 42. DER's only duty 

vis-a-vis Dunmore was to consider Dunmore•s recommendations on the 

application, if any were received.3 See, Section 504 of SWMA, 35 P.S. 

§6018.504, Bichler and Korgeski, Supra. In this case, no comments were 

received. Dunmore might argue that it did not submit comments because it was 

misled by Delvecchio as to the scope of the permit; however, even if we assume, 

arguendo, that a misstatement did occur here, it was Dunmore's responsibility 

under Section 504 of SWMA to review the application in deciding whether to 

submit comments.4 The allegation that Delvecchio misstated the scope of the 

permit to Dunmore has nothing to do with DER's duties under the SWMA, and does 

not constitute a basis for reversing DER's grant of the permit. 

Paragraph three of the notice of appeal (quoted above) adds nothing 

3 Delvecchio avers and Dunmore admits that on April 29, ·1987, DER sent 
copies of the application to Dunmore for comment. Moreover, DER notified 
Dunmore on June 22, 1987 that additional information had been received, and 
that the comment period was extended for an additional thirty days 
(Delvecchio's Motion to Dismiss, para. 4-6; Dunmore's Answer to Motion to 
Dismiss, para. 4-6). 

4 Section 504 states that "[a]pplications for a permit shall be reviewed 
by •••• the host municipality." While we do not .condone misstatements by 
applicants for permits, it is a municipality's responsibility to read the 
application if it wishes to play a meaningful role in the permitting process. 
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to change the course of this opinion. In essence, this objection appears 

simply to reiterate the grounds for objection stated in paragraphs one and 

two: that the permit goes beyond the scope of Delvecchio's representations to 

Dunmore. A generous interpretation of this objection might be to read it as 

an intent to amend the appeal. However, no such request has been made; nor 

would that request likely be granted, given the strict limitations on allowing 

amendment of appeals before this Board. See, NGK Metals Corporation v. DER, 

EHB Docket No. 90-056-MR, Order issued April 5, 1990 (amendment to notice of 

appeal is allowed only for good cause shown, in limited circumstances, such as 

the need for discovery to establish a claim); Commonwealth. Pennsylvania Game 

Commission v. Commonwealth, Department of Environmental Resources, 97 Pa. 

Commw. 78, 509 A.2d 877 (1986), aff'd. on other grounds, 521 Pa. 121, 555 A.2d 

812 (1989) (the Board need not allow amendment of appeal absent a showing of 

good cause); 25 Pa. Code §21.51(e). 

In summary, based upon our review of the objections stated in the 

notice of appeal, we conclude that Dunmore failed to plead sufficient grounds 

for appealing DER's issuance of the solid waste permit. Therefore, we will 

grant judgment on the pleadings and dismiss Dunmore's appeal. 
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ORDER 

AND NOW, this 28th day of June, 1990, judgment on the pleadings is 

granted in favor of Delvecchio Sanitation Disposal Service, Inc. and the 

Borough of Dunmore's appeal is dismissed. 

DATED: June 28, 1990 

cc: Bureau of Litigation 
Library, Brenda Houck 

nb 

For the Commonwealth, DER: 
Norman G. Matlock, Esq. 
Eastern Region 
For Appellant: 
Armand E. Olivett, Jr., Esq. 
Scranton, PA 
For Permittee: 
W. Boyd Hughes, Esq. 
Scranton, PA 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 

GRAND CENTRAL SANITATION, INC. 

101SOUTHSECONDSTREET 
SUITES THREE-FIVE 

HARRISBURG, PA 17101 
717-787-3483 

TELECOPIER, 717-783-4738 

M. DIANE SMIT 
SECRETARY TO THE B 

v. EHB Docket No. 89-615-F 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES Issued: June 28, 1990 

OPINION AND ORDER SUR 
MOTION FOR SUMMARY JUDGMENT 

By Terrance J. Fitzpatrick. Member 
~. 

Synopsis 

The Board dismisses an appeal for lack of jurisdiction. Failure to 

prepay a civil penalty assessed under Act 101 deprives the Board of 

jurisdiction over the matter and is grounds for dismissal. 

OPINION 

This case involves an appeal by Grand Central Sanitation, Inc. (Grand 

Central) from a one-hundred dollar {$100) civil penalty assessed on December 6, 

1989 by the Department of Environmental Resources (DER) pursuant to the 

Municipal Waste Planning, Recycling and Waste Reduction Act, the Act of July 28, 

1988, P.L. 556 No. 101, 53 P.S. §4000.101 et ~· (Act 101). The assessment 

was based upon an alleged violation of Section 1101(e) of Act 101, 53 P.S. 

§4000.1101(e): failure to have proper signage on equipment transporting solid 

waste in connection with Grand Central's municipal waste landfill located in 

Pen Argyl, Northampton County. Grand Central filed its notice of appeal on 
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December 29, 1989, but did not submit prepayment of the civil penalty with the 

notice ~f appeal. On March 29, 19,90, DER filed a motion for summary judgment. 

In this motion, DER asserts that Grand Central failed to perfect its appeal in 

that it did not prepay the assessment; therefore, this Board has no 

jurisdiction over tihe matter. Grand Central answered the· motion for summary 

judgment on April 13, 1990, enclosing the prepayment with its response. Grand 

Central argues that this Board has not been deprived of jurisdiction because 

it is not unusual for appeals to be filed with the filing fees and other 

payments to follow, and that the delinquent payment operates to perfect a 

timely filed appeal. 

Grand Central's arguments are wholly unpersuasive. The appeal was 

not perfected, and we will dismiss this matter for lack of jurisdiction.! 

Act 101, under which DER assessed the penalty, states in relevant part: 

The person charged with the penalty shall 
then have 30 days to pay the penalty in full or, 
if the person wishes to contest either the amount 
of the penalty or the fact of the violation, 
either to forward the proposed amount to the 
department for placement in an escrow account 
with the State Treasurer or with a bank in this 
Commonwealth or to post an appeal bond in the 
amount of the penalty •••• Fcdlure to forward the 
money or the appeal bond tb the department within 
30 days shall result in a waiver of all legal 
rights to contest the violation or the amount of 
the penalty. 

35 P.S. §4000.1704(b). The facts indicate that Grand Central did not submit 

prepayment of the penalty until April 13, 1990, when it responded to DER's 

motion for summary judgment, far beyond the 30-day statutory requirement. The 

plain language of Act 101 indicates that this lapse resulted in Grand 

1 Although the motion before us is for summary judgment, the grounds are 
jurisdictional, and so we treat it as a motion to dismiss. See, 3 L Coal 
Company v. DER, 1988 EHB 16. 
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Central's waiver of its rights to contest the civil penalty. This Board has 

interpreted identical language--as found in both the Surface Mining 

Conservation and Reclamation Act, the Act of May 31, 1945, P.L. 1198, ~ 

amended 52 P.S. §1396.22, and the Clean Streams Law, the Act of June 22, 1937, 

P.L. 1987, as amended 35 P.S. §691.605(b)(1)--to mean that nonpayment of the 

civil penalty assessment within the 30-day period is a failure to perfect the 

appeal, which deprives this Board of jurisdiction and is grounds for 

dismissal. 3 L Coal v. DER, 1988 EHB 16; Bane v. DER, 1988 EHB 54. Further, 

the Commonwealth Court has held that the prepayment requirement does not 

violate a citizen's right to appeal under Article V, Section 9 of the 

Pennsylvania Constitution. Boyle Land and Fuel Co. v. Commonwealth of 

Pennsylvania, 82 Pa. Commw. 452, 475 A.2d 928 (1984), aff'd, 507 Pa. 135, 488 

A.2d 1109 (1985).2 

In summary, Grand Central's failure to prepay the assessment within 

the 30-day statutory period constituted a failure to perfect the appeal. 

Accordingly, we dismiss the appeal for lack of jurisdiction. 

2 Commonwealth Court has indicated, however, that the prepayment 
requirement may be unconstitutional as to an appellant who is financially 
unable to submit the prepayment. See Twelve Vein Coal Co. v. Commonwealth, 
DER, ___ Pa. Commonwealth Ct. , 561 A.2d 1317 (1989). In the present case, 
Grand Central does not allege that it was unable to submit the prepayment; 
therefore, Twelve Vein does not apply here. 
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ORDER 

AND NOW, th i.s 28th day of June, 1990, it is ordered that the appea 1 

of Grand Central Sanitation, Inc. is dismissed for lack of jurisdiction. 

DATED: June 28, 1990 

cc: Bureau of Litigation 
Library, Brenda Houck 

nb 

For the Commonwealth, DER: 
Wm. Stanley Sneath, Esq. 
Eastern Region 
For Appellant: 
Leonard N. Zito, Esq. 
Bangor, PA 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
101 SOUTH SECOND STREET 
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717·787·3483 
TELECOPIER 717-783-4738 

M. DIANE SMITH 
SECRETARY 10 THE BO 

ROBERT F. FINK : EHB Docket No. 90-155-W 

v. 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

• • 
• . . • 

Issued: July 2, 1990 

OPINION AND ORDER SUR 
RESPONSE TO RULE TO SHOW CAUSE 

By Maxine Woelfling, Chairman 

Synopsis 

An appeal will be dismissed for lack of jurisdiction where appellant 

failed to file its appeal with the Environmental Hearing Board within thirty 

(30) days after receiving notice of the action appealed from in accordance 

with 25 Pa.Code §21.52(a). 

OPINION 

This matter was initiated with the April 20, 1990, filing of a notice 

of appeal by Robert F. Fink (Fink) challenging a compliance order issued on 

March 1, 1990, by the Department of Environmental Resources (Department). The 

order directed Fink to, inter alia, cease dumping and remove all solid waste 

accumulating on the site of the Nichol Manufacturing building which is owned 

by Fink and leased to Nichol Manufacturing. The site is located in Porter 

Township, Huntingdon County. Fink also filed an application for supersedeas 

with his notice of appeal. 
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On April 24, 1990, this Board issued an order denying Fink's petition 

for supersedeas for failure to conform to 25 Pa.Code §21.77 and further 

issuing a rule upon Fink to show cause why his appeal should not be dismissed 

as untimE!ly since it was not received by the Board until April 20, 1990, some 

48 days after Fink received notice of the compliance order. 

Fink filed a response to the rule on May 24, 1990, stating that he 

had filed a notice of appeal and application for supersedeas on March 30, 

1990, with Edward A. Liggett at the Department's office in Altoona and the 

Office of Chief Counsel. Fink explained that upon learning that the Board did 

not receive a copy of these filings, a full and complete set of the filings 

was sent to the Board on April 16, 1990.1 

For the following reasons, Fink's appeal will be dismissed. 

It is well established, by both regulation and case law, that juris­

diction of the Board does not attach to an appeal from an action of the 

Department unless the appeal is in writing and is filed with the Board within 

30 days after the party has received written notice of the Department's 

action. Rostosky v. DER, 26 Pa.Cmwlth. 478, 364 A.2d 761 (1976). Furthermore, 

the timely filing of a notice of appeal with the Department, rather than the 

Board, does not confer jurisdiction upon the Board where the filing with the 

Board is untimely. Appalachian Industries, Inc. v. DER, 1987 EHB 325. 

Here, Fink's own recitation of the facts is somewhat contradictory. 

In paragraphs one and two of his answer to the rule Fink contends copies 

of the notice of appeal and application for supersedeas were mailed to the 

1 Fink further objected to the Board's order of April 24, 1990, contending 
that the order did not specify why his petition for supersedeas application 
failed to comply with 25 Pa.Code §21.77. In light of our disposition of the 
jurisdiCtional issue, we will not address Fink's objections to the denial of 
his petition for supersedeas. 
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Department's offices only. But, in paragraph five of his answer Fink states 

copies were served on the Department's Altoona office on March 30, 1990, and 

"at the same time mailed to the Office of Chief Counsel and mailed to the 

Board." Also, in a letter mailed to the Board accompanying the copies mailed 

on April 16, 1990, Fink's counsel states: 

I received a telephone call today from Carl 
Schultz, Esquire from the Office of Chief 
Counsel, Bureau of Litigation, advising me to 
send a completed set of papers to your office 
which had previously been submitted to the DER 
office in Altoona and to the Office of Chief 
Counsel. 

At best, this recitation establishes that the notice of appeal may have been 

mailed to the Board, but there is no other evidence, such as a receipt of 

mailing, to substantiate this claim. Lancaster Press. Inc. v. DER, 1989 EHB 

337. Consequently, because the appeal was not timely filed with the Board, we 

have no jurisdiction and must dismiss it.2 

2 Fink did not petition the Board to allow his appeal nunc pro tunc. 
However, even if we treat his response to the Board's rule as such a petition, 
it does not set forth a sufficient basis for allowance of Fink's appeal. 
Lancaster Press, supra. 
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AND NOW" this 2nd day of July, 1990, it is ordered that th.e Board • s 

rule of April 24, 1990, is made\ absolute and the appeal of Robert F. Fink at 

EHB Docket No. 9~.:<155-W is dismissed for lack of jurisdiction. 

DATED: July 2, 1990 

ce: Bureau of Litigation 
~arrisburg, PA 

bl 

For the Connonwealth, DER: 
Carl 8. Schult:z, Esq. 
~entral Region 
For Appellant: 
R. Merle Heffner, Esq. 
Huntingdon, PA 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
1 01 SOUTH SECOND STREET 

SUITES THREE-FIVE 
HARRISBURG. PA 17101 

717-787-3483 
TELECOPIER, 717-783-4738 

CONCERNED RESIDENTS OF THE YOUGH, INC. 
(CRY) 

M. DIANESMI 
SECRETARY TO THE 

v. EHB Docket No. 89-133-MJ 

COMMONWEAlTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAl RESOURCES 

and 
Mill SERVICE, INC., Permittee . . Issued: July 3, 1990 

OPINION AND ORDER SUR 
SECOND MOTION TO COMPEl DISCOVERY 

AND MOTION FOR ORDER TO SUPPLEMENT 
PRIOR RESPONSES 

Synopsis 

A motion to compel discovery is granted where the appellant's answers 

to various interrogatories are vague and non-specific. A motion for an order 

to supplement prior responses is also granted since, pursuant to Pa.R.C.P. 

4007.4, a party is under a duty to supplement his responses with respect to 

the identity and location of persons having knowledge of discoverable matters 

and where he obtains information which indicates his prior response was 

incorrect or is no longer true. 

OPINION 

This action was commenced by the filing of a notice of appeal on May 

10, 1989 by Concerned Residents of the Vaugh, Inc. (CRY) from the Department 

of Environmental Resources' (DER) approval of a closure and post-closure plan 
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for 'tMill Servi:c;e, 'Inc. (Mill Service) for its hazardous waste facility 

a~,s;i>gnat.e,d as "limp:oun.dment ·N~o:. ,5 .• " 

The instant matt,er .ari·s.es out of a dis.covery dispute between Mi11 

Se.rvice .aod :CRY. .on or about .June 30, 1989, MiH Service served on ORY its 

:First Set of Intenrogatories and .a Request for l'ir.oduct ion of Documents. CRY's 

Answers ;wer..e filed with the Bo.ar.d ,on September U, 19.89. On October 3, l9B9, 

MHl .Servi.c.e filed .a Motion to ,Compel CRY to p.ro,v-ide more sp.ecific answe,rs to 

c~rtatn j,nt;er,rogatories and to produce all documents requested. No responsive 

pleading was filed byCRY except to request .an extension in which to complete 

d.iscovery. .Nor was a ruling made on Mill Service's motion by the Board. 

Following several extensions of the discov.ery deadline, granted to 

both sides, on May 31, 1990 Mill Service filed a Second Motion to Compel 

Discov.ery and Mot ion for Orde·r to Supplement Prier Responses. The motion 

requested that CRY be ordered to (1) res,pond pra;perly and c.ompletely to Mill 

Service's First .Set of Interrogatories; (2) supplement its answers to 

Interro.gatories Nos. 18, 18(f), 20, and 20(a)-(f); and (3) produce all 

documents identified in response to its supplemental answers to Nos. 18, 

18(f), 20, and 20{a)-(f). CRY filed objections thereto on or about June 25, 

1~90, specifically addressing the request that CRY supplement its answers to 

Interrog~tories Nos. 18, 18(f), 20, and 20(a)M(f). 

Quty tQ sypp)e~~J:nt anaers to Interrogatories No. 18, 18(f) .. 20 .. and 

20(4)-(f) aod produce docy.nts related thereto 

Interrogatories Nos. 18, 18{f), 20, and 20(a)-{f) request information 

concerning CRY's all~gations that the impoundments operated by Mill Service 

"pose a substantial threat to th.e health, safety and welfare of the residents 

of Yukon" and that 11 {t)he citizens of Yukon suffer an inordinately high amount 
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of cancer, and particularly bladder cancer and related infirmities", as raised 

in paragraphs 21 and 23 of CRY's Notice of Appeal. CRY's answers to these 

questions do not identify with particularity any specific cases of health 

problems upon which it bases its allegations. 

In its motion, Mill Service argues that it has reason to believe that 

CRY is aware of numerous individuals having knowledge of matters related to 

these allegations, and that CRY has a duty to supplement its prior answers. 

Mill Service's belief that CRY possesses additional information on this 

subject is based on allegations raised by CRY in a related action which it 

recently filed with the Court of Common Pleas of Westmoreland County. In 

response, CRY argues that the aforesaid civil action is a separate and broader 

action than the one at hand and that the individuals mentioned in the civil 

complaint have no pertinent knowledge related to this action. CRY also makes 

the rather confusing argument in paragraph 11 of its objections that 

"information sought concerning health reports, medical records, tests and 

names of individuals and real estate appraisals" is not relevant to CRY's 

allegation that the impoundment "poses a substantial threat to the health, 

safety and welfare of the residents of Yukon." 

Pa.R.C.P. 4003.1 provides that "a party may obtain discovery 

regarding any matter, not privileged, which is relevant to the subject matter 

involved in the pending action •.• " As to CRY's claim that the individuals 

named in its civil complaint do not have information pertinent to this action, 

that complaint appears to involve the very same claims and allegations as this 

action, and therefore, it is conceivable that these individuals may have 

knowledge of matters discoverable in this action. Furthermore, information 

concerning "health reports, medical records, tests and names of individuals, 
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andi real estate appraisals" directly relates to allegations made by CRY i>n itls 

nuti:ce of aJJp.eal that the M:Hl Serwtce i.mpoundme~At has "devalued the: 

p·rope.rt ie:s of the residents of 'fukon'' (para. 49;); and "caused sever( e) and, 

substantial and cant i.nu tng and permanent damage1 to the health of the re·std:ents 

of. the c.ommunity," (para. 50), and. i.s clearly re:le:vant. County of Westmo:pelana 

y. I)ER and Mill Service. Inc., 1987 EHB 633; •. 

As to CRY's obligation to supplement iits; prio.r responses, Pa.R.e .. P'. 

4007. 4 req,ui,res a party to supplement its respon'se " ( 1) ... with respe.ct to any 

q~estion di•rectly addressed to the identity and location of persons ha·ving. 

knowledg,e of discoverable matters and the identity of each person ex·pected to 

be called as an expert witness at trial" and "'(2) ..• if he obtains i,nformation 

upon the basis of which (a) he knows that the re·sponse was inco.rrect when. 

made, or (b), he knows that the response ... is no longer true." 

'Therefore, we hold that CRY has a duty to supplement its resp.onses. tQ 

lnterrogatortes Nos. 18, 18(f), 20·, and 20(a)-(f) and to produce any· documents 

identHf'ied therei.n which are within the possessi•o.n, custody, m~ contr,ol of 

CRY,. as req.uired by Pa.R.C.P. 4009·(a)(l):. Furthermore, CRY is. under a 

cont i·nuing obligation to supplement its responses as set fo.rth above. 

puty to· respond: properly and CMJ]etely to MJJJ Seryjce/s. First Set 

of Interrogatories 
' 

In its first Moti:on to Compel, Mill Serv'ieE!' requested that CRY be 

o:rd:e.red to res·pond more sp.ecifically to: certain interrogatories li:sted 

theretn. We ag:ree· that CRY's answers to these i:nterrogatories were, for the 

most pa:rt, vague, and in.eomp.lete. When asked' to p.rovide the factual bas,iJs; for 

vartou·s alolegat ions, CRY responded w.ith such gene·ri'c answers as "numerous 

Departmental lietter.s a·nd documents" (Answer to lnterrogato·ry No. 6{2}), 
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"groundwater monitoring reports" .(Answers to Interrogatories Nos. 18(a), 

18(d), 2l(h), 28(c), 30(d)), and "health studies" (Answers to Interrogatories 

Nos. 18(f), 20(c), 42); or such non-responsive answers as "Anyone remotely 

familiar with the facts of the case ... including all DER and Mill Service 

employees" (Answer to Interrogatory No. ll(b)). In addition, when requested 

to identify specific authority to support its claims, CRY failed to provide 

specific sections of the law on which it was relying or specific citations to 

cases (e.g. "recent decision in the Eastern District of Pennsylvania ... " 

Answer to Interrogatory No. 5). 

Interrogatories are to be answered fully and completely unless they 

are objected to. Pa.R.C.P. 4006(a)(2). CRY's responses are non-specific and 

fail to set forth with any particularity the information requested. The only 

interrogatory listed in Mill Service's Motion to Compel to which CRY has 

objected is No. 4l{c). This interrogatory requests CRY to provide owners' 

names and addresses for all properties alleged to have been devalued by Mill 

Service's facility. CRY objects to this as being irrelevant. On the 

contrary, this information is relevant as CRY itself has raised the issue of 

property devaluation in paragraph 49 of its Notice of Appeal. 

Therefore, we hold that CRY must provide complete and specific 

responses to those interrogatories listed in Mill Service's first Motion to 

Compel. However, with respect to Interrogatory No. 52, where Mill Service is 

requesting addresses for "any and all experts Appellant has consulted with 

regard to the factual matters related to this appeal," we hold that, pursuant 

to Pa.R.C.P. 4003.5{a){3), CRY is obligated to provide information only with 

respect to experts expected to be called as a witness for trial. 
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AND NOW, this 3rd day of July,. 1990, upan consideration of Mill 

Service's Second Mot ion to Compel Discovery and Mot ion for Order to Supplement' 

Prior Responses, it is hereby ordered as follows:: 

1. On or before Ju 1 y 20, 1990, CRY shaH serve upon M i 11 Service'· 

specific and complete responses: to the interrogatories listed in Mill 

Service's first Mot ion to Compel, as provided he:r.ein. 

2. On or before July 20, 1990, CRY shall' file a supplement to its 

answers to Interrogatories Nos. 18, 18(f), 20, and 20{a)-(f), and shall 

produce all documents identified in its supplemental response as required by 

Pa.R.C.P. 4009{a){l). 

DATED: July 3, 1990 

cc: Bureall of litigation 
Library: Brenda Houck 
For the Com.onwealth, DER: 
David A. Gallogly, Esq. 
Western Region 
For Appellant: 
Robert P. Ging, Jr., Esq. 
Confluence, PA 
For Permittee: 
R. Timothy Weston, Esq. 

Harrisburg, PA 
Peter J. Kalis, Esq. 
and Cheryl J. Terai, Esq. 

Pittsburgh, PA 

ENVIRONMENTAL HEARING BOARD 
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CARTER FARM JOINT VENTURE 

TELECOPIER: 717-783-4738 

. . . . 

M. DIANEStll 
SECRETARY TO THI 

v. : EHB Docket No. 88-251-MJ 

Cort40NWEAL TH OF PENNSYLVANIA, 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

. . . . 
: Issued: July 6, 1990 

OPINION AND ORDER SUR 
RENEWED AND AMENDED MQIION TO DISMISS 

By Joseph N. Mack, Member 

Synopsis 

The Board lacks jurisdiction to hear an appeal from an action of OER 

if the appeal is filed more than 30 days after the appellant has received 

written notice of such action. In determining the date on which such written 

notice was received, the appellant is bound by its statement in its notice of 

appeal. 

OPINION 

This action was initiated by Carter Farm Joint Venture ( 11 Carter 

Farm 11
) with the filing of a notice of appeal on June 23, 1988. The appeal 

sought review of an order issued by the Department of Environmental Resources 

(''OER11 or 11 the Department 11
) on May 19, 1988, directing the cessation of 

certain housing development activities in an area which OER alleged to be a 

wetland, and the submission of a plan for restoration of the alleged wetland 

area. The order was issued to five corporations -- Baldwin Brothers, Inc., 
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~l~win Builder$, Inc., Baldwin General Contractors, Inc., Baldwin Gardens, 

Inc., and Downtown Properties, Inc. -- but was sent to only ooe address as 

follows: "Baldwin Brothers, Inc., Five West lOth Street, Erie, PA." {Joint 

Stipulation 1) 

The parties' joint stipulation of facts, filed on May 21, 1990, 

states that the property which is the subject of the DER order is being 

developed by Carter Farm, which in turn is a joint venture comprised of all of 

the aforesaid corporations except Baldwin Brothers, Inc. ("Baldwin Brothers"). 

{Joint Stipulation 5) 

The notice of appeal states that Carter Farm received the order on 

M~y 23, 1988, and recites its address as being "5 West lOth Street, Erie, PA." 

Since Carter Farm's appeal was filed more than 30 days after the date of 

receipt of the order set forth in the notice of appeal, the Board, on July 26., 

1988, issued a Rule to Show Cause as to why the appeal should not be 

dismissed. Carter Farm responded on July 28, 1988, claiming that the D.ER 

order was se.nt to the wrong address and that the proper address of 

the four corporations comprising Carter Farm was "1002 State Street, Erie, 

Pa." Carter Farm claimed that it did not learn about the order until after May 

23, 1988. 

On August 3, 1988, Carter Farm filed a supplement to its Response to 

Ruleto Show Cause which stated that a copy of the DER order was received and 

signed for ~Y Tammy Miller, a clerical employee of Baldwin Brothers, on May 

23, 1988. On May 24, 1988, the order was routed to the vice-president of 

Baldwin Brothers, who also serves as vice-president of two of the corporations 

comprising Carter Farm. The supplemental response claimed that it was at that 

time that Carter Farm and the four companies comprising the joint venture 
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received actual notice of the order. Upon consideration of the supplemental 

response, the Board discharged its Rule to Show Cause on August 5, 1988. 

Prior to this, Carter Farm had filed a petition for supersedeas on 

July 13, 1988, and a supersedeas hearing was scheduled for August 12 and 15, 

1988. 

On August 10, 1988, DER filed a Motion to Dismiss, arguing that 

Carter Farm's appeal was untimely and disputing the claims made by Carter Farm 
' 

in its responses to the Rule to Show Cause. From the record, it appears that 

the Board has never ruled on DER's motion. 

A supersedeas hearing was held on August 12, 15, and 19 of 1988 

before Former Board Member William A. Roth. Board Member Roth allowed the 

parties to introduce testimony relating to the timeliness of the appeal. 

However, no decision on this matter appears to have been reached at that time. 

On October 27, 1989, this case was reassigned to Board Member Joseph 

N. Mack. 

The matter now before the Board is a Renewed and Amended Motion to 

Dismiss filed by OER on or about March 26, 1990. 

In its motion and supporting brief, DER argues that Carter Farm's 

notice of appeal states that DER's order was received on May 23, 1990, and, 

therefore, Carter Farm is bound by this date. DER further argues that the 

order was properly sent to "5 West lOth Street, Erie, PA'', because this was 

the address provided by an officer of the corporations, and furthermore, that 

"5 West lOth Street" and "1002 State Street" refer to the same building. 

Finally, DER argues that the order was properly signed for and accepted by 

Tammy Miller as an agent of Carter Farm, citing the case of Beltrami y. DER, 

1989 EHB 594 (the Board held that the appellant's clerk was acting within the 
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s~;~f¥! -Of her apparent authority when sh,e signed for and received a cert if:i-ed 

m~-H :~,ng ::CQJt·t·atn:ing il c i;v·il penalty :a:s:ses,sment .f·r:e>m DER). 

l.n -1 ts o~pos ing :brief, filed on April 1'3,, 1990, and its 'brief on t.he 

~-t.t:ris.dictinnill issJ)e, fUed on .or .ab.out May Z2, ;1990, Carter .Farm argues tb:at 

.r,eceipt of the o.rder by Tammy Miller, an employee of Baldwin Brothers, .did not 

consttt.ute ·.receipt by the four ~~or.ponattons for which s.he did not work. A'S a 

re:$ult., Carter Farm argues, the four corporattons, which .compris1!d the jo·rint 

ven·ture, did :not receive notice .untj] the f.ollowiing daY when an officer of the 

c~wporat ions received the order. .Carte.r Farm further argues that the 

confusion could have been avoided had OER sent copies of the order to each of 

the corporations cited, as opposed to sending it only to Baldwin Brothers at 

it$ f!lailing address. Finally, Carter Farm raises the argument that the 

B9ard' s a.ction of rul tng on the supersedeas was in effect a ruling that 

jurisdict i<m was .Proper. 

Jurisdiction of the Environmental Hearing Board cannot attach to an 

appe.C11 frorp an act ion of DER unless the appeal is filed with the Board within 

thirty days of receipt of written notice of the action. 25 Pa.Code 

§2J.~2(a); Rgsto§kY y. CornmonweBltb. OER, 26 Pa.Cmwlth. 478, 364 A.2d 761 

(1~7~). The question before us is whether Carter Farm's notice of appeal was 

filed within thirty days of its receipt of DER's order. We hold that it was 

not. 

carter Farm's notice of appeal clee1rly states that it received DER's 

order on May ~3, 1988. We are bound by the plain language of Carter Farm's 

notice pf appea 1. Ka.Yil] v. D~R, 1987 EHB 809; Borougb of Li 11 v v. DER, 1987 

EHB 972. Since the appeal was filed more than 30 days later, it is untimely. 
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As for Carter Farm's assertion that the order was sent to the wrong 

address, this was contradicted by the testimony of Gregory Baldwin at the 

hearing on the supersedeas. Mr. Baldwin, who serves as vice-president of 

Baldwin Brothers and two of the corporations comprising Carter Farm, testified 

that 11 5 West lOth Street0 is more frequently given as the correct address for 

Carter Farm. (TR 318) Furthermore, Mr. Baldwin had advised DER in a January 

1988 letter that the property in question was 11 owned by a number of Baldwin 
' 

corporations, and the proper address is 5 West lOth Street, Erie, 

Pennsylvania ... (TR 285-286) 

Likewise, we cannot agree with Carter Farm's argument that service of 

the order on Tammy Miller did not constitute service on the companies 

comprising Carter Farm. Mr. Baldwin testified that Miss Miller can receive 

mail for all five of the corporations in question and has done so on occasion. 

{TR 275, 279) He further testified that at times there may be confusion with 

the mail and Tammy Miller is 11 like a drop all for everything." (TR 275) See 

Beltrami v. PER, supra. 

Finally, Carter Farm argues that any question concerning timeliness 

of the appeal has already been resolved, in that Former Board Member Roth's 

action of ruling on the supersedeas was in effect a ruling that jurisdiction 

was proper. In other words, Carter Farm is claiming that in order for 

Former Board Member Roth to have reached a decision on the supersedeas matter, 

the Board must have already determined that it had jurisdiction to hear the 

appeal. 

However, there is nothing in the record to indicate that a ruling was 

ever made on OER's Motion to Dismiss. In fact, as previously noted, Former 

Board Member Roth allowed the parties to introduce testimony at the 
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supersedeas hearing regarding timenness of the appeal. The fact that a 

ruling was nsued on the su'persedeas does rlot by itself act as a denial of 

DER I s Mot ion to o·; soH ss. 

Although thiS matter would have been mo·re appropriately resolVed at 

the outset of the appeal, the question of jurisdiction may be raised a.t any 
stag·e of the proceeding. Ei.tzs:tmmons v •. DER, 1986 EHB 1190 (Board grant~ 

DER' s mot ian to dismiSs for 1 atk of jurisdict ibn; and field that DER was fi•ol 

estopped from raising this issue 17 months into the appeal.) 

We must reach the conclusion, based on the facts before us, that 

tarter farm's appeal was not filed in a timely manner, and therefore, O"ER's 

Renewed and Amended Motion to DismiSs iS granted. 

0 R DE R 

AND NOW, this 6th day of July, 1990, it is hereby ordered that the 

Department of Environment a 1 Resources' Renewed and Amended Mot ion to DiSmiSs 

is granted, ana the appeal of Carter Farm at Docket No. 88-25l..;MJ ts 

dismiSsed for lack of jurisdiCtion. 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
101 SOUTH SECOND STREET 

SUITES THREE-AVE 
HARRISBURG, PA 17101-0105 

717-787-3483 
TEI....ECOPIER 717-783-4738 

. . . . 

M. DIANE SMIT 
SECRETARY TO THE E 

: EHB ~No. 9o-lll-E . . . . . . . . 
JssiJed .JUly 10, 1990 

OPINIQ{ AND OODJiR 
SlR APPEUARI''S PEI'ITiat 

RR RfPJJSII11RTICN 

Where a portion of an Opinion dismissing an appeal could be 

misconstrued as saying the Board failed to consider exhi.bi ts offered in 

opposition to dismissal, reconsideration is granta:i for purposes of 

clarification as to the Board's review of the exhibits prior to dismissal of 

the appeal. 

On May 18, 1990 TNe issued our Opinion and order sur Motion 'Ib Dismiss 

in 'Which we granted the Deparbnent of Environmental Resources' ( "DER") lbtion 

'Ib Dismiss the appeal of JEK Construction canpany, Inc. ( "JEK") • 'Ihereafter, 

on June 1, 1990, we received an eight page Petition For Reconsideration filed 

on JEK's behalf. 'Ihe main thrust of JEK's Petition is that we failed to 

consider the affidavits and exhibits offered by JEK in opposition to DER's 

Motion 'Ib Dismiss. Upon reconsidering our Opinion and order on the basis of 
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clarify.· .sur ,revf.ew of the ·pi!~;.;~.. affidavi......, 'and exhibits offen!d hr. .. ·jEK in . . .. . ~~, ·""'!" ~z .. 

~iti~ to Dm:'s ·ltltion 'Ib Piemiss. 

lil our qpinion ~inq JEK's aweal., while evaluating wnet:her to 

.grcmt or ··dEJ'IY [)JR.'s J.t>tion, ·'We .die;cussed the a:rgument:s raised in Jf!K's Notice 

.Qf ~. In a portion of t:hi$ c:iiSCQSSiOil ·M! ~= 

J,EK tl1(m argues a Dlm. :Letter of J;)eceni:ler 28, 1989 
(not att:achSi to it$ aweal) indiCCltes a 
predisposition of DER not to honor the approved 
~t to install the rcx:k un:lerdrains ("rcx:k 
drain permit"). ·{Opinion at~ 3] 

In its Petition For Reconsideration, JEK ~Y points out that 

the DE!R letter of~ 28, 1989 was inclu4ed as an Exhibit to .an Affidavit 

filed in opp:sition to DER's Motion To Dismiss (Exhibit H to the undated 

Affiqavit of ~ Vitale, P.E. and James E. Vitale, Ph.D. given on ~f 

of JEK .~ filecl with t.JS .on April 6, 1990}. unfortunately, JEK's counsel then 

~ the ~ assertion in ~ph 6 of JEK's :petiti(ll'l that, msed on 

the afo:~<esaid. quote, the Board failed to fim or consider this letter, and, 

tnus, that ·perllaps the Board fail(;!d to considel:" JEK's Affidavits and the 

E;)¢libits ~-

What tE said in our Opinion as to JEK's reference to DER's letter of 

DeoeD:Iber 28, 1989 was true· In it$ specification of reasons for its aweal JEK 

:r:ef~ the letter l:Jut it failed to attadl it as an Exhibit to the Notice 

of Appeal. !!be letter was attached to the aforesaid Affidavit. contrary to 

JEK's suggestion, tE thoroughly revi.ewm ~ of the Exhibits and this 

1\.ffidavi.-t tl:llefore ~ ·QQX' Opinion and Order of Miay 18., 1990. That review 

incl~ ~'s letter of ~ 28, 1989. we COl'ldiJcted such a review becaU$e 

sut::h a llPtion 1\J.]St. Pe c:onstJ:ued in a light JOOSt favorable to the ~ 
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•' ' 

party. Pengrove Goa.l cappaey y. PER, 1987 EHB 913. we have reviewed that 

letter yet again in the course of writirxj this Opinion and find nothinq in it 

to cause us to change ..mat we said in our Opinicm and order of May 18, 1990 in 

which we dismissed this~- Accordingly, ~reaffirm our Opinicm and Order 

of May 18, 1990.1 

AND :tDl, this lOth day of J\.l.ly 1990, up>n reconsideration in the 

instant proceeding of our Opinion and Order dated May 18 1 1990 1 the Opinion 

and Order is affi.ri!Bi as clarifie:i herein and the appeal by JEK at the above 

docket rn1111hp..r is dismisse:i. 

1 In paragtap'l 12 of JEK's Petition, JEK also miscxmstrue:i our 
statement on pages 12 and 13 of our Opinion that J'EK could :oot collaterally 
attack PER's actions in coordinating issuance of a permit far rock umerdrains 
to be located beneath a portion of a municipal solid waste disposal site with 
issuance of a mmrl.cipal solid waste permit for that specific landfill site. 
J'EK mistakenly asserts in Paragraph 12 that~ were tell~ it that it could 
appeal frau oral statements by PER's staff. We were not doin} so. Acoardinq to 
J'EK' s Notice of ~ 1 "on october 13 1 1989 ••• 11 JEK was advised by letter 
fran PER [EKhi.bit F to the aforementioned affidavit] that PER had caopleted 
its revietl Of JEK'S awlication for a permit fOr these rock unde.rdrains 1 rut 
that the permit was forwarded to the PER office which tAlOUld reviet~ JEK's 
application for a municipal solid waste ~t. '!he DER letter went on to say 
the rock urrlerdrain permit would not be " ••• valid until a waste management 
permit is issued by [PER] •11 our opinion stated J'EK took no appeal from this 
letter of october 13 1 1989, so that PER's decision could not be challengej 
collaterally in the instant proceeding. QJr opinion em this point did not· deal 
with oral represerrt:ations by PER personnel, but with this letter. we reaffirm 
that pEitiem, also. 

Finally, in Paragrap:t 17 of its Petition, JEK m:i.surderst:ar our 
Opiniem's abse:rVa.tiem that DER "faxed" a Reply Brief to us em April 12, 1990 
and there was 1'X) oojectian thereto by JEK. JEK's cnmsel states he does not 
object to DER's use of a fax machine to meet a Board ~ deadline and that 
he always extends lawyerly oourt:esies to opposing counsel. we expect OOlU'ISel. 
will continue to extem such courtesies just as we expect courtesy of all 
attorneys appearing before us. we also do not ooject to "faxing" of this 
Brief. we did oot expect to l:Bffle J'EK's COLIDSel with our abse:rVa.tion as to a 
lack of abjection, l'lc:Jwever. JEK did not object to PER's filing of an 
unsolicited Reply Brief with acccnpmying letter and affidavit. It was in the 
ab3enoe of such an oojectian fran JEK to this sutmissian that we ccmsidered 
DER's Reply Brief in prepar~ this opinion. see 1 Pa. Code §35.191. 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
1 01 SOUTH SECOND STREET 

SUITES THREE-FIVE 
HARRISBURG. PA 17101 

717-787-3483 
TELECOPIER: 717-783-4738 

tiJSTANG COAL AND CONTRACTING CORPORATION : . . 

M. DIANESMI 
SECRETARY TO THE 

v. EHB Docket No. 90-113-MJ 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES Issued: July 13, 1990 

Synopsis 

OPINION AND ORDER 
SUR MOTION TO STRIKE 

The Department of Environmental Resources' (DER) Motion to Strike 

Appellant's Pre-Hearing Memorandum is granted where the document submitted 

does not fully meet any of the requirements of the Board's Pre-Hearing Order 

No. 1 and, further, does not inform the DER or the Board of Appellant's 

position. 

OPINION 

On March 13, 1990, Mustang Coal & Contracting Corporation (Mustang or 

Appellant) filed an appeal to this Board from a DER Compliance Order dated 

March 1, 1990 in connection with Mining Permit Number 17890106, issued to 

Mustang for a surface mine in Woodward Township, Clearfield County. The 

Compliance Order cited Mustang for allegedly conducting surface mining beyond 

the bonded area, in violation of §4(a) of the Surface Mining Conservation and 

Reclamation Act, Act of May 31, 1945, P.L. 1198 as amended, 52 P.S. §1396.4. 
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The Board thereafter issued a Pre-Hearing Order No. 1 dated March 20, 

1990. P,re-Hearing Order No. 1 required Mustang to file a Pre-Hearing 

Memorandum with the Board on or before June 4, 1990. This order required the 

following: 

A. Statement of facts each party intends to prove. 

B. Contentions .of Jaw and detai.led cjtatjons to authorities 

inclydjng specific sections of. statutes. regulations, etc. 

relied upon. 

C. Description of any scientific tests relied upon by any 

party and summary of testimonY of experts. 

D. Order of witnesses. 

E. List documents sought to be introduced into evidence, copies 

of whjch shall be attached ... 

(Emphasis added) 

On June 5, 1990, the Board received a one and one-half page document 

purporting to be Mustang's "Pre-Hearing Memorandum." The memorandum does not 

set out any facts as required by Section A of Pre-Hearing Order No. 1, except 

to indicate that Mustang is "engaged in the business of mining coal under the 

Clean Streams Law, Act of June 22, 1937, P.L. 1987, as amended, 35 P.S. §691.1 

.e1 .u.Q.... ("Clean Streams Law") and was authorized to continue to mine under 

Surface Mining Permit No. 17890106." 

Its response to Section B of Pre-Hearing Order No. 1 is to state as 

follows: "Mustang Coal & Contracting Corp. did at all times mine in 

accordance with the laws and statutes of the Commonwealth of Pennsylvania and 

the Clean Streams Law." This is Mustang's complete response to a requirement 

that the appellant set out its "contentions of law and detailed citations to 
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authorities including specific sections of statutes, regulations, etc. relied 

upon. 11 

As a response to Section C of the order, Mustang states that it "did 

mine and reclaim areas which Mustang was authorized to mine and reclaim as per 

surveys done on Wednesday, March 8, 1989, by Ronald Lobb Associates, and 

survey done on September 6, October 18, November 16, and December 12, 1989 by 

Hess & Fisher Engineers, Inc. Mustang Coal & Contracting Corp. did at all 

times mine within it's [sic] permit boundaries." There is no summary of 

expert testimony beyond this flat statement. 

Mustang has complied with Section D by submitting an order of 

witnesses as required. 

In response to Section E, Mustang states, "Copies of the deeds of 

Subject Properties and Adjoining Properties attached, Copies of Surveys are 

attached to this Memorandum." Attached to the memorandum are copies of the 

following: a deed, part of a tax map, part of a topographical map, a map 

prepared by Hess and Fisher Engineers, Inc., and a March 27, 1989 letter from 

Ronald Lobb Associates to John Varner at PER's Bureau of Mining & Reclamation 

Permit & Technical Services Sect ion referencing "SMP 17823174-Chandler Op. •• 

and indicating an incomplete survey. There is no attempt to relate any of 

these documents to the case at issue. Some of them are documents introduced 

in another Mustang case at Docket No. 89-494 and deal with Surface Mining 

Permit No. 17823174, a different permit. 

It has been and is the position of the Board that the purpose of the 

Pre-Hearing Memorandum is to "flesh out" the appeal and to tell the Board what 

evidence will be presented by the appellant. Mid Continent Insurance Co. y. 

Commonwealth of Pennsylvania. PER, 1989 EHB 1299. DER properly points out 
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that the pauci'tJ sf information in Mustang's Pre-.Hearing Memorandum makes it 

very difficult for DER to prepare its P·re..;Heari:ng 'Memorandum and its case for 

trla1. - This Board has held 'that sancti:ons may be imposed under Z5 Pa.Code 

§21.124 ·f·or a party'·s non-compli-ance with Pre-Hearing Order No .• 1. ·tnd 

·cont1:nent .Insurange, mtl· .We will in consider-ation of all Qf the above 

enter this o-rder. 

;O'R:D E:R 

·AND ·NOW, this 13th da; -of July, 1990, DElR1 s Motion to Strike 

Appell ant's Pre-Hearing •Memorandum is ·granted and the document purporting to 

be Appellant's Pr,e-Hearing -Memorandum is stricken. Appellant is directed to 

file a ~new Pre-Hearing ·Memorandum with thi:s Board •not later t·han August l, 

199tl. Tillis :P.re-:Heari:ng 'Memorandum shaH comply fully -with P-re-'Heartng Order 

:No. 1 as explained above. The Appellant s'ba11 'be :barred from offering any 

-evidence ·or testimony not s·pelled out i·n its new 'Pre-'Heartng Memorandum_. The 

Appellant is spectftcany dtrected to ·paragraph 5 o.f Pre .. Hearing Order 'No .• 1 

and l·s ·cauti~oned that appropriate sanctions will be invoked for failure to 

comply fully -with P·re-Hearing Order No. 1 and this order. 

DATID: Juay 13, 1990 

cc: Bureau -of Litigation 
t :tbrary: !Brenda 'Houck 

rm 

1For tbe !C-nwealtb, :OER: 
:~urt >Wei·st, 1Esg. 
;Oentr.a~ 'Regiion 
:f\or ,Appe1 1ant:: 
'P.eter R. Swistock,, Jr., ~President 
'Mustang Coa1 & Cont,ract 1,ng Corp. 
Houtzdale, PA 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
101 SOUTH SECOND STREET 

SUITES THREE-FIVE 
HARRISBURG, PA 171 0 1-() 1 05 

717-787-3483 
TELECOPIER 717-783-4738 

M. DIANE SMITr 
SECRETARY TO THE 80 

JAMES E. MARTIN EHB Docket No. 84-028-G 

v. 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

. . 

. . 
: Issued: July 17, 1990 

OPINION AND ORDER SUR 
SUPPLEMENTAL APPLICATION FOR 

AWARD OF ATTORNEYS FEES AND COSTS 

By Maxine Woelfling, Chairman 

Synopsis 

The Board awards an appellant $4,889.37 in attorneys fees and costs 

under the Act of December 13, 1982, P.L. 1127, as amended, 71 P.S. §2031 et 

seq. (the Costs Act). Having previously determined appellant was the prevail­

ing party and that the position of the Department of Environmental Resources 

(Department) was not substantially justified, the Board ordered appellant to 

submit additional information relating to his net worth and the amount of fees 

and costs. The Board holds that net worth must be determined as of the date 

of the adversary adjudication- i.e., the date of issuance of the compliance 

order - and that based on the minimal requirements of the Costs Act and the 

regulations adopted thereunder, appellant's statement of net worth established 

that he was eligible for an award of attorneys fees and costs. The Board then 

calculated the award based on the statutory compensation rates for attorneys 

and consultants. 
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OPINION 

The matter presently before the Board stems from three appeals by 

James E. ~Martin of .comp1iance orde,rs 'relating to surface mtning operations 

conducted by Martirn under autho:rity of Mine Drafnage Permit Nos. 3574SM14 and 

3578BC1'6. The procedural history of these appeals was detailed in James E. 

M.arti.n v. DER, 1~8:9 EHB 821, wherein the Board ev.aluated Martin's c1aim fo:r 

attorneys fees and costs under the Costs Act. The Board rejected Martin' .s 

app 1 ication for attorneys fees at Docket No. 83-:121-G because the Department''s 

adjudication was initiated prior to the .effective date of the Costs Act .and 

rejected his claim for attorneys fees at Docket No. 84-016-G because Martin 

was not the prevailing party. Although the Board d.etermined that Martin .was 

the prevailing party at Docket No. 84-028-G, it held that it could not, at 

that time, award fees and costs to Martin because he had failed to submit a 

statement of net worth in conformity with 4 Pa.Code §§2.6 and 2.7(c) and had 

failed to submit detailed contemporaneous records of time spent by his counsel 

on the appea 1 as requir.ed by 4 Pa.Code §2.5(b). Rather than reject Martin's 

application, the Board directed Martin to submit, on or before August 25, 

1989, the ne.cessary information to cure these deficiencies. 

On August 25, 19891 in response to the Board's ruling, Martin 

submitted stateme.nts showing the net worth of Mr. Martin individually and 'Mr. 

and Mrs. Martin jointly (Ex. A); copies of all original itemized billings 

from counsel to Martin with an accompanying affidavit and calculation in 

support of the fees requested (Ex. B); and documents relating to billings for 

engineering consulting fees related to Martin's appea 1. Finally, Martin 

certified that, with respect to Exhibit A, "the net worth shown for him 
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individually, and for he and his wife jointly, would be substantially 

unchanged dating back to the time of the original application for award of 

attorneys fees in this matter." 

The Department responded to Martin's submission by letter dated 

September 25, 1989. The Department contended, inter alia, that since this 

adversary proceeding was commenced in 1984 when Martin appealed the 

Department's compliance order, Martin had to demonstrate his financial 

eligibility as of that time and that Martin had not done so because he failed 
' 

to submit sufficient information for the Department to make this 

determination.! 

Section 3(a) of the Costs Act provides that 

(a) Except as otherwise provided or prohibited 
by law, a Commonwealth agency that initiates an 
adversary adjudication shall award to a prevail­
ing party, other than the Commonwealth, fees and 
other expenses incurred by that party in 
connection with that proceeding, unless the 
adjudicative officer finds that the position of 
the agency, as a party to the proceeding, was 
substantially justified or that special circum­
stances made an award unjust. 

In order to receive an award, a party must, according to §3(b) of. the Costs 

Act, submit an application which includes this information: 

(1) A showing that the applicant is a pre-
vailing party and is eligible to receive an award 
under this section. 

1 On October 26, 1989, the Department sent a letter to this Board 
requesting that the Board review the Department's letter of September 25, 
1989, and advise the parties whether the Board would require Martin to furnish 
additional information to the Department. The Board notified the Department 
in an October 30, 1989, letter that it would make its decision based upon the 
information Martin had submitted on August 25, 1989. The Board, and not the 
Department, makes a determination as to whether an award of attorneys fees is 
appropriate. 
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(2) A clear statement of the total amount 
sougWt, including,: 

(i) an itemized 1 ist of fee:s fro111 any 
a·ftoY.'iiey, a·gent· of E!xp~ff w'itnesis; r~p·re'seht­
ing or appearing in behalf of the party; 

( i i) the actu,al time ex'pend~d; by such 
a:g~nt or expert witness; and 

( i i i ) the rate at wh i'ch· the fee·s and 
other expenses were computed·. 

(3). An allegation that the position of the· 
Conunoi1wealth agency was not substantially 
justified. 

"Party" is defined in §2 of the Costs Act as: 

A party, as defined in 2 Pa.C.S. §101, which 
is an in'd'ividual 1 partnership, corporati·OJf, 
association or public or private organization 
other than an ag·ency. the term does not include: 

( 1) Any ind-:iv i dual. whose net worth: 
exceeded $500.000 at -the time' :tile. ardver'sary 
a:dJttd'ication was. fnitiated and. ariy sole owner 
of an unincorporated business, or anv partner­
s-hip·; corporation ... as.sociatton,.or orqaniiati'oTI 
whose net worth exceeded $2,000;000 at the 
time tfre adversary adJudication was initiated •.. 

(2} Any sole owner of an u'ilincorporated' 
business, or any partnership, corporation, 
association or organization having more than 
250 emp 1 oyees at the time· the adversary 
adjudication was initiated. 

(3) Any party represented by counsel paid, 
dir~ctlyor indirectly, in whole or in part, 
by an appropriation, grant, subsidy or loan 
made by the state, local or federal government. 

(emphasis added) 

See' also, 4 Pa.Code §2.6(d). Martin has sought his award under the criteri'a 

articulated in subsection (1) of the definition of party. Consistent with the 

reqi.tire'iiierits of the Costs Act and 4 Pa.Code §2.6(c), Martin was required' to· 
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submit a statement of his net worth at the time of the initiation of the 

adversary adjudication - i.e, December 28, 1983, the date of issuance of the 

compliance order appealed at Docket No. 84-028-G.2 

Paragraph 4·of Appellant's Supplemental Submittal of Attorneys Fees 

and Costs states: 

With respect to Exhibit "A" (the statements of 
net worth), Martin further certifies that the net 
worth shown for him individually, and for he and 
his wife jointly, would be substantively 
unchanged dating back to the time of the original 
application for award of attorneys' fees in this 
matter. 

(emphasis added) 

The original application for award of attorneys fees was filed by Martin on 

May 12, 1986; Paragraph 4 of that application stated 

Appellant is an individual whose net worth is 
now and was at the time each adversary ad.judica­
tion was initiated by the Department less than 
Five Hundred Thousand ($500,000.00) Dollars. 

(emphasis added) 

Taking these two statements together, we must conclude that Martin's submittals 

relate to his net worth at the time the Department initiated the adversary 

adjudication. 

Next, we must determine whether Martin's supplemental statement of 

net worth was in accordance with 4 Pa.Code §2.6(c). That regulation states: 

(c) Each applicant shall provide a statement 
showing the net worth of the applicant. The 
statement may be in any form convenient to the 
applicant that provides full disclosure of assets 
and liabilities and is sufficient to determine 
eligibility under this subchapter. The net worth 

2 The Department appears to contend that the date Martin filed his notice 
of appeal is the operative date. However, the order, and not the notice of 
appeal, is the adversary adjudication. 
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statement shall be made available only to the 
adjtudicative officer and the Commdhwea lth agency· 
ex~ept when an appeal is taken, in.which case the 
net worth statement shall be included in the 
re·cord of the proceeding in which an award is 
SOU9ht. 

(~fuphasis added) 

Thus, our first task is to ascertain whether Martin's submittal establishes a 

net worth of less than $500,000. 

The only indication df how net worth i'S to be calculated under the 

Costs .f\ct is in 4 Pa.Code §2.6(c), which prescr1b'es that the net worth state­

ment "may be in anv form convenient to the applicant that provides fun 

disclosure of assets and liabilities sufficient to determine eligibility ••• " 

(emphasis added). The findings and purposes of the Costs Act are articulated 

in §1: 

(a) The General Assembly finds that certain 
individuals, partnerships, corporations and labor 
and other organizations may be deterred from 
s.eeking review of, or defending against, 
unreasonable action of administrative agencies 
because of the expense involved in securing the 
vindication of their rights in administrative and 
review proceedings. 

(b) The General Assembly further finds that 
because of the greater resources and expertise of 
the Commonwealth, the standard for an award of 
fees against the Commonwealth agencies should be 
different from the standard governing an award 
against a private litigant in certain situations. 

(c) It is therefore the intent of the General 
Assembly to: 

(1) Diminish the deterrent effect of seek­
ing review of or defending against administra­
tive agency action by providing in specified 
situations an award of attorney's fees, expert 
witness fees and other costs against the 
Commonwealth. 

(2) Deter the administrative agencies of 
this Commonwealth from initiating substantially 
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unwarranted actions against individuals, 
partnerships, Gorporations, associations and 
other nonpublic entities. 

(emphasis added) 

Interpreting the statement of net worth requirement under the Costs Act in 

light of these statutory purposes leads us to a conclusion that the type of 

information which would satisfy 4 Pa.Code §2.6(c) is rather simple and 

straightforward. 

Martin has submitted a notarized statement setting forth a recitation 

of the assets and liabilities of James E. Martin, individual, and the assets 

and liabilities of James E. and Mary E. Martin, husband and wife. Martin has 

individual liabilities of $3,913,564.62, with only $5,000 in assets to offset 

them.3 The Martins jointly have assets of $635,757 and liabilities of 

$408,211, leaving a net worth of $227,546. 

The Department argues that it is not possible to determine Martin's 

net worth for 1984,4 without certain other financial documentation, 

including inter alia, 1984 tax returns, a copy or face value of investment 

instruments, a valuation of his personal residence, the 1984 value of two 

partnership shares held by Martin, and a valuation of his personal property 

and business and personal vehicles. The Department also asserts that Martin's 

statement of net worth should have been attested to by a certified accountant. 

3 This asset is 1.729 acres of land in Boggs Township, Armstrong County. 
It has a handwritten notation of "-$5,000" after it in Martin's statement of 
net worth. 

4 As we have previously explained in Footnote 2, 1983 was the year the 
order was issued and, therefore, when the adversary adjudication was initiated 
against Martin. 
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What the Department urges - essentially a detailed financial a.udi-t ... 

is inconsistent with §1 of the Costs Act in that the private litigant is again 

placed in a disadvantageous positi'on by having to secure professiona 1 s,ervi:~e's, 

at its' expense tQ prepare and s.ubmit such information. That wa;s never the· 

intent of the· Cost,s Act. These concerns were ev5dent in the rulemaking_ 

proceeding for the regu 1 at ions imp 1 ement i ng the Costs Act. The. preamb.le. to 

the proposed regulations declared at 13 Pa •. B. 3320. (Oct. 29, 1983) that 

The regulatio.ns provide that the eligibility 
for prevailing party awards based on the amount 
of assets he 1 d or persons employed s.ha 11 be 
determined based on detailed exhibits prepared by 
the applicant and submitted to the adjudicative 
officer. 

Consistent with this declaration, the proposed 4 Pa.Code §2.6(c) at 13 Pa.B 

3322 (Oct. 29, 198:3) provided: 

Each applicant shall provide a detailed ex­
hibit showing the net worth of the applicant. 
The exhibit must provide full disclosure of 
assets and liabilities and be sufficient to 
determine eligibility under this subchapter. Net 
worth ex hi bits sha 11 be inc 1 uded in the record of 
the proceeding in which an award is sought. 

However, on November 3, 1983, these proposals were disapproved by the 

Independent Regulatory Review Commission (IRRC)5 because the detailed 

informational requirements of the proposed regulations were inconsistent with 

the purpose of the Costs Act. The final regulations, including 4 Pa~Code 

§2.6(c), were revised in response to the concerns expressed by IRRC, 14 P~.B. 

. 5 IRRC reviewed the proposed regulations pursuant to its mandate in the 
Regulatory Review Act, the Act of June 25, 1982, P.L. 633, as amended, 71 
P.$.§745.1 et seq. 
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1707 (May 19, 1984), and eliminated detailed requirements relating to net 

worth. Thus, the interpretation urged by the Department is inconsistent with 

the regulation at 4 Pa.Code §2.6(c). 

Turning now·to Martin's statement of net worth, he has indicated 

individual liabilities in excess of $3 million and assets of approximately 
-

$5000. Even aggregating this with his net worth jointly with Mrs. Martin, it 

does not require a degree in higher mathematics to determine that his net 

worth is less than $500,000.6 Consequently, we conclude that Martin meets 
' 

the net worth requirements of the Costs Act.7 

Next, we must calculate the amount of the award. Counsel for Martin, 

in compliance with the Board's order, submitted detailed, contemporaneous 

invoices, with notations as to what time was to be attributed to Docket No. 

84-028-G, as Martin had related matters pending at Docket Nos. 83-121-G and 

84-016-G, and where it was impossible to attribute the time to any one of the 

three docket numbers, time was divided by three. Counsel also summarized the 

6 The Department asserts in its September 22, 1989, letter that it has 
additional information regarding Martin's financial condition which it 
acquired as a result of Martin's assertions that he could not pre-pay civil 
penalty assessments in appeals docketed at Nos. 88-365-W through 88-373-W. 
Obviously, that information is not of record here and relates to a different 
period of time. Also, all of the Department's assertions relate to 1984 
valuations of debts and assets, which are not relevant because the adversary 
adjudication at issue here was initiated in 1983. Furthermore, for the 
reasons set forth in the succeeding footnote, we do not believe that our task 
here is to engage in a detailed audit of Martin's financial condition. 

7 In doing so, however, we must emphasize that it is our view that the 
Costs Act does not mandate us to perform a detailed financial investigation; 
indeed, we must assess eligibility on the basis of the applicant's statement, 
for reopening the record is only authorized where additional information on 
fees and expenses and their reasonableness and necessity is required to reach 
a determination. 4 Pa.Code §2.14. Protracted litigation concerning 
eligibility for fee awards was never the intent of the statute. See §3(c} of 
the Costs Act. 
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a,ttorneys fees related to Docket No. 84-028-G as $4,465.50 ( 68. 7 hours at 

$S5"/hour) plus expenses of $161.56, for a total o·f $4,627 .06. S·ince these 

fe~s ar;E!f wel r w·ithin tne allowable rates' irt the costs Act, B we hold that 

Marti'ti is efltitTed to an award of $4,627.06 in alttdrfleys fees. 

The' statu·te also authorfzes the award orf expenses for the serv·ices of 

expert witriesses1 necessary for the preparation of a party's case. Martlrfls 

supplemental submittal contains an invoice from H. F. Scott, coTisulting 

eflgfTie~r. That invoice does not differeTit i a tee among the three Martin appea;ls 

peTiding before the· Board, but the supplementa\1 sllbm·ittal includes a statelileTit 

from Martin that nine hours of the consultant's time were attributaole to 

Docket No. 84-028-G. Rather than rely on Martin's representatioTis, we· will 

d~i vi de the number of consultant hours bi Hed by three, s i nee the matters were 

consolidated. The consultant billed 18 hours of his time at $40· per hour, so 

we wilT allow six hours for Docket NO. 84-028-G. But, as for calCulating the 

amount of the award attributable to expenses for expert witnesses, §·2 of the 

Costs Act requires us to calculate it at a rate not to exceed "the highest 

rate of ccnnpensation for expert witnesses paid by the agency involved." the' 

statement of policy for implementation of the Costs Act states at 4 Pa.Code 

~2.17 tnat "If a rate of compensation for expert witnesses has not been 

established by an agency, the rate should not exceed Step H of Pay Range 53 of 

the Comnionwea lth 's Standard Pay Schedu 1 e S-1.'' Taking offici a 1 notice of the 

Official Commonwealth Pay Schedules pursuant to 25 Pa.Code §21.109, we fi~d 

.... 8 The definition of "fees and expenses" in §2 of the Costs Act, 71 P.S. 
§2032, generally limits attorneys fees to a rate of $75 per hour. Martin has 
sought a rate of $65 p'er hour and we wi 11 not consider a higher rate. 
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that the appropriate rate of compensation is $29.41 per hour.9 Multiplying 

that rate by six hours leads to a total of $217.64 for expert witness fees. 

The consultant also claimed $134 in associated expenses, a $614.40 service 

charge and $70 for updating his bill. We will disallow the service charge and 

charge for updating the bill, for there is no authority for awarding such 

costs. This leaves $134 in expenses, which when divided by three, comes to 

$44.67 for expenses. 

Finally, §3(c) of the Costs Act requires the Board to "include 

written findings and conclusions and the reasons or basis therefor" in reach­

ing a determination on an award of attorneys fees and costs. The basis for 

our decision on Martin's request has been set forth in this opinion and our 

opinion at 1989 EHB 821. The following findings are taken from the two 

opinions. 

FINDINGS 

1. James E. Martin is the prevailing party in this matter. 

2. The position of the Department as it related to both that portion 

of the order relating to backfilling and that portion of the order relating to 

violations of 25 Pa.Code §87.97(a) was not substantially justified. 

3. James E. Martin's net worth did not exceed $500,000 at the time 

the Department issued the compliance order which was adjudicated by the Board 

at 1986 EHB 313. 

4. Martin's counsel devoted 68.7 hours to this matter and charged 

$65 per hour for his services. 

9 The Commonwealth pay schedules were substantially revised approximately 
two years ago, subsequent to the adoption of the regulations and policies 
implementing the Costs Act. However, the regulations and policies have not 
been amended. 
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!L Martin's counsel had expenses of $16L56 assotiatedwith th-i-s 

6. In ca.tculaffng ~fs' ofll\ M'arfi'n's corfstrlting engineer fafi'ed t'o 

d:iffere·nfiate· amorfg· the three appeals; consolidated, for hearing; therefore', the 

atnoLnilf eft hours a~tic expenses· wi'll be divided~ by t'Hree. 

7'. The rate of compensation for Martin' s· consultant sha 11, irf 

accord;a·rice· w·ith 4 Pa. Code §2 .li, be $'29041 per hdur. 

8. Mart i'rl' S' colisu ltan't devoted siX· hour's fo this~ matter. 

9'. Martin'' s:· consultant had assoCiated expen·ses of $134 for the three 

matters c'onsolidated for/ hearing. 

1:0. rte it her party undu 1 y or unreasoriabl y protracted the res6lut ion of 

the cO'mp'lfarice order iri controversy. 

11.· Martin is entitled to an award of $4,889.37, calculated as 

follows: 

cO $4,4i6;5.56 for attorneys fees; 

b;) $161.56 for the expenses of Martin's counsel;· 

c} $217.64 for consultant fees; and 

d) $44.67 for consultant expenses.-

12. This award does not exceed' the statutory maximum of $10,000. 
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0 R D E R 

AND NOW, this 17th day of July, 1990, it is ordered that James E. 

Martin's petition for attorneys fees is granted and the Department of 

Environmental Resources shall, within 30 days, pay $4,889.37 to Martin. 

ENVIRONMENTAL HEARING BOARD 

~ w~_. LING~ 
Administrative Law Judge 
Chairman 

R~~ 
Administrative Law Judge 
Member 

Administrative Law Judge 
Member 

. 
· istrative Law Judge 

e er 

Member Richard S. Ehmann did not participate in this decision. 

DATED: July 17, 1990 

cc: Bureau of Litigation 
Harrisburg, PA 

bl 

For the Commonwealth, DER: 
Zelda Curtiss, Esq. 
Western Region 
For Appellant: 
Eugene E. Dice, Esq. 
Harrisburg, PA 
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AlOE COAl COMPANY 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARINCi BOARD 
101SOUTHSECONDSTREET 

SUITES THREE-FIVE 
HARRISBURG. PA 17101 

717-787-3483 
TELECOPIER, 717-783-4738 

M. DIANESMITI 
SECRETARY TO THE BC 

v. EHB Docket No. 86-633-E 

COMMONWEAlTH OF PENNSYlVANIA 
DEPARTMENT OF ENVIRONMENTAl RESOURCES Issued: July 17, 1990 

A D J U D I C A T I 0 N 

By Richard S. Ehmann. Member 

Synopsis 

Aloe Coal Company ("Aloe") has standing to appeal a surface mining 

bond forfeiture by the Commonwealth of Pennsylvania Department of 

Environmental Resources ("DER"), where Aloe's role is not that of the surface 

miner but, rather, is guarantor to the surety company which issued these 

bonds. 

Aloe has failed to prove DER negligent in its investigation of 

the relationship between Black Carbon Fuels, Inc. ("BCF") and General Mines, 

Inc. ("General") and its owners and officers at the time DER issued BCF its 

permit. Aloe has also failed to show that, even if DER's investigation was 

inadequate to the point that a proper investigation would have caused DER 

to deny BCF's permit application, this inadequacy creates a defense to 
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forfeiture for a: surety which 1} d'id~ not as,sume that role unti·l many months 
', 

af.ti'er DER fssued' the surface/ mining permit and' 2) failed to produce any 

evidence of fraudUlent concealment thereof by DER! •. 

Batkgrouna 

On November 14', 1986, AToe filed a Noti'ce of Appeal with this; Board 

challeng·ing the D~R's October 9, 1986 forf'eiture of two surety bonds posted by 

Aetna Casualty and· Surety Company ("Aetna·") for· BC'F' s su.rfa·ce coal mtrfe. Aloe 

was guarantor of the forfeited' bo·nds. the bonds: were decla·red forfeited: after 

BCF faHed to reclaim the mine site located in Smith Townsh·ip, Wash~ing•ton 

County'. 

There is a long and confu,sed procedu.ral history of DER's unsuccessful 

requests for sumary judgment in this case which is set forth at leng·th in 

Board Chairman Woelfling's Optn.ion and Order thereon issued on June 30, 1989. 

(A]oe Co.al. company v .. PER, 19S9' t:HB 157). Rather than repeating it, we 

incorporate that recitati:on of the appeal's procedural history herein by 

reference. 

After denying this II!O~ion, we scheduled this matter for a h.earing on 

October 6, 1989·. On September 27, 1989, the parties filed a Joint Motion 

To Submit Case On Stipulated Facts. We cancelled the hearing on this matter 

and granted this Mot ion in our Order of October 5 ,. 1989. Thereafter, the 

parties filed their stipulation and respective briefs. on April 2, 1990,,this 

matter was reassigned to Board Member Richard S. Ehmann. 

Aloe's Brief concedes the fact that BCF failed to reclaim the mine 

site. Aloe taises only one issue in its Brief. It says DER is precluded from 

forfeiture of the bonds under the principle that the surety is discharged of 

its tlbl igation to OER where DER acts prejudicially to the surety's rights, 
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and, in turn, the guarantor of the surety (Aloe) is likewise discharged. 

Specifically Aloe urges a connection existed between BCF's officers and 

officers of General, and DER was negligent in its investigation of this 

connection and the fact that DER had previously forfeited surface mining 

bonds of General, so that DER should have refused to issue the authorizations 

to mine for which the Aetna bonds were posted. Since a party is deemed to 

have abandoned the contentions not raised in its Post-Hearing Brief (~ 

Strike Coal Company et al. y. Commonwealth. PER, 119 Pa.Cmwlth. 440, 547 A.2d 

447 (1988)), this is the sole issue for us to address at this time. 

FINDINGS OF FACT 

1. The Appellee is DER, which is the agency of the Commonwealth 

authorized to enforce and administer the Surface Mining Conservation and 

Reclamation Act, Act of May 31, 1945, P.L. 1198, a1 amended, 52 P.S. §1396.1 

n ~ ("SMCRA"); the Clean Streams Law, Act of June 22, 1937, P.L. 1987, ll 

amended, 35 P.S. §691.1 et ~ ("CSL"); the Administrative Code, Act of April 

9, 1929, P.L 177, n amended, 71 P.S. §510-17 ("Administrative Code") and the 

Rules and Regulations adopted thereunder. 

2. The Appellant is Aloe, a Pennsylvania corporation. (Aloe's Notice of 

Appeal) 

3. BCF operated a surface mine on the Toth Farm in Smith Township, 

Washington County ("Toth mine site") under authorization of Mining Permit No. 

63840103 (Stipulation No. 1). 

4. DER issued Surface Mining Permit No. 63840103 ("SMP") to BCF on 

January 1, 1985, allowing BCF to begin mining activity on 19.2 acres of the 27 
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a<: res covered by the permit. · BCF submitted the app 1 icat ion for the SMP to the 

Department on April 30, 1984. A copy of'M1ning Permit No. 63840103 is 

attached as Exhib.it No. 1 (Stipulatio.n No. 2).1 

5. The Depal"tment issued Mining Permit No. 63840103 pursuant to BCPs 

submissio.n of a s\Jrety bond issued by Seaboard Surety Company, Bond No. 

947166, in the amount of $33,800.00. A copy of 8ond No. 947166 is attached as 

Exhibit No. 2. {Stipulation No. 3} 

6. On October 15, 1985, 'BCF submitted an additional surety bond written 

by Aetna, Bond Nb. 3Sl00189919BCA {"Aetna Bond No. 1"), in the amount of 

$11,000.00 in order to upgrade 5.5 acres from support area to mining area .. 

OER accepted this bond, and issued authorization to mine No. 63840103-0l(C) on 

November 1, 1985 to reflect the upgrading of the 5.5 acres. A copy of Aetna 

Bond No. 1 is attached as Exhibit No. 3. A copy of Authorization to Mine No. 

63840103-0l(C) is attached as Exhibit No. 4. (Stipulation No. 4) 

7. On or about October 15, 1985, BCF submitted to DER a surety bond 

issued by Aetna, Bond No. 3Sl00201806BCA ("Aetna Bond No. 2"), in the amount 

of $33,800.00 as a replacement for Seaboard Surety Company Bond No. 947166. 

(Stipulation No. 5) 

8. On January 13, 1986, DER accepted the replacement bond and issued 

Authorization to Mine No. 63840103-0I(C)2, noting that Aetna Bond No. 2 

lrhe facts in the Joint Stipulation of Facts filed by the parties comprise 
the basis for most of our findings of fact. Where an Exhibit is referenced 
herein,as attached, the reference is to an Exhibit attached to the Joint 
Stipulation of Facts. In that document, Aloe and OER agreed that the exhibits 
attached thereto were authentic and that the Board could rely thereon. 
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replaced the Seaboard Surety Company Bond. A copy of Aetna Bond No. 2 is 

attached as Exhibit No. 5. A copy of Authorization to Mine No. 

63840103-01(C)2 is attached as Exhibit No. 6. (Stipulation No. 6) 

9. Aloe was the guarantor of both Aetna Bonds Nos. 1 and 2. 

(Stipulation No. 7) 

10. Aetna Surety Bonds Nos. 1 and 2 were signed on behalf of BCF by Ruth 

E. Sobotka as President; Sobotka's signature on each bond was witnessed by 

Michael Berresford, Vice-President of BCF. (Stipulation No. 8) 

11. BCF's application for a surface mining operator's license renewal, 

signed on October 10, 1985, listed Ruth Ellen Sobotka as the President of BCF 

and Michael B. Berresford as the Vice-President of BCF. OER initially 

received the license application on October 16, 1985. A copy of this 

application is attached as Exhibit No. 7. (Stipulation No.9) 

12. Section 10 of the License Application (Exhibit No. 7) required the 

applicant to identify any mining operations in which any of the owners or 

officers which were identified in Section 8 are or had been involved. The 

response to this Section in BCF's License Renewal Application was "N/A." 

(Stipulation No. 10) 

13. Under Section 3.5 of its application for a surface mining permit for 

the Toth Mine Site, BCF was required to: 

Identify any State or Federal mining permit or bond 
in .the last five year period prior to the date of 
submission of this application that the applicant or 
any related party had suspended, revoked or forfeited. 
(Note: Any related party is any partner, associate, 
officer, parent corporation, subsidiary corporation, 
affiliate or persons under common control with the 
applicant, contractor or subcontractor.) 

BCF responded to Section 3.5 as follows: ••rhe applicant has not previously 
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qppducted surf~c:e mining operations." A copy of Module 3 of Ute permit 

a,pplic~tion, ct;)nt9ir:lin~ Se.ction 3.5, and BCF's responses thereto is attached 

as Exhibit No .. 8. (Stipulation No. 11) 

14. Under Section 3.2 of its application for a surfa.ce mining permit for 

tb.e Toth Mine Si~e, BCF 1 isted .Barbara J. Petracc:a as the President and 

~~cretary,-Treasurer of the corpo.rati.on (Exhibit No. 8}. (Stipulation No. 12) 

15. An appli(l:ation to exc~ed weight and si;2:e limits submitted by BCF to 

PennDOT was signed on March 8, 1985 by Lloyd Berresford, Vice-President. A 

cqpy of this application is attached as Exhibit Ne. 9. (Stipulation No. 13) 

16. .A letter from the federal Mine Safety and Health Administration, 

dated February 26, 1985 and addressed to Barbara J. Petracca, President, Black 

Cafbon Fuels, In~., noted a courtesy topy was sent to "L. Berresford, 

Superintendent." A copy of this letter is attached as Exhibit No. 10. 

(Stipulation No. 14) 

17. Inspection reports fro111 the Mine Safety and Health Administration 

state that they were served to "Thomas Berresford (Mine Foreman)." Copies of 

these reports are attached as Exhibit No. 11. (Stipulation No. 15) 

18. A l.etter from the Mine Safety and Health Administration, dated March 

4, 1985., was sent to Lloyd Berresford, Superintendent, Black Carbon Fuel, Inc. 

A copy of this letter is attached as Exhibit No. 12. (Stipulation No. 16} 

19. Lloyd w. Berresford, Jr. sent several letters containing royalty, 

checks from BCF to Edward J .. and Olga K. Toth, the owners of the Toth Farm. 

Copies of these letters are attached as Exhibit No. 13. (Stipulation No. 17) 

20. An. invoi.ce from Walter N. Heine Associates, dated November 6, 1985, 

w..as sent to Lloyd W. Berresfo.rd, Jr., Lo-Mar Enterprises, Inc. and/or Barbara 
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J. Petracca, President, Black Carbon Fuels, Inc. A copy of this invoice is 

attached as Exhibit No. 14. (Stipulation No. 18) 

21. DER had no knowledge of, nor did it ever see, any of the documents 

referred to in Findings of Fact 14 through 19 until the parties commenced 

preparation of this set of Stipulations in October of 1989. (Stipulation No. 

19) 

22. Lloyd W. Berresford was the President of General. (Stipulation No. 

20) 

23. General was the permittee of a surface coal mining operation located 

in Darlington Township, Beaver County, which operated under Mine Drainage 

Permit No. 31765Ml2 and Mining Permit No. 1710-1 (the "Darlington Mine"). 

(Stipulation No. 21) 

24. An August 21, 1978 DER inspection report of the Darlington Mine lists 

James and Michael Berresford under "Company Officials Contacted" and lists 

"Superintendent" under "Title." A copy of the report is attached as Exhibit 

No. 15. (Stipulation No. 22) 

25. DER inspection reports of the Darlington Mine, dated June 28, 1977, 

September 19, 1977 and November 11, 1977, identified Mike Berresford under 

"Company Official Contacted" and list his title as "Foreman." Copies of these 

reports are attached as Exhibit No. 16. (Stipulation No. 23) 

26. On June 4, 1979, DER declared the bonds for the Darlington Mine 

forfeited because General had abandoned the mine and failed to timely reclaim 

it. (Stipulation No. 24) 

27. Violations at the Darlington Mine were outstanding from September 

1978 until at least 1985. (Stipulation No. 25) 
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28. On September 30, 1979, OER issued a Cessation Order to General 

bE!c~use it was mining coal without a license at the Darlington Mine. A copy 

of the Cessation Order is attached as Exhibit No. 17. (Stipulation No. 26} 

29. An application for a surface mining operator's license submitted to 

OER by General in January 1977 identified Ruth E. Berresford as the 

Secretary-Treasurer of General. A copy of this application is .attached .as 

Exhibit No. 18. (Stipulation No. 27) 

30. A 1 oe contends that Ruth E. Sobotka is the married name of Rut.h 

E. Berresford. However, DER's files list both Ruth F. Berresford and Ruth E. 

Berresford as the Secretary/Treasurer of General and Ruth E. Sobotka as the 

Assistant Secretary and President of BCF. Documents received by DER on orr 

about November 6, 1989 from the United States Bankruptcy Court, N.D. Ohio, 

confirm that Ruth E. Berresford was also, or formerly, known as Ruth E. 

Sobotka. A copy of the Bankruptcy Court document is attached as Exhibit No. 

19. (Stipulation No. 28) 

31. Section 10 of BCF's application for a surface mining operator's 

license renewal for 1986 required BCF to identify any mining operations in 

which any of its owners or officers are or had been involved. BCF did not 

identify General in Section 10 of its application to renew its Surface Mining 

Operator's License (Exhibit No. 7). (Stipulation No. 29} 

32. Section 3.5 of the original application for the Toth Mine SMP 

required BCF to: 

Identify any State or Federal mining permit or bond 
in the last five year period prior to the date of 
submission of this application that the applicant or any 
related party had suspended, revoked or forfeited. 
(Note: Any related party is any partner, associate, 
officer, parent corporation, subsidiary corporation, 
affiliate or persons under common control with the 
applicant, contractor or subcontractor.) 
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,I 

BCF did not identify General under Section 3.5 of its application for a 

Surface Mining Permit for the Toth Mine site (Exhibit No. 8). {Stipulation 

No. 30) 

33. On December 11, 1985, OER received a letter dated December 10, 1985 

from Elizabeth P. Muth of Aetna stating that Aetna wished to be relieved of 

its liability for Aetna Bond No.2 and requesting that the Department return 

the bond. A copy of this letter is attached as Exhibit No. 20. {Stipulation 

No. 32) 

34. Subsequent to Aetna 1 s request, BCF submitted an amended Surety Bond 

Endorsement to DER. The amendments were initialed by Ruth Sobotka, Principal, 

and by Paul E. Cruciani, Surety, and were dated December 16, 1985. BCF 

instructed DER not to return Aetna Bond No. 2. {Stipulation No. 33) 

35. A chronology of the events surrounding the submission and acceptance 

of Aetna Bond No. 2 is contained in a memo drafted by John Paone, Mining 

Permit Compliance Specialist for DER. The memo is attached as Exhibit No. 21. 

(Stipulation No. 34) 

36. On January 13, 1986, DER accepted Aetna Bond No. 2 as a replacement 

bond. (Stipulation No. 35) 

37. BCF operated the Toth mine site from January 1985 until somet·ime in 

April 1986. (Stipulation No. 36) 

38. Following an inspection at the Toth mine site on May 5, 1986,. DER 

issued and mailed Compliance Order No. 86G286 to BCF, which noted that BCF was 

violating Special Condition No. 6 of the SMP by having more than one pit open 

at any one time. DER ordered BCF to backfill one of the open pits by May 8, 
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1:986. DER ma i 1 ed Camp l i ance Order No. 86G286 to BCF because no one was 

p,rzesent at the site to accept the order. A copy of Camp 1 i ance Order No. 

86G286 is attached as Exhibit No. 22. (Stipulation No. 37) 

39. After a follow-up inspection of the Toth mine site on May 8, 19.86, the 

OER issued Compliance Order No. 86G289, which cited BCF's failure to comply 

with Compliance Order No. 86G286, in violation of Section 18.6 of the Surface 

Mining ·Act and Section 601 of the Clean Streams Law. Compliance Order No. 

86G289, which was mailed to BCF on May 8, 1986, prohibited BCF from .conducting 

mining activity at the Toth mine site until the violations noted in Compliance 

Order No. 86G286 had been corrected. OER mailed Compliance Order No. 86G289 

to BCF because no one was present at the site to accept the order. A copy of 

Compliance Order No. 86G289 is attached as Exhibit No. 23. (Sttpu~atton .No. 

38) 

40. Following an inspection on June 4, 1986, OER issued Compliance Order 

No. 86G344, mailed to BCF on June 6, 1986, which noted that BCF had caused or 

allowed water to accumulate in the mine pits, thereby creating an unsafe 

condition in violation of Section 4.2(a) of the SMCRA, 52 P.S. §1396.4b(a). 

DER ordered BCF to inunediately begin pumping the accumulated water from the 

pit to an approved treatment pond, where the water was to be treated so that 

it would conform with the effluent limits set forth in 25 Pa.Code §87.102. 

DER set June 30, 1986 as the required abatement date. DER mailed Complia~ce 

Order No. 86G344 to BCF because there was no one present at the site to accept 

the order. A copy of Compliance Order No. 86G344 is attached as Exhibit No. 

24. (Stipulation No. 39) 

41. After a follow-up inspection on July 2, 1986, DER issued and mailed 

Compliance Order No. 86G395 to BCF, citing BCF for failure to comply with 
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Compliance Order No. 86G344; failure to regrade and backfill concurrent with 

mining, in violation of 25 Pa.Code §87.141{c){1); and failure to properly 

handle acid- and toxic-forming spoil, in violation of 25 Pa.Code §87.110. DER 

prohibited BCF from performing further mining activity at the Toth mine site 

until the violations noted in Compliance Order 86G344 were corrected and 

confirmed by the Department. OER also ordered BCF to commence backfilling and 

to proceed in a continuous manner until backfilling was in current status, and 

to'prevent water from coming into contact with acid- and toxic-forming spoil. 

The required abatement date was July 10, 1986. DER mailed Compliance Order 

No. 86G395 to BCF because no one was present at the site to accept the order. 

A copy of Compliance Order 86G395 is attached as Exhibit No. 25. {Stipulation 

No. 40) 

42. To date, BCF has not complied with DER's Compliance Orders Nos. 

86G286, 86G289, 86G344, and 86G395. (Stipulation No. 41) 

43. On August 15, 1986, DER advised BCF of its intent to forfeit the 

surety bonds posted for the Toth mine site. (Stipulation No. 42) 

44. On October 9, 1986, DER declared forfeited Aetna Bond No. 1, in the 

amount of $11,000.00, and Aetna Bond No. 2, in the amount of $33,800.00, as a 

result of BCF's failure to abate the violations noted in DER's compliance 

orders. (Stipulation No. 43) 

45. Aloe filed the present appeal from the October 9, 1986 bond 

forfeiture. (Stipulation No. 44) 

46. On January 9, 1987, DER filed a Complaint in Equity in Commonwealth 

Court seeking reclamation of the Toth mtne site. The Complaint named the 

corporate permittee, BCF, and three officers, Michael B. Berresford, Barbara 

J. Petracca, and Ruth E. Sobotka, as defendants. (Stipulation No. 45) 
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47. On July 7, 1987, the Chief Clerk of the Court entered judgment by 

Dw1ault against .Befendant BCF. A copy of the court's Judgment by Default is 

attached as Exhibit No. 26. (Stipulation No. 46) 

48. On July :24, 1987, the Chief Clerk of the Conanonwealth Court entered 
I: • ' 

Judgment by Default against Defendant Barbara J .. Petracca. A copy of the 

Court's Judgment by Default is attached as Exhibit No. 27. (Stipulation No. 

47) 

49. On October 1, 1987, Commonwealth Court o·rdered Defendants BCF and 

Petracca to commence reclamation work at the Toth mine site. A copy of the 

Court's Order is attached as Exhibit No. 28. (Stipulation No. 48) 

50. On May 2, 1988, the Commonwealth Court found that no reclamation work 

or improvements had been performed at the Toth mine site. The Court held BCF 

and Petracca in contempt of its October 1, 1987 order, imposed a penalty of 

$10,000.00 for their wilful contempt of the Court's order, and imposed an 

additional fine of $100.00 per day if BCF and Petracca did not meet a schedule 

of remedial action. A copy of the Court's decision is attached as Exhibit No. 

29. (Stipulation No. 49) 

51. On April 24, 1989, DER filed a Motion for Summary Judgment against 

Defendant Michael B. Berresford with the Commonwealth Court. (Stipulation No. 

50) 

52. On June 16, 1989, the Commonwealth Court granted OER's Motion for, 

Summary Judgment against Defendant Michael B. Berresford, finding that no 

reclamation work had been conducted at the Toth mine site between May 1986 and 

the present date; that Berresford and BCF removed all equipment from the Toth 

mine site in July'1986, thereby abandoning it; and that the conditions of the 

Toth mine site created a public nuisance. The Court held Michael B. 
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Berresford personally liable for the abandonment of the Toth mine site and 

ordered him to begin reclamation of the site within 20 days. A copy of the 

Court's Opinion and Order is attached as Exhibit No. 30. (Stipulation No. 51) 

53. The conditions at the Toth mine site which constituted public 

nuisances included the following: 

a. A mine pit in which 25 feet of water had accumulated; 

b. A high wall of 35 to 40 feet, of which 15 to 20 feet was above 

the water level in the pit; 

c. An accumulation of garbage and other refuse which had been 

disposed at the site by unknown persons; and 

d. Acid- and toxic-forming spoil material was left in piles on the 

site, where it would come into contact with rain and surface run-off. 

(Stipulation No. 52) 

54. The Toth mine site is situated in a residential area, surrounded by 

more than twenty private homes within 300 feet of the permit area; the mine 

pit and highwall were only 50 feet from the nearest home. (Stipulation No. 

53) 

55. There was open access to the Toth mine site; no fences or other 

barriers prevented access by the public to the dangerous nuisance conditions 

at the site. (Stipulation No. 54) 

56. Because of the dangers to the public posed by the nuisance conditions 

at the Toth mine site, DER awarded a contract on October 18, 1988 for the 

reclamation of the Toth mine site. Notice to proceed with the project was 

issued on November 18, 1988 and actual reclamation work began in February 9, 

1989. The total contract price was $374,936.00. {Stipulation No. 55) 
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57. DER anticipates the reclamation work at the Toth mine site will be 

cQm.,pleted by the end of November 1989. (Stipulation No. 56)2 

DISCUSSION 

The first issue which we face in this matter is whether Aloe has a 

right to bring thb appeal.3 This issue was raised by DER in its Motion for 

Summary Judgment. A surety's right to appeal a bond forfeiture is questio.ned 

by Commonwealth Court in a footnote in Ohio Farmers Insurance Comoany 

v.Coromonwealth. D~R, 73 Pa.Cmwlth. 18, 457 A.2d 1004 (1983). In Board 

Chairman Woelfling's Opinion denying DER's Motion For Summary Judgment, she 

held that Aloe meets the test for having a sufficiently direct, immediate, and 

substantial interest in the DER action to appeal. Del-Aware Unlimited. Inc. 

v.DER et al., 1986 EHB 21. We concur and adopt in full her decision onDER's 

Motion. 

The second issue before us, which neither party has addressed, 

concerns which party has the burden of proof in this appeal. It was DER's 

burden to show that BCF had failed to reclaim its mine sites. Rockwood 

Insurance Company v. DER, 1981 EHB 424. Here, Aloe's brief stipulates that 

BCF failed to reclaim its sites but asserts DER's negligence bars collection 

from the surety. With this stipulation, DER's burden was met. Aloe's 

assertion that DER negligence bars collection constitutes an affirmative 

2A footnote to DER's brief indicates the site reclamation work has been 
completed. 

3There is no record of any appeal by BCF or Aetna from this bond 
forfeiture. 

750 



defense and, as to such defenses, the burden is Aloe's pursuant to 25 Pa.Code 

§21.101. Ohio Farmers Insurance Co. v. PER, 1981 EHB 384; American Casyaltv 

Comoany of Readjng v. PER, 1981 EHB 1. 

Aloe's contentions are based upon the statutory requirements of 

SMCRA and CSL, and rules and regulations promulgated thereunder. Under 

Section 315 of the CSL, 35 P.S. §691.315, and 4(d) of SMCRA, 52 P.S. 

§l396.4(d), PER can require surface miners to post bonds to assure compliance 

with these and other acts regulating various aspects of surface mining. 

Pursuant to Section 4(h) of SMCRA, 52 P.S. §1396.4(h}, DER shall forfeit these 

bonds for noncompliance with this act in any respect for which the bond was 

posted. 

Under Sections 3.l(b) and 3.1(d) of SMCRA, 52 P.S. §§1396.3a(b) and 

1396.3a(d), DER must not issue a mining license or permit to an applicant if 

it finds a person, partner, associate officer, parent corporation, or 

subsidiary corporation, contractor or subcontractor is in noncompliance with 

the act~ or with a permit, order, decree or assessment, or has had its bonds 

forfeited or shows an inability or lack of intent to comply with the act. 

To secure this information, DER's regulations require a permit applicant to 

submit to OER information about the applicant's "compliance history" and the 

compliance history of the classes of parties identified above who are 

"related" to it. See 25 Pa.Code §§87.14, 87.16, 87.17 and 86.37. Nothing in 

the acts or the regulations promulgated thereunder prohibits issuance of 

licenses or permits to an applicant solely because he or she is related to 

such a person by blood or marriage. 

Aloe's contention is not that OER did not try to fulfill its 

obligation under these acts and regulations. Aloe and DER stipulated to facts 
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showing DER did make inquiries of BCF about "compliance histoty" matters and 

Btf' gave DER responses. In retrospect, it is apf;)arent that BCF;' s resp.onses 

were false and mi$leading. Aloe contends more should have bee~ done by DER 

which, 'if done, would have caused denial of this permit. Aloe urges DER 

should have discQvered the connection between the Berresford family, BCF and 

General, and that its negligent failure to do so bars recovery on the bonds by 

DER. 

. We now turn to this defense i tse 1 f. Alioe' s theory is based on the 

premise that, as guarantor to Aetna, Aloe stands i;n Aetna's shoes as to 

assertion of defenses against DER collection from Aetna. DER does not dispute 

the validity of this premise. 

A 1 oe' s argument fails for three reasons,. however. First, even if 

DER was negligent, this does not constitute a defense to forfeiture of these 

bonds. OER issued BCF the SMP on January 1, 1985. Aetna posted surety bond 

No. 1 on November 1, 1985 and surety bond No. 2 on January 13, 1986. Thus, at 

the time of DER's alleged negligence in investigating the interrelationship of 

BCF and General and its owners and officers, Aetna, and therefore, Aloe, was 

not in the p.icture. Aetna became surety for BCF eleven months after 

the permit was issued. The stipulated facts incorporated herein as our 

Finding.s of Fact do not show any inquiry of DER as to BCF by Aetna prior to 

Aetna agreeing to serve as BCF surety. 

Under City of Harrisburg y. Guiles, 192 Pa. 191:, 44 A. 48 (1899), 

this failure is crucial. In City of Harrisburg, sypra, Harrisburg sued 

Guiles' sureties to recover on the surety bond, based on Guiles' failure to 

properly perform as Harrisburg'·s tax collector. The sureti·es defended, 

arguing Harrisburg knew Guiles had not properly done his duties in prior years 
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but had failed to disclose this. to the sureties at the time they agreed to 

serve as such and, thus, Harrisburg should not be able to collect on the bond. 

The lower court held for Harrisburg, citing the sureties' independent 

obligation to inquire as to Guiles' activities before undertaking that 

contract and the sureties' duty of reasonable care of their own interests both 

before and after entering into the obligation. On appeal, the Supreme Court 

affirmed, saying as long as there was no fraudulent concealment of Guiles' 

negligence, the failure to disclose Guiles' negligence was not a ground to 

relieve the sureties of their obligation (cited with approval in Ohio Farmers 

Insurance Co. v. Commonwealth. DER, ~). 

Here, there is no evidence that Aetna made any inquiry to DER about 

BCF, so DER had no duty to disclose information. Accordingly, PER's: failure 

to give better information to Aetna does not release Aetna or Aloe. Even 

assuming DER's investigation was inadequate, that inadequacy does not give 

rise to any duty to Aetna or defense for Aloe. After all, Aetna had its own 

independent duty to investigate BCF before it took on this surety contract. 

Indeed, Aetna may have done so and as a result may have asked Aloe to be 

guarantor for BCF, or it may have failed to do so. In any case, absent 

inquiry by Aetna to DER and concealment of BCF's record by DER in order to 

cause Aetna to agree to post these surety bonds, DER had no disclosure duty. 

The second reason Aloe does not prevail is that it has not pointed 

out any case where negligence of a party such as DER, which occurs before the 

surety undertakes the surety contract, would bar pursuit of the surety's 

obligation. Our own research has also failed to disclose any cases with such 

a holding. The case we found where such duty is imposed only imposes this 

duty on a creditor for negligence arising after the surety contract exists. 
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CQVJ»Onweqlth ex .. rel. Reno v. Oaugharthy, 54 DaupJl:i.n 405 (1943). We are not 

st:~J~pcrised that apparently no such case law exists since, as mentioned above, 

the surety bas. a duty to inquire of its principal, as part of its duty to 

manage its own affairs with reasonable care, both before and after entering 

into the surety contract. 4 Here, it is alleged DEB was negligent in 

investigating BCF prior to issuing BCF the SMP on January 1, 1985. DER did 

not accept the first Aetna surety bond until Novelllber 1, 1985. It accepted the 

second Aetna surety bond on January 13, 1986. Thus, DEB's alleged negligence 

predated Aetna's involvement with BCF. 

Finally, Aloe's argument fails because it has not shown any DER 

negligence. Aloe correctly points out that in 1977 Mike Berresford was listed 

as Foremcm onDER's inspection reports of General's mine site. In 1978, the 

names James Berresford and Michael Berresford appear on an inspection report 

for the General mine site with the indication that one of the two men told 

DEB's inspector that he was superintendent of the mine site. This is the only 

evidence of Michael Berresford's personal involvement with General. Of 

course, it is clear that he is vice-president of BCF. 

BCF's president is Ruth Ellen Sobotka. She was involved with 

General as its secretary-treasurer under her married name of Ruth E. 

Berresford. The fact that these two names apply to the same person only 

became known to DER in 1989, long after this appeal began. 

There is clear evidence of involvement of members of the Berresford 

clan in both General and BCF on the record before us. With the exception of 

4n should be noted that our p.rior decisions as to these bonds make DER 
m.uch more tha.n a creditor m .i m the. surface miner who posts these bonds. 
However, these decisions do not grant a surety greater rights as against DER. 
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the information outlined above, it is either information developed after OER's 

forfeiture of the Bonds involved in this appeal, or is data which was not 

provided to DER at the time it issued BCF its permit or when it accepted each 

of Aetna's two bonds. When BCF applied for this permit, BCF failed to 

identify General or any of the Berresfords when asked: 

Identify any State or Federal mining permit or bond 
in the last five year period prior to the date of 
submission of this application that the applicant or any 
related party had suspended, revoked or forfeited. (Note: 
Any related party is any partner, associate, officer, 
parent corporation, subsidiary corporation, affiliate or 
persons under common control with the applicant, 
contractor or subcontractor.) 

While we can see that there were letters in the posession of third persons and 

other federal and state agencies showing Lloyd Berresford's involvement in BCF 

from 1985 on, the stipulated facts show that DER was unaware of them. We can 

and do conclude OER was hoodwinked by the Berresfords as to their ownership 

and operation of General and BCF. But we have not been shown that OER was 

negligent. Nothing in the information provided to OER by BCF would prompt 

further investigation of BCF's relationship to either General or to the other 

Berresfords. For DER to go beyond asking the question posed immediately 

above, there had to be some small basis to induce it to do sa. The evidence 

which shows that the first names of General's Ruth E. Berresford and BCF's 

Ruth E. Sobotka are the same or that Michael Berresford's name appeared as a 

foreman of the General's mine is not sufficient to do so or to show negligence 

on OER's part. According to Exhibit No. 30 (Commonwealth Court's Opinion and 

Order of June 16, 1989 in Commonwealth. DER v. Black Carbon fuels. Inc. et 

al., No. 86 C.O. 1987) Michael Berresford did not become involved in,BCF until 

1984. The passage of five years between OER's 1976 to 1979 dealings with 
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General and its J984 and more recent dealings with BCF clearly weigt:ls agai.nst 

S·Jttesting that IllER should have recognized this connection. Even if Mtcha.el 

Be.r.resford was a superintendent of General's mine in 1979 (not clearly 

established in Exhibit 16), this does not show DER negl ig:ence i:n 1985. Bills 

of attainder or corruption-of-the-blood are not favored legal concepts in 

today's world, SiO Michael Berresford's familial relationship to Lloyd 

.Berres ford is not enough by itself to find DER negligent in its invest igat io:n 

of BCF as of the time it issued BCF that permit. As OER's Brief points out, 

ha:ving a relative with a negative compliance histo·ry, standing alone, ., ... does 

not prevent .an applicant from obtaining a surface mining permit." The fact 

that a connection was found between BCF and General .after things went wro.ng is 

hindsight. This hindsight is not enough to require that in the future UER 

contact every consultant, surface land owner and state or federal agency as to 

each permit application it receives. In short, this evidence only shows BCPs 

deception. Much more would be needed for us to find this is a successful 

affirmative defense by Aloe. 

Since Aloe has offered no adequate defense to DER's forfeiture of 

these two Aetna bonds, we enter the Order set forth :below, sustaining 

forfeiture. 

CONCLUSIONS OF LAV 

1. The Environmental Hearing Board has jurisdiction over the 

parties and the subject matter of this proceeding. 

2. Aloe, as guarantor to the surety bonding company, has standing 

to bring this appeal from DER's forfeiture of surety bonds posted by Aetna for 

BCF's mine site. 
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3. Since Aloe is raising an affirmative defense to DER's forfeiture 

of these surety bonds and concedes that BCF failed to reclaim its mine sites, 

the burden of proof is on Aloe. 

4. As guarantor to Aetna on the surety bonds Aetna issued, Aloe 

stands in Aetna's shoes as to defenses which can be raised as to forfeiture. 

5. The general principle of surety law, that a surety will be 

discharged from liability whenever the creditor/obligee acts prejudicially to 

the surety's rights, does not create a defense to forfeiture for Aloe in this 

case. The reason for this is because: 

a) DER's alleged actions occurred prior to Aloe's undertaking 

the surety contract for BCF; 

b) OER's only duty to Aetna at the commencement of the surety 

relationship was to not fraudulently conceal information on BCF from Aetna 

when, and if, it was sought by Aetna; and 

c) Aloe has failed to show that DER did not conduct a 

reasonable investigation as to BCF and the suspension, revocation or 

forfeiture of a related party's bonds or permits prior to permit issuance. 
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0 R DE R 

AND NOW, this 17th day of July, 1990, it is ordered that Aloe's 

appeal is dismissed and DER's forfeiture of Aetna's surety bonds Nos. 

3Sl00189919BCA and 3Sl00201806BCA is sustained. 

DATED: July 17, 1990 

cc: Bureau of Litigation 
Library: Brenda Houck 

rm 

For the Ca.aonwealth, DER: 
Diana J. Stares, Esq. 
Theresa Grencik, Esq. 
Western Region 
For Appell ant: 
Stanley R. Geary, Esq. 
Pittsburgh, PA 
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and NESHAMINY WATER RESOURCES AUTHORITY, 
Permittee and PHILADELPHIA ELECTRIC 
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NORTH PENN AND NORTH WALES WATER 
AUTHORITIES, Intervenors 

Issued: July 17, 1990 

A D J U D I C A T I 0 N 

By Robert D. Myers. Member 

Syllabus: 

A non-profit corporation challenged an erosion study performed by DER 

as the result of a Board remand in an earlier case. The Board holds that (1) 

the appellant has standing to make the challenge by virtue of its 

representation of members owning land bordering the two streams; (2) the 

erosion study was conducted by competent personnel using adequate data and 

appropriate techniques, without unreasonable time restraints, and free of the 

influence of DER officials; (3) the erosion study produced a legally 

sufficient quantification of environmental harm; (4) new conditions added to 

two encroachment permits represent a valid response to the second prong of the 

so-called Payne test; (5) the weighing of benefits against the environmental 

harm was a valid response to the third prong of the Payne test; (6) DER's 

conclusion that the benefits outweigh the environmental harm was an 
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·' \~1. 

appropriate exercise of discretion; and (7) DER•s action complied fully with 

the Board•s remand. 

Procedural History 

These consolidated appeals relate to the Point Pleasant Diversion 

Project (Project) whereby water from the Delaware River will be diverted into 

the North Branch, Neshaminy Creek (North Branch) and into the East Branch, 

Perkiomen Creek (East Branch). The elements of the Project are described in 

great detail in Del-Aware Unlimited. Inc. v. DER, 1984 EHB 178 (generally 

referred to as Del-Aware I), an Adjudication that, for the most part, affirmed 

the actions of the Department of Environmental Resources (DER) in issuing 

permits associated with the Project. This Adjudication was affirmed by 

Commonwealth Court, 96 Pa. Cmwlth. 361, 508 A.2d 348 (1986); the Supreme Court 

refused to hear an appeal, 523 A.2d 1132 (1986). 

The Del-Aware I Adjudication remanded to DER two of the permits (ENC 

09-77, an outfall structure and related facilities in the East Branch, and ENC 

09-81, inter alia, an outfall structure and related facilities in the North 

Branch) for further review on certain issues. DER acted on the remanded 

issues on December 30, 1986 when it issued Orders granting six-month time 

extensions on the two remanded permits. Del-Aware Unlimited Inc. (Del-Aware) 

filed appeals from these Orders (Appealed Orders) on January 26, 1987, 

docketed at 87-037 and 87-039. By a Board Order of May 27, 1987, the two 

appeals were consolidated at 87-037. Philadelphia Electric Company (PECO): 

the recipient of ENC 09-77, and North Penn and North Wales Water Authorities 

(NP/NW)1 were allowed to intervene. 

1 Neshaminy Water Resources Authority (NWRA), the recipient of ENC 09-81, 
automatically became a party to the appeal docketed at 87-037 but deferred to 
footnote continued 
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After a series of Board decisions2 served to focus the issues, 

hearings were held in Harrisburg on 10 days during the spring and summer of 

1989 before Administrative Law Judge Robert D. Myers, a Member of the Board. 

Del-Aware filed its post-hearing brief on November 6, 1989; PECO and NP/NW 

filed theirs on December 18 and December 27, 1989, respectively. DER and NWRA 

did not file briefs. The record consists of the pleadings, a hearing 

transcript of 2,282 pages and 49 exhibits. 

Issue 

In the Del-Aware I Adjudication, the Board concluded that: 

[I]f and when flows in the East Branch exceed 2.0 
fps in its upper reaches, substantial erosion of 
the bed and bank facing the wetted perimeter of 
the stream occurs •••• [This] holds with equal 
force to the North Branch •••• 1984 EHB 178 at 291. 

In Conclusion of Law No. 10, the Board held: 

In order to com~ly with the second and third of 
the three Payne standards, DER should have 
required NWRA and PECO to cease discharges if and 
when the flow velocities of the respective creeks 

continued footnote 
NP/NW in response to the decision in Daniel J. Sullivan et al. v. County of 
Bucks et al., Court of Common Pleas of Bucks County, Nos. 83-8358 and'84-3273 
(1985), affirmed 92 Pa. Cmwlth. 213, 499 A~2d 678 (1985), allocatur denied, 
532 A.2d 21 (1986), which held, inter alia, that NP/NW were third party 
beneficiaries with respect to this Permit. On February 12, 1988, DER 
transferred to NP/NW the portion of the Permit pertaining to the outfall 
structure in the North Branch. 

2 Reported at 1987 EHB 351, 1987 EHB 600, 1988 EHB 344, 1988 EHB 431, 1988 
EHB 828 and 1988 EHB 850. 

3 The standards were set by Commonwealth Court in Payne v. Kassab, 11 Pa. 
Cmwlth. 14, 312 A.2d 86 (1973), exceptions dismissed, 14 Pa. Cmwlth. 491, 323 
A.2d 407 (1974), affirmed, 486 Pa. 226, 361 A.2d 263 (1976), to measure 
compliance with Article I, Section 27, of the Pennsylvania Constitution. The 
second and third standards are: (2) Does the record demonstrate a reasonable 
effort to reduce the environmental incursion to a minimum? (3) Does the 
environmental harm which will result from the challenged decision or action so 
clearly outweigh the benefits to be derived therefrom that to proceed further 
would be an abuse of discretion? 312 A.2d 86 at 94. 
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below their outfalls exceed 2.0 fps, or, in the 
alternative, DER should have quantified the 
damage to the receiving streams caused by 
velocities above 2.0 fp.s and determined that the 
:benefits derived from the project would clearly 
outweigh this environmental harm. 

1984 EHB 178 at 331. 

The sole issue is whether DER•s decision on remand, as reflected in the time 

extensions issued on December 30, 1986, comports with the mandate of 

Del-Aware I (see 1988 EHB 850 at 854). 

After a full and complete review of the record, we make the 

following 

Findings of Fact 

1. Del-Aware is a Pennsylvania non-profit corporation with its 

principal office at 6 Stockton Avenue, New Hope, PA. 18938. 

2. DER is an administrative department of the Commonwealth of 

P.ennsylvania and is responsible for administering the provisions of the Dam 

Safety and Encroachments Act, Act of November 26, 1978, P.L. 1375, as amended, 

32 P.S. §691.1 et gg,., and the rules and regulations adopted pursuant to said 

Act. 

3. PECO is a Pennsylvania public utility corporation with its 

principal office at 2301 Market Street, Philadelphia, PA. 

4. NWRA is a Pennsylvania municipality authority with its principal 

office at 2875 Old York Road, P.O. Box 378, Jamison, PA. 

5. NP/NW are Pennsylvania municipality authorities, the former 

having it~ principal office at 200 North Chestnut Street, Lansdale, PA., and 

the latter having its principal office at 200 West Walnut Street, P.O. Box 

1339, North Wales, PA. 

6. Mark Dornstreich, an owner of land bordering the East Branch, and 

David E. Windholz, an owner of land bordering the North Branch, are 
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•' 

members of Del-Aware and desire to have Del-Aware represent their 

interests in these consolidated appeals (N.T. 6, 55-57, 85-125, 408-420; 

Del-Aware Ex. No. 58). 

7. In response to the Board's remand, DER officials met in June 1984 

to discuss what was necessary to comply with the directives of Del-Aware I 

(N.T. 127-129, 743, 906-907, 2016-2017; Del. Ex. No. 31). 

8. Personnel in DER's Bureau of Water Projects and Bureau of 

Topographic and Geologic Survey were assigned to do field studies of the North 
' 

Branch and the East Branch (N.T. 131, 251, 257, 742-743, 2017). 

9. In performing the field studies, DER personnel 

(a) decided that areas within the first two miles downstream from 

the discharge points would be the most critical areas for potential erosion on 

both streams and, therefore, selected the following areas for analysis: 

Reach 
~ 

P-1 

P-2 

P-3 

Reach 
~ 

N-1 

N-2 

Length 
(Ft.) 

1610 

483 

1120 

Length 
(Ft.) 

1054 

464 

East Branch 

Location 

Begins near proposed outfall about 
900 ft. upstream of Elephant Road 
Bridge 

Begins at U.S.G.S. gaging station 
weir downstream of Bucks Road Bridge 

Begins about 500 ft. upstream of the 
Pa. Rt. 313 bridge. 

North Branch 

Location 

Begins about 50 ft. downstream of the 
Pa. Rt. 413 bridge. Proposed outfall 
is located just upstream of the 
bridge. 

Begins about 500 ft. upstream of · 
Township Road T-398 (about 3,000 ft. 
downstream of reach N-1). 
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N-3 529 Begins about 100 ft. downstream, 0:f 
Township~ Road T-420 (~qout 5,500 ft .. 
downstream of reach N-2'). 

(N;. T. 711-77'5·; De'l-Aware Ex. No. 9, p. 2, and No., ]5}; 

(b} using topograph.ic survey, obtained cross-sections of the 

stream, channel in each reach at intervals averagi:ng between 150: feet a·nd! 2JO'€>J 

feet and at p·oints where the channel geometry or invert slope changed (N'.T. 

2'64-265:; De'l'-Aware Ex. No. 9, p. 4 and No. 15); 

(c)· recorded the geologic makeup of the beds and banks of tl!J.e· 

stream in each reach (N. T. 747-748;. Del-Aware Ex. No. 15); and 

(d) obtained soil samples of the bed and banks of the stream in 

each reach (N.T. 745-746, 774-775; Del-Aware Ex. No.9, p. 5 and No. 15). 

10. Each of the 22 soil samples obtained in the field was subjected 

to a DER laboratory analysis, including a size analysis (N.T. 766-768; 

Del-Aware Ex. No. 9, p. 6, and Nos. 14 and 16). 

11. Computer modeling of the six reaches was accomplished by use of 

the HEC-2 Program, developed by the U.S. Army Corps of Engineers as a means of 

calculating the depth and velocity of flows in a stream channel (N.T. 252-254; 

De 1-Aware Ex. No. 9, p. 4). 

12. The field studies performed by DER personnel provided the 

following basic data needed for the HEC-2 Program's hydraulic analysis: 

(a) cross-sectional configuration of the channel; 

{b) distance and slope between each cross-sec~ion and the next 

one downstream; and 

(c) a friction factor (expressed as Manning's n) determined by 

the use of engineering judgment and experience; 

(N.T. 253-257; Del-Aware Ex. No. 9, pp. 4 and 5). 
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13. Discharge values modeled by DER using the HEC-2 Program are shown 

on the following chart: 

Median 
Reach Flow 
.1!2.:. (cfs 

(a) 

P-1 1.35 
P-2 3.24 
P-3 5.13 
N-L 
N-2 
N-3 

Pumg Flows Total Flows Used Flood Flows 
Minimum 

Flow Full Rate Half Rate Full Rate Half Rate 1-Yr. 5-Yr. 
((~)) (cfs} (cfs} {cfs} (cfs} (cfs) 1faJl 

(c) (c) (d) (d) (a) a 

54.2 27.1 55.6 28.5 112 467 
54.2 27.1 57.4 30.3 238 993 
54.2 27.1 59.3 32.2 338 1409 

9.14 77.1 34.4 77.1 43.5 98 409 
9.14 77.1 34.4 77.1 43.5 165 686 
9.14 77.1 34.4 77.1 43.5 210 876 

(a) obtained from report entitled "Investigation of the 
Effect of Proposed Pumpages on Stream Flows of East 
Branch Perkiomen Creek and North Branch Neshaminy Creek" 
by E.H. Bourquard Associates, Inc., July 8, 1970 

(b) conservation flows required to meet permit conditions 

(c) Half Rate flows for P-1, P-2 and P-3 based upon average 
consumptive use by one unit at the Limerick Electric 
Generating Plant; Full Rate flows based on average 
consumptive use by two units at Limerick. Full Rate 
flows for N-1, N-2 and N-3 based on maximum rate of 
pumping authorized by permit; Half Rate flows based on 
maximum rate under Phase I 

(d) Totals modeled by HEC-2 Program 

(Del-Aware Ex. No. 9, pp. 2-4). 

14. When DER personnel attempted to use the HEC-2 Program to model 

the low flow for each stream (designated as Median Flow on the foregoing 

chart), the computer was unable to handle it because the low flow did not 

reach the stream banks. As a result, a decision was made to use as a 

substitute a flow of 10 cubic feet per second (cfs) which would reach the 

stream banks (N.T. 265-266, 310-312, 2047-2048; Del-Aware Ex. No. 9, pp. 4-5). 

15. Using the HEC-2 Program, DER personnel prepared profiles for each 

reach of each stream showing the slope of the channel and the depth and 
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.,'.., 

vel~ocity of l'ow flows (10 cfs), half rate flows and full rate flows (D.el-Aware 

Ex .• N:o. 9, Plates Nos. 2-10). 

16. Resu1lts of each soil size ana lysis· we·re plotted by DER personn:e l 

to obta.in gradation curves reflecting the fineness/coarseness of the s0il 

sample (Del-Aware ltx. No. 9, p. 6 and Plates Nos. 14-35). 

17. DER personnel considered three procedures for determining the 

stability of the stream bed and banks. The Allowable Velocity approach and. 

the Tractive Stress approach were taken from the U.S. Soil Conservation 

Service's manual for design of open channels. The Initiating Flow approach 

was taken from the U.S. Bureau of Reclamation's manual for design of small 

dams (D'el-Aware Ex. No. 9, p. 6). 

18. The Tractive Stress approach ultimately was used for all soil 

sample sites because it employed more of the detailed information from the 

hydraulk analysis and soil analysis (Del-Aware Ex. No. 9, p. 6). 

19. Tractive stress is the tangential pull of flowing w.ater on the 

wetted channe·l boundary. The Tractive Stress approach compares the Actua.l 

Tractive Stress with the Allowable Tractive Stress (the stress needed to begin 

movement of material within the channel). If less, the channel is considered 

stable; if more, the channel is considered unstable (Del-Aware Ex. No. 9, 

p. 7). 

20. Using the Tractive Stress approach, DER personnel 
,. 

(a) computed the Allowable Tractive Stress for each soil sampling 

site; 

(b) co.mputed the Actua 1 Tractive Stress for each son sampling 

site at low flow (10 cfs}, half rate flow and full rate flow; 

(c) determined that the stream bed was stable in eve.ry reach o.f 

both streams at each of the three levels of flow measured; 
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(d) determined that the left bank of the East Branch was unstable 

at all three flow levels in Reach P-1, but was stable at all three flow levels 

in Reaches P-2 and P-3; 

(e) determined that the right bank of the East Branch was 

unstable at all three flow levels at two locations in Reach P-1, but was 

stable at all three flow levels at a third location in Reach P-1 and in 

Reaches P-2 and P-3; 

(f) determined that the left bank of the North Branch was 

(1) stable at low flow (10 cfs) in Reach N-1, but unstable at 

the two higher levels, 

(2) stable at all three levels of flow in Reach N-2, and 

(3) unstable at all three levels of flow in Reach N-3; 

(g) determined that the right bank of the North Branch was 

(1) stable at low flow (10 cfs) in Reach N-1, but unstable at 

the two higher levels, 

(2) stable at all three levels of flow in Reach N-2, and 

(3) unstable at all three levels of flow in Reach N-3; and 

(h) computed the Actual Tractive Stress for each soil sampling 

site at flows associated with one-year floods 

(Del-Aware Ex. No. 9, p. 7 and Plates Nos. 12 and 13). 

21. Each of the 8 soil sampling sites determined to be unstable at 

one or more flow levels was further analyzed to measure the extent to which 

eroded material would settle back out or be transported downstream. A graph 

developed by F. Hjulstrom was used to determine the maximum particle size 

which could be expected to erode at each site for computed velocities at half 

rate flows and full rate flows. Following a computation of the maximum 

particle size that could be transported at the lowest velocity downstream from 
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the site, DER personnel were able to calculate the percentage of the soil 

sample that would settle out (Del-Aware Ex. No. 9, pp. 6-7 and Plates Nos. 36 

and 37). 

22. On the basis of the sedimentation study described above, DER 

concluded that the s6ils at only one sampling site (on the left bank of the 

East Branch in Reach N-1) would settle out significantly - 21% of the sample 

at half rate flow and 32% of the sample at full rate flow. The settlement 

from other samples ranged from 0% to 7% (Del-Aware Ex. No. 9, p. 8 and Plates 

Nos. 36 and 37). 

23. On the basis of the foregoing analysis, DER personnel concluded 

(a) that the proposed discharges would have no adverse effect 

upon the stability of the two stream beds; 

{b) that the proposed discharges would have no adverse effect 

upon the stability of the following stream banks: 

(1) East Branch - right bank at station 0+00 in Reach P-1; 

left and right banks in Reaches P-2 and P-3, 

(2) North Branch - left and right banks in Reach N-2; 

(c) that the following stream banks, which are unstable at low 

flow (10 cfs), would become more unstable at half rate and full rate flows: 

(1) East Branch - left bank at station 0+00, right bank at 

station 5+00 and left and right banks at station 11+00 in Reach P-1, 

(2) North Branch - left and right banks in Reach N-3; 

(d) that the increase in instability of the stream banks 

identified in (c), caused by the proposed discharges, is less than that caused 

by one-year flood flows; 
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(e) that the left and right banks in Reach N-1 of the North 

Branch, which are stable at low flow (10 cfs), would become slightly unstable 

at half rate flow and more unstable at full rate flow; 

(f) that the increase in instability of the stream banks 

identified in (e), caused by the proposed discharges, is less than that caused 

by one-year flood flows; 

(g) that the amount of increased erosion the proposed discharges 

would create at sites identified in (c) and (e) cannot be determined; and 

(h) that eroded soils from all sites identified in (c) and (e) 

would be expected to remain in suspension and be transported downstream, 

except for soils from the left bank at station 0+00 in Reach P-1 of the East 

Branch, a significant portion of which would be expected to settle out within 

that Reach 

(Del-Aware Ex. No. 9, pp. 8-10 and Plates Nos. 12, 13, 36 and 37). 

24. DER's report containing its analysis and conclusions on the 

stability of the beds and banks of the two streams (Report) was finalized in 

April 1985 (N.T. 2079-2080; Del-Aware Ex. No. 9). 

25. Initially, it was hoped by some DER officials that some 

preliminary conclusions would be available by July 15, 1984 when DER's Timothy 

Weston, Associate Deputy Secretary for Resources management, was scheduled to 

testify in the Sullivan case (referred to in footnote no. 1), but it soon 

became apparent that more time would be needed (N.T. 744, 2042-2043). 

26. The DER personnel who were in charge of performing the erosion 

study were engineers and geologists, but none of them had ever been involved 

in a study to determine the effects of diverting water into natural channels 

(N.T. 126, 218, 251-252, 741). 

769 



27. The erosion study of the East Branch and North Branch was- the 

most: e:xtensive erosion study performed by OER up to that time Ot.T. 2048) .. 

28. DER personn;el were gi·ven adequ:ate time to perform the· erosfon 

study and were not influenced in their professio·tl.~l judgments. by any 

p.redirlectio·ns. that: mi'ght have been held by DER officials (N.T .. 218-2lg,. )g6, 

770-771, 886-887, 2020-2021, 2032-2036). 

29. The Report and the. recommendattons of DER perso.nn;e 1: formed t:fre 

ba.s;is ~:.mderlyi,ng ttte December 30, 1986- i$suance by D:ER Acting Secreta,ry Jol!unJ 

P. Kri-ll of the App·ea led Orders (N.T. 828-830; PBCO Ex. No·. 5; NP'/N:w: lEx. 
No:. 6). 

30. IJER' s Appealed Order with respect to perm·it ENC 09-77, pert:ad'ni1ng: 

to· the· East Branch, 

(a} noted that providi.ng cooling wate·r fm~·· l imerkk. was:, fr:J; fa,ct,, 

a. phased OJ:le·rati·on serving only one unit initi-ally and two· w:nits subsequently; 

(b) stated that discharges into the East Branch: to se·rve: one 11uad:t 

would not exceed the· half rate flow analyzed in the Report, and that 

discharges to serve two units would not exceed the fl!l;H ra·te flow analyzed i'n1 

the Report; 

( c} concluded that the potentia 1 incre'ase i;n- e·rosion and 

sedimentation during the first phase would not be s:ignificant sim,ce the 

di,fferences. in tractive force at low flow (10 cfs} Viersus h:aTf rate flow' were 

small, particularly when compared to the tractive fo.rce at the one-ye.ar 

flood flow;. 

( d!) cone lud'ed that any eros ion expe·r ienced' d'u'ri'ng the f irS:t p:fuas:.e 

cou.l:d' be mi.tigated: by 'installation of a.n energy diissipator at the dtscb,arg:e 

p:o·int (a's reqtrfred by the permit) and by imp:lementatiion of streami bank 

s.tafli;ltz-ati:on measures· (such as riprap and vegetation); 

770 



(e) determined that, since the precise location of stream bank 

erosion cannot be accurately predicted without further experience and 

observation, conditions should be inserted in the permit requiring a staged 

start-up period, the monitoring of erosion impacts and the stabilizing of 

affected areas; 

(f) concluded that experience gained during the first phase would 

provide information necessary to evaluate more accurately the erosive impact 

of the full rate flow and to design appropriate mitigation measures; 

(g) concluded that, to the extent stream bank erosion is not 

avoided, reduced or controlled by the new conditions to be inserted in the 

permit, the benefits to be derived from the project (including but not limited 

to the supplying of needed water to Limerick, the augmenting of downstream 

flows for aquatic habitat, and other uses) outweigh the environmental impact 

of stream bank erosion; 

(h) inserted into the permit new conditions that 

(1) required a staged start-up of discharges, the maintenance 

of minimum flows and the avoidance of rapid fluctuations, 

(2) required constant monitoring of stream banks and the 

submission of reports to DER, 

(3) required the prompt implementation of stabilization 

measures when erosion occurs, 

(4) reserved the right to halt the discharges until 

conditions are corrected, and 

(5) required submission and approval of an erosion control 

plan prior to beginning the second phase of the operation 

(N.T. 850, 852, 855-869, 876-883, 889-892; PECO Ex. No. 5). 

771 



31. DER's Appealed Order with respect to permit ENC 09-81, pertaining 

to the North Branch, 

(.a) noted that providing water supply to Bucks and Montgomery 

Counties was, in fact, a phased operation; 

(b) stated that discharges into the North Branch during the first 

phase would not exceed the half rate flow analyzed in DER's report; 

(c) concluded that the potential increase in erosion and 

sedimentation during the first phase would not be significant since the 

differences in tractive force at low flow (10 cfs) versus half rate flow were 

small, particularly when compared to the tractive force at the one-year flood 

flow; 

(d) concluded that any erosion experienced during the first phase 

could be mitigated by installation of an energy di~sipator at the dis.charge 

point and by implementation of stream bank stabilization measures (such as 

riprap and vegetation); 

(e) determined that, since the precise location of stream bank 

erosion cannot be accurately predicted without further experience and 

observation, conditions should be inserted in the permit requiring a staged 

start-up period, the monitoring of erosion impacts and the stabilizing of 

affected areas; 

(f) concluded that experience gained during the first phase would 

provide information necessary to evaluate more accurately the erosive impact 

of the full rate flow and to design appropriate mitigation measures; 

(g) concluded that, to the extent stream bank erosion is not 

avoided, reduced or controlled by the new conditions to be inserted in the 

permit, the benefits to be derived from the project (including but not limited 

to the supplying of needed water to Bucks and Montgomery Counties, the 
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augmenting of downstream flows for aquatic habitat, and other uses) outweigh 

the environmental impact of stream bank erosion: 

(h) inserted into the·permit new conditions that 

(1) required a staged start-up of discharges, 

(2) required constant monitoring of stream banks and the 

submission of reports to DER, 

(3) required the prompt implementation of stabilization 

measures when erosion occurs, 

(4) reserved the right to halt the discharges until 

conditions are corrected, and 

(5) required submission and approval of an erosion control 

plan prior to beginning the second phase of the operation 

(N.T. 850, 852, 855-869, 876-883, 889-892; NP/NW Ex. No. 6). 

32. On behalf of PECO, the firm of Tippetts-Abbett-McCarthy-Stratton 

(TAMS), engineers, architects and planners headquartered in New York City, 

performed a study of the East Branch in July 1984 from the point of the 

·proposed discharge to a point slightly more than one mile downstream. This 

study area included all of Reaches ~-1 and P-2 analyzed by DER and about 3,500 

feet of stream between those two reaches (Del-Aware Ex. No. 9, p. 2 and Plate 

No. 1; PECO Ex. No. 14, Figure No. 1). 

33. TAMS, under the direction of Armando Balloffet, a 

hydraulics engineer, surveyed 17 cross-sections and took 10 soil samples (2 

from the bed and 8 from the banks) which were analyzed by TAMS's in-house 

laboratory (PECO Ex. No. 14, pp. 1, 4-7). 

34. TAMS used the HEC-2 Program for its hydraulic analysis. The 

friction factors employed, after considering the nature of the materials in 

the stream channel and the actual velocities previously measured by TAMS 
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personnel, were .03 for the bed, .035 for the banks and .10 for the flood 

plain (N.T. 1117, 1120-1122; PECO Ex. No. 14, pp. 2, 3-4, 8). 

35. The flow levels used by TAMS in the HEC-2 Program were provided 

by PECO and were the following: 

29.3 cfs- average consumptive use of one unit at Limerick 
(27.0 cfs) plus median stream flow (2.3 cfs) 

35.3 cfs- maximum consumptive use of one unit at Limerick 
(33.0 cfs) plus median stream flow (2.3 cfs) 

56.3 cfs- average consumptive use of two units at Limerick 
(54.0 cfs) plus median stream flow (2.3 cfs) 

67.3 cfs -maximum consumptive use of two units at Limerick 
(65.0 cfs) plus median stream flow (2.3 cfs) 

73.3 cfs -maximum consumptive use of two units at Limerick 
(65.0 cfs) increased to allow for instream losses of 
approx. 10% plus median stream flow (2.3 cfs) 

112.0 cfs- one-year flood at Elephant Road Bridge 
238.0 cfs- one-year flood at Bucks Road Bridge 

(N.T. 1118-1120; PECO Ex. No. 14, pp. 8-9). 

36. Using the results produced by the HEC-2 Program and the analyses 

performed on the soil samples, TAMS assessed the stability of the bed and 

banks of the East Branch by comparing the flow velocities in the stream to the 

maximum flow velocities soils of a similar nature have been able to withstand 

in tests reported in engineering literature (N.T. 1122-1125, 1131-1133, 

1135-1138, 1169-1176, 1557-1576; PECO Ex. No. 14, pp. 5-7, 14-16, Tables 1 and 

2, Figures 2 to 6). 

37. TAMS concluded that 

(a) the bed of the stream would not be subject to erosion at the 

flow levels measured; 

(b) the banks of the stream contain cohesive soils that can 

withstand velocities of 5-6 feet per second (fps) without erosion; 

(c) the velocities likely to be generated by a flow level of 73.3 

cfs (the maximum flow during the second phase of operations) fall within this 

5-6 fps .range; 
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(d) the banks, if erodible, are only very slightly erodible; and 

(e) any erosion caused by the discharge could be mitigated by 

placing riprap on the banks 

(N.T. 1142-1143, 1154~1161; PECO Ex. No. 14, pp. 14-16). 

38. On behalf of NP/NW, Simons and Associates, Inc. (Simons), 

engineers headquartered in Fort Collins, Colorado, in association with Gannett 

Fleming Water Resources Engineers, Inc. (Gannett Fleming), headquartered in 

Harrisburg, Pennsylvania, performed a study of the North Branch in 1988 (N.T. 

1689-1691, 1898, 1906-1908, 1715-1716; NP/NW Ex. No. 10, p. 2-1). 

39. After site visits to the North Branch, Simons, under the 

direction of Daryl B. Simons, a hydraulics engineer, concluded that Reaches 

N-1, N-2 and N-3, as previously established by DER, were representative of the 

uppermost portions of the North Branch basin (N.T. 1693-1694; NP/NW Ex. No. 

10, p. 2-2). 

40. To gain a broader perspective of the stream from the point of 

proposed discharge to Lake Galena, Simons elected to add two more reaches to 

the study. Reach N-4, located about 3000 feet downstream from Reach N-3, is 

1098 feet long and is considered by Simons representative of the middle 

portion of the drainage basin. Reach N-5, located about 6500 feet downstream 

from Reach N-4 and immediately upstream from Lake Galena, is 848 feet long and 

is considered by Simons representative of the lower portion of the basin. The 

5 reaches cover about 24,000 feet of stream channel (N.T. 1692-1694; NP/NW Ex. 

No. 10, pp. 2-2, 2-3 and 3-2, Figure 3-1). 

41. Simons adopted the cross-sections surveyed by DER in Reaches N-1, 

N-2 and N-3 and had Gannett Fleming survey 9 cross-sections in Reach N-4 and 7 

cross-sections in Reach N-5 (N.T. 1715; NP/NW Ex. No. 10, pp. 2-1 and 3-2, 

Appendix A). 
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42. Simons took 19 soil samplings of the stream banks at selected 

locations along the 24,000 feet of stream channel studied. These samplings 

were taken to Gannett Fleming's in-house laboratory for size and plasticity 

analysis (N.T. 1710; NP/NW Ex. No. 10, pp. 2-1, 4-5 and 4-6). 

43. Because of the size of the particles, samplings of the stream bed 

in each reach were done by the photo-grid method. A 2-foot by 2-foot grid 

with 0.1 foot-spaced lines was placed over the bed area. Photographs the·n 

were taken from a vertical angle and analyzed later in Simons' office (N.T. 

1711-1712; NP/NW Ex. No. 10, pp. 4-5 and 4-6 and Figure 4.1). 

44. Simons used the HEC-2 Program for its hydraulic analysis; but 

after extensive consideration, decided to use a higher friction factor than 

those used by DER and TAMS. A higher friction factor tends to give lower 

velocities and a lower potential for erosion (N.T. 1725; NP/NW Ex. No. 10, pp. 

3-2 to 3-5, Table 3.2). 

45. Gannett Fleming conducted a hydrologic analysis to determine 

estimated flows and diversion flows which were then used by Simons in the 

HEC-2 Program. The flows used are shown on the following chart: 

Eslimated Flood Flows Average Allllual DiversiOD Condilioos Maximum Daily DiversiOD Conditions 

Year Year Year tnlimate Year Year Year tntimau; 
1-Year 5-Year 11)-Year 25-Ycar 50-Year 1990 2000 2010 Capllcity 1990 2000 2010 Capacity 
(cfs) (cfs) (cfs) (cfs) (cfs) (d's) (cfs) (cfs) (cfs) (cfs) (cfs) (cfs) (d's) 

so 200 274 378 474 32 43 51 52 48 64 76 n 

81 301 408 560 698 32 43 51 52 48 64 76 n 

130 440 583 794 981 32 43 51 52 48 64 76 n 

160 541 715 969 1195 32 43 51 52 48 64 76 n 

200 662 171 1176 1446 32 43 51 52 48 64 76 n 
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(N.T. 1717-1723, 1906-1910; NP/NW Ex. No. 10, pp. 3-5 to 3-7, Table 3.3, 

Appendix B and Table B.l). 

46. Using the results produced by the HEC-2 Program and the analyses 

performed on the solid samples, Simons assessed the stability of the bed and 

banks of the North Branch at the maximum possible diversion flow of 77 cfs 

(N.T. 1734-1735, 1742-1746; NP/NW Ex. No. 10, pp. 4-1 to 4-14 and Appendix C). 

47. Simons concluded that 

(a) the North Branch is a stable stream with a bed of coarse 

material and banks that are somewhat cohesive and well vegetated; 

(b) velocities are quite low, even at the maximum diversion flow 

(77 cfs); 

(c) no significant erosion of the bed material will occur at the 

maximum diversion flow (77 cfs); 

(d) the diversion flows will tend to clean out the existing 

stream bed and reclaim areas currently choked with grasses; 

(e) significant erosion of the stream banks is not anticipated 

because of low velocities, erosion-resistant soils and low, well-vegetated 

banks; 

(f) the exit velocity of the diverted water, being significantly 

higher than the stream can handle without erosion, must be reduced by a 

transition consisting of riprap 

(NP/NW Ex. No. 10, pp. 5-l to 5-4). 

48. Simons, having made an effort to estimate the amount of potential 

erosion and to assess its impact on downstream areas, also concluded that 

(a) stream channels are shaped primarily by bankfull flows which 

are generally associated with one-year floods; 

777 



{b} the ultimate avera.ge annual di:version flow· (52 cfs;J: iis 

ap:~~imately bakfull in Re.ach· N-1 and the maximum d·iversion flrow (77' cfs) 

e--xc.eed's b:~nkfu' 1'1! in: ffeach: N~-1 ;· 

fc )· the d'i,veFs ion' fl:ows wi 1'l be lies·s than bankfull in all" o\tfrer 

~d) stream bank eros.iion courd: amount eventually to lO'G fn R'e'ac:l'l: 

N-1 in order to aecommodate the maximum d:iver·si~on' flow·;. 

Ce) thfs: erosion could' i'nvolv:e 653i5 CllDk feet. co-.15 acre-fee:t} 

of stream, b.ank. material;. 

fli); the· eroded material will be trans.po,rted i·n su:spens;i;on: to' La:ke 

Ga 11ena; where lit will be deposi'ted';. 

(g) the. amount of sed;iment that W:Hl be. transported to Lake, 

Ga,.l;e;na, as, a. re:s1rft of cleanfng out the exist:iing. stream bed ('see. 47{d):'J w·iiH o:e: 

0 .. 3'3', ae:re-feet.; 

(h'} Lake Ga:lena has a capa:ci:ty l!lf 6.5:3'9'' aere-feet andr w.a;S:. des.i'gne·d' 

to, aceommo:date· 36'6~ acFe:-feet of sediment sto·rage; 

Ci') the Hk.e l:y 100-year sediiment accumul•ati:on in Lake Ga'lienac.,, 

wiithout: cons:i:ded,ng the diversion, is 240: acre-feet; 

(j:) the contribution of a total of 0!.48 acre-feet of sea<fment by 

rea sen of tb:e' dis:charg.e ts very sma 11 and\ insi.gn..ifkant; and 

fk) after the channe 1: w.i deni'ng proces.s; i'l'il\ R;each. N'-1 has &·een 

eomplleted ,. the· stream banks will become stab~Te once agai.n 

(N\. T' •. 174'6 ... 175,9'; NP/'NW E:X'. Nb. 10, pp. 4-4! to· 4-5, 4<-rt to 4-Il, 5-3' t<l 5:-4;: 

NP'/'NW: Ex·. No·. 1!.6)~. 

4'91. Eras,ifon i1n· a stream chamJITel: ;;s th.e· movement o:f particles: i~n: the 

bed! em- oanks by.' the force of water (N'.T. 1.74:4)'· •. 



50. Despite advances in science and technology, it is not possible to 

calculate in advance the precise. locations and precise amounts of erosion that 

will occur along the bed and banks of a stream by the introduction of diverted 

water (N.T. 987-989, 1129-1131, 1516, 1527; Del-Aware Ex. No. 9, pp. 9-10). 

51. Reasonable predictions can be made, however, using scientific 

data with professional skill and judgment (N.T. 1522-1524, 1815-1819). 

52. Because of the impracticality of measuring cross-sections and 

sampling soils for every inch of channel length, it is reasonable to use 

11 representative 11 cross-sections and soil samplings (Del-Aware Ex. No. 9, p. 2; 

NP/NW Ex. No. 10, p. 3-1). 

53. The HEC-2 Program is a standard-step tool used extensively in 

hydraulic analysis of streams throughout the United States. It was an 

appropriate tool to use in making hydraulic analyses of the East Branch and 

the North Branch (N.T. 252-255, 606-608, 807-808, 921, 1117, 1725; NP/NW Ex. 

No. 10, p. 3-2; PECO Ex. No. 14, p. 8). 

54. The Tractive Stress approach, whereby the force necessary to move 

the particles present in the bed and banks of a stream is compared to the 

force generated by the water in the stream, is an appropriate and recognized 

method of assessing the stability of the bed and banks (Del-Aware Ex. No. 9, 

p. 6). 

55. The friction factor used by DER in the HEC-2 Program, 0.30, was 

appropriate. While the use of somewhat higher factors might have been. 

justifiable, they would have tended to show a lower potential for erosion 

(N.T. 718, 1120-1122; Del-Aware Ex. No. 9, p. 5; PECO Ex. No. 14, p. 2; NP/NW 

Ex. No. 10, pp. 3-2 to 3-5). 

56. The HEC-2 Program does not take into account viscosity o~ 

sediment content, but changes in viscosity or sediment content of the water in 
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'the East Branch and North Brarich, caused by the introduction of diverted 

water, will be too small to have any impact on the conclusions ~reached by DER, 
"':···.-., 

., 

TAMS and Simons (N.T. 141-142, 260, 356-357, 614-.617, 1192, 1875-1876, 2091, 

2093). 

57. The ~EC-2 Program assumes a steady state flow of water rather 

than a fluctuating flow which tends to increase erosion (N.T. 552-553, 1207, 

1829). 

58. Factors tending to cause fluctuations in the East Branch are 

(a) the use of the diversion water as a supplemental, rather than 

the principal, source of cooling water for the Limerick units; 

(b) limitations on the use of Schuylkill River water, the 

principal source of cooling water, based on temperature, dissolved oxygen and 

flow levels - that can influence the availability of Schuylkill River water 

on a daily basis in the spring and fall; 

(c) shutdowns of the units at Limerick for planned or unplanned 

repairs, maintenance and re-fueling; 

(d) variations in the powering of the units at Limerick; 

(e) weather conditions affecting evaporation from the cooling 

towers at Limerick; and 

(f) rainstorms superimposing their flows on diversion flows 

(N.T. 522-525, 1596, 1602-1603, 1608-1613, 1618, 1631-1632, 1635-1636). 

59. Factors tending to lessen fluctuations in the East Branch are· 

{a) PECO's plan to operate the Limerick units at full power day 

in and day out; 

{b) restricted pumping capacity at the Bradshaw Reservoir, 

coupled with the lack of water storage facilities at Limerick, making it 
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impossible for PECO to pump its total daily requirement in less than a 24-hour 

period; and 

(c) conditions inserted in permit ENC 09-77, requiring a staged 

start-up of the diversion, setting minimum and maximum flow levels, and 

providing for automatic shutdown of the Bradshaw pumps when rainstorms of a 

certain magnitude occur 

(N.T. 1593-1594, 1599-1600, 1636; PECO Ex. No. 5). 

60. Fluctuations in the diversion flow in the East Branch will cause 

changes in water depth no more than one foot (N.T. 708-709; Del-Aware Ex. No. 

9, Plate Nos. 2, 3, 4 and 8; PECO Ex. No. 14, Table 2). 

Branch; 

61. Factors tending to cause fluctuations in the North Branch are 

(a) rainstorms superimposing their flows on diversion flows; 

(b) regulations governing the water level in Lake Galena; 

(c) variations in the natural flows of Pine Run and the North 

(d) conditions inserted in permit ENC 09-81 requiring NP/NW to 

maintain flows in the North Branch downstream of the Chalfont Treatment Plant; 

(e) shutdowns of the pumps for planned or unplanned repairs and 

maintenance; 

(f) control systems which fail to maintain a constant flow 

because of breakdowns, malfunctions, operator errors or management decisions; 

and 

(g) the freedom of NP/NW to vary the diversion flow rate within a 

24-hour period (so long as the maximum flow rate is not exceeded) and pump its 

daily requirement in fewer than 24 hours 

(N.T. 563-575, 1838-1839, 1960-1961, 1970, 1977-1978, 1982-1983, 2004-2006; 

NP/NW Ex. Nos. 7 and 10, p. 4-14). 
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62. Factors tending to lessen fluctuations in the North Branch are 

(a) NP/NW's plan to maintain the diversion flow at as constant a 

level as possible~ 

(b) conditions inserted in permit ENC 09-81 requiring gradual 

adjustments in the diversion flow to eliminate rapid fluctuations~ 

(c) conditions inserted in permit ENC 09-81, requiring a staged 

start-up of the diversion~ and 

(d) a control system that will enable NP/NW to adjust the 

diversion flows to account for weather changes and other circumstances 

impacting on the overall system 

(N.T. 1910-1913, 1929-1932, 1933-1934, 1946-1951, 2006; NP/NW Ex. Nos. 6 and 

7). 

63. Fluctuations in the diversion flow in the North Branch will cause 

changes in water depth of no more than one foot (Del-Aware Ex. No. 9, Plate 

Nos. 5, 6, 7, 9 and 10; NP/NW Ex. No. 10, Tables 3.4 throug,h 3.8). 

64. Fluctuations in the diversion flows in the East Branch and North 

Branch will have a minimal impact on erosion, because of the limited bank 

areas exposed to the fluctuations and because Df the cohesiveness of.the bank 

materials in the exposed areas (N.T. 1211-1255, 1864-1870; NP/NW Ex. No. 10, 

p. 4-14). 

65. The East Branch and North Branch both are flashy streams in th,eir 

upper reaches, sometimes having 1 ittle or no flow and other times having f·lood 

flows of considerable magnitude (N.T. 15-19, 62-65, 72, 1105-1106, 1158, 

1458-1459, 1696; Del-Aware Ex. No. 60-1 to 60-11~ PECO Ex. No. 14, p. 2 and 

photographs; NP/NW £x. No. 10, Figures 2.1 to 2.4}. 
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66. Stream channel geometry is shaped primarily by bankfull flows 

that occur on a frequency of about once per year (N.T. 633-634, 778-779, 1162, 

1533, 1745, 2233, 2239, 2271-2272; NP/NW Ex. No. 10, pp. 4-4 and 4-5). 

67. With the. exception of Reach N-1, the diversion flows in both 

streams will be less than the one-year flood flows in those streams (Del-Aware 

Ex. No. 9, p. 4; PECO Ex. No. 14, pp. 8-9; NP/NW Ex. No. 10, Table 3.3). 

68. No erosion of the stream beds in the East Branch and North Branch 

will occur as a result of the diversion flows but some cleaning out of the 
' 

stream beds will take place with the higher flows (Del-Aware Ex. No. 9, pp. 

8-10; PECO Ex. No. 14, pp. 15-16; NP/NW Ex. No. 10, pp. 5-1 to 5-4). 

69. Some stream bank erosion will occur as a result of diversion 

flows primarily in Reach P-1 in the East Branch and Reach N-1 in the North 

Branch (Del-Aware Ex. No. 9, pp. 8-10; PECO Ex. No. 14, pp. 15-16; NP/NW Ex. 

No. 10, pp. 5-1 to 5-4). 

70. Stream bank erosion in Reaches P-1 and N-1 will cause 

minor channel enlargement under the maximum diversion flow conditions 

(Del-Aware Ex. No. 9, pp. 8-10; PECO Ex. No. 14, pp. 15-16; NP/NW Ex. No. 10, 

pp. 5-1 to 5-4). 

71. Eroded particles will be transported downstream. On the North 

Branch, they will settle out in Lake Galena (Del-Aware Ex. No. 9, pp. 8-10; 

PECO Ex. No. 14, pp. 15-16; NP/NW Ex. No. 10, pp. 5-1 to 5-4). 

72. The impact of these eroded particles on Lake Galena will be 

negligible (NP/NW Ex. No. 10, pp. 5-1 to 5-4). 

73. The erosion potential will be mitigated by the installation of 

energy dissipaters at the discharge points on both streams and by the 

placement of riprap to help stabilize vulnerable stream banks in the upper 

reaches. These mitigating measures are required by conditions of permits ENC 
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09-77 and ENC 09-81 (N. T. 794, 1020, 1160-1161, 1776-1795, 2278-2279; PECO Ex. 

Nos. 5 and 14, pp. 15-16; NP/NW Ex. Nos. 6 and 10, pp. 5-1 to 5-4). 

74. Benefits of the Project are the following: 

(a) East Branch 

(1) providing needed supplemental cooling water for PECO's 

Limerick Electric Generating Plant; and 

(2) augmenting existing flows to create a flowing stream 

throughout the year; 

(b) North Branch 

(1) fulfilling the need for a public water supply for 

portions of Bucks and Montgomery Counties; and 

(2) augmenting existing flows to create a flowing stream 

throughout the year 

(N.T. 850-869, 877, 889-892, 2021-2031; PECO Ex. No. 5; NP/NW Ex. No. 6). 

DISCUSSION 

As a third-party appellant from DER's issuance of time extensions 

with respect to permits ENC 09-77 and ENC 09-81, and DER's actions on remanded 

issues pertaining to these permits, Del-Aware has the burden of proving 1 by a 

preponderance of evidence, that DER violated the law or abused its discretion: 

25 Pa. Code §21.101(a) and (c). 

Del-Aware's arguments can be characterized as follows: (1) DER's 

study was invalid~ (2) PECO's and NP/NW's studies cannot remedy DER's 

deficiencies, and (3) DER's balancing test was invalid. Before dealing with 

these contentions, it is necessary to dispose of NP/NW's challenge to 

De l-Aware 1 s standing to maintain the appea 1 o.rigina lly docketed at 87-037 and 

which relates to permit ENC 09-81. 
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·Del-Aware's Standing 

The Board held in an Op_inion and Order issued May 27, 1987 that 

Del-Aware had shown representational standing to file this appeal by reason of 

allegations concerning its member David Windholz who owns real estate 

bordering the North Branch (1987 EHB 351 at 361 and 382). Standing is a 

jurisdictional matter, however, and can be raised at any time. After NP/NW 

raised the issue in its pre-hearing memorandum, Del-Aware was required to 

prove its allegations at the hearing. Evidence on this subject was presented 

dur1ng the first and second days of hearings - March 1 and 2, 1989. After the 

parties stipulated that David Windholz (possibly with his wife) continues to 

own the riparian land along the North Branch, the only remaining dispute 

concerned his membership in Del-Aware. 

Frederick R. Duke, former Executive Director of Del-Aware, testified 

that the organization has three membership levels - (1) those who are on the 

mailing list, (2) those who donate money to Del-Aware, and (3) those who pay 

dues of $20 annually. Windholz was listed as a member in the third category 

for 1988 and, to the best of Duke's recollections, was in that category for 

the two or three years preceding 1988. Windholz himself produced a cancelled 

check, dated March 1, 1988, evidencing payment of his dues, and stated that he 

was still a member as of March 2, 1989. 

On the basis of this evidence, the presiding Administrative Law Judge 

made a provisional ruling that Del-Aware had established standing. That 

ruling is now affirmed by the Board~ bane. While Windholz produced 

documentary proof of his payment of dues only once, he considered himself to 

have been a member in 1987 and to still be a member in 1989. He acknowledged 

that his wife handled the payment of dues and that he did not know whether 

dues had, in fact, been paid at any time other than March 1, 1988. 
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The testimony of Duke and Windholz, taken together, is sufficient to 

establish that, ~1; the time of filing the appeal ~nd at the time of he,aring, 

Windholz was a member of Del-Aware. Whether he was a dues paying member 

during all of that time is uncertain; but, if he ~s not, he certainly 

qualified for anQther level of membership. That 1 coupled with his stated 

desire to have Del""Aware represent his interest in this proceeding, is 

sufficient to prove the relationship that necessarily underlies 

representational standing. 

DER' s Study 

Del-Aware claims that DER's erosion study was "fraudulent and 

invalid" because it was conducted under unreasonable time constraints, by 

inexperienced personnel, using inadequate data, and influenced by the bias of 

R. Timothy Weston (Weston). Evidence to support this claim is totally 

lacking. Del-Aware seizes the evidence that, initially, DER officials had 

hoped to be in possession of some preliminary conclusions by July 15, 1984 

when Weston was scheduled to testify in the Sullivan case, but rejects all 

other evjdence. That other evidence reveals that preliminary conclusions were 

not available by July 15, 1984, and that the study continued until the Report 

was finalized in April 1985. None of the half-dozen or so present or former 

DER employees called as witnesses testified to any lack of time to do the 

study properly. The time invested by DER personnel in doing the field work, 

the laboratory work, the calculations and the Report compares favorably with 

that consumed by TAMS and Simons.4 While the figures are less evident, it 

4 DER's field work took 4 days; TAMS and Simons each spent about 6 days in 
the field. DER's Report was not completed for 9 months; TAMS' was put 
together in 3 weeks, Simons' in 4 months. Direct comparisons cannot be made, 
obviously, without knowing the number of persons involved, or the training and 
experience they possessed. 
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appears that DER personnel spent as much or more time studying the erosion 

potential of these two streams than any of the other experts, including those 

presented by Del-Aware. 

DER's personnel had never before studied the effects of diverting 

water into natural channels but all of them were professionally competent to 

do the various segments of the study. John P. Wilshusen, who had partial 

responsibility for the field work, is a geologist with both bachelor's and 

master's degrees in that subject. David P. Lambert, the other person in 

responsible charge of the field work, is a civil engineer. Lambert serves as 

Chief of the Division of Project Development in DER's Bureau of Water 

Projects. It was his six years of experience in this Division that prompted 

his superiors to give him the task of analyzing the field and laboratory data 

to arrive at the final conclusions of the Report. His prior work had involved 

flood protection projects - including channel construction, bank protection 

and channel relocations (diverting water from a natural channel to a man-made 

channel). In performing this prior work, he had calculated water levels and 

water velocities using the HEC-2 Program. 

The only deficiency Del-Aware can point to in the expertise of these 

DER employees is the absence of any prior experience in performing the precise 

kind of study involved here - quantifying erosion caused by the diversion of 

water from one natural channel into another natural channel. Given Lambert's 

prior experience in channel relocations, it was incumbent upon Del-Aware to 

establish that there is some significant difference between diverting water 

into a natural channel and diverting water into a man-made channel that would 

disqualify Lambert from performing the study. Del-Aware presented no such 

evidence. The only evidence touching on the subject came from Armando 

Balloffet and Daryl B. Simons, persons who have spent their lifetimes,in this 
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· field and who bo~h stated that there is no difference - the principles are the 

same. 
' . 

DER's cress-sections were not detailed enough to perrni't the HEC-2 

Program to calculate water depths and velocities ~t low flow levels in the 

East Branch and HGrth Branch. At these flow levens, the water does not cover 

the entire stream fbed but runs in one or more rivulets. In order to 

measure the impact of the diversion flows upon tlil·e stream banks, DER decided 

to use, as a surrogate low flow, a flow of 10 cfs which would cover the entire 

stream bed and touch the banks. Del-Aware critici~zes this decision as being 

technically faulty and deliberately misleading. Evidence to back up the 

criticism is lacki,ng, however •. 

DER's pu1rpose in this portion of the study was to assess the relative 

impact of the diversion flows on the stability of .the stream banks.5 To 

accomplish this, DER had to compare the stability of the stream banks minus 

the diversion flows to the stability of the stream banks with the diversion 

flows. Since the low flows in both streams did not reach the banks, DER chose 

a flow that did (10 cfs) and used that for its comparison. There is nothing 

technically wrong with this approach, given DER's purpose. Nor is it 

misleading. DER stated the following on pages 4-5 of the Report: 

An additional discharge of 10 cfs for each reach 
was also modeled as a basis for comparing pumped 
flows to low flows. The value of the low flow 
was selected at 10 cfs in order to better 
facilitate the use of the computer model. Flows 
lower than 10 cfs would be too small for the 
computer to analyze accurately. The flow width 
at smaller discharges would not extend across 
the full width of the stream to both banks at all 
locations. This would not allow comparison of 

5 DER also was studying the stream beds, of course; but, since the study 
found no bed erosion at any of. the flow levels measured by DER, it follows 
that it would also have found none at the true low flows, which would have had 
even 1 ower ve 1 oc it i es. A 11 parties agreed that the stream beds are "armored." 
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bank erosion at low flow against bank erosion 
with pumped flows. 

It is difficult to imagine how DER could have been more candid in 

explaining how it performed the study. Anyone reading this language was given 
' 

distinct notice that the low flow value reflected in the Report did not 

represent the actual low flows present in the streams but a surrogate chosen 

to facilitate the comparison of stream bank stability. Del-Aware contends 

that, since the above language was not put into the Appealed Orders, these 

Ord~rs are misleading. However, both Appealed Orders contain paragraphs 

making specific reference to the Report and incorporating it "herein by 

reference." This practice has a long history of acceptance (see, for example, 

Pa. R.C.P. 1019(g)) and effectively made the Report an integral part of the 

Appealed Orders: In re. Kretz' Estate, 410 Pa. 590, 189 A.2d 239 (1963). 

Del-Aware makes the grave charge that Weston was biased in favor of 

the Project and used his official position to influence DER employees to 

produce a favorable report. Although given wide latitude during the hearing, 

Del-Aware was unable to produce even a shred of evidence to support its 

charge. The witnesses who testified on this subject all agreed that Weston 

made no effort to force a specific result. 

The most curious of Del-Aware's arguments is that DER's study fails 

to comply with the Board's remand instructions, because it did not "quantify" 

the erosion that would occur. As already noted, DER concluded that the 

highest pumped discharges would cause greater instability of the stream banks 

in the uppermost reaches of the East Branch and the North Branch. The Report 

then states at pages 4 and 5: 

However, the amount of the increased erosion 
cannot be determined •••• Although the stability or 
instability of soil at a particular site can be 
determined, a prediction of the amount of soil 
loss cannot be made •••• The conclusions of 
these investigations, therefore, are limited to 
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whether the soils are stable, and d~ not attempt 
to de.fine the degree of stabi 1 ity or instabi 1 ity. 

These statements were incorporated into the Appealed Orders. 

Consistent with th'e position that· the precise amou'tlt and precise location of 

erosion cou 1 d notiJ:ie determined in advance, DER i'n$erted new cond it i ens in the 

permits r·equiring> U) close monitoring of erosion:' impacts during the first 

phase and (2) sut>mission and approval of an erosion control plan prior to 

starting the second: phase. 

Del-Awar'e''s criticism of this approach is curious because Del-Aware's 

experts, Jonathan T. Phillippe, Edwin L. Beemer arid John K. Adams (to a lesser 

extent), all agreed with DER that the amounts and locations of erosion could 

not be precisely quantified in advance (N.T. 594-600, 987-988, 1516). If that 
' 

be true, by what standard is DER's study defective? Del-Aware seems to be 

arguing that, since the Board directed quantification in its remand, DER was 

required to quantify precisely even if that is impossible. This disingenuous. 

argument places DER on the losing end if it fails to quantify precisely or if 

it attempts to perform that impossible task. We are not persuaded by such 

syllogisms. 

We find nothing in Payne v. Kassab, supra, that imposes mathematical 

certainty on the quantifying of environmental harm. Instead, our review of 

DER's decisions in this area "must be realistic and not merely legalistic," 

312 A.2d 86 at 94. Applying that guideline, we hold that environmental harm 

is adequately quantified if it is measured with as much accuracy as is 

reasonablY possible from a practical standpoint. 

The hydraulic analysis, bed and bank stability analysis, and 

sedimentation analysis performed by DER enabled DER to determine that the 

overall threat of erosion is not great, is confined essentially to the 

uppermost· reach of each stream, and is more likely to occur during the second 
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phase than during the first phase. Having fixed the relative magnitude of the 

problem, DER elected to postpone.a more finite determination of location and 

amount until the data gathered during the first phase is available. Based on 

our interpretation of ~hat is required by Payne v. Kassab, supra, we conclude 

that DER's erosion study produced a legally sufficient quantification of 

environmental harm. 

PECO's and NP/NW's Studies 

Convinced of the shortcomings of DER's attempt to quantify erosion, 
' 

Del-Aware argues that the deficiencies cannot be supplied by PECO's and 

NP/NW's studies. Since we have found DER's quantification to be satisfactory, 

this argument has no relevance. 

PECO's and NP/NW's studies corroborate DER's findings and conclusions 

even though TAMS and Simons used slightly different factors and techniques and 

focused on longer reaches of the two streams. These experts agreed with DER 

that (1) no erosion of the stream beds is likely to occur, (2) the overall 

threat of erosion to the stream banks is not great, (3) the flows expected to 

be generated during the second phase pose the greater danger to the stream 

banks, (4) the areas most likely to be affected by stream bank erosion are in 

the uppermost reaches of each stream, and (5) the likelihood of erosion can be 

minimized by the use of stream bank stabilization materials. 

Simons went one step beyond and made an estimate of the cubic feet of 

North Branch stream bank material likely to be washed away at the maximum 

discharge (during phase two) and the impact upon Lake Galena. Curiously, 

Del-Aware makes no comment on this estimate in its post-hearing brief even 

though it can be viewed as an attempt to quantify erosion with the kind of 

specificity Del-Aware argues is necessary under Payne v. Kassab, supra. 
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The fact that Simons undertook to estimate the amount of erosion that 

might occur during phase two does not i~pair the validity of DER's study. 

Conceivably, DER eould have made an estimate also. Convinced that such an 

exercise would pr.qduce a more accurate result if performed with the first 

phase data in han~. DER elected to defer the calculation until phase two was 

ready to commence~ Since the erosion threat is considered to be greater 

during phase two, a prediction ,of locations and amounts with as much accuracy 

as possi.ble should be made before that phase begins. Deferring the prediction 

until the phase one "real world" data is available will enhance the accuracy 

of the prediction. We view this deferral as being consistent with DER's 

careful, step-by-step approach which, in our opinion, is appropriate under the 

circumstances. 

DER's Balancing of Benefits Versus Harm 

In the Appealed Orders, DER imposed new conditions designed to 

eliminate or minimize erosion. These included a staged start-up of 

discharges, the maintenance of minimum flows, avoidance of rapid fluctuations, 

constant monitoring of stream banks and prompt implementation of bank 

stabilization measures. These conditions represented DER's response to the 

second inquiry prescribed in Payne v. Kassab, supra. DER went on to conclude 

that, to the extent stream bank erosion is not avoided, reduced or 

controlled by these new permit conditions, the benefits to be derived from the 

Project outweigh the environmental harm caused by the stream bank erosion.­

Benefits specifically mentioned by DER were the providing of needed cooling 

water to Limerick (East Branch), the providing of needed water supplies to 

Montgomery and Bucks Counties (North Branch), and the augmentation of 
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downstream flows for aquatic habitat and other uses (both streams). This 

conclusion was DER's response to the third inquiry prescribed in Payne v. 

Kassab, supra. 

Del-Aware coQtends that DER's balancing was invalid but cites only 

one reason - because the erosion study was invalid. We have already decided 

that it was not. Del-Aware proceeds to recite the testimony of its experts to 

the effect that erosion will occur; but that is not the point at issue here. 

All parties agree that erosion will occur. The question is whether the 

environmental harm caused by that erosion will so clearly outweigh the 

benefits to be derived from the Project that "to proceed further would be an 

abuse of discretion," 312 A.2d 86 at 94. Del-Aware offers absolutely no 

analysis to guide us in answering this pivotal question. 

It is clear from the record that DER's Acting Secretary John P. 

Krill, who performed the balancing, was satisfied that (1) the threat of 

erosion was not great; (2) the threat would be reduced by conditions inserted 

in the permits requiring a staged start-up of discharges, maintenance of 

minimum flows, avoidance of rapid fluctuations, constant monitoring and prompt 

implementation of stabilization measures; and (3) the experience gained during 

the first phase would enable DER to impose effective measures to minimize 

erosion damage during the second phase. These highly relevant factors 

evidence the kind of careful, deliberate approach to the controlled 

development of resources approved in Payne v. Kassab, supra. 

The benefit side of the scale contains the items specifically 

mentioned by DER in the Appealed Orders. The need for the additional water at 

Limerick and in Montgomery and Bucks Counties was established in Del-Aware I 

and was considered by Acting-Secretary Krill to be a serious need, outweighing 

the environmental harm likely to result. On the basis of the record, we 
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cannot label this conclusion an abuse of discretion. To the contrary, it 

r~presents a highly appropriate exercise of discretion in an area "piled high 

with difficulty."6 

Del-Aware ;argues that it should have been permitted tore-litigate 

the need for the •dditional water. This was the subject of an Opinion and 

Order issued in this proceeding on September 30, 1988, holding that Del-Aware 

was precluded from re-litigating need. A few months later, Commonwealth Court 

affirmed this Board's holding in Del-Aware III, applying the same preclusion 

rules to the same issue: Del-Aware Unlimited. Inc; v. Commonwealth. Dept. of 

Env.ironmenta 1 Res.ources, 121 Pa. Cmwlth. 582, 551 A.2d 1117 (1988), Allocatur 

denied April 12, 1990. We see no reason to revise our September 30, 1988 

ruling and expressly affirm it. 

CONCLUSIONS OF LAW 

1. The Board has jurisdiction over the parties and subject matter of 

the appeals. 

2. Del-Aware has the burden of proving, by a preponderance of the 

evidence, that DER violated the law or abused its discretion in issuing the 

Appealed Orders. 

3. Del-Aware has standing to maintain these appeals by virtue of its 

representation of its members Mark Dormstreich and David Windholz. 

4. DER's erosion study was conducted by competent personnel using 

adequate data and appropriate techniques. They were not placed under 

unreasonable time restraints and were not influenced by the predilections of 

DER officials. 

6 Borrowed from Abraham Lincoln's Second Annual Message to Congress, 
December 1, 1862. 
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5. DER's use of a surrogate low flow with which to compare the 

impact of the diversion flows on the stability of the banks was reasonable 

since the actual low flows did not reach the banks. 

6. DER's use of the surrogate low flow was adequately disclosed in 

the Report and in the Appealed Orders which incorporated the Report by 

reference. 

7. Payne v. Kassab, supra, does not require that environmental harm 

be quantified with mathematical certainty. 

8. Environmental harm is adequately quantified if it is measured 

with as much accuracy as is reasonably possible from a practical standpoint. 

9. DER's erosion study was scientifically valid and legally 

sufficient to support the conclusions that the overall threat of erosion is 

not great, is confined essentially to the uppermost reach of each stream, and 

is more likely to occur during the second phase than during the first phase. 

10. DER's erosion study produced a legally sufficient quantification 

of environmental harm under the circumstances present in these appeals. 

11. DER's conclusion that the monitoring done during the first phase 

will provide the necessary data to enable DER (a) to predict more accurately 

the amount and location of the erosion likely to occur during the second phase 

and (b) to impose specific conditions to eliminate or minimize the erosion 

threat, was reasonable. 

12. PECO's erosion study, conducted by TAMS, and NP/NW's erosion 

study, conducted by Simons, corroborate DER's. findings and conclusions. 

13. The fact that Simons estimated the cubic feet of stream bank 

material likely to erode in the North Branch during phase two does not impair 

the validity of DER's erosion study which preferred to postpone any such 

calculation until the end of phase one. 
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14. The new conditions added to permits ENC 09-77 and ENC 09-81 by 

the Appealed Order;s and which ate designed to e Hmi nate or mi tt1mi.ze eros ion 

are a leg a 11 y valid response to the second inqu it'¥ prescribed by Payne v. 

Kassab, supra. 

15. The weighing of the benefits of the~Project against the 

environmental hafili to be caused by stream bank ~t6sion, as performed by OER's 

Acting .Secretary krill, was a l~gally valid respdttse to the third inquiry 

prescribed by PaYne v. Kassab, supra. 

16. DER's conclusion that the benefits tJUtweigh the environmental 

harm was an approp:riate exercise of its discretion. 

17. Del;;.Aware was properly precluded from re-litigating the question 

of whether there was a need for the Proje.ct. 

18. DER's decision on this remanded issue, as reflected in the 

Appealed Orders, comports with the mandate set forth in Conclusion of Law .No .• 

10 in Del-Aware I (1984 EHB 178 at 331). 
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ORDER 

AND NOW, this 17th day of July, it is ordered that these consolidated 

appeals, filed by Del-Aware Unlimited, Inc. on January 26, 1987, are 

dismissed. 

ENVIRONMENTAL HEARING BOARD 

R((~-
Administrative Law Judge 
Member 

-r-~.,.<£f~ ~~t*V 
TERRANCE J. FI~AfRICK 
Administrative Law Judge 
Member 

~~ RHARifs. EHMANN 
Administrative Law Judge 
Member 

JO B N. MACK 
A m' .. istrative Law Judge 
Mdmber 

Board Chairman Maxine Woelfling did not participate in this decision. 

DATED: July 17, 1990 

cc: Bureau of Litigation 
Library: Brenda Houck 
Harrisburg, PA 

sb 

For the Commonwealth, DER: 
Louise Thompson, Esq. 
Eastern Region 
For Permittee NWRA: 
Jennifer Clarke, Esq. 
Philadelphia, PA 
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For Appellant: 
Robert J. Sugarman, Esq. 
Philadelphia, PA 
For Permittee-Intervenor PECO: 
Bernard Chanin, Esq. 
Philadelphia, PA 
For Intervenors NP/NW: 
Jeremiah J. Cardamone, Esq. 
Ft. Washington, PA 



COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
101 SOUTH SECOND STREET 

SUITES THREE-FIVE 
HARRISBURG. PA 17101 

717-787-3483 
TELECOPIER: 717-783-4738 

INQUIRING VOICES UNLIMITED, INC. AND 
SUGAR GROVE TOWNSHIP 

. . . . 

M. DIANE SMIT 
SECRETARY TO THE 81 

v. EHB Docket No. 85-548-R 

COMMONWEALTH OF PENNSYLVANIA, 
. . 

DEPARTMENT OF ENVIRONMENTAL RESOURCES : 
and MERCER COUNTY COMMISSIONERS, Permittee: Issued: July 18, 1990 

OPINION AND ORDER 

By the Board 

Smopsjs 

In an appeal from the extension of a dam construction permit, the 

sole isSue is whether the Department of Environmental Resources ("DER") had 

"good cause" to grant the extension. Where the Appellants fail to raise this 

issue, the appeal will be dismissed. The Appellants are precluded from 

raising issues concerning the original issuance of the permit, as this is 

beyond the scope of the instant appeal. 

OPINION 

This matter involves an appeal filed on December 23, 1985 by 

Inquiring Voices Unlimited, Inc. and Sugar Grove Township (hereinafter 
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/ ~ I ~ t' ' 

co:J1ect4vely refe1r·red to as'"~he Appellants") fromDER's November 22., 1985, 

.extension or ren.ewa 11 of a permit for the const.r.~ct ion of .a fl:ood co:nt.rol 

dam in Mercer Cour;tty. 

On January 5, 1983, OER i:ssued a permit (Permit Na. DAM 43-57) t.o tile 

County Commissioaers of Mercer County ("the Permittee") to construct a flood 

control dam on the waters of Cr'o:oked Creek in the Little Shen.ango River 

Wa·tershed, designated .as DAM PA 488 (U.S .. Army Corps of Engi'nee:rs No:.J. This 

permit was for the period from Janua.ry 5, 1983 to· December 31, 1984. On 

De.cember 19, 1984, the permit was extended for a one-year period to the end of 

December 1985. On November 22~ 1985 the commissioners recei¥ed a second 

extension to December 31, 1986,, which i.s the subject of this appeal. DER 

granted additional extensions thereafter through 1988. 

This appeal came to hearing on March 14 and 15, 1988 before former 

Board Member William A. Roth. At the hearing, the history of the series of 

extensions indicating that the p.e:rmit was extended on December 19, 1984 for 

one. year, on November 22, 198'5 for one year, on December 17, 1986 for one 

year, and on December 1 ,. 1987 for one year was made a matter af record ffR 

281). It also became clear from the transcript that there had not b·een an 

appeal from any of the extensions after the original appeal {TR 281 and 282). 

It is not clear from the record whether the Appellants had ever appealed the 

original issuance of the permit. 

lit is not clear whether the permit was "extended" or "renewed", as the 
record refers to it both as an "extension" (TR 281-282) andas a "renewal" (TR 
282) (An August 8, 1988 l,etter :from Appellants' cou.nsel which accoml)anied 
Appellants' Post-H~aring Memo:randum also refers to it as a "permit 
reissuance".) We will refer to it herein as an extension, as this is the term 
.used by DER in its November 22, 1985 letter, which i·s the subject of this 
appeal. Moreover, whether this was a permit "renewal" or "extension" does not 
affect the Boa·rd's conclusion in this matter. 
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In reviewing matters over which DER exercises authority, the Board's 

role is limited to determining if DER has abused its discretion or has 

arbitrarily exercised its powers. Del-AWARE Unlimited v. DER, 1987 EHB 351, 

aff'd. 121 Pa.Cmwlth. 582, 551 A.2d 1117 (1988). 

The standard which DER must follow in granting an extension of a dam 

construction permit, such as that involved in this case, is "good cause." 

Del-AWARE Unlimited v. DER, 1986 EHB 919, 939-940. See also Del-AWARE 

Unlimited v. DER, 1988 EHB 1097, 1105. In making this determination, DER 

should consider whether failure to complete the construction project within 

the originally permitted time period is due to the fault of the permittee, for 

such reasons as lack of diligence, lack of proper planning, etc. Del-AWARE, 

1986 EHB at 939-940. 

Therefore, the sole issue on the merits is whether DER did not have 

good cause to grant the November 25, 1985 extension of the Permittee's dam 

construction permit. However, the Appellants have failed to raise this issue. 

Instead, their allegations center around the 1983 issuance of the permit, 

contending that issuance of the permit was contrary to state and local law and 

that the proposed dam will result in environmental harm. Clearly, Appellants 

are attempting to litigate issues pertaining not to the November 1985 

extension, but to the original issuance of the permit, which issues are beyond 

the scope of this appeal. 

The 1988 Del-AWARE case is similar in that it involved an appeal from 

PER's issuance of permits extending various construction completion dates. In 

that case, the appellants were attempting to litigate a number of issues which 

had been decided in earlier appeals. The Board held that the appellants were 

precluded from raising these issues and that the only issue potentially 
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involved in' the' appeal was whether DER had:·g_ood:i c:ause to extend the 

con'st'ruct;ioir comf)'fetion date of the pe.rmit in: qaest;ion. Sim~e' the' appe:lJan~tg; 

had not ra~ised thlis issue, the Board ruled: there; we,re no\ fUrther· is:sues::. to.' lie·:~ 

l"it'iga;t'ed. In t:~l:!i present case,, the Appell antsi Wave not< alJe~~di that; .. DER' d·idt 

not have good cau$e to extend: the' Permittee's construct:ion COIJlpletion date·, 

and as a: result,. there are no1 issues to be· 1 iti'~~ted. 

MOreover~, .. the extension which is the' sui!J~ect of this: appear has:·. long:i 

since expired (December 1986), and the, Appellanif:sH have not filed. an appeaa .. 

from anyr subsequent extens·ions.2 

In contlu.sion, since the Appellants have not alleged that OER d,id.<, nofl 

have good cause tO·' grant the November 25, 1985 extension to the Pernl'ittee'~;, ancdt 

furthermore, since the extens>ion which· is the subject of· tltis' appea~) has•. 

expired and Appellants have not challenged any subsequent extensions, th:is 

appeal is· moot and must be di·smissed~ 

2/ipp·ellants' Post-Hearing Brief and cover letter, fiTed w.ith the Boa.rd: on' 
or about August 8, 1988, suggest that the appeal is moot since the term of? thffi 
permit extension has expired. (Appellants' Pbst-Heariing Memorandum, Propo·sed 
Find'iri~f of Fact No. 3l 
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ORDER· 

AND NOW, this 18th day of July, 1990, it is ordered that the appeal 

of Inquiring Voices Unlimited, Inc. and Sugar Grove Township, docketed at 

85-548-MJ, is dismissed. 

ENVIRONMENTAL HEARING BOARD 

~4 .. ~· "'"- ~ .. 1"//Z" ~ • ,.,., • . 
MAXINE VO fii:G ~J?. 
Adainistrative Law Judge 

Cha;C?~ . 
ROBERT 1!. MYERS ~ 
Administrative Law Judge 
Mellber 

...... ':r:' ;:11: iii . 
TE f J. FITZPA-

1
· ~ 

Administrative Law Judge 
Mellber 

N. CK 
nistrative Law Judge 
er 

Board Member Richard S. Ehmann recused himself in this case. 

DATED: July 18, 1990 

cc: Bureau of Litigation 
Harrisburg, PA 

rm 

For the Coalonwealth, DER: 
Donna J. Morris, Esq. 
Lisette M. McCormick, Esq. 
Western Region 
For Appellants: 
Allan E. Macleod, Esq. 
Coraopolis, PA 
For Pen~ittee: 
William Madden, Esq. 
Sharon, PA 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
101 SOUTH SECOND STREET 

SUITES THREE-AVE 
HARRISBURG, PA 17101-0105 

717-787-3483 
TELECOPIER 717-783-4738 

M. DIANE SMITH 
SECRETARY TO THE BOA 

MUNICIPAL AUTHORITY OF BUFFALO TOWNSHIP 

v. EHB Docket No. 88-041-M 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES Issued: July 20, 1990 

Robert D. Myers, Member 

Synopsis 

OPINION AND ORDER 
SUR 

MOTION TO DISMISS 

A Motion to Dismiss will be granted and an appeal dismissed when it 

seeks to litigate a letter of DER which cannot be construed as an appealable 

order. 

ORDER 

Municipal Authority of Buffalo Township (Authority) and Buffalo 

Township (Township), Butler County, Pennsylvania (collectively, Appellants), 

filed a Notice of Appeal on February 18, 1988 from a January 12, 1988 letter 

of the Department of Environmental Resources (DER). DER's letter responded to 

a December 17, 1987 letter, addressed to DER Secretary Arthur A. Davis, from 

Cecil C. Furer, Board Secretary of the Authority. 

In his letter, Mr. Furer recited some of the history of the 

Authority's efforts to provide municipal sewerage service to the Ekastown Road 

area of the Township. He related how the Authority had held numerous meetings 

with other municipal bodies, seeking agreement to transport sewage from the 

Ekastown Road area to the treatment plant of the Upper Allegheny Joint 
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Sa':tt!i1ta.:r.~ Awe:hori'ty ~Upper Allegben~}\ llo' reactf that prl'ant,. the Awtho:rfty· 

woulit:F hav,e to rtiri t'tunk lines through HarrHso·n. Towrtshfp andx Fawn Townshisp: in 

ne~;ghbortng ATleghehy County... ~awrr· r.ownship be"Cam~: tne probl·emt,, re:fus·fng; to. 

al!Tow the Authorit~· to la_w its trunk Hne thro·ug:h a\ T-lJ/2 mfle s:eyment. of i't.ss 

ferrftory'. 

Because of Fawn Township's intransigence,. 'tihe Authority, had;, dec.tded 

t·o· construct its owrr treatment P'llant on the Tawnsl:ni1p1 s border with Fawn 

towtishfp, an a.lternartive that als·o appeared to be· lless costly. When the.·. 

Authority asked DEit''s Meadville Region a 1 Off fee f0rl" effluent Tim its for· a 

dfs:charge to L itt Tel Bull Creek, DER refused. ta· appr.ove this app:roach. Severa•·r 

meetings fo l1 owed, the 1 ast of which· took place in Harr i·sburg on December· Z, 

1987. At that meeting, IJER' s Deputy Secretary Mark McCTellan reaffirmed the 

Reg.ional ,Offke' s decision requiring the Authority· to transport its sewa'g.e to! 

the Upper Alle.gheny pl;ant. 

Mr. Furer' s Vetter clbsed' with a1 request of the TownsnJp Supervdso:rs 

and the Awthori·ty Board· for a· "hearing" and/or a "meeting"' to review matters 

and res·o Tve the problems .. 

fhe letter wa.s referreef by Secretary· Oavd's to! ltichard H. £inn,. the 

Envh·:-onmenta"T P'rotec:Hon D'ire·ctor in DER's Meadvfln:e Reg.fonaT Office. It was. 

Mr. Zinn· who si'g.ned the January 12,, 1988 letter from• wh'ich the appeal was 

tal<en. IR this Tetter,. Mr. Zinn referred to pa·st planni'ng efforts involvi·n~ 

moth• the Tawnship' and Fawn Townsh'iip, wh:ich' concl!uded tfuat the bes:,t method' fer 

hand'Ti>ng• the sewa·ge Aeed:s of the ~kas;town Rbad' area was tt'le transportat i·on of 

the wa:stes to the I:Jpp·er Allegheny p l'ant. Constructing a separate plant on the· 

Townshdp border would be inconsi'stent with these· pl1a·nning efforts and an 

••un'accepta:Me alternative," Mr. Z'inn wrote. 
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He went on to state his understanding that the Authority would be 

willing to proceed with the Upper Allegheny alternative if Fawn Township would 

remove its objections to the trunk line. Since Fawn Township•s Official 

Sewage Plan was consistent with the Upper Allegheny alternative, Mr. Zinn 

promised to schedule a joint meeting which he hoped would resolve the 

difficulties with Fawn Township. He added that DER would issue orders and 

take legal action against one or both Townships, if necessary to force them to 

implement their Official Sewage Plans. 

DER filed its first Motion to Dismiss on May 12, 1988, claiming that 

the January 12, 1988 letter was not an appealable order. Since the 

Authority•s December 17, 1987 letter was not then a part of the record and we 

had no way of discerning its contents, we denied DER•s Motion in an Opinion 

'and Order dated July 15, 1988 (1988 EHB 608). DER filed a second Motion to 

Dismiss on December 5, 1988, enclosing the Authority•s December 17, 1987 

letter as an exhibit. The Authority filed Objections to the Motion on 

December 23, 1988, attaching other correspondence. DER•s Reply to the 

Authority•s Objections, filed on January 17, 1989, included a copy of an Order 

issued by DER on December 13, 1988. This Order, addressed to the Township, 

the Authority and Fawn Township, recited the pertinent past history and then 

directed (1) the three municipalities, within 60 days, to execute an agreement 

permitting the Authority to construct a trunk line through Fawn Township for 

conveyance of sewage to the Upper Allegheny plant; and (2) the two Townships 

to submit updates of their Official Sewage Plans within 120 days and to 

implement them after approval. 

No appeal was filed with the Board from DER•s December 13, 1988 

Order. Since Fawn Township•s compliance with the Order would render moot the 

issues in this appeal, a decision on DER•s second Motion to Dismiss was 
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.deferred. We are unaware of any subsequent developments, but have be:en 

advi.sed ~by the parties that the issues are not moot. Accordingly, we will act 

on DER 1 s Motion. 

In our J,u}y 15, 1988 Opinion and Order, 1We observed that actions of 

DER are a.ppealabH! only if they are "adjudications'" within the .meaning of the 

Administrative Agelilcy Law, 2 Pa. C.S.A. §101, or '"actions" under §1921-A ~of 

the Administrative Code, Act of April 9, 1929, P.t. 177, as amended, 71 P.S. 

§510-21, and 25 Pa. Code §21.2(a)(1). Adjudicati:ons are defined as those 

ac~ions which affect the personal or property rig:bts, privileges, immunities, 

duties, liabilities or obligations of the parties. An appealable action is 

defined in 25 Pa. Code §21.2(a) as follows: 

Any order, decree, decision, determination 
or ruling by the Department affecting personal or 
property rights, privileges, immunities, duties, 
liabilities or obligations of any person, 
including, but not limited to, denials, 
modifications, suspensions and revocations of 
permits, licenses and registrations; orders to 
cease the operation of an establishment or 
facility; orders to correGt conditions 
endangering waters of the Commonwealth; orders to 
abate air pollution; and appeals from and 
complaints for the assessment of civil 
penalties. 

These definitions are easy to state but are often very difficult to 

apply. A review of prior Board decisions in this area discloses that 

the rulings turn on the particular facts involved. Board precedent is only of 

marginal value, as a result, and the decision in the present case will 

also depend upon the facts presented in the documents in the record. While 

the precise wording of the documents is important, it is the substance that 

controls: Meadville Forging_Company v. DER, 1987 EHB 782. 

When DER's January 12, 1988 letter is read in conjunction with the 

Authority's December 17, 1987 letter to which it responded, it is clear that 
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the appeal must be dismissed~ The Authority, in its letter, was bringing its 

problem to the attention of Secretary Davis and requesting a meeting "to try 

to resolve this and get this project going." DER's response, through Director 

Zinn, was to promise a joint meeting to resolve the impasse between the two 

Townships. This response could have no effect on any "personal or property 

rights, privileges, immunities, duties, liabilities or obligations of any 

person." 

The Authority's letter mentioned the two alternatives and stated its 

preference for building its own treatment plant. DER's letter observed that 

the Authority's preferred approach was inconsistent with prior planning 

efforts and was unacceptable. It can be argued that, standing alone, DER's 

response can be construed as a denial affecting the Appellants' obligations 

and, therefore, appealable. When placed within the context of the two 

letters, however, it is plain that this language was mere observation or 

opinion. DER was not responding to a formal request or application; it was 

reiterating a position consistently held for some time and communicated to 

Appellants on prior occasions. If it is Appellants' premise that DER's taking 

of this position amounted to an appealable order, then Appellants should have 

appealed when the position was first taken, not when it was reiterated months 

or years later. 

Appellants argue also that DER's threat to issue orders and take 

legal action against the two Townships makes it clear that DER was acting with 

legal significance in issuing the January 12, 1988 letter. We disagree. DER 

was attempting to assure Appellants that it would do whatever was necessary to 

resolve the impasse that had stymied them in pursuing the best alternative 

identified in prior planning efforts. DER made good on that promise when it 

issued the Order of December 13, 1988, from which no appeal has been filed. 
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We are unable to construe DER's January 12, 1988 letter as an 

appealable order. 

ORDER 

AND NOW, this 20th day of July, 1990, it is ordered as follows: 

1. The Mwtion to Dismiss, filed by DER o.n December 5, 1988, is 

gran:t~Bd. 

2. The appeal is dismi,ssed. 

BOB 

ENVIRONMENTAL HEARING BOARD 

~w~ 
MAXINE WOELFLING 
Administrative law Judge 
Chairman 

·~~d 
~ D. MYERS ;~ 
Administrative law Judge 
Member 

~~::r. p..,~ 
TERRANCE J. FITZP iif:fCK 
Administrative Law Judge 
Member 

·~~ 
R~ EHMANN , 
Administrative Law Judge 
Member 



DATED: July 20, 1990 

cc: Bureau of L;t;gat;on 
Library: Brenda Houck 
Harrisburg, PA 

sb 

For the Commonwealth, DER: 
Gary A. Peters, Esq. 
Western Region 
For Appellant: 
John J. Morgan, Esq. 
Butler, PA 
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RONALD CUMMINGS BOYD 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
101 SOUTH SECOND STREET 

SUITES THREE-FIVE 
HARRISBURG, PA 17101.0105 

717-787·3483 
TELECOPIER 717-783-4738 

M. DIANE SMITI­
SECRETARY 10 THE BC 

v. EHB Docket No. 88-285-M 

COMMONWEALTH OF PENNSYLVANIA 
DEP~RTMENT OF ENVIRONMENTAL RESOURCES 
and WAYNE MARCHO, Permittee 

Issued: July 20, 1990 

OPINION AND ORDER 
SUR 

MOTION TO DISMISS APPEAL 
Robert D. Myers, Member 

Synopsis 

An oral Motion to Dismiss an Appeal at the close of an appellant•s 

case in chief will be granted when it is clear that he has failed to make out 

a prima facie case that a dredging permit has impacted adversely upon a 

sphaghnum bog on appellant•s property. The substance of the evidence 

presented by appellant (through a DER witness) is that an unpermitted earthen 

dam is causing the conditions on appellant•s property. 

OPINION 

Ronald Cummings Boyd (Boyd) filed a Notice of Appeal on July 22, 

1988, contesting the issuance by the Department of Environmental Resources 

(DER) of Water Obstruction and Encroachment Permit No. E58-118 on July 12, 

1988. This Permit had been issued to Wayne Marcho (Marcho), authorizing him 

to remove silt from a wetland near the headwaters of Bell Creek and to 
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~on&tr'uct and maintain two channels· ll'P'~tre~a'ttl of the wetland at points 
!· 

a'J.}proxiniately 24'00: feet downstream of Potter~ Lake~ in Gibson Township, 

Su!Squehanna Co·u,nty.l 

Orr Ju Ty ],~, l98g 1lne 13C>a:t>d: issued an Op.iinlion and Order denying. 

· r:ia:rcho's Motio'rl t:q: tHsmiss Boyd's Aippear (1989 EllfB' 810').. The appeal came· on: 

fat hearing in Harrisburg before~ Administrative L.aw Judge Robert o •. Myers,. a 

Member of tfu:e Boa.rcf, on: December.· 5·, 1989. Boyd,, acting witnout legal 

teu·nse 1 ; 2 appeare«d and presen·tedl evidence in supptlrt: of his a:ppea 1. When 1\l:e 

rested his case', M~rc·ho orally moved to dismiss t:l!te appeal for failure to' ma!ke 

ou:t a Prima facie, case. The Motion was taken under advisement and the hearing 

was adjourned. The record consists of the pleadings, a hearing transcript of 

i41 pages and 26 e~h1bits. 

As a thir'd-party appellant from DER's issuance of the Permit, Boyd 

had the burden of pro9f and the burden of proceeding: 25 Pa. Code 

§21.10i(t)(3). to carry the burden of proof, Boyd had to show, by a 

prepcn1derance of the evidence, that the issuance of the Permit was a violation 

of law or an abuse of discretion: warren Sand and Gravel Co •. Inc. v. 

CommanweaJfti; .Dept. J)f . .En.vitonmental Res.ources; 20 P~. Cmwlth. 186, 341 A.2d 

556 (1975). to car'ry the burden of proceeding, Boyd had to present evidence 

_. 1 In .hil Notice of Appeal, Boyd inserted the words "Request Supersedeas." 
The Board notified him by letter dated July 27, 1988 that, if he wished to. 
seek_,a,sup~rsedf!~~. ,~e had to file a .petition conformi.ng with the requirements 
of 25 Pa. Code §21.77, a copy of which was enclosed. Boyd never filed such a 
petition and never made any other mention of a supersedeas. Accordingly, no 
further action was taken on the request. 

2 the Board s'f:arr had advised Boyd prior to the hearing that he should 
have legal c,ounsel. Atthe outset of the hearing, Judge Myers asked Boyd if 
he desir'ed to proeeed without le,gal counsel. He replied, "Yes, sir" (N.T. 4) .. 
While the Board may rendersome minimal assistance of an administrative nature 
to a party acting in .Propria persona, it cannot provide assistance with regard 
to substantive aspects of the appeal without jeopardizing its impartiality. 
Consequently, substantive assistance is withheld as a matter of policy. 
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in his case in chief legally sufficient, if true, to justify a decision in his 

favor, at least prima facie: Standard Pennsylvania Practice 2d §58.4. In 

ruling on Marcho's Motion, the Board must give Boyd the benefit of every fact 

and inference of fact fairly to be drawn from his evidence and must interpret 

the evidence most strongly against Marcho: Goodrich-Amram 2d §231(b):3; 

Clearfield Municipal Authority v. DER, 1989 EHB 627. 

Boyd owns the property on which most, if not all, of Potter Lake is 

located. Bell Creek, which flows out of Potter Lake, traverses Marcho's 

property immediately downstream. Beaver dams, apparently, are commonplace on 

Bell Creek. Marcho had removed one of these and had erected a 3-feet high 

earthen dam in its place. He later filed an application with DER for the 

Permit at issue, authorizing him to make certain alterations to Bell Creek 

below the earthen dam to enhance its use as a waterfowl habitat. DER reviewed 

the application, visited the site and issued the Permit. Boyd claims that the 

earthen dam, for which no permit has yet been issued, has raised the level of 

Potter Lake and has threatened the existence of a rare sphaghnum bog that 

surrounds it. He claims that the earthen dam is an essential component of the 

waterfowl habitat Marcho is creating and, therefore, had to be considered by 

DER before issuing the Permit. 

Unfortunately for Boyd, the evidence he presented proved just the 

opposite of what he claimed. Boyd's principal witness was Khervin D. Smith, 

Chief of the Environmental Review Section in DER's Bureau of Water Resources 

Management. Smith supervised the environmental review of Marcho's Permit 

application and had visited the site. He testified that the earthen dam had 

no connection with Marcho's Permit. The wetlands below it where Marcho 

proposed to create a waterfowl habitat were fed, away from the main channel of 

the creek, by springs and surface runoff. The presence of the dam was not 
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r:le'cessary to the preservation of these wetlands. While some areas would have 

b'e~rf inundated temporarily by th·e removal of the dam, they wouM have resumed 
''~i ' 

the'ir fprrner state after the creek flow returned to its main channel. Nor was 

the earthen da:m necessary to ertab le Marcho to do the dredging work authorfz,ed 

by the Permit; that work was confined to areas away from the main channel of 

the creek (See N.T. 73-74, 86-87, 108). 

Smith testified further that the work Marcho was authorized to do 

under the Pe'rmit could have no effect on the wate,r level of Potter Lake or on 

the sphaghm1m bog surrounding it. The conditions forming the basis of Boyd's 

appea1, according to Smith, were caused solely by the earthen dam and, 

possibly, another beaver dam on Be 11 Creek. Marcho' s app 1 ication with res,pect 

to the earthen dam was still pending before DER. 

Smith's testimony was the substance of Boyd's evidence. There can be 

tid doubt that it falls short of making out a prima facie case that DER 

violated the law or abused its discretion in issuing the Permit. Accordingly, 

Martho's motion must be granted. 
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.. ORDER 

AND NOW, this 20th day of July, 1990, it is ordered that the appeal 

of Ronald Cummings Boyd is dismissed. 

DATED: J.uly 20, 1990 

cc: Bureau of Litigation 
Library: Brenda Houck 
Harrisburg, PA 

sb 

For the Commonwealth, DER: 
Julia Smith Zeller, Esq. 
Central Region 
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MAXINE WOELFLING 
Administrative Law Judge 
Chairman 

~wil~ R • MYERS > 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
101 SOUTH SECOND STREET 
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HARRISBURG, PA 17101-0105 

717-787·3483 
TELECOPIER 717·783-4738 

WESTERN HICKORY COAL COMP~, INC. . . 

M. DIANE SMr 
SECRETARY TO THE ! 

v. : EHB Docket No. 90-057-E . . 
COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES . . 

Issued: July 20, 1990 

Synopsis 

OPINION AND ORDER SUR 
MOTION FOR PARTIAL SUMMARY 
JUDGMENT OR TO LIMIT ISSUES 

In an appeal of an assessment of civil penalty, a Motion for Partial 

Summary Judgment based upon the doctrine of administrative finality is 

rejected because the doctrine has been introduced in an attempt to preclude 

the appellant from challenging its obligation to treat discharge, when that 

alleged obligation has not been challenged in the Notice of Appeal. The 

alternative Motion To Limit The Issues is also denied because appellant has 

not raised the issue which is sought to be limited. 
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OPINION 

On. Febru:a1ry 5., 19.9.0;, W~.:ste•rn Hic.Kory. Caarl Company, lnc. ("Westen); 

H,tckoryu) filed w•1!th us a· No.t.·ice of Ap.pea<l• wh~idlr contests: the asses;sment· of,' 

CJvil Penalty· N.o'i· 89·-K-2·4'5-S.,, itt' the amount of $2,700, on. Western H·ickary, b;Y 

th.e D.epa.rtment Oif' Environmental Re.so.urces { "OER"}. l'n its No:tke of ApJ:).e:¢1, 
' ' 

W.este·rn Hickory ch'allenges bo:tllr the fact of the underlying v·fo:l ation. and. the,. 

amaunt of the ciVil penalty. 

Western:· IHck·o:ry filed its Pre-Hearing Memorandum on Ap.ril 27,. 1990.:,, 

and DER' filed its: Pre""Hearing Memo.randum on May 15, 199.0,,. On June 20,,. 1990, 

we received DER's Motion For Partial Summary Judgment, Or, ln· The Alte,rna:tive?t 

MQti:on To limit The Issues, and· accompanying brief. We then, on June 28;, 

1990,, received We·sterm. H'tcko.ry/ s Objections, to" DER' s Motion and. brte.f in 

support thereof. On July 6,, 1990, we recetved DER's Brief In Resp.onse .. To 

Ap.pell,;ant' s Objections To DER' s Motion For Partial Summary Judg,me.nt .. 

DER's Asses.sment Of. Civil Penalty, wh.·ich is attached to the Notiiae, om 
. Appeal, alleges that on or about September 18, 1989, W.es.t.ern H;ickory/ faiilied. t\0, 

qperate o.r matnta.tn. adequate wa,ter treatment facilities necessary to treat 

dliisc.harg:es t:rom its surface m~ine. No ... 31 located, in Ven,ango Townshi:p, ButTer 

Co.un:t_x·., The ~;s.sessment further alleg,es that this. failure constituted; separa:He 

y,iolat tons of the Surface Mtn.ing Conservat i.o.n and' Reclam.a:t ion. Act ~SMCRA)i, Aa:t. 

of Ma.y 31, 1945, P .l. 1198, as amended, 52· P. S. §139.6:.1 .H ~' and~ the Cle.an .. 

Stre~ms law' fClean Streams Law), Act of June· 2·2·, 193:7,. P·. L.. 1987, as. amended);; 

3,5 P.S. §.691.1 n .s.wL. DER assessed the ctv:il penalt.w pursuant to D.ER''s. 

authority under Sect ion 18.4 o.f SMCRA., 52> P. S. §:1:396. 22, and Sect io.n 605~.b.)i of 

the Clean Streams Law, 35 P. s. §691.. 605(b). 



In its Motion For Partial Summary Judgment Or To Limit Issuest DER 

alleges that at all relevant timest Western Hickory was engaged in 'the surface 

mining of coal pursuant to its surface mining license and permitt and it was 

owner, occupier, operator, and permittee of mine No. 31. DER asserts the area 

covered by Western Hickory's permit had been mined previous to Western 

Hickory's mining at the No. 31 mine site, and discharges of acid mine drainage 

(~ischarges Nos. 35 and 36), for which DER determined Western Hickory was 

responsible, occurred in the vicinity of No. 31 mine. The motion ~lso 

claims that four separate compliance orders were issued to Western Hickory: 

No. 88-K-107-St on July 19, 1988; No. 88-K-182-S, on December 19, 1988; No. 

89-K-033-S, on March 10, 1989; and No. 89-K-156-S, on August 1, 1989. DER 

states that following the issuance of each of these compliance orders, Western 

Hickory and DER entered into four separate consent assessments of civil 

penalty, one for each of the four violations cited in each Compliance Order. 

DER further states that on October 31t 1989t it issued Compliance Order No. 

,89-K-245-St based upon a sample taken from the final discharge from Western 

Hickory's treatment pond. DER claims this samplet when analyzedt showed the 

water's quality violated the standards in 25 Pa. Code §87.102. DER has 

attached to its motion affidavits which support these factual averments. 

Latert on January 16, 1990, DER issued Western Hickory the Assessment Of Civil 

Penalty now under appeal for the violation cited in Compliance Order No. 

89-K-245-S. 

DER's Motion states that all of these compliance orders and civil 

penalty assessments were based upon Western Hickory's failure to provide 

adequate treatment for discharges Nos. 35 and 36. DER contends that 

Compliance Orders Nos. 88-K-107-S, 88-K-182-S, 89-K-033-S, and 89-K-156-S have 
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become final because Western Hickory did not appeal DER's issuance of them. 

For this proposition, DER cites Delta Mining Company v. DER, 1988 EHB 301, and 

Kerry Coal ComoiOY y. DER, 1988 EHB 304, which preceded the Commonwealth 

Court's decision in Kent Coal Mining Company v. Commonwealth. DEB, 121 Pa. 
Cmwlth. 149, 550 A.2d 279 (1988). It argues that the four Compliance 

Orders, together with the consent assessments of civil penalty, conclusively 

establish, under the doctrine of administrative finality, Western Hickory's 

obligation to provide and maintain treatment for discharges Nos. 35 and 36. 

In support of this argument, DER cites Kent Coal. iYQ!i. Based on this 

argument, DER's Motion concludes that the only issue remaining in this appeal 

is whether DER abused its discretion by assessing a civil penalty in the 

amount of $2,700. 

In its objection to DER's motion, Western Hickory argues that the 

motion is based upon prior dealings of the parties, "none of which are res 

adjudicata or collateral estoppel in this matter." Western Hickory urges that 

since the underlying violation here is the "failure to provide adequate 

treatment for discharge [of the water] from [its] treatment pond •.. on 

September 18, 1989," and it is not alleged that there was a consent assessment 

for that violation, there are issues remaining as to the fact of the 

violation. In particular, in both its Brief in support of its objections 

and in its Pre-Hearing Memorandum, Western Hickory questions the validity of 

the test results. 

In addressing the Motion For Partial Summary Judgment, we must first 

determine what fssues the appellant has raised and whether they are properly 

before us. The Notice of Appeal contests the fact of the violation, denying 

that Western Hickory failed to operate or maintain adequate water treatment 
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'"'· 

facilities on or about September 18, 1989, and contests the amount of the 

civil penalty. Western Hickory's Notice of Appeal does llQ1 challenge 

its obligation to provide treatment of the discharge. Although Western 

Hickory did not file a timely appeal of Compliance Order No. 89-K-245-S. under 

the Commonwealth Court's decision in Kent Coal, sypra, it is permitted to 

challenge the fact of the violation, as well as the amount of the fine, in its 

appeal from PER's assessment of the penalty which addressed the same alleged 

violation. Thus, these issues are properly befor.e us at this time. 

In sorting through these arguments and counter-arguments, we must 

remember that we may grant summary judgment, but only when "the pleadings, 

depositions, answers to interrogatories, and admissions on file, together with 

affidavits, if any, show that there is no genuine issue as to any material 

fact and that the moving party is entitled to judgment as a matter of 1 aw. 11 

Summerhill Borough v. Commonwealth. DER, 34 Pa. Cmwlth. 574, 383 A.2d 1320, 

1322 (1978); Yeagle v. DER, EHB Docket No. 89-086-F (issued June 19, 1990) 

(slip op. at 2). A motion for summary judgment must be considered in the 

light most favorable to the non-moving party. Monessen, Inc. v. DER, EHB 

Docket No. 88-486-E (issued May 7, 1990); Robert C. Penoyer v. DER, 1987 EHB 

131. 

While Western Hickory's Notice of Appeal is sparse, and its 

Pre-Hearing Memorandum does little to flesh out the bones of the appeal, 

neither of these documents suggests that Western Hickory has raised in this 

appeal the question of its obligation for treatment of the discharge. Since 

the Board cannot consider issues which were not raised in the Notice of 

Appeal, the issue of Western Hickory's obligation to provide and maintain 

treatment for the discharges is not an issue in this appeal. ~Skolnick v. 

819 



P§B, 89~290-F .(issued June 11, 1990); Bs>bbj v. ,Q~.R and York c,wnty ,Solid ,waste 

~qc.i Refyse Authorjty, 1988 ,EHB 500; 25 Pa. Code ~~;21.51{e). A~ditionally, it 

is inappropriate ;for the Board to grant summary ~udgment as to issues which 

are not before it.,. Yeagle supra. 

DER's ~r·ief In Response To Appellant's 'Objections co,ntends that 

p~rtial summary Judgment must ,p,~ granted in DER's favor because Western 

Hickory failed to support its objections with "~n affidavit, depositions, or 

t~!:! like," {citing Curry y. Estate of Thompson, ~32 Pa. Super. 364, 481 A.2d 

568 {1984); Pa. ~.C.P. 1035(d)). DER urges that its affidavits, specifically 

Paragraph 8 of the affidavit of David Updegrav,e, establish that the discharges 

were pollutional in nature on the date in question, and, since, Western 

Hickory has not provided any sworn statements which counter Updegrave's 

affidavit, its affidavits provide a sufficient basis for granting sumary 

judgment. This argument is flawed for two reasons. First, DER's Motion does 

not request us to grant summary judgment as to the fact of the violation on 

the basis that the affidavits conclusively establish that violation. Rather, 

the Motion is based on the doctrine of administrative finality. Even if we 

di~regard this deficiency and review the affidavits to see if they establish 

the fact of the violation, DER's argument overlooks the fact that we can only 

grant summary judgment where it is appropriate to do so. The kYrr1, supra, 

dec is ion cited by DER also· provides "mere failure to file counter affidavits 

does not assure that summary judgment will be granted to the moving party," 

because ''the moving party's evidence must clearly exclude any genuine issue of 

material fact." .l.f1. at _, 481 A.2d at 660. 

Viewing the Motion in the light more favorable to Western Hickory, 

the non-moving party, it would be inappropriate to grant summary judgment in 
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DER's favor in the absence of any evidence more concrete than the affidavits. 

~ Newljn Corporation et al. y. DER, 1988 EHB 976. Simply put, when a 

dispute exists as to the fact of the violation and DER supports the Motion 

with only an affidavit of its employee which states that the disputed 

·violation occurred, it is not necessary for the appellant to have submitted an 

affidavit in response in order to defeat the motion for summary judgment, 

provided it disputes the facts in DER's affidavit in its response to the 
' 

Motion, because DER's affidavit has not clearly excluded any genuine issue of 

material fact. 

DER's Motion requests that in the event we refuse to grant partial 

summary judgment, we limit the issues to preclude Western Hickory from 

challenging its obligation to treat the discharge. We have stated above that 

this issue is not a subject in this appeal; therefore, we cannot grant the 

Motion To Limit Issues. The parties should recognize, however, by our 

foregoing discussion in this Opinion, that appellant will only be permitted to 

proceed to introduce evidence at the hearing on the issues which have been 

raised in its Notice of Appeal. 

ORDER 

AND NOW, this 20th day of July, 1990, it is ordered that DER's Motion 

for Partial Summary Judgment Or, In The Alternative To Limit Issues is 

denied. 
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DATED: July 20, 1990 

cc: BUreau of litigation 
Library: Brenda Houck 
For the Coiiionwealth, DER: 

Stephen a. Smith, £sq. 
.. Westerrl ~eg ion 
For Appell*fttr 

Bruno A.,Muscatello, Esq. 
Butler; PA 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
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717-787-3483 
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M. DIANE SMITH 
SECRETARY TO THE BQ, 

SYLVIO AND JEAN DEFAZIO, 
t/a DIAMOND FUEL, INC. 

EHB Docket No. 90-186-W 

v. 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES Issued: July 20, J990 

OPINION AND ORDER SUR PETITION 
FOR ALLOWANCE OF APPEAL NUNC PRO TUNC 

By Maxine Woelfling, Chairman 

Synopsis 

A petition for allowance of an appeal nunc pro tunc is denied where 

petitioners speculate that the reason their appeal was not timely filed was 

due to a failure of the Postal Service or the Board•s own internal filing 

procedures, but offer no supporting factual bases for these allegations. 

OPINION 

On October 5, 1989, the Department of Environmental Resources 

(Department) issued an administrative order to Sylvia and Jean Defazio, t/a 

Diamond Fuel, Inc. (Petitioners) requiring them to abate pollutional 

conditions allegedly resulting from an oil spill on Diamond Fuel's property in 

Abington Township, Lackawanna County. Petitioners believed they had filed a 

notice of appeal with the Board. When, after conversations with Department 

counsel, Petitioners' counsel realized the Board had not received a copy of 

that appeal, he immediately forwarded a copy of the appeal to the Board by 
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at,tach.ing it to an Ap.ri 1 23, 1990, letter inquiring about the statu•s of the 

appea 1. 

In a 1 ett,er dated Apr i 1 2.6, u:9o, the Board adv i s.ed P~t i:tioners I 

counsel that Pet.ii't~ioners had not received any co~respondence or .orders 

relating to the ~plpeal because the appeal had nev,er be.en filed with the Board •. 

The Board then dtrected Petitioners to 25 Pa.Code §21.53, which pro.vides for 

a 11 owance of appeal , nunc pro t1,1,nc. 

On May 7, 1990, Petitioners filed a req~est for allowance of thei,r 

appea 1 nunc pro tunc. As grounds for the request, Pet i ti one.rs a lleg.ed that 

their appeal was properly executed and timely sent to the Board, but not 

timely filed with the Board as a result of a breakdown in the Board's 

operations. More specifically, Petitioners contended that the U.S. Postal 

authorities either lost or failed to deliver the appeal or that the Board 

either lost or misplaced the appeal upon delivery (Appellants' Response to 

Objections and Appeal Nunc Pro Tunc, Paragraphs 6, 9-10). In support of their 

arguments, Petitioners provided a copy of the Department's order, a copy of a 

letter dated October 25, 1989, purporting to be the notice of appeal, their 

April 23, 1990, letter to the Board inquiring about their appeal, and the 

Board's April 26, 1990, response. 

On May 25, 1990, the Department filed objections to the petition, 

contending that Petitioners had failed to establish fraud or breakdown in the 

Board's operations and had failed to allege· any unique and compelling circum­

stances which would bring them within the ambit of Bass v. Commonwealth, 485 

Pa. 256, 401 A.2d 1133 (1979).1 Finally, the Department argued that 

1 Petitioners have not argued the holding of that case, and we, therefore, 
do not address it. ' 
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Petitioners' six month delay in following up on its initial appeal militated 

against allowance of the appeal nunc pro tunc. 

On June 8, 1990, Petitioners filed a response to the Department's 

objections, reiterating their arguments in support of the petition and 

countering that there is no Board rule requiring the use of certified mail for 

Board appeals or requiring any follow-up on appeals. 

On June 29, 1990, the Department filed a reply to Petitioners' 

re~ponse, repeating its earlier arguments and adding that the appeal was 

untimely and the Board lacked jurisdiction, since the date the Board receives 

the appeal, rather than the date of mailing, is determinative of 

timeliness.2 

Unless the requirements for an appeal nunc pro tunc are met, the 

Board lacks jurisdiction to hear an appeal from a Department action where the 

appeal is filed with the Board more than 30 days after a party receives 

written notice of the Department's action. Rostosky v. Comm •. Department of 

Environmental Resources, 26 Pa.Cmwlth. 478, 364 A.2d 761 (1976). The Board 

may hear an appeal nunc pro tunc if the petitioner demonstrates good cause; 

good cause has been interpreted to include fraud or a breakdown in the 

operation of the Board. Cubbon Lumber Company v. Comm •. Department of 

Environmental Resources, 1989 EHB 160. 

2 On July 12, 1990, the- Board received from counsel for Petitioners a 
letter objecting to this reply because it was Petitioners' understanding that 
the reply would be prepared and filed by a different Department counsel. 
Petitioners also requested an opportunity to respond to the Department's 
reply. We deny Petitioners' request, since any further briefing of the issues 
involved herein would only be repetitive, as is evidenced by the Department's 
reply. Furthermore, the identity of counsel who prepared the reply is 
immaterial, since Petitioners' counsel was corresponding with one or the other 
Department counsel. 
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Ttie situation presented in this case is analogous to that in Getz ,v,_. 

cdmwi~., Pa. Game Caittmission, 83 Pa.CmWlth. 59, 475 A.id 1369 (lg84), wHerein 

tHe commom-iearth ~ourt held that speculation regarClling the operations of the 

Postal ServiCe wa's not sufficient to satisfy the requisite burd~h for 

ii'ilowance of an appeal nunc pro tunc. Relying oil' Getz, the Board d~nied a 
petition to appeall; nunc pro tunc iri ShirJey.E. Gorham v. DER, 198:7 EHB 767, 

because the ohly jilstification advanced for untimely filing was speculation 

theft the Postal S~rvice had failed to deliver thE!' appeal to the Board. 

Here, Petitioners/ speculate that the app'eal was either lost or 

mf~laid by the Po§tal Service or the Board, but they have not produced a 

return receipt or anything else establishing that the appeal was mailed or 

delivered. While the Petitioners correctly characterize the Boardis rules as 

not requiring a return receipt 6r some other evidence of mailing, the burden 

is on p'etitione·rs to produce some evidence to substantiate the filing of tHeir 

appeal nunc pro tuilt. Because they have produced nothing lllore than 

speculat-Ion, the Commonwealth Court's decision in Getz requires us to deny 

this petition. 

0 R D E R 

AND NOW; this 26th day of July, 1990, it is ordered that the Petition 

for Leave to Appeal Nunc Pro Tunc filed by Sylvie and Jean DeFazio and Diamond 

Fuel, Inc. is denied. 
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RAY CAREY 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
101 SOUTH SECOND STREET 

SUITES THREE-FIVE 
HARRISBURG •. PA 17101 

717-787-3483 
TELECOPIER, 717-783-4738 

M. DIANE SMil 
SECRETARY TO THEE 

v. EHB Docket No. 88-521-E 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

and 
LATIMER CONSTRUCTION COMPANY, Permittee Issued: July 24, 1990 

A D J U D I C A T I 0 N 

By Richard S. Ehmann, Member 

Synopsis 
Ray Carey's (Carey's) appeal which challenges the Department of 

Environmental Resources' (DER's) grant of a mine permittee's bond release 

request is dismissed. Insofar as Carey's notice of appeal raises matters 

bearing upon Stage I bond release, Carey has failed to establish that this 

appeal was timely filed with the Board, and, thus, we will not address those 

issues. Carey has also failed to carry his burden of proof to establish the 

permittee's alleged non-compliance with the statutes, regulations, and its 

plan regarding Stage II of the bond release. 
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INTRODUCTION 

On Dec.elllber 19, 1988, Carey, ·R,Ol tt, ftled a notice of appeal with 

this Board seeking review of the release of a bona by DER.1 The notice of 

appeal states Carey received notice of the challenged DER action on December 

9, 1988. Although the notice of appeal does not specify the p~rticularbond 

release which is being appealed, Carey submitted, pursuant to our request for 

additional information, a letter from DER to Carey, dated December 7, 1988. 

The letter states that on November 23, 1988, DER released the bond whkh was 

the subject of Completion Report 1-88-147. This Completion Report was for 

Stage II bond release. (Latimer Exhibit 4) In the notice of appeal, Carey 

raises issues bearing upon Stage II bond release as well as Stage I bond 

release. 

On April 28, 1989, permittee latimer Construction Company (latimer) 

filed with us its motion to dismiss the appeal based upon Carey's failure to 

comply with our Pre-Hearing Order No. 1 and our Order issued on March 17, 1989 

which directed him to file a more adequate pre-hearing memorandum. By an 

Order dated May 8, 1989, we granted Carey an extension until May 31, 1989 in 

order to obtain counsel and respond to the motion to dismiss. Entry of 

appearance was made by his counsel on June 1, 1989; a pre-hearing memorandum 

and answer to the motion to dismiss were also filed on behalf of Carey that 

day. 

On June 5, 1989, Latimer again filed a motion to dismiss based on 

Carey's failure to meet the requirements of Pre-Hearing Order No. 1 in a 

lThe bond was released by DER pursuant to the Surface Mining Conservation 
and Reclamation Act, the Act of May 31, 1945, P.L. 1198, as amended, 52 P.S. 
§1396.1 ~ ~ {SMCRA), and the regulations promulgated thereunder. 
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timely, adequate, and complete fashion. We then issued an Order on June 8, 

1989 directing Carey to amend his pre-hearing memorandum to fully comply with 

the requirements of Pre-Hearing Order No. 1 by June 22, 1989. An amended 
' 

pre-hearing memorandum was filed on June 26, 1989 by Carey. The pre-hearing 

memoranda of Latimer and DER were filed on June 10, 1989, and July 17, 1989, 

respectively. The matter was assigned to Board Member Richard S. Ehmann on 

October 31, 1989, after the resignation of Board Member William A. Roth. 

On February 7, 1990, at the commencement of the hearing before Board 

Member Ehmann, Latimer attempted to file a proposed stipulation of fact, and 

Carey attempted to file a response to Latimer's proposed stipulation of fact. 

These stipulations were rejected because of the failure of the parties to 

comply with our Order directing them to file a joint stipulation prior to the 

date of the hearing. Proposed findings of fact and accompanying post-hearing 

briefs were later filed by Carey on March 29, 1990, by Latimer on April 30, 

1990, and by DER on May 1, 1990. 

Carey, in his post-hearing brief Conclusions of Law,2 urges that 

all of the_landowners were not given proper notice by the Commonwealth and/or 

contractor at the time of the application for partial (Stage I) bond release. 

He therefore argues any "question" which could have been raised at the time of 

application for partial bond release is not barred from this proceeding. 

2rhe post-hearing brief of Carey's counsel is inadequate and leaves this 
Board in an awkward position in dealing with the appeal. His Discussion makes 
cursory references to various sections of the Pa. Code and SMCRA without 
developing arguments of which those sections would be supportive. It fails to 
deal with the notice question, which was specifically raised at the hearing in 
ruling on the motion in limine made by Latimer. It also is devoid of any 
citation to case law, even regarding the assignment of the burden of proof. 
Moreover, the Discussion, Conclusions of Law, and Summary portions of the 
brief make no reference to the transcript of the hearing or to the evidence 
established at the hearing. 
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;f\ddittonally, he urges a "partial Bond Release does not relea·se responsibility 

fQr p~rt of the requirements under the various acts, but continues to 

support compl ia11qe with all segments of the act unt 11 finally completed and 

for five years ,~hereafter regarding vegetation, ,etc." (Carey's Conclusions of 

Law No. 3.} Carey further argues in his Conclusions of Law that he has 

sustained the burden of proof regarding his claims that: (1} Latimer did not 

properly regrade the site; (2) Latimer removed and did not replace field 

drains, creating an inadequate drainage condition; and (3) that five or six 

acres of the property cannot be used for the post-mining use of farming, which 

was the pre-mining use. Carey is deemed to have abandoned any contentions of 

law not raised in his post-hearing brief. Lucky Strjke Coal Co. et al. y. 

Commonwealth. PER, 119 Pa.C~~~t~lth. 440, 547 A.2d 447 (1988). 

Latimer, in its post-hearing brief, first urges that by failing to 

timely file a notice of appeal with the Board following Stage I bond release, 

Carey has waived any contention at this time regarding that stage of 

reclamation. Latimer points to Carey'~ knowledge of and participation in 

Stage I proceedings when they were taking place. Further, latimer argues DER 

did not abuse its discretion in granting Latimer's request as to either Stage 

I or Stage II bond release. 

PER's post-hearing brief does not address the issue of whether in 

this appeal we should examine Carey's claims regarding Stage I of the bonp 

release. DER flatly states that Carey did not appeal the Stage I bond release 

and that he is challenging Stage II bond release. DER's brief instead focuses 

on its concern that a hump which Carey desires to have graded out is located 

at or near an area on the mine site where Kennametal Industries disposed of 

industrial sludge (before Latimer mined adjacent thereto}. DER urges this 

831 



sludge is residual waste under the Solid Waste Management Act (SWMA), the Act 

of July 7, 1980, P.L. 380, as amended. 35 P.S. §6018.101 §1 ~ DER also 

raises a concern that the hump is located on top of or immediately adjacent to 

the top of an area which had been used as a dump by the Carey family during 

their ownership and prior to that time. DER argues these wastes located in 

the hump area are residual wastes within the meaning of the SWMA, and 

regrading of the hump might re-affect these residual wastes. It points out 

that a solid waste expert testified that a study would need to be performed to 

identify the waste, and contingencies would need to be made for disposal of 

the material, prior to additional grading or excavation in the area. Thus, 

DER contends that additional regrading would be in violation of the SWMA 

unless Carey were first to obtain a permit for moving and affecting the 

residual waste. 

After hearing this matter and conducting a full and thorough review 

of the record, we make the fallowing findings of fact. 

FINDINGS OF FACT 

1. Appellant is Carey, owner of a parcel of land in Derry Township, 

Westmoreland County (the Carey site). (N.T. 21, 118)3 

2. Respondent is the Department of Environmental Resources (DER), which 

is empowered to administer and enforce the Surface Mining Conservation and 

Reclamation Act, the Act of May 31, 1945, P.L. 1198, as amended, 52 P.S. 

§1396.1 gt ~ (SMCRA); the Clean Streams Law, the Act of June 22, 1937, P.L. 

3References to "N. T.", fa 11 owed by a page number, a·re references to a page 
in the single volume of the transcript of the February 7, 1990 hearing. 11 RC 
Ex." designates an exhibit introduced by Carey; "LEx." designates an exhibit 
introduced by Latimer; and "C Ex." designates an exhibit introduced by the 
Co111110nwealth. 
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1~87, as amended, 35 P.S. §691.1 .e1 ~(Clean Streams Law); the Solid Waste 

Management Act, the Act of July 7, 1980, P.L. 380, as amended, 35 P.S. 

§6018.101 gt ~ (SWMA); Section 1917-A of the Aqministrative Code, Act of 

June 7, 1923, P.L. 498, as amended, 71 P.S. §510-17 (Administrative Code), and 

the rules and r~gulations promulgated thereunder. 

3. Permittee is Latimer Construction Company. (Proposed Findings of Fact 

of the parties) 

4. In May of 1984, DER authorized latimer to conduct a surface mining 

operation on the Carey site pursuant to Mining Permit No. 65830117. (Proposed 

Findings of Fact of the parties) 

5. A reclamation plan was included with the permit application {N.T. 

126), but this plan was not introduced into evidence at the hearing. 

6. The area with which Carey is dissatisfied as to reclamation is about 

five or six acres of his 100 acre property. (N.T. 30, 89) 

7. At the time the permit was issued, a one-half interest in the 

property in question was owned by Ray Carey's mother, Bertha. The other half 

interest was held in equal portions by Ray Carey and his two brothers. (N.T. 

66, 111) 

8. Ray Carey handled the business affairs for the Carey site and he 

negotiated the lease agreement with latimer to permit surface mining to occur 

at the site. (N.T. 23-24) 

Stage I Bond Release 

9. latimer completed active surface mining at the Carey site and applied 

for Stage I bond release ~ay 2~, 1986. (N.T. 119; l Ex. 32) 
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10. Stage I bond release requires that the site be regraded to 

approximate original contour (AOC) and that necessary erosion and 

sedimentation controls be in place •. (N. T. 127, 171) 

11. Carey testified he did not have notice of the application for Stage I 

bond release or the release itself, either actual or by publication. (N.T. 

26' 54' 71 ' 76) 

12. After conducting an inspection on August 8, 1986, DER surface mine 

inspector William Stroble recommended a Stage I bond release be granted based 

on his opinion that the Carey site has been regraded to AOC. (N.T. 120; L Ex. 

30) 

13. By a letter dated September 15, 1986, F. Thomas Zeglin, an engineer 

representing Ray Carey, notified DER that Carey objected to the reclamation at 

the Carey site. (N.T. 72-73) 

14. On October 27, 1986, a meeting was held at the site at which Carey 

discussed with representatives of North Cambria Fuel (NCF)4 and DER his 

objections to the reclamation. (N.T. 45-46, 51, 74-75, 122-23) 

15. By a letter dated October 29, 1986, DER notified latimer that it was 

granting a release of 60 percent of the bond (Stage I bond release.) (l Ex. 

25) 

16. In June of 1987, Carey received a letter from DER which stated 

that there were no problems with the reclamation. (N.T. 96-97) 

17. On July 10, 1987, Carey informed DER through a letter that he was 

still not satisfied with the regrading at the Carey Site. (RC Ex. 9) 

18. Bertha E. Carey died in September of 1987. (N.T. 67, 115) 

4carey testified latimer did the stripping of the site and NCF did the 
post-mining regrading. (N.T. 25) 
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19. OER notified Ray Carey by letter dated Septen1ber IS, 1987, that no 

ftrtther reclarnat ill)n would be required because tfi~ site had bee'n returrrea to 

AOC • ( N. T. 97 ; C Ex. 1 ) 

20. Carey tt!stified he found an unopened envelope containing notice 6f 

the Stage I band tel ease at his mather's house in 1988. (N·. I. 26, 72, 115) 

21. Carey did nat file an appeal from Stage! I bond release. (N. T. 76) 

Stage I I Bond Release 

22. Ownership of the site was conveyed by the estate of Bertha Carey and 

the other property o~ners to Ray Carey in early 1988. {N.T. 66) 

23. Latimer applied for Stage II bond release during the summer of 1988. 

(L Ex. 34) 

24. The requirements for Stage II bond release are that the site must be 

topsoiled, planted, have at least 70 percent ground covet and not be 

contributing suspended solids to stream waters. (N.T. 128, 164-166) 

25. In a letter dated September 1, 1988 to DER, Carey made the following 

objections to the reclamation: 1) there are deep washed places; 2) one area 

never caught gra;Ss; 3) only ragweed grows in the fall; and 4) the drainage 

ditch to one pond was never leveled. (l Ex. I) 

26. J. Scott Roberts, a forester with DER, inspected the site on November 

2, 1988, attentive to the objections to the release raised by Carey. {N.T. 

162-68) 

27. Roberts' inspection report dated November 2, 1988, makes the 

fallowing comments: 

a) no sign of accelerated erosion or offsite sedimentation was 

noted; 
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b) the area that did not catch grass was located at a former garbage 

dump, and while most of the grasses noted were of the warm season 

variety, growth was in excess of 3Q percent [on this dump area] and the area 

was not eroding; 

c) the entire site had strong growth of permanent grasses and 

legumes; and 

d) the drainage ditch had been taken out and was easily traversed, 

a1though it was not the best removal job. (N.T. 169-70; L Ex. 34) 

28. Roberts recommended release of Stage II bonds. (L Ex. 34) 

29. In a letter dated November 7, 1988, Roberts informed Carey of the 

results of his inspection. (N.T. 162} 

30. Thereafter, Carey met with Roberts to discuss his complaints. During 

the meeting, Roberts and Carey could not agree on the status of the 

reclamation. (N.T. 186) 

31. DER gran~ed Latimer's request for Stage II bond release on November 

23, 1988. (N.T. 186; LEx. 4) 

32. On portions of the site there is planted vegetation growing to 

Carey's satisfaction. (N.T. 33, 44, 68, 107) 

33. There are no discharges flowing off the site from the stripped area 

which have any elevated levels of suspended solids. (N.T. 68, 124) 

34. No water impoundments exist at the site. (N.T. 124, 166) 

35. The area about which Carey is concerned is not designated as prime 

farmland. (N.T. 188, 199-200) 

DISCUSSION 

In reviewing this appeal, our scope of review is limited to 

determining whether or not the grant of bond release by DER was an abuse of 
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discretion or an arbitrary exercise of power on the part of DER. Duncan y. 

PER, .and The ArtaJUa Company. Inc., 1989 EHB 459; Warren Sand and GtaveJ .y. 

tiER, 20 Pa.C~lth. 186, 341 A.2d 556 (1975). Ray Carey carrie~ the bUrden of 

proof pursuant to 25 Pa. Code §2 1.101 (c)( 3) . 

Initially, we must address Latimer's argument which seeks to exclude 

any evidence bearing on Stage I bond release on the basis that by fail ihg to 

timely appeal stage I bond release, Carey has waived any objections to that 

release during this proceeding. 

The SMCRA, at 52 P.S. §1396.4(b), states in relevant part: 

(b) The applicant shall gjve pyblic notjce of 
every application for ••• a bond release under this 
act in a newspaper of general circulation, 
published in the locality where the permit is 
applied for, once a week for four consecutive 
weeks .•.• Any person having an interest which is 
or may be adversely affected by any action of the 
department under this section may proceed to 
lodge an appeal with the Environmental Hearing 
Board in the manner provided by law and from the 
adjudication of said board such person may 
further appeal as provided by Title 2 of the 
Pennsylvania Consolidated Statutes (relating to 
administrative law and procedure). 

(Emphasis added) 

The regulations, at 25 Pa.Code §86.17l(b), give further detail on the 

type of public notice required by the Act. The regulations also provide that 

the proof of publication shall be considered part of the bond release 

application. 25 Pa.Code §86.17l(a)(3). 

In the instant case, Latimer Exhibit 32 is a completion report which 

was admitted into evidence for the purpose of showing the report that was 

filed. A necessary part of the completion report is a proof of publication of 

latimer's Stage I and Stage II bond release applicat1qn. This document 
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purports that notice by publication was made in the Latrobe Bulletin on July 

23, July 30, August 6, and August 13, 1986, and includes a copy of the 

published notice. The published notice directs that any person adversely 
I 

' affected by the bond release is allowed to file written objections to the bond 

release, within 30 days from the date of final publication of the notice, with 

the Bureau of Mining ·and Reclamation, Department of Environmental Resources, 

R.O. #2, Box 603-C, Greensburg, PA, 15601. On September 15, 1986, nearly 30 

days after the final publication, Ray Carey filed such written objections 

through his agent, Thomas Zeglin. (Findings of Fact No. 13) Clearly, Latimer 

complied with SMCRA §1396.4(b) and 25 Pa.Code §86.17l_by giving notice by 

publication as to the proceedings. While Carey testified he did not receive 

such notice by publication (Findings of Fact No. 11), it is clear that he 

gleaned knowledge of the bond release proceeding in some fashion and filed 

written objections with the proper department on nearly the proper date, and 

we thus find his testimony that he did not receive notice to be without 

credibility. 

The courts of Pennsylvania have long held that one has notice of a 

fact if he or his agent knows the fact, or has reason to know it, or should 

know it, or has been given a notification of it. Borough of Bridgewater v. 

Pennsylvanja, p.u.c., 181 Pa.Super. 84, 124 A.2d 165 (1956). Here, Carey and 

his agent, Zeglin, both had actual knowledge or notice of the reclamation 

proceedings, as well as constructive notice made by publication. He filed 

written objections to the reclamation approximately 30 days following the 

final notice by publication, and he participated in an informal conference on 

the site concerning his objections. Thus, he cannot persuade us that he was 

without notice of the procedings. 
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The SMCijA at 1396.4(b) provides that: 

fAJ,nr person having an interest which is or may 
be ;~averse 1 y affected by an act ion of the 
dep~rtment ••. to release or deny rel~ase of a bond 
anci ~ho participated in the informal hearing held 
pul\'~uant to this subsection or fil" written 
obj~~tions before the close of the public comment 
perjpd, may proceed to lodge an ap,peal with the 
Envjronmental Hearing Board in the ~nner 
provided by law and from the adjudi~ation of said 
board such person may further appeal as provided 
by Title 2 of the Pennsylvania Consolidated 
Statutes. 

The regulations at 25 Pa.Code §86.171(f)(3) state that if there has been an 

informal conferenc.e, the notification of the decision shall be made to the 

permittee and other interested parties within 30 days after conclusion of the 

conference. Further, 25 Pa.Code §86.17l(g} states: 

Following receipt of the decision of the 
Department under subsection (f), the permittee or 
an affected person may appeal. Appeals shall be 
filed with the Environmental Hearing Board under 
Section 1921-A of The Administration Code of 1929 
(71 P.S. §510-21) and according to the require­
ments of Chapter 21 (relating to Environmental 
Hearing Board). 

It is not clear from the testimony whether Carey received written 

notice of the decision to release the bond within thirty days after the 

conclusion of the informal conference. Even assuming ad argyendo that Carey 

was not so notified, he received a letter from DER representatives in June of 

1987 stating that the Department would not be taking further action on his, 

objections (H.T. 96-97), and he also received a letter from DER 

representatives, dated September 15, 1987, stating that Latimer would not be 

required to do any further reclamation at the site. (N.T. 98; C Ex. 1) Carey 

did not file an appeal of Stage I bond release with this Board upon learning 
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of the decision of the Department, but waited until December 19, 1988, after 

Stage II of the bond release had been completed. (Findings of Fact No. 21) 

Subsection 1396.4(b) of SMCRA, ~' gives a person who has an 

interest which is or may be adversely affected by DER's release of a bond and 

who participated in the informal hearing the opportunity to bring his appeal 

before this Board "in the manner provided by law." We have jurisdiction to 

hear appeals "from an action of the Department if the appeal is filed within 

30. days after a party receives written notice of the action or within 30 days 

after notice of the action is published in the Pennsylvanja Bulletin. 25 

Pa.Code §21.52(a)." Bleyjns y. PER and Southeastern Chester County Refuse 

Authority, 1988 EHB 1075. See Rostosky v. Commonwealth. PER, 26 Pa.Commw. 

478, 364 A.2d 761 (1976); Beltrami v. DER, 1989 EHB 594. 

The SMCRA and accompanying regulations contemplate bond release 

occurring in stages, and appeals of PER's action on a bond release application 

to be filed with us during the time period immediately surrounding the 

decision to release the bond. This appeal scheme is designed to accompany the 

reclamation process, wherein bond release occurs in the same sequence as 

reclamation. Completion of backfilling, regrading, and drainage control is 

considered during Stage I {25 Pa.Code §172(d)(l)), and, if no objections are 

brought as to these, the bond release process proceeds to Stage II, which 

occurs after topsoil replacement and revegetation (25 Pa.Code §172(d)(2)). To 

allow a person to challenge backfilling and regrading after the topsoil bas 

been replaced and the site has been vegetated would work a prejudice to site 

restoration. A successful challenge of such issues at that point in time 

would require destruction of the restored vegetation and attempted removal of 

the replaced topsoil in order to further grade the underlying mine spoil, with 
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t.he top so i 1 ( ass:uming it was successfully removed and stored) reapp 1 ied and 

v~getation efforts renewed. It takes no great mental effort to see that the 

more frequently this occurs on any one tract, the more likely it is that such 

efforts will be less than a complete success. 

Further, we lack jurisdiction to entertain an untimely appeal of 

matters bearing upon Stage I bond release after subsequent release of Stage II 

of the bond. The instant appeal was filed within thirty days of Carey's 

receipt of a letter from DER dated December 7, 1988, which accompanies his 

notice of appeal, apprising him that Stage II bond release had been granted. 

Thus, Carey filed his appeal only from Stage II bond release. Because Carey 

failed to file his appeal of the Stage I bond release in a timely fashion, we 

are without jurisdiction to examine the merits of the portion of his appeal 

bearing upon Stage I bond release and we must dismiss that portion of the 

appeal. 

Stage II Bond Release 

In reviewing the issue of whether OER committed an abuse of 

discretion in granting Latimer's request for a Stage II bond release, we 

examine DER's determination that Latimer complied with the requirements for 

Stage II bond release found at §4(g) of SMCRA and 25 Pa.Code §86.172(d)(2). 

provides: 

The relevant portion of Section 4(g) of SMCRA, 52 P.S. §1396.4(g) 

(2) when revegetation has been successfully 
established on the affected area in accordance 
with the approved reclamation plan, the 
department shall retain the amount of bond for 
the revegetated area which would be sufficient 
for the cost to the Commonwealth of 
reestablishing revegetation •••• 

Further, 25 Pa.Code §86.172(d)(2) states that Stage II shall be 
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deemed to have been completed when: 

(i) Topsoil has been replaced and 
revegetation has been established in accordance 
with the approved reclamation plan and the 
standards for the success of revegetation are 
met. 

(ii) The lands are not contributing 
suspended solids to stream flow or run off 
outside the permit area. 

Professional engineer Van G. Plocus testified on latimer's 

behalf that the topsoil appeared to be evenly spread at the site upon his 

inspection, and Carey did not rebut this testimony. There was also no 

evidence that the Carey site is contributing suspended solids to stream flow, 

and, in fact, Carey testified he was aware of none. (N.T. 68) Consequently, 

he did not carry his burden of proof as to any abuse of discretion by OER in 

granting the Stage II bond release request. 

Next, we turn to Carey's contention that the site has not been 

returned to a condition in which it can be used as prime farmland. The 

pertinent portion of §1396.4(g) of SMCRA provides: 

No part of the bond shall be released under this 
subsection so long as the lands to which the 
release would be applicable are contributing 
suspended solids to streamflow or runoff outside 
the permit area in excess of the requirements of 
law or until soil productivity for prime farmlands 
has returned to equivalent levels of yield as 
nonmined land of the same soil type in the 
surrounding area under equivalent management 
practices as determined from the soil survey 
performed pursuant to subsection (a)(2)1. 

The areas with which Carey is concerned are not designated as prime farmlands, 

however. (Findings of Fact No. 35) Thus, Carey's claim that the site has not 

been restored to prime farmland also fails. 
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Finally, as to Carey's contention that the site has not been 

adequately rech.imed for its post-mining,use, he has failed to introduce any 

evidence to show that fanning is the approved pQ.st-mining use for the area 

about which he is complaining, or that farming was the pre-mining use of the 

area. Moreover, it is clear that Carey is actually seeking to have Latimer 

improve the site, including the portion of the site which had been mined prior 

to Latimer's operations and which Carey had not farmed but instead used as a 

dump, to a better than pre-mining condition.s Me has failed, however, to 

establish that QER erred in granting Stage II bond release, and we accordingly 

dismiss his appeal. 

CONCLUSIONS OF LAW 

1. This Board has no jurisdiction over the claims in Carey's appeal 

which bear upon Stage I bond release because the appeal of such issues is 

untimely filed with us. 

2. This Board has jurisdiction over the parties and the subject matter 

of the portion of this appeal bearing upon Stage II of the bond release. 

3. Ray Ca.rey has the burden of proof in this appea 1 . 

4. 25 Pa.Code §86.172{d){2) states that Stage II shall be deemed to have 

been completed when: 

{ i) Top so i1 has been replaced and 
revegetation has been established in accordance 

Szn reaching the conclusions we have come to in this Adjudication, we have 
not ruled on the issue raised in OER's post-hearing brief as to the impact of 
regrading on both the industrial sludge dumped on the site with Carey's 
permission and the wastes dumped there by Carey. We acknowledge the 
legitimacy of DER's concerns· regarding the disturbance of these previously 
disposed wastes. As pointed out in DER's brief, the re-affecting of such a 
dump site containing these wastes would appear to first require a permit be 
issued under the SWMA. 
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with the approved reclamation plan and the 
standards for the success of revegetation are 
met. 

5. Carey failed to establish Latimer's non-compliance with its 
I 

I 

reclamation plans for Stage II bond release. 

6. Carey failed to establish Latimer has not complied with the statutes 

and regulations applicable to Stage II bond release. 

7. DER did not abuse its discretion in granting latimer's Stage II bond 

r~lease request. 

8. Carey failed to establish the areas he claims were not adequately 

reclaimed are prime farmland. 

9. Carey failed to show farming is the approved post-mining use for his 

site. 

10. Carey failed to show that farming was the pre-mining use for his 

site. 

0 R DE R 

AND NOW, this 24thday of July, 1990, it is ordered that th.e portion 

of this appeal challenging matters which relate to OER approval of Latimer's · 

Stage I bond release request is dismissed as untimely filed, and DER approval 

of Latimer's Stage II bond release requests is sustained and the appeal of Ray 

Carey thereto is dismissed. 
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OPINION AND ORDER SUR 
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AND MOTION TO DISMISS 
Richard S. Ehmann, Member 

Synopsis 

An appeal challenging a Commonwealth of Pennsylvania•s Department 

of Environmental Resources ( 11 DER 11
) regulation on blasting, which was 

promulgated to obtain primacy under the federal Surface Mining Control and 

Reclamation Act (SMCRA), 30 U.S.C. §1201 et seq. (1977), as being 

unconstitutional on its face, is an i~direct attack upon the identical federal 

surface mining regulation. As such, our jurisdiction is preempted by 30 

U.S.C. §1276(a)(1), which directs that all such challenges of federal 

regulations be brought in the United States District Court for the District of 

Columbia Circuit. Accordingly, the DER Motion to Dismiss based on this 

argument must be granted. Appellant's Motion For Summary Judgment cannot be 

ruled upon by this Board because we lack jurisdiction to do so. 

BACKGROUND 

On May 28, 1987 Croner, Inc. ("Croner") filed an appeal with the 

Board from the April 28, 1987 letter from Michael C. Welch, District Mining 

846 



Manager for DER, which approved a revised Blasting Plan for Croner's Surface 

Mining Permit No. 56663094. This permit is for a mine site located in 

Brothers.valley Township, Somerset County. 

The .verified Notice of Appea 1 filed by Croner raises q cha lleng.e to 

the constitutionqlity of the two conditions DER placed in the B.last Plan. The 

conditions are: 

1. When the Seale Distance fa 11 s bel ow sixty 
( 60} at the Hartman reside nee or ant}' dwe 11 i ng, a 
peak particle .velocity of one (1) inch per second 
and an air over pressure of 132 dBL must be 
maintained. 

2. John and Evelyn Hartman cannot release the 
.vibration limit of one (1) inch.per second and 
132 dBL air over pressure when blasting occurs 
closer than 300 feet to their dwelling. 

With regard to these conditions Croner states four reasons to appea 1. They 

are: (1) The condition on peak particle velocity and air pressure is more 

stringent than those imposed "on blasting in operations other than coal mining 

so it arbitrarily denies Croner's right to equal protection of the laws; (2) 

the conditions arbitrarily preclude a landowner affected by coal mine blasting 

from waiving the peak particle velocity and air over pressure limitations 

while allowing a landowner to waive them if he is affected by non-coal 

operations and thus violate Croner's right to equal protection under the law; 

(3) the conditions deny Croner its right to equal protection of the law by 

arbitrarily precluding an affected landowner from waiving these limitations 

when such waivers are allowed by 25 Pa. Code §87.127(i) by other similarly 

situated individuals without a reasonable basis for distinction in the 

regulations; and (4) Crorier is deprived of its right to equal protection under 

law by the disparate treatment of blasting in coal mining operations versus 

non-coal mining operations, which is unsupported by any reasonable basis. 
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When the appeal was docketed it was assigned to Board Member William 

A. Roth. 

By letter dated September 16, 1987 from counsel for Croner, the 

parties stipulated that they would file cross-motions for summary judgment. 

The letter goes on to say: 

"Proceeding in this manner was agreed by [DER] Attorney 
Dunlop and I to be the most efficient way to resolve this 
case in light of the fact that our appeal simply challenges 
the constitutionality and application of the DER regulation 
in question." 

Following that letter and under a second letter dated October 1987 

Croner filed its Motion Seeking Relief In the Nature of Summary Judgment. The 

motion and its contemporaneous supporting brief suggest that 25 Pa •. 

Code §87.127(e) and (i) are arbitrary, contravene the law by limiting waivers 

and violate Croner's right to equal protection of the law. In this motion's 

transmittal letter Croner's counsel further advises the Board: 

As stated in my brief, and as previously agreed to with 
Katherine S. Dunlop, Assistant Counsel for DER, the issues -
presented in the appeal are being submitted in this fashion 
with the understanding that this will be the only 
submission with respect to this matter. That is, Appellant 
stipulates that the matters raised by the motion and 
discussed in the brief may be decided, based on the briefs 
submitted, and no further hearing will be necessary. It 
was agreed to by myself and Attorney Dunlop that this would 
be the most expeditious way to have this matter decided by 
the Environmental Hearing Board in light of the fact that 
no evidentiary hearing would be necessary. 

Croner's motion is accompanied by an affidavit signed by the owner of the 

property to be mined by Croner.1 

1 One of the two arguments in Croner's Motion and Brief is that the 
restriction on blast plan approval prohibiting an affected landowner from 
waiving the limits on vibration and air over pressure occurring within 300 
feet of the landowner's dwelling contravenes the landowner's-right to waive 
footnote continued 
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DER filed an unverified Answer to Croner's motion on December 28, 

198,7. On February 4, 1988 DER filed its Motion to Dismiss or ~~n the 

Alternative Motion For Summary Judgment and a Memorandum In Support thereof. 

DER '.s Mot ion to Di~mi ss challenges our jurisdiction to hear thi;s appeal 

because DER claims this is a direct or indirect challenge to the federal 

SMCRA and the regulations promulgated thereunder, which challenges may only be 

heard in the District Court for the District of Columbia. It further states 

this appeal is untimely because challenges of the federal regulations must be 

filed within sixty days of the federal regulation's promulgation. Finally, 

DER avers that 25 Pa. Code §87.127(e) and (i) are constitutional because they 

make a rational distinction between who may and who may not waive the blasting 

limitations incorporated into Croner's Amended Plan. 

Subsequently, on October 3, 1988, Croner filed its Answer to the 

Commonwealth's motion and its brief in support thereof. 

On October 30, 1989, Board Member Roth having resigned from this 

Board, this appeal was reassigned to Board Member Richard S. Ehmann. Then, by 

Order dated January 17, 1990, this appeal was consolidated with Croner's 

appeals at Docket Nos. 88-214-E, 88-425-E and 89-498-E.2 

continued footnote 
surface mining activities set forth in §1396.4(c) of the Pennsylvania Surface 
Mining Conservation and Reclamation Act, (SMCRA), the Act of May 31, 1945, 
P.L. 1198, as amended, 52 P.S. 1396.4(c). This is a new argument not raised 
previously in Croner's Notice of Appeal. Because it was not raised when this 
appeal was first filed, it may not be considered at this time, ROBBI v. DER et 
al., 1988 EHB 500, NGK Metals Corporation v. DER, Docket No. 90-056-MR 
(Opinion and Order issued April 5, 1990). 

2 Croner's appeal at Docket 88-214-E is an appeal of DER's Compliance 
Order No. 88-3-115-S for alleged violations by Croner of the blast plan which 
is challenged in this proceeding. The Croner appeal at Docket 88-425-E is 
from the September 19, 1988 civil penalty assessment of $720.00 by DER for 
violation of this blast plan. At Docket No. 89-498-E Croner has appealed DER 
footnote continued 
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The Board found the initial briefs of the parties to have failed to 

adequately address all issues raised in the respective motions and responses 

thereto, so by Order dated January 22, 1990, we ordered the parties to submit 

further briefs on these issues. Croner's Brief was received on February 16, 

1990 and DER's Brief was filed on March 2, 1990.3 

Preliminarily, of course, it must be observed that we have the 

authority to grant motions for summary judgment in the appropriate 

circumstances. Commonwealth v. Summerhill Borough, 34 Pa. Cmwlth. 574, 383 

A.2d 1320 (1978). In review thereof, we must consider such a motion in the 

light most favorable to the non-moving party. Robert C. Penoyer v. DER, 1987 

EHB 131; Del-Aware, Unlimited, Inc. et al. v. DER et al., 1988 EHB 150; 

Rescue et al. v. DER, 1988 EHB 163. It is also clear that we have the 

authority to grant a motion to dismiss based on allegations of a lack of 

jurisdiction. Rostosky v. Commonwealth. DER, 26 Pa. Cmwlth. 478, 364 A.2d 761 

(1976). 

We must first address DER's Motion to Dismiss, for if DER is correct and 

we lack jurisdiction, we cannot consider a second issue, no matter how closely 

connected.4 

continued footnote 
Compliance Order No. 89-3-245-S dated September 26, 1989, which directs Croner 
to comply with the DER approved blast plan. In each case the issue is the 
conditions attached by DER to Croner's plan which are under attack here. 

3 At no time has DER's former or present counsel seen fit to grace us 
through the filing of even one affidavit to support its Motion or its Answer, 
nor has counsel felt the need to verify the allegations contained in either 
DER's Answer or the Motion. In the past we have routinely denied DER motions 
which lack such factual support because of the requirements of Pa. R.C.P. 
1035. We have not done so here for the reasons contained in the opinion. 

4 If we decide we lack jurisdiction over this type of case, we cannot 
footnote continued 
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The affidavits filed by Croner make it clear that the Hartmans rather 

tha:n Croner, own the dwe 11 ing house at the Hartman farm near to which Croner 

wi,shes to blast as part of its s·urface mining operation. · It is also clear· 

from the affidavits that the Hartmans have signe:d a waiver as to blasting but 

that the permit's conditions bar the Hartmans fr:om re 1 easing Croner from the 

limitations on biH1sting set forth in the regulations. Finally, it is clear 

from a review of the Notice of ~Appeal, Motions, Briefs, and all of the 

attachments thereto filed on Croner's behalf, th:at Croner's challenge is not 

to a specific vibration or decibel number but to ;D.ER's regulation-based 

refusal to allow any waivers of these numbers by Mr. and Mrs. Hartman.5 

With this in mind, we must now turn to the argument in DER's Motion to 

Dismiss. 

Under .§503(a) of federal SMCRA, 30 U.S.C. §1253(a) a state may assume 

jurisdiction over surface coal mining and reclamation activities by submitting 

a program for the approval of the Secretary of the Interior " ••• which 

demonstrates that such State has the capability of carrying out the provisions 

of this chapter and meeting its purposes through - (7) rules and regulations 

issued by the Secretary pursuant to this chapter." The implementing 

regulations for this part of federal SMCRA at 30 CFR §732.15 provide that: 

The Secretary shall not approve a State 
program unless, on the basis of information 
contained in the program submission, comments, 
testimony and written presentations at the public 

continued footnote 
decide whether or not Croner's challenge to DER's regulation was untimely as 
DER's Motion suggests. Once we determine we lack jurisdiction, our power to 
adjudicate is gone. · 

5 Croner's Motion does not challenge the application of the regulation to 
it on the basis of whether the blast plan's conditions properly interpret the 
regulation but only raises the unconstitutionality of 25 Pa. Code §87.127. We 
clearly have jurisdiction to decide "interpretation" issues but do not do so 
here because Croner has not raised them. 
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hearings, and other relevant information, the 
Secretary finds that -

(a) The program provides for the State to 
carry out the provisions and meet the purposes of 
the Act ~nd this Chapter within the State and 
that the' State's laws and regulations are in 
accordance with the provisions of the Act and 
consistent with the requirements of the Chapter. 

(b) The State regulatory authority has the 
authority under State laws and regulations 
pertaining to coal exploration and surface coal 
mining and reclamation operations and the State 
program includes provisions to -

(1) Implement, administer and enforce all 
applicable requirements consistent with 
Subchapter K of this chapter; 

* * * * 
Subchapter K of the chapter is found at 30 CFR Pt. 816; 30 CFR §816.1 states 

that "This part sets forth the minimum environmental protection performance 

standards to be adopted and implemented under regulatory programs for surface 

mining activities." 

The Surface Mining Conservation and Reclamation Act, the 

Act of May 31, 1945, P.L. 1198, as amended, 52 P.S. §1396.1 et ~· (state 

SMCRA), was substantially amended in 1980 by the Act of October 10, 1980, P.L. 

835, No. 155, (Act 155), in order to secure primacy over surface coal mining. 

Section 17 of Act 155 provides that 

It is hereby determined that it is in the public 
interest for P~nnsylvania to secure primacy 
jurisdiction over the enforcement and 
administration of Public Law 95-87, the Federal 
Surface Mining Control and Reclamation Act of 
1977, and that the General Assemby should amend 
this act in order to obtain approval of the 
Pennsylvania program by the United States 
Department of the Interior ["OSM"]. [sic] 

Section 15 of Act 155 authorizes the Environmental Quality Board ("EQB") to 

promulgate initial regulations on an emergency basis and to repromulgate them 
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after program approval by OSM and an opportunity for the legislature and the 

general public to be heard. 

After passage of the amendment to state SMCRA in 1980, the EQB 

promulgated 25 P~. Code §87.127 as part of the revision of all of the chapters 

of regulations de~ling with surface coal mining. These regulations became 

effective on July 31, 1982 and were first published in 12 Pa. Bulletin 2473. 

That these regulations are the primacy regulations is evident from the EQB's 

findings at 12 Pa. Bulletin 2473-74.6 In finding No. 4 the EQB states the 

primacy package was submitted to OSM on January 25, 1981. Finding No. 7 

states: 

(7) That it is the intent of this Board in 
revising the Department's coal mining regulations 
as provided by this order to take no action that 
might in any way jeopardize, delay or prejudice 
the Department's ability to obtain primary 
jurisdiction over the Pennsylvania coal mining 
program from [OSM]. 

This DER regulatory program was duly approved for primacy purposes by OSM as 

reflected in 30 C.F.R. §938.10 (1982). 

The regulation at issue herein, 25 Pa. Code §87.127, provides in 

relevant part: 

6 DER broadly argues that 25 Pa. Code §87.127 was adopted by the EQB to 
secure primacy, yet does not provide us with anything to support its argument. 
Although this may now be a matter of common knowledge, we cannot dismiss 
Croner's appeal on the basis of common knowledge. However, even though DER 
has not provided this information to us, it is available through official 
notice. 25 Pa. Code §21.109. Under this concept we may take notice of state 
statutes, lynn v. County of Lackawanna, 75 Pa. Cmwlth. 238, 462 A.2d 320 
(1983}; federal statutes, In re. Snyder's Estate, 346 Pa. 615, 31 A.2d 132 
(1943}, cert. denied sub nom., Snyder v. Provident Trust Co. 320 U.S. 750, 64 
S. Ct. 53, 88 l. Ed. 445 (1943}, rehearing denied, 320 U.S. 812, 64 S. Ct. 
155, 88 l.Ed. 49 (1943); regulations promulgated under statutes, 45 Pa. C.S. 
§506, Edelbrew Brewery v. Weiss, 170 Pa. Super 34, 84 A.2d 371 (1951) and 
various official proceedings or acts, Commonwealth et rel. Jones v. Rundle, 
413 Pa. 456, 199 A.2d 135 (1964), lei tag v. Dilworth, 25 D & C 2d 221 (1961). 
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(e) Airblasts shall be controlled so that they do 
not exceed the noise level specified in this 
subsection at any dwelling ••• unless such 
structure is owned by the person who conducts the 
surface mining activities and is not leased to 
another person. The lessee may sign a waiver 
relieving the operator from meeting the airblast 
limitations of this subsection. 

(i) The maximum peak particle velocity limitation 
of subsection (h) shall not apply at the following 
locations: 

1. At structure owned by the person 
conducting the mining activity, and not 
leased to another party. 

2. At structures owned by the person, if a 
written waiver by the lessee is submitted 
to the regulatory authority before 
blasting. 

The corresponding federal regulation, 30 CFR §816.67(e), provides: 

(e) The maximum airblast and ground-vibration 
standards of paragraphs (b) and (d) of this 
section shall not apply at the following 
locations: 

1. At structures owned by the permittee and 
not leased to another person. 

2. At structuresowned by the permittee and 
leased to another person, if a written 
waiver by the lessee is submitted to the 
regulatory authority before blasting. 

It is obvious from a reading of these regulations that the waiver provisions 

are virtually identical. Furthermore, as explained above, the regulations set 

forth in Subchapter K, of which §816.67(e) is a part, are a necessary part of 

a state's regulatory program if it wishes to obtain primacy over surface coal 

mining. 

The nearly mirror perfect wording of these separate state and federal 

regulations, the language of the acts amending the statutes and the EQB's 

language in promulgating these regulations each force the conclusion that this 
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regulation is solely primacy driven. Collectively the conclusion cannot be 

refuted. This is important because both Croner's motion and briefs and DER's 

motions and briefs frame the issue before us as the constitutionaHty of 

Section 87.127. Tnus, the parties both concede the rightness of the DER 

imposed conditions in the Blast Plan if the regu.llation itself is pro.per. 

We arecHearly empowered to pass on the constitutionality of a­

regulation or the constitutionality of applicatton of a regulat.ion, St. Joe 

Mi:t'lerals Corporation v. Goddard et al., 14 Pa. Cnr;l'lth. 624, 324 A.2d 800 

(1974).7 However, DER takes the position that since 25 Pa. Code §87.127 was 

adopted to obtain primacy over surface coal mining and is virtually identical 

to 30 CFR §816.67(e), Croner's attack on §87.127 is, in essence, an attack on 

the federal regulation, and, therefore, under §526(a) of federal SMCRA, 30 

U.S.C. §1276(a), Croner may only bring such a challenge in the United States 

District Court for the District of Columbia.8 If this is so, then we have 

no jurisdiction over Croner's challenge to the constitutionality of the 

7 The contention to the contrary by DER is not supported by the cases 
cited in DER's second brief. Each of those cases deals with the 
constitutionality of a statute, rather than a regulation, as is before us. 
Moreover, both of DER's briefs fail to address either St. Joe Minerals Corp. 
supra, or our decisions based thereon. While we directed counsel for both 
parties to rebrief the issues, the failure of DER's brief to address our 
ability to pass on the constitutionality of regulations under St. Joe supra, 
is compounded by Croner's second brief, which missed this case also and failed 
to cite us to any other cases on our ability to consider the constitutionality 
of a regulation. Our order requiring new briefs obviously accomplished 
nothing. 

8 DER does concede that in certain circumstances the federal courts have 
also allowed attacks in the United States District Court for the district in 
which the state capital is located, but in either situation DER argues the 
issue is one for the federal courts to decide. 
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regulation and must dismiss Docket No. 87-206-E, for Croner raises no issues 

relating to the application of the regulation. Unfortunately for Croner, we 

must grant DER's motion. 

It is in this context that we must examine 30 U.S.C. §1276(a)(1), 

which mandates that judicial review of OSM regulations take place only in the 

United States District Court for the District of Columbia Circuit. Several 

cases have interpreted this section and make it clear that any such review 

mu~t occur there. Drummond Coal Co. v. Watt, 735 F.2d 469 (11th Cir. 1984), 

Tug Valley Recovery Center v. Watt, 703 F.2d 796 (4th Cir. 1983) {whether the 

attack is directly on the federal regulation or an attack on a state primacy 

regulation); Commonwealth of Virginia ex. rel. Virginia Department of 

Conservation v. Watt, 741 F.2d 37 (4th Cir. 1984), cert. granted 469 U.S. 979, 

105 S. et. 379, 83 L. Ed.2d 315(1984) cert. dismissed, 469 U.S. 1198, 105 S. 

Ct. 938, 83 L. Ed.2d 984 (1985). 

In Commonwealth of Virginia, supra, mine operators sought to enjoin 

OSM enforcement of the federal regulations in the local United States District 

Court because of a claim that under Virginia's "primacy law" certain mine 

operations were exempt from OSM primacy regulation. The Commonwealth of 

Virginia also challenged OSM enforcement of federal regulations claiming it 

denied the state legislature the power to separately regulate surface mines. 

The Court of Appeals held any action "tantamount to an attack on a federal 

regulation" must be heard in the District Court for the District of Columbia 

Circuit. IQ. at 40. The Court reasoned that granting the relief sought would 

result in a prohibition of implementation of the federal regulation in 

Virginia. Citing Tug Valley Recovery Center, supra, the Court concluded this 

result can only be obtained in the court specified in 30 U.S.C. §1276(a)(1), 

i.e., the District Court for the District of Columbia. In United States v. 
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Troup 821 F.2d 194 (3rd Cir. 1987) a Pennsylvania strip miner challenged the 

federal regulation on reclamation fees in a suit brought by the United States 

to collect those fees. When the United States received a judgment of less 

than it sought, it appealed and the Court of Appeals reversed the District 

Court. In so doiflg it held that Troup's challenge to the regulations was of 

the type which must be brought in the District Court of the District of 

Columbia. In accord, see Amerikohl v. U.S., 16 Cl. Ct. 623 (1989). 

No matter how much we may wish to retain our jurisdiction over 

constitutional challenges to state regulation of surface coal mining, we 

believe it is clear under the authority cited above that we lack jurisdiction 

to hear Croner's constitutional challenge, and because the proper forum to 

hear this case is not within the judicial system of the Commonwealth, we 

cannot transfer this appeal to that forum. This leaves us no option but to 

dismiss the appeal. 

However, since the appeals docketed at EHB Dockets 88-214-E, 88·425-E 

and 89-498-E could each be argued to be raising additional issues beyond that 

of the constitutionality challenge raised in this appeal, we will 

unconsolidate them to allow Croner to proceed before us on those cases. 

Insofar as they spring from DER implementation of the OSM approved 

regulations, our jurisdiction to hear these appeals is not challengable. See 

30 U.S.C. §1276(e). 
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ORDER 

AND NOW, this 26th day of July, 1990, it is ordered that the DER's 

Motion To Dismiss is granted. The appeal by Croner, Inc. at Docket No. 

87-206-E is dismissed for want of jurisdiction. The appeals by Croner, Inc. 

at Docket Nos. 88-214-E, 88-425-E and 89-498-E are unconsolidated from Docket 

No. 87-206-E and consolidated at Docket No. 88-214-E. 

Croner shall file its Pre-Hearing Memorandum on or before August 27, 

1990. DER's responsive memorandum shall be filed two weeks thereafter. 
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OPINION AND ORDER 

Svnopsis 

SUR MOTION FOR SUMMARY JUDGMENT 
OR TO DISMISS 

A motion for summary judgment is treated as a motion for judgment on 

the pleadings in this appeal. The motion is granted and the appeal of Winton 

Consolidated Companies ("Winton") is dismissed. The law is clear that notice 

to landowners, opportunity for them to object, and permission of landowners 

are not prerequisites to DER's approval of a firm to act as a contractor under 

a previously issued surface mining permit. Also, sections 86.62 and 86.64 of 

25 Pa.Code do not relate to approval of a contractor, but rather relate to 

permits to mine, and DER has not issued a permit in this matter. Moreover, a 

"de facto" transfer of a surface mining permit is not a type of transfer 

contemplated by the Surface Mining Conservation and Reclamation Act (SMCRA), 

Act of May 31, 1945, P.L. 1198, as amended, 52 P.S. §1396.1 et ~ It is 

also clear that Winton's assertions of material misrepresentations cannot 

succeed, since those allegations are unrelated to the DER action in question 
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and' bear upon the' i'ssue of l:andowner perm iss ion,, which is not a. proper issue· 

iAI ttits appeal. ih1us,. there ts, no: necess.i:ty fer a hearing, on tl:le~ matter. 

OPINION: 

On Se.ptetriber 1, 1989 ,. W:iinton· commenced: t.t!te instant pl"'oceed'ing, by tts 

nr:g; a filing of ~ skeleton notice of appeal. Sabsequently, on September· 25,, 

1989,. Wtnton filed its notice of appeal. Winton: s.eeks our rev·iew of a IJER 

action expressed in a letter,, da.ted May 4, 1989,, from the Bureau of Mining and! 

ReClamation to th'e president of C.J.C., Inc. ("C •. J.C.11
) which i:s attached to 

the notice of appeal. The letter states that DER has approved Carbon as a 

contractor to C.J.C. under C.J.C. 's surface mining permit. ln its notice, of 

appeal, Winton states that it received what it characterizes as "constructive 

notice .. of the DER acti.on on August 9, 1989, by way of a review of the files 

of DER's Pottsville office. 

Winton filed its pre-hearing memorandum on December 18, 1989, and 

C.J.C. filed its pre-hearing memorandum on March 5, 1990. The matter was then 

reassigned to Board Member Richard S. Ehmann on April 25, 1990. A rule to 

show cause why DER should not be sanctioned for its fai.lure to comply with 

Board orders and respond by March 2, 1990 to a default notice regarding its 

failure to file a pre-hearing memorandum was issued on April 30, 1990. OER 

responded to the rule on May 21, 1990 by a letter which stated, jnter i!ii, 
' 

that DER did not plan to submit a pre-hearing memorandum and that it adopted 

the legal issues contained in C.J.C.'s pre-hearing memorandum. On May 23, 

1990, we issued an Order discharging the rule. 

On June 5, 1990, C.J.C. filed a Motion For Summary Judgment Or To 

Dismiss Appeal and a brief in support of the motion. Winton filed its Answer 
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To Motion For Summary Judgment and memorandum in support thereof on June 25, 

1990. 

The letter f~om the Bureau of Mining and Reclamation to the president 

of C.J.C. which is attached to Winton's notice of appeal states: 

Carbon, Inc., Surface Mine Operator's License 
#282633, is hereby approved as a contractor to 
C.J.C., Inc. and as such is permitted to conduct 
surface mining activities on area approved by 
MDP/SMP #35773205, issued on July 9, 1986, to 
your firm. 

Please be advised that C.J.C., Inc. shall be 
jointly and severally liable with Carbon, Inc. 
for any violation of Section 3.1(b) of Act 418 •.• 
as Carbon, Inc. may be charged and for which 
C.J.C., Inc. may have participated. 

Winton's notice of appeal alleges at paragraph No. 1 that DER's 

act ion in granting Carbon the "right and privilege to operate as a contractor 

to C.J.C. Coal Co. under their mining permit" was an abuse of discretion 

because: 1) DER was aware that "Carbon and C.J.C. may not have the permission 

of all owners of the surface and mineral estates"; 2) the effect ofthe grant 

was a,dit facto transfer of a surface mining permit; and 3) DER failed to 

provide interested parties notice or an opportunity to object to the action. 

At paragraph No. 2, Winton asserts Carbon and C.J.C. have made material 

misrepresentations regarding the identity of surface and mineral owners, the 

size of the property, and the actions of objectors to the [surface mining] 

permit transfer from C.J.C. to Carbon. At paragraph No. 3, Winton states that 

there have been violations of 25 Pa.Code §§86.62 and 86.64. Any issues raised 

in Winton's pre-hearing memorandum which were not raised in the notice of 

appeal are untimely and may not be considered by the Board. ~ Skolnick. et 

al. v. DER, EHB Docket No. 89-290-F (issued June 11, 1990); ROBBI v. PER and 

York County Solid Waste and Refuse Authority, 1988 EHB 500. 

862 



In the first count of its motion for sumary judgment or to dismiss, 

C.J.C. urges that Winton's appeal requires us to adjudicate a landownership 

dispute and that we do not have jurisdiction over such a dispute, so we should 

dismiss the appeal. A review of Winton's notice of appeal and pre-hearing 

memorandum shows this contention to be without merit. Winton is alleging DER 

abused its dhcretion in granting Carbon the right to act as contractor to 

C.J.C. under its surface mining permit where DER allegedly was aware of a 

landownership dis.pute; it is not asking the Boa,rd to adjudicate the 

landownership dispute, however. We clearly have jurisdiction over appeals of 

DER actions. m the Environmental Hearing Board Act (Hearing Board Act), the 

Act of July 13, 1988, P.l. 530, No. 94, 35 P.S. §7511 e1 ~ and 25 Pa.Code 

§21. 2( a). 

likewise, we find Count II of C.J.C.'s motion to lack merit. This 

count urges that Winton is barred from objecting to DER's approval of Carbon 

as a contractor since Winton did not timely appeal the issuance of C.J.C.'s 

surface mining permit, which was issued on July 9, 1986. Winton, in its 

response to the motion for summary judgment, however, acknowledges that it is 

barred from objecting to C.J.C.'s operating under the 1986 surface mining 

permit, but states that it is challenging the grant to Carbon of a right to 

operate under that permit because this amounts to a transfer of the permit . . 
The notice of appeal shows the subject of the appeal to be the grant to Carbon 

of the right to operate as a contractor to C.J.C. under their surface mining 

permit. Winton does not challenge DER's issuance of the 1986 surface mining 

permit itself. We therefore disagree with C.J.C.'s allegation that the appeal 

is untimely and we refuse to dismiss the appeal on that ground. 
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Next, we address the third count of C.J.C.'s motion for summary 

judgment or to dismiss. This count urges that judgment should be entered in 

C.J.C.'s favor because PER's approval of Carbon as a contractor under C.J.C.'s 

surface mining permit has not caused Winton to suffer any actual injury or 

harm and, thus, Winton has failed to state a claim upon which relief can be 

granted. The Hearing Board Act, 35 P.S. §7514{c), states that no action of 

PER adversely affecting a person shall be final as to that person until the 
' 

person has had the opportunity to appeal the action to the Board. We will, 

thus, examine C.J.C.'s contention that Winton has not been adversely affected 

by the appealed PER action. 

While C.J.C. has filed a motion for summary judgment, we will treat 

it as a motion for judgment on the pleadings since "such a motion made at the 

close of the pleadings and supported only by the pleadings is more correctly 

labeled a motion for judgment on the pleadings rather than one for summary 

judgment." Beardell y. Western Wayne School District, 91 Pa.Cmwlth. 348, ___ , 

496 A.2d 1373, 1375 (1985). A motion for judgment on the pleadings, like a 

motion for summary judgment, may be granted when no material facts are in 

dispute and a hearing is pointless because the law is clear on the issue. 

Upper Allegheny Joint Sanitary Authority y. PER, 1989 EHB 303; Oejtz v. PER, 

EHB Docket No. 88-525-MJ (issued March 14, 1990). In ruling upon the motion 

for judgment on the pleadings, the Board will treat all facts pleaded by the 

non-moving party as true. Upper Allegheny, ~' at 305. 

In its notice of appeal, Winton first alleges that PER was aware that 

Carbon and C.J.C. may not have the permission of all owners of the surface and 

mineral rights, and PER failed to provide notice or opportunity to object to 

interested parties who would be materially affected by the action. As we 
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stated abovet the contested DER act ion is the a:pproval by PER ,of Carbon's 

operating as a contractor under C.J.C.'s surface mining permit. Winton has 

not pointed us to ,~ny authority which would SUPJ~»O.rt the argument that notice 

and an oppo.rtuni~y to be heard must be given one asserting ownership rights in 

a mine site pri.or to PER approval of a contract~r to mine under a previouslJ 

issued surface mining permit which was not chall,enged at the time of issuance. 

Next in paragraph one of its notice of ~ppeal, Winton asserts that 

the PER action amQunts to a"~ f.m.Q." transfer of C.J.C.'s surface mining 

permit. In essencet Winton is arguing that contractor approval was used as a 

means to avoid the permit transfer requirements. While this might be the 

effect of what has occurredt no permit was issued to Carbon. It is clear that 

this argument cannot succeed since there is no such ~~~ .f.ltlg" transfer of a 

permit recognized by the law and Winton does not suggest that there is. 

Moreover, Winton's assertion in its memorandum in opposition to C.J.C's motion 

that the grant of the "operator's privilege" is a substantial change in the 

existing surface mining permit is without basis in the law, and the decision 

cited by Winton in support of this proposition, Martin y. PER, 1984 EHB 736, 

is totally inapposite as it deals with DER's refusal to alter the terms of an 

approved reclamation plan. In the instant action, PER has approved the 

operation of Carbon as a contractor under the surface mining permit held QY 

C.J.C.t as permittee, and has stated that Carbon will be jointly and severally 

liable with the permittee for violations of SMCRA. This is not a substantial 

change in C.J.C.'s permit~ All of the coal that C.J.C. could have mined under 

the permit can still be surface mined. In the mining of it, C.J.C and its 

contractor must comply with the permit's terms, the SMCRA, and applicable 

regulations. The only modification is that Carbon will do the work for C.J.C. 
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and will be jointly and severally liable for compliance with all of these 

requirements. This is in accordance with SMCRA, 52 P.S. §1396.3a(d) 

Thus, we must find the first paragraph of Winton's notice of 

appeal fails to state a claim that DER has abused its discretion in approving 

Carbon as a contractor under C.J.C.'s surface mining permit. 

Turning to the allegations contained in the second paragraph of the 

notice of appeal concerning material misrepresentations of Carbon and C.J.C., 

it is clear that they are outside the scope of the present appeal. While the 

notice of appeal states that the misrepresentations listed herein are not 

exclusive, Winton has had the right to conduct discovery and to add 

misrepresentations to the list. Its pre-hearing memorandum identifies only 

three asserted misrepresentations. The first was allegedly made by C.J.C. in 

its application for permit renewal and revision made in 1985. These 

statements obviously do not relate to the DER action challenged in this 

appeal, but relate to a prior permit application which may not now be 

collaterally attacked. ~ ~' supra. The second alleged misrepresentation 

was made by Carbon's legal counsel in a letter to DER dated December 23, 1989 

which Winton asserts was made to cause Winton's objections to be dismissed. 

Again, as this letter chronologically follows the DER action on appeal, it 

could not be viewed as causing DER to have abused its discretion in May of 

1989, seven months prior thereto. The final asserted misrepresentation was 

made by Pompey Coal Company and Carbon in submitting a landower consent form 

dated November 10, 1988. Although Winton's pre-hearing memorandum does not 

detail the facts surrounding this document, we have already stated above in 

this Opinion that landowner permission is irrelevant to the DER action in 

question. 
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As to tHe! allegation contained irf the t'h·ird paragraph; of the notice· 

ofr appeal thQ\t' tHere· have bee·n viola:fions of 26: Pa.Code §§86~62 and: 86~~6tV," 

tHose sections are' clearly outside, the parameters;, of the· appe:aled action·. 

Sett ions' 86. 62 andr 86. 64: de a 1 wi tn· irif6rmat ion w"'i ch must be centatned' i'rt an 

application for a! s'urface mining perm'it as to wllo"' owns the area. to be lll•fried' 

and the adjacent lands and the written consents from the surface owners: to th~~ 

strip mining of the coal. Since these sections r~late to applications for a 

surface mining perna'it and not to approval of an entity as contractor, sudt 

issues are not grounds to challenge a contractor' approval as to a previously 

issued permit. 

Reviewing all of Winton's filings with the Board, it appears that 

Winton is concerned because C.J.C., while it has pos·sessed a right to mine 

coal on land that Winton claims it owns, has riot pushed to mine thiS tract, 

but now that it has hired Carbon as its mirier, Carbon is doing so. 

Unfortunately for Winton, SMCRA contemplates that an entity 1 ike C.J.C. may, .. 

after becoming a permittee of a strip mine, hire a contractor to mine the site 

for it. There is nothing illegal about this under SMCRA, 52 P.S. §1396.3a(d) • 

.. ContraCt stripping·" is a recognized possibility under thiS Act which has 

otcurred in the coal fields in our state for quite some time. lhe fact that 

Winton is unhappy that this is allowed does riot change anything unless Winton 
' 

raises valid reasons why a specific contractor should not have been approved. 

Winton's pleadings have failed to state any valid reason for 

disturbing the DER actionwhich is being challeng.ed. The issue raised by 

Winton in its memorandum accompanying its Answer to the motion, that the 

amount of coal being mined at tile site is injurious to its interests, is 

outside the scope of this appeal, as it was not raised in the notice of 
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appeal, and is irrelevant to the DER action in question. Although Winton may 

in fact be injured as a result of OER's action, because this mining is 

occurring on land in wh:ich it claims to own an interest, Winton's allegations 

do not state a basis for us to reverse OER's decision to approve Carbon. 

Winton has not pointed out any question of an abuse·of discretion by DER in 

approving Carbon's operating as a contractor under C.J.C.'s surface mining 

permit. Since the applicable law is clear, a hearing on this matter is 
' 

pointless and we accordingly grant judgment on the pleadings in favor of 

C.J.C. and dismiss the appeal.! 

0 R DE R 

AND NOW, this 31st day of July, 1990, it is ordered that C.J.C.'s 

motion for summary judgment or to dismiss is treated as a motion for judgment 

on the pleadings, and judgment on the pleadings is granted in favor of C.J.C. 

The appeal of Winton of DER approval of Carbon's surface mine operator's 

license and approval to act as a contractor under C.J.C.'s surface mining 

permit is dismissed. 

ENVIROtiiJENTAL HEARING BOARD 

~·w~· 
MAXINE WOE UNG • ~ 
Adainistrative Law Judge 
Chairwan 

lrhe parties are advised that in this situation, where a motion for 
summary judgment has been filed without any sworn documentation, such as 
deposition testimony, admissions, or supporting affidavits, we would have been 
forced to deny the motion pursuant to Pa.R.C.P. 1035(b), but since we have 
treated the motion as one for judgment on the pleadings, factual verification 
is not an issue for us. 
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DATED: July 31, 1990 

cc: Bureau of litigation 
Library: Brenda Houck 
For the C~nwealth, DER: 
Marc A. Roda, Esq. 
Central Region 
For Appe 11 ant: 
Richard M. S. Freeman, Chairman 
Board of Directors 
WINTON CONSOLIDATED COMPANIES 

, 1· ·. For Permittee: 

rm 

Carl J. Poveromo, Esq. 
Scranton, PA 

869 

.C?~hupu 
ROBERT D. MYERS 
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~MIIinistrative Law Judge 
iMealber 

:~~" 
Adainistrative Law Judge 
Meaber 



COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
101 SOUTH SECOND STREET 

LAWRENCE W. HARTPENCE AND 

SUITES THREE-AVE 
HARRISBURG, PA 17101.()105 

717-787·3483 
TELECOPIER 717-783-4738 

IMOGENE KNOLL t/b/a HYDRO-CLEAN, INC. 
and TRI-CYCLE, INC. 

M. DIANE SMITH 
SECRETARY TO THE BQ, 

v. EHB Docket No. 90-028-MR 
COMMONWEALTH OF PENNSYLVANIA 
DE~ARTMENT OF ENVIRONMENTAL RESOURCES Issued: August 7, 1990 

Robert D. Myers, Member 

Synopsis 

OPINION AND ORDER 
SUR 

CONSOLIDATED MOTION TO COMPEL 

In disposing of discovery motions, the Board upholds DER's privilege 

of protecting the source of confidential information; requires DER to provide 

data which may be relevant in measuring the reliability of the informant; 

requires DER to produce the qualifications of the individual performing 

laboratory tests on samples taken by DER personnel, even though the individual 

is employed by an independent laboratory; and requires DER to produce the 

samples for testing by Appellants, even though not requested while discovery 

was sti-ll open. 

OPINION 

This appeal involves an Order and Assessment of Civil Penalties, 

issued by the Department of Environmental Resources (DER) pursuant to 

authority contained in the Solid Waste Management Act (SWMA), Act of July 7, 

1980, P.L. 380, as amended, 35 P.S. §6018.101 et ~· ; the Clean Streams Law 

(CSL), Act of June 22, 1937, P.L. 1987, as amended, 35 P.S. §691.1 et ~.; 

section 1917-A of the Administrative Code of 1929, Act of April 9, 1929, P.L. 
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177, as amended, 71 P.S. §510-17; and 25 Pa. Code §§275.101(a), 275.204 and 

285.134. 

On June 18, 1990, Appellants filed a consolidated motion, seeking (1) 

to compel answers to certain Interrogatories, (2) to compel production of 

samples taken on Appellants 1 property, and (3) t0 stay the Board 1 s Order of 

May 30 1 19901 pending disposition of the Consolidated Motion.2 DER filed 

its Answer on July 16, 1990. 

The Interrogatories which Appellants seek to have answered are Nos. 

1{a), (b). and (c); 2(a), (b), (c), (d), (e), (f), (g), and (h); and 19(d). 

Interrogatory No. 1 refers to a complaint allegedly received by DER on April 

18, 1989, a,nd caTls for the name and address of the complainant and copies of 

all writings documenting the complaint. DER responded to the document request 

by, stating that a review of the "complaint log and telephone complaint log" 

has determined that no writing exists. DER objected to the remainder of the 

Interrogatory on the ground that it sought the disclosure of confidential 

information, the identity of the informant. 

The Board considered this issue in Columbo et al. v. DER, 1989 EHB 

606. Applying that ruling to the present case, it is clear that (1) DER has 

l The Order set deadlines for completing discovery and for filing a 
pre-hearing memorandum. 

2 In their transmittal letter, Appellants requested the opportunity to. 
brief their Motion "upon a schedule" the Board might establish. The Board has 
discretion whether or n.ot to permit the fi 1 ing of briefs in connection with 
pre-hearing motions (25 Pa. Code §21.116; 1 Pa. Code §35.191). Since a movant 
is required to state in his motion the grounds for the relief sought and the 
statutory or other authority relied upon (1 Pa. Code §35.177), there is little 
to be gained by filing a brief. Discovery motions, mo.reover, need to be 
handled expeditiously because of the strict time limitations on discovery in 
Board pro.ceedings. (25 Pa. Code §21.111). A party desiring to submit a brief 
(to expound more fully on the contents of his motion or answer) should file it 
with the moti.on o.r answer, as appropriate. Appellants 1 brief was fi.led on 
July 30, 1990, and has been considered in disposing of the Consolidated 
Motion. 
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the privilege to protect its confidential sources of information, (2) the 

privilege must be balanced against Appellants' right to a fair hearing, (3) 

the privilege should be denied if it appears that the informant's testimony 

would exculpate Appellants, and (4) Appellants have the burden of proving 

their entitlement to the information. Appellants' stated reason for wanting 

the identity of the informant is their belief that someone is out to make them 

look bad and may have dumped substances on or near their property. 

The Order and Assessemnt of Civil Penalties alleges essentially that 

DER received a complaint on April 18, 1989 regarding the dumping or depositing 

of sewage sludge on Appellants' property (paragraph P), that DER investigated 

the complaint but was denied access to Appellants' property (paragraphs Q and 

R), and that DER's investigation on April 21, 1989 (after issuance of a search 

warrant) revealed the storage and processing of sewage sludge and the disposal 

and burning of construction/demolition waste without a permit from DER 

(paragraphs S and T). Appellants are directed to cease such activities, to 

take remedial measures and to pay civil penalties. The penalties are assessed 

for denying access to the property on April 20, 1989, and for the unlawful 

storage of sewage sludge, the unlawful processing of sewage sludge and the 

unlawful disposal and burning of construction/demolition waste on April 21, 

1989. 

It is apparent that the Order and Assessment of Civil Penalties is 

based solely on the findings of DER personnel, not on the complaint r;eceived 

on April 18, 1989. Appellants' objections to DER's action, as set forth in 

detail in an attachment to their Notice of Appeal, contain no mention of a 

belief that someone else may have dumped the material on their property. To 

the contrary, they maintain that the material and the activities associated 

with it are not subject to DER permit requirements. Since Appellants are 
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deemed to have w&ived any objection not included in their Notice of Appeal 

(NGK Metals Corporation v. DER, EHB Docket No. 90~056-MR, Opinion and Order 
:, ,,c 

sur Petition to Amend Notice of Appea1, April 5, 1·990), they cannot now raise 

the conte.ntion that someone else dumped the material on their property. It 

follows, then, tha.t they have no valid claim to the identity of DER's 

informant. 

Interrogatory No. 2 requests, with respect to the informant, data and 

documentation on any other complaints made by said person before or since 

April 18, 1989, including information on any DER action resulting from said 

complaints. DER raised the same objection made with respect to Interrogatory 

No. 1, arguing that providing the detailed information requested would result 

in the disclosure of the informant's name. Appellants contend, on the other 

hand, that the information is relevant in measuring the reasonableness of 

DER's assessment of a civil penalty against Appellants for refusing a 

warrantless search of their property based on the informant's complaint. We 

have serious concerns about the relevancy of the information, given the 

circumstances involved and the current state of the law on warrantless 

searches; but DER did not object on that ground and we will not raise it, ~ 

sponte, at the discovery stage. However, in order to protect the identity of 

the informant, we will compel DER to provide only the following information 

with respect to Interrogatory No. 2: 

(a) The number of times prior to April 18, 1989 that the informant 

filed a complaint with DER concerning violations by anyone of Pennsylvania's 

environmental statutes or regulations; 

(b) Whether DER's agents or employees investigated each such 

complaint; and 
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(c) whether the investigation of each such complaint resulted in the 

assessment by DER of a civil penalty and/or notice of violation against the 

party named by the informant. 

In Interrogatory 19, Appellants seek detailed information on the 

samples obtained by DER during its inspection of April 21, 1989. Subpart (d) 

requests information on the person who tested the samples. DER responded by 

supplying the name and address of the independent laboratory where the testing 

was done. Appellants want the Board to compel DER to give a complete answer 

by providing the educational background and professional degrees and/or 

licenses held by the individual who performed the testing. DER contends that 

the information is not in its possession, is in the possession of a third 

party beyond its control, and that Appellants should pursue discovery against 

the third party. We will grant Appellants' request. DER obviously placed 

great reliance on the validity of the testing done on the samples. The 

qualifications of the individual who did the testing are an important element 

in measuring its validity. Qualifications are the sort of information DER 

regularly provides and we see no basis for its refusal to do so here simply 

because an independent laboratory is involved. DER's reliance on our decision 

in DER v. Texas Eastern Gas Pipeline Company, 1989 EHB 186, 196, is not 

warranted. 

The second part of Appellants' Consolidated Motion also concerns the 

samples taken from Appellants' property during the inspection of April 21, 

1989. Appellants want to examine and test the same samples. DER resists 

·because Appellants did not first make a request for production under Pa. 

R.C.P. 4009(a)(1) while discovery was still open. This argument normally 

would be persuasive, but we are not certain when Appellants first became aware 

that the samples had been tested for DER. Section 608(3) of the SWMA, 35 
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P.$.§6018.608(3), which authorizes DER to take Sqrnples, requires DER to 

furnish a copy of the results of any analysis of the samples, within five 

business ~ays, to the person with apparent authority over the premises. 

Apparently, this was not done despite the fact that DER received the results 

in May 1989. According to Appe 11 ants, they were unaware that the samp 1 es had 

been tested until they received DER's Answers to the Interrogatories in late 

May 1990. 

While a Request for Production should have been used by Appellants to 

obtain the samples, since discovery remained open until June 18, 1990, we are 

loath to sanction them for failure to do so when DER has neglected to perform 

a statutory duty of its own. Consequently, we will grant this part of the 

Consolidated Motion. 

The final part of Appellants' Consolidated Motion requests a stay of 

our May 30, 1990 Order pending disposition of the Consolidated Motion. The 

deadlines set in the May 30 Order have passed; and, in view of our disposition 

of the Consolidated Motion, we need to set new deadlines. As a result, this 

part of the Consolidated Motion is moot. However, we are unwilling to leave 

discovery open indefinitely as Appellants appear to suggest. Two extensions 

have been granted previously and we expect legal counsel to move diligently to 

complete the process within the additional time allowed in the following 

Order: 
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ORDER 

AND NOW, this 7th day of August 1990, it is ordered as follows: 

1. Appellants' Consolidated Motion is granted in part and denied in 

part, in accordance with the foregoing Opinion. 

2. Within twenty (20) days after the date of this Order, DER shall 

deliver to Appellants: 

(a) Answers to Interrogatory No. 2 as modified in the foregoing 

Opinion; 
' 

(b) A complete Answer to Interrogatory 19(d) as discussed in the 

foregoing Opinion; and 

(c) the samples taken from Appellants' property on April 21, 1989 

and analyzed on behalf of DER. 

3. Discovery shall be completed by September 28, 1990. 

4. Appellants shall file their pre-hearing memorandum on or before 

October 5, 1990. 

DATED: August 7, 1990 

cc: Bureau of Litigation 
Library: Brenda Houck 
Harrisburg, PA 

sb 

For the Commonwealth, DER: 
Nels J. Taber, Esq. 
Central Region 
For Appe 11 ant : 
Stephen W. Saunders, Esq. 
Andrew Hailstone, Esq. 
Scranton, PA 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
101 SOUTH SECOND STREET 

SUITEs THREE-FIVE 
HARRISBURG, PA 17101.0105 

717-787·3483 
TELECOPIER 717-7834738 

M. DIANE SMIT 
SECRETARY 10 THE 8 

GLOBAL HAULING EHB Docket No. 90-121-E 

v. 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES Issued: August 8, 1990 

OPINION AND ORDER SUR 
REQUEST FOR RECONSIDERATION 

By Maxine Woelfling, Chairman 

Synopsis 

A request for reconsidera~ion of the dismissal of an appeal of a 

civil penalty assessment for failure to perfect is denied where the appellant 

fails to present compelling and persuasive reasons. The magnitude of the 

penalty involved, appellant's alleged confusion of this appeal with another 

pending appeal, and his absence from the state are not sufficient grounds for 

reconsideration where the Board has given appellant ample opportunity to 

perfect his appeal. 

DISCUSSION 

This matter was initiated on March 22, 1990, with the receipt of a 

letter from M. J. Pavlock, t/d/b/a Global Hauling (Global)! indicating that 

Global wished to appeal the attached copy of a February 12, 1990, civil 

penalty assessment in the amount of $14,000. The assessment was issued by the 

1 Throughout this opinion we will refer interchangeably to Pavlock and 
Global. 
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Department of Environmenta 1 Resources pursuant tP the So 1 id W.aste :Mana:gement 

Act, t,he Act of July 7, 1980, P.L. 380, as ame.nded, 35 P.S. §'6018.101 et seq. 

Secause t:he letter lacked the information :required by 25 :pa .. Code §21..51, ·i·t 

was docketed as ~ ske'leton appeal, and the Bo.ar~d, on March 27, 19.90, re.quested 

Global to provid.e its complete address and tele:pbone number, a list of its 

objections to tbe civil penalty assessment, and evidence that it had served a 

copy of the appeijJ on the Departme.nt office·r wha issued the assessment and the 

'B~,Ireau of L itig~tion. 

Global failed to provide this informatj.pn within ten days, as 

required by the Board's notice, and a second request for the information was 

sent to Mr. Pavlock via certified mail, return receipt requested, o.n Apr.il 9, 

1990. The noti.ce requested Pavlock to submit the re.quested information within 

ten days of the re.ceipt of the notice; the return receipt indicated that 

Pavlock, through Ann Noska as agent of the addressee, had received the notice 

on Apri 1 14, 1990. 

Pavlock did not respond to the Board's notice until May 3, 1990, when 

he sent a letter providing his complete address and telephone number and 

indicating that he would not list his objections to the Department's 

assessment until he received "the proper documentation" to "review the 

procedures with his attorney. He also stated that he could not make the 

required service of copies of his notice of appeal because the Board failed to 

enclose a notice of appeal with its second notice. 

The Board then, on May 9, 1990, issued a rule upon Global to show 

cause why its appeal sho!lld not be dismissed as a sanction for failure to 

perfect. The rule was sent by certified mail, return receipt requested, and 

the return receipt indicated again that Ann Noska, as agent for Pavlock, 

received the rule on May 11, 1990. Global was to respond to the rule on or 
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before May 29, 1990. When Pavlock failed to respond, the Board, on June 15, 

1990, issued an order dismissing the appeal. 

On July 5, 1990, the Board received a request from Pavlock to 

reconsider the dismissal of his appeal. He advanced these reasons as grounds 

for reconsideration: 

My reasons are that I have been traveling out 
of state for the past 10 months and have received 
my mail when I returned. 

I have followed through as I felt the instruc­
tions requested and feel that as I spoke with 
Betty Lambert, that perhaps my misunderstanding 
could have been due to the fact there are two 
appeals rather than one. I would appreciate your 
reconsideration due to the extreme amount of 
financial penalty involved. Thank you for your 
consideration on this matter. 

We will deny Pavlock•s request for reconsideration. 

Our rule governing reconsideration, 25 Pa.Code §21.122, provides that 

reconsideration will only be granted "for compelling and persuasive 

reasons."2 Neither the size of the penalty involved, Pavlock's alleged 

confusion over whether the Board's notices pertained to this appeal or another 

appeal pending, nor Pavlock's absence from the Commonwealth can be character­

ized as compelling and persuasive reasons. The Board provided Pavlock with 

ample opportunity to properly perfect his appeal and, having not done so after 

three opportunities, the Board had no choice but to dismiss the appeal. That 

Pavlock suddenly realizes the consequences of his failing to respond is not 

sufficient grounds for reconsideration. 

2 The criteria set forth in 25 Pa.Code §21.122(a)(1) and (2) are not 
germane to this request for reconsideration. 

879 



AND NOW, this 8th day of August , 1990, it is ordered that the 

request for reconsideration of M. J. Pavlock t/d/b/a Global Hauling is denied 

and the Board's order of June 15, 1990, dismissing his appeal is affirmed. 

/ 

DATED: August 8, 1990 

cc: Bureau of Litigation 
Library: Brenda Houck 
For the Connonwealth, DER: 

ENVIRONMENTAL HEARING BOARD 

~w~ 
MAXINE wOELFLING 
Administrative Law Judge 
Chairman 

ROB~~ 
Administrative Law Judge 
Member 

_,--~c.-:r. F~~ 

TERRANCE J. FITZPATRICK 
Administrative Law Judge 
Member 

~ RI . 
Administrative Law Judge 
Member 

. 
Administrative Law Judge 
Member 

Diana J. Stares, Esq./Zelda Curtiss, Esq. 
Western Region 

bl 

·For Appellant: 
M. J. Pavlock 
Clarksville, PA 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
101SOUTHSECONDSTREET 

SUITES THREE-FIVE 
HARRISBURG. PA 17101 

717-787-3483 
TELECOPIER 717-783-4738 

MUSTANG COAL & CONTRACTING CORPORATION 

M. DIANESMI 
SECRETARY TO THE 

v. : EHB Docket No. 89-494-MJ 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

. . 
Issued: August 9, 1990 

OPINION AND ORDER 

Synopsis 

The Department of Environmental Resources' Motion to Dismiss for 

appellant's failure to comply with Pre-Hearing Order No. 1 is denied where the 

burden of proof in the proceeding is on DER and where the appellant has made 

some attempt to respond to the Board's order for a more specific Pre-Hearing 

memorandum. However, at the hearing on the merits the appellant is limited to 

introducing only such physical evidence, testimony, and legal arguments as are 

specifically set out in its Pre-Hearing Memorandum. 

OPINION 

This matter arises out of a notice of appeal filed on October 20, 

1989 by Mustang Coal & Contracting Corporation ("Mustang") from a Department 

of Environmental Resources' ("DER") September 22, 1989 civil penalty 

assessment. The penalty was assessed against Mustang for allegedly conducting 

surface mining beyond the permitted and bonded area at a site in Woodward 

Township, Clearfield County, known as the Chandler Mine Site. 
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After being granted an extension of 38 days, Mustang filed its 

Pre-Hearing Memorandum on February 14, 1990. Because it failed to m.eet 

virtually all the requirements of Pre-Hearing Order No. 1,1 DER, on February 

23, 1990, filed a Motion to Dismiss or in the Alternative to Strike 

Appellant's Pre-Hearing Memorandum. Mustang responded on March 15, 1990 by 

filing an Objection to Motion to Dismiss or to Strike, to which it attached 

copies of surveys, maps, and a deed. Also attached was a March 27, 1989 

letter from Ronald A. Lobb Associates to DER Inspector Supervisor John Varner 

which stated that further surveying needed to be done to establish the 

property lines in question. Mustang claimed that these documents showed 

that Mustang operated within its permit boundaries. In its Reply, filed on 

April 4, 1990, DER argued that Mustang had failed to explain with any 

specificity how these documents supported its contentions. In an Opinion and 

Order issued on June 11, 1990, the Board struck Mustang's Pre-Hearing 

Memorandum and ordered it to file a new Memorandum meeting all the 

requirements of Pre-Hearing Order No. 1. 

On July 2, 1990, Mustang filed an Amended Pre-Hearing Memorandum. 

Although labeled "Amended", this document is virtually identical to Mustang's 

original Pre-Hearing Memorandum. The only difference (apart from bein~ .. 

double-spaced instead of single-spaced) is that the new Memorandum adds the 
' 

dates on which Mustang's mining permit was issued and renewed, as well as its 

expiration date. In addition, it attaches the same documents as those 

attached to its March 15, 1990 Objection. 

!This matter is more fully discussed in the Board's Opinion and Order of 
June 11, 1990, at the same docket number. 
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The matter now before us is a second Motion to Dismiss filed by DER 

on July 6, 1990. Mustang's response, filed on August 3, 1990, is identical to 

the Objection which it: filed to DERjs earlier motion. 

As DER correctly points out in its supporting brief, Mustang has 

responded to our Order to file a more specific Pre~Hearing Memorandum by 

simply making a few, superficial additions to its old Memorandum and 

resubmitting it as an 11 Amended 11 Pre-Hearing Memorandum. This 11 Amended" 

Pre-Hearing Memorandum does little more to meet the requirements of our 

Pre-Hearing Order No. 1 than did the original. 

Failure to comply with an order of the Board requiring a more 

specific Pre-Hearing Memorandum may warrant_sanctions pursuant to 25 Pa.Code 

§21.124. Nowakowski v. DER, EHB Docket No. 88-115-F (March 9, 1990). 

Although DER seeks dismissal, the Board has been reluctant to dismiss an 

appeal for failure to comply with Pre-Hearing Order No. 1, where, as here, DER 

bears the burden of proof. Mid-Continent Insurance Co. v. DER, 1989 EHB 1299; 

Wazelle v. DER, 1983 EHB 576. The Board is further reluctant to do so where 

we are dealing with a prose appellant. Cotterman v. DER, 1983 EHB 618. 

Furthermore, Mustang has made some attempt, albeit halfhearted, to comply with 

our order for a more specific Pre-Hearing Memorandum by attaching surveY.s and 

other documents which it claims show that Mustang operated within the 

permitted area. 

Therefore, we will allow Mustang's appeal; however, at the hearing on 

the merits, Mustang shall be barred from introducing any evidence or testimony 

or advancing any legal arguments not specifically set out in its Amended 

Pre-Hearing Memorandum. 
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AND NOW, this 9th day of August, 1990, DER's Motion to Dismiss is 

denied. At the hearing on the merits, Mustang B 1 imited to the physical 

evidence, testirtlb'ny, and legal arguments specif1tally set forth in its Amended 

Pre-Hea,ring Memorandum. 

DATED: August 9, 1990 

cc: Bureau of litigation 
Library: Brenda Houck 
For the Co111110nwealth, DER: 
Kurt Weist, Esq. 
Central Region 
For Appellant: 
Peter R. Swistock,' Jr .. , President 
Mustang Coal & Contracting Corp. 
Houtzdale, PA 

rm 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
101 SOUTH SECOND STREET 

SUITEs THREE-FIVE 
HARRISBURG, PA 17101.()105 

717-787-3483 
TELECOPIER 717-783-4738 

M. DIANE SMITI 
SECRETARY TO THE B< 

AL HAMILTON CONTRACTING COMPANY EHB Docket No. 90-268-W 

v. 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

. . 

. . . . Issued: August 9, 1990 

OPINION AND ORDER SUR 
PETITION FOR SUPERSEDEAS 

By Max;ne Woelfl;ng, Cha;rman 

Synops;s 

A petition for supersedeas of a letter from the Department of 

Environmental Resources (Department) notifying a mine operator that it had 

failed to implement an abatement plan in accordance with a schedule approved 

by the Department is denied because there is little likelihood of the operator 

succeeding on the merits of its appeal. The only issue before the Board is 

whether or not the operator has complied with the implementation schedule, and 

the operator doesn•t contest that it hasn•t done so. Furthermore, the grant 

of a supersedeas would result in the alteration of the status quo ante which 

is that the operator is obligated to implement the abatement plan in 

accordance with the previously approved schedule. 

OPINION 

This matter was initiated with the July 5, 1990, filing of a notice 

of appeal by Al Hamilton Contracting Company (Hamilton) seeking review of a 

June 5, 1990, letter from the Department advising Hamilton that it was in 
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violation of a compliance schedule for implementation of a permanent treatment 

plan to abate acid discharges from Hamilton's operation in Covington Township, 

Clearfield County, which is operated pursuant to Surface Mining Permit 

17773166 and Mine Drainage Permit 4577SM8 and commonly referred to as the 

Caledonia Pike Operation. More specifically, Hamilton is challenging the 

necessity for implementation of a permanent treatment plan involving the 

construction of wetlands because it is achieving the mandated effluent 

limitations in 25 Pa.Code §87.102 with interim chemical treatment facilities 

installed to comply with the Department's directives in Compliance Order 

88H008 (88H008).1 

A petition for supersedeas was filed by Hamilton on July 13, 1990, 

and a hearing on the petition was conducted on July 31, 1990. The parties 

were advised at the close of the hearing that any memoranda of law in support 

of their respective positions should be submitted to the Board by August 8, 

1990, and both parties filed memoranda on that date. 

Hamilton argues that it is entitled to a supersedeas of the Depart­

ment's June 5, 1990, letter because it has violated no Department order, 

statute, or regulation, and, therefore, is likely to succeed on the merits of 

its appeal. It also contends that it will suffer irreparable harm for two 

reasons: 1) as the result of the Department's being prohibited, by Hamilton's 

being on the violation docket, from approving bond releases, bond increments, 

1 This compliance order was appealed by Hamilton at Docket No. 88-113-W, 
and a hearing on the merits is presently scheduled for September 17-19, 1990. 
Hamilton also appealed a February 2, 1989, order from the Department to 
conduct a groundwater study in and around the Caledonia Pike Operation; that 
appeal, which was docketed at No. 89-045-W, was consolidated with Docket No. 
88-113-W by Board order dated September 15, 1989. The Department order which 
was the subject of Hamilton's appeal at Docket No. 89-045-W was superseded on 
Apri 1 19, 1989. 
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or new mining permits and, 2) because of the effect the substantial sums of 

money it must expend to construct the wetlands treatment system will have on 

its already precarious financial condition. Hamilton also asserts that the 

public or third parties will not suffer any harm because it is already treat­

ing discharges at the Caledonia Pike Operation to meet applicable effluent 

limitations. 

The Department opposes the grant of a supersedeas to Hamilton, noting 

that Hamilton has failed to satisfy the applicable criteria for grant of a 
' 

supersedeas. Opposing any ~ttempt by Hamilton here to litigate the merits of 

88H008, the Department argues that the only issue before the Board is whether 

Hamilton has complied with its self-imposed deadlines for implementation of 

the wetlands treatment system and that Hamilton cannot succeed on the merits 

of this claim because, by its own admission, it has not complied with the 

deadlines. The Department also contends that Hamilton's evidence regarding 

irreparable harm was speculative and that the public would be harmed by 

Hamilton's failure to implement a pernanent treatment system. 

In order to be entitled to a supersedeas, Hamilton must show, by a 

preponderance of the evidence, (1) that it is likely to prevail on the merits, 

(2) that it will suffer irreparable harm, and (3) that there is no likelihood 

of injury to the public or other parties, §4(d) of the Environmental Hearing 

Board Act, the Act of July 13, 1988, P.L. 530, 35 P.S. §7514, 25 Pa.Code 

§21.78, and Bethayres Reclamation Corporation v. DER and Lower Moreland 
-

Township, EHB Docket No. 83-227-W (Opinion issued May 29, 1990). While the 

party seeking the supersedeas must satisfy all three of these criteria, the 

Board's evaluation of the evidence relating to the three criteria necessarily 

involves a balancing test, Chambers Development Company. Inc •. et al. v. DER. 

et al., 1988 EHB 68, aff'd at 118 Pa.Cmwlth 97, 545 A.2d 404 (1988). Here, 
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because· there is little likelihood of Hamilton's succeeding on the merits,. we 

mu,st deny Hamilton's petition. 

In ascertaining whether Hamilton has a liikelihood of succeedi;ng on 

the merits of its appeal, we must determine whether Hamilton has a reasonable 

probability of s.ueceeding in its challenge to the· Department's June 5,. 1990, 

letter, Bethayres Reclamation Corporation, supra, and Houtzdale Mu·nicipal: 

Authority v. DER, 1987 EHB 1. The essence of Ham.i,lton's claim· in this rega.rd: 

is; that the so-called wet lands treatment system b unnecessary because 

Hamilton's interim chemical treatment system is achieving the same end, i.e. 

th:e effluent limitations in 25 Pa.Code §87.102, and that Hamilton only 

proposed the wetland treatment system as a concept. Unfortunately for 

Hamilton, these are not the issues in front of the Board in this appeal. 

To define the issues before the Board in this appeal, one need only 

examine the first three paragraphs of the Department's June 5, 1990, letter: 

On October 11, 1989, the Department received a 
proposed time schedule for implementation of the 
permanent abatement plan for treatment of acid 
discharges cited in the above-referenced Compliance 
Order. This time schedule was received from James 
McNeil of Energy Environmental Services on behalf 
of A 1 Hamil ton Contracting Company. The techn i·ca 1 
asp.ects of the permanent treatment p 1 an were 
approved by the Department August 1, 1988. The 
time schedule for implementation of the permanent 
treatment plan was subsequently approved in my 
letter to yay dated October 25. 1989. 

Under Section B of the approved time schedule, 
the field survey of the proposed wetland areas 
was to be completed by December 31. 1989; the 
final design was to be completed by February 28. 
1990; site development was to be completed by 
March 30. 1990. To date. Al Hamilton has not met 
any of these dates. 
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Based on the company's failure to comply with 
these self-established completion dates, Al 
Hamilton Contracting Company is in violation of 
Compliance Order #88H008. 

(emphasis added) 

The only determination made by the Department in this letter was that Hamilton 

had failed to comply with dates for implementation of a permanent treatment 

plan for abatement of the discharges at the Caledonia Pike Operation, which 

dates were approved by the Department on October 25, 1989. Whether or not 

Hamilton has complied with the implementation schedule is the only issue 

before the Board, and since Hamilton, admittedly, has not met any of these 

compliance dates, there is no likelihood of Hamilton's succeeding on the 

merits of. its claim.2 

This result is also compelled from a different standpoint. We have 

consistently held that supersedeas relief will not be granted if the relief 

will alter the status quo ante, Joseph R. Amity v. DER, 1988 EHB 766. The 

status quo ante in this case is that Hamilton is obligated to implement the 

wetlands treatment plan approved by the Department in its October 25, 1989, 

letter to Hamilton (Ex. P-7, A-14).3 Hamilton was required by Paragraph 6 

of 88H008 to submit a permanent treatment plan to the Department and by 

Paragraph 7 of that order to implement the permanent treatment plan within 90 

days of its approval by the Department (Ex. C-1); 88H008 has not been 

superseded by this Board (Ex. C-100). Whether Hamilton now finds this 

2 There may be another reason why Hamilton cannot succeed on the merits of 
its claim, namely whether or not the Department's June 5, 1990, letter 
constitutes an appealable action or is merely a notice of violation. In light 
of the denial of the petition, this issue has not been addressed by the Board. 

3 This denotes exhibits admitted into evidence during the course of the 
hearing on the petition for supersedeas. 
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treatment plan to be unacceptable because of its cost is simply not relevant 

at this time. Hamilton made this proposal to the Department and the 

Department approved it months ago. Hamilton is bbligated to implement the 

proposal unless and until it is modified with the approval of the Department. 

Having determined that there is little likelihood of Hamilton 

succeeding on the merits, it is unnecessary for the Board to consider whether 

Hamilton will suffer irreparable harm or whether there is any likelihood of 

hllrm to the public or harm to third parties. 

0 R D E R 

AND NOW~ this 9th day of August, 1990, it is ordered that Al Hamilton 

Contracting Company's petition for supersedeas is denied. 

DATED: August 9, 1990 

cc: Bureau of Litigation 
Library: Brenda Houck 
For the Commonwealth, DER: 

bl 

Michael J. Heilman, Esq. 
Central Region 
For Appellant: 
Alan F. Kirk, Esq. 
William C. Kriner, Esq. 
KRINER, KOERBER & KIRK 
Clearfield, PA 
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KATHLEEN M. CALLAGHAN 
LAKE HAUTO CLUB, and 
DR. VINCENT DAUCHESS 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
101 SOUTH SECOND STREET 

SUITES THREE-FIVE 
HARRISBURG, PA 17101-0105 

717-787-3483 
TELECOPIER 717-783-4738 

M. DIANE SMITI­
SECRETARV TO THE BO 

v. EHB Docket No. 90-272-F 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 
and PANTHER CREEK PARTNERS, Perm;ttee 

Issued: -August 9, 1990 

OPINION AND ORDER SUR 
MOTION FOR EXPEDITED DISCOVERY SCHEDULE 

By Terrance J. F;tzpatr;ck, Member 

Synopsis 

A motion for expedited discovery schedule filed by the Permittee is 

denied where the Permittee has not established that it will be harmed by a 

75-day discovery period. 

OPINION 

This proceeding involves two appeals, which have been consolidated, 

from the Department of Environmental Resources• (DER) granting on June 8, 1990 

of an air quality plan approval, an air quality permit, a surface mining 

operator•s license, a surface mining permit, and a variance to mine within one 

hundred feet of a stream to Panther Creek Partners (Panther Creek). The 

appeals were filed by Lake Hauto Club and Dr. Vincent Dauchess (Lake Hauto) 

and by Kathleen M.Callaghan (Callaghan). The approvals, etc. granted by DER 

were in connection with the 11 Panther Creek Energy Project 11 --a proposed 

facility which would generate electricity by burning coal refuse and sell the 
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ele.ctricity to a public utility. The facility i.s to be located in the Borough 

of Nesquehoning, Carbon County. 

This Opinion and Order addresses a motion to expedite discovery 

schedule filed by Panther Creek. In this motion, Panther Creek sets out the 

public benefits it believes will flow from the project and argues that these 

benefits will be jeopardized if the project is delayed or stopped by 

11 protracted proceedings ... Specifically, Panther Creek avers that the rates 

specified. in its contract to sell electricity to Metropolitan Edison Co. are 

contingent upon the facility beginning to produce power by January 1, 1993, 

and that it will take 30 months to construct the facility. Delays in 

construction will allegedly cause the loss of these favorable rates and could 

cause Panther Creek to suffer liquidated damages and termination of the 

agreement. Similarly, Panther Creek asserts that it has contracts with 

Bechte 1 Power Corp. to construct the faci 1 ity and with American Line Builders, 

Inc. to construct transmission lines and that the costs incurred by Panther 

Creek will escalate if work is delayed or suspended. Finally, Panther Creek 

asserts that the Appellants will not be prejudiced if discovery is limited to 

a period of 45 days from approximately July 9, 1990. 

Both Lake Haute and Ca 11 aghan f i 1 ed responses to the motion. Lake 

Haute asserts that it is willing to expedite discovery to the extent possible, 

but that the Board's customary discovery period of 75 days is appropriate. 
' 

Lake Hauto also asserts that its right to discovery should not be jeopardized 

by Panther Creek's failure to anticipate, when entering into contracts, 

appeals from DER's actions. Callaghan's response· denies many allegations in 

Panther Creek ' s motion regarding the deta i l s of the· project and the 

env ironmenta 1 and other public benefits of the project. Ca 11 aghan contends 

that she does not have an attorney, and that she will be prejudiced by an 
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expedited discovery schedule because she needs time to locate expert witnesses 

to donate services on her behalf. 

We will deny Panther Creek•s motion and allow the parties 75 days for 

discovery. Since this is only 30 days more than the 45-day discovery period 

Panther Creek sought, we do not believe that allowing the normal discovery 

period will pose an undue hardship on Panther Creek.l Moreover, Panther 

Creek has not demonstrated to us exactly what effect this proceeding will have 

on its various contracts. The status quo is that DER has granted the 
' 

necessary permits and that Panther Creek may, so far as we know, press ahead 

with its plans. Panther Creek•s arguments regarding its contracts would have 

greater force if the Appellants had filed a petition for supersedeas, which 

has not occurred as of this date. While the pendency of this litigation may 

create some uncertainty regarding the project, this is a foreseeable, and 

unavoidable, consequence whenever regulatory approval is required for a 

project of this magnitude. Panther Creek has not explained how this 

uncertainty will cause a delay or a suspension of the project. 

None of this is to suggest that we will allow delaying tactics in 

this proceeding. We will not, for example, favor requests for extensions to 

conduct additional discovery or to answer motions. We will attempt to balance 

Panther Creek•s interest in a prompt decision with the Appellants• interest in 

presenting a complete case and the Board•s responsibility to provide a 

well-reasoned decision. 

1 In its reply to the Appellants• respons~s, Panther Creek points out that 
the Board•s regulations provide for a 60-day discovery period unless otherwise 
ordered by the Board. However, the Board•s standardized Pre-Hearing Order No. 
1 provides for a 75-day discovery period. We favor the latter figure-­
particularly in complex cases such as this one. 
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AND NOW, this 9th day of August, 1990, it is ordered lbb,at the moti,on 

fo,r 'expedited discovery S'chedule fHed by ::Panther !Creek P;a,rtners is ,denied .• 

DAlEO: August 9, 1990 

cc : Bur.eau of Litigation 
library, Brenda Houck 

nb 

For the Comonwealth, DER: 
Barbara Smith, Esq. 
Northeastern Region 
For Lake Hauto Club 

and Dr. Vincent Dauchess: 
David J. Brooman, Esq. 
Phi 1 a de 1 phi a , PA 
Pro Se: Kathleen M. Callaghan 
For Permittee: 
R. Timothy Weston, Esq. 
Harrisburg, PA 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
101 SOUTH SECOND STREET 

SUITEs THREE-AVE 
HARRISBURG, PA 17101.0105 

717-787-3483 
TELECOPIER 717·783-4738 

M. DIANE SMITI­
SECRETARY 10 THE 80 

LAKE ADVENTURE COMMUNITY ASSOCIATION EHB Docket No. 90-181-W 

v. 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

. • 

Issued: August 14, 1990 

OPINION AND ORDER SUR 
PETITION TO INTERVENE 

By Max;ne Woelfl;ng, Cha;rman 

Svnops;s 

A municipality•s petition to intervene in an appeal by a recreational 

community of an order to abate illegal sewage discharges is granted. The 

petition is not untimely where it is filed only three months after the filing 

of a notice of appeal and four days before the parties submitted a proposed 

consent adjudication for the Board•s approval. The interests of the 

municipality will not be adequately represented by the Department of Environ­

mental Resources, since the municipality has the ultimate responsibility for 

· sewage services within its borders. 

OPINION 

This matter was initiated with the May 4, 1990, filing of a.notice of 

appeal by the Lake Adventure Community Association, Inc. (Lake Adventure) 

seeking review of a May 1, 1990, order from the Department of Environmental 

Resources (Department) to Lake Adventure. The order, which was issued 
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pursuant to the Clean Streams Law, the Act of June 22, 1937, P~L. 1987, as 

amended, 35 P.S. §691.1 et seq. (Clean Streams Law), and the Pennsylvania 

Sewage Facilities Act, the Act of January 24, 1966, P.L. (1965~ 1535, as 

amended, 35 P.S. :§750.1 et seq. (Sewage Facilities Act), cited Lake Adventure 

for unpermitted discharges of raw and/or partially treated sewage from its 

recreational vehicle community in Dingman Township, Pike County, into Lake 

Adventure, Birchy Creek, and an unnamed tributary to Shohola Creek. Lake 

Adventure was directed by the order to cease operation of its collection 

system, pump stations, and treatment facilities until it submitted a proposal 

to abate the problem which was approved by the Department.1 

A petition for supersedeas was filed by Lake Adventure on May 21, 

1990, and a hearing on the petition was scheduled for May 30, 1990. At the 

request of the parties, the supersedeas hearing was rescheduled for June 7, 

1990. Lake Adventure then, in a June 5, 1990, letter, requested the Board to 

cancel this hearing because it had reached agreement with the Department. By 

order dated June 15, 1990, the Board directed the parties to file a status 

report on or before July 6, 1990. By letter dated July 13, 1990, counsel for 

Lake Adventure advised the Board that the parties were in the process of 

finalizing and executing a consent adjudication. 

The Board then, on July 23, 1990, received a petition to intervene 

from Dingman Township. Lake Adventure and the Department were advised of the 

petition's filing and directed in a July 26, 1990, letter from the Board to 

file any responses to the petition by August 2, 1990. On July 27, 1990, the 

Department filed a proposed consent adjudication for the Board review and 

approval pursuant to 25 Pa.Code §21.120. The Department responded to the 

1 Although the order does nbt indicate this, Lake Adventure operates a 
spray irrigation system (attachment to Notice of Appeal). 
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petition on August 1, 1990, and Lake Adventure responded on August 2, 1990. 

Dingman Township filed a reply to the Department's response on August 8, 1990. 

Dingman Township has asserted that it should be allowed to intervene 

in this appeal because the disposition of this appeal may affect the outcome 

of a civil suit it instituted in the Pike County Court of Common Pleas in 

April, 1990; that action sought, inter alia, to prohibit Lake Adventure from 

discharging raw or inadequately treated sewage. Citing its obligations under 

the Sewage Facilities Act, Dingman Township argues that the Department cannot 
' 

adequately protect its interests, especially if it enters into an amicable 

resolution of this appeal. 

In its response to Dingman Township's petition to intervene, the 

Department asserts that on the same day it issued the order in question to 

Lake Adventure, an order was issued to Dingman Township requiring it to revise 

its official sewage facilities plan to take into account the sewage disposal 

needs of Lake Adventure. While arguing that the orders to Dingman Township 

and Lake Adventure and the proposed consent order and adjudication were 

intended "to work in concert and require cooperation between Dingman Township 

and Lake Adventure" and acknowledging that Dingman Township has an interest in 

this proceeding, the Department, nonetheless, urges us to find the petition to 

be untimely. 

Lake Adventure's response to the petition reiterates the Department's 

arguments, but also contends that Dingman Township has been uncooperative in 

addressing Lake Adventure's sewage disposal needs. It concludes its argument 

by asserting that Dingman Township's interests will be adequately protected by 

the Department. 

Dingman Township's reply paints a somewhat different picture of a 

municipality with good faith intentions to comply with the Department's order 
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wb.ich, despite those intentions, has been left out of negotiations between the 

Department and' Lake Adventure. The municipality also argues that it advised 

the· Department amd Lake Adventure of its intention to intervene promptly after 

becoming aware of the settlement negotiations between the Department an:d Lake 

Adventure. 

As we ha:ve stated in Keystone Sanitation Company, Inc. v. DER, 1989 

EHB 1287, 1289-1290: 

Intervention before the Board i:s governed by 
25 Pa.Code §21.62. The Board has consistently 
held, that intervention is discretiCiJnary and tha1t 
petitioners must show a direct, immediate, and 
substantial interest in the outcome of the liti­
gation. Franklin Township Board of Supervisors 
et a 1. v. DER, 1985 EHB 853. The factors con­
sidered by the Board in ruling on a petition to 
intervene include l) the prospective intervenor's 
relevant interest; 2) the adequacy of represent­
tion provided by the existing: parties; and 3) the 
ability of the prospective intervenor to present 
relevant evidence. BethEnergy Mines Inc. v. DER, 
1987 EHB 873. Intervention will not be granted, 
however,. if H is not in the public interest. 
Franklin Township, supra. 

We must also determine if the filing of the petition is timely, 25 Pa.Code 

§21.62(a) and Benjamin Coal Company v. DER, 1989 EHB 1315. Since the Depart­

ment and Lake Adventure both concede Dingman Township's interest in this 

matter, we must determine if that interest will be adequately protected by the 

Department and whether Dingman Township's petition was timely. 

Our own rules of practice and procedure provide at 25 Pa.Code 

§21.62(a) that p.etitions to intervene must be filed "prior to the initial 

presentation of evidence •••• " Certainly, Dingman Township's petition is 

timely unde·r this standard, since no evidence has yet been presented in th'iiS 

appeal. B'oth the Department and Lake Adventure have sug.gested' that D'ingman 

Township has somehow sat on its rights and delayed the filing of its petition 
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until it was aware of an impending settlement between the Department and Lake 

Adventure. This argument must be rejected, for this proceeding was not even 

three months old when Dingman Township filed its petition; no pre-hearing 

memoranda had been filed, the parties were not engaged in discovery, and no 

hearing on the merits had been scheduled by the Board. Indeed, it appears 

that the parties were made aware of Dingman Township's intentions, and, 

despite this, proceeded to lodge a proposed consent adjudication with the 

Board. Under the circumstances, the petition was not untimely. 
' 

Moreover, the interests of Dingman Township will not, as Lake 

Adventure suggests, be adequately represented by the Department, for the 

interests of the two are separate and distinct. Under §5(a) of the Sewage 

Facilities Act, Dingman Township is responsible for sewage services for areas 

within its jurisdiction. Any abatement plan submitted by Lake Adventure will, 

of necessity, involve Dingman Township; at the very least, any proposal to 

expand or upgrade the sewage collection and treatment system at Lake Adventure 

will require approval by Dingman Township as part of its official sewage 

facilities plan. See 25 Pa.Code §71.52. The Department, on the other hand, 

has broad oversight responsibilities under §10 of the Sewage Facilities Act to 

assure that Dingman Township fulfills this responsibility. The Department's 

interest, here, is not the same as Dingman Township's, so it cannot be 

concluded that it will adequately represent Dingman Township's interests.2 

2 How well the Department was protecting the interests of Dingman Township 
is reflected in the proposed consent adjudication. Paragraph 2 requires Lake 
Adventure to "use the best efforts to work with Dingman Township to secure Act 
537 Plan Approval and work toward resolving the violations set forth in 
Paragraph E." And, Paragraph 3, which sets forth a variety of corrective 
actions to be taken by Lake Adventure, contains a compliance schedule tied to 
the dates of 537 Plan Approval. 
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Having found that the petition to intervene was not untimely, that 

Dingman Township has a relevant interest, and that its interest will not be 

adequately represented by the Department, the petition will be granted. 

0 R D E R 

AND NOW, this 14th day of August, 1990, it is ordered that: 

1) The petition to intervene of Dingman Township is granted; 

2) On or before September 5, 1990, the parties shall advise the 

Board whether they wish the Board to proceed with review of the pro­

posed consent adjudication as it is presently drafted. 

ENVIRONMENTAL HEARING BOARD 

~·w~ 
MAXINE woELFLING 
Administrative Law Judge 
Chairman 

DATED: August 14, 1990 

cc: Bureau of Litigation 
library: Brenda Houck 
For the Commonwealth, DER: 

bl 

Barbara Smith, Esq. 
Northeastern Region 
For Appellant: 
Ralph A. Matergia, Esq. 
MATERGIA AND DUNN 
Stroudsburg, PA 
For Intervenor: 
John W. Carroll, Esq. 
Donna l. Fisher, Esq. 
PEPPER, HAMILTON & SCHEETZ 
Harrisburg, PA 

and 
John H. Klemeyer, Esq. 
BEECHER, WAGNER, ROSE & KLEMEYER 
Milford, PA 
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ENERGY RESOURCES, INC. 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
101 SOUTH SECOND STREET 

SUITES THREE-FIVE 
HARRISBURG. PA 17101 

717-787-3483 
TELECOPIER: 717-783-4738 

M. DIANE SMil 
SECRETARY TO THEE 

v. EHB Docket No. 89-534-MJ 
(Consol;dated) 

COMMONWEALTH OF PENNSYLVANIA, 
DEPARTMENT OF ENVIRONMENTAl RESOURCES Issued: August 15, 1990 

OPINION AND ORDER SUR 
MOTION FOR SUMMARY JUDGMENT 

By Joseph N. Mack. Member 

Synops;s 

Appellant's failure to file a signed, verified answer to a Request 

for Admissions within 30 days as required by Pa.R.C.P. 4014(b) deems the 

matters contained in the request as ~dmitted. Where the deemed admissions 

show that there exists no dispute as to any material fact and the moving party 

is entitled to judgment as a matter of law, a motion for summary judgment will 

be granted. 

OPINION 

This matter was initiated by Energy Resources, Inc. (ERI) on November 

6, 1989 with the filing of an appeal at Docket No. 89-534-MJ to a Department 

of Environmental Resources' (DER or Department) Compliance Order dated October 
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3, 1,989. 1 The Compliance Order cited ERI for an iron discharge from a mine 

site in Oliver Township, Jefferson County in excess of the effluent standards 

of 25 Pa.Code §87.102, and required ERI to upgrade the treatment being 

provided to the discharge to bring it into compliance. 

The Department, on November 21, 1989, issued an Assessment of Civil 

Penalty against ERI for the discharge cited in the October 3, 1989 Compliance 

Order. ERI appealed this civil penalty assessment on December 19, 1989 at 

Docket No. 89-605-MJ. Both appeals were consolidated by the Board at Docket 

No. 89-534-MJ on March 19, 1990 at the request of ERI. 

The Board, upon receipt of each appeal, issued Pre-Hearing Order No. 

1, and pre-hearing memoranda were filed by ERI and the Department. 

Under cover of a letter dated February 23, 1990, the Department 

served on ERI Commonwealth's Request for Admissions, which clearly stated on 

the first page: 

You are advised that Pa.R.Civ.P. 4014 provides 
that the matters contained herein are admitted 
unless, within thirty~ays after service of this 

~~eguest. a verified answer or a specific 
objection to each matter. signed by you or your 
attorney, is served upon the Department. 

(emphasis in the original) 

An unsigned and unverified response purporting to be ERI's "Answers & 

Objections to the Commonwealth's Request for Admissions" was filed with the 

Board's Harrisburg office on March 26, 1990. However, this document did not 

come to the attention of the Board or DER until after DER had filed a Motion 

1The date of receipt of the Compliance Order is not stated in the appeal 
notice. This could have required an inquiry into the date of receipt to 
establish jurisdiction were it not that this order will dismiss the appeal in 
any case. 
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for Summary Judgment on April 23, 1990 based on what it deemed to be ERI's 

lack of response to the Request for Admissions. The response filed by ERI was 

accompanied by a cover letter signed by "Ray A. Mitchell", but no mention was 

made of Mr. Mitchell's relation to the company. This response, in paragraph 

No. 12, denies that on September 7, 1989 there was a discharge of water from 

ERI's mine with a concentration of iron in excess of 7 mg/1. As to the 

request for an admission regarding reasonableness of the penalty in paragraph 

No. 15, no answer was supplied. 

Subsequently, on April 30, 1990, ERI filed a "Reply to Commonwealth's 

Request for Admissions," which was signed by Charles E. Shestak, Manager of 

Mining & Environmental Compliance, but was unverified. Although this Reply 

was filed more than 30 days after the deadline for responding to the Request 

for Admissions, no extension of time had ever been sought by or granted to 

ERI, nor did this Reply make any reference to the purported answers filed by 

Ray Mitchell on March 26, 1990.2 

On June 12, 1990, the Deparlment filed an Amended Motion for Summary 

Judgment, differing only in that it incorporates ERI's April 30 Reply, which 

admits all of the facts necessary to constitute a complete case for the 

Department as to the Compliance Order, and only questions the reasonableness 

of the civil penalty. ERI has filed no response to the Department's motion. 

Pa. R.C.P. 4014(b) requires that a verified answer or an objection 

signed by the party or his attorney be filed in response to a request for 

admissions within thirty days after service of the request. Otherwise, they 

2The cover letter accompanying the Reply, also signed by Mr. Shestak, 
simply stated, "Please be advised that Ray Mitchell will not be testifying on 
behalf of Energy Resources, Inc. as he is no longer in the employ of Energy 
Resources, Inc." 
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shall be deemed admitted. Miller v. DER, 1988 EHB 538. Since the document 

filed by ERI on March 26, 1990 is neither signed nor verified, we shall treat 

it as a failure to respond. Furthermore, since ERI's April 30, 1990 Reply was 

not filed within 30 days of DER's Request for Admissions, and no extension was 

granted to ERI, this, too, is a failure to respond. 

Admissions, including those by failure to answer, are conclusive 

within the proceeding unless the court on motion p,ermits withdrawal or 

amendment of the admissions. Poli v. South Union Township Sewage Authority, 

56 Pa.Cmwlth. 62, 424 A.2d 568 (1981). No such motion for withdrawal or 

amendment has been filed by ERI. 

Turning to the Department's amended motion, the Board is authorized 

to grant summary judgment if the pleadings, depositions, answers to 

interrogatories and admissions on file, together with any affidavits, show 

there is no genuine issue of material fact and the moving party is entitled to 

judgment as a matter of law. Pa.R.C.P. 1035(b); Marco Corporation v. 

Commonwealth. DER, 1989 EHB 1071; Summerhill Borough v. Commonwealth. DER, 34 

Pa.Cmwlth. 574, 383 A.2d 1320 (1978)._. In this case, ERI's deemed admissions 

establish that on September 7, 1989 there was a discharge of water from ERI's 

Mine No. 13 which was in excess of the allowed concentration of iron, and that 

this discharge constitutes a violation of Sections 301, 307, 315, and 611 of 

the Clean Streams Law, Act of June 22, 1937, P.L. 1987, as amended, 35 P.S. 

§691.301, §691.307, §691.315 and §691.611; 25 Pa.Code §87.102(a)(2); and the 

conditions of the permit. 

The one remaining issue deals with ERI's deemed admission of the 

reasonableness of the civil penalty assessed by DER. · This is a proper subject 
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of admission under Pa.R.C.P. 4014(a}, as this Rule allows for admissions in 

the form of statements or opinions of the application of law to fact. 

Since there ·remains no dispute as to any material fact and the 

Department is entitled to judgment as a matter of law, the Amended Motion for 

Summary Judgment is granted. 

0 R D E R 

AND NOW, this 15th day of August, 1990, it is ordered that the 

Amended Motion for Summary Judgment filed by the Department of Environmental 

Resources is granted and the appeals consolidated at 89-534-MJ are dismissed. 

DATED: August 15, 1990 

cc: See next page 
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SECRETARY TO THE B< 

DOUGLAS E. BARRY AND SANDRA L. BARRY, 
t/a D. E. BARRY COMPANY 

EHB Docket No. 90-109-W 

v. 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES Issued: August 16, 1990 

By Maxine Woelfling, Chairman 

Synopsis 

OPINION AND ORDER SUR 
PETITION TO INTERVENE 

Petition to intervene by a water authority in an appeal of an order 

to cease unpermitted disposal of solid waste and submit a closure plan is 

denied where the issues raised by the authority are not relevant to the 

appeal. The authority does not have an automatic right of intervention under 

1 Pa.Code §35.28(b) because it is not an agency of the Commonwealth as that 

term is defined in 1 Pa.Code §31.2. 

OPINION 

This matter was initiated by the March 9, 1990, filing of a notice of 

appeal by Douglas E. and Sandra L. Barry, t/a D. E. Barry Company (Barry), 

seeking review of a February 9, 1990, compliance order issued by the 

Department of Environmental Resources (Department). The order directed Barry 
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to immediately cease dumping or depositing any solid waste onto the surface of 

the ground or into the waters of the Commonwealth and to submit a closure plan 

for its site in East Bradford Township, Chester County. 

In its notice of appeal, Barry challenges the validity of the 

compliance order, a 11 eg i ng that the materia 1 s stored on its property do not 

constitute solid waste and that its activities do not constitute disposal of 

solid waste. As a result, Barry argues that the Solid Waste Management Act, 

the Act of July 7, 1980, P.L. 380, as amended, 35 P.S. §6018.101 et seq. 

(SWMA), and the closure plan regulations under 25 Pa.Code, Ch. 273 are not 

applicable to its activities. 

A petition to intervene in this matter was filed on June 18, 1990, by 

the West Chester Area Municipal Authority (Authority), which provides water 

service to the residents of West Chester. The Authority contends that 

activities on the Barry property adversely affect the present and future 

drinking water supplies of the Authority, since the Authority's well field is 

in close proximity and downgradient from the Barry property. The Authority 

maintains the remediation plan submitted by Barry to the Department is 

inadequate. The Authority asserts it has obligations under federal and state 

law to provide safe drinking water, thus making its interest in the outcome of 

this proceeding direct, immediate, and not adequately represented by either 

the Department or the Barrys. The Authority plans to introduce evidence on 
' 

the propriety of the testing program and states any further evidence would 

depend upon the results of the remedial investigation. The Authority further 

states it will negotiate for a resolution that includes the remedial 

investigation outlined in its complaint in a related case which was attached 

to the petition. 
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On June 28, 1990, Barry filed a response in opposition to the 

Authority•s petition to intervene, arguing that the Authority•s interests are 

well beyond the scope of this proceeding, since the issues before the Board 

concern the applicability of the closure plan requirements and not the 

adequacy of the closure plan. As such, Barry asserts, any interests the 

Authority may have in this appeal will be adequately represented by the 

Department. 

The Department did not respond to the Authority•s petition to 

intervene. 

On July 10, 1990, the Authority filed a reply adding, inter alia, 

that it, as an agency of the Commonwealth, has an automatic right to intervene 

in accordance with 1 Pa.Code §35.28(b) and that its interest is to participate 

in adjudicating the issue of whether solid waste was illegally disposed of on 

the Barry site. The Authority states that it is seeking to protect itself 

from a claim of collateral estoppel in a related action in the Chester County 

Court of Common Pleas and wishes to participate in the appeal in this forum in 

the i~terests of judicial economy. 

Intervention may be discretionary or as of right. The Authority 

contends that it has an automatic right of intervention in this appeal 

pursuant to 1 Pa.Code §35.28(b) because of its status as a Commonwealth 

agency. That provision of the General Rules of Administrative Practice and 

Procedure (General Rules) states that "The Commonwealth or an officer or 

agency thereof may intervene as of right in a proceeding subject to this 

part." The term "Commonwealth" is not defined in 1 Pa.Code §31.3, the 

definitional section of the General Rules. However, the term "agency'' is 

defined as: 

A department, departmental administration 
board or commission, officer, independent board 
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or commission, authority or other agency of the 
Commonwealth now in existence or hereafter 
created, including--to the extent that it is an 
administrative agency within the meaning of Pa. 
Cont. art. V, § 9--the Governor's Office, but not 
including the Senate or House of Representatives 
of this Commonwealth or a court, political sub­
division, municipal or other local authority, or 
an officer or agency of a court, political sub­
division or local authority. 

(emphasis added) 

Thus, because the Authority is not included within the definition of "agency" 

in the General Rules, it does not have an automatic right of intervention 

under 1 Pa.Code §35.28. 

Intervention under the Board's rules of practice and procedure at 25 

Pa.Code §21.62 is discretionary. We have held in Keystone Sanitation Company. 

Inc. v. DER, 1989 EHB 1287, 1289-1290 that: 

... petitioners must show a direct, immediate, and 
substantial interest in the outcome of the liti­
gation. Franklin Township Board of Supervisors 
et al. v. DER, 1985 EHB 853. The factors con­
sidered by the Board in ruling on a petition to 
intervene include 1) the prospective intervenor's 
relevant interest; 2) the adequacy of representa­
tion provided by the existing parties; and 3) the 
ability of the prospective intervenor to present 
relevant evidence. BethEnergy Mines Inc. v. DER, 
1987 EHB 873. Intervention will not be granted, 
however, if it is not in the public interest. 
Franklin Township, supra. 

Intervention is not allowed where it will overly broaden the scope of the 

original appeal or result in a multiplicity of arguments or confusion of ' 

issues. City of Harrisburg v. DER, 1988 EHB 946. 

Here, we must agree with Barry that the issues raised by the 

Authority are outside the scope of this appeal. The Authority cites its 

interest in providing safe drinking water to its customers and the proximity 

of its we 11 fie 1 ds to the Barry site as grounds for intervention. However, 

the Department order at issue in this appeal nowhere alleges that Barry is 
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contaminating ground or surface water. Rather, the order is quite simple - it 

cites Barry for unpermitted waste disposal and directs it to cease disposal 

and submit a closure plan. Although the Authority adds in its reply to 

Barry's response in opposition to the petition to intervene that it wishes to 

participate in adjudicating whether solid waste was illegally disposed of at 

the Barry site, the Department is best able to present evidence on this issue 

in light of the issues raised by Barry in its notice of appeal, namely, 

whether the SWMA and the regulations adopted thereunder are applicable to 

activities on the Barry site. 

The Authority focuses on another issue which is not relevant to the 

appeal - the adequacy of the closure/remediation plan allegedly being 

developed by Barry. The Department's order merely directed Barry to submit a 

closure plan in accordance with the requirements of the Department's 

regulations; the adequacy of that closure plan is not before the Board at this 

time, since the Department's review and approval or disapproval of that plan 

has yet to occur. 

The interests of judicial economy are also cited by the Authority as 

grounds for intervention. However, the Authority has failed to explain how 

the interests of judicial economy will be served when the scope of the action 

it has brought against Barry in the Chester County Court of Common Pleas is 

far broader than this appeal.1 

Because the Authority has no automatic right of intervention in this 

1 That action seeks injunctive relief and stems from Barry's alleged 
violations of the SWMA, the Clean Streams Law, the Act of June 22, 1937, P.L. 
1987, as amended, 35 P.S. §691.1 et seq.; the Hazardous Sites Clean-up Act, 
the Act of October 18, 1988, P.L. 756, 35 P.S. §6020.101 et seq.; and the 
Storage Tank and Spill Prevention Act, the Act of July 6, 1989, P.L. 169, 35 
P.S. §6021.101 et seq. (Exhibit A to Authority's Petition for Leave to 
Intervene) 
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appeal and its intervention wi 11 broaden the scope of this appeal to issues 

either not addressed in the Department•s order or not raised by Barry in its 

notice of appeal, the Authority's petition to intervene will be denied. 

0 R D E R 

AND NOW, this 16th day of August, 1990, it is ordered that the 

petition to intervene of the West Chester Area Municipal Authority is denied. 

DATED:' August 16, 1990 

cc: Bureau of Litigation 
Library: Brenda Houck 

bl 

For the Commonwealth, DER: 
J. Robert Stoltzfus, Esq. 
Eastern Region 
For Appellant: 
Vincent M. Pompa, Esq. 
LAMB, WINDLE & McERLANE 
West Chester, PA 
For Petitioner: 
Mary Anne Taufen, Esq. 
MacELREE, HARVEY, GALLAGHER 

& FEATHERMAN 
West Chester, PA 

912 

ENVIRONMENTAL HEARING BOARD 

~ w.ups·~· 
MAXINE WOELFLING 
Administrative Law Judge 
Chairman 



COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 

BELLEFONTE LIME COMPANY, INC. 

101 SOUTH SECOND STREET 
SUITES THREE-FIVE 

HARRISBURG, PA 17101.()105 

717-787-3483 
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M. DIANE SMin 
SECRETARY TO THE BC 

v. EHB Docket No. 90-261-F 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES Issued: August 16, 1990 

OPINION AND ORDER SUR 
PETITION TO INTERVENE 

By Terrance J. Fitzpatrick, Member 

Synopsis 

A petition to intervene is denied as moot where the party filing the 

appeal has filed a motion for leave to withdraw its appeal without prejudice. 

OPINION 

This is an appeal by Bellefonte Lime Company, Inc. (Bellefonte) from 

the Department of Environmental Resources• (DER) granting to Bellefonte of 

Noncoal Authorization to Mine, Permit No. 301684-1479401-01-3 (permit) to mine 

an additional 4.7 acres of land on its site in Spring Township, Centre County. 

Bellefonte objected to special conditions 2, 3, and 5 inserted in the permit 

by DER.1 

This Opinion and Order addresses a Petition to Intervene filed by 

Centre Lime and Stone, Inc. (Centre). In its petition, Centre alleges, among 

other things, that it is engaged in the mining of lime products, via the 

surface mining and deep mining methods, on land which adjoins Bellefonts•s 

1 In general terms, these three conditions relate to pumping and, 
management of water on the site. 
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mine site. Centre contends that the conditions inserted by DER are nece.ssary 

to prevent a discharge from Bellefonte 1 s site to Centre 1 s deep mine. Centre 

asserts that its interests will not be adequately represented unless it is 

allowed to intervene because DER allegedly has indicated a wi 11 ingness. to 

compromise on the s.peci a 1 conditions, and a 1 so because DER has not man itored 

Bellefonte 1 s compliance with the special conditions. 

Be l1 efonte f i 1 ed an answer objecting to Centre 1 s petition to 

intervene. Bellefonte points out that on the same day it filed its answer to 

Centre 1 s petition,. it also filed a 11 motion for leatve to withdraw appeal 

without prejudice.,.. Bellefonte argues that its motion will terminate the 

appeal and render Centre 1 s petition to intervene moot. Bellefonte requests 

leave to object to Centre 1 s petition on its merits in the event that the Board 

does not grant Bellefonte 1 s motion. 2 

Centre submi.tted a letter on August 8, 1990. In this letter, Centre 

contends that its petition to intervene should be addressed before the Board 

rules on Bellefonte 1 s motion for leave to withdraw appeal without prejudice. 

Centre contends that it should be permitted to participate fully in any 

negotiations between Bellefonte and DER or i.n any agreement which would modify 

the conditions of Bellefonte 1 s permit. 

We agree with Bellefonte that its motion for leave to withdraw appeal 

without prejudice renders Centre 1 s petition to intervene moot.3 The effect 

of our granting Bellefonte 1 s motion is to allow Bellefonte to raise the same 

objections which it raised here in later appeals from DER actions. The permit 

2 DER submitted a letter on August 3, 1990 which stated that it did not 
object to Bellefonte 1 S motion. Like Bellefonte, DER requested an opportu.nity 
to respond to Centre 1 s petition to intervene if Bellefonte 1 s motion was not 
granted. 

3 We will grant Bellefonte 1 s motion in a separate order. 
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conditions which Bellefonte took issue with, however, remain unchanged. Since 

the purpose of Centre•s request for intervention was to support these permit 

conditions, it is clear that we lack the ability to grant any further relief 

to Centre. 

Centre•s contention that DER may compromise with Bellefonte and 

either modify or fail to enforce the permit conditions raises issues which are 

beyond the Board•s scope of review in this proceeding. If DER modifies the 

conditions, then Centre may pursue an appeal from that action to this Board. 

If DER simply refuses to act to enforce the permit conditions, however, then 

Centre•s remedy does not lie with this Board since we are not a court of 

equity. See Marinari v. Commonwealth. DER, ___ Pa. Commonwealth Ct. ___ , 566 

A.2d 385 (1989), Westinghouse Electric Corp. v. DER, EHB Docket No. 89~058-F 

(May 14, 1990). 

Accordingly, we will deny Centre•s petition to intervene. 

ORDER 

AND NOW, this 16th day of August, 1990, it is ordered that the 

petition to intervene filed by Centre Lime and Stone Company, Inc. is denied. 

DATED: August 16, 1990 

cc: Bureau of Litigation 
Library, Brenda Houck 
for the Commonwealth, DER: 
Michael J. Heilman, Esq. 
Central Region 
For Appellant: 
Gerald Garnish, Esq. 
Philadelphia, PA 
For Petitioning Intervenor: 
John W. Carroll, Esq. 

nb Harrisburg, PA 

915 

ENVIRONMENTAL HEARING BOARD 

~ - r:: ':..,1-... ~~~_§ 
I ._e,..,.r~ w. r...v~-

fERRANCE J. FITZP~RICK . 
Administrative Law Judge 
Member 



' . 

COMMONWEALTH QF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
101 SOUTH SECOND STREET 

FRANKliN TOWNSHIP MUNICIPAL 
SANITARY AUTHORITY AND 
BOROUGH OF DELMONT 

Y. 

SUITES THREE-AVE 
HARRISBURG, PA 17101.0105 

717·787-3483 
TEl.ECOPIER 717-7834738 

. . 

M. D&ANE SMm­
SECRETARV 10 THE BO 

EHB Docket No. 88-155-E 

COMMONWEALTH OF PENNSYlVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

Issued: August 21, 1990 

A D J U D I C A T I 0 N 

By Richard S. Ehmann, Member 

Synopsis 

The appeal by Franklin Township Municipal Sanitary Authority ("FTMSA") and 

Delmont Borough ("Delmont") from the Department of Environmental Resources' 

("DER") denial of their request for DER approval of a proposed change in the 

scope of their existing federal sewerage system construction grant is 

sustained. Even though EPA is not subject to our jurisdiction and the monies 

in the grant flow from EPA through DER to Delmont and FTMSA, there is no 

federal preemption of our jurisdiction to hear appeals from DER's rejection of 

this request. This is because action we are reviewing in this grant 

applicant's appeal is a DER decision under 25 Pa. Code §l03.14(b)(1) as 

promulgated under the Clean Streams Law, Act of June 22, 1937, P.L. 1987, as 

amended. 35 P.S. §691.1 .e! ~ ("Clean Streams Law") 
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DER's decision, that the cost of upgrading FTMSA's sewage treatment plant 

to meet the advanced secondary treatment effluent limitations in the 1987 

renewal of FTMSA's NPDES permit is eneligible for grants funding under Section 

103.14b(1), cannot be sustained where the grant project had not ended either 

at the time that DER issued the renewal permit or subsequently when OER issued 

its Consent Order directing FTMSA to construct the upgraded treatment 

facilities. 

These actions by DER meant that the upgrading of FTMSA's plant became a 

change in scope of the initial grants project arising from a change directed 

by DER within the meaning of Section 103.14(b)(1), which DER should have 

approved. 

Background 

By letter dated March 21, 1988, Stuart I. Gansell wrote to Delmont and 

FTMSA, on DER's behalf, advising them that DER denied their request for a 

change in scope of Grant Project C-421108-02. This request had been made so 

that construction of treatment facilities at the FTMSA sewage treatment plant 

to treat sewage to a higher degree would be eligible for grants-in-aid under a 

federal grant.1 On April 20, 1988, Delmont and FTMSA appealed this DER 

1oER's letter, while rejecting the request for a change in scope, dealt 
only with the release of the unspent funds ($247,000) remaining in the total 
amount initially awarded under the grant. This is because DER's letter WpS 
responding to the March 1, 1988 letter from Delmont and FTMSA which sought a 
change in scope and the release of these funds to help pay the cost of 
building more treatment facilities. The Notice of Appeal filed by FTMSA and 
Delmont attacks the DER denial of the change in scope which, if reversed, 
would make virtually all of the treatment facility's construction costs 
grant-eligible. The Pre-Hearing Memoranda filed by Delmont and FTMSA, and 
that filed on behalf of DER, however, make it clear that the issue is the 
eligibility for grants funding of the entire cost of upgrading the treatment 
plant's efficiency. This was further confirmed by argument at the hearing and 
in the parties' briefs. It is this issue which we adjudicate herein. 
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decision to the Board. 

Thereafter, Delmont and FTMSA undertook some discovery. Appellants' 

Pre-Hearing Memorandum was received by this Board on July 5, 1988. DER's 

Pre-Hearing Memorandum was filed with us on September 14, 1988. 

On March 27, 1989, Appellants filed their Motion For Summary Judgment and 

Motion For Expedited Ruling on Motion For Summary Judgment. On April 3, 1989, 

DER filed a Motion For Extension Of Time To Respond To Appellants' Motion For 

Summary Judgment. On April 7, 1989, Appellants filed Objections to DER's 

Motion. We issued an Order on April 11, 1989, denying DER's Motion and 

directing it to file its response to Appellants' Motion For Summary Judgment 

by April 17, 1989. 

DER timely filed its Reply In Opposition To Appellants' Motion For 

Expedited Ruling On Motion For Summary Judgment. On that same date, it filed 

its Reply In Opposition To Appellants' Motion For Summary Judgment and its 

Motion To Dismiss Summary Judgment Request. By Order of May 12, 1989, we 

denied Appellants' Motion For Expedited Ruling and transferred this matter 

from former Board member, William A. Roth, to the Board Chairman, Maxine 

Woelfling. Thereafter, on June 22, 1989, Board Chairman Woelfling denied 

Appellants' Motion For Summary Judgment, because it was unclear as to whether 

material facts were still in dispute. ~Franklin Township Municjpal 

Sanitary Authority et al. v. DER, 1989 EHB 727. 

On November 15, 1989, this matter was reassigned to incoming Board member, 

Richard S. Ehmann. After a conference call with counsel for the parties, we 

scheduled this matter for bearing on February 20, 21 and 22, 1990. 

Thereafter, on January 19, 1990, DER filed a Motion To Dismiss this 

appeal. The Motion was based on an argument that this Board lacks 
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jurisdiction to review OER decisions on federal sewage grants~ On February 6, 

1990, Appell ants replied to OER' s Mot io'n, urging that we have author;ty to 

review OER's decision to deny Appellants' request to change the scope of this 

grants project. By Order dated February 8, 1990, we denied DER's Motion. 

On February 9, 1990, the parties filed a Stipulation of Undisputed Facts 

with us. On February 12, 1990, DER filed a Motion To Limit Testimony. The 

motion sought to bar expert testimony of James G. Ryan on behalf of 

Appellants. On February 20, 1990, we received Appellants' Reply, which 

opposed DER's Motion. Immediately prior to the commencement of the hearing on 

February 20, 1990, we granted DER's Motion and barred expert testimony by Mr. 

Ryan. Testimony was taken and evidence was received from both sides on 

February 20 and 21, 1990. Both sides then rested their cases. 

On March 20, 1990, we received the transcripts of the hearings from the 

Court Reporter, and, by Order dated March 22, 1990, we directed Appellants to 

file their post-hearing Brief with us by April 21, 1990. Appellants' Brief 

was filed with us on April 24, 1990. DER's Brief, which had been ordered to 

be filed by May 21, 1990, was received by us on May 24, 1990. Thereafter, on 

June 8, 1990, we received a Reply Brief from counsel for Appellants. 

After receipt of these briefs and while we were in the process of 

preparing our adjudication of this matter we received a letter dated August 2, 

1990, from Appellants' counsel reciting some "evidence" that Appellants w,ished 

to make us aware of. In a subsequent conference telephone call with counsel 

for both parties, we indicated that we would not consider the content of the 

letter and advised that if a party wanted us to consider new evidence that 
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party should formally petition to reopen the record. We have not considered 

the letter's content· in preparing this adjudication, nor have we received any 

petitions seeking to reopen the record. 

After a full and complete review of the record, we make the following 

findings of fact. 

FINDINGS OF FACT 

1. FTMSA is a Pennsylvania municipal authority created under the 

Pennsylvania Municipality Authorities Act of 1945, Act of May 2, 1945, P.L. 

382, as amended, 53 P.S. §301 gt ~' whose address is 3001 Meadowbrook Road, 

Murrysville, PA, 15668. (Appellants' Notice of Appeal and Stip. of Facts No. 

1)2 

2. Delmont is a Pennsylvania municipality, whose address is 77 Greensburg 

Street, Delmont, PA, 15626. (Appellants' Notice of Appeal and Stip. of Facts 

No. 2) 

3. The Appellee is DER, the agency with the authority to administer the 

Clean Streams Law, and the rules and regulations promulgated thereunder. 

4. DER, through its Bureau of Water Quality Management, Division of 

Municipal Facilities and Grants, administers certain aspects of the United 

States Environmental Protection Agency ("EPA") construction grant program for 

sewage construction programs in Pennsylvania. This program is authorized by 

2References to Stip. of Facts No. 1 and similar references herein are 
references to paragraphs in the joint Stipulation Of Undisputed Facts filed 
with us by the parties. References to Appellants' Exhibits will be "A-_". 
References to the DER's ~xhibits will be "C- ". References to pages in the 
transcript will be "T- " -
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§~01 of the Fed•tal Water Pollution Control Actj 33 U.S.C. §1281 (1986) and . 
the regulations promulgated pursuant thereto at 40 C.F.R. Subchapter B. (Stip. 

of Facts No. 3) 

5. FTMSA owns and operates a sewage treatmant plant serving the following 

Pennsylvania collillllnities in whole or in part: the Municipality of Murrysville, 

Delmont Borough, Export Borough, Salem Township and Penn Township. FTMSA's 

sewage treatment plant, also referred to as the Meadowbrook Road Treatment 

Plant ("Meadowbrook Plant"), receives sanitary sewage from the sewers 

tributary thereto and discharges treated wastewater into Turtle Creek, which 

runs adjacent to the Meadowbrook Plant. Turtle Creek is a stream in the 

Turtle Creek watershed. (Stip. of Facts No. 1) 

6. The original FTMSA plant became operational in 1970. (T-29) 

7. FTMSA's original plant was designed to produce a quality or degree of 

wastewater treatment known as" Advanced Secondary Treatment ... (T-30) 

8. Advanced Secondary Treatment is defined as any project that is 

designed to meet effluent limitations of less than 30 milligrams per liter 

("mg/1") on a thirty day average, as to both suspended solids, and biochemical 

oxygen demand, five-day (BODS). (Stip. of Facts Footnote No. 1) 

9. In the permit issued in 1968 by DER for FTMSA's original plant, DER 

specified a discharge meeting advanced secondary effluent quality. (T-30) 

10. Despite its design parameters, FTMSA's plant could not be operated to 

produce a wastewater effluent meeting the advanced secondary treatment 

requirement in its permit. The plant only met the lower level of treatment 

known as "Secondary Treatment." (T-30) 

11. Secondary Treatment of sewage is that which produces an effluent 

quality for both BODS and suspended solids of 30 mg/1 in a period of 30 

921 



consecutive days, an average effluent quality of 45 mg/1 of those pollutants 

in a period of seven consecutive days, 'a 60 mg/1 as an instantaneous maximum 

concentration of these pollutants, and 85 percent removal of the same 

pollutants in a period of 30 consecutive days. (Stip. of Facts Footnote No. 

1) 

12. In 1974, DER imposed a ban on further connections to FTMSA's plant 

because of its failure to achieve the advanced secondary treatment standard in 

its permit. (T -31) 

13. In 1975, FTMSA and DER negotiated a settlement of their differences 

concerning the treatment plant's effluent. This took the form of a Consent 

Order and Agreement and mandated both that FTMSA pursue EPA grants to fund an 

upgrade and that it repair its plant so that it could m~et the advanced 

~econdary effluent limitation. (T-31 and 33) FTMSA was also required by the 

,Consent Order And Agreement to look into expansion by conducting a 

comprehensive study of the provision of sanitary sewer service to the 

surrounding municipalities, such as Delmont and Salem which had no municipal 

sewage systems. (T~31 and 33) 

14. Delmont and portions of Salem straddle two watersheds; one is the 

Beaver Run watershed and the other is the Turtle Creek watershed. For years, 

Delmont and Salem lacked adequate sewage facilities, and both raw sewage and 

inadequately treated sewage from septic tanks or pipes from house plumbing 

discharged to water courses and streams. Many of these drained to the Beaver 

Run watershed and flowed into the Beaver Run Reservoir, which is a major 

source of drinking water supply. The contamination of this reservoir in this 

fashion was, for many years, generally considered unsatisfactory. (T-157-158 

and A-20) 
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15. In September of 1979i DER approved award to Delmont of an EPA grant 

to perform a Facilities Planning Study '("Step I Study") to plan for 

construction of a sanitary sewer system in Delmont and a portion of Salem 

which would abate the discharge of raw and partially treated sewage to the 

Beaver Run Watershed. (Stip. of Facts No. 4) 

16. DER had asked FTMSA to be lead applicant for the grant ultimately 

awarded to Delmont, but, for political reasons, Delmont was named lead 

applicant for this grant. Nevertheless, most of the study was done by FTMSA 

because it addressed wide areas outside of Delmont which Delmont would not 

agree to study. (T-86-87) 

17. The Step I Study area included portions of Export Borough, Penn 

Township, Delmont, Salem and Murrysville. (T-85-86) 

18. The Step I Study considered five options to address the sew~ge 

disposal problems within the study area. (T-159-160) 

19. The study produced a recommendation as to the one of these five 

options which was the most cost effective in that it produced the most 

environmental benefit at the least cost. (T-162) 

20. One of the options considered, and the ~ption selected by the study 

(after modification) as the most cost effective, was to expand the Meadowbrook 

Plant to receive sewage from collection systems to be constructed in Salem and 

Delmont, and to upgrade the Meadowbrook Plant to enable it to meet its 

existing advanced secondary effluent limitations. for BOD and suspended sol ids. 

(Stip. of Facts No •. 4 and A-20) 

21. Completion of this study was delayed, at least in part, because of 

DER's uncertainty' about a proposed DER facility to treat acid mine drainage in 
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the Turtle Creek watershed and the impact thereof on effluent limitations for 
' the Meadowbrook Plant. (Stip. of Facts No. 5) 

22. While the Step I Study was in progress, DER changed the effluent 

limitations for the Meadowbrook Plant, relaxing them from advanced secondary 

treatment to secondary treatment. (T-39) 

23. The first time during the Step I Study that Delmont and FTMSA were 

told to consider the possibility of secondary treatment versus advanced 

secondary treatment at the FTMSA plant was by letter from DER, dated October 

30, 1981, which was over two years after the grant was awarded. (T-40-41 and 

A-3) 

24. The first permit FTMSA received containing only secondary treatment 

standards for the Meadowbrook Plant was the NPDES permit issued by DER, dated 

November 30, 1981 ("1981 Permit"). (T-41 and A-8) 

25. To clarify which set of effluent limits would apply at the FTMSA 

plant so that the Step I Study could be concluded, a meeting between officials 

of various municipalities and DER Secretary, Pete Duncan, was held on January 

29, 1982. (T-46-48) 

26. In this meeting, DER indicated that it had funds to build a mine 

drainage treatment plant on Turtle Creek to treat the mine drainage entering 

the creek, but lacked funds to operate it. When DER's offer to build the 

plant if the municipalities would pay its cost of operation was rejected, DER 

elected not to build the plant. This allowed DER to relax the effluent 

limitations for FTMSA's plant. (T-93-95, 125, 193-194 and A-16) 

27. In the course of this meeting, Delmont and FTMSA were advised that 

only secondary treatment effluent limitations would be applied to the FTMSA 

plant for a long period into the future. {T-48-49, 93-95, 193-194 and A-16) 
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28. The relaxation of the advanced secondary effluent limitations, agreed 

to in the January 29, 1982 meeting, was confirmed by letter from OER to 

Delmont, dated February 1, 1982. The letter also stated that this position 

was different from that taken in OER's letter of October 30, 1981. (A-16) 

29. The DER letter of February 1, 1982 also provided: 

As indicated during the meeting, should a 
mine drainage abatement facility become a 
reality, the quality of Turtle Creek will be 
evaluated as well as the effect of the secondary 
level discharge. It is quite possible that a 
higher degree of treatment could be required at 
some future time. (A-16) 

30. Prior to the January 1982 meeting, the Step I Study was moving very 

slowly, but thereafter, it began to move along, and the study was completed in 

late 1982. (T-133, 192, and 196) 

31. DER approved the Step I Study and sent it to EPA, which a 1 so approved 

it. (T -129) 

32. The DER and EPA approved Step I Study says secondary effluent 

limitations will apply until after the acid mine drainage treatment plant is 

b u i 1t . ( T -19 5-196) 

33·. In the EPA grant process, after a Step I Study is completed, the 

municipalities design and secure permits for the approved system, and EPA 

awards a Step III Grant to fund construction of the approved project. (T-157, 

164-165) 

34. Delmont and FTSMA felt that there was a construction grants deadline 

of July 1983 in regard to this project. They believed that they had to have 

the Step I Study approved and plans for the new sewage system drawn and 
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submitted by then to DER and EPA to be eligible for a 75% grant. They 
. 

understood that after that date, EPA would only pay with a grant of up to 55% 

of costs. (T-52) 

35. A Step III Grant was issued and mailed by EPA to Delmont and FTMSA on 

October 7, 1983. It gave these grant applicants a grant of 77.3% of all 

approved costs, up to $12,436,860. (A-4) 

36. No upgrade of the sewage treatment plant to produce advanced 

secondary treatment was provided in this grant. (Stip. of Facts No. 7 and 

T-163) 

37. As of the hearing date, FTMSA, Delmont, and Salem had not completed 

all of the grant-eligible work under this Step III grant award. (T-56 and 

178) To finish all of the grant-eligible work on this project so that it would 

be ready for an EPA audit (the final step), the following matters had to be 

completed or resolved by Delmont, Salem or FTMSA: (1) A study of the 

innovative and alternative technology installed (a methane gas generator) at 

the Meadowbrook plant (2) a study on the acceptability of manual controls for 

the treatment plant's digester heat exchanger (as opposed to automatic 

controls) (3) malodor problems at two of the pump stations and (4) the 

elimination of ••wet weather .. hydraulic overloading of the new sanitary sewers 

in Delmont and Salem. (T-115, 174, 179 and 180) 

38. DER and EPA are still holding the final 10% of the grant monies -

close to one million dollars - awaiting completion of the work in the initial 

Step III grant. (T -56-57) 

39. On or about December 15, 1986, DER received notification from Delmont 

that FTMSA had started initial operation of the expanded portion of its 

treatment plant as of December 12, 1986. DER wrote back saying that under 
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EPA's grants regulations, the grantee has one year after initiation of 

operation to certify that the project meets the performance standards set for 

the project. DER indicated one such standard was NPDES Permit PA0025674. The 

letter also said for the Innovative/Alternative technologies used in the 

project, the time for complying with the performance standard$ is two years. 

( T -117 and C-4) 

40. On April 30, 1987, after notifying FTMSA, via a draft of the proposed 

renewal of its NPDES permit for the Meadowbrook Plant, that its plant's 

effluent limits would be more restrictive, DER wrote to FTMSA to indicate 

FTMSA could not use the monies remaining in its existing grant account to fund 

any of the upgrade of the treatment plant. DER indicated that if FTMSA 

wanted EPA grants to help pay the costs of such an upgrade, FTMSA would have 

to submit a completely new and separate grant application for this upgrade. 

DER further advised FTMSA that such a new request for grants to fund the 

upgrade project would rank low onDER's priority list of projects to be 

funded. This letter also advised FTMSA that, in DER's opinion, the purpose of 

the project which EPA had already funded had been achieved. (C-5) 

41. On June 30, 1987, DER issued the renewal of the 1981 NPDES Permit for 

FTMSA's plant ("1987 Permit"). This 1987 Permit bore the same permit number 

as the 1981 permit (PA0025674), but reimposed advanced secondary effluent 

limitations on the Meadowbrook Plant's discharge. (Stip. of Fact No. 8, ~-5 

and 8, T-284-285) 

42. FTMSA appealed the 1987 NPDES Permit to the Environmental Hearing 

Board, but its appeal was denied as untimely. FTMSA then sought leave to 
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appeal ~ D!2 !Yn&, but the Board denied that request, too. FTMSA appealed 
, 

to Co11111onwealth Court from the Board's refusal to grant FTMSA leave to appeal 

~ m:g_ .t.Ynk. (T-109,-110, 219 and A-17) 

43. The Commonwealth Court appeal was discontinued by FTMSA after FTMSA 

and DER entered into the Consent Order and Agreement dated September 23, 1988 

("1988 Consent Order"), which is Exhibit A-17. (T-219) 

44. In this Consent Order and Agreement, DER finds as a fact that because 

the Meadowbrook Plant is incapable of producing the required degree of 

treatment, the plant is discharging inadequately treated sewage and does not 

meet the standards in the 1987 Permit. It also finds these discharges to be in 

violation of the Clean Streams Law, ~· (A-17) 

45. Paragraph 1 of this 1988 Consent Order and Agreement says that the 

eight numbered paragraphs following it are an Order of DER issued pursuant to 

the Clean Streams Law. (A-17) 

46. Paragraph 2 of the 1988 Consent Order and Agreement says that FTMSA 

shall construct the necessary sewage treatment facilities to achieve 

compliance with the 1987 Permit and sets a time schedule in which this is to 

be accomplished. (A-17) 

47. Paragraph 4 of the 1988 Consent Order and Agreement allows FTMSA to 

continue the instant appeal and indicates DER and FTMSA will renegotiate the 

time schedule if FTMSA is successful in its appeal. (A-17) 

48. Also during the course of the litigation over the 1987 Permit's 

effluent limitations, by letter of February 24, 1988, FTMSA's consulting 

engineers transmitted to FTMSA a proposed Performance Certification. Its 

transmittal letter indicated that the treatment plant was functioning as 

designed and within expected efficiencies, and that it was complying with the 
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1981 Permit's effluent limitations while the 1g97 permit's limitations were 

under ~ppeal to this Board. (C-6) 

49. The Performance Certificate for the treatment plant was submitted to 

DER by Delmont's engineer under a letter dated March 10, 1988, which indicated 

that, while the treatment plant could meet the 1981 Permit's secondary 

treatment limitations, it could not meet the advanced secondary limitations in 

the 1987 permit. (C-7) In the grants process, such certifications are not 

submitted until construction is essentially complete. (T-201 and 202, C-6 and 

7) 

50. Further, while the litigation was in process, but before the project 

Performance Certificate was submitted to DER, FTMSA and Delmont wrote a letter 

to DER, dated March 1, 1988, requesting that a change in scope of the grants 

project be approved by DER. The change sought was a modification of the 

project to include grant funding for the construction of the treatment 

facilities necessary to produce an advanced secondary discharg~ at FTSMA's 

plant. (A-7) 

51. By letter of March 21, 1988, DER wrote to Delmont and FTMSA denying 

their request for change in scope of the project. (A-7) 

52. DER's letter of March 21, 1988 states it is DER's final decision on 

this change in scope issue. This is the letter from which the instant appeal 

was filed. (A-7 and the Notice of Appeal filed by FTMSA and Delmont} 

53. Neither Appellants nor DER provided this Board with an explanation of 

why the effluent limitations were made more stringent in the 1987 Permit. 

There was no evidence provided to the Board suggesting that the mine drainage 

treatment plant has ever been constructed. 
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54. Stuart I. Gansell is the current chief of the portion of OER dealing 
' with EPA grants for sewage system construction and has worked in this section 

as its chief since March 20, 1986. It is he who signed the letter denying the 

FTMSA's request for a change in scope. (T-222 and A-7) 

55. Gansell testified that, because OER saw FTMSA's plant as virtually 

complete, DER felt that the request for change in scope was in reality a 

request to build something to meet a new need. (T-225-228) 

56. DER based this conclusion upon the fact that construction of the 

system was essentially complete, the expanded plant was in operation, and 

during operation, the plant was complying with the requirements of the 

performance standards. (T-228-229) 

57. DER concluded grants participation in the upgrade was outside the 

scope of the defined project and was, thus, ineligible for funding. (T-229) 

58. On behalf of DER, Gansell believes any enforcement action against a 

grantee, or issuance of a permit with tighter effluent limitations,'which 

occurs while a grant project is in progress, is independent of the grant 

program, so the 1987 permit's new effluent standards had no impact on the 

project. (T-232) 

59. In Gansell's opinion, only an order to a grantee which directs the 

grantee to make a specific change in the scope of the project is a change in 

scope covered by 25 Pa. Code §103.14(b)(l). (T-230) 

60. Gansell testified on cross-examination that logically, a change in 

scope of a grants project must necessarily be outside of the initial design 

scope of the project. (T-234-235) 

61. Gansell also testified on cross-examination that federal grants 

regulations barring funding for activities outside the scope of the project do 
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not apply to activities in an approved change of project's S~()pe, because 
. 

changes in scope are fundable, i.e., when a change in scope is approved, the 

act.ivity is no longer outside the designed scope of the project. (T -235) 

62. According to Gansell, had FTMSA not agreed to work jointly with 

Delmont and Salem: as to their sewage disposal needs, DER could have forced 

FTMSA to do this. (T-239) 

63. Gansell agreed in his testimony that upgrading a treatment plant 

could properly be a change in scope in the appropriate case. (T-243) 

64. DER does require that FTMSA meet the new effluent limitations in the 

1987 Permit, and the effect of this is to require an upgrade, even though DER 

did not specifically direct an upgrade by FTMSA by using the 1987 permit. 

(T-244, 251-253) 

65. Gansell admitted that the 1988 Consent Order is an Order from DER to 

FTMSA to upgrade the Meadowbrook Plant to meet the 1987 Permit's effluent 

limitations. (T-249) 

66. Gansell admitted that 25 Pa. Code §103.14(b)(1) does not require that 

the change in scope be directed by DER before it can be approved for funding, 

but said he refused to approve the change in scope because the grants section 

had not ordered this specific change in scope. (T-263-264) 

67. Gansell also admitted that he never considered why 25 Pa. Code 

§103.14(b)(1) only requires that, to be fundable, the change in scope need 

only result from a change directed by DER, as opposed to requiring that the 

change in scope be specifically directed by DER. (T-263-264) 

68. In the decision to deny the change in scope sought by FTMSA and 

Delmont, Gansell considered the language in DER's Policy and Procedure Manual. 

(T-268) 
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69. On this issue, Gansell testified that the language in that manual is . 
identical to the language in §103.14(b)(l), except that the manual fails to 

consider changes in scope arising from "other changes directed by EPA orDER", 

and, thus, this policy manual conforms to Gansell's interpretation onDER's 

behalf, of the regulation, and DER's decision to deny this request. 

(T-264-269) 

70. Based on the December 18, 1986 date of DER's letter, which informs 

Delmont that it has one year to show the grant-funded project can meet 

performance standards, the 1987 NPDES permit for the Meadowbrook Plant with 

its more stringent effluent limitations was in force at the time that 

compliance with NPDES Permit PA0025674 was a performance standard for this 

grant project. (T-273) 

71. While a change of scope could not be approved if the project were 

closed, this project is still open. (T-277-278) 

72. While DER says that in review of a request for a change in scope, it 

is not to consider the extent to which a project is still open, it admits it 

did so in this case because the project was virtually complete and the plant 

was in operation. (T-279-280) 

73. Under applicable federal regulations, 40 C.F.R. §35.2005 (May 12, 

1982), the term "performance standard" is defined as: "The performance and 

operations requirement applicable to a project, including the enforceable 

requirements of the [Clean Water] act and the specifications for which the 

project is p 1 anned and designed to meet. 11 (T -285) 

74. NPDES permits are enforceable requirements of the Clean Water Act 

which permits may be enforced by DER. (T-288) 
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75. In this matter, DER believes that only the 1981 Permit's effluent . 
limitations are part of the performance standards, for the grants project, 

even though the 1987 Permit's enforceable requi,rements were not being met in 

1988 when it denied the change in scope request by Delmont and FTMSA. 

(T-288-293) 

76. In deciding to deny the change in scope request, Gansell 

distinguished between enforceable requirements as to the grant project and 

other enforceable requirements; he classified the 1981 Permit's effluent 

limitations as ~pplicable to the project (but not the 1987 permit's 

limitations}, even though the definition of performance standard contained in 

the regulation does not limit itself to performance standards in effect at the 

time the grant project is planned and designed. {T-232, 292-295) 

77. The definition of performance standard contained in the federal 

regulations addresses enforceable requirements and the specifications to whicb 

the project is designed, rather than enforceable requirements for which the 

project was designed, in part, at least, because performance standards are not 

set until the project commences operation. (T-294-295) 

DISCUSSION 

The first issue to confront us in this appeal is which party bears the 

burden of proof. This issue is easily addressed since we have previously held 

that in these sewage grants situations, the burden is on FTMSA and Delmont, 

under 25 Pa. Code §21.101, to show they are entitled to the relief sought. 

City of Philadelphia v. DER, 1989 EHB 653. 
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What is challenged by FTMSA and Delmont in this appeal is DER's decision, 

made pursuant to 25 Pa. Code §103.14(b}',3 to deny their request for 

additional funds to upgrade the FTMSA plant so that it could achieve an 

advanced secondary level of sewage treatment. DER's Post-Hearing Brief would 

have us begin this review in late 1985, when the newly expanded (but not 

upgraded) FTMSA plant commenced operation. We believe Delmont and FTMSA state 

the better position when they urge us to begin our review of this matter in 

1970, and, thus, we start there. 

FTMSA's original Meadowbrook Plant began operation in 1970 and although it 

was designed to produce an effluent treated to advanced secondary levels, and 

the 1968 DER permit required that level of treatment, operationally it could 

only achieve the lower level of treatment, known as secondary treatment. 

Because the plant's effluent was violating the limitations in the 1968 

permit, DER in 1974, imposed a ban on connections of new sources of sewage to 

the sewers' tributary to the plant. Of course this did not make the plant 

produce a better effluent quality. In 1975, since the plant continued to 

violate the effluent limitations in its permit, DER and FTMSA negotiated and 

resolved their differences through a Consent Order and Agreement which 

required FTMSA to pursue EPA grants to fund an upgrade of the Meadowbrook 

Plant so that it would achieve the advanced secondary limitations. Under this 

Consent Order, FTMSA was also required to look at expanding the plant's 

capacity to allow it to treat sewage from portions of surrounding 

municipalities which at that time had no municipal sewage systems. 

3None of our many prior decisions on grants issues has interpreted this 
subsection of §103.14. 

934 



In 1979, DER approved award of an EPA grant of funds to a group of 

municipalities including Delmont and FTMSA, to study options for installing 

sewers in portions of Delmont and Salem. The major goal of the study was to 

eliminate the discharge of raw and inadequately treated sewage into streams 

upstream of the Beaver Run Reservoir (the major public drinking water supply), 

which was being degraded by these sewage discharges. FTMSA was initially 

asked by DER to be the lead applicant for this grant, but Delmont was 

ultimately given this role because of political considerations. The 

geographic area of the study included portions of Export Borough, Penn 

Township, Delmont, Salem and Murrysville. 

The study itself was to look at five different options through which to 

address the sewage treatment needs of this area and to produce a 

recommendation as to the option which would produce the greatest environmental 

benefit for the least cost. Only one of the five options included expanding 

and upgrading FTMSA's existing Meadowbrook Plant. As both DER's employees and 

FTMSA's manager testified, this study's completion was delayed because of 

DER's uncertainty about whether to build and operate a mine drainage treatment 

plant to treat mine drainage discharging into Turtle Creek and the impact 

thereof on effluent limitations for the Meadowbrook Plant's discharge. 

On January 29, 1982, DER's secretary met with FTMSA, Delmont, and the 

municipalities on Turtle Creek concerning the proposed mine drainage treatment 

plant and the Meadowbrook Plant's effluent limitations. DER indicated it had 

the funds necessary to build a mine drainage treatment plant but it could not 

fund the plant's operation. Nevertheless, DER offered to build the plant if 

the municipalities would fund the cost of its operation. When the 

municipalities indicated that they, too, lacked the funds to pay for 
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operation, DER indicated that the plant would not be built in the immediate 

future, and, until the mine drainage treatment plant was built, the effluent 

limitations for FTMSA's Meadowbrook Plant would be relaxed back to secondary 
' 

treatment. DER confirmed this position to Delmont by letter dated February 1, 

1982. This letter provided in part: 

As indicated during the meeting, should a mine 
drainage abatement facility become a reality, the 
quality of Turtle Creek will be evaluated as well 
as the effect of the secondary level discharge. 
It is quite possible that a higher degree of 
treatment could be required at some future time. 
(A-16) 

Thereafter, before the end of 1982, the study was completed and was sent 

to DER and EPA. The study recommended expansion of the Meadowbrook Plant (an 

upgrade no longer being necessary} together with construction of a sewage 

collection and conveyance system of sewers and sewage pump stations. Both EPA 

and DER approved the study and its recommendation. This approved study stated 

that secondary effluent limits would apply to the Meadowbrook Plant's future 

discharge until after construction of an acid mine drainage treatment plant. 

With the study approved, the municipalities designed the Meadowbrook 

Plant's expansion and the new sewage system, secured DER permits for same, and 

applied, through DER, for EPA monies to fund the construction of these new 

facilities. A Step III Grant to fund such construction was awarded on October 

7, 1983. Thereafter, FTMSA and Delmont began construction. The expanded 

treatment plant commenced operation in 1986. However as of the date of the 

hearing in this appeal, all of the grants funded work is not complete, 

although the vast majority thereof is done. 

In 1981, while the study was in process, another chain of events which 

contribute to this appeal began. DER issued FTMSA a permit ("1981 Permit) 
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:PUrsuant to the :National Pollutant Discharge EBminat ion Syst~m (NPDES), 

established purs1uant to The Clean Water Act, 33 ,!J.S.C. §1251 g1 ~~ .a·nd the 

Clean Streams Law~ £Y.W, to discharge treated effluent from the Meado.wbrook 

Plant. 

FTMSA's 1981 !Permit was valid until November 3·0, 1986, was entitled P,ermit 

PA0025674 and contained seconda:ry ·effluent 1 imitations. (A-80 When DER issued 

FTMSA the renewal of this perm~t on June 30, 1987, {"1987 :Permit"), ·oER 

reimposed advanced secondary effluent limitations even though the mine 

drainage treatment plant had not been built. No .explanatio.n of the reasan for 

reimposition of these more stringent effluent limitations was offered to the 

Board by either party. 

Most predictably FTMSA appealed to thi.s ·Board from the 19,SJ .Permit's .mor.e 

stringent new effluent limitations. After we dismissed its appeal., (See 

Franklin TownshiP Municipal Sanitary Authority v. DER, 1988 EHB 5), F11MSA 

challenged our decision by taking an appeal to the Commonwealth Court. The 

appeal p.roceeding was, however, discontinued by FTMSA after FTMSA and DER 

entered into a Consent Order and Agreement (" 198'8 Consent Order11
) dated 

September 2.3, 1988. This Consent Order found as a fact that the ·expanded 

Meadowbrook Plant was discharging inadequately treated sewage because its 

effluent did not meet the standards i.n the renewed 198.7 permit and that the 

plant was tncapable of producing the required degree of treatment. It al~~o 

found this situation to be a violation of the Clean Streams law. After making 

these findings, the Consent Order directed FTMSA to upg.rade the Meadowbrook 

Plant, to meet these effluent limitations pursuant to a specific time 

schedule. 
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On March 1, 1988, during the litigation over the effluent limitations . 
contained in the 1987 Permit, FTMSA and Delmont wrote to DER requesting a 

"change in scope" of the grant project to include within the grant project for 

funding purposes the upgrade of the Meadowbrook Plant, which was necessitated 

by the 1987 Permit's advanced secondary effluent limitation. On March 21, 

1988, DER wrote back to Delmont and FTMSA, rejecting this request. It is this 

letter which generated the instant appeal. Importantly, the 1988 Consent 

Order specifically recognized the pendency of the instant appeal and allowed 

FTMSA to continue it. Moreover, the 1988 Consent Order provided that the 

compliance schedule in the Consent Order would be renegotiated if FTMSA were 

to prevail in this appeal. 

It is before this factual backdrop that the forthright testimony of DER's 

Stuart J. Gansell convinces us that DER erred in denying the request for a 

change in scope to include the upgrade of this facility. Mr. Gansell has both 

worked in the section of DER administering EPA grants for sewerage system 

construction and been its chief since March 20, 1986. It is he who made DER's 

decision and signed the letter of March 21, 1988 from which this appeal arose. 

Gansell based the denial of the request for a change in scope of the grant 

.funded portion of the project on his interpretation of 25 Pa. Code 

§103.14(b)(1). 

25 Pa. Code §103.14 provides in relevant part: 

(a) All changes in scope of a grant project must 
be submitted in writing to the Department for 
approval. 

(b) Grant funding for changes in the scope of a 
grant project will be approved by the Department: 

(1) If the change in scope is the result of 
new or revised requirements of 42 U.S.C. §§ 4342, 
4343, 4346A, 43468 and 4347; the Federal Act and 
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the Federral regulatioAs promulgated, tllereunder; 
this subchapter; other changes. directed by EPA or 
D.EB.. (Emphasis added.) 

DER's Policy and· Procedure Manual states DER's policy on its regulat.i!ons •. It 

interp,rets Section 103.14(b)(l)' as if the underlin:ed material does not appea.r 

i.n the reg.ulatien: but offers no explanati'on. for this interpretation. 

Gansell 's interpli'etation of this regulation comports with the interp;retati:on 

thereof found in; DER' s Pol icy and Procedure Manual. 

In his testimony, Gansen admitted that an upgrading: of a treatment plant. 

can be a change in scope. He stated that DER insists FTMSA meet the required 

limits in the 1987 Permit, and that the effect of this requirement is a 

mandate to upgrade. He also admitted the 1988 Consent Order is an order from 

DER directing FTMSA to upgrade the Meadowbrook Plant. Mr. Gansell further 

admitted he never considered why §103.14 (b)(l} requires that the chan9e in 

scope need only result from a change directed by DER in order to be· fundable, 

as opposed to requiring that the change in scope have been specifically 

directed by DER to be fundable. 

Gansell testified that he made his decision to deny Delmont and FTMSA's 

request by distinguishing between enforceable requirements as to a grants 

project and other enforceable requirements. Gansen testified he concluded 

that only the effluent limitations in FTMSA's 1981 permit applied to the 

proj:ect. Gansell also admitted that even though DER is not supposed ta , 

consider the extent to which a project is still open when reviewing a request 

fo.r a chan.g:e in scope, he did consider that this project was nearing 

completion in evaluating this change in scope request. 

ln a review of DER's decision, we must determine whether DER's action was 

an abuse of discretion or an arbitrary exercise of its duties. Warren Sand 

939 



and Gravel Co. v. DER, 20 Pa. Cmwlth. 186, 341 A.2d 556 (1975). Where we find 

an abuse of discretion by DER, however,' we may substitute our discretion for 

that exercised by DER. Horcoal Co. v. DER, 74 Pa. Cmwlth. 108, 459 A.2d 1303 

(1983). Using this standard, we are compelled to find that DER erred in 

denying this change in scope request. DER admitted it is not supposed to 

consider the extent to which a project is still open in reviewing a change in 

scope request (and there is no dispute that this project is still open), and 

DER also admitted that despite this fact, its denial decision was based in 

part on the fact that the expanded Meadowbrook Plant was operational and the 

project was almost complete. 

DER 's Gansell also admitted that the 1987 Permit is enforceable by DER 

against FTMSA, and that the placing of these more stringent effluent 

limitations in this permit mandates a plant upgrade. Standing alone, this is 

enough under §103.14(b)(l) to say that there is an upgrade needed as a result 

of other changes to this sewerage system directed by DER. The 1987 Permit does 

not stand alone, however. It stands in the company of the Order issued by DER 

to FTMSA on September 23, 1988 to upgrade this treatment plant to meet these 

stricter effluent limitations. Although this Order is in a form called a 

Consent Order and Agreement, the language of the document makes it clear it is 

an Order which is enforceable by DER against FTMSA under the Clean Streams Law 

~· 

Mr. Gansell concedes on DER's behalf that upgrading a plant can be a 

change of scope in the appropriate case, but he says the denial letter says 

that this upgrade is not such a case. Gansell says that DER did not,order 

this change. Apparently, this means Mr. Gansell's grants personnel did not 

order the upgrade, because the upgrade was obviously mandated, firstly, by the 
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1987 Permit's is.suance, and secondly, by the terms of the 1988 Consent Order. 

Neither through Mr. Drier nor Mr. Ganse'll (DER's only two witnesses) did DER 

justify why an order directing an upgrade had to come from their grants 

section to be a change in scope. Neither the regulation nor DER's P.olicy 

Manual contains such a limitation on from whom within DER the order must come, 

and both of these witnesses work with the section of DER which issued the 1987 

NPDES Permit, negotiated the 1988 Consent Order's upgrade requirement, and 

which controls the grants funds, i.e., the Bureau of Water Quality Management. 

Further, even if this grants section were not within the DER Bureau that 

issues NPDES permits and enforces the Clean Streams law, the plain language 

of §103.14(b) says that the change in scope results from a direction from DER, 

rather than from this small section of one Bureau within DER. Thus, a change 

in scope could come about from an Order issued by another section of DER, such 

as that regulating Solid Waste or air pollution. 

Mr. Gansell's testimony also asserts that §103.14(b)(l) requires that DER 

order the specific modification before it is eligible to be a fundable change 

in scope. This argument parallels DER's Policy Manual, but DER did not offer 

a rationale for its narrow policy manual interpretation. DER needed to offer 

us such a rational after Mr. Gansell conceded that the regulation's wording 

was broader than DER's Pol icy Manual's interpretation of it and refle.cted that 

he had never thought about why this was so. In point of fact, DER interprets 

§103.14(b)(l) to read that DER must order the specific modification before it 

can be grant-eligible, whereas §103.14(b)(l) says only that grant funding for 

the change in scope will be approved when it results from a change directed by 

EPA or DER. DER thus interprets its own regulation in a narrower fashion than 

it is written and it offers us no justification therefor. 
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Finally, Mr. Gansell appeared to say that he reached his decision by 

concluding that only the 1981 permit's effluent limitations applied to the 

project. Again, no ~dequate justification for this position was offered to us 

by DER. The need for such a justification of position is hardly unreasonable, 

since Mr. Gansell admitted a plant upgrade could properly be an approvable 

change in scope in the proper case and that the 1988 Consent Order here 

mandates an upgrade. Mr. Gansell said in reaching his conclusion that only 

the 1981 Permit's effluent limitations applied to this grants project he 

distinguished between enforceable requirements as to the grants project and 

other enforceable requirements, but he later admitted the definition for 

performance standards applicable to grants projects does not limit itself to 

standards in effect at the time a project is planned and designed. Indeed, 

the testimony shows this definition recognizes at least some of these 

standards are not to be set until after the project becomes operational. The 

logic of this latter approach is unassailable because it takes into 

consideration unknowns which are encountered during construction and 

commencement of operations, after planning and design are complete. 

In deciding if DER acted wrongly, DER's interpretation of its own 

regulation is entitled to great weight, Einsiq v. Pennsylvania Mines Coro., 69 

Pa. Cmwlth. 351, 452 A.2d 558 (1982). However, DER has offered us a defense 

of its position which is nothing more than a repeat of a statement of its 

position. The rhyme and reason of its position - the logic behind it - which 

would allow us to give it weight are missing. More importantly, the illogic 

and inconsistencies have been made too clear to ignore. We cannot assign 

DER's interpretation determinative weight in light thereof. We are compelled 

to find that the facts support an interpretation of 25 Pa. Code §103.14(b)(1) 
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which causes us to conclude that DER abused its discretion and its decision 

must be reversed. DER's conclusion that the upgrade of the Meadowbrook Plant 

to meet the 1987 Permit's advanced secondary effluent limitations is not a 

change in scope under §103.14(b)(l) is wrong. The upgrade is approvable by 

DER for funding as a change in scope under this subsection. 

The argument in DER's Brief that DER's issuance in 1987 of the amended 

NPDES permit is not a change directed by DER within the meaning of 

§103.14(b){l) deserves further mention only because of its sophistry. It 

attempts to argue that a permit's conditions, which can be enforced by DER, 

are nevertheless different from an Order from DER. No one can dispute DER's 

contention that they are different in some ways. However, we have also 

recognized that they are the same in some ways, too. See Monessen. Inc. v. 

DER EHB Docket No. 88-486-E {Opinion and Order issued May 21, 1990). 

Moreover, the argument in DER's Brief totally ignores the 1988 Consent Order 

between DER and FTMSA, which is clearly not an amended permit but is an order 

directing specific changes. 

DER next argues that the intent of the Clean Water Act, supra., is not 

to change the scope of a grants projects for funding purposes at any time in 

the grants process in which an NPDES permit is amended. We do not agree. EPA 

has the discretion not to amend an NPDES Permit, as does DER. Either agency 

could also delay amendment until a grant project were complete so as to . 

prevent this issue from arising. When such an amendment occurs during the 

project and it is followed by an Order to comply with the new limitations in 

the amendment, it has meaning. In this case, it radically changed the status 

.QYQ for FTMSA. Unlike the ostrich which we are asked to be, this Board cannot 

bury its head in the sand and ignore this fact with a prayer that it goes 
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away. Moreover, there is no citation in DER's Brief to any case or statutory 

authority that the result we reach today was not the intent of the Congress in 

enacting the statute~ Finally, DER is misguided in asking us to interpret the 

federal act for it in this case. Before us is the question of whether DER 

properly interpreted §103.14(b)(l) of its own regulations which were 

promulgated by the Environmental Quality Board. No federal statute or 

regulation is challenged by Delmont and FTMSA in the appeal. 

DER's caution to us not to interfere with the federal grants process by 

second-guessing EPA and interpreting federal construction grants regulations 

is misdirected, as is much of its Brief which wrongly casts this matter as a 

federal issue. We are not making EPA's decisions for it, nor are we 

countermanding EPA directions. The grant money is EPA's to distribute to the 

states. EPA may disagree with DER as to how to distribute it; we lack the 

jurisdiction to resolve such a dispute. Indeed, even after we issue this 

Adjudication, we recognize it binds DER but not EPA, and EPA may possess the 

means to refuse to fund the upgrade. If that occurs, FTMSA and Delmont 

clearly will have to address that issue in another forum because of the 

limited nature of our jurisdiction. Nevertheless, as to DER action under 25 

Pa. Code §103.14(b)(1), review thereof lies with this Board and in no other 

location. It is that review and that review only which we are providing. 

While we have previously held that we have authority to review DER grant 

actions under the federal regulations (see Warrington Township Municipal 

Authoritv v. DER, 1987 EHB 921}, we leave it to another forum with greater 

jurisdiction to "mess 11 with the federal regulations and review EPA decisions 

concerning EPA's operation of its grants program. 
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DER also argues that compliance by FTMSA wit'h the effluent limitations in 

the 1987 Permit is independent of the availability of grants dollars to fund 

construction. We agree. We agreed when we wrote Latrobe Municipal Authorjty 

et al. v. DER, 1975 EHB 122. We are not changing our position on this issue 

because that is not the issue before us. Nothing in the Post-Hearing Brief of 

FTSMA and Delmont suggests they are making this argument. Since under lucky 

Strike Coal Company et al. v. Conunonwealth. PER, 119 Pa. Cmwlth. 440, 547 A.2d 

477 (1988), a party is deemed to abandon those arguments not raised in its 

Post-Hearing Brief, we need not rule on it. 

If there were no grants project in process (i.e. partially along the road 

from beginning a Step I study to ending a Step III construction) at the time 

DER reimposed these more stringent limitations and ordered FTMSA to upgrade 

its plant's treatment efficiency to achieve same, or, if the grants project 

were in process but FTMSA and Delmont had not sought a change in scope to 

cover the ordered upgrade, FTMSA would have to upgrade regardless of the 

availability of a grant, just as it would if we ruled against it in this 

appeal. The issue before us, however, is whether DER acted properly in 

denying the request for a chang~ in scope, since there was such a project open 

and in progress when DER denied the request. It is this narrow issue we are 

adjudicating and not the independence of FTMSA's compliance obligation as to 

the 1987 Permit and 1988 Order from the availability of a federal grant.4 

The two issues are thus "apples and oranges•• and are not related to each 

4As was pointed out in State Water Pollution Control Board v. Trajn, 559 
F..2d 921 (4th Cir. 1977), there are a multitude of municipal sewage treatment 
plants which must comply with their NPDES perm;ts but which would never 
receive a federal grant to pay for their doing so, because those grants funds 
are finite. 
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other. They are both fruits, i.e., grants issues, but they are different 

fruits. 

Finally, we return to the question of whether there is a preemption of our 

review of DER's actions in the grants funding field, as is argued by DER.5 

In doing so, we again note that in the instant case, we are not reviewing any 

EPA action, decision, or regulation, nor are we being asked by FTMSA and 

Delmont to either interpret portions of the Federal Water Pollution Control 

Act, 33 U.S.C. 1251 g1 ~' or to bind EPA by our decision. Rather FTMSA and 

Delmont are challenging DER's interpretation of 25 Pa. Code §103.14(b)(l), as 

set forth in DER's letter of March 21, 1988, which denied approval of the 

requested change in scope. 

Clearly, under the Environmental Hearing Board Act, Act of July 13, 1988, 

P.L. 530, No. 90, 35 P.S. §7514, we are directed and empowered to review 

decisions by DER. The decision in DER's letter of March 21, 1988 falls within 

the definition of "Action", found in 25 Pa. Code §21.2, which we are to 

review. Nothing in DER's Brief suggests the contrary. 

Further, it should be emphasized that while DER urges preemption of this 

field because of pervasive EPA control over grants issues, DER saw fit to act 

on the request by Delmont and FTMSA under regulations promulgated by the 

Environmental Quality Board for the purpose of defining and directing the 

scope of DER's activities within Pennsylvania under this joint state/federal 

program. This causes us to observe that even DER's staff, in administering 

this program, obviously believes that these state regulations, rather than 

federal regulations, guide their grant-related activities. We also observe 

Ssoard member Richard S. Ehmann denied a DER Motion to Dismiss this appeal 
on these same grounds by Order dated February 8, 1990. 
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that the "Authority" headnote found at the beginning of Chapter 103 of the 

regulations indicates that the authority for promulgation of Section 

103.14(b)(l} is the Clean Streams Law. No mention is made of any federal 

statute being the source of the authority to promulgate these regulations. 

This suggests that in the instant appeal, DER's decision was made under state 

law and regulatio.ns, and it is proper for us to review it.6 

DER's argument is that Section 4(a} of the Environmental Hearing Board 

Act, 35 P.S. 514, as it pertains to this Board's ability to hold hearings on 

DER decisions, is preempted as to any DER decisions or actions as to 

grants-related issues because of the federal preemption of the field. Were we 

dealing with a DER decision rendered solely under federal law, this argument 

might have some limited appeal. But as stated above, the issue before us is a 

decision made solely under a regulation which was itself promulgated solely 

under state law. 7 Moreover, the logic of DER's argument, if carried to its 

end, would mean that DER could make any decision it wishes as to grants 

issues, reciting as authority for the decision some portion of Chapter 103, 

but the only agency which could review that decision would be EPA. Thus, DER 

6rn a footnote, DER's Brief states that EPA has already approved of DER's 
denial of this change of scope in two stages of internal review. Appare.ntly, 
DER believes this adds weight to its contention that it interpreted 
§103.14(b}(l) correctly. This is not so. Our review of these opinions shows 
that EPA concurs, predominantly under federal regulations, that there should 
be no change in scope. The passing references to §103.14(b} in the EPA 
opinions carry no more weight than if they were opinions of another state's 
equivalent of DER. Indeed, EPA opinions on its obligations to help fund the 
requested change in scope can be considered sufficiently self-serving that 
those opinions carry very little weight. 

7The portion of DER's preemption arguement dealing with alleged preemption 
of EPA's right to make the funding decisions on advanced treatment projects 
(Arguement III B in its brief) is disingenuous. As explained, nothing of the 
kind has been sought by FTMSA and Delmont. 
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suggests that EPA, which lacks any real interest in the intrastate 

administration of its grants program, (provided that DER·decisions do not 

violate federal law or DER/EPA agreements), and which must administer the 

Federal Water Pollution Control Act and all of the regulations promulgated 

under it for all 50 states, shall decide how Clean Streams law supra based, 

EQB promulgated regulations are to be interpreted under state law. Based on 

our past decisions and those of the Commonwealth Court we cannot accept this 

argument. 

Neither this Board nor the Commonwealth Court has found that preemption 

bars this Board's review of DER decisions on grants-related issues, in cases 

like this. 

The earliest case on grant matters which we have found in our research is 

latrobe Municioal Authority et al. v. DER. ~· In that case, DER 

specifically argued that we lacked jurisdiction to hear the appeal. That case 

arose as a challenge by several municipal entities to the number of priority 

points awarded by DER for federal grants to build sewerage systems. We 

rejected DER's lack of jurisdiction argument there, saying: 

Where the federal legislative scheme 
delegates responsibility to the State 
environmental agency--in this case for 
establishing a priority ranking system and coming 
up with an annual priority list--the consequence 
must normally be to subject the State agency's 
action to the State's administrative review 
process. 

Swhere a municipality has sought a court order to force DER to reinstate 
its grants priority, the Commonwealth Court has held appeal to this Board 
(footnote continued) 
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Commonwealth QER v. Bethlehem Townshjp Municipal Authority, 77 Pa. Cmwlth. 

402, 465 A.2d 1329 (1983) involved an interpretation of a different subsection 

of the very regulation at issue here, but DER did not assert preemption there. 

Bethlehem Township Municipal Authority ("Bethlehem .. ) sought to amend its grant 

application, but DER denied the amendment, saying that this amendment was a 

"change of scope .. , so 25 Pa. Code §103.14(b)(2) applied, and, since, Bethlehem 

did not qualify under the regulation, DER did not have to certify the 

amendment to EPA. 

In our Opinion, we had held §103.14 did not apply and we had directed DER 

to certify the amendment.9 On appeal, Commonwealth Court sustained our 

position, stating in part: 

We fully recognize that the DER is more than a 
mere intermediary or clearing house for grant 
applications to the EPA. There exists only a 
finite level of federal funds for water pollution 
control projects in any given year. The DER must 
establish priorities and allocate these funds in 
a manner which will best serve the interests of 
the Commonwealth as a whole. 

~at, 465 A.2d at 1331. 

DER again advanced a lack of jurisdiction argument in Warrington Township 

Municipal Authority. sypra. In Warrington, DER argued that we were without 

jurisdiction because Warrington's appeal amounted to a challenge of the 

federal grants regulations. While we sustained DER's action as to Warrington, 

we nevertheless dismissed this DER argument, saying we have authority to 

interpret those regulations where we are reviewing an action of DER because 

(continued footnote) 
should be an adequate remedy at law. Charleston Township Municipal Authority 
et al. v. Commonwealth. DER. 29 Pa. Cmwlth. 127, 370 A.2d 758 (1977). 

9our Opinion is reported at 1981 EHB 22. 
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"pursuant to its Construction Management Assistance Grant with EPA, [DER] is 

responsible for administering the Clean Water Act's construction grants 

program in Pennsylvania." We went on to recognize that we could not declare 

federal regulation invalid, but we had jurisdiction to determine if DER's 

action was unreasonable, arbitrary, capricious, or contrary to law. 

Borough of West Chester v. DER, 1989 EHB 719, is the grants case most 

factually similar to the instant appeal. It arose when DER refused grants 

participation for a portion of the cost of installing an access road to the 

Borough's sewage treatment plant. While excavating this road grade, the 

Borough encountered buried garbage and sought approval of grants participation 

for the portion of the Borough's cost relating to disposal of this garbage in 

a landfill. Again, in that case, we were asked to interpret §103.14(b) as to 

"change in scope", just as we had been in Bethlehem, supra. Because the 

moving of the garbage was necessary for construction of the road and DER 

recognized this and had required the Borough to dispose of this material at an 

approved landfill, we found that this was a proper change of scope. 

Accordingly, we directed DER to take the necessary steps to approve funding 

for this cost. 

The final case we must consider is Ferri Contracting Company, Inc. v. 

Commonwealth. DER, 96 Pa. Cmwlth. 30, 506 A.2d 981 (1986). Contrary to DER's 

interpretation of the Court's opinion, this case does not favor DER's 

preemption argument. Ferri was not a grantee of federal funds, as are Delmont 

and FTMSA. Rather, Ferri was a contractor hired to do certain work for the 

grantee. Ferri bad first sought our review of DER's decision that certain 
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costs were ineligible for grants funding.IO We held Ferri lacked standing 

to :appeal such a denial. On appeal to the Commonwealth Court, the Court 

stated that a non-grantee or non-grant applicant's right to appeal an 

administrative decision under the Clean Water Act grants program was preempted 

by federal statutes and regulations. At the end of the very next sentence, 

however, the court inserted a footnote, saying in part: 

In so holding, we do not intend a broad 
reading of preemption doctrine and we stress 
petitioner's status as a commercial contractor 
litigating a federal grant program matter ••• 
State police powers are not superseded by federal 
legislation unless that was the clear and 
manifest purpose of Congress." 

~ at note 3. 

Thus, it is clear that Commonwealth Court was not finding preemption as to the 

group of cases on this issue of.which the above cited cases were but a part. 

In summary, a review of these cases should make it clear that where, as 

here, we are asked to review PER's decision to see if it was unreasonable, 

arbitrary, capricious, or unlawful in interpreting a state regulation 

promulgated solely under a state statute, we have no second thoughts based on 

a preemption argument about doing so. 

Our discussion of the arguments on this point would be deficient if we 

failed to point out that we are not alone in our view that an appeal lies to 

our Board from PER's decision. EPA believes in this right of review of a­

state decision in a state forum so strongly that it codified it in its 

regulations. 40 C.F.R. §35.3030 mandates review by the state agency of each 

state action or omission concerning a specific grant before a grantee may 

IOour opinion is reported as Ferrj Contractjnq Company. Inc. v. PER, 1985 
EHB 339. 
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request review by EPA of the state's action or omission. How DER overlooked 

EPA's regulation in its assertion of preemptive federal law in this area we do 

not know, but we do know this regulation reaffirms our position on this 

matter. 

In so saying, however, we recognize that EPA has a final say in this 

matter and we are not suggesting it does not. Were we to even suggest that 

this is not so, the June 29, 1979 agreement between DER and EPA, captioned 

"Agreement For The Delegation Of Certain Wastewater Treatment Construction 

Grant Functions Between The United States Environmental Protection Agency And 

The Commonwealth of Pennsylvania", leaves final control over all Step 2-3 

construction grants in EPA's hands.11 Thus, such a suggestion would be 

contrary to an inescapable fact.l2 

Accordingly, based on the above evaluation of this matter, we sustain the 

appeal of Delmont and FTMSA. 

CONCLUSIONS OF LAW 

1. The Environmental Hearing Board has jurisdiction over the parties and 

subject matter of this proceeding. 

11DER appended this document to its Post-Hearing Brief, rather then 
offering it into evidence at the hearing, as it should have. We note its 
attachment to DER's prior Motion To Dismiss and we have taken official notice 
of it. 

12we are also aware of the vast amount of authority under this federal 
grants program which is delegated to DER, by EPA/DER agreements, EPA's 
regulations and the federal act. For example, see 33 U.S.C. §1296, which 
places sole responsibility on each state for development of its grants 
priority system. In our eyes, such delegations offer further support of the 
idea that we are not preempted from review of DER's actions taken under state 
laws and regulations, or even from review of its actions taken under federal 
obligations, statutes and regulations. 
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2. The Environmental Hearing Board's jurisdiction over tllis appeal is riot 

preempted by the Federal Clean Water Act and the regulations promulgated 

thereunder. 

3. FTMSA and Delmont have the burden of proof in this appeal of IllER's 

denial of their request for DER approval of a change in scope of their federal 

grants project p1:1rsuant to 25 Pa. Code §103.14.(b).(1). 

4. DER abused its discretion in denying approval of the change in scope 

under 25 Pa. Code §103.14(b)(1) sought by FTMSA and Delmont to cover a portion 

of the cost to upgrade the treatment efficiency of FTMSA's Meadowbrook Plant 

to the advanced secondary level, which DER first inserted in the 1987 NPDES 

Permit for this plan, and then ordered FTMSA to upgrade to achieve. 

ORDER 

AND NOW, this 21st day of August, 1990, i't i's ordered that the appeal by 

FTMSA and Delmont is sustained. DER is directed to immediately take all steps. 

necessary to approve FTMSA's and Delmont's change in scope request, pursuant 

to 25 Pa. Code §103.14(b)(1), as to grants funding for the upgrading of 

FTMSA's Meadowbrook Plant to comply with the effluent limitations in FTMSA's 

1987 NPDES Permit for this plant and to submit this approval to EPA. 
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Synopsis 

OPINION AND ORDER 

Where the Appellants have failed to file a pre-hearing memorandum 

despite two extensions and have failed to respond to a Rule to Show Cause, 

their appeals are dismissed as a sanction for failure to comply with the 

Board's orders. 

OPINION 

On January 26, 1990, Delta Mining, Inc. and Delta Coal Sales, Inc. 

(collectively "Appellants") filed separ.ate appeals with the Board seeking 

review of the Department of Environmental Resources' (DER) December 26, 1989 

forfeiture of bonds and suspension of permits in connection with Appellants' 

mining activities. 

On January 31, 1990, the Board issued Pre-Hearing Order No. 1, which 

required both Appellants to fil~ a pre-hearing memorandum by April 17, 1990. 

In a letter dated April 17, 1990, counsel for Appellants advised the Board 
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that the parties were close to resolving the matter, and requested a 20-day 

extension in which to file Appellants' pre-hearing memoranda. This extension 

was granted on April 25, 1990. By order of May 10, 1990, the two appeals were 

consolidated at Docket No. 90-044-MJ. 

When Appellants faile~ to file pre-hearing memoranda by May 7, 1990, 

the Board, on May 10, 1990, issued a Rule to Show Cause why the appeals should 

not be dismissed as a sanctio~ for failure to comply with the Board's 

Pre-Hearing Order No. 1. The Appellants' Response, filed on May 29, 1990, 

stated that the parties were in the process of drafting a Consent Order and 

Agreement and that additional time was needed to complete said agreement. 

By Order of May 30, 1990, the Board discharged its Rule to Show Cause 

and granted Appellants an extension until June 29, 1990 to file either a 

pre-hearing memorandum or settlement agreement executed by the parties. 

Appellants failed to file either a pre-hearing memorandum or a 

settlement agreement by the mandated deadline. Therefore, on July 5, 1990 the 

Board issued a second Rule to Show Cause why the appeal should not be 

dismissed. The Rule was returnable by July 16, 1990. Appellants did not 

respond to the Rule by that date, nor have they responded in any way as of the 

date of this Opinion and Order. 

Appellants have ignored the Board's order to file a pre-hearing 
' ' 

memorandum, despite being granted two extensions, and have failed to respond 

to our Rule to Show Cause why their appeals should not be dismissed. Under 

these circumstances, dismissal as a sanction under 25 Pa.Code §21.124 is 

warranted for failure to comply with the Board's Order and Rule. 
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AND NOW, this 21st day of August, 1990, it is ordered that the 

appeals of Delta Coal Sales, Inc. and Delta Mining, Inc. are dismissed for 
"· 

failure to comply with the Board's Order and Rule. 

DATED: August 21, 1990 

cc: Bureau of Litigation 
Library: Brenda Houck 
For the Commonwealth, DER: 

rm 

Julia Smith Zeller, Esq. 
Central Region 
For Appellant: 
William L. Kimmel, Esq. 
Somerset, PA 

957 

ENVIRONMENTAL HEARING BOARD 

~~~~-.. ~-·1 .. • 
,,~~~w~ 

MAXINE WOELFLING ~ 

~:ep~ud~ 
ROBERT D. MYERS 
Administrative Law Judge 
Member 

_.,.--......,...._.~ F~"*' , 
TERRANCE J. FITZPATI< 
Administrative Law Judge 
Member 

.~ 
RitHARD S. EHMANN 
Administrative Law Judge 
Member 



NGK METALS CORPORATION 

v. 

COMMONWEALTH OF PENNSYLVANIA 
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COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES Issued: August 21, 1990 

Robert D. Myers, Member 

Synopsis 

OPINION AND ORDER 
SUR 

PETITION TO AMEND ORDERS 

A petition to amend interlocutory orders to ad~ languag~ necessary to 

enable a litigant to seek an interlocutory appeal by permission under 42 Pa. 

C.S.A. §702(b) will be denied when the question (relating to a litigant's 

right to raise objections not contained in the Notice of Appeal and for which 

discovery was unnecessary) does not control the outcome of the litigation. 

Permitting an interlocutory appeal would delay the ultimate decision. 

OPINION 

On July 5, 1990 NGK Metals Corporation (NGK) filed a Petition 

requesting the Board to amend three recent interlocutory orders by including 

the language from 42 Pa. C.S.A. §702(b) which serves as a prerequisite to 

interlocutory appeals by permission to Commonwealth Court. The interlocutory 

orders were issued on April 5, 1990 (denying NGK's Petition to Amend its 
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Notice of Appeal), May 8, 1990' (granting NGK' s Petition for Reconsiderati·on 

en !bane but afflnning the April 5, 1990 Order) and June 8, 1990. {denying NGK's 

Petition for Supersedeas). 

In its Petition to Amend, NGK contends that the Board's denial of 

NGK' s Petit ion to ;\mend its Notice of Appea 1 was ,a departure from pri·or 

practice and prevented NGK from challenging ( l) t:he manner of adoption .. of 

DER's regulations at 25 Pa. Code Chapter 16 and §·93.8a(b), and {2) the· 

validity of DER's use of the IRIS database. The Board's decision, .acco.rdi:ng 

to NGK, "involves a controlling question .of law as t0 which there is 

substantial ground for difference of opinion." An immediate appeal on t'his 

question would "materially advance the ultimate termination of the matter .• "l 

The supersedeas decision is included, NGK states, because it is based upon the 

validity of the regulations and practi·ces which NGK sought to challenge. 

The Department of Environmental Resources {DER) filed a 'Memorandum i'n 

Opposition to NGK' s 'Petition to Amend 'Dn Ju 1 y 31, 1990. Among the arguments 

made in the Memorandum, DER raises a jurisdiction questio.n. The Rules of 

Administrative Procedure at 1 P~. Code §35.225{a) require that an application 

to amend an interlocutory order to incorporate the language from 42 Pa. 

C.S.A.§702(b) must be presented to the agency within 10 days afte.r service of 

the interlocutory order. Since NGK did not meet this time limit, DER argues 

that the Board lacks jurisdiction to·act. 

In its Reply Memorandum filed on Au.gust 3, 1990, NGK .points out that 

Rule 1311(b) of the Pennsylvania Rules of Appellate Procedure, which deals 

with inte.rlocutory appeals by permission pursuant to 42 Pa. C.S.A.. §702(b), 

states that the interlocutory ·Order "may be amended to include the prescribed 

1 The quoted language is from 42 Pa. C.S.A. §702(b). 
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statement at any time." This provision, in NGK's view, overrides the Rules of 

Administrative Procedure. 

We see no reason to resolve this conflict at this point,2 because 

NGK's Petition to Amend cannot survive on its merits. The issue NGK wishes to 

present to Commonwealth Court is not a "controllingquestion" the resolution 

of which "may materially advance the ultimate termination of the matter." The 

issue involves the application of the Board's procedural rules at 25 Pa. Code 

§2l.51(e), requiring an appellant to set forth in its Notice of Appeal the 

specific objections, factual and legal, it has to DER's action. "Any 

objection not raised by the appeal shall be deemed waived, provided that, upon 

good cause shown, the Board may agree to hear such objection or objections. 

For the purpose of this subsection, good cause shall include the necessity for 

determining through discovery the basis of the action from which the appeal is 

taken." 

Aware that discovery frequently is necessary to frame spec i,f i c 

objections to DER's actions in areas that are highly technical in nature, the 

Board traditionally has taken a liberal approach in allowing issues to be 

raised in the pre-hearing memorandum that were not included in the Notice of 

Appeal. Commonwealth Court's decision in Commonwealth. Pennsylvania Game 

Commission v. Commonwealth, Department of Environmental Resources, 97 Pa. 

Cmwlth. 78, 509 A.2d 877 (1986), cast a cloud over this liberality by holding 

(1) that specifying the grounds for appeal is a jurisdictional prerequisite, 

and (2) that amendments to the grounds for appeal, beyond the 30-day appeal 

period, can be allowed only in limited circumstances. This holding remained 

2 The issue was not presented in Texas Eastern Gas Pipeline Company 
Litigation, 1989 EHB 281, and City of Harrisburg v. DER, 1989 EHB 373, both of 
which applied the 10-day time limit without consideration of Pa. R.A.P. 
1311(b). 

960 



somewhat in Hmbo until March 6, 1989 when the Pennsylvania Supreme Court 

affirmed the Commonwealth Court decision (on other grounds without dis·cussing 

tne amendment issue), __ _ 'Pa. ___ , 555 A.2d 812 (1989). S1nce that 

date, the Board has considered itself bound by the Commonwealth Cou,rt holding, 

an owing amendments where discovery was necessary to formu 1 ate an issue a.nd 

whe.re the right to amend was reserved in the Notice of Appea 1. See, for 

example, Kacer v. DER, 1989 EHB 914. 

NGK hacl reserved the right to amend in its Notioe :of Appea1 '"to 

introduce .additio.nal objections in this proceedang based upon subsequent 

discovery"; but the amendments NGK subsequently offered presented issues for 

which discovery was unnecessary - issues that could have been raised initially 

i·n the Notice of Appea 1. 3 Even if Commonwealth Court's holding in the Game 

Commission case is in error, the Board's act ion can be sustained beca·use .of 

NGK's failure to show "good cause" why these later-conceived issues should 'be 

heard.4 

Permitting NGK to appeal to Commonwealth Court on this amendment 

issue will not "materially advance the termination" of the case because the 

issue is not a "controlling" one. If an appeal were allowed and if NGK were 

successful, the only result would be the addition of several legal i.ssues to 

the litigation - issues which may or may not be resolved in NGK's favor. If 

3 The objections stated in the Notice of Appeal raised appropriate 
technical and scientific issues. The objections proposed in the Petition to 
Amend Notice ·Of Appeal raised purely legal issues dealing with pr.ocedural 
matters surrounding the adoption of DER regulations which became effective 
March 11, 1989, ·nearly 11 months prior to the filing of the Notice of Appeal. 

4 Such a decision is in accord with numerous recent decisions of the 
appellate courts enforcing the provisions of Pa. R.A.P. 2116(a). See, for 
example, Lucarelli v. Workmen's Compensation Appeal Board, 119 Pa. Cmwlth. 72, 
546 A.2d 151 (1988). 
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NGK were unsuccessful in its appeal, the result would be a continuation of the 

litigation on the technical and scientific issues remaining. The amendment 

question does not control the outcome of the case; permitting an interlocutory 

appeal on the question will not hasten the ultimate decision. 

ORDER 

AND NOW, this 21st day of August 1990, it is ordered that the 

Petition to Amend Orders, filed by NGK on July 5, 1990, is denied. 
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ROBERT L. SNYDER AND 
JESSIE M. SNYDER, et al. 

EHB Docket No. 79-201-R 

v. 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES Issued: August 23, 1990 

OPINION AND ORDER SUR 
MOTION TO DISMISS AS MOOT 

By Maxine Woelfling, Chairman 

Synopsis 

An appeal of the forfeiture of bonds posted for surface coal mining 

permits is dismissed as moot where the Department of Environmental Resources 

(Department) has rescinded the bond forfeitures. 

OPINION 

The extensive procedural history of this matter is set forth in the 

Board's opinion at 1989 EHB 591 dismissing those portions of the consolidated 

appeals relating to the Department's forfeiture of the bonds posted for Mining 

Permits (MPs) 847-4(A) and 847-5 and in the Board's April 27, 1990, opinion 

and orderl granting the Department's motion for part~al summary judgment 

regarding the forfeiture of the bonds posted for MPs 847-1(A), 847-6, 

1 Appellants have petitioned the Commonwealth Court for review of this 
opinion at No. 1905 C.D. 1990. 
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847-6(A), 847-8, and 847-8(A). In the order accompanying our April 27, 1990, 

opinion, we directed the parties to advise us on.or before May 29, 1990, 

whether they had amicably resolved the appeal as it related to the forfeiture 

of the bonds posted for MPs 847-2 and 847-2(A); our directive was issued based 

on the Department•s representation in a January 19, 1988, letter that the 

appeal, as it related to these two permits, would be settled. 

On May 30, 1990, the Department filed a joint status report advising 

the Board that the Department was satisfied with the reclamation work 

p.erformed by Appellants on MPs 847-2 and 847-2(A) .and would be rescinding its 

forfeiture of the bonds posted for these permits. The Department•s letter 

also indicated that it would be filing a motion to dismiss the remainder of 

the appeal upon rescission of the bond forfeitures. 

Having rescinded the bond forfeitures in a June 12, 1990, letter to 

AH & RS Coal Company from the Department•s Bureau of Mining and Reclamatio.n, 

the Department then, on July 12, 1990, filed a motion to dismiss the remaining 

portions of the appeal as moot.. Appellants were notified by the Board of the 

motion in a July 17, 1990, letter and directed to file a response on or before 

August 1, 1990. As of the date of this opinion, no response to the 

Departme·nt • s motion has been f i 1 ed by the Appe 11 ants. 

Because of the rescission of the bond forfeitures relating to MPs 

847-2 and 847-2(A), there is no further relief for the Board to grant 

Appellants, and the remainder of this appeal must be dismissed as moot. 

Robert L. Snvder and Jessie M. Snyder et al. v. DER, 1989 EHB 591. 
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AND NOW, this 23rd day of August, 1990, it is ordered that the 

Department's motion to dismiss this appeal as it relates to MPs 847-2 and 

847-2(A) is granted. 
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ANTHONY F. PIAZZA, d/b/a 
COUNTRYSIDE MOBILE HOME PARK 

v. 

TELECOPIER 717-783-4738 

: EHB Docket No. 86-180-W 

. • . . 
• . 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES • . Issued: August 23, 1990 

By Maxine Woelfling, Chairman 

Synopsis 

OPINION AND ORDER 

An appeal is dismissed as a sanction for failure to comply with the 

Board•s order and for failure to prosecute. Four years is ample time to 

pursue an amicable resolution or otherwise bring an appeal to termination. 

OPINION 

This matter was initiated on April 1, 1986, with the filing of a 

notice of appeal by Anthony F. Piazza seeking review of the Department of 

Environmental Resources• disapproval of a proposed revision to the official 

sewage facilities plan for North Lebanon Township, Lebanon County. The 

proposed plan revision was to accommodate a 17 unit expansion to the 

Countryside Mobile Home Park,. which is owned by Mr. Piazza. 

After the filing of pre-hearing memoranda, the matter was placed on 

the Board•s hearing list on July 29, 1986. When the Board attempted to 

schedule the matter for hearing in July, 1988, the Department, with the 
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concurrence ·Of Mr. Piazza, requested that th.e matter be continued to 

mid-September, 1988, so that the parties could explore the pos·sibility of an 

amicable r.esolut~on. Thereafter, up.on reque·st of Mr .• Piazza, the :matter w.a.s 

continued to December 2, l 988, and February 3, 1989, again to a 11 ow the 

parties to pursue settlement dis cuss ions. 

After rewiewing Mr. Piazza • s February 24, 1989, status re.port, Which 

requested that the matter be continued .once more to allow settlement negoUa­

tions., the Hoard, ,on April 6, 1989, scheduled the ~matter for a hea.ring or:1 the 

merits July 25-27, 1989.. Upon request of both :parties., the Board., ,o,n July .20, 

1989, canceled the hearing and ordered .Piazza to file a status report on .o.r 

before September 29, 1989. 

Piazza failed to file the re.quested status report, and the B.oard 

receiv.ed no communication fr.om either party that the matter had been settled 

or otherwise res.olved. So, on July 10, 1990, the Board issued a rule lupon 

Piazz.a to show caus.e why his appeal should not be dismis.sed as a s.ancti,o.n for 

failure to comply with the Board•s July 20, 1989, order and for failure to 

pr.osecute. The rule, ·which was r.eturnable on July 30, 1990, was sent to 

Piazza•s counsel via certified mail, return receipt requested. The retur.n 

receipt indicated that the rule was received by Piazza•s counsel on July 11., 

1990. No response to the rule has been received by the Board as of the date 

of this opinion and order. 

Although the Board always encourages sett 1 eme.nts between parties, 

the.re comes .a time whe.n .an appea 1 .must either move forward or .otherw:i se be 

terminated. There has been ample opportunity here for this appeal to be 

resolved amicably, and., yet, after fo.ur years on the Board • s docket, there has 

been no progress in reaching a sett leme.nt ·. Furthermore, by his lack of 

respo.nse to the Board• s order and rule, Piazza has indicated that he ha.s no 
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intention of moving forward with this appeal. Therefore, the Board has no 

choice but to dismiss this appeal pursuant to 25 Pa.Code §21.124 as a sanction 

for Piazza's failure to respond to the Board's order and rule and his failure 

to prosecute. 

0 R D E R 

AND NOW, this 23rd day of August, 1990, it is ordered that the 

Board's rule of July 10, 1990, is made absolute and the appeal of Anthony F. 

Piazza is dismissed as a sanction for failure to respond to the Board's orders 
' 

and failure to prosecute. 
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ENVIRONMENTAL HEARING BOARD 
101 SOUTH SECOND STREET 
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717-787-3483 
TELECOPIER 717-783-4738 

M. DIANE SMITH 
SECRETARY 10 THE 80. 

TINICUM TOWNSHIP : EHB Docket No. 89-170-F 
v. : 

COMMONWEALTH OF PENNSYLVANIA : 
DEPARTMENT OF ENVIRONMENTAL RESOURCES : 

and : 
DELAWARE VALLEY CONCRETE COMPANY, Permittee Issued: August 23, 1990 

. 
OPINION AND ORDER SUR 

MOTION TO DISMISS 
FOR LACK OF JURISDICTION 

By: Terrance J. Fitzpatrick, Member 

Synopsh 

:,: 

A motion to dismiss for lack of jurisdiction is denied. The 30 day 

appeal period in the Board's regulations begins to run on the date Appellant 
' 

receives notice of DER's action, not the date DER takes the action. 25 

Pa.Code §21.52(a). 

OPINION 
. ...: ... 

This is an appeal by Tinicum Township, Bucks County, (Tinicum) from 
.. 

the Department of Environmental Resources' (DER) grant of a non-coal surface 
-'0.· ,. 
·-:~ i:' 

mining permit to Delaware Valley Concrete Company, Inc. (Delaware Valley). 

This Opinion and Order addresses a motion to dismiss for lack of 

jurisdiction filed by Delaware Valley. In this motion, Delaware Valley argues 

that DER granted the permit on May 1, 1989, but Tinicum did not file its 

appeal with the Board until June 16, 1989. Thus, Delaware Valley alleges that 

the appeal was filed beyond the 30 day appeal period provided for in 25 
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Pa.Code §21.52(a) and the appeal must be dismissed for lack of jurisdiction. 

S.ee, e.g., Rostosky v. Commonwealth, DER, 26 Pa.Commonwealth Ct. 478, 364 A.2d 

761 (1976). 

Tinicum filed an answer to Delaware Valley's motion. Tinicum 

contends that it did not receive notice of DER's action until May 17, 1990, 

when Tinicum received a copy of the DER cover letter which accompanied the 

permit. Tinicum contends that the 30 day appeal period runs from the date it 

received actual notice because the permit issuance was not published in the 

Pennsylvania Bulletin. Therefore, Tinicum alleges that its appeal was timely, 

and that the motion to dismiss should be denied. 

that: 

We will deny the motion to dismiss. The Board's regulations provide 

[J]urisdiction of the Board will not attach to an 
appeal from an action of the Department unless 
the appeal is in writing and is filed with the 
Board within 30 days after the party appellant 
has received written notice of the action or 
within 30 days after notice of the action has 
been published in the Pennsylvania Bulletin •••• 

25 Pa.Code §21.52(a). This regulation clearly provides that the 30 day appeal 

period begins to run on the date the appellant receives notice, not on the 

date DER takes the action. Since Tinicum contends that it received written 

notice on May 17, 1989, and then filed its appeal on June 16, 1989, it appears 

that Tinicum's appeal was fi.led within the 30 day appeal period.! Accord­

ingly, we will deny the motion to dismiss. 

1 For purposes of ruling on Delaware Valley's motion to dismiss, we will 
accept Tinicum's factual contentions as true. See generally, Herskovitz v. 
Vespicco, 238 Pa. Superior Ct. 529, 362 A.2d 394 (1976); Columbia Park 
Citizens Association v. DER, 1989 EHB 899, 903. 
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AND NOW, this 23rd day of August, 1990, it is ordered that the motion 

to dismiss for lack of jurisdiction filed by Delaware Valley Concrete 

Company, Inc. is denied. 

DATED: I August 23, 1990 

cc: Bureau of Litigation 
Library: Brenda Houck 
For the Commonwealth, DER: 

bl 

Kenneth A. Gelburd, Esq. 
Eastern Region 
For Appellant: 
Robert J. Sugarman, Esq. 
SUGARMAN & ASSOCIATES 
Philadelphia, PA 
For Permittee: 
George P. O'Connell, Esq. 
BARBIN, LAUFFER & O'CONNELL 
Rockledge, PA 
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PLYMOUTH TOWNSHIP : EHB Docket No. 90-201-W 

v. . • 
• . 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES Issued: August 23, 1990 

By Maxine Woelfling, Chairman 

Synopsis 

OPINION AND ORDER 
DISMISSING APPEAL FOR 
LACK OF JURISDICTION 

The Board sua sponte raises the issue ~f jurisdiction in an appeal of 

a permit review letter setting forth comments and requesting additional infor­

mation. The Board holds it has no jurisdiction over the appeal, since the 

letter was not a final action of the Department of Environmental Resources 

(Department). Because the Board has no jurisdiction over the underlying 

appeal, it has no authority to rule upon a petition to intervene in the 

matter. 

OPINION 

Plymouth Township (Township) filed a notice of appeal on May 17, 

1990, challenging an April 21, 1990, letter from the Department to Danella 

Environmental Technologies, Inc. (Danella). Danella had submitted to the 

Department an application for a solid waste transfer station/processing 

facility to be located in Plymouth Township, Montgomery County. The letter at 
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issl!le contained several comments generated by a. De:partment review of Danenafs 

amendments to its. permit appl i cati.on a.ndi requested~ addi:ti anal iinformati:on from: 

Dane.lla. 

On May 23!,. 1990', the Boardl raised the i'ssue of ju.risdict.i;on; Slid 

sponte by i'ssuing a ru:le u:pon: th:e· Township tG sbdw cause why its appeal s;b.ow ld 

not be d:ismi!ssed because the Departme.nt's AprH 21 ,, 19·90:, letter is, a. 

n:on-appealiable act iion) 

On Ju,ne ll, 19·90~ the. liownstircip fned its; response and! a; memorallldum: of 

law cnm:tem:diin:g, the tetter of Apri li 2.1, 1990<, cc:ms'f!:i!tutes an· ll·action'11
' by tlile• 

Departmemrt a.ffecti:n:g; tlile o:bHg:ations and du·ti,es oif Dane·Ha. ll'he Townshifp: 

explai:ned: that the: l:e:tter is tan,tamou:nt: to a fb'ta.T a;ppro:val of Danena•s 

per.miit a•pplicati.orl, p.rov·ide:d the conditi'ons s.et forth inj the: letter are: met, 

and tl'ra.t, therefore:,, the Townshii:p i's prortec.ti:ng! its· r'i!gliJ:ts D(Y filling thd'is 

appea.T. 

Elanena, mea;nwfldllie,. on June a., l99Jili, filled a petitiorr t:o, trrtervene i~n 

thd's app:eaJ,, a.rgving that i:t. h:as. a vested interest ht the valu:e and I!J:se of its 

l'a·n:dl whdich cannot be· ad'equate,l!y represenrtted; by the: El>tliler partiies; to· the: 

a'pf>:e'a!li .. 

Und'e·r· the EnvriirQlnmental ffe'ariin§J Board Act, the: Act o:f J'UilJf 13,, 1988;, 

P·.t. 53'Qi,, 3S> P •. S. §75H e't sect~, the· Board! has: the: p:ower· and d'uty to, filo,Td: 

heariiJ;rgtS ane:ti i1s:s:ue· adiJudd:ca.ti'ons umfe:r 2' Pa •. c ... s. Ch· •. 5;,, Su:bdt. A:., on o·rders.,. 

perm1Us ,1 Hcenses, or dec:f:si·ons· of the~ Dep:artme.nt. Acti,ons· of tb.e DeJl)artment 

are: a:ppea.llabilfe: onllly' ff the:yr are "adij:u:d'kations" w:itt:riln: the meani;ng; of' the· 

l Tl!le BO'a\Fd~ lll:as auctfl·or·ft;y to Ytaiis:e· U:e' iis,silile' o;ff ju:riis,d\tct:i:0n•l. sua: s:pante~. 
Thomas, IFahis:bender. v •. IDltR 11 H188\ EliiB' 417 ,. a'lldi lileraJ\d' p,·rrad·ucts v •. DER, 1989 ENI 
U52. 
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Pa.Code §21.2(a)(1). Adjudications are defined as those actions which affect 

the personal or property rights, privileges, immunities, duties, liabilities 

or obligations of the parties. An appealable action is defined in 25 Pa.Code 

§21.2(a) as follows: 

Any order, decree, decision, determination or 
ruling by the Department affecting personal or 
property rights, privileges, immunities, duties, 
liabilities or obligations of any person, includ­
ing, but not limited to, denials, modifications, 
suspensions and revocations of permits, licenses 
and registrations; orders to cease the operation 
of an establishment or facility; orders to 
correct conditions endangering waters of the Com­
monwealth; orders to abate air pollution; and 
appeals from and complaints for the assessment of 
civil penalties. 

An analysis of the particular facts in this case reveals that the Department's 

letter of April 21, 1990, was neither an "action" nor an "adjudication." 

The letter advises Danella that the Department has completed its 

review of revisions to Danella's permit application and then proceeds to list 

necessary information which must be submitted before the Department can reach 

a decision on the permit application.2 The letter concludes with a request 

to submit four copies of "the remaining revisions which have to be made on 

this application." 

This letter is, as it states, a "review of revisions" submitted by 

Danella to the Department. It is far from a final action and quite clearly 

delineates the numerous additional submissions required before the application 

2 This information includes, inter alia, a revised bond worksheet, 
documentation of a plan modification to bring the application into compliance 
with the Montgomery County Solid Waste Management Plan, and review comments 
from the Pennsylvania Department of Transportation. 
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can proceed. Until the Department receives the specific information it 

requested, the p.e.nd i ng app 1 i cation cannot be processed or approved. The 

letter made no final determination regarding the status of the application. 

In a similar case, New Hanover Corporation v. DER, 1989 EHB 1075, the 

appellant sought review of a document containing extensive cements on an 

application to re-permit a landfi 11. The Board found the document to be 

merely an exhaustive recitation of comments on the application and determined 

that the Department had not made any final deciSion on the application. 

Accordingly, the Board held it did not have jurisdiction over the appeal. 

In the present case, just as in New Hanover, the letter at issue 

merely comments on the pending application; it does not approve or disapprove 

the application. Until the Department makes a final decision to approve o-r 

disapprove the solid waste transfer station/processing facility at issue, we 

have no authority to consider this appeal. 

Because we have no jurisdiction over the underlying appeal, we have 

no authority to rule upon the petition to intervene filed by Danella. 
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AND NOW, this 23rd day of August, 1990, it is ordered that the Board's 

May 23, 1990, rule to show cause is made absolute and the appeal of Plymouth 

Township is dismissed. 

DATED: August 23, 1990 

cc: Bureau of Litigation 
Library: Brenda Houck 
For the Commonwealth, DER: 
Louise S. Thompson, Esq. 
Eastern Region 
For Appellant: 
Herbert F. Rubenstein, Esq. 
Broad Axe, PA 
For Petitioning Intervenor: 
Edward J. Hughes, Esq. 
KAUFMAN & HUGHES 
Norristown, PA 
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and OlD HOME MANOR, INC. 

SUITES THREE-FIVE 
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M. DIANE SMIT 
SECRETARY TO THE 81 

v. EHB Docket No. 90-081-MJ 

COMMONWEAlTH OF PENNSYlVANIA 
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. . 
Issued: August 24, 1990 

OPINION AND ORDER 
SUR MOTION FOR SUMMARY JUDGMENT 

Synopsis 

A motion for summary judgment in a bond forfeiture action will be 

denied where there remain genuine issues of material fact as to the condition 

of the site at the time of forfeiture and the amount of acreage affected. 

Summary judgment may not be granted where the Board is faced with opposing 

affidavits of the parties, because the trier of fact cannot assess the 

credibility of the opposing affiants. 

OPINION 

This matter was initiated by Travelers Indemnity Company 

("Travelers") and Old Home Manor, Inc. ("OHM") (or collectively "Appellants") 

with the filing of a notice of appeal on February 20, 1990 from the Department 

of Environmental Resources' (DER) February 1, 1990 forfeiture of a $29,760 
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bond posted in connection with OHM's mining activities in Washington Township, 

Indtana County. The bond was forfeited due to the following alleged 

viol at ions of OHM!I: 

1. Failure to backfill and grade. disturbed 
areas to approximate original contour, access 
road area. 

2. Failure to adequately reveg:et.ate the 
mine. 

3. Failure to adequately treat discharge. 

4. Failure to comply with the May 8, 1989 
Consent AdJudication, whicch constitutes an Order 
of the Department. 

Pre-hearin9 memoranda were filed by Appellants and DER on June 11,. 

1990 and June 22, 1990, respectively. On June 25, 1990, DER filed a Motion 

for Summary Judgment, to which Appellants responded on July 23, 1990. 

In support of its motion, DER has offered the affidavits of three 

Mine Conservation: Inspectors with DER's Bureau of Mining & Reclamation who, on 

different occasions, had inspected OHM's mining site during the period from 

August 1988 to J.une 1990. Together, these affidavits state that at the ti,me 

the bond was forfeited, OHM had failed to monitor groundwater and surface 

water and submit monitoring reports as required by its surface mining permn 

and had not fulfilled its obligations under the May 8, 1989 Consent 

Adjudicatio.n, and that 20.4 acres of the property subject to OHM's mining' 

permit and surety bond were affected by its mining activities. DER has also 

1Thts bond had been previously declared forfeit by DER on March 4, 1986 .. 
An appeal was taken at EHB Docket No. 86_-185-F. In settlement oJ that matter, 
the parties entered into a Consent AdJudication on May 8, 1989 wherein DER 
agreed to w.ithdraw its forfeiture of the bond in order to; aJTow· OHM 
ad:ct:ittonal ti'me to comply with the. conditions of the· permit and the bond. 
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submitted certification that OHM never ·appealed two Compliance Orders issued 

on October 18, 1988 and January 24, 1989, prior to the Consent Adjudication. 

DER argues that the violations cited therein are final and cannot now be 

attacked. 2 DER asserts that there remain no genuine issues of fact and that 

it is entitled to judgment as a matter of law. 

Appellants argue that there are several questions of material fact in 

dispute, including the amount of acreage affected and condition of the site at 

the time of forfeiture. In support thereof, Appellants have attached the 

affidavit of OHM's president, W. C. Leasure, who asserts that OHM reclaimed 

and reseeded the area in question and that 5.5 acres of the 20.4 total acres 

were never affected by its surface mining activities. 

The Board is empowered to grant summary judgment where the pleadings, 

depositions, answers to interrogatories, and admissions on file, together with 

the affidavits, if any, show there is no genuine issue as to any material fact 

and that the moving party is entitled to judgment as a matter of law. 

Pa.R.C.P. 1035; Summerhill Borough v. Commonwealth, 34 Pa.Cmwlth. 574, 383 

A.2d 1320 (1978). In our review thereof, we must consider such a motion in 

the light most favorable to the non-moving party. Penoyer v. DER, 1987 EHB 

131. Any doubts as to the existence of genuine issues of material fact are to 

be resolved against the granting of summary judgment. Penn Center House. Inc. 

v. Hoffman, 520 Pa. 171, 553 A.2d 900 (1989). 

At issue in this proceeding are the condition of the mine site at the 

time of forfeiture and, ~ince the bond in question is proportional, the amount 

of acreage affected. DER correctly states that OHM never appealed the October 

2These Compliance Orders cited OHM for failure to monitor surface water 
and groundwater in violation of 25 Pa.Code §§87.116 and 87.117. 
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18,. 1988 and January 24, 1989 Compliance Orders and, therefore, the violattmils 

ctte·d therei,n cannot now be conate·rally attacked. Fidelity & Deposit Co·. of 

Maryland v. DER, 1989 EHB 751. However, this does not establish that OHM; 

faHed to comply w.ith the terms of the subse·quent Consent Adjudicat ton or 

that these violati:ons existed at the time of forfeiture, more than one year 

later. Furthe.rmore, although the affidavits of DER and Mr. Leasure fndtca.te 

that groundwater and surface w:ater monitoring wa1s not p.erformed for a peri:od' 

of time, this was. not mentioned in DER's February 1,. 1990 letter as a. reas.o:n 

for forfeiture of the bond. In' addition, the bond in quest ion is 

proportional, accruing 1 iability at the rate of $2,000 per acre. 

Therefo.re, the total amount of acreage affected must be proven. 

1n ruling on OER's moti:on, we are faced with opposing a:ffidavi<ts of 

the parties. A resolution of this matter wouTd necessarily involve a 

determi:natiom as, to the credibiTity of the individual affiants. However,. the 

summary judgment proces.s its not intended to provide for trial by affi'davtts.~ 

2· Goodrich Amram 2d §1035(d)( I). Se.e also Snvder v. DER, EHB Docket No:. 

79-201-R (Opinion and Order sur Motion for Partial Summary Judgment i'ssued 

April 27, 1990) (fi:iting. Nanty Glo v. Ame.rican Surety Co., 309 Pa. 23.6:, 163· A. 

52·3 (1932), the Board held that "affidavits of the moving party are an 

i•n:suffictent basis for the grant of summary judgment because the trier Gf fact 

cannot ass.ess the credibility of the affiants." However, in that case, the' 

Board granted DER' s mot ion for summary judgment because the afftd'avits were 

supplemented by Appell ants' admiss.ions and other documenta.ry evi'denc.e·.): 

In the present case, material' quest ion:s of fact remain as to; the' 

condit i~on of the· mine site· at th.e time: of fm:·feiture and the: totaT amGunt af 

acreage affe.cted' li>y: OHM's mining a.ctivities. Since· w.e mus.t view thfs. matter 
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in the light most favorable to Appellants, the non-moving party, we must deny 

DER's Motion for Summary Judgment. 

0 R DE R 

AND NOW, this 24th day of August, 1990, the Department of Environ­

mental Resources' Motion for Summary Judgment is denied. 

DATED: August 24, 1990 

cc: Bureau of Litigation 
library: Brenda Houck 
For the Commonwealth, DER: 

rm 

David A. Gallogly, Esq. 
Western Region 
For Appellant: 
Gregg M. Rosen, Esq. 
Pittsburgh, PA 

ENVIRONMENTAL HEARING BOARD 

N. MACK 
istrative Law Judge 
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WILLIAM L. HARGER 

v. 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
1 01 SOUTH SECOND STREET 

SUITES THREE-FIVE 
HARRISBURG, PA 171 01 

717-787-3483 
TELECOPIER: 717-783-4738 

. . . . 

·-

eM. DJANt SMIT 
SECRETARY~ THE B 

EHB Docket No. 90-206-E 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

. . . . Issued: August 28, 1990 

OPINION AND ORDER 
SUR DER'S MOTION TO LIMIT ISSUES 

Svnopsis 

The doctrine of administrative finality will not be applied to bar 

Appellant's challenge of DER's authority to issue the Order being contested in 

the instant proceeding because DER's prior order to this Appellant is too 

unspecific as to the conduct it addresses and fails to provide any reference 

to the statute under which it was issued. 

OPINION 

On May 21, 1990, William L. Harger ("Harger") filed a Notice of Appeal, 

along with a Petition for Supersedeas, with us from an order dated May 7, 1990 

(1990 Order) issued to him by the Department of Environmental Resources 

("DER"). The order states, among other things, that Harger is an individual 

who is owner, developer, manager, or authorized representative of the Harger 

Mine ("Mine"), which is located within a portion of a previously mined out 

underground limestone mine in Butler County. The order further states that 
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tl're Mine· .. is an 'u,ndevel op.edi area' as. defined by 34 25 [sic] I' a. Code §33. IS,] 

si1nce· [DERl has not approved [the Mine] for regui'ar use or occupancy.•f DER:'s 

order expTa·ins t1111at DER has re·ceived informatior'l which indicates Harger ts. 

considering re·suming active limestone mining or 11e.asi:ng or conveytng' the mi:ne 

for such purposes and that Harger has escorted people into the M'fne: and' has; 

had one or more employees perfdrming. tasks in: tHe Mine at various ttme·s. 

Adctit ionany, the Order dleges that openir:~.gs frddl. and th·rough the· M:fne to 

adjacent. underground' sto·rage a.reas operated by lJS:X Corporation and Nat.i~ona:t 

Underground Storage, ln.c. (NUS) fail to provide reasonabTe and adequate· 

protection for the health. and: safety of persons employed therein and property 

stured therein. The order a·lso alleges the entr,an:ces i;nta. the mi:ne are uns:a•fe: 

and constitute a danger to members of the commi!Jn;ft~ an<i.l; a publ iic nui•sance f·e,r· 

several reasons. The· order, ci.ti;ng Section 25-13 of the 11 General Safety· ILawl•· 

(GSL), Act of Ma~y· 18,. 19'3:7, P.L 654, ti. amended, 43 P.S. §25-1 li ~:., ana: 

Se.ct ions 1915-A and 1917-A of the Adm·intstrati:ve Code, Act of April 9, 19'2'9:, 

P.L. 177, ll amended, 71 P.S. §§510-15 and. 51.0-17, d~i:rects Harger to' take 

certatn. actions regard:ing the Mine. 

In his Notice of Appeal, Harger alleges, in part, that DER has no l.eg:al 

authority or jurisdiction to; make or i-ssue the order. He. states- that he 

does not have any workers i.n the Mine; he is not conducting business in the 

mtne; and he is not us.ing the Mine i.n any manner. Add it tonally,. Harger arg,ues 

that because if he i!S not u.s tng' the m,i:ne for a'nY purpose, the· regulat.ions do: 

not apply and no:. tlER app.rovals are necessary.. He' also urges the ord!er i:s 

a'rbitra:ry,, un<reCllsonabTe.,, and; capricious. 

Qn J.une s-,, l990~,, llER filed a Mo.t i:on to Ltmj't lssues, w:tth an• accompany·i:nQi 

afffdiavdt. Simul':taneously, it also filed its Response' Ttl ~ppelTant's· Peti;tJon 



For Supersedeas and a single Brief supporting both its Motion and its Response 

to Harger's Petition For Supersedeas. That same day, we wrote Harger's counsel 

informing him of the Motion to limit Issues and giving him until June 25, 1990 

to file any objections and a brief in support thereof. On June 6, 1990, Board 

Member Ehmann denied Harger's Petition for Supersedeas for failure to conform 

to the Board's rules. 

By an Order dated June 27, 1990, we granted a sixty day postponement of 

all of the proceedings except the portion dealing with DER's Motion and we 

directed Harger to file any response to DER's Motion on or before July 6, 

1990. Having received no such response, we now address that Motion. 

In the Motion, DER seeks to have Harger precluded from challenging its 

authority to issue the 1990 order under the GSL. The Motion alleges that on 

September 22, 1987, DER issued an Order {1987 Order) to Harger which directed 

him to cease work at the Mine until he complied with state law requirements. 

A copy of the 1987 Order is attached to the Motion. The Motion further 

alleges that Harger filed an appeal from that order with this Board which was 

docketed at No. 87-427-R. A copy of Harger's 1987 Notice of Appeal, which is 

attached to the Motion, shows one of the reasons for appeal to be that DER 

lacked jurisdiction over that case because the facility allegedly was a 

recreational venture and a possible underground storage facility. The Motion 

next states that Harger withdrew his appeal on July 29, 1988. DER has 

attached to its Motion an affidavit by which the affiant recites ·these facts 

and swears that they are true and correct. DER argues that the doctrine of 

administrative finality precludes Harger from challenging its authority to 

enforce the GSL and the regulations at 34 Pa. Code §33.161 gt seg. (citing 

Commonwealth v. Wheeling Pittsburgh Steel Co., 473 Pa. 432, 375 A.2d 320 
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(11911)., .t..etl.. denied, 434 u.s. 969 (1977); and Dtthridge House v. 

Commonwedth, DER, 116 Pa. Cmwlth. 24, 541 A. 2d 827 (1988)).. 

WhHe we were initially tempted to grant DER' s Mot ion becaus.e of the l1ack 

of objection thereto by Harger, we have ove-r·come the temptation and win 

examine it in detail before ruling on its merits. 

The 1987 Order in its entirety reads: 

Septembe:r 22, 1987 

Subject: Proposed Storage Mi·ne 
near Boyers, PA 16020 

To: William Harger 
303 Woodland Road 
Butler, PA 16001 

From:· Donald R. Wilkinson 
Metal and Non-Metal· Mine 
P. 0. Box 182 
Templeton, PA 16259 

Order: Cease work at once, at Proposed Sto·rage 
Mine near Boyers, until Stat.e Law 
Requirements for opening a new 
underground mine are complied with. 

There is nothing in this order pointing to the legal author·i:ty under whkh 

it was issued by Mr. Wilkinson. Nothing in the Notice of Appeal from that 

order or the affidavit of Joseph A. Sbaffoni which accompanies DER's Motion 

establ i:shes such authority, either. Was it the same statute as in the 199.0 

Order? We do not know. In addition, nothing in these documents establishes 

that the two DER Orders refer to the same mine or that if they do, the Orde:rs 

address the same types of acts or omissions by Harger at that mine. This 

being the case, we cannot grant this motion. In both Dithri'dge House, supra,. 

and Wh:eel ing-Pittsburgh Steel, supra, cited in DER' s Brief, this common 

identity of statutes and factual background was clear befo.re the doctri:ne was 
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applied. In Wheeling-Pittsburgh Steel, supra, for example, DER issued an 

Order concerning certain emissions from the company's plant and then sought 

the order's enforcement in the courts. It was in the enforcement proceeding 

with this common identity issue behind it that DER sought application of this 

doctrine successfully. 

It should also be observed that even if DER could have cleared this 

hurdle, problems exist with applying this doctrine here. It is not clear from 

these two cases that all challenges to the legal authority of DER to issue 

orders of this type are barred by this doctrine in an appeal to us, when the 

challenges are of a different type than the legal issues raised in a 

previously abandon appeal. This question is not decided in this opinion. 

However, the doctrine of administrative finality might not preclude the 

recipient of a series of DER orders issued under a single statute from 

challenging DER's legal authority to issue same at some point in time other 

than when it receives what subsequently turns out to be the first of the 

series. 

Accordingly, we enter the following Order. 
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0 R DE R 

AND NOW, this 28th day of August, 1990, upon review of DER' s Motion To· 

Limit Issues and Brief in support thereof, it is ordered that the Moti:on i's 

denied for the reasons set forth in the foregoing opinion. 

DATED: August 28, 1990 

cc: Bureau of litigation 
Library: Brenda Houck 
For the Commonwealth, DER: 

med 

Stephen C. Smith, Esq. 
Western Region 

for Appellant: 
Leo M. Stepanian, Esq. 
Butler, PA 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
101 SOUTH SECOND STREET 

SUITES THREE-FIVE 
HARRISBURG, PA 17101-0105 

717-787-3483 
TELECOPIER 717-783-4738 

ANDERSON W. DOHAN, M.D., et al. 

M. DIANE SMITH 
SECRETARY TO THE BQ, 

v. EHB Docket No. 85-308-F 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES Issued: August 29, 1990 

A D J U D I C A T I 0 N 

By Terrance J. Fitzpatrick, Member 

Synopsis 

The Department of Environmental Resources' rejection as "frivolous" 

of a petition to declare an area unsuitable for mining is affirmed. The 

petitioners had the burden of proving, by a preponderance of the evidence, 

that their allegations of harm to water supplies and to valuable historic 

resources had "serious merit." They failed to carry this burden. 

INTRODUCTION 

This Adjudication involves an appeal by Anderson W. Donan, M.D., 

Shirley M. Donan, Edward M. Brodie, and JoAnne M. Brodie (collectively, Donan) 

from a letter of the Department of Environmental Resources (DER) dated June 

28, 1985. In this letter, DER rejected as "frivolous" a petition submitted by 

Donan seeking to have an area in Irwin Township, Venango County, declared 

"unsuitable f6r mining." 

Donan owns a forty-acre tract of land which is part of the two 

hundred twenty-five acre area covered by the petition. In a nutshell, Donan 
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alleges that surface mining in the petition area will degrade springs and 

brooks located on his property, destroy historic sites, and destroy the 

habitat of an endangered species. 

A hearing on the merits was held on June 13, 14, and 15, 1988. Dona.n 

presented testimony from four witnesses; DER presented testimony from three 

witnesses. After a full and complete review of the record, we make the 

following findings of fact: 

FINDINGS OF FACT 

1. The Appellants in this proceeding ar:e Anderson W. Donan, :M.O., 

Shirley M. Donan, Edward M. Brodie, and JoAnne M. Brodie, all of 524 Woodland 

Avenue, Grove City, Pennsylvania. 

2. The Appellee in this proceeding is the Department of 

Environmental Resources (.DER), the executive agency of the Commonwealth of 

Pennsylvania with the authority and duty to administer and enforce the Surface 

Mining Conservation and Reclamation Act (SMCRA), the Act of May 31, 1945, P.L. 

1198, as amended, 52 P.S. §1396.1 et seq., Section 1917-A of the Administrativ,.e 

Code, the Act of April 9, 1929, P.L 177, as amended, 71 P.S. §510-17, and the 

rules and regulations promulgated by the Environmental Quality Board pursu.ant 

to these laws. 

3. Donan filed a petition with DER seeking to have an area of 

approximately 225 acres located in Irwin Township, Venango County, declared 

unsuitable for mining. (Board Exhibit 2, paragraph 1)1 

4. Donan owns 40 of the 225 acres covered by the petition. (Bd. 

Exh. 2, para. 2) 

5. Donan filed the petition after an application was filed by Magnum 

1 Board Exhibit 2 is a Stipulation filed by the parties .• 
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Minerals, Inc. (Magnum} to conduct surface mining within the petition area. 

Donan knew of the application before filing the petition.2 (Bd. Exh. 2, 

para. 21, Transcript at 12) 
' 

6. There are two springs and two brooks on Donan's property. The 

brooks are tributaries to Big Scrubgrass Creek, which is a tributary to the 

Allegheny River. (Bd. Ex. 2, para. 4} 

7. Of the springs and brooks, only spring number 1 is currently 

bei~g used, or is planned to be used, as a water supply. (Bd. Exh. 2, para. 8, 

91 T. 221-223} 

8. Appellant's expert hydrogeologist Burt Waite estimated the 

combined recharge area for both springs based upon flow data for the springs 

as supplied by Dr. Frank Vento and Dr. Kent Bushnell, and also upon the 

geology and topography of the area surrounding the springs. (T. 123-124} 

9. In estimating the recharge area for the springs, Mr. Waite 

assumed there were no other springs within that recharge area. The presence 

of other springs would affect his determination of the recharge area.· "(T. 134-

135} 

10. Dr. Frank J. Vento, an expert witness for Donan, estimated a 

combined recharge area for the springs and brooks; this area extends north and 

west of Donan's property. (T. 13, 15, 18, 67-68) 

11. Dr. Vento and Dr. Kent Bushnell, another expert witness called by 

Donan, measured the flow rates of the springs and brooks by the "float 

method," which consists of floating an object downstream and measuring how 

long it takes the object to travel a certain distance. A calculation is then 

2 DER will not issue a surface mining permit where it receives, prior to 
the end of the public comment period on the permit, a petition to declare the 
area unsuitable for mining. 25 Pa. Code §86.124 (a)(6). 
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performed which takes into account the velocity of the water and the volume of 

the water (which requires measuring the depth and width of the watercourse) tOl 

arrive at a flow rate. (T. 55-57, 171-174). 
~-~..,. 

' 12. In order to· have an accurate float te:st, it is necessary to· hav.e 

a defined starting and stopping point, to use the same type of floati:ng: object 

each time, to have a channel which is clear of obstructions, and to have 

uniform velocity conditions through the section o,f the stream being measured. 

(T. 320) 

13. The flow rates ca.lculated by Drs. \fe!nto and s:ushnen are 

unreliable because these experts gave uncertain or conflicting testimony 

regarding the date or dates they took the flow. measurements (T. 51, 171, 20:5}, 

whether a bobber or a stick was used as the float (T. 56, 57, 173, 188), who 

operated the timer and who operated the float (T. 56, 193:)', the a.ctuaJ fl'ow· 

measurements which resulted from the tests (T.. 209-210), and whether they 

measured East Brook before or after spring no. 2 entered into it. (T. 56, 

205-206) 

14. In order to calculate a recharge area with the highe·st degree of 

re l iabiT ity, it is important to take into account an the: avai.lable 

information regarding the topography, lithology, and structure on the site· i:n 

question. (T. 320-321, 447-450). 

15. The accuracy of the recharge. area calculated by Mr. Waite i;s 

dependent upon the accuracy of the flow rates supplied by Drs. Vento· and 

Bushnell. (T. 167) 

19·. The drill hole data taken from the Magnum Minera.ls, Inc. 

app 1 ication fil'e, as we l1 as Mr. McCommons testimony, sw·ggests that there· ifs a. 

layer of clay near the surface in the vicinity of the Donan property"' (T. 73-

75 I 302-304 I· Appellant r s. Exh. K}. 
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20. In calculating the recharge area from the flow figures, Mr. Waite 

assumed, without checking site-specific information, that the soil in the area 

had average permeability. Clay has low permeability, and the presence of clay 

on the site means a larger recharge area is necessary to supply the amount of 

groundwater necessary for the spring flows. (T. 164-166) 

21. Mr. Waite conceded that his recharge area did not have a great 

potential to increase in size. (T. 1£6-167) This evidence tends to further 

dis~redit the flow figures supplied by Drs. Vento and Bushnell. 

22. Mr. Waite's conclusions regarding the recharge area for the 

springs lacks probative weight because it included the recharge area for 

spring no. 2 (which is not a public water supply), because he was not familiar 

with the soils and conditions in the petition area, and because he relied 

heavily on the questionable flow data from Drs. Vento and Bushnell. (T. 132-

135, 147, 165-167) 

23. Dr. Vento's conclusion regarding the recharge area for the 

springs and brooks lacks probative weight because it includes recharge areas 

for spring no. 2, East Brook, and West Brook--none of which are public water 

supplies. (T. 13, 15, 18, 67-68) 

24. Limestone can act as a buffer against acid mine drainage. (T. 

420, 422) 

25. The Vanport Limestone is present throughout some, but not all, of 

the petition area. The limestone is not present at lower elevations which are 

below the point where the limestone outcrops. (T. 38-39, 310-312, 339-340, 

419, 465-468, Appellant's Exh. E) 

26. "Cherty" limestone is limestone which has a high percentage of 

silica within it; cherty limestone does not buffer as well as limestone which 

contains a higher percentage of calcium carbonate. (T. 34-35, 420-422) 
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27. The limestone in the petit ion area cannot accurately b.e 

characterized as cherty. (1. 341-344, 420) 

28. The p·resence of high quality limestone in some parts of the 

pet it ion area decreases the 1 ike lihood: that mining wi l1 cause the pro.ductiion1 

of acid m'ine drainag.e·, providing proper mining practices are fa Hawed. (1'. 

420-423) 

29. Ponds in a,bandoned strip mine pits in the general area have goad: 

water qua 1 ity, as evidenced by laboratory ana lyses of water samp l:es and by 

Jane Earle's and Milton McCommons' (both of DER) observation of geese a·nd fish 

in the ponds. (T. 260-263, 309-311, Commonwealth Exh. 7A) 

30. The good water quality in the abandoned strip mine pits is an 

indication that the baseline water quality in these areas is good and that 

mining in these areas, when conducted properly, does not tend to cause the 

production of acid mine drainage. (T. 275, 310, 416-417, 424-425) 

31. The apparent bad water quality in one abandoned pit north of the 

petition area was due to depressions left in the backfilled area and water 

contacting the unreclaimed spoil material left by prior mining. Current 

reclamation standards would require that the area be restored to approximate 

original contour and revegetated, so that surface water would not accumulate 

within the site. (T. 307-308) 

32. Mining in the recharge area of spring no. 1 is not likely to have 

a substantial, permanent, and adverse effect on the quantity or quality of the 

water in that spring. (T. 369-371, 391-392) 

33. Mintng in portions of the petition area will be precluded by 

regulatory buffer zones surrounding property boundaries, residences, a 

cemetery, roads, and streams. (T. 429, 453-455) 

34. Drillhole data indicates there is no coal within portions of the 
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petition area. (T. 455-457) 

35. The Western Pennsylvania Conservancy evaluated the petition area 

and stated that the overall conditions on the site are not conducive to the 

Eastern Massasauga. (Board Exh. 2, para. 18) 

36. To the extent the Venango path exists in the area, it lies 

substantially on the Appellant's property. (Bd. Exh. 2, para. 17) 

37. The Venango Path and the War of 1812 military road are not 

lo~alized in the same manner as other historic or archeological sites; any 

sites of historic activity associated with the path or road would likely be 

duplicated elsewhere along the path. (Bd. Ex. 2, para. 16) 

DISCUSSION 

This is one of the Board's first decisions regarding DER's responsi­

bility in processing petitions to declare areas unsuitable for mining. (UFM 

petition) A summary of the statutory scheme will be helpful. 

UFM petitions are authorized by Section 4e of SMCRA, 52 P.S. §1396.4e. 

This section provides a mandatory basis and four discretionary bases'·for 

declaring areas unsuitable for mining. An area "shall" be designated as 

unsuitable for mining if reclamation is not technologically or economically 

feasible. 52 P.S. §1396.4e(a). In addition, an area "may" be designated 

unsuitable for mining where mining will: 

(1) be incompatible with existing State or local 
land use plans or programs; 

(2) affect fragile or historic lands in which such 
operations could result in significant damage to 
important historic, cultural, scientific and 
esthetic values and natural systems; 

(3) affect renewable resource lands in which such 
operations could result in a substantial loss or 
reduction of long~range productivity of water 
supply or of food or fiber products and such lands 
to include aquifers and aquifer recharge areas; or 
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( 4} affe,ct natura 1 hazard lands in which such 
operations could substantially endanger life and 
property, such lands to include areas subject to 
frequent flooding and areas of unstable geology. 

52 P.S. §1396.4e(b).3 As we will discuss below, Donan's petition hinged 

upon discretionary bases no. 2 and 3, 52 P.S. §1396.4e(b)(2), (3). 

The procedure for filing and disposition of UFM petitions is set out 

in the regulations. The final determination that an area should be designated 

unsuitable for mining is made by the Environmental Quality Board (EQB); 

however, initial review of petitions is conducted by DER. 25 Pa. Code 

§§86.123, 86.124, 86.126. A person filing a UFM petition must provide, among 

other things, allegations and evidence "which would tend to establish that the 

areas are unsuitable for .... surface mining." 25 Pa. Code §86.123(c)(2). 

Once DER receives the petition, DER will notify the petitioner within thirty 

(30) days whether the petition is complete. 25 Pa. Code §86.124(a). This 

section, at subsection (a)(2), also provides that: 

The Department may reject petitions for 
designations •••• which are frivolous. Once the 
requirements of §86.123 (relating to procedures: 
Petitions) are met, no party shall bear any burden 
of proof, but each accepted petition shall be 
considered and acted upon by the Department 
pursuant to the procedures of this subchapter. 

Finally, on a point which is significant in this appeal in that an 

application for a surface mining permit in the petition area was filed prior 

to the filing of the petition,4 the regulations provide that DER will not· 

issue permits for surface mining operations in areas covered by a UFM petition 

3 These standards are mirrored in DER's regulations at 25 Pa. Code 
§86.122. 

4 As stated in FOF 5 above, Donan filed this petition after Ma.gnum 
Minerals, Inc. filed an application to conduct surface mining in the petition 
area. DER granted Magnum's app Hcation on August 22, 1988 and Donan filed an 
appeal which is docketed at EHB Docket No. 88-375-F. The permit has since 
been transferred to Pengrove Coal Co., a division of Adobe Mining Co. 
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if the petition is filed with DER prior to the close of the public comment 

period for the permit application. 25 Pa. Code §86.124(a)(6). 

1. The Burden of Proof 

The parties disagree over who bears the burden of proof in this 

proceeding. DER argues that Donan bears the burden because the petition was 

denied before the requirements of 25 Pa. Code §86.123 were met; in other 

words, the petition was incomplete, citing 25 Pa. Code §86.124(a)(2). DER 

also argues that Donan has the burden of proof pursuant to the Board's 
' 

regulations at 25 Pa. Code §21.101(a) in that Donan is asserting the 

affirmative of an issue--that DER erred in rejecting the UFM petition as 

frivolous. 

Donan argues that DER bears the burden of proof because 25 Pa. Code 

§21.101(a) allows the Board to shift the burden of going forward when DER has 

possession of facts relevant to an issue. Donan contends that DER had 

possession of such facts due to its review of the application of Magnum 

Minerals, Inc. to conduct surface mining within the petition area. 

We conclude that the petitioner has the burden of proof pursuant to 

25 Pa. Code §21.101(a) because it is asserting the affirmative of an 

issue--that DER erred in rejecting the UFM petition. Donan's argument that 

the burden should be shifted due to DER's knowledge of relevant facts .confuses 

the "burden of proof," which one party must bear throughout the proceeding, 

with the "burden of going forward," which may shift during the hearing as 

evidence is introduced. Moreover, while DER had possession of the Magnum 

Minerals application, it is obvious that Donan also had access to that 

application since data from that application was used by Donan's expert 

witnesses at the hearing. See~ T. 17-18 

Having determined that Donan has the burden of proof, we must now 
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cte·term;fne e'X.a:c:tJ'y· what: llonan must: Jllrove. Do:rran. argues. tha,_t: the st.ar:ncd'a;rrcb Cl>,f 

p•rQ:Qlif is whethetr fue. submi tt.e:d evidence whd ch wou.ld mtend to estal!H i.s.h" tb,a.t: 

the a·Fea i~s unstdtabl'e for minfng,, C'iiting 2'5; Pa. Code· §86 .. I2J(cl(2).. (OCQ;n:aA, 

a.rques t:A~Cilt this fs a dep.arture from: the Bo.ard:' s normal "prepo.nd'eranc.e: 011i' t.be 

evri\de:rmc.e"'' s;tane.l'ard:.. Donan a•rgues. tl:t:at tile e-v.M·enee i:t s.u:bmi:tted met. the "1te·rn!dl 

to; e·stab\l i shu s ta:ndard; therefore,, the pet it ion was both camp lete: a·ndi 

non-f f!'"i.vo·l\ou:s .. 

DER contends that Don:a:r:t i•s requiTed! to, show: by "s.u•b:s:tanti.a l e:wi~dem·c:e"' 

that DERi's re,j,ect i Ci>lilf of the petit i.icl'tl as fr i vo•l'OW·Si a'ncl incomfl) .. lete was 

"·arm.i.tra:ry, capr·ieious;, contrary to law or a, mantfest abuse of discretton,."· 

ci:ti.n.9: W:a;rren Sand and G:ravel, Inc. v. Commo:~nweaTth. DER,. 20: Pa. Commemwe:a:l\th~ 

€::t •. 18'6', 341 A·.2d' 556 09'7'5). As to what constitutes a "fri:volotts" pettttci.H:t;,, 

ID.IER~ a:rg;u .. es; that a fri:.vo;Taus petition is one wh.kh: "lacks serious; meri:t,"' wl:tiicc:b: 

i.s the· d:efi..nition stated in the federal regulations. See 30; CFR §;769:.14.. D:ER 

asserts that it must l:ook bel:lind "artfully pleaded facts!' and d.eterm:ine· a;t t.ne 

ou·ts.et tha·t a petition h:as s.e.rious merit. If it doe.s. not reject such 

petH.ion:s. prompt:liy,. DER argues, the permit ba.r w:i ll go into effect. and DER may 

be s.ubject to a cl'a.im by affected landowners (those lando.wners who· w~is.h to 

have mining conducted on their property) that there has. been a taking of theh· 

pro.pe.rty without compensation, citing Fi.rst English Evangelical Lutheran 

Church of Glendale v. County of Los Angeles, 482' U.S. 304, 107 S. Ct. 2378,. 9'6 

L .. Ed. 25.0 ( 1987). 

we believe the standard of proof Donan must bear is this: Donan must 

prove by a preponderance of the evidence that DER erred in finding; that his 

peti.tion was. frivolous, i.e. that it lacked seri.ous merit. The "tend to 

establish" standard in 2'5 Pa. Code §86.123(c):(2), cited by Donan~ is a test 

for rele.vance, not persuasiveness.. Ev·en if Donan's. evi.den.ce was rele·vant--
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which would mean that his application was complete--this would not mean that 

his application had serious merit (i.e. was non-frivolous)5 At the same 

time, DER's citation of the "substantial evidence" test is incorrect--that is 

a test applied by an appellate court in reviewing an administrative agency's 

findings of fact. See e.g., T.R.A.S.H •. Ltd. v. Commonwealth. DER, ___ Pa. 

Commonwealth Ct. ___ , 574 A.2d 721 (1990). The substantial evidence test has 

no application in proceedings before the Board. 

2. Effect of M;n;ng Upon Product;v;ty of Water Supply 

The main factual issue in this proceeding surrounded whether mining 

within the recharge area could have a substantial impact on the springs and 

brooks on Donan's property. Donan argues that spring no. 1 is being used as a 

"public water supply," and that it also meets the definition of a "public 

water system" as defined in the Pennsylvania Safe Drinking Water Act, 35 P.S. 

§721.3. Donan argues that the springs and brooks will be permanently and 

adversely affected if mining occurs in the petition area. Donan contends that 

the recharge areas of the springs and brooks lie within the petition area. 

Furthermore, Donan argues that surface mining within that recharge area will 

adversely affect both the chemistry and the quantity of the water in the 

springs and brooks. 

DER contends that it acted properly in dismissing as frivolous 

5 At points in its brief, DER also appears to equate an incomplete 
application with a frivolous one. We believe that this approach confuses form 
with substance. A complete application is one which satisfies the form 
requirements and is ready to be examined on its merits. To be complete, an 
application need only be accompanied by, among other things, evidence which is 
relevant. An application which passes the frivolous test, however, must be 
supported by evidence which is not only relevant, but which is sufficiently 
persuasive that the reviewer concludes that it has serious merit. This 
requires a preliminary review of the merits--the substance--of the petition. 
The distinction between the relevance and the persuasiveness of evidence may 
not always be clear in practice, but this distinction is firmly embodied in 
the law. 
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:Donan's ochacrg.es tt:lat mi·ni.ng will adversely affect a water suppl_y. Fdrst, :llJ£.R 

co!Btends that tihe term "water supply" in 52 P.S. :§1396.4e(b)(3) mlilst ,b.e 

i'mterpreted in accord with 2'5 Pa. Code §87 .119, 6 which states that the te:rm 

shaH include "aqy existing or currently desi.gnated or currently plaru!te.B 

source .of water . . . • f,or the Slilpp 1 y .of water lfo1r huma'n :consumption • 
,, 

O:ER contends that -only spring no. 1 meets thi.s definition. DER fur:tcher 

contends that the recharge area for spring no. 1 :does not encompass the ,e,ntire 

UFM petition area but, instead, i:s .confined lairge]y to Donan'·s p·ro.pe.rty .. 

'Finan y, 1DER argtJes that ther·e are s:ubstant i a 1 deposits of Hmestone i·m the 

area ,and that mining in the UFM petition area is not 1 ikely to produce a:eH:I 

:mine dr.ainage if standa·rd reclamation practi'ces are followed. 

D.ona.n .di.d not prov.e by a preponderance of the evidence that the~e is 

s:uibstantial :merit i:n hi·s claim that mi.ni,ng i\n the pet'itio:n area ".could r.e.s.uilt 

i1n a substantial loss or reduction of long-range productivity of wate.r 

l II supp y .. 52 P.S. §1396.4e(:b}(3) 

D t] th t 1 . 1 1 'f. . " +. :on an appar.en · y agrees . · a on y spr1 ng no. qua 1 1 es as a wa,~Jer 

sup,p1y;" therefore., the evide.nce r.egarding ·effects upen spring no. 2, :W.e-st 

Brook, and East :Brook is irr.elevant. 7 Li·miting •our consideration to spring 

no. 1 cre.ate.s problems in reviewing the r.echarge areas depi.cted :by Donan's 

expert witnesses Hurt Waite and Dr. Frank Vento.. This is so because neither 

expert drew a recharge area for ·spring no .. 1 standing alone. Mr. Waite'·s 

rechar.ge area included spring no. 2. .(Finding of Fact 8) Dr. Vento's 

6 ~chapter 87 ·of HER's regulatio·ns involves requirements for the surface 
mining of coal. 

7 This is not to suggest that a mine opera tar can pollute with i.mpunity 
·st·r;e·ams which .are 11ot ''.water 'suppl i·es." The Cle:an Streams ·taw bars poHuti.on 
.of t'he ".water.s of the .Commonwealth." See P.S. §'§691.1, 691..301. :However, i··n 
;ne. ': ._v. i~_e._wi:n9_ ;a t_WF:.·;M ·.petition, DER 'mu·st abide 'by >t·he languag.e .:of 52 P.:S. 
§.1396 .4e{ b)'( 3) • 
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recharge area was drawn for both springs and both brooks combined. (FOF 10) 

For this reason alone, it would be difficult for Donan to establish that his 

claim regarding the impact on a water supply has serious merit. 

While Mr. Waite's recharge area is more probative than Dr. Vento's in 

that it was only for the springs, his approach to estimating the recharge area 

has other significant flaws. Mr. Waite back-calculated the recharge area from 

the flow data on the springs and brooks supplied by Dr. Vento and Dr. Kent 

Bushnell.8 (FOF 8) This flow data was not shown to be reliable. The flow 

data was derived from "float tests" conducted by Drs. Vento and Bushnell. 

These float tests involve floating an object downstream and measuring how long 

it takes the object to travel a certain distance. A calculation is 

then performed which takes into account the velocity of the water and the 

volume of the water (arrived at by measuring the depth and width of the 

watercourse) to arrive at a flow rate. (FOF 11) However, as detailed in FOF 

13, the testimony of Drs. Vento and Bushnell contained so many inconsistencies 

that we do not accept their data as reliable. Furthermore, while Mr. Waite 

testified that he considered the geology and topography of the area, he did 

not che~ site-specific information as to soils in the area or whether there 

were other springs within the recharge area he depicted, both of which, he 

conceded, could have an effect upon his determination of the recharge area. 

8 DER's witness Milton McCommons criticized both the practice of back­
calculating a recharge area from flow data as well as the general reliability 
of "float tests" which Donan's experts conducted to arrive at the flow data. 
(T. 320) 
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To the ;extent that the recharge area for spring no. 1 JJ.euld e.xteJld 

off the Jil,er:tatn prop:erty ;i·n the ar.ea a.overed ·by the UFM petit·ion, the HdreiFi;h:crod 

that the spring could be affected :by .ac:id mine drainag.e is lessened .:by ~Ctbe 

.pne.,s:enc:e ·of 1 j,mestone in the anea . .JO The p.arti·es .di,s.put.ed both the .:p:r-es.ence 

and the .quality of the Vanport lime.st.one se:am in •the petition area. Dr. 1Vento 

testifi:ed that the Vanp.ort Hme:stone .was di.s.continuous in the :area. (L ::lR, 

3·~. Ap.pell. Exh. E) -He als.o .a-ssert.e:d that .the limestone .was ·"-cherty"--·- tha:t 

i:s, it .ha.d :a high per.c.enta:g.e of non-.buffering si.Uca within i:t,. (T. 34-3:5) 

Mr .. M.a.C.ommons .and .Mr. Taranti-no, however, testified that they had observed the 

1 imestone i:n the area and that ·it wa-s not cherty. They also stated that 

:abandoned tmine .pits t.o the north .and $O.Uth -of the site .w.er.e filled wit:h go:orl 

quaJ ity ·water . :(FOF :2:9 , JO) 

Me conclude that th.e Vanport limestone •.would :provide at 1e.ast some 

buffering .capaci~ty a,gafnst any acid mine drainage whi:ch might :be .produced by 

mining in the petition area. The isJ).pach map prepared :by .Dr .. Vento 

(Appe 11 ants 1 Exh.. E) do.es i:nd i.cate tha(t the Van port 1 Jme.stone is not .present 

in .a 11 portions of .. the pet iN on area, .p.erhaps because :p.ortions of the area 

1 ie .below the _elevation at which the l-imestone outcr.ops. (FOF 2:5). Thu·s, 

.there i .s no buffering capac i:ty i·n some are.as where, pre.sumab ly, mining could 

occur. :Howev-er, we .disagree :with Dr. Vento that the limestone .which .is 

pr~esen.t i.s ch.erty. Mr.. McCommons' testimony estab 1 i.shed that the two-foot 

9 .DER 1 s :witnesses ·Milton McCo.mmon:s and J,aseph J:arantino testified ;that t'he 
r,e.charg.e ar.e.a for the .s.prings is substantially on Don.an 's property. (T. 
330.-.336, 368, 44;5-450) It is not necess.ary for .us :to -examine their 
conclus·i.ons in detai 1 sinc.e Donan had the burden of proof, .and since .Donan 1

.S 
evid.ence r.e:gard·in,g the ··rechaq}e 1ar-e:a .cle.ar:l,y ·:falls short of meeti·ng that 
.burden • 

. 1'0 Limestone can act as a .buffer a,gainst acid mine :dra:ina,ge. (FOF 24) 
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limestone unit upon which Dr. Vento based his opinion was one of five units 

encountered in a single drill hole. (T. 341-344) Of these five units, two 

had calcium carbonate levels of 51-59% (cherty), but the other three units 

were composed of 90-92% calcium carbonate. (T. 341-344, 419-422) This 

evidence is supported by Mr. McCommons and Mr. Tarantino's testimony that they 

physically examined the limestone in the petition area and that it was not 

cherty. (T. 344, 420) 

DER brought out two additional facts which further decrease the odds 

that mining in the petition area will adversely affect spring no. 1. First, 

drill hole data from the Magnum Minerals application file indicates that there 

is no coal within portions of the petition area, which decreases the 

likelihood that any excavation will occur in these areas. (FOF 34, T. 457) 

Second, mining in parts of the petition area will be precluded by regulatory 

buffer zones surrounding property boundaries, residences, a cemetery, roads, 

and streams. (FOF 33) 

The above evidence indicates that Donan's claim of a substantial loss 

or reduction of the long-range productivity of spring no. 1 lacks serious 

merit. This is not to say that there could be no possible effect upon that 

spring. Mr. McCommons conceded that mining could cause a temporary decrease 

in quantity or an increase in sulfates in that spring; however, he denied that 

there would be a substantial, permanent effect on the spring. (FOF 32) 

Moreover, we must keep in mind that if mining is conducted and substantial 

harm is done to the spring, the mine operator can and should be held 

responsible. But in the present case we are dealing with a UFM petition--a 

mechanism which would preclude mining on property belonging to others. Before 

such a blanket preclusion can be forced upon landowners, the evidence of 

danger to a water supply must amount to more than conjecture. The 
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evidence supports DER 1
S conclusion that Donan 1

S contention regarding ha,rm to a 

water supply lacked serious merit. 

3. Effect of Mining upon Histori·cal Sites and Erid~nqered Species 1 Habitat .. 

In addition to the alleged effect mining would have on water 

resources 1 non an urges that its ,pet it ion should b.e acce:pted due to the effect 

mining could have upon a historical site--the Venango Path--and a·n endangered 

s:pecfes--the Eastern Massasauga (rattlesnake). The evidence did not estab1 js:h 

that either of these claims had serious merit. 

With regard to the Venango Path, the Pennsylv.ania Historical and 

Museum Commission placed a marker on Donan's property on August 23, 1987 

marking the site. (Bd. Exh. 2, .para. 14) The parties stipulated that any 

site of prehistoric o·r historic interest would likely be duplicated ·else,where 

along the Path. {Bd. £xh. 2, para. 16) In additio.n, to the extent the 

Venango Path exists in the petition area, it lies substantially on the Dona·n 1 s 

property. (Bd .• 'Exh. 2, para. 17) Of course, Donan can protect historical 

resources on his :property by refusing to allow mining regardless of whether 

the UFM petition is granted. In sum, we find that Donan 1 s argument that 

mfning in the petition area will "affect fragile .or historic lands in which 

such operations could result in significant harm to important histori~ . ~ •. 

values" lacks serious merit. 

Donan 1 s argument that mining could adversely affect habitat of the 

Eastern Massasauga also lacks serious merit. The only evidence on this is:sue 

was Stipulation no. 18 (Bd. Exh. 2, para. 18), which stated that the Western 

Pennsylv.ania Conservancy had surveyed a portion of the petition area and .con­

clud.ed that while some characteristics of ·suitable habitat wer.e .present, that 

habitat was minimal, and the overall 'Conditi.ons were not conduciv·e to a popula­

tion .of the Eastern Massasau.ga being present. This evidence establishes clearly 

1005 



that Oonan's argument regarding the Eastern Massasauga lacks serious merit. 

CONCLUSIONS OF LAW 

1. The Environmental Hearing Board has jurisdiction over the parties 

and subject matter of this proceeding. 

2. A party which files a petition to declare an area unsuitable for 

mining bears the burden of proving by a preponderance of the evidence that DER 

erred in rejecting its petition as frivolous. 

3. A petition is frivolous if it "lacks serious merit." 30 C.F.R. 

§769.14 

4. Donan failed to prove by a preponderance of the evidence that 

there was serious merit in his claim that mining in the petition area "could 

result in a substantial loss or reduction of long-range productivity of water 

supply." Section 4e of SMCRA, 52 P.S. §1396.4e(a)(3). 

5. Donan failed to prove by a preponderance of the evidence that 

there was serious merit in his claim that mining in the petition area will 

"affect fragile or historic lands in which such operations could result in 

significant damage to important historic, cultural, scientific and esthetic 

values and natural systems." Section 4e of SMCRA, 52 P.S. §1396.4e(a)(2). 
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ORIJ£R 

AND NOW,, this 29th day of August, 1990, it Js ordered :that th.e .ap.peail 

f·i'led by "Anderson W. nonan, <M.D .• , S·M·rley M. Donan, Edward M. Brodle., and 

JoAnne M . .Brodie at EHB Docket ·No. ~85-JOS~F is distni·ssed. 

DATED: August 29, 19.90 

cc·: .Bureau of Lit.igat·ion 
Library, Brenda Houck 

nb 

For ·the C.onnonwea'lth, · DER: 
Richard Mather, Esq. 
Regulatory .Counse 1 

For Appellant: 
:Michael J .• 'Boyle, Esq. 
Pittsburgh, P.A 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
101SOUTHSECONDSTREET 

SUITES THREE-FIVE 
HARRISBURG, PA 17101-0105 

717-787·3483 
TEL.ECOPIER 717-783-4738 

M. DIANE SMITI­
SECRETARY TO THE 8C 

K & S COAL COMPANY 

v. EHB Docket No. 86-599-M 
' 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES Issued: August 31, 1990 

A D J U D I C A T I 0 N 

By Robert D. Myers, Member 

Synopsis 

Appeals were filed by seven deep mine anthracite coal operators, 

challenging DER actions directing six of them to obtain mining permits and 

rejecting a permit application filed by the seventh because of the failure to 

secure a bond and liability insurance. Appellants maintained that DER•s 

actions are unlawful because deep mine anthracite coal operators are exempt 

from the regulations mandated by Fed. SMCRA and, instead, are governed by the 

Pennsylvania regulatory program in existence on August 3, 1977. After an 

analysis of relevant law, the Board holds that Fed. SMCRA applies to the 

surface effects of underground mining and that anthracite mines remain subject 

to the regulatory standards of Fed. SMCRA insofar as the necessity for a 

permit, a bond and liability insurance is concerned. Appellants, therefore, 
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are subject to the permit, bond and insurance requirements of Pa. SMCRA, the 

Clean Streams Law and DER•s regulations which were formulated in order to 

secure primary jurisdiction in this regulatory area. 

Procedural History 

On October 24, 1986, K&S Coal Company (K&S) filed a notice of appeal 

(86-599) from an ]nspection Report, dated September 30, 1986, and a Compliance 

Order, dated October 6, 1986, both issued by the Department of Environmental 

Resources (DER) in connection with K&s•s alleged mining activities in Zerbe 

Township,. Northumberland County. The Inspect ion Report and Camp l i ance Order, 

inter alia, (1) charged K&S with engaging in underground mining and affecting 

surface areas without a permit, and (2·) directed K&S to cease operati.ons and 

to file either a permit application or a mine closure and reclamation plan. 

Notices of Appeal from nearly identical Inspection Reports and 

Compliance Orders were filed on October 28, 1986 by Tag Coal Company (86-603), 

Twelve Vein Coal Company (86-604), M&R Coal Company (86-605), and G.B. Mining 

Company (86-606); on October 30, 1986 by Burnside Mining Company (86-611}; and 

on November 3, 1986 by Greenwood Mining (86-616)1 All of these appeals were. 

consolidated at docket number 86-599 by a Board Order dated April 18, 1988. 

In the meantime, Tracey Mining Co. (Tracey) had filed a Notice of Appeal 

(87-010) on January 5, 1987 from DER•s December 5, 1986 denial of a permit 

application and a cease order pertaining to a site in Frailey Township, 

Schuylkill County. Tracey•s appeal tracked the consolidated appeals throu·gh 

1 The Inspection Reports involved in all these appeals were dated 
September 29, September 30 or October 1, 1986. The Compliance· Orders were 
dated September 30 or October 1 ,. 1986. The sites were. located in Zerbe 
Township or Co a 1 Township, Northumberland County·. The Camp 1 i:ance: Order 
involved in 86-611 required a cessation of o~perations unt n a pendi.ng permit 
applicatio·n w11:s ap.proved. The Compliance Order involved in 86-616 referred to 
a prior Compliance Order, dated June 23, 1986, the terms of which apparently 
were ne.a.rly i·dentical to thos·e issued to the other Appella!nts. 
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the pre-hearing procedures and, on May 23, 1989, it too was consolidated with 

the others at docket number 86-599. 

A hearing scheduled to convene on December 6, 1988 was cancelled when 

the parties informed the Board that they would stipulate the facts. Joint 

Stipulations of Facts2 were filed on May 15, 1989 and an Amended Stipulation 

of Facts was filed on June 22, 1989. Appellants' brief was filed on July 7, 

1989. 

When DER's brief had not been filed after repeated extensions of 

time, the Board issued an Order dated February 6, 1990, (1) denying DER's 

fifth request for an extension, (2) directing DER to file its brief by 

February 16, 1990, and (3) warning that, if the brief was not filed by that 

date, DER would forfeit the privilege of having a brief considered. After DER 

filed a Motion for Reconsideration, the Board extended the filing date to 

March 1, 1990. DER's brief was not filed by that date. When the brief 

finally arrived on March 19, 1990, it was returned with an Order stating that 

the appeals would be adjudicated without considering a brief from DER. DER's 

April 2, 1990 request for reconsideration was denied. 

The record consists of the pleadings, the Joint Stipulations of 

Facts, the Amended Stipulation of Facts and 2 exhibits. After a full and 

complete review of the record, we make the following: 

2 One Joint Stipulation covered the then consolidated appeals and a 
separate Joint Stipulation covered Tracey's appeal, which had not yet been 
consolidated with the others. 
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Findings of Fact 

1. K&S: 

(a) is a partnership consisting of Howard Smith, Hellen Krame.r, 

Arden Kramer and·Darwin Smith, with offices at R.D. #1 Box 618, Ashland, PA 

17921; 

(b) is the owner and operator of the #10 Vein Underground 

Anthracite Coal Mine located in Zerbe Township, Northumberland County; 

(c) has conducted mining activity at the #14 Vein Mine without 

ever obtaining any type of permit from DER; and 

(d) is appealing a DER Order received on October 1, 1986 

(Jt. Stip. U4)3 

2. Tag Coal Company: 

(a) is a partnership consisting of C. Wayne Troxell , Jr. .and Cal 

Lorenz, with offices at 548 N. Market Street, Shamokin PA 17872; 

(b) is the owner and operator of the #14 Vein Underground 

Anthracite Mine located in Zerbe Township, Northumberland County; 

(c) has conducted mining activity at the #10 Vein Mine without 

ever obtaining any type of permit from DER; 

(d) has a pump discharge of water from the #14 Vein Mine which 

has never been conducted pursuant to any type of permit issued by DER; 

(e) is appealing a DER Order received on October 6, 1986; 

3 "Jt. Stip." refers to the Joint Stipulation of Facts covering the 
consolidated .appeals; "Tracey Stip." refers to the Joint Stipulation of Facts 
covering Tracey's appeal; and "Amend. Stip." refers to the Amended Stipulation 
of Fa.cts. 
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(f) received on December 5, 1986 a DER Order ceasing all 

operations at the #14 Vein Mine for Tag Coal Company's failure to comply with 

the DER Order received October 6, 19864; and 

(g) has never appealed the December 5, 1986 Order 

(Jt. Stip. ,13) 

3. Twelve Vein Coal Company: 

(a) is a sole proprietorship owned by Steve Shingara, RD 2 Box 

369, Shamokin, PA 17872; 
' 

(b) is the owner and operator of the #12 Vein Underground 

Anthracite Coal Mine and Preparation Plant located in Zerbe Township, 

Northumberland County; 

(c) has conducted mining activity at the #12 Vein Mine without 

ever obtaining any type of permit from DER; 

(d) has maintained a pump discharge from the #12 Vein Mine which 

has never been conducted pursuant to the requirements of any type of permit 

issued by DER; and 

(e) is appealing a DER Order received on September 30, 1986 

(Jt. Stip. ,9). 

4. M&R Coal Company: 

(a) is a sole proprietorship owned by Dennis Snyder, 120 Elm 

Street, Gordon, PA 17936; 

(b) is the owner and operator of the #0 Vein Underground 

Anthracite Coal Mine located in Zerbe Township, Northumberland County·; 

(c) initiated mining activity at the #0 Vein Mine without first 

obtaining any type of permit from DER; 

4 The Jt. Stip. uses the date October 16, which obviously is a 
typographical error. 
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(d;); has: ma.intatned· a' pump. ddscharge m:ft wat:er from: the #Q) Ve:tm 

Mliina which has:, r:rot been conducted pursuant to any type of permit: issued by 

na,n, •. 
ll~r· 

( eJ is appeaJi'ng a 11ER; Order rece·iived, on· September 30', .. 198:6;; and) 

(f) recei:vet!l' on September ~r, 19B7 Mi,i1nin!l Permit No. 498:5!3'!6> ifm:r, 

m:i:n i~ng' actJv i.ty·, iinc lud.i ng the pump d·i scharge o.f water, at the #fiJ Ve:i;n. M!tne' 

(J:t. Stfp. f~Hl). 

5.. G. B. Mtn,i.ng. Comp.any: 

(ia} is, a~ s.ale.· propr i etar,s,h fp owned by Mr.. Anthony Stanchtck ,, 2'Q30 

lii:oga; S:tr~t, Shamokin, IM 17872; 

(rb) is the owner and operator of the. #1 Drift Mine Operation:,. an 

um:iergr·ound: anthraeite coa.l mi·ne located: in Coa·l Townshdp·, Northumberland~ 

County;: 

fc.) intttated mintng, activity at the, #I Drift Mine w·itho:ut firrst 

obta.1n.1ng any type o.f permit from· DER; 

(d) is appealing a: OER Order received October 6, 198:6;5 and' 

(e). re-c:e·ived on September H, 1987',. Mining Permft No"·· 498613Il7 

from DER: for mi nfng·, aet.ivity at the G: •. B. Mine: 

(Jt .. St ip·. Hl) .. 

6. Burns id.e M.ining.· Company: 

(a), is a partnership consisting of Wllldam Rebuck, P'eter Rebuck:,. 

Robert Yagrer and' Terry L Wei dne.r, with offices at 86.4 We.st Holly Street, 

Shamaddn, PA t7872.; 

5 th.e J;t' •.. StiP'· u.ses a date a:ft August 27', 198'7. This is not an apparent 
ty;p.mg,raph:feaJ erro:r ,, but we are unable to understand' where' the da:te came fy;rom;. 
B:a.tb, the.· Nb:tfc.e· af Ap:peal and~ pre-hearing memorandum u:se the date October 6;,, 
1!9SlL. We have' adopted thJs date. 



(b) is the owner and operator of the Burnside Mine 8 and One Half 

Vein Underground Anthracite Coal Mine located in Coal Township, Northumberland 

County; 

(c) initiated mining activity at Burnside Mine 8 and One Half 

Vein without first obtaining any type of permit from DER; 

(d) received on March 22, 1985, a DER Order directing it to 

submit a complete application for a coal mining permit for the Burnside Mine 8 

and One Half Slope; 
' 

(e) has never appealed the March 22, 1985 Order; and 

(f) is appealing a DER Order received on September 30, 1986 

(Jt. Stip. f12) 

7. Greenwood Mining: 

(a) is a sole proprietorship owned by William Lytle with offices 

at 119 Greenwood St., Trevorton, PA 17881; 

(b) is the owner and operator of #4 Vein Underground Anthracite 

Mine in Zerbe Township; Northumberland County; 

(c) has conducted mining activity at the #4 Vein without ever 

obtaining a permit from DER; and 

(d) is appealing a DER Order received on October 6, 1986 

(Jt. Stip. ~15) 

8. Tracey: 

(a) is a sole proprietorship owned by Randy Rothermel, with a 

business address of R.O. 1, Klingerstown (Northumberland County), Pa. 17941; 

(b) is engaged in the buiness of mining anthracite coal in 

Pennsylvania by the deep mining method; 

(c) has been operating an underground anthracite coal mine in 

Frailey Township, Schuylkill County, since 1971, pursuant to Mine Drainage 
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Pe:rmi,t. No .• 547B05,. which requ:ires operations, at the site; to: comply; witth· the: 

reqJ.tfrements oJft th·e C 1 ean Streams Law, Act of June 22, 1937, P .t. 1987, as 

amendedi, 3:5: P·. s .. §691.1 et seq. (C. lean: Streams. Law'):; 

('d} submitted· to' DER on June 17',. 1985·, pursuant to a Comp;illfancEt 

Order issued on March, 19;, 1985, Underground; Mining Activ.i.ty Permit App;ri,caJtfon. 

No.. 54851327' for reauthorization of underground coal mining act iv·ity a,t the; 

sJte;: and' 

(e) is app.ealing DER' s December 5., 1:986 de.ni:al o.f its Appl!ica:t:i:On 

and OER' s Order ceasing, mining acti v.ity at the s i;te 

(Tracey· Sti.p. f5;..9&lli):. 

g:, OER is an adminfstrative department of the Commonwealth on 

Pennsylvan,ia and ha-s the responsibility and authority to. eniorce and 

adm~iin,fster, inter alia, the·requirements of the CTean: Streams Law; The Surface· 

Mining. Conservati.on and Reclamation Act, Act of May 31, 1945,, ILL. 1198, as 

amended, 52 P.A •. §§1396 .• 1 et se.g.. (PA SMCRA); The Co.al Refuse, Q,iisposa:l 

Co.ntrol Act, Act of September 24., 1968, P·.L. 1040, a.s amended, 52 P.S. §§3{)' •. 5;[ 

et seq .. (The, CoaJ Refus.e· DisposaJ and· Co.ntrol Act); se.cti.on 1'917;...A of: the. 

Admin>istrat:ive Code, Act of April 9, 1929 ,. P. L. 177, as amended, 71 P. S. 

§5:10-17 (Administrative Code); and the rules· and regulations promulgated under 

s.aid statu.tes (Jt .. Stip. ,1; Tracey Stip. Yl). 

10. Prior to August 3, 1977, an anthracite de.ep mine, such as those' 

op.e.rat.ed by AppeJilants, was permitted to, operate if it had a, Mi·ne Ora i nage, 

Permit issued, under The Clean Streams Law. With resp.ect to. D.ER' s regJJTat:ion, 

of such operation, the following was the case.: 

(;a), the reguJat.io.ns go.ve.rning: underground anthracite co.al m1in-ing; 

activ.+ties were, faund in 25, Pa. Code Chapter' 99: ln addition, all' miningi 
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activities were and are subject to those regulations found in 25 Pa. Code 

Chapters 91, 92, 93, 95, 97, 102 and 105 as are applicable to coal mining 

activities; 

(b) there was no general bonding requirement as a precondition for 

operation, either for haul roads, surface effects or otherwise; 

(c) no liability insurance was required; 

(d) the permit covered all surface discharges of water from the 

permit area, including discharges from the mine, and treatment ponds and/or 

settling ponds; 

(e) the permit covered all surface activities such as earth 

movement, and the construction of erosion and sedimentation controls and water 

treatment facilities; 

(f) an appropriate placard had to be displayed in a prominent 

place on the mine site; and 

(g) the permit application had to contain a mine sealing plan 

(Jt. Stip. ,2 & Exhibit A; Tracey Stip. ~2). 

11. Prior to August 3, 1977, and continuing until at least July 31, 

1982, all Mine Drainage Permits for underground anthracite coal mines 

contained Standard Permit Conditions (Amend. Stip. !a. & Exhibit B). 

12. On July 31, 1982, the Commonwealth of Pennsylvania was delegated 

primary jurisdiction to enforce the requirements of The Federal Surface Mining 

Control and Reclamation Act of 1977, Pub. Law. 95-87, 91 Stat., Title V 

Section 501 et ~. 30 U.S.C.A. §§1251 et ~ (Fed. SMCRA) and the 

regulations promulgated thereunder (Jt. Stip. t3); Tracey Stip. ,3). 

13. On July 31, 1982, The provisions of 25 Pa. Code Chapter 99 were 

deleted and replaced in relevant part with regulations found at 25 Pa. Code 

Chapters 86, 88 and 89 (Jt. Stip. t4). 
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14. All coal mining operations. in Pennsylvania in existence on· J;uTJf 

3\l,r 1982 which desired to remain in operation were required by DER to obtain 

mew permits camp lying with DER 's, then e~.isti<mg coa'l mi·ning· program's 
' 

requirements (Repermitting) (Jt:. Stip. !5; Tracey Sti'p. t'4). 

15. Appelrlants are small, anthracite, d·eep mi.ne, coal companife·s.,, wb.o. 

at all tfmes material hereto ha:ve· been engaged in or have sought to· conti:n:ae 

to engage in the mining of anth·racite coal by the deep mine method (Jt. Stfp. 

Hi.. By letters dated June 20 and July 28, 1986,. DER requested! Trac.ey 

to: complete its permit application by submitting proof that it had s.ecured. 

lia:bility insurance and a bond (Tra.cey Stip. UO). 

17. When Tracey failed to submit the proof re.qui.red, DER denied Us 

a•Jl)1Jli.cati.on for a permit on December 5, 1986 (Tracey Stip. U1).6 

DISCUSSION 

The basic ques.tion to be decided is whether underground anth:racite: 

mine operators are subject to IJertinent provisions of Chapters 86, 88. and a,g: 

o:f DER' s regulations at 25 Pa. Code. The parties have stipulated that 

Appe·l:lants have the burden of proof with re.spect to· the a llege·d invalidity of 

the regulations. Normally, DER would ha!Ve the burden. of p~roof, acco:rd:ing tG>· 

25 Pa. Co.de. §21.10l(b)., in all of the appeals except 87-010 where Tracey would 

have the burden relating to a pe.rm.it denial: 25 Pa·. Code §21.10l(c). Since·· 

our decJsion is not influenced. by the placemen,t of the burden, we will not 

attempt to resolve· the conflict. 

, 6: W.e have no~t adopted all of the parti.es' st ipu.lat ions; we have e·Hmi nate'dl 
those can:tajnf.ng, conclusions of law and those dealing with· extraneou.s ma,tters, 
not relevant to m.ur Adju:dication. 
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Prior to August 3, 1977 coal mining in Pennsylvania was governed 

largely by Pennsylvania statutes. On that date, Fed. SMCRA was enacted to 

accomplish a variety of purposes, including protection of the environment from 

the adverse effects of surface coal mining operations: 30 U.S.C.A. §1202. 

This statute, which imposed detailed and far-reaching requirements, provided 

for state regulation (primacy) on the basis of a state program meeting or 

exceeding the federal standards: 30 U.S.C.A. §1253. To achieve primacy, the 

Pennsylvania Legislature in 1980 adopted amendments to four statutes 
' 

regulating the mining fndustry. The two statutes pertinent to these appeals 

are the Clean Streams Law and Pa. SMCRA. The Environmental Quality Board then 

adopted comprehensive regulations which became effective on July 31, 1982 when 

the Secretary of the Interior approved the Pennsylvania program. 

Fed. SMCRA focused on "surface coal mining operations", a term 

defined in 30 U.S.C.A. §1291(28) to include "activities conducted on the 

surface of land in connection with a surface coal mine or, subject to·the 

requirements of section 1266 of this title, surface operations and surface 

impacts incident to an underground coal mine •.•. " Section 1266, in 

unmistakable language, made the surface operations and impacts of underground 

coal mining subject to the regulatory standards of the statute but required 

the Secretary of the .Interior to recognize the distinct difference between 

surface coal mining and underground coal mining in formulating regulations. 

Fed. SMCRA also recognized a difference between the mining of 

anthracite coal and the mining of other types of minerals. Apparently 

satisfied with certain aspects of state regulation of anthracite mining, 

Congress directed the Secretary of the Interior in 30 U.S.C.A. §1279 to issue 

1018 



separate regulations governing anthracite mining if such activity is ;already 

negulated by the environmental protection standards of the state where th.e 

~mines are 1 ocated.. The section goes on to provide as follows: 

Such alternative re·gulations shall adopt, in each 
ins'tance, the environmental prote.ction provisions 
of the State regulatory .program in existence on 
Aug,ust 3, 1977, in 1 ieu of sections 1265 and 1266 
of !this title. Provisions of sect'ions 1259 and 
1269 of this title are applicable except for 
sp'ecified bond 1 imits and period of revegetation 
re'spons ib i 1 i ty. A 11 other provisions of this 
chapter apply and the regulation issued by the 
Secretary of Interior for each state anthracite 
regulatory program shall so reflect: Provided. 
however, That upon amendment of a State's 
regulatory program for anthracite mining or 
regulations thereunder in force in lieu of the 
above-cited sections of this chapter, the 
Secretary shall issue such additional regulations 
as necessary to meet the purposes of this 
chapter. 

When the Pennsylvania Legislature amended the Clean Streams Law and 

Pa. SMCRA in 1980 for the purpose of obtaining primacy, it stated that, to th.e 

"full extent provided by" 30 U.S.C.A. §1279, "the surface mining of anthracite 

shall continue to be governed by the Pennsylvania law in effect on August .3, 

1977" (section 5, Act of October 10, 1980, P.L. 894; section 16, Act of 

October 10, 1980, P.L. 835). The Legislature also inserted in both statutes a 

statement that, while it is in the public interest to secure primacy, it is 

the intent of the Legislature to "preserve existing Pennsylvania law to the 

maximum extent possible" (section 6, Act of October 10, 1980, P.L. 894; 

section 17, Act of October 10, 1980, P.L. 835). 

Pursuant to provisions of Fed. SMCRA, the Secretary of the Interior 

promulgated initial regulations establishing performance standards for surfa:ce 

mining. 30 CFR Part 715 sets forth general performance standards; Part 716 

sets forth special performance standards; and Part 717 sets forth performance 
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standards for the surface effects of underground mining. 30 CFR §716.5, 

dealing with anthracite coal mines, reads as follows: 

(a) Permittees of anthraci;e surface coal mining 
and reclamation operations in those States 
where the mines are regulated by State 
environmental protection standards shall be 
subject to the environmental protection standards 
of the State regulatory program in existence on 
August 3, 1977, instead of Part 715 and Part 717 
of this chapter. 

(b) The environmental protection provisions of 
Title 25, Rules and Regulations, Part 1, 
Department of Environmental Resources, 
Commonwealth of Pennsylvania, shall apply to 
reclamation of anthracite surface coal mining and 
reclamation operations in the Commonwealth of 
Pennsylvania instead of Part 715 and Part 717 of 
this chapter. In addition, the regulations of 
the Commonwealth of Pennsylvania pertaining to 
standards for air and water quality shall apply 
instead of the regulations of Part 715 and Part 
717 of this chapter. 

(c) If a State's regulatory program or 
regulations for anthracite surface coal m1n1ng 
and reclamation operations in force at the time 
of this Act are amended, the Secretary, upon 
receipt of a notice of amendment, shall issue 
additional regulations as necessary to meet the 
purposes of this Act. 

Appellants claim that this chain of statutory and regulatory 

provisions serves to exempt them entirely from the regulatory standards 

mandated by Fed. SMCRA and to subject them to Pennsylvania regulation only to 

the same extent as they were on August 3, 1977. While that regulation 

involved a permit - a Mine Drainage Permit issued under the Clean Streams Law 

- there was no requirement for a bond or liability insurance (see Finding of 

Fact No. 10). Appellants' argument depends on an interpretation of the 

7 The definition of this term in 30 CFR §700.5 includes the surface 
effects of underground mining by incorporating the definition of "surface coal 
mining operations." 
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statutory and regulatory provisions that goes far beyond the lang.u.ag~e 

empl,oyed. 

30 u. s.c.A. §1279, quoted p.revious ly I does not represent a 'WOO les.ale 

adoption of the existing Pennsylvania program of regulation for anthracite 

mines. It embraces only the "environmental protection provisions" o·f the 

Pennsylvania program in lieu of the provisions of 30 U.S.C.A. §1265 and §12·66, 

dealing with perfo,rmance standards for surface mines and the surface effects 

of underground mines. The provisions of 30 u.s.c.A. §1259 and §1269 (dealing 

with bonds and bond forfeitures) continue to apply except for the specified 

bond amounts and the period of revegetation responsibility. Lest there be any 

doubt about its intent, Congress went on to state clearly that all other 

provisions of Fed. SMCRA apply. 

Tl:le initial regulations adopted by the Secretary of the Interi.o~r are 

similarly limited. 30 CFR §716.5(a), quoted previously, refers to the 

"environmental protection standards" of the state regulatory program inste·ad 

of Parts 715 and 717 of the regulations, dealing with performance standards 

for surface mines and the surface effects of underground mines. Subs.ection 

(b) of §716.5 adopts the "environmental protection provisions" of DER's 

reg.ulations on anthracite mine reclamation and OER's regulations on air and 

water qua 1 ity standards instead of Parts 715 and 717. 

The requirement for a mining permit, set forth in 30 U.S.C.A. §125:6; 
' 

the contents of a permit application, detailed in 30 U.S.C.A. §1257 (including 

proof of liability insurance); and the necessity for posting a bond, 

established in 30 U.S.C.A. §1259 are just a few of the statutory provisions of 

Fed. SMCRA that continue to govern the surface effects of underground 
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anthracite mining, despite the partial exemption of §1279.8 This conclusion 

is reinforced by the permanent regulations promulgated by the Secretary of the 

Interior. 30 CFR §785.11 provides as follows: 

(a) This Section applies to any person who 
conducts or intends to conduct anthrac~te surface 
coal mining and reclamation operations in 
Pennsylvania. 

(b) Each person who intends to conduct anthracite 
surface coal mining and reclamation operations in 
Pennsylvania shall apply for and obtain a permit 
in accordance with the requirements of this 
Subchapter. The following standards apply to 
applications for and issuance of permits: 

(1) In lieu of the requirements of 30 CFR 
816-817, the requirements of 30 CFR 820 shall 
apply. 

(2) All other requirements of this Chapter 
including the bonding and insurance requirements 
of 30 CFR 800.70, except the bond limits and the 
period of revegetation responsibility, to the 
extent they are required under Sections 509 or 
510 of the Act, shall apply. 

(c) If the Pennsylvania anthracite permanent 
regulatory program in effect on August 3, 1977, 
is amended with respect to environmental 
protection performance standards, the Secretary 
shall issue additional regulations necessary to 
meet the purposes of the Act. 

The "requirements of this Subchapter," as used in subsection (b) 

of the quoted regulation, refers to Subchapter G (encompassing Parts 772 

through 785) which deals primarily with the contents of permit applications. 

Parts 816 and 817, setting performance standards for surface and underground 

8 The Pennsylvania Supreme Court acknowledged this in footnote 2 of its 
Opinion in Arsenal Coal Co. v. Commonwealth, Department of Environmental 
Resources, 505 Pa. 198, 477 A.2d 1333 (1984). 

9 Defined, as noted in footnote 7, to include the surface effects of 
underground mining. 
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m~i;nes,, are? s:11pp.lan1:e:d, by P·art 820;,, peJrformance standards fo_~- P'enn-s.w·lJvafiiila~ 

alfilitrlilll!'acite min:e:s:., This la,-tter Part, fo.-lrlow:ing its' c.ounterpart i1n the: iniidJalli 

r;~u;liart:.iien\S (\3~; C:F.R: §,,ll6, •. S.)},, subd~e..t:s: amthrradte; m•i<nes; tai the: enl'iri:irre:nmef!ll'tf.atll 

pra:tecti:@ni performance standarrd:s; 01f the appre,v.~ed: Pennsy<'lva•nd,aJ pF0gram~o.. 3Qi 

C:.JrRt· §;80'(!); .. 70;,, refe-rred: to, in1 the- qua~ted reg_l:d,atfoni, p.f:'ov·iides a·-s. foll\tlw-s:.:.; 

(\a)i All of the provi:sians of tltts. Subchapte-r· 
s;ha:n apply ta b.ond'.fn:g and; insurin:g1 an:thra-.cite 
su:rifa.ce coal m,fnillil§l and; reclamail!i!en o_perattons ir!l' 
P'en!fitsylvania except that -

(!}! Speci,fi:ed~ bond~ Hmfts s:haH m:e 
de:t.ermJne.d by the regwl\ato-ry· a-utthori.ty in 
acco:rdance with app,l1icable provi:s;ion.s of 
PeJums-~lvan:iia statutes , ru les and 
regu:lattons pr.omu lgated there~:~nder., and. 
i:mp.lemen•tin.g; po lici.es of the P·enns:ylvan:ia 
Department of Envi.ronmental Resources. 

~,2) The. period of liability· fo.r 
re.SJ'0.nsfb•Hit~-. under each b.ond· shaH be 
estab:lishe.di fo-r those. operatfo:ms tn· 
acca)r.cJ!anc::e w-ith: app.l i:cab·l e- Taws of title 
State of Penn.sylv:ania, rules and 
r.~ulations pro.mulgat.ed thereunder, and. 
i•mplemen.ttny po,ltci.es of the Pernnsylvania 
Department of Er:tivkonmental Resaurees .• 

(fu;): tl·po:n amendment of the Perms.ylvan ia. pe.rmanent 
regulatory program with re.spect to specified' bond 
1: iim1tts afld· period· of revegeta~t io!il res pons Hi>d: l iity 
fa.r anthracite surface coa-l m.ini·ng andi 
re:clamat.i.on operations, an!_Y pe·r.son. enga,g:i!ng· in or 
se-eking to engage in those: operati-ons shall 
comp l:y with additfonal regulations the Secretary 
may issue as are necessary to meet the. purpose.s 
of the Act. 

' The, Sub-chapter referred .to i:n- subsection (a) is Subchapter J, consi:sting' ~:rf 

Pa~rt 80:0, s;ettirn:g! requ.irements for bonds a-nd insurance. 

([):n the basis of the forego.ing ana lysi•s, we. conclude that the sJtrface 

effects: arff· u:ril<derg;rot:uild anthracite co.a li mi•ning: i·n Pennsylvania are su,bjec:t: tQ 

tbe reg:u latary s~tand1ard.s estabH shed by fed.. SMCRA and: its regu 1 at.ions wjth· 

respect to: the nec.e·ssi·ty for (l) a mining permit, (2} a bond and (3)' Habi.Hty 
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insurance. Pennsylvania's regulatory program was deemed to measure up to the 

Fed. SMCRA standards after the Legislature adopted the 1980 amendments to the 

Clean Streams Law and Pa. SMCRA and after the Environmental Quality Board 

replaced the regulations in 25 Pa. Code Chapter 99 with those in Chapters 86, 

88 and 89. Accordingly, the permit (including Repermitting), bond and 

liability insurance requirements of the CSL, Pa. SMCRA and Chapters 86, 88 and 

89 of DER's regulations apply to the surface effects of underground anthracite 

coal mining in Pennsylvania. 

Appellants seek to dispute the applicability of other requirements 

imposed upon mine operators by DER's regulations. Since the surface effects 

of underground anthracite coal mining in Pennsylvania are regulated, as far as 

environmental protection performance standards are concerned, by the 

Pennsylvania program in existence on August 3, 1977 and any lawfully-adopted 

amendments thereto (30 CFR §716.5 and Part 820), DER's imposition of specific 

performance standards may raise legitimate issues for litigation. Such issues 

are not present in these appeals, however, since DER merely directed the 

Appellants (except Tracey) to obtain mining permits and (with respect to 

Tracey) submit proof of bonding and liability insurance.10 When Appellants 

comply with those directives and receive permits containing specific 

performance standards, the time will be ripe for litigating the precise issues 

raised by such action. 

Conclusions of Law 

1. The Board has jurisdiction over the parties and the subject matter of the 

consolidated appeals. 

10 While the amounts of the bonds and liability insurance specified by DER 
in Tracey's application conceivably could be issues in this appeal, those 
amounts were not provided to us and no specific argument was made concerning 
them. 
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2. Fed. SMCRA and its regulations imposed regulatory standards on surface 

mining and on the surface effects of underground mining. 

3. Fed. SMCRA (30 U.S.C.A. §1279) subjected the mining of anthracite coal to 

the following regulatory standards: 

(a) the environmental protection performance standards of the state where 

the mine is located; 

(b) the bonding standards of Fed. SMCRA, except for the bond limits and 

the period of revegetation responsibility; and 

(c) all other regulatory standards of Fed. SMCRA. 

4. Regulations adopted pursuant to Fed. SMCRA reflected the same approach to 

the mining of anthracite coal as the statute under which they were adopted. 

5. The federal regulations at 30 CFR §716.5 and Part 820 adopt, with respect 

to anthracite coal, the environmental protection performance standards of the 

Pennsylvania regulatory program in existence on August 3, 1977 (and approved 

revisions thereto) in lieu of the performance standards of Fed. SMCRA and its 

regulations. 

6. Although exempt from the performance standards of Fed. SMCRA, anthracite 

mine operators are subject to the Fed. SMCRA standards regarding the necessity 

for a permit, a bond and liability insurance. 

7. Since Pennsylvania obtained primacy after the adoption of the 1980 

amendments to the Clean Streams Law and Pa. SMCRA and after the adoption of 

Chapters 86, 88 and 89 of DER's regulations at 25 Pa. Code, anthracite mine 

operators are subject to the permit (including Repermitting), bond and 

liability insurance requirements established by this regulatory program. 

8. Since the DER actions forming the basis of these appeals merely directed 

Appellants to secure permits, bonds and liability insurance, those are the 

only issues to be dealt with. 
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ORDER 

AND NOW, this 31st day of August, 1990, it is ordered that the 

appeals filed by Appellants are dismissed. 

ENVIRONMENTAL HEARING BOARD 

RG?~~ 
Administrative Law Judge 
Member 

-r-..-.....~:r. F.,..}i!;?!;?J 
TERRANCE J. FITZPATRICK 
Administrative Law Judge 
Member 

~~ 
RICHARD S. EHMANN 
Administrative Law Judge 
Member 

Maxine Woelfling, Chairman, was recused and did not participate in this 
decision. 

DATED: August 31, 1990 

cc: See next page for service list. 
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EMB Docket No. 86·-599-M 
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Library: Bre~da Houck 
Harrisburg 1 iPA 
For the CoDi'ibnwealth, DER: 
;Marc A. R<oda, Esq. 
·ce·ntra 1 Region 
:For J\p,pe 11 a~lt : 
Eugene E. Dice, Esq. 
'Harris•burg., PA 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
101 SOUTH SECOND STREET 

SUITES THREE-AVE 
HARRISBURG, PA 17101.()105 

717-787-3483 
TELECOPIER 717-783-4738 

M. DIANE SMITI­
SECRETARY TO THE 8C 

PHILADELPHIA ELECTRIC COMPANY, et al. 

v. EHB Docket No. 88-309-M 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

. . 
Issued: August 31, 1990 

Robert D. Myers, Member 

Synopsis 

OPINION AND ORDER 
SUR 

REQUEST FOR ADDITIONAL EXPERT 
TESTIMONY DISCOVERY AND TO 

LIMIT EXPERT TESTIMONY 

A request for additional expert testimony discovery is granted when 

Answers to Expert Witness Interrogatories and other documents do not 

adequately pinpoint the facts and opinions about which the expert witness will 

testify. 

OPINION 

Philadelphia Electric Company (PECO) filed a Motion for Sanctions on 

October 26, 1989 because of the failure of a coalition of organizations 

(Coalition), which are both appellants and intervenors in these consolidated 

appeals, to answer Expert Witness Interrogatories. North Penn and North Wales 

Water Authorities (NP/NW), because of similar difficulties with the Coalition, 

filed a Motion on November 13, 1989 to exclude the Coalition•s expert. 

testimony. In responses to these Motions, the Coalition stated that it would 

attempt to satisfy PEco•s and NP/NW 1 s complaints by furnishing additional 

documents. As a result, the Board issued an Order, dated January 12, 1990, 
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which (1) dismissed PECO's and NP/NW's Motions, (2) directed the Coalitio.n to 

furnish the additional documents by January 25, 1990, and (3) gave PECO and 

NP/NW the option sf reque.sting additional expert Witness discovery after 

receipt of the documents. NP/NW made such a request by filing the instant 

Motion on February 9, 1990. PECO joined in the Mation on the same date. The 

Coalition answered the Motion on March 7, 1990. 

ln their Motion, NP/NW and PECO complain that the documents (1) shed 

no light on the proposed testimony of Jeannie Jenkins and (2) are ambi-guous on 

th·e proposed test iritony of Thomas Cah i 11 , Thomas Pu·nnett and Jonathan 

Phillippe. NP/NW and PECO request additional documents with respect to Jeannie 

Jenkins. With res~ect to the other three expert witnesses, they request that 

their testimony be limited to the facts and opinions set forth in certain 

specified documents. In its Answer, the Coalition simply maintains that 

NP/NW's and PECO's requests regarding Cahill, Punnett and Phillippe are at 

variance with the Board's January 12, 1990 Order and should be denied for that 

reason. No mention is made of Jeannie Jenkins. 

Before entering upon a hearing in a case where technical and 

scientific evidence will be critical, all parties are entitled to be on an 

equal footing with respect to expert witness discovery. For reasons best 

known to themselves, some litigants attempt to thwart efforts of other parties 

seeking to establish the basis and parameters of expert opinions. These 

attempts can be nullified by allowing additional discovery, pursuant to Pa: 

R.C.P. 4003.5(a)(2). That is appropriate in this case. 

ORDER 

AND NOW, this 31st day of August, 1990, it is ordered as follows: 

1. Within thirty (30) days after the date of this Order, the 

Coalition shall provide full and complete answers to NP/NW's Expert Witness 
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. Interrogatories, to be signed by Jeannie Jenkins, or, in the alternative, 

shall provide an expert report prepared by her. 

2. Within fifteen (15) days after the date of this Order, the 

Coalition shall confirm in writing that -

(a) Thomas Cahill's testimony will be limited to the facts and 

opinions regarding phosphorus which are set forth in documents EDF 21, 24 and 

123 previously produced by the Coalition; 

(b) Thomas Punnett•s testimony will be limited to the facts and 

opinions regarding heavy metals which are set forth in document EDF 133 

previously produced by the Coalition; and 

(c) Jonathan Phillippe's testimony will be limited to the facts 

and opinions regarding turbidity which are set forth in document EDF 151 

previously produced by the Coalition. 

3. If the Coalition is unable to confirm any of the limits of 

testimony set forth in paragraph 2, it shall, within the same time limits, 

furnish such other documents and reports or Answers to Expert Witness 

Interrogatories, signed by the expert, that contain facts and opinions about 

which such expert will testify. 

4. Failure of the Coalition to comply with the terms of this Order 

will result in the imposition of sanctions. Such sanctions could include an 

Order limiting or prohibiting entirely the testimony of such expert. 
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ROBERT D. MYERS 
Administrative Law Judge 
Member 



DATED: August 31, 1990 

cc: Bureau of Litigation 
Library: Brenda Houck 
Harrisburg, PA 

sb 

For the Conmonwealth, DER: 
Janice V. Quimby-Fox, Esq. 
Eastern Region 
For Philadelphia Electric Company: 
Bernard Chanin, Esq. 
William G. Frey, Esq. 
WOLF, BLOCK, SCHORR & SOLIS-COHEN 
Philadelphia, PA 
For North Penn/North Wales Water Authorities: 
Jeremiah J. Cardamone, Esq. 
Ann Thornburg Weis, Esq. 
TIMONEY, KNOX, HASSON & WEAND 
Fort Washington, PA 
For the Environmental Organizations: 
Robert J. Sugarman, Esq. 
SUGARMAN & ASSOCIATES 
Philadelphia, PA 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
101 SOUTH SECOND STREET 

SUITES THREE-FIVE 
HARRISBURG, PA 17101.()105 

717-787-3483 
TELECOPIER 717-783-4738 

M. DIANE SMITI­
SECRETARV TO THE BC 

PHILADELPHIA ELECTRIC COMPANY, et al. EHB Docket No. 88-309-M 

v. • • 

COMMONWEALTH OF PENNSYLVANIA : 
DEPARTMENT OF ENVIRONMENTAL RESOURCES, et al.: Issued: August 31, 1990 

OPINION AND ORDER SUR 
JOINT MOTION FOR PARTIAL SUMMARY JUDGMENT 

By Robert D. Myers, Member 

Svnopsb 

Partial summary judgment is entered against a coalition of organiza­

tions challenging NPDES permits on several issues that are not relevant to the 

issuance of the permits. Summary judgment is denied with respect to several 

issues that are relevant and were adequately defined. Although two of the 

issues were not raised specifically in the Notice of Appeal, the coalition 

reserved the right to amend and has alleged that discovery was necessary to 

frame the issues. 

OPINION 

These consolidated appeals involve National Pollution Discharge 

Elimination System (NPDES) permits issued by the Department of Environmental 

Resources (DER) on July 14, 1988, to Philadelphia Electric Company (PECO), 

Industrial Permit No. PA-0052221, and to North Penn-North Wales Authorities 
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(NP/NW), Industrial Permit No. PA-0054909.1 App.eals were fHed by the 

permittees (docketed at 88-309 and 88-312, respectively), by N'eshaminy Water 

Resources Authority (NWRA) (docketed at 88-311) J arul by a coaHti:oo of 

organizations (Cbalition) (docketed at 88-314 and 88-315). The appe·als .we,re 

consolidated at 88-309 on February 15, 1989, anC:I each of the various 

appellants was permitted to interve.ne in the .appeals to which i.t was not 

otherwise a party.2 NWRA 1 s appeal originally ddcketed at 88-lll was 

dismissed on Matt• 23, 1990. 

On Aprii 27, 1990, PECO and NP/NW filed a Joint Motion for Partial 

Summary Judgment c>r, in the Alternative, to Limit Issues as to Appeals Filed 

by the Environmenta 1 Organizations (Joi.nt Motion). DER filed a Response, 

joining in the Joint Motion, on May 24, 1990. The Coalition filed an .Answer 

on May 31, 1990, and a supplement on July 9, 1990. 

The Joint Motion attacks a number of issues raised in the Coalition•s 

pre-hearing .memorandum. 

Turbfdity 

While the Coalition•s Notice of Appeal is somewhat ambiguous, it does 

raise a turbidity issue. The only relevant turbidity issue, howeve·r, pertains 

to the turbidity of the discharge water itself. Turbidity that may be created 

in the receiving streams is not a relevant issue and will not be considered. 

1 These permits are integral parts of the Point Pleasant Water Diversion 
Project and relate to the discharges of Delaware River water into the East 
Branch Perkiomen Creek and into the North Branch Neshaminy Creek, 
respectively. 

2 Some of the organizations making up the Coalition were dismissed or 
limited in their participation because of lack of standing: 1989 EHB 678. 
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Alternatives 

The Coalition argues that DER was required to consider alternatives 

in processing the NPDES permits, but offers no statutory or court citations to 

support the point. We are unaware of any such requirement and, accordingly, 

decline to hear testimony on this issue. 

Intake Placement 

The placement of a cooling water intake structure is a relevant 

issue, under §316(b) of the Clean Water Act, 33 U.S.C.A. §1326(b), only with 

respect to NPDES Permit No. PA-0051926, issued to PECO on September 17, 1984, 

and relating to a discharge from the Limerick Nuclear Generating Station to 

the Schuylkill River. An appeal from this issuance was taken by Del-AWARE 

Unlimited, Inc., a member of the Coalition, and is pending before the Board at 

docket number 84-361. Further action on the appeal has been deferred until 

the character of the East Branch Perkiomen Creek (with the diversion water in 

it) can be determined: 1986 EHB 221. Since the issue bears no connection to 

the NPDES permits involved in these consolidated appeals, it will not be 

considered here. 

Wasteload in the Receiving Streams 

follows: 

The Coalition has framed this issue in its pre-hearing memorandum, as 

The Department [DER] failed to consider and 
address the impact of increased water use as a 
result of the diversion project on the waste load 
in the receiving streams. 

The Coalition argues that this alleged secondary effect is relevant because of 

DER's supposed duty to consider alternatives. As already noted, there is no 

such duty on DER with respect to these permits. Consequently, we will not 

hear evidence on this issue. 
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Failure to Coordi.nate 

This is: sue raises DER' s a 11 eged fa i 1 ure to "coordinate and 

cofllliiUnicate" wttfii·n its various subdivi·sions dutitlg the processing of these 

permits.. The CO'~tlition cites no statutory or judicial authority imposing such 

a duty on DER: a:nd it has been he 1 d that there iS no such duty: De 1-AWARE 

Unlimited, Inc. v. Commonwealth, Department of Environmental Resources, 96 

Pa.CIIftllth,. 361, 508 A.2d 348 (1986) at 356. Accordingly, we will not consider· 

this objection. 

Orqani.c Compounds. Cadmium and Chromium. and Temperature 

These issues are relevant and have been adequately stated (although 

the inclusion of organic compounds in the section entitled Heavy Metals is 

confusing. Two of the issues were not raised specifically in the Notice of 

Appea 1 ; but the Co a 1 it ion reserved the right to amend and has a 11 eged that 

discovery was necessary to refine these issues. Consequently, we will 

consider them.3 

0 R D E R 

AND NOW, this 31st day of August, 1990, it is ordered as follows: 

1) The Joint Motion for Partial Summary Judgment, filed by PECO and 

NP/NW on April 27, 1990, is granted in part and denied in part in accordance 

with the foregojng Opinion. 

3 Because of the manner in which we have disposed of the issues in the 
foregoing Opinion, we find it unnecessary to rule on other arguments raised by 
the parties, including issue preclusion. 
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2) Summary judgment is entered against the Coalition on the follow­

ing issues: Alternatives; Intake Placement; Wasteload in the Receiving 

Streams; and Failure to Coordinate. 

ENVIRONMENTAL HEARING BOARD 

ROBE~~ 
Administrative Law Judge 
Member 

..,-.,.......,.:r. F.A~,L 
TERRANCE J. FITZPATRICK 
Administrative Law Judge 
Member 

RICHARD S. EHMANN 
Administrative Law Judge 
Member 

. 
A inistrative Law Judge 
Member 

Board Chairman Maxine Woelfling did not participate in this decision. 

DATED: August 31, 1990 

cc: See following page. 
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R:ob.er.t. Ji. Sug;a~rman, Es:CiJf· 
SI:JGARMAN: &: A'SSOCIATES 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
101 SOUTH SECOND STREET 

SUITES THREE-FIVE 
HARRISBURG, PA 17101.0105 

717-787-3483 

TELECOPIER 717·783-4738 

PALISADES RESIDENTS IN DEFENSE DF THE 
ENVIRONMENT ("PRIDE"} 

M. DIANE SMITI­
SECRETARY TO THE 80 

v. EHB Docket No. 86-366-W 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES Issued: September 5, 1990 

A D J U D I C A T I 0 N 

By Maxine Woelfling, Chairman 

Synopsis 

The Department of Environmental Resources' (DER) summary rejection 

of a petition to designate a 900-acre tract as unsuitable for mining under 

§4(b) of the Non-Coal Surface Mining Conservation and Reclamation Act, the Act 

of December 19, 1984, P.L. 1093, No. 219, as amended, 52 P.S. §3304(b) 

("NSMCRA"), must be sustained where there is no evidence to support the 

possibility of incidental extraction of coal during surface mining of other 

non-coal minerals on this tract. 

Background 

By letter dated June 27, 1986, Ernest F. GiDvannitti, the Director 

of DER's Bureau of Mining and Reclamation, wrote to Palisades Residents in 

Defense of the Environment (PRIDE) advising it that its petition to designate 

a 900-acre tract in Nockamixon and Tinicum Townships in Bucks County as 
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unsuitable for the surface mining of argillite,! a non-coal mineral, was 

being rejected, pursuant to 25 Pa.Code §86.124(a), because of the lack of coal 

reserves beneath the tract. DER's letter advised PRIDE that it could appeal 

that decision to this Board. PRIDE's appeal was filed with us on July 28, 

1986. 

Thereafter, both sides engaged in discovery. 

On November 17, 1986, PRIDE filed its pre-hearing memorandum with 

us. DER then sought and. received from us an Order, dated December 3, 1986, 

which extended the deadline for DER to file its pre-hearing memorandum because 

DER indicated it would shortly file a motion for summary judgment in the case. 

Our Order directed that DER had to file any such motion by January 29, 1987. 

On January 8, 1987, DER fi.led a Motion for Sanctions and an 

Extension of Time~ This motion sought both a de lay in the deadline for fi 1 ing 

a DER motion for summary judgment, because of PRIDE's failure to file timely 

responses to DER's Requests for Admissions, and an Order deeming each DER 

Request for an Admission by PRIDE as admitted by PRIDE. PRIDE responded, 

opposing DER's Motion. By Order dated February 6, 1987, we gave DER an 

exte.nsion of the deadline for filing its motion for· summary judgment and set a 

deadline for PRIDE's response to. the Request for Admissions. PRIDE filed 

.nearly timely response.s to DER's Request for Admissions and, on March 16, 

1987, DER filed its Motion for Summary Judgme.nt, to which PRIDE responded on 

April 6, 1987. 

By an Opinion and Order dated January 19,. 1988, Board Cha.irman 

Woe lf ling, denied DER' s Motion for Summary Judgment because there rema.ined. a 

1 Webster's N;inth New Colleg;i:ate D·icttonary (1984) defines arg·illite as '"a 
compact argHlaceous rock differing from shale in be·ing cemented by silica and 
differing: from slate in: havi .. ng no slaty cleavage.', "Argillaceous" is, i;n 
turn, defined as "of, or relating to, or containing clay or clay minerals."· 



dispute between the parties over a material fact, i.e., the presence of coal 

in the area covered by PRIDE's Petition. Thereafter, DER filed its 

pre-hearing memorandum. 

On July 7, 1989, there was a hearing on the merits of this appeal 

before Board Chairman Woelfling, the parties having filed their Stipulations 

with us on July 3, 1989. At the hearing on the merits, the attorneys for both 

parties agreed that the only issue which remained as of that date was whether 

"there can be incidental extraction of coal within the area of the Petition." 
' 

(T-4)2 

On July 28, 1989, after we had received a transcript of these 

hearings, we issued an Order directing the filing of post-hearing briefs of 

the two parties. After granting PRIDE an extension of time to prepare its 

brief, we received post-hearing briefs from both parties. 

Having made a full and complete review of the record, we make the 

following findings of fact. 

FINDINGS OF FACT 

1. The Appellant is PRID~, a citizens group with an address of 

Bunker Hill and Tabor Roads, Ottsville, PA 18942. (PRIDE's Notice of Appeal) 

2. The appellee is DER, the executive agency of the Commonwealth of 

Pennsylvania vested with the duty and authority to administer the Surface 

Mining Conservation and Reclamation Act, the Act of May 31, 1945, P.L. 1198, 

as amended, 52 P.S. §1396.1 et ~ (SMCRA); NSMCRA; and the rules and 

regulations promulgated pursuant thereto by the Environmental Quality Board. 

2T-___ in this adjudication is a reference to a page number in the hearing 
transcript. Stip. No. ___ is a reference to a paragraph in the parties' joint 
stipulation filed with us on July 3, 1989. A-__ is a reference to a document 
introduced into the record by· PRIDE and C- is a reference to documents 
introduced by DER. 
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3. On Jun.e 5, 1986, PRIDE filed a Petition with DER seekitlg a DER 

designation that a 900-acre area located in Tinicum and Nockamixon Townshtfls, 

Bucks Cotnlty, was unsuitable fo~r surface mining. (Stip .. No. 1) 

4. Jane Earle (Earle), a water pollution biologist in DER's Bureau 

of Mining and Reclamation, condu·cted DER's preliminary review of the 

application. (Stip. No. 2, T-74-75} 

5. Earle's review consisted of consulting with DER geologists 

Milton McCommons and Thomas Whitcomb, reviewing permits for surface mines in 

Bucks County, and reviewing the professional geological literature for rock 

formations in Bucks County. (T-76-77) 

6. Based on her research, Ms. Earle recommend.ed rejection of 

PRIDE's Petition. (T-80-81) 

7. As a result of Earle's review, DER returned PRIDE's Petition as. 

frivolous. (Stip. No. 3) 

8. By letter dated June 27, 1986, and signed by Ernest F. 

Giovannitti, the Director of the Bureau of Mining and Reclamation, DER 

returned PRIDE's Petition for the reason that the area which PRIDE sought to 

have declared unsuitable for surface mining contained no identified coal 

reserves. (Stip~ No. 4) 

9. Thomas Whitcomb has a Bachelor of Science in geology which he 

received in 1970 from Dickinson College. He has worked as a geologist in DER 

and its predecessor (the Department of Mines and Mineral Industries) for 

nineteen years. (T-84) 

10. From 1970 through 1978, Whitcomb was involved in geology on 

DER's behalf as it pertained to coal mining, and from 1979 to the present, he 

has worked as a geologist for DER as to mining sites for minerals other than 

coal. (T-85-87) 
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11. Whitcomb has done geological work for DER on a number of surface 

mine sites in Bucks County. (T-87) 

12. PRIDE's Petition was the first seeking designation of an area 

outside the coal fields as unsuitable for mining. (T-89) 

13. DER is ~naware of any coal seams in Bucks County and has issued 

no permits for coal mines in Bucks County. (T-89) 

14. The surface mining which occurs in Bucks County is limited to 

mining for argillite, diabase, sand and gravel. (T-90) 

15. The main geologic formation in Bucks County is the Lockatong, 

and there is no known coal within the Lockatong formation in Pennsylvania. 

(T-90-91) 

16. The Lockatong formation is one of three formations in the 

Newark/Gettysburg Triassic Basin. This is the largest Triassic Basin in North 

America and these formations are rocks with continental origins. (T~8) 

17. If there were coal in Bucks County, it would outcrop somewhere, 

and there is no documentation of coal outcrops in the County. (T-92) 

18. Whitcomb has visited an argillite quarry owned by Bucks County 

Crushed Stone which is adjacent to the tract covered by the ~etition. (T-93-95) 

Whitcomb sampled the dark seam in that quarry, but it was calcareous. 

(T-93-94) 

19. The book titled Groundwater Resources of Bucks County, Pennsyl­

vania makes no mention of coal in Bucks county. (T-98) 

20. The geologic map prepared by DER's Bureau of Topographic and 

Geologic Survey shows no coal in Bucks County. (T-96-97) 

21. The only report of coal in this area is an 1891 paper by J. P. 

Lesley in the "Proceedings of the American Philosophical Sodiety"; Lesley's 

report says that when a two-thousand-foot-deep hole was drilled seeking oil 
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and gas deposits, a nine-foot-thick seam of anthracite coal was found at a 

de:pth of 1569 feet be low the surface. (A-2) 

22. As Whitcomb reads Lesley's r.eport, he beHeves Lesley also 

doubts the coal is present. Whitcomb concludes that Lesley was not pr~esent 

when the hole was drilled and did not personally do an analysis of the drill 

cuttings identified as coa 1. (T -100-102) 

23. Even if the anthradte coal mentio;ned by Lesley is pores.ent, it 

is be low the argn 1 ite, so it wi 11 not be removed incide.nta l to mining the 

argillite because the quarry is only 200-250 feet deep. (T-102) 

24. Carbonaceous materials in the Lockatong formation are unifonnly 

very small. While some carbon may be in thefo.rmation, carbon is found 

everywhere, and this does not mean there is coal present. (T-110) 

25. Tbe United States Geologic Survey (USGS) Bulletin 828 re'ports 

that the strata in the Dark Hollow area of Bucks County was prospected for 

coal, but coal was not found there. (T-109) 

26. The references in early g·eologic literature to coal in the 

Lockatong formation are not withi.n the 900-acre area encompassed by the 

Petition, but lie a distance from it. Moreover, one cannot rely upon the 

referenc·es without verifying the presence of coal today, since these 

literature references fail to say how the existence of coal was established. 

(T -111-115) 

27. A more detailed 1955 survey of Bucks County's geology does not 

support the early reports to the USGS of coal found in Bucks County. 

(T -112-113) 

28. PRIDE's sole witness was John K. Adams, who has a Bachelor's 

degree, Master's degree and Ph.D. in geology. Adams has beeA teaching., 

consulting, and doing research in this field for 31 years. (T-7) 
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29. Adams has been to the Petition area on three or four occasions, 

and while he has not done any extensive work there, he is familiar with the 

geologic aspects of the area. (T-10) 

30. Adams believes that conditions in some parts of the Petition 

area are consistent with geologic conditions which would lead to the presence 

of coa 1. (T -15) 

31. Adams• review of geologic literature shows reports of 

carbonaceous shales in the Dark Hollow area and coal, but not mineable amounts 

of it, in the Lockatong formatio·n. (T-20) 

32. There was no evidence offered to the Board that Dark Hollow was 

within the Petition area. 

33. Based on Lesley•s report, Adams believes that it is possible 

that coal lies beneath the surface of the 900-acre tract. (T-29-30, 38, 49 

and 50) 

34. The depth of the coal reported by Lesley would change based upon 

the orientation of the plane of this bed of coal, with the result that in an 

up-dip situation, the coal bed might get shallower. (T-37-40) 

35. Adams has not located any coal within the Petition area. 

(T-41-42) 

36. Adams admits that Lesley•s mention of this nine-foot-thick seam 

of coal is unique in geologic literature, there is no other such seam reported 

in any of the Lockatong formation, and some literature does not mention coal 

in this area at all. (T-43-46) 

37. When geologic literature fails to mention coal, it is because it 

is not there or because it is not there to any degree. (T-46) 
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38. Adams has never observed any coal in .Bucks County, but he has 

siren carbonaceous shales; however, he cautions that one cannot conclude coal 

exists iin this area just because the S'ha les exist there. '(T -'68--69') 

39. Adams was not awa·re of any coal mimes in Bucks County, and he 

has never seen coal in the s.everal quarries he has visited. (T-49-50) 

40. Adams recognizes that there are several serious problems with 

scientific reliance on Lesley's report of coal. (T-54-63) 

41. If it were not for Les ley• s report, Adams would not bel iev;e 

there is coal within the Petition area. (T-65) 

42. Adams could form no opinion as to either the extent of the coal 

or its depth within the Petition area. (T-65) 

DISCUSSION 

The first issue to confront us in our review of DER's return of 

PRIDE's Petition is which party bears the burden of proof. 25 Pa.Code §21.101 

does not specifically address appeals of the type before us here; however, 

this ca·se is most akin to those where DER denies a permit and the applicant 

appeals. In those cases, §21.101{c)(l) places the burden on the applicant. 

Moreover, §21.101(a) also provides that the burden of ·proof generally is on 

the party asserting the affirmative. Here, PRIDE is asserting its right to 

have the Petition considered by DER, and is, thus, asserting the affirmative. 

Accordingly, under both theories, we hold that PRIDE has the burden of proof 

to demonstrate that DER abused its discretion in returning Pride's Petition as 

frivolous. 

The next question for us is what is it that PRIDE must show. This 

question was answered in our Opinion and Order sur 'Motion for Summary 
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Judgment.3 There we said: 

P.R.I.D.E.'s Petition was filed pursuant to 
Section 4.5 of the Surface Mining Conservation 
and Reclamation Act, the Act of May 31, 1945, 
P.L. 1198, as amended, 52 P.S. §1396.4e. The 
Noncoal Surface Mining Conservation and 
Reclamation Act, the Act of December 19, 1984, 
P.L. 1093, as amended, 52 P.S. 3301 et seq. 
(Noncoal Act) generally superseded the SMCRA as 
it applied to surface mining of minerals other 
than bituminous or anthracite coal. But, Section 
4 of the Noncoal Act provides: · 

(a) General rule.--Except as pro­
vided in subsection (b), all surface 
mining operations where the extraction 
of coal is incidental to the extraction 
of minerals and where the coal extracted 
does not exceed 16 2/3% of the tonnage 
of materials removed for purposes of 
commercial use or sale shall be subject 
to this act and shall not be subject to 
the act of May 31, 1945 (P.L. 1198, No. 
418), known as the Surface Mining 
Conservation and Reclamation Act. For 
purposes of this section, coal 
extraction shall be incidental when the 
coal is geologically located above the 
mineral to be mined and is extracted in 
order to mine that mineral. 

(b) Certain provisions of Surface 
Mining Conservation and Reclamation Act 
applicable.--All surface mining 
operations where the extraction of coal 
is incidental to the extraction of 
minerals and where the coal extracted 
does not exceed 16 2/3% of the tonnage 
of materials removed for purposes of 
commercial use or sale shall be subject 
to section 4.5(a) to (g), inclusive, of 
the Surface Mining Conservation and 
Reclamation Act. 

(emphasis added) 

These provisions make the areas unsuitable 
provision of the SMCRA applicable to non-coal 
surface mining where there will be incidental 
extraction of coal. 

3This opinion is reported as PRIDE v. DER, 1988 EHB 8. 
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We then went on to deny DER's Motion because of the material factual dispute 

introduced by PRIDE in response to DER's Motion. This factual dispute was 

created through an affidavit by Dr. Adams which raised the possibility that 

there was coal located geologically above the minerals (argillite) to be mined 

in the 900-acre area. Thus, at the hearing, the attorneys for both parties 

agreed this was the only remaining issue. (T-4) 

Unfortunately, from PRIDE's perspective, the evidence it offered was 

insufficient to establish that there is any coal which will be disturbed by 

the surface mining of this tract. Indeed, except for one piece of historic 

evidence, there is no evidence to support the idea that there is any coal, 

even below the argillite, on this tract. 

Adams' testimony was inconclusive as to coal on this tract. Adams 

looked at carbonaceous shales, but he conceded that these shales also exist 

where no coal is present. He testified he knows of no coal mines in Bucks 

County and he has never observed any coal in the walls of the several area 

quarries which he has visited. Adams testified on cross-examination that, but 

for the 1891 report by Lesley, he would not believe that there was any coal in 

the Petition area. He also said he could not render an opinion as to the 

extent of any coal in this Petition area or the depth it might be from the 

surface. Importantly, Adams also conceded some serious problems with reliance 

on Lesley's report to show coal in the area and then went on to admit Lesley's 

mention of the alleged nine-foot-thick seam of anthracite was unique in 

geologic literature. 

Clearly, this testimony does not rise to the point where it meets the 

burden of proof, even if it were not rebutted. Whitcomb's rebuttal testimony 

on DER's behalf effectively seals the Petition's fate. While Adams has worked 

as a geologist for 31 years, Whitcomb has worked in the field for 19 years, 
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and, thus, is hardly a novice. Furthermore, Whitcomb has extensive experience 

with both coal and non-coal mining in Pennsylvania. He testified that DER is 

unaware of any coal seams in Bucks County and has not issued any permits for 

coal mines in the County. He has seen no outcrops of coal in the County and 

knows of no documentation of coal outcrops. Whitcomb has visited the 

argillite quarry located adjacent to the Petition area and has sampled the 

dark seam of material found in the quarry wall, but it was calcareous and not 

. coal. According to Whitcomb, modern geologic literature makes no mention of 

coal in the Lockatong formation within Pennsylvania.· 

Both sides concede the only real indication of coal in this area is 

Lesley's 1891 report. This report, if it is to be believed despite its 

problems and the concerns with it raised by Whitcomb, places the coal at a 

depth of 1569 feet, while the quarry depth is only between 200 and 250 feet. 

Thus, even if we were to take Lesley's report as unquestionable, we would 

still be left with the coal being located over 1250 feet below the bottom of 

the quarry. Such coql could not be said to be likely to be removed 

incidentally during the course of the non-coal surface mining activity. 

Accordingly, we must hold that on this issue, conceded by PRIDE to be 

the sole issue, PRIDE has not met its burden of proof. Indeed, the evidence 

establishes that there is no coal located between the argillite and the 

surface. This being the case, DER's return of the Petition as frivolous was 

not an abuse of discretion and we sustain DER's decision. 

CONCLUSIONS OF LAW 

1. This Board has jurisdiction over the parties and the subject _ 

matter of this appeal. 

2. PRIDE bears the burden of proof as to the existence of coal 

within its Petition area. 
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3\.. Sect ion, 4(h) of the: NSMCRA allows: a party to petition: to' nave an 

area: des ignate'di as unsu ita,fu,le for surface mining only where ther.e is coal 

allrove: the m:fO\n:-caaJ miner·a 1! whidt wi>H be rem'ited i:ncide·ratal! to th:e mriin:itm>Q? o:f 

the Gl>th:eyt m:ineral. 

4. Under 25 Pa.Code ~8~i.124(a) 1 DER: ma1y return the Petiti,on to the 

petHion.i:ng party if it fails to show that there is coal which will be remove:d1 

fndden,taJ to the m~tning· of other· mJnerals. 

5. PRUlE has failed to offer sufficient evidence to show the. 

existence of coa.l withi.n the Petit ton area: which wou Td be removed i:ncidental 

to· a:rgi: T 1 tte quar.rytmg. 

6. DER' s. return of PRIDE's Pet i.tion as frivolous was not an abuse of 

discretion. 

0 R D E R 

AND NOW 1 this 5th day of September 1 1990 1 it is ordered that PRIDE's 

appeal is dismissed and DER's rejection of PRIDE's Petition to designate a 

tract as unsuitablie for mining is sustained. 
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(Consolidated) 
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DEPARTMENT OF ENVIRONMENTAL RESOURCES Issued: September 5, 1990 

OPINION AND ORDER SUR 
CROSS-MOTIONS FOR SUMMARY JUDGMENT 

By Maxine Woelfling, Chairman 

Synopsis 

The Board grants Appellant's motion for summary judgment and denies 

the Department of Environmental Resources• (Department) motion for summary 

judgment in appeals of the Department's directive to Appellant to submit 

acceptable substitute collateral under a collateral bond submitted as a 

condition of obtaining a hazardous waste transporter's license. The 

Department cannot hold a transporter liable under his transporter's bond for 

violations of the Solid Waste Management Act (SWMA), the Act of July 7, 1980, 

P.L. 380, as amended, 35 P.S. §6018.101 et seq., which were unrelated to his 

duties and responsibilities as a transporter. Consequently, the Department's 

directive to the transporter to submit acceptable substitute collateral was an 

abuse of discretion. 

OPINION 

This matter was initiated by the December 11, 1986, filing of a 

notice of appeal by William Fiore, t/d/b/a Municipal and Industrial Disposal 
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Company '(Fiore), seeking review of a November 17, 1986, Department letter, 

whkh stated: 

We have been notified by Equibank that Letter 
of Credit No. 1261 will be cancelled effective 
February 10 1 1987. Section 505(e) of the Solid 
Waste Management Act ( 35 P. S.. 505(e)) and the 
Collateral Bond agreement authorize the Depart­
mel!lt to withhold the bond for failure to comply 
with any order of the Department. 

Since Municipal and Industrial ;Disposal 
Company has failed to comply with the consent 
order and agre.ement dated January 25, 1983, you 
af1e hereby advised to reinstate the subject 
Letter of Credit or provide an acceptable 
substitute Letter of Credit by December 14, 1986 
or the Department will draw upon the subject 
Letter of Credit issued by Equibank and convert 
it into a cash collateral bond in accordance with 
the terms of this letter of credit. 

The collateral 'bond was 'Submitted by Fiore as part of the requirements under 

§.505( e) of the SWMA for obtaining a license to transport hazardous ·waste. This 

appeal was docketed at Docket No. 86-665-W. 

On December 7, 1987, Fiore filed a notice of appeal seeki.ng review :of 

the Department's November 23, 1987, letter, which stated: 

We have been notified by Equibank that Letter 
of Credit No. 1261 wil 1 be cancelled effective 
February 10, 1988. This letter of credit was 
part of the collateral bond submitted to o'bta in 
your company's hazardous waste transporter 
license. Section 505(e) of the Solid Waste 
Management Act requires that liability under the 
bond shall be for the duration of the license and 
for a period of one year after the expiration or 
voluntary termination of the license. 'This one 
ye.ar period of liability shall include, and shall 
be automatically ·ex.tended for such additional 
time during which administrative or le·gal 
proceedings are pending involving a violation by 
the t:ransporter of the Act or the rules and 
regulations promulgated thereunder, or the terms 
and conditions of the license to transport 
hazardous wa·ste, or an order of the Department. ' 
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Municipal and Industrial Disposal Company is 
hereby advised to reinstate the subject Letter of 
Credit or provide an acceptable substitute Letter 
of Credit by December 23, 1987 or the Department 
will draw upon the subject Letter of Credit 
issued by Equibank and convert it into a cash 
collateral bond in accordance with the terms of 
this Letter of Credit. 

This appeal was docketed at Docket No. 87-499-W. 

By Board order dated June 8, 1988, the two appeals were consolidated 

at Docket No. 86-665-W. 

On October 31, 1989, Fiore filed a motion for summary judgment 

contending that the Department is barred from holding the bond, threatening to 

draw on the letter of credit, or ordering him to provide alternative 

collateral because liability on the bond was terminated. Specifically, Fiore 

argues that under the SWMA liability under the bond terminated one year after 

license expiration, or on July 7, 1985, and thereafter, the Department had no 

right to threaten Fiore and Equibank with a draw on the letter of credit. In 

addition, Fiore alleges that because the bond clearly states as its purpose, 

"Bond for the Transportation of Hazardous Waste" it was not intended to secure 

liability for non-transporter related violations of the SWMA. Fiore also 

contends that the bond language specifying that the bond guarantees compliance 

with all aspects of the SWMA is an "ambiguity in the written contract" which 

must be construed against the Department. 

On November 22, 1989, the Department responded to Fiore's motion with 

a cross-motion for summary judgment. The Department asserts that §505(e) of 

the SWMA and the language of the bond instrument itself condition the bond 

upon compliance with all provisions of the SWMA and not just those related to 

transporters and that, even if the collateral bond instrument is ambiguous on 

this point, the ambiguity should be construed against the obligor (Fiore). 

The Department then argues that since Fiore's transporter bond was conditioned 
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upon his compliance with all provisions of the SWMA and since Fiore failed to 

comply with a January 25, 1983, Consent Order and Agreement (COA) dealing with 

ha;zardous waste discharges from Fiore's disposal site in Eli;zabeth Township, 

Allegheny County,! the Department was authorized to withhold2 the 

collateral bond. Finally, the Department contends that liability under the 

collateral bond continues until Fiore complies with the COA. 

The Board is authorized to render summary judgment if the pleadings, 

depositions, answers to interrogatories and admissions on file, together with 

affidavits, if any, show that there is no genuine issue of material fact and 

the moving party is entitled to judgment as a matter of law. Franklin 

Township v. DER, EHB Docket No. 85-380-MJ (Opinion issued April 4, 1990). 

Here, as the Department rightly points out in its memorandum of law 

in support of its motion, the parties do not dispute any of the material 

facts. Both parties agree that Fiore has committed no violations of the law 

relating to the transportation of hazardous waste and that the collateral bond 

is being withheld because of Fiore's violations of the COA (Exhibit Q to 

Fiore's motion for summary judgment, Paragraph 10 of the Department's 

cross-motion for summary judgment).3 The dispute arises in the 

1 The Department previously denied Fiore's application for a hazardous 
waste transporter's license because of Fiore's failure to comply with this 
COA, and the Board affirmed the license denial at 1985 EHB 414. 

2 By "withhold" we believe the Department meant that it would not release 
the bond. 

3 The Department's November 23, 1987, letter, which is the subject of 
Fiore's appeal at Docket No. 87-499-W, does not proffer any reasons for 
requiring Fiore to submit substitute collateral other than the cancellation of 
the letter of credit by Equibank. However, in light of the parties' 
statements in their motions, we must conclude that Fiore's violations of the 
COA were as relevant to this letter as they were to the Department's November 
17, 1986, letter, which is the subject of Fiore's appeal at Docket No. 
86-665-W. 
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interpretation of the relevant law and its application to those facts. 

In ruling on these cross-motions for summary judgment the Board must 

resolve the threshold question of whether the Department is authorized to 

withhold the release of a bond submitted pursuant to §505(e) of the SWMA to 

secure a license to transport hazardous waste where the licensee is in 

violation of provisions of the SWMA unrelated to the transporter provisions. 

Based on our holding in Chester A. Ogden, President, Coal Hill Contracting 

Company v. DER, 1984 EHB 374, aff'd 93 Pa.Cmwlth 153, 501 A.2d 311 (1985), we 

must answer this question in the negative.4 

The Ogden case involved an instance where the Department forfeited 

bonds associated with two surface mining permits as a result of the operator's 

unpermitted mining of a three acre tract not covered by either of the mining 

permits. The Department asserted that it was entitled to forfeit the bonds 

because the terms of the bonds required the operator to abide by the terms of 

the applicable law, the Surface Mining Conservation and Reclamation Act, Act 

of May 31, 1945, P.L. 1198, as amended, 52 P.S. §1396.1 et seq. (SMCRA). In 

rejecting this theory, the Board held: 

The flaw in this argument lies in the fact 
that the bonds by their terms apply only to 
specifically designated acres covered by exist­
ing mining permits. The bond and permit of which 
it forms a part are contracts between DER and the 
operator. Southwest Pennsylvania Natural 
Resources v. DER, supra. This Board cannot 
extend liability on the bond beyond the terms 
agreed upon by the parties. The proper remedy 
for mining without a permit is contained in 
section 18.4 of the SMCRA, 52 P.S. §1396.22, the 
assessment of a civil penalty. Forfeiture of a 

4 Curiously, neither party has cited this case in its memorandum of law. 
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bond for a permitted area on the basis that there 
was mining in an adjacent unpermitted area 
cons.titutes an abuse of DER's discretion. 

1984 EHB at 356 

The Department pe,titioned the Commonwealth Court for review of the Board's 

deci:s.iont and the Court upheld the. Board,. emphasizing that the bonds were. t:iied 

to spe:Cific permits and were not in:tend.ed to co·11er all mining being perfo.rmed 

by a particular op.erator. In doi-ng so, the Commonwealth Court recog:nized that 

a:n ope·rator may file simultaneously conducting s.uli'f:ace mining operations in 

severa 1' geog,raphi'c location:S under the authority of various mining: p·ermits. 

Here, we• must re.ach the same conclusion regarding. Fiore's transporter 

bond. The l'anguage of the relevant statutory provisions in the SWMA and SMCRA 

i!s similar in that it prescribes comp.liance by the operator/1 icense.e wi:thi an 
req;u:iiremem:ts. of th:e SWMA/SMCRA. S Furthermore·, the bond instruments in Ogde·n 

a.ncl' this case· designate the particular permit and license. 6 

5 Section 4€d) of SMCRA c.anditions the bonds upon the m•i:ne operator's 
fa i thfu: l performance of an the requ i.rments. of SMCRA and f i've other enumerated 
sta·tutes. Section 505 (e) of the SWMA conditions the bond u:pon the l icens.ee' s 
camp li ance with "every requirement of this a.ct,. rule and regul:ati:on of the· 
department, order of the department and term and condtti,on of the Hcense~ ..• " 

6 The bonds at tssue: in Ogden provided: 

NOW THE CONDITHJN OF THIS OBLIGATION is sud\ that if the 
principal shaH fadthfully perfo.rm all the. requ;i'rements of 
(1)' Act 418, (2) the, Act o:f Ass,embly approved June 22, 1937,, 
P.L. 1987, as. amended, known as "The Clean: Streams Law"· (Act 
394 )', ( 3) the· app Hcal!>,le rules. and regulati!ons p'romtl'lgated 
thereunder and (4 )' the pro.vi:sior:Js and conditions of the 
permits issued thereunder and d'es ignated i:n this. bond. (a·ll 
of whic:h are hereafter referred to as "law"), th.en this. 
abligatiion s.h·aH be nun and vo·td,, o,therwtse to be and 
remain in fun force and effect in accorda,nce w:ith tbe 
p:ro;vistons of th.e l'aw.. (emphas.i's ad'de.d)'. 

(footnote om.itted.); 
501 A~2:d at 313-314 
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and Commonwealth Court held in Ogden, the bonds must be construed as contracts 

between the parties, applicable to the transporter license. And finally, as 

in Ogden, the Department has a number of other appropriate enforcement 

remedies to address the problems of Fiore's violations at his disposal site. 

Since we hold for Fiore on this issue and since Fiore has committed 

no violations of the provisions of the SWMA relating to transporters, we need 

not reach the issue of the length of liability under the bond. In the absence 

of transporter-related violations, liability under the bond terminated one 

year after the expiration of Fiore's license, or, on July 7, 1985. And, 

because the Department cannot hold Fiore liable under his transporter bond for 

non-transporter related violations, it was an abuse of discretion for the 

Department to require Fiore to submit replacement collateral. 

Consistent with the foregoing, we enter the following order. 

continued footnote 

Fiore's bond provided that: 

NOW THE CONDITION OF THIS OBLIGATION is such that if the 
Permittee shall faithfully perform all of the requirements 
of (1) the "Solid Waste Management Act", (2) "The Clean 
Streams Law", Act of June 2, 1937, P.L. 1987, No. 394, as 
amended, (3) the "Air Pollution Control Act", Act of January 
8, 1960, P.L. 2119, as amended, (4) "The Dam Safety and 
Encroachments Act", Act of November 26, 1978, P.L. 1375, (5) 
Any other state or federal statute relating to environmental 
protection or to the protection of the public health, safety 
and welfare, (6) the applicable rules and regulations 
promulgated thereunder, (7) any order of the Department, and 
(8) the provisions and conditions of the license issued 
thereunder and designated in this bond (all of which are 
hereinafter referred to as the "law"), then this obligation 
shall be null and void, otherwise to be and remain in full 
force and effect. 

(Exhibits C and F, Appendix to 
Fiore's Motion for Summary Judgment) 
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0 R D E R 

AND NOW, this 5th day of September, 1990, it is ordered that: 

1) William Fiore's motion for summary judgment is granted; 

2) The Department's cross·motion for summary judgment is 

denied; and 

3) Fiore's appeals at Docket Nos. 86-665-W and 87-499-W are 

sustained. 

ENVIRONMENTAL HEARING BOARD 

~FLI:~ 
Administrative Law Judge 
Chairman 

RO~~ 
Administrative Law Judge 
Member 

~~1iGt;M~ 
Administrative Law Judge 
Member 

Member Richard S. Ehmann has recused himself from this matter. 

DATED: September 5, 1990 

cc: See following page 
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COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES Issued: September 6, 1990 · 

OPINION AND ORDER SUR 
PETITIONS TO INTERVENE 

By Terrance J. Fitzpatrick. Member 

Synopsis 

Two petitions to intervene are denied where the petitioners base 

their request for intervention on a desire to raise issues which exceed the 

scope of the proceeding. 

OPINION 

This is an appeal by HZL Corporation (HZL) from a letter of the 

Department of Environmental Resources (DER) dated August 22, 1989, denying 

HZL's application for a municipal waste landfill on grounds that the 

application was incomplete. The site of the proposed landfill is a tract of 

land located in Ararat Township, Susquehanna County and Preston Township, 

Wayne County. 

This Opinion and Order addresses petitions to intervene filed by the 

Boards of Commissioners of Susquehanna and Wayne Counties (Counties), the 

Boards of Supervisors of Ararat and Preston Townships (Townships), and by the 

Pennsylvania Gas and Water Company (PG&W). The Counties and Townships claim 
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an interest in this proceeding because a reversal of DER' s d.ecision would 

adverse,ly impact upon the health, safety, and welfare of the residents of the 

Counties and Townships. If they are granted intervention, the Counties and 

Townships intend to present evidence regarding the impact of the landfi 11 on 

their residents and the "scientific and environmental dangers .. which will 

result if the application is granted, and to present the argument that under 

DER's regulations, HZL is barred from reapplying for a permit. The Counties 

and Townships claim that their interests may not :be adequately represented by 

DER because DER may not present evidence regarding the scientific and 

env i ronmenta 1 dangers of the 1 andf ill and because DER may not argue that HZL 

should be barred from reapplying for a permit. 

PG&W states in its petition to intervene that it has an interest in 

this proceeding because the proposed landfill is located adjacent to 

PG&W's Dunn and Mud Ponds, which are tributaries to streams supplying potable 

water to the Forest City area, and because the landfill will endanger the 

watershed. PG&W, like the Counties and Townships, claims that it will present 

evidence regarding the scientific and environmental dangers of the landfill, 

and that it will argue that HZL' should be precluded from reapplying for a 

permit. 

HZL filed objections to both petitions to intervene. HZL claims that 

the issue in this proceeding is limited to whether DER erred in denying the 

application as "administratively incomplete, .. and that evidence regarding the 

substantive merits of the application is irrelevant. HZL also argues that the 

alleged impacts on residents of the Counties and Townships and on the 

customers of PG&W do not constitute a basis for intervention because those 

interests would only be affected by a decision on the merits of the 

application, whereas the instant proceeding only involves the issue of whether 
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the application was complete. Finally, HZL contends that any issue regarding 

its reapplication for a permit is beyond the scope of this proceeding. 

The decision whether to grant intervention is discretionary. 

Keystone Sanitation Co •. Inc. v. DER, 1989 EHB 1287, 1289. In ruling upon 

petitions to intervene, the Board considers the following factors: 

1) the nature of the prospective intervenor•s 
interest, 

2) the adequacy of the representation of that 
interest by other parties, 

3) the nature of the issues before the Board, 

4) the ability of the prospective intervenor to 
present relevant evidence, and 

5) the effect of intervention on administration of 
the statute under which the proceeding is 
brought. 

City of Harrisburg v. DER, 1988 EHB 946, 947. 

We will deny the petitions to intervene filed by the Counties and 

Townships, and by PG&W. We agree with HZL that the scope of this appeal is 

limited to the narrow question of whether the application was 11 incomplete. 11 

Therefo~e, the evidence the petitioners wish to introduce is not relevant to 

this proceeding, and the petitioners have failed to satisfy factor number 

four stated above.1 See Douglas E. Barry. et al. v. DER, EHB Docket No. 

90-109-W (August 16, 1990). 

Our conclusion that the issue here is limited to evaluating the 

completeness (i.e. the form), rather than the substance of the application is 

1 In addition to the irrelevance of the proposed evidence, we also find 
that the argument that HZL should be barred from reapplying for a permit falls 
beyond the scope of this proceeding. If we were to address this argument, we 
would clearly be going beyond the scope of the DER action which led to this 
appea 1. 
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buttressed by examining both HZL's notice of appeal and DER•s regulations. 

HZL's notice of appeal contests only the conclusion that the application is 

not administratively complete; it does not contend that the application should 

be granted on the merits. Indeed, one of HZL's obJections to DER's decision 

is that DER based its decision, in part, on the substantive merits of the 

app 1 ication, which was inappropri.ate in conducting a completeness review 

(notice .of appeal, para. 8). Li:kewise, DER's regulations provide for a 

separate review of the completeness of a landfill :permit application. See 25 

Pa. Code §271.202. The regulations explicitly provide for denial of the 

application on grounds that the application was incomplete. 25 Pa. Code 

§271..202(c). 

If the Board were to determine that DER erred in denying the 

application as iiacomplete, the proper remedy would be to remand the 

application to DER for consideration of the substance of the application. 

Consideration of the merits of the application by the Board would not be 

appropriate because flER has not yet ruled on the substance of the 

application.2 Therefore, the interests which the Counties, Towns.hips, and 

PG&W seek to protect and the evidence they wish to introduce fall outside the 

scqpe o( this proceeding, and do not provide a basis for granting 

intervention. 

2 We say this despite our observation that DER's denial letter appears to 
have strayed into the merits of the application. However, the fa,ct that DER 
may have--inappropriately--ventured into the merits does not transform DER's 
denial for incompleteness into a denial on the merits. 
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ORDER 

AND NOW, this 6th day of September, 1990, it is ordered that the 

petitions to intervene filed by the Boards of Commissioners of Susquehanna and 

Wayne Counties and the Boards of Supervisors of Ararat and Preston Townships, 

and by Pennsylvania Gas and Water Co., are denied. 

DATED: September 6, 1990 

cc: Bureau of Litigation 
Library, Brenda Houck 

nb 

For the Commonwealth, DER: 
Michael D. Bedrin, Esq. 
Northeastern Region 
For Appellant: 
Eugene E. Dice, Esq. 
Harrisburg, PA 
For Petitioning, Intervenors: 
James D. Morris, Esq. 
Philadelphia, PA 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
101 SOUTH SECOND STREET 

SUITES THREE-FIVE 
HARRISBURG, PA 17101-Q105 

717-787-3483 
TELECOPIER 717-783-4738 

DEER LAKE IMPROVEMENT ASSOCIATION et al. . . 

M. DIANE SMITH 
SECRETARY TO THE BOAF 

v. 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

and 

EHB Docket No. 90-148-E 

Issued: September 7, 1990 

AMERIKOHL MINING, INC., Permittee 

OPINION AND ORDER 
SUR MOTION TO LIMIT ISSUES 

Synopsis 

The Permittee's Motion To Limit Issues must be granted as to the new 

grounds for appeal raised for the first time in the Appellant's Pre-Hearing 

Memorandum, where grounds for an appeal nunc pro tunc as to these issues are 

not averred by Appellants and Appellants do not indicate that they were made 

aware of these new grounds for appeal as a result of their discovery 

activities. 

OPINION 

The instant appeal was commenced on April 10, 1990, when Deer Lake 

Improvement Association, Inc. and all of the owners of property in the Deer 

Lake plan of lots (collectively Deer Lake) appealed from DER's March 12, 1990 

issuance of Surface Mining Permit 26890106 to Amerikohl Mining, Inc. 
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(Arnerikohl). The permit is for a proposed 286 surface coal mine in Wharton 

Township, Fayette County which, not surprisingly, is also the location of the 

Deer Lake plan of lots. We issued our standard Pre-Hearing Order No. 1 to 

these parties on April 13, 1990. 

On April 24, 1990, Deer Lake filed a Motion To Stay Proceedings based on 

the pendency of a zoning proceeding before the Wharton Township Zoning Board. 

DER took no position on the motion. Amerikohl opposed same. By an Opinion 

and Order dated May 17, 1990, we denied Deer Lake's Motion. 

In the interim, on May 7, 1990, Amerikohl commenced discovery. Also while 

Deer Lake's Motion To Stay proceedings was pending and on May 14, 1990, we 

received Deer Lake's Motion To Stay Or For Protective Order Pursuant To Pa. 

R.C.P. 4013. This motion sought a stay of all discovery during the pending 

zoning board proceeding. Again, DER took no positon on this Motion, and 

again, Amerikohl opposed it. While we were evaluating this Motion and on May 

24, 1990, we were advised by letter from counsel for Deer Lake that he had 

begun discovery as to Amerikohl's contentions. By Order of May 29, 1990, we 

denied Deer Lake1 s Motion. 

On May 30, 1990, Deer Lake filed with this Board its Motion For 

Reconsideration By The Environmental Hearing Board .En. Bane Of Member Richard 

S. Ehmann's Denial Of Appellants' Motion To Stay. On June 5, 1990, Amerikohl 

filed its Objections to Deer Lake's Motion, and we were advised by letter of 

June 5, 1990 from DER's counsel that DER took no position on this motion. 
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By Order dated June 14, 1990, the Board fn Bane denied Deer Lake's Motion 

because it sought reconsideration of an interlocutory order, failed to allege 

extraordinary circumstances and lacked merit. 

On June 22, 1990, we granted Deer Lake's unopposed Motion for an extension 

of the deadline for filing its Pre-Hearing Memorandum. On July 13, 1990, Deer 

Lake filed its Pre-Hearing Memorandum, and, on July 27, 1990, we received 
' 

Arnerikohl's response. By letter of July 30, 1990, DER's counsel advised us he 

would file no Pre-Hearing Memorandum on DER's behalf but was joining in the 

factual and legal contentions in Amerikohl's Pre-Hearing Memorandum. 

On August 2, 1990, twenty-one of the Appellants filed a Notice of 

Dis~ontinuance of the appeal. On this same day, the appeal was scheduled for 

hearings to be held on September 24, 25, 26 and 27 of 1990. 

On August 8, 1990, Amerikohl filed a Motion To Limit Issues. In it, 

Amerikohl argues that Deer Lake has raised issues in its Pre-Hearing 

Memorandum which were not previously contained in Deer Lake's Notice of Appeal 

and has failed to establish good cause for its failure to recite the new 

grounds for appeal in its Notice of Appeal. Amerikohl's Motion asks this 

Board to issue an order precluding Deer Lake from presenting evidence as to 

Deer Lake's objections to the permit based on air pollution, noise, the impact 

of mining on Braddock's Grave State Park, Amerikohl's compliance history and 

the deleterious health effects on some residents of the Deer Lake Community. 

Accompanying this Motion was a supporting brief. By letter of August 9, 1990, 

DER advised us it did not oppose the Motion. 
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On Aug:ust 2.9,. 19:90,. we received Deer Lake's Object ions tee Ule· Motioo and: 

Memorandum· In, Support of Ap.p.eH ants;' Obj.ect tons.. The object i·o·n'.s sta:te in· sum•: 

"Appellants contend that the Envtronmental Hearing: Board (hereinafte-r referred 

to as 11 Board") should hear all issues raised by the Appellants in thei:r 

Pre-Hearicng Memo.ran<d•um." Deer Lake's Memorandum a;rgues that in its Not ice 01f 

Appeal,. it reserved the right to amend same to ad{.!'• grounds for appeal foumd in 

di·scovery; that this Board is not required ta comply with rigid formali.stic 

procedures which would bar these issues; that our own Pre-Heari-ng Order No. l 

implicitly authorizes expansion of issues; that good cause exists to hear 

these issues be·cause the zoning: proceeding in Wharton Township, where some of 

these. issues were: raised by some of the Appell ants, is a differ.ent proceedi-ng· 

than the proceedings before tlile· Board and was handled: for those Appellants by 

a d.ifferent lawyer; a:nd that Ameri·kohl is not p·rej.udiced by expanding tl':l:e 

issues for a heartng. 

The first i.s.s.ue wf:rich leap·s. out of this Motion and the Object ions is the 

fact that Deoer Lake makes no allegat ton that it raised any of the· abo··ve 1 istecf; 

issues in its original Not ice of Appeal. It thus concedes that these issues. 

did not occur to Deer Lake when the Notice of Appeal was filed and gives some 

validity to Amerikohl's contentions. Our reading of Deer Lake·'s s.ix page 

Not ice of Appeal, which sets forth 17 sepa.rate reason:s for appeal, certa.i.nly 

conftrms its spec ifk ity and its failure to mention air pollutt:on, no.ise, any 

impact from mintn9 on Braddock's Grave State Park,. Ame·rikohl 's comp 1 i ance 

history, or the deleterious health effects which. the m'ining o.peration may have 

on some residents in this plan of lots. 
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In response to Amerikohl's Motion, Deer Lake asserts in part that appeals 

to this Board are not bound by narrow formalistic rules. This is only correct 

insofaras we try to give each party a right to be heard on each properly 

raised issue. Where issues are raised for the first time in an appellant's 

Pre-Hearing Memorandum, Deer Lake is wrong to suggest we may be flexible and 

ignore the failure to put them in the Notice of Appeal. Our decisions in this 

area are required to conform to what we are instructed by the appellate 

courts. In Commonwealth, Pennsylvania Game Commission v. Commonwealth. 

Department of Environmental Resources et al., 97 Pa. Cmwlth. 78, 509 A.2d 877 

(1986), aff'd, 521 Pa. 121, 555 A.2d 812 (1989), the Commonwealth Court made 

clear that we do not have such flexibility. It said: 

"the failure to file specific grounds for appeal 
within the thirty-day period is a defect going to 
jurisdiction and the time period cannot be 
extended nunc pro tunc in the absence of a 
showing of fraud or breakdown in the [Board's] 
operation" 

Id. at , 509 A.2d at 886. See also ROBBI v. DER, 1988 EHB 500; James Kacer 

v. DER, 1989 EHB 914. 

Based on this decision, the issues before us as to this Motion are 

relatively narrow. Deer Lake correctly points out that in its Notice of 

Appeal, it did reserve the right to amend its notice of appeal as to issues of 

which it became aware during discovery. Its Memorandum supporting its 
. 

objections also says that after it took this appeal, it found additional 
. . 

deficiencies in Amerikohl's permit application and DER's review thereof. It 

then concludes, in error, that good cause is thus shown to deny the motion. 
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Deet lake never says that the alleged additional deficiencies were those 

inserted in its Pre"-Hearing Memorandum and objected to by Amerikohl. It does 

not allege that as to these grounds for appeal, they could only have become 

apparent through discovery. Finally, Deer Lake fails to aver (and our docket 

fails to disclose) any request by Deer Lake for leave to amend the Notice of 

Appeal to add these grounds based on this discovery. We would also have 

problems believing that all of these grounds for appeal could only have been 

found in discovery. Fo~ example, does Deer Lake expect us to believe that it 

could only have discovered the potentially deleterious impacts on the health 

of residents in this plan of lots through interrogatories addressed to 

Amerikohl? Some of these new grounds for appeal might have been .. discovered .. , 

but it is also possible that they were just thought of after the appeal was 

filed. Perhaps the discovery reminded Deer Lake of previously overlooked 

grounds for appeal. We cannot deny Amerikohl's Motion, however, based on 

speculations by the Board produced as a result of a lack of necessary specific 

allegations in Deer Lake's Objections and Memoranda. 

Under Pennsylvania Game Commission, supra, unless grounds exists to allow 

new reasons for appeal to be stated nunc pro tunc, we must grant the Motion. 

An alleged lack of prejudice to Amerikohl is not grounds for allowing these 

new issues to be raised and neither is the fact that there is a separate 

zoning proceeding on appeal in a Common Pleas Court. The same is true with 

Deer Lake's assertion that the language in Pre-Hearing Order No. 1 implicitly 

recognizes expansion of issues. That language can do no such thing because 

to interpret it in such a fashion would require us to concede that the 
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Board can expand its own jurisdiction, which we clearly are powerless to do. 

Further, the language cited by Deer Lake merely says a party may be deemed to 

have abandoned contentions not set forth in its Pre-Hearing Memorandum. As to 

appellants in general, if an issue in a Notice of Appeal is not.covered in the 

Pre-Hearing Memorandum, too, then, in the appropriate case, this language 

allows us to rule that by failing to pursue it, an appellant has abandoned 

it. It does not imply expansion as suggested. Finally, a reading of Deer 

Lake's objections and its memorandum discloses no ailegations of fraud or 

breakdown of the Board's operation. Thus, no nunc pro tunc basis for these 

new grounds for appeal are stated and we have no option but to grant the 

Motion. 

0 R 0 E R 

AND NOW, this 7th day of September, 1990, Amerikohl's Motion to Limit 

Issues is granted. It is ordered that Deer Lake is barred from offering 

evidence, in the hearing on the merits of its appeal regarding air pollution 

noise, the impact of mining on Braddock's Grave State Park, Amerikohl's 

compliance history, or the deleterious health effects on some residents of the 

Deer Lake Community. Provided further that Deer Lake may seek reconsideration 

of this order as to these issues prior to the hearing by promptly filing a 

Petiton For Leave To Amend its Notice of Appeal, if that Petition sets forth 

with specificty the grounds it wishes to add, when they first became known to 

any of the appellants, how discovery caused them to become known to appellants 

and why discovery was required before Deer Lake could have become aware of 

same. 
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DATED: September 7, .1990 

cc: Bureau of litigation 
Library: Brenda Houck 
For the Conmonwealth, DER: 

med 

Stephen C. Smith, Esq. 
Western Region 
For Appellant: 
Robert J. Shostak, Esq. 
Athens, OH 
For Pennittee: 
Stanley R. Geary, Esq. 
Pittsburgh, PA 
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T & R COAL, INC. 

v. 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
101 SOUTH SECOND STREET 

SUITES THREE-AVE 
HARRISBURG, PA 17101.()105 

717-787-3483 
TELECOPIER 717-783-4738 

0 

0 

M. DIANE SMITH 
SECRETARY TO THE BOA 

EHB Docket No. 87-426-MJ 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

Issued: September 10, 1990 

By Joseph N. Mack 

Synopsis 

OPINION AND ORDER 
SUR MOTION TO DISMISS 

The appeal ofT & R Coal, Inc. ("appellant") will be dismissed where the 

appellant has not appeared for a pre-hearing conference and has not contacted 

the Board to explain its absence. 

OPINION 

This appeal, filed October 2, 1987, is from two Compliance Orders issued 

by the Department of Environmental Resources ("DER") on August 26, 1987 and 

September 3, 1987. The entire procedural history of this appeal is found in 

our earlier Opinion issued at the same docket number on June 13, 1990. 

A pre-hearing conference was scheduled for July 24, 1990 at the office of 

Board Member Mack in the State Office Building in Pittsburgh, and notice 

thereof was sent to the parties by certified mail. The appellant did not make 

an appearance at the conference nor did it in any way contact the Board or 
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DER. Based upon the above, DER f iTed a motion on J'u Ty 30, 1990 a ski rrg:. us: teJ' 

dismiss the appeal for fa.ilure to prosecute.l Written notice of th.is moti'o>n 

was sent by first class mail and by certified mail to T & R Coal, Inc. il\t the 

address indicated on the Notice of Appeal. These notices were returned' to· the 

Board with the notation of "no mail receptacle" on the face of the enve·hl>pes:. 

Tna Board may dismiss an appeal where the appellant demonstrates no. 

intention' to either prosecute or otherwise cone 1 ude its appea 1 . All iied' Ste.e l 

Products v. Commonwealth. DER. 1989 EHB 112. 

In the instant case the Board has attempted to make contact by telephone 

on six different occasions and departed from its own business pattern to 

prov·ide the appe Tl ant with amp 1 e opportunity to respond to the Board's attemp;t:. 

to schedule a lilearing on this matter. The Board can go no further in 

requiring the appellant to go forward with its case, and here appltes 

sanctions as authorized by 25 Pa. Code §21.124 by granting DER's Motion and 

dismissing this appeal for failure to prosecute the same. 

lit should be noted that the Board customarily holds its pre~hearfng 
conferences by telephone and the "in person" conference was a departure to 
attempt to elicit some response from the appellant. Previous to the issuance· 
of its order for the 11 in person .. conference, the Board had, on six separate 
o·ccassions, attempted to make contact by telephone with Ronald Reefer, the 
signato,ry on both the appeal and the Pre-Hearing Memorandum for the appeHant. 
These calls originated from the Pittsburgh office of the Board to the phone 
number stated on the appeal form. On July 2, 1990, the Board attempted to. 
contact Reefer twice with messages left on an answering machine. On J'uTy 3, a 
third message was left on the machine. On July 5, the Board reached a woman 
who said Reefer could no longer be reached at that number. Thereafter,. an 
July 5 and 6, the Bo.ard tried a second number (from directory assistance·) 
without being ab 1 e to make contact. On Ju 1 y 9, the Board scheduled the· "'i1r'lc 
person" conference at the Pittsburgh office and notified the app.ellant thereof 
by certified mail dated July 9, 1990. The certified receipt was returned tn 
the Board, marked 11 Unclaimed 11

• 
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0 R D E R 

AND NOW, this lOth day of September, 1990, it is ordered that DER's Motion 

To Dismiss is granted and the appeal ofT & R Coal, Inc. is dismissed as a 

sanction for failure to prosecute. 
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DATED: September 10, 1990 

cc: Bureau of Litigation 
Library: Brenda Houck 
For the CODIDonwealth" DER: 

med 

Edward H., J,ones, J'r. 
Wes:tern Reg,ion 

For Appellant: 
Ronald Reefer 
Shelocta, PA 
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JOHN PERCIVAL 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
101 SOUTH SECOND STREET 

SUITES THREE-FIVE 
HARRISBURG, PA 17101.0105 

717·787-3483 
TELECOPIER 717-783-4738 

M. DIANE SMITH 
SECRETARY TO THE 801 

EHB Docket No. 83-094-W 
v. 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES : Issued: September 13, 1990 

A D J U D I C A T I 0 N 

By Maxine Woelfling, Chairman 

Synopsis 

An appeal of the Department of Environmental Resources• (Department) 

issuance of a compliance order, forfeiture of bonds posted with mining 

permits, and denial of a surface mining operator•s license is sustained in 

part and dismissed in part. The Board holds that it does not have 

jurisdiction over certain of the Department actions addressed in the hearing 

on the merits. The Board treats a paragraph of the parties• written 

stipulation regarding forfeiture of bonds posted for two of the permittee•s 

operations as a notice of appeal under 25 Pa.Code §§21.51(a) and 21.52(a) 

and takes jurisdiction over the appeal of these bond forfeitures. The 

operator's appeal of surety bond forfeitures for one of his sites is dismissed 

for lack of jurisdiction where the bonds had been forfeited four years 

earlier, the operator had not filed a timely appeal, and the bonds had been 

referred to the Office of Attorney General for collection. The operator's 

appeal of the Department's denial of the renewal of his surface mining 

operator's license is dismissed for lack of jurisdiction. 
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A mdne operator is res,pons,ib;le for a~lr mine. dra.ina.ge:· on, h;t;s, pemn:i:i1tttedll 

area: and' must treil!t it to meet the app licab·le ef:flu.e:nt l imitatircms, whether a:rr· 

n._.,. t·he·· m·,;'n""'· d,..,.,,·.rr·a,ge· ~·e--'·a' ""·e·d' h·.,,., . .,.. "'"·""·""·a"":,·nn' a.~;: . .,.~~.,~ ... m·,;>n·""" "'"' a" "·O,...C')""""''""'"·""'"" U;-\.:. '" _.- ~f:, ·~: .t';u:: ~ · '· :- ; ~--'' :.U · ":i.t,;;. _ .. · ~ ·~, \Oil.'tf>~l-~ :..li_,. .V·, < · .?H &.;:It~ ·,:a::.,_;:.._ .M~~- ·.' ~ ,•,•~..-,,.~·t~:;f,t.. 

the Depa.rtment' s o:rder to the' o.peT~atmr to; pnQp.erl'yi t.re&t milne: dY~a\i,;na.~, o.n1 h1;i1s. 

permit area) i:s sustained\. 

Tire·: Department's; forfet:ture of· bondS, posted: with mining: permj:ts;; ts, 

sus,ta.Jne:d: where. v.i:o.liations are: es:tab;T:is.fied. on. the mintny p~nmi.t area;., Wh:erre 

li'ab:ili-ty und.er· the bands. accrues in proport..ion-- to the: acmea.g.e af.feeted',, the· 

DepaY~tmen!t' is entitled~ to, forfei•t an:T~-- the mfntmum. T:talti\l:iit'y· under the:: bandl 

where t:t: ha·£ not brought forth evidence as to. the· acreage: affected·. The· 

Department·.''s;. forfeiture: of a bond! where liab:i+T:.Ry: und.e.r, the· bond f.s, ton· tli'e; 

entire.· amount is, sustad·ned'' where·. v.H:rl-atJons of the a·ppTfcable. statute' and+ 

re:g,uTatio.ns: are:. e·stabli:she-d: .. 

Z:NJRODUCTION.\ 

Th.i s matter was in iti:ate.d' by Ja.hn· P:erc:iwa'T on: Ma:Y: 1:2.,. ].;9837, w.f,th· the: 

filing· of a noti:ce or appea:Jr seeRi:ng re,wiew: of the Department:' s P:prili 21., t9S-B:,, 

order requ:i.rring; Percival to upgrade· water treatment facilities at hi1S su,r~"fiace: 

mirri'ng< operati-ons in Tioga County so: that d:ischarge:s from· them weu ld~ meet th·e: 

effluent. limitations contained at 25. P.a.Code §8Z: •. l02:. A, "request: for approv.a:;J. 
-

of: a supersedeas<'' accompan.ied: P:ercivaJ' s; appea•l •.. and; it was denied by the. 

Board· on: May 16:,. 1983:., for fajTure: to conform w.iitlh: the· Boar(d;''s. rule.s a.f 

pra.ctice: and procedure. The.c; Board,. howeyer,. advised; Pe.rcJvaT that he, cow11d 

fi:le.: anot.herr p.etJrtton fo .. r supe-rsedeas:.,, and: he• did· SO; o.m Au.gJ.LS;t. l!Z:, 11983). .. 

A: hearing1 on the, merits. was conductedi by, former Board'. Member Anthony· 

J;. MazuJ lo, on~ October f7l-2:l,, 1983.',.. The parties stfpuJ'at:e:cU on• the: rec:ard1 ofF 

the· hearfng, tha•t:. Pencd:va:T' s; appeal aJ:so, encompassed' the: Uepartme:nt'js deci:s~ion, 

not to:, issue' Perrci·va,l: a' 19S:B; surfa.ce mirnfng. operator-'s·~ license, thej, Dep.art-· 



ment's July 27, 1983, letter informing Percival that it intended to forfeit 

the bonds posted for his operations in Sullivan and Tioga County, and the 

Department's September 15, 1983, notification to Percival that it was forfeit­

ing his bonds. At the close of the hearing on the merits, Mr. Mazullo orally 

denied Percival's second petition for supersedeas. 

On February 28, 1984, the Department filed its post-hearing brief, 

arguing that the water quality in Johnson Creek has been degraded considerably 

by the Percival mining operation and that Percival failed to treat water 
' 

discharged from his treatment ponds to meet effluent limitations contained in 

his mining permit and 25 Pa.Code §87.102. The Department also contended that 

it had established the existence of numerous other violations which were 

sufficient to warrant a denial of Percival's surface mining operator's license 

and the forfeiture of the bonds posted for the surface mining sites. The 

Department maintained that Percival had not refuted these claims and that its 

issuance of the order, denial of the operator's license, and forfeiture of 

Percival's bonds was not an abuse of discretion. 

Percival filed his post-hearing brief on July 2, 1984, argu:ing that 

pre-existing discharges on the mining site were not his responsibility, that 

there was no evidence that he had affected these discharges or caused the 

degradation of Johnson Creek, and that, in any event, he had made a good faith 

effort to treat the discharges. Percival alleged that comparative pre-mining 

water sampling was unreliable, since pre-mining samples were obtained during 

1972, a year with abnormally heavy rainfall. Finally, Percival argued that 

bonds for the Sullivan site should not be forfeited since Percival intended to 

continue mining it. 
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Consistent with our precedent, the parties are deemed to Jla,v·e 

abandoned a 11 i;s·sues not s.et forth in their post.oflearing briefs.. Lau;reJ Rd;dg.e:. 

Caall. l'.r:tc. v. mER,. EfiB: Docket N'o: ... 86,..349:-E (Adjudii.eati\on iissued May,, l!lr li!J!Q\)l •. 

Mr. Mazulil"o resigned fll"om the Beard: em January 3;1, 1986, w:iithouifl. 

having: prepared an adjud:icati·on. Chairman Maxine Woelfltng thereafter ad~tt:sed: 

the parttes by letter dated Ma:y 6·, 1986, that, barrfng their obdection,. the: 

appeal would~ be reassigned to her for the pu.rpase:s of preparing: an. adjudii!ea:­

ti\on. NeJther party objected to her partici:patiorf in the· preparatfon· of an, 

ad'judicati;on. This adjudication ha·s beent prepared: from a cold record'. luck:¥ 

Strike Coa:li Co. and; Lauds J:. Beltrami v. Dept. of Environmenta 1 Resources,. _ 

Pa.Cmwlth. _, 54'7 A •. 2d 447 (1'988). 

Miter a· fuJl and' complete review· of the recerd:, we make the f,o:l:lbw·in.g· 

find,fngs o.f fac.t. 

FINDINGS OF FAtT 

1. Appellant is Jo.hn P. Perc iva 1, a sole proprietor, who has· been: 

engaged in surface coal mining: pursuant to L kense: No. 201087,. which wa~s 

issued by the Department on February 3, 1982 (Stipulation, 1 N'. T. 3}. 

2. Appellee is the Department, the agency with the au,thorfty: to 

administer and enforce the Clean Streams Law',. the Aet of JUne 22, 193'7,. P·.t .. 

1987, as amended, 35 P.S .. §691.1 et seq·. (the Clean Streams Law);:, the Surface 

Min·ing Conservation and Reclamation Act, the A'ct of May· 3'1, 1945, P.L. 1198, 

as amended, 52 P.S. §1396.1 et seq. (the Surface, Mi:ning. Act):, and the rules 

amf regulations adopted; thereunder, and' §19'17-A of the Adinrini;strat iVe, Code, 

the Act mf April 9·, 1929., P.L. 177, as amended, 71 P.S. §510•17 

(Adrn~ini:stra,tive Code}. 

1 The, parties' Sti.pulation of Facts will be referred to as "Stipulati.'on." 
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Tioga Site 

3. On April 2, 1973, the Department issued Mine Drainage Permit No. 

47725M7 (Tioga MOP) to Percival authorizing him to conduct strip mining in 

Hamilton Township, Tioga County (N.T. 4; Paragraph 4, Stipulation of. Facts; 

Ex. C-1). 

4. The Department amended the Tioga MOP (Amended Tioga MOP) on 

March 9, 1977 (Ex. C-1). 

5. The Amended Tioga MDP contained a number of standard and special 

conditions which required Percival, inter alia, to 

a) employ an automatic dispensing machine to add lime or other 

neutralizing agents to the mine drainage (Special Condition No. 11, 

Ex. C-1); 

b) amend his mining plan to prevent pollution if field 

inspection after the commencement of operations reveals geologic 

conditions that necessitate a change in his mining plan (Special 

Condition No. 13, Ex. C-1); 

c) neutralize and dewater all pools encountered during operation 

(Special Condition No. 14, Ex. C-4); 

d) treat to neutrality any gravity drainages from previous 

mining which are encountered (Special Condition No. 15, Ex~ C-1); 

e) if during the course of mining, deep mine workings used as 

drainage courses or containing impounded water are encountered or 

disturbed, cease strip mining until an amended mining plan is 

approved by the Department (Special Condition No. 33, Ex. C-1); 
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f)' assure that any, mine- drainage discharged' fuas· a pW whrizdl! iis; 

not less than 6.0' or greater than 9.0 (Standard Concl!i;tion N'a·~. 1~,, 

Ex. cc--32} ;: 

g) assure that an;Y1 mine·· draimage drischar,ged does not ex£:elfti1 7/.Q 

mi~Hfg,rams per liter (mg:/1) of h·on: i:n concentration (Standard\ 

Co:ndition No,. 11, Ex. C-3\); 

h )'• assure that acdd'i:ty of any mine dra.inage d-ischarged' does. r:r0;1!; 

e-xceed the a1lkal intty (!Standard Candrition No. 12,. Ex. C-3;);;: 

i) backfill concurrent with strfp-p'irig' to. the h·i'ghest: degree· 

pesis.ibl'e· (Standard Condi:t.i:on No. 15, Ex. C-3);.· and· 

j) properly Ilia i nta in and operate the treatment works authorized• 

b:y· the perm:i;t: ~Standard Conditi!on No. 19, Ex. C-l)s~ 

6. The Department issued six mining permits: (MPs) fol';' the area, em-

c.ompassed: by the· Tioga MDP :3 

a} MP 1087-1 covered 10 acres·; 

b )l MP 1087 -Z covered l01 acres.;· 

c): MP' 108T-·2(A} covered 6.4' acr,es;· 

d} MP 1087'~2'(A',..2} covered. 3:3 a€res:; 

2. Althmug;h Ex. C:-1 incoFporat.ed tl!te M·arch' 31,. 1967,. M'fne· Brad;nag:e' Sitan&rd 
Ce:nd\i:tion.s., th.e exhibit did not have the standard conditions attached to· the 
we:rmii:t. We:· have taken the.· language Gf the standartf, cond.ttf.ons. from Ex. c .. 3:,, 
M·.irne Drai·na.ge Per,mH 5774SMZ (Sullivan MOP) which au·tho:rized Pe.rcivaJ te; 
c.on:dlle:t: surface: mimtrng operations~ on a: site· in CalTey Townsh:tp·, Su lTf:wan' 
Ccum±y·. 

3' Because th:e: MPs for the· Tioga and: SulHvan st:tes were nat introduced 
fnta· e·viden;ee:·,. we· cannot ascertain when they were• i;s:sued•. 
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e) MP 1087-5 covered 26 acres; and 

f) MP 1087-5(A) covered 10 acres. 

(Paragraph 9(a), Stipulation; N.T. 22) 

7. During the course of operations on the Tioga site, Percival 

mined the D (Lower Freeport), C (Middle Kittanning}, and upper split of the B 

(Lower Kittanning) coal seams (N.T. 88, 484). 

8. The upper split of the B seam is colloquially known as the 

Bl~ss Vein, while the lower split of the B seam is colloquially known as the 

Bear Creek Vein (N.T. 88, 484). 

9. The Tioga site has three hills, Hill No. 1, the northernmost 

hill; Hill No. 2, the middle hill; and Hill No. 3, the southernmost hill (N.T. 

101). 

10. The dip of the coal on the Tioga site is toward the northwest, 

2.5 degrees from north (N.T. 93, 95; Ex. C-2). 

11. Groundwater on the Tioga site flows primarily to the northwest; 

it enters several tributaries and eventually goes into Johnson Creek (N.T. 

118). 

12. Percival mined the Tioga site from 1973 to 1979 (N.T. 376). 

13. The Tioga site became inactive in 1979 because of financial 

problems, and equipment was removed; the equipment was brought back for back• 

filling in late 1979 and early 1980 (N.T. 380). 

14. By letter dated June 24, 1980, John P. Varner, a Department Mine 

Conservation Specialist, informed Percival that water samples collected at the 

Tioga site showed that the Percival operation had degraded the water quality 

of several pre-existing deep mine discharges and, in addition, had created 

several other acid mine drainage discharges. The letter ordered Percival to 

submit plans for the interim treatment and permanent abatement of all dis-
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H ,_!·., 

charges that did not meet applicable state and federal effluent limits (N.T. 

235; Ex. C-4). 

15. Percival wanted to reactivate the Tioga site under MP 1087~5(A) 

(N.T. 203-204). 

16. Through a subcontractor, Percival began mining on MP 1087-5 in 

July, 1982 (N.T. 382-383). 

17. Before the Percival operation, the three hills had been exten­

sively deep-mined on the Bloss Vein (N.T. 325). 

18. The deep mine operators drilled down to the Bear Creek Vein, 

thereby creating a "French drain" so that water accumulating in the deep mines 

would discharge through the Bear Creek Vein (N.T. 332). 

19. Hills No. 2 and 3 had been partially stripped by another 

operator prior to the Percival operation (N.T. 325). 

20. Prior to the Percival mining operation, numerous discharges 

existed on the Tioga site, some of which were from the openings on the Bear 

Creek Vein; all of these discharges flowed to Johnson Creek through several 

branches of a tributary of Johnson Creek (N.T. 343). 

21. Percival's operations affected all of Hills No. 2 and 3 and part 

of Hill No. 1 (N~T. 422). 

22. Water quality analyses were performed on various samples taken 

from monitoring points in Johnson Creek, a tributary to Johnson Creek, several 

branches of the tributary to Johnson Creek, and various discharge points on 

the Tioga site; a water quality analysis was also done on a sample of water 
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taken from an open pit on the Tioga site.4 

23. Monitoring Point P-2 was located near a pre-existing deep mine 

discharge to the west of Hill No. 3 and on the third branch of the main tribu­

tary to Johnson Creek (N.T. 122, 123; Stipulation, Table B; Ex. C-6). 

24. Monitoring Point P-2 was to the northwest of Hill No. 2, and 

water at Monitoring Point P-2 eventually discharged into treatment ponds 

installed by Percival on the western border of Hills No. 2 and No. 3 (N.T. 

126; Ex. C-6). 

25. Although Monitoring Point P-2 was not in the area that Percival 

mined, it was within the Tioga MOP and hydrologically linked to the Percival 

operation (N.T. 125, 128). 

26. The first sample at Monitoring Point P-2 was taken on November 

15, 1972, prior to Percival's mining and shortly after a heavy rainfall. The 

sample had a laboratory pH of 3.4, zero alkalinity, 26 milligrams per liter 

(mg/1) acidity, .4 mg/1 iron, and 60 mg/1 of sulfates (Exhibits to 

Stipulation). 

27. After Percival began mining the Tioga site, eight samples were 

taken at Monitoring Point P-2 between October 16, 1979, and February 14, 1983. 

The range of parameters for these samples was as follows: 

Parameter 
pH 
Alkalinity 
Acidity 
Iron 
Manganese 
Aluminum 
Sulfates 

Low 
2.6 

760 mg/1 
47.3 mg/1 
72.09 mg/1 
64 mg/1 
1260 mg/1 

0 

High 
3.5 

6100 mg/1 
848.1 mg/1 
256.8 mg/1 
422.4 mg/1 
8400 mg/1 

(Exhibits to Stipulation) 

4 The parties stipulated as to the authenticity and accuracy of the 
analyses of certain samples, and this adjudication only considers the 
stipulated analyses. 
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28. The samp 1es that were purported to be taken at Monitoring. Po.int 

p..,2 on June 29,. 1978, and Au·gust 16, 19·7'8, we.re not taken at the same point a.s 

the other samples at Monitoring Point P-2, and, therefore, were not 

represeMtative of the water quality at Mor:~itoring Point P-2. ('N.T. 122:). 

29. A 11 eight of the samp.les taken between October 16, 1979t and 

February 14, 1983, significar:~tly exceeded the effluent limitations at 25 

Pa.Code §.87.102 a:nd the effluent limitations contained in the Tioga MDP 

(Exhibit to Stipulation). 

30. Monitoring Point P-3 was located approximately 300 to 4UO feet 

northeast of Monitoring Point P-2, adjacent to the main access road, and at a 

point where the pre-existing deep mine discharge flows into a tributary of 

Johnson Creek (N.T. 128, Ex. C-6). 

31.. Monitoring Point P-3 is hydrologica.lly linked to the Percival 

mining operation (N.T. 132). 

32. Three samples were taken from Monitoring Point P-3. The concen­

trations of the various p.arameters analyzed in these samples were as follows: 

Parameter August 30, 1982 
pH 3.8 
Alkalinity 0 mg/1 
Acidity 716 mg/1 
Iron 0.57 mg/1 
Manganese 184.9 mg/1 
Aluminum 46.36 mg/1 
Sulfates 1290 mg/1 

September 30, 1982 
2 • .7 
0 mg/1 

5276 mg/1 
130 mg/1-
373 mg/1 
32.0 mg/1 

10400 mg/1 

November 29, 1982 
2.8 
0 mg/l 

2983 mg/1 
312 mg/1 
206 mg/1 
133 mg/1 

4100 mg/1 

(Exhibits to Stipulation) 

33. A sample from Monitoring Point P-3, identified as "4853/t was 

taken on June 19, 1968; it was taken at a point at least 500 feet upstream 

from where the other samples from Monitoring Paint P-3 were taken and was of 

water collected in unreclaimed strippings (N.T. 532). Sample 4853 will be 

disregarded by the Board in reaching this adjudication. 
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34. The quality of the samples at Monitoring Point P-3 exceeded the 

effluent limitations in 25 Pa.Code §87.102, with the quality of the water in 

the two most recent samples being significantly worse than the quality of the 

earliest sample (Exhibit to Stipulation). 

35. Monitoring Point P-4 was located downstream from Monitoring 

Points P-2 and P-3 and several treatment ponds installed by Percival. Water 

flowing from Monitoring Points P-2 and P-3 flowed into the treatment ponds on 

the western border of Hills No. 2 and No. 3 and eventually to Monitoring Point 
' 

P-4, which was the location of a weir installed by Percival (N.T. 139; Ex. 

C-6). 

36. On January 24, 1983, Mr. Varner advised Percival that before the 

Department would consider issuing Percival his 1983 mining license, he would 

have to improve his water treatment facilities on the Tioga site in order to 

obtain nine consecutive water samples meeting the Department's effluent 

standards (N.T. 320-322; Ex. C-1). 

37. There was a wide fluctuation in the quality of the samples taken 

at Monitoring Point P-4 because of Percival's various attempts at treating the 

discharges from Monitoring Points P-2 and P-3 (N.T. 320-322). 

38. Of the twenty samples taken at Monitoring Point P-4 from August 

31, 1982, through September 20, 1983, only one sample, the one taken on 

February 17, 1983, met the effluent limitations at 25 Pa.Code §87.102 (Exhibit 

to Stipulation). 

39. Percival's final attempt at treating the discharges at 

Monitoring Points P-2 and P-3 involved various steps. The discharges were 

conveyed to the first of three treatment ponds through collection ditches. At 

the lower end of the first pond a pump mixed hydrated lime with the collected 

mixture, and then forced it into a spray aeration area from which the mixture 

1087 



was; "ttb:em e:Glf Tilie::cte:di am:b mov.~d: to~ a, s:eeon:d: treatment pend:.. l'n: t:he: S:.(i;ct.0:.n:di p;an\C!l!,1 

the;: collectedi md:xture was; treated with< soda ash,, and then 1t wa~s. moNe:d, tQ) a1 

'ti:hrilwdl WEll~ iiorr· f'i:nali s·e:t:tt·liiin'g'. line mriiX~tur.e:: was- 1Hl'en' d!ifs'Char"§.ed~ a·nd¥ lllQ:I'il)itbared 

a-1t the' w.e:iir at Mbnitori'ng P'Ci>iin'tt: P'-4:' (Ni."F. 5J9i..54l-l} •. 

410:;~ Some. o.:f' the: wa-teft' t:b>a;t s.hou:ldi rnave: fli'owed\ in.ta the. t:l1e:a;tme.mtt 

JP:o:n:d:s: B¥pas;s.e.d1 them because of br.eache·s· in the' @end's (N .T •. 14'2, 215:); •. 

· 4:ll.. Between rebrua:ry' 15! and ~4·, li98S:.,, P'er.-e:i'v'& l a•t.tempted: 001 ob.!ltarff~, 

mi:ne; c:e.nsecwtive sam@:le:s• 1iro.m\ Ma.n;iite.tri·Dg 1\lo:.i:ndt P''-4 whric.b, meitt the· ilip.p..:l!i~e:adb}l1e: 

effl\uemt lii\mlit.atia.ms:;_ on:l\y the· s.amp:Te: t:aRe:ni om lfehrua.rryi 11', 19&3i, me.:t t:h~; 

Tiim·iitailt:i'e.ns, ~-N .X. 3'22:,, 541-542:),. 

4!2.. The three~ p:ond: trea,tment. sys.tem1 u:S.ed b~: p;erci'va;l fai ledi,,. i~ni t;m.e· 

es:tiima:t:fo;m o;fi' l:i;i:,s eC!.ln:su;litamt: ,, Ed.w;iirl Kb,p:pe ,, b:ee.aus.e; e:ff' i;naiile!if,Ua;te, re:t.e.m:1tiieftl 

4J;. Wnen the thre.e p>o,nd trea;tment s:y~s:t.emi faHed,. Pe:rc:i\va:l; made: l'i10i' 

ftH~·tber a,tztemp,;ts: to: treat the discbarg.e:s from ttWniit.a·ricng; l?a'i'l!tts. P-2: arn:di W7-3\ 

be:eau:se a•f l'i1i1s, be He·f t:IHl't there· was, no,\ economica·Hy, fea.s-fbTe· way of @il?'0,wiiCil!iil!lgi 

tr.e:atmen1,t, ('N:.Ti. 39.?l!-J9~):. 

44. Manft0:l'l'ing Pa~tnt t was; lo:cated: on a: tri'buta:ry bet,weeN; H~itll1 N~s., 

t and1. a cmrl rece·tve:G,, at. one: time· o,r- arwther., d'rai:n:age from' p:re-.e~i:s;ti·ng; c:teep\ 

and' s.triip.1 mines, (N:. T. I4e'-145;; E~ .• C-6}. 

4S\.. Sfx samples. were taken~ at: Mon;i!to,ri:ng- P!o;i<nt L. fl'i'om; Ne:lvembe:r. t.Si,, 

1972,, th;rrough M;ay c, ll980; the rang.e. of the cancen>trati:0;n:s. e,f the p.arame:teFs. 

Par.ame·ter 
pHJ 

It,,,~ 1' •. "'.Jo t;t; 1;1\a: liA· ,, "'·y,~ 

Acidity 
r:ran 
Man.ganese 
A llum<ilr:U;J!flli 
S11lfates 

IL.0W 
2.9' 

88 mgil' 
1. 4' mg·l! 1: 

a4:69< mg/l 
121 .. 98~ m~ll 
17.'0: mg/l 
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Hlgn 
3:.2 

24'40; mg;[T 
38-•. 25 rng;kl 

155.!6: mgltl 
194 • .46- mg;/1 

4\515: mg/1' 



(N.T. 149; Exhibits to Stipulation) 

46. None of the six samples taken from Monitoring Point L met the 

effluent limitations at 25 Pa.Code §87.102; the five samples taken after 

Percival began mining the site were significantly worse in quality than the 

sample taken prior to Percival's mining (N.T. 149; Exhibits to Stipulation). 

47. Monitoring PointS was at a point 20 to 40 feet up into· 

Percival~s backfill and collected water being discharged from the toe of 

Percival's mining spoil (N.T. 150-151, 524-526). 

48. Five samples were taken at Monitoring Point S, one before and 

four after Percival's commencement of surface mining operations; the 

pre-mining sample, which was taken on June 19, 1968, showed a pH of 3.7, 

alkalinity of -92 mg/1, iron of 1.3 mg/1, and sulfates of 20 mg/1 (Exhibits to 

Stipulation). 

49. The concentrations of parameters analyzed in the samples taken 

at Monitoring Point S after Percival initiated mining were: 

Aug. 16 1 1978 Ma~ 21 1980 SeQ. 21 1981 SeQ. 20 1 1983 
pH 3.2 2.3 3.1 3.0 
Acidity (mg/1) 352 390 994 428 
Alkalinity 0 0 0 
Iron (mg/1) 7.75 6.15 80.5 12.16 
Manganese 83.34 108 83.6 
Aluminum (mg/1) 58.85 95.1 
Sulfates (mg/1) 935 1020 2220 1170 

50. The water sampled at Monitoring Point S did not meet the applic­

able effluent limitations for pH, acidity, iron, and manganese and showed 

elevated levels of aluminum and sulfates (Exhibits to Stipulation). 

51. Monitoring Point P-6 was located to the west of the Percival 

operation on the northernmost tributary to the main tributary to Johnson 

Creek; it was a monitoring station that Percival installed with a weir to 

gauge flows (N.T. 162; Ex. C-6). 
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52. Monitorfng Point 'P-6 received drainage from a hoHow ,between 

;Hill No. 1 and the boundary of the Tioga State Forest (N.T. 16l). 

53. Six samples were taken :at Monitoring Point P-6 betwe,e:n ::September 

30 1 1982 1 and September 21 1 19.83: the range of concentrations for th.e 

parameters was as follows: 

Parameter 
pH 
Alka li.nity 
Acidity 
Iron 
Manganese 
Aluminum 
Sulfates 
Suspended Solids 

Low 
2.6 

1116 mg/1 
61.18 mg/1 

.10 mg/1 
106 mg/1 

1890 mg/1 
10 mg/1 

0 

High 
2.9 

3303 mg/1 
357 mg/1 
240 mg/1 
197 mg/1 

5100 mg/1 
16 mg/1 

(Exhibits to Stipulation) 

54. Man i tor ing Point ·1300 received drainage from .between ·Hi lls :N.o. .2 

and 3 {N. T. 162-166). 

5.5. Two samples were taken from Monitoring Point 1300 .prior to 

Percival's mining the Tioga site: the concentra:ti.ons of the parameters were .as 

follows: 

Parameter 
pH 
Alka 1 inity 
Acidity 
Iron 
Sulfates 

June 19, 1968 
3.5 

- .108 mg/1 
not analyzed 

.9 .mg/1 
89 mg/1 

Nov. 15. 1972 
3.2 
0 mg/1 

240 mg/1 
4.5 mg/1 

500 mg/1 

(Exhibits to Stipulation) 

56. Five samples were taken from Monitoring Point 1300 between June 

28 1 1978 1 and September 21 1 1983: the samples had the following range of con­

centrations for the parameters analyzed: 
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Low High 
2.3 2.8 

Parameter 
pH 
Alkalinity 
Acidity 
Iron 
Sulfate 

0 
Less than 2000 mg/1 

2.43 mg/1 
2730 mg/1 

5100 mg/1 
528.75 mg/1 

6615 mg/1 

(Exhibits to Stipulation) 

57. Manganese was analyzed in only the three most recent samples of 

Monitoring Point 1300; the concentrations were 171.7 mg/1, 295 mg/1, and 

145.92 mg/1 (Exhibits to Stipulation). 

58. Aluminum was analyzed in only the May 2, 1980, and September 2, 

1981, samples of Monitoring Point 1300; the concentrations were 186.3 mg/1 and 

315 mg/1 (Exhibits to Stipulation). 

59. The quality of the five samples taken at Monitoring Point 1300 

after Percival began operating was significantly worse than the quality of the 

two samples taken prior to Percival's operations (N.T. 162-166; Exhibits to 

Stipulation). 

60. Monitoring Point 1301 consisted of strip and deep mine 

discharges that flowed to the northernmost tributary of the main tributary to 

Johnson Creek, and eventually passed through Monitoring Point P-6 (N.T. 166). 

61. A sample was taken from Monitoring Point 1301 on November 15, 

1972, prior to Percival's mining the Tioga site; the parameters measured had 

the following concentrations: 

Parameter 
pH 
Alkalinity 
Acidity 
Iron 
Sulfates 

Concentration 
3.1 
0 

468 mg/1 
5.0 mg/1 

BOO mg/1 

(Exhibits to Stipulation) 

62. Samples were taken from Monitoring Point 1301 on September 21, 
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1~83, after Percival had mined the site; the concentrations of the parameters 

analyzed were as follows: 

Parameter 
pH 
Alkalinity 
Acidity 
Iron 
Manganese 
Sulfates 

Concentration 
2.6 
0 

1598 mg/1 
73.72 mg/1 

2730 mg/1 
162.83 mg/1 

(Exhibits to Stipulation) 

63. On April 18, 1983, a sample of wat~r was taken from a pit on the 

active Percival operation located east-southeast of the Tioga State Forest 

boundary (N.T. 167-168). 

64. The concentrations of the parameters analyzed in the April 18, 

1983, pit water sample were as follows: 

Parameter 
pH 
Alkalinity 
Acidity 
Iron 
Manganese 
Aluminum 
Sulfates 

Concentration 
3.2 
0 mg/1 

700 mg/1 
105.07 mg/1 
50.54 mg/1 
28.35 mg/1 

810 mg/1 

(Exhibits to Stipulation) 

65. Acid-producing pyrite was present throughout the Tioga mining 

site (N.T. 168-169). 

66. The coal seams that were mined by Percival are generally 

considered to be acid-producing coal seams (N.T. 170-171). 

67. During a July 2, 1982, inspection, Inspector Henry Daniels found 

inadequate erosion and sedimentation controls, no treatment facilities, water 

accumulated in the pit, no highwall safety barrier, and no perimeter markers 

on the Tioga site (Ex. C-14). 
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68. By letter dated July 12, 1982, John Varner informed Percival 

that all violations noted in Mr. Daniels' July 2, 1982, inspection report were 

to be corrected by September 10, 1982, or a cessation order would be issued 

and civil penalties would be assessed against Percival (Ex. C-14). 

69. The Department issued Percival a cease order on September 13, 

1982, as a result of Percival's failure to treat the discharge next to the 

boundary of the Tioga State Forest and his failure to fully implement the 

re9uired erosion and sedimentation controls (N.T. 204). 

70. By letter dated September 21, 1982, John Meehan, District Mining 

Manager of the Department's Hawk Run office, informed Percival that the Tioga 

operation would remain ceased until an acceptable erosion and sedimentation 

control plan was submitted, approved, and implemented; the discharges met 

effluent criteria; and Percival submitted either an abatement plan or 

demonstrated that the discharges were not his responsibility (Ex. C-14). 

71. By letter dated September 24, 1982, Percival informed the 

Department that he was not responsible for the discharges because he had 

stripped the two seams of coal above the Bear Creek Vein in Hills No. 1, 2, 

and 3; had completely backfilled and seeded the pre-existing strippings; and 

had daylighted the old Bloss Vein deep mines, thereby eliminating the 

discharges from these mine openings and reducing the flow from the Bear Creek 

workings by approximately 50 per cent (Ex. A-16). 

72. Although Percival disclaimed responsibility for the discharges, 

he still submitted a temporary abatement plan (N.T. 387). 

73. On April 21, 1983, the Department issued Percival the order 

which is the subject of this appeal. The order cited Percival for his failure 

to adequately treat discharges on the Tioga site and for his failure to pump 

and treat water accumulated in the pit (Attachment to Notice of Appeal). 
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74.. J.tle :o.r·der directed P·erciva 1 to upgrade ;his 1water tt:,r,eattmen!l: 

f:a,dlJties to m1eet applicable effluent limitations, to undertalke week];¥ 

'monitorimg <Of t'he dis,charges, to pump and t·r'eat the 'JYit water accumulatimns,, 

;and tm :partially backffT1 the ·pit t'O prevent future water ac.cumul ati·:ons 

;(Attachment to Notice ·of App.eal). 

75. The pit water accumulation to whi:c'h the April 21, 1983,, order 

ref:erred .was the ·.pit :north of Hill ~No. 1 wher,e !Percival still wanted to cm~~n·e 

(iN. T.. 343). 

7i6. ·Percival .affected the gro.undwate:r hydr.olo:gy .on the Tio,ga s~t:e :by 

.the foHowi•ng acti-v1ties during the course of !his o.perati·ons: 

a) Herci'va 1 drilled through the Blos·s Vein in :order to ],ocate 

;t:he Bear 'Cre.ek Vei,n and., as a result, allowed :water from the ·ri,O;ga 

site 'tt:> 'be discharged through the Bear Creek discharge·s (N. T. 487). 

1b) Percival covered several pre-existing discharges .on :Hir1 Nm .• 

3, rather tha:n treating and/or eliminating them, as re.quired ;by 

Special Conditi:on ·g of the Tio~ga .MOP (N.T. 343, 350, 479; Ex .• C-1!) .• 

c) Percival was requi•re.d by 'Speci.a.l Condition 14 :of the Tioga 

·MOP te put ·c 1 ay sea 1 s between 1h i ghwa lls , and he obtai ned the clay 'blV 

r.emoving the clay barrier beneath the Bloss Vein. This, 'in turn., 

allowed water to percolate down to the B.ear Cr.eek Vein and dischar:ge 

toward 'Monitoring Points P-2, P-3, and P-4 ('N. T. 485, 487, 4'90, 4:9a, 

.56'5 ; Ex • C-1 ) . 

d) Percival mixed toxic binders between the ·coal ·.se.ams i:nto the 

backfi 11 material (N. T. 488). 
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77. In compliance with the April 21, 1983, order, Percival did pump 

the water into a treatment pond and filled the pit using a bulldozer· (N.T. 

393). 

78. An inspection conducted by Inspector Daniels on June 9, 1983, 

revealed that although erosion and sedimentation controls were adequate, the 

discharges on the Tioga site were not being treated, no equipment was on the 

site, and there were approximately ten to fifteen acres of non-concurrent 

backfill (N.T. 208-210; Ex. C-12). 

79. By letter dated July 27, 1983, John Varner informed Percival 

that the Department intended to forfeit the bonds on the Tioga site because 

backfilling was still not current with mining, backfilling equipment had been 

removed from the site, there were inadequate water treatment facilities, and 

Percival had failed to comply with the abatement order issued on April 21, 

1983. The letter notified Percival that if the violations were not corrected 

within 30 days, the Department would forfeit the bonds (N.T. 237-238; Ex. 

C-14). 

80. During a September 12, 1983, inspection, Inspector Daniels found 

that the violations existing on the Tioga site during his June 9, 1983, 

inspection were uncorrected and that, in addition, toxic material was exposed 

on the site (Ex. C-12). 

81. On September 15, 1983, the Department notified Percival that it 

intended to forfeit the bonds posted for MPs 1087-1, 1087-2, 1087-2(A), 

1087-2(A-2), 1087-5, and 1097-5(A) because of outstanding violations on the 

Tioga site (Paragraph 9, Stipulation). 

82. During his October 14, 1983, inspection, Inspector Daniels again 

found that the June 9, 1983, violations were uncorrected and, in addition, 
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that water was leachiflg out through the br.eastwork of one of the treatment 

p.onds (Ex. C-12). 

,83. .Aetna Casualty Surety .Bond No.. 57 SB 021622 in the amount of 

$5, 750 was posted i.n connect io:n with MP 1087-1; liability under th.e :bond was 

to accrue in the amou·nt of $500/acre, with a minimum 1 iabi 1 ity of $5000 

(Stipulation; Exhibits to Stipulation). 

84. Aetna Casualty Surety Bond No. 57 SB 022745 in the amount .of 

$5000 was posted in connection with MP 1087-2; liability under the bond was to 

a:ccrue in the .amount of $500 per acre, with a minimum liability·of $5000 

('Stipulation; Exhibits to Stipulation). 

85. Aetna Casualty Surety Bond No. 57 SB 024660BCA in the amount ,of 

$320:0 was po.sted in connection with MP 1087-2(A); liability was to accru.e in 

the amount of $500 per acre (Stipulation; Exhibits to Stipulati.on). 

86. Aetna Casualty Surety Bond No. 57 SB 028120 in the amount of 

$33,000 was posted in connection with MP 1087-2(A-2); liability under the bond 

was to accrue in the amount of $1000 per acre, with a minimum 1 iabil ity of 

$5000 (Stipulation; Exhi.bits to Stipulation). 

87. Aetna Casualty Surety Bond No. 57 SB 031830BCA in the amount of 

$13,000 was posted in connection with MP 1087-5; liability was to accrue in 

the amount of $500 per acre, with a minimum liability of $5000 (Stipulation; 

Exhibits to Stipulation). 

88. A collateral bond in the amount of $13,000 was posted in connec­

tion with ·MP 1087-S{A); 1 iabil ity under the bond was to accrue in the amount 

of $.1000 per acre, with a minimum liability of $5000 (Stipulation Exhibits). 

89. A 11 of the _bonds were conditioned upon Percival 's faithful 

pe.rformance of his obligations under the Clean Streams Law, the Surface ·Mining 

Act, the applicable rules and regulations promulgated thereunder, and the 
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provisions and conditions of the permits issued thereunder (Stipulation 

Exhibits). 

90. On July 2, 1982, Inspector Henry Daniels conducted an inspection 

of MPs 1087-1, 1087-2, 1087-2(A), 1087-5, and 1087-5(A); he found a lack of 

erosion and sediment controls in violation of 25 Pa.Code §87.106 on all the 

MPs inspected and an absence of required treatment facilities on MP 1087-2(A) 

in violation of 25 Pa.Code §87.102 (Ex. C-12). 

91. The remainder of the violations found by Inspector Daniels - no 

highwall safety barrier and water accumulating in the pit in violation of §4.2 

of the Surface Mining Act, and no perimeter signs, in violation of 25 Pa.Code 

§87.92 -were not attributed to a specific MP on the inspection report (Ex. 

C-12). 

92. Inspector Daniels conducted another inspection of the Tioga site 

on September 13, 1982; his inspection report designated MP 1087-5(A) as the MP 

inspected (Ex. C-12). 

93. During the course of a June 9, 1983, inspection, Mr. Daniels 

found that discharges on the Tioga MDP were not being treated as required by 

the April 21, 1983, order and that there was an absence of backfilling equip­

ment on the site and non-concurrent backfilling in violation of 25 Pa.Code 

§§87.140 and 87.141 (N.T. 208-210). 

94. Although Mr. Daniels' June 9, 1983, inspection report noted MPs 

1087-2 and its "Amends," 1087-4, 1087-5, and 1087-5(A) as the MPs 

inspected,5 none of the violations were specific to any of the MPs (Ex •• 

C-12). 

5 Mr. Daniels' inspection report also referred to MP 1087-4, which is part 
of the Sullivan site. See Finding of Fact 100, infra. 
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95. Mr. Daniels conducted another inspection on July 6, 19831 and 

his inspection report was similar to the June 9, 1983, inspection report (Ex. 

C-12). 

96. Mr. Daniels conducted inspections of the Tioga site on September 

12 and October 14, 1983, and found the same violations that he found ·on Jli.lne 

9, 1983; in addition, he found toxic materials exposed on the site on 

September 12, 1983, in violation of 25 Pa.Code §87.110, and water leaching 

through the breastwork of the treatment ponds on ·October 14, 1983 (Ex. C-12}. 

97. The September 12, 1983, ·inspection report indicated the permit 

inspected as the Tioga MOP and the phase being mined as MP 1087-5(A), but it 

did not associate the noted violations with any particular MP (Ex. C-12). 

98. The Department presented no evidence concerning the acreage 

affected by Percival on MPs 1087-1, 1087-2, 1087-2(A), 1087-2(A-2), 1087-5, 

and 1087-5(A). 

Sullivan Site 

99. The Sullivan MOP contained the same standard and special 

conditions set forth in Finding of Fact No. 5, except for Special Condition 33 

(Ex. C-1, C-3). 

100. The Department issued four MPs6 for the area encompassed by 

the Sullivan MOP: 

a) MP 1087-3 covered 10 acres; 

b) MP 1087-3(A) covered 28 acres; 

c) MP 1087-4 covered 10 acres; and 

d) MP 1087-6 covered 10 acres. 

(Stipulation Exhibits) 

6 As with the MPs for the Tioga site, the MPs for the Sullivan site were 
not introduced into evidence. 
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101. For a period extending from February 28, 1979, to September 1, 

1979, Percival discontinued all surface mining operations on MPs 1087-3, 

1087-3(A), and 1087-4 (Stipulation -Consent Order and Agreement (COA)). 

102. On May 21, 1979, backfilling equipment needed to complete the 

restoration of MPs 1087-3, 1087-3(A), 1087-4, and 1087-6 was removed in 

violation of §4.2 of the Surface Mining Act, 25 Pa.Code §77.92(f)(2), and the 

terms and conditions of the Sullivan MOP (Stipulation - COA). 

103. From sometime before May 29, 1979, until April 6, 1981, 

Percival discontinued all operations on MP 1087-6 (Stipulation -COA). 

104. From May 29, 1979, until April 6, 1981, Percival failed to 

cover coal measures exposed on MPs 1087-3, 1087-3(A), 1087-4, and 1087-6 in 

violation of §4.2(a) of the Surface Mining Act, 25 Pa.Code §77.92(a)(4), and 

the terms and conditions of the Sullivan MOP (Stipulation - COA). 

105. Aetna Casualty Surety Bond No. 57 SB 027455 in the amount of 

$10,000 was posted in connection with MP 1087-3; liability under the bond was 

to accrue at a rate of $1000 per acre, with a minimum liability of $5000 

(Stipulation Exhibits). 

106. Aetna Casualty Surety Bond No. 57 SB 029865 in the amount of 

$4000 was posted in connection with MP 1087-3(A); liability under the bond was 

to accrue at the rate of $500 per acre (Stipulation Exhibits). 

107. Aetna Casualty Surety Bond No. 57 SB 027444 in the amount of 

$10,000 was posted in connection with MP 1087-4; liability under the bond was 

to accrue at the rate of $1000 per acre, with a minimum liability of $5000 

(Stipulation Exhibits). 

108. Certificate of Deposit No. 65315 (collateral bond) drawn on the 

First Bank of Troy and in the amount of $5750, was posted in connection with 
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MP'' 1Q8t7/-6)n lli'JaJliJi:t;¥ under:- th.iis; ~CD,lniam.e.r.a·l b.Gn.ct! wa~5, um} a~mrue al1t tie rrae t~!1f 

$.$9'5l per acre',.1 w1ilth a mimimum 1 iabi Htw of $50001 (:S,fipulation bhibi1t.s,).,. 

lt(l):91., Qrr Se.-p;tl:emo:ew· ~H., 1~9:#'9),, the· m:epatl'tmenr.b:,! pt:ursualt~ 1t0~ §;"4i((til)) m.'ff Ufte; 

SlitiTI'fa:<re~ Mliirn•i'ng: Ati=1t, 1ioJI'1ie>i<t:ed: the; o:m;nds; faxr Ml?-$ llO:SJ7l-·3~,, DW:Si7J-3:CA~)1, 1\.(JSW-4}" andi 

1\QB'o'-<ii as: at rre·swlit o:fl P.:erch~alli"s: wi.u;latj1ons; o:ift' §41. 2'((a:)! clt tile> Surf~ Mmmiinm 

Actr andi 25; p:a.€:Gd:e §§:Z7.~2(:a·.);'((4:); anrl~ ('2}' (tS,t;iip.wliatfon - ~OA<)., 

Ja;_a;.,.. Notice· oJ th.e· bondi fiowf.e·iitu,r:es;: w.as, sent t:o;; both! Perc.ilwml! a:ndt 

A•tna;: <tas:u:a~l1t:Y. in le.tt:e:rs: from the' Depa.J\'tmetlib; dilited: Se:p.temb:e.r 2l, ng:w9.~;; the 

T.ettens, ad:~riis:ect Aetna: C.asua'ltM and: Perc.iiyaJ) a:f· t':hei'rr rtg;hiti. to ap.p:eall the;· IJmrdi 

f!0:rrtle:tittUJ7e5) t.o the· E.mv,i.ro:nmenta:l: Headngi Board: (Sti.pwlat;icm - COA}' •. 

lillD. Ne.fther· Aetna; C.asua·lty1 nor Perctv.a>l; appea1Terl: the band! 

f<l:rfe:iitu!~e:s> t:o t:he E.nMrilr.o.nmemta.l Headng. BO:ard! w,UMm ttle·: JlWe:scrrilbedi 3:01 ctaJyr 

amJ;ea1l\ p:e:niio:di «S·;t·J:pu1latJon· - COlt} •. 

11]2'.. CJh1, D.e.cember 20, 1979), at: the· re:ques;tt an· Fre.rc:.i.vall,, Dona>.lldl 

~·ut.lias:.;;, [h;i~ef: o.Jfi the: Bo.ndJng: Div.ts-io.m-o.:f the: Buneaw of. M\iimtnQf and Re:c:liamattjb:m" 

d'iire-c.tedi Jcts.e:ph' S.trrrui'm,, Depu,t.y, At.:llormeyr Genera->T, CG';lTe.attons. Diiwi;s.ion o.fi' the 

@2fffiiice: of JH!ito.rmeyr Genena:l<,. to wfthhmldi c:o.'l:Tection; an1 the: surety,' bond:$ 

fforfei:te.di iim co:nnecti:on w.iith; MPs roaz':..J;, 1oa~z·:...J{A)!,, andf l\Gl3.7'-4' ~;s~ti>pwl:at:i:on:. -

CDl\I)J •. 

hli3~... Oir De.ce.mb.er· 27, li~:J.79 ,. Perciva·l! appea~Ted• the: t:orfe:~i\ture: of: the: 

ca~lmatera!ll bo:ndi pos:ted! ;;n, c:o.nnec.t.io.n, w.i1th: MP: 110.8:7·'-6 to! the Erw i:rro.nmen·:ttam 
,, 

Heaning) Boa:rd;;. the app.ea'o11 was~ docket.e.d. at. EHB! D.o:cket~ Nth Z·9::--t:98 .. W: QS:t:i;pwlat .. i:On 

lllt4t." G.nl February 191,. 1980.',, the: Department'. fssued' a; ceas·e andJ des·fst 

ard:e:r to R:erciwa1lr fknr mri'nfnm without bnndSi: o:n1 MP.·s·~ l'08i:-a~,,. llO.S:~.i-3:(fA)i,. ll.GWl!-4't11 

amt1 lia87o-6: tSzi:p.wl:a;tJio.m - crmr):. 



115. On February 4, 1980, Percival filed a petition for allowance of 

appeal nunc pro tunc at EHB Docket No. 79-198-W; the petition covered all 

bonds posted in connection with the Sullivan MOP (Stipulation - COA). 

116. On April 6, 1981, Percival and the Department executed a COA 

relating to the Sullivan site (Stipulation - COA). 

117. The COA required Percival, inter alia, to commence mining and 

reclamation on the area of MP 1087-6 within 10 days after the signing of the 

COA and not resume mining on areas covered by MPs 1087-3, 1087-3(A), and 

1087-4 unless and until bonds complying with the new bonding schedules were 

submitted and approved for those areas (Stipulation - COA). 

118. Percival agreed to comply with the COA and to waive his right 

to appeal the Order to the Board (Stipulation-COA). 

119. The Department agreed in the COA to forbear from collecting the 

forfeited surety bonds so long as Percival complied with the provisions of the 

COA (Stipulation-COA). 

120. The Department did, however, collect the collateral bond posted 

for MP 1087-6. Percival appealed the Department's collection of the 

collateral bond to the Board of Finance and Revenue (Board of Finance), and 

the Board of Finance sustained the Department's action (Board of Finance 

Decision, Stipulation). 

121. In accordance with the provisions of the COA, Percival withdrew 

his appeal at EHB Docket No. 79-198-W on July 14, 1981 (Stipulation-COA). 

122. After entering into the COA, Percival contracted with Sullivan 

County Mining Company to work on MP 1087-6; Sullivan County Mining Company 

worked the site until sometime in the fall of 1981, when it removed its , 

equipment (N.T. 304, 310). 
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12'3'. On or about April 8, 1981, Perci,val rebond:edi MP L08:1-a1· by~ 

S:l!libmiitt i ng a coli latera 1 bond' of $40, 000' in the form of a cert ifi!ed check drawn 

U<,Oil' the C::e:rn:traT P•ennsy:l!~anda. Na:tion.a·l Bank; 1· i,abi:'Hty underr the amrdl was for 

the emitire· amount (Sti·pulati,on Exl:tiJa;lts:);. 

12:4:.. Al:thou:got:t: the COA required completi~on of an a·.rtifi.cial; P,l:ctmdi C!ffll 

MP· Hl87t-J(A} by June 1, 1982 1 Percival be liieved that the c.omp1eti:on o\ff thi:s. 

pond was e:ciHilitin.gent upon the camp leti:cm of m:i1rnin.g; an MP 1087 -6A,1 and, tf!ds; 

e:ou 1iC!f: n0;t be• accomp Hshed'. by June 11 1982 1 because of the p.oor co.a 1: ma!ll'ke:t. 

ccmd'it i·ons € Nl. T. 308) . 

12:&.. Tl:le llen:gth: of the pit on MP 1087-6A exceede.d 1500 feet because· 

Percival: cbang,ed the d:irection of mi.n:ing: so· tha·t the pH on MP 1087-aA. w.ouJd. 

i·nte.Fsect the: open p,it Q,fl: Ml? 108-7-3'(A) I thu,s: fa.c i Htat i;rng' the: comple'tiion am· 

the: al'l'tifi;c.i:a,l. pond; on MP 1087-3:{A) (N. T. 314-3(15). 

~.26. PercivaJ beli:eved, that Department In.s:pector Geo:rge. Lofdt.i:s. Q.taV:e: 

hfi•mr peFmi:s:silC>n: to extend the pit length on MP H~87-6A.; cou:n:sel for the' 

lilep:artment stl<Ji>Ulated' th:at PerciVaJ reques.tea; permi-ssion to· extend the' ptt Ofll 

MP' 1087-6A1 but this p;erm·issi:on was never granted' (N:. T. 315.-316):. 

12'1. lllepartment I nspe.ctor Terry Confer made numerous inspect i·ons, olff' 

MP 1087'-6A (N .• T •. 37-39). 

128. lilaring the co.urse of a September 281 1982 1 i,nsp:ection:1 Mr. 

Confe•l'l' fau:Ftd: that an l-shaped: open cut o.f 2200 feet by 90 feet. e){i sted· on MP. 

108}-6A I water was impounded in pits 1 backfilling was not concurrent., ade.qu:ate 

treatment of dra·.inage· was. not being p·rov·ided 1 there w.er,e exp.osed: caa.l' 

7i rt:te, bendi ilnstrument indi,cate·s; that. the bonct wa,s. posted: in connec:tiloA: 
W;iith: Ml?· 108.7 -6A and den.ot.es that it is. for acy;-ea•ge addict i•o,na l to· MP' 10811'-e;; 
tbe, pa:rrti.es'· sti•pu·lia·:Hon indicates that it was posted for MP l!08:T-6·e. We w~,n 
refe;r to the. a're.a, covered by the $40 1 000: co.llatera l bond; as MP 1087 -6A in 
Q'rde:r to: aMo;id: any con:fus:.ion with the· area cover.ed b;Y the $5 1750' eollateral; 
Jll,f!ir:ld:., 
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measures, no backfilling equipment was present, the permit area was not 

adequately marked, the erosion and sedimentation controls were inadequate, and 

pit lengths were excessive (N.T. 38-39; Ex. C-8). 

129. Percival was advised of the violations on the Sullivan site by 

a letter from the Department dated October 6, 1982 (Ex. C-11). 

130. Inspector Confer conducted inspections of the Sullivan site on 

October 20, November 15, and December 6, 1982, and found the same conditions 

that he found on September 28, 1982 (N.T. 40-41; Ex. C-8). 

131. Percival was again notified of the violations on the Sullivan 

site by Department letter dated January 3, 1983 (Ex. C-11). 

132. During the course of his December 20, 1982, and January 18, 

1983, inspections, Mr. Confer found that although Percival had brought a bull­

dozer onto MP 1087-6A and was backfilling the southern end of the pit, there 

was not adequate equipment to reclaim the other MP areas (N.T. 41-42). 

133. Percival met with representatives of the Department on January 

3, 1983, to discuss the Sullivan site and promised to correct violations on 

the site; Percival was unable to meet certain commitments made during that 

meeting allegedly because Sullivan County Mining Company failed to meet its 

commitments to Percival (N.T. 450). 

134. The Department advised Percival of the violations on the 

Sullivan site in a January 20, 1983, letter (Ex. C-11). 

135. Inspector Confer found on his March 9, May 7, and June 2-3, 

1983, inspections that although the bulldozer was on the Sullivan site, it was 

not working (N.T. 42). 

136. When Inspector Confer visited the Sullivan site on July 5, 1983, 

the bu 11 dozer was removed ( N. T. 44) • 
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137. Although Perc iva 1 did backfi 11 about 100 yards .on MP l08.7·-6A., 

tne permit area was not totally reclaimed (N.T. 56). 

138. The t:reatment pond o.n MP l087-6A was not completed, there wa:s 

no discharge pipe, and it appeared that the pond would not hold water (N .• L 

58). 

139. The Department notified Percival of the violations on the 

Sulliv-an site in a letter dated July 27, 1983 (Ex. C-11). 

140.. Mr. Confer last visited the Sullivan site on October 13,, 1983., 

and found that all of the previous violations were still outstanding {N.T. 

59). 

141. Perc iva 1 admitted that backfi 11 ing equipment was removed f.rom 

the Sulliv-an site befor.e October 6, 1982 (N.T. 322). 

142. Percival admitted that he had exposed coal measures on MP 

1087-6A («4T. 310-313). 

143. On September 15, 1983, the Department notified Percival of its 

intent to forfeit the bonds posted for the Sullivan site .(Stipulation). 

License ·oeni.al 

144. By letter dated January 3, 1983, John Varner informed Percival 

that a hearing would be held on January 20, 1983, with regard to issuance of 

his 1983 surface mine operator's license (Ex. C-11). 

145. On January 20, 1983, the Department held an informal hearing 

concerning Percival's mine operator's license (Ex. C-11). 

146. In a letter dated January 24, 1983, John Varner advised 

Percival, in confirmation of the Department's oral representations at the 

January 20, 1983, hearing, that the Department would not issue Percival a 19.8.3 

ope.rator's license because certain corrective work had not been accomplished 

o.n both the Tioga and Su1l ivan sites. Varner further informed Perc iva 1 that 
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if specified corrective work was accomplished, DER would 11 Consider issuing .. 

Percival a 1983 mining license (Ex. C-11). 

DISCUSSION 

Jurisdiction 

Before we proceed to discuss the merits of this case, we must first 

address the issue of whether we have jurisdiction to review the Department's 

intention to forfeit the bonds associated with the Tioga and Sullivan MOPs and 

its decision not to issue Percival a surface mine operator's license for 1983. 
' 

The Board may, sua sponte, raise the issue of its jurisdiction at any point in 

a proceeding, Board of Pensions and Retirement of the City of Philadelphia v. 

Jackson, Pa.Cmwlth I 560 A.2d 310 (1989). 

During the initial portion of the hearing on the merits in this 

matter, counsel for the parties read a stipulation into the record and engaged 

in a commentary on certain provisions in that stipulation. With respect to 

the issue of our jurisdiction over the Department's forfeiture of the bonds 

posted with the Sullivan and Tioga MPs and its denial of Percival's 1983 

surface mine operator•s license, the following passages from that interchange 

are relevant: 

MR. BROWN: Fine. 

Paragraph 11: "In addition to the appeal of 
the DER Order of April 21, 1983, Percival hereby 
appeals the DER decision to not issue a license 
to Percival and the DER forfeiture of the 
above-referenced bonds." 

End of Stipulation. 

* * * * * 
MR. FENICLE: Item 11, that is correct, 

this is an appeal of the DER Order of April 21, 
1983, and also the failure to issue a license; 
even though Mr. Percival has never had a formal 
letter saying that the issuance of a license for 
'83 is denied, it has been stipulated that this 
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is .an appeal of their denial of issuance of that 
license. 

MR. BROWN: Yes. 

MR. FENICLE: And they have .not, in fact, 
taken the next step to forfeit these 'bonds, but, 
ag&in, we are agreeing, stipulating, that this is 
an appeal of their forfeiture. 

MR. BROWN: I would point out that the 
Consent Order and Agreement actually forfeits the 
bonds for the Su1l ivan County site; and we agree 
in there that, providing that has been complied 
with, to not collect those bonds. 

I think your point is simply --

MR. FENICLE: Well, you sent a letter 
saying that you were going to forfeit the bonds. 

MR. BROWN: Yes; that•s correct. 

MR. FENICLE: So this is an appeal of that 
forfeiture action. 

MR. BROWN: Yes. 

(N. T. 6-8) 

The appellate courts of this Commonwealth have long held that mere agreement 

of the parties will not vest jurisdiction where it otherwise might not 'be, ,and 

the Board has app 1 ied that rule, as it is bound to do, in its deci.sions. Clay 

v. Advanced Computer Applications, _ Pa.Super. _, 536 A.2d 1375 (1988) and 

Hatfield Township Municipal Authority v. DER, 1988 EHB 122. Thus, if ther.e ,is 

evidence in the record of this matter that Percival did not file timely 

appeals of these Department actions, we are then without jurisdiction to 

review them, despite the parties• stipulation. 

The May 12, 1983, notice of appeal filed by Percival contains this 

statement: 

2. (a) Specify the action for which review is 
sought, the Department officials who took said 
actions, and the location of the proposed ;p.roject 
including the municipality and county. Also, 
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attach a copy of the letter, order or notifica­
tion from which you are appealing. (b) Specify 
the date when the order or notice of the action 
appealed was received. 

(a) Abatement Order HRO 83-18 
John E. Meehan, District Mining Manager 
Blossburg, PA; Hamilton Township, Tioga 
County 

(b) April 22, 1983 

There is no mention in the notice of appeal of the Department's January 24, 

19~3, letter notifying Percival that it would not issue him a 1983 surface 

mine operator's license, nor is there any reference in HRO 83-18, the 

compliance order at issue in this appeal, to the Department's decision 

concerning the license renewa1.8 Since the license renewal denial was not 

specified in Percival's notice of appeal, we are without jurisdiction to. 

review it, ROBBI v. DER, 1988 EHB 500. 

Regarding the bond forfeitures, the first notice of the Department's 

intent to forfeit Percival's bonds for the Sullivan and Tioga sites was in a 

July 27, 1983, letter, which Percival, according to the return receipt, 

received on July 28, 1983 (Ex. C-11). Obviously, since the Department's 

statement of intent to forfeit the bonds occurred months after the filing of 

the notice of appeal at Docket No. 83-094-M, the notice of appeal could not 

have encompassed the July 27, 1983, letter. However, this is irrelevant, for 

the letter was not reviewable by the Board. Examining the language of this 

letter, it is clear that it was not a final action of the Department, as it 

expressly gave Percival 30 days to correct the violations on the Sullivan and 

8 The Department's pre-hearing memorandum, which was filed with the Board 
on October 5, 1983, does allude in the statement of facts to the informal 
licensing hearing, but not the January 24, 1983, letter. Obviously, if an 
appellant does not challenge a Department action, the Department cannot do so 
on its behalf. 
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Tto,g!a s;Ues befare· bQ.nd forfeiture wou.ld be tn:'itia.ted: by t:he D'epa:rtrflent .. 

Bee:a\use this l:et:t.er was n;o.t a final action of the Department,, ~e ha.ve no 

l'rhe. Dep~nrtmertt~s September· 15,: 1!1}93;,. a.ctJon regard·tng band! fo:rfe•U~~.~tre 

is: ano:tm~r matter. fo.r tt was the: fnl!loW-IlliJll tn the Depa·rtment•·s JuJy 27/,, 

1.98:3:. ,, no:tice to Percival. The Department iin:Sp.ecte.d tbe T toga s lite on 

Seprtember 12·,, 1983; (Ex. C-12)., to a:ete·rmi·ne whether the,· pre:VlO!.tS v·io-lat:iioms 

~ted iilili iits Ju,ly 27/, 1983,, notje:e o,f tnte;t!lt to 1fmrfeit h:il\d been carre:ct.etl •. 

f'iindiing: tl!liatt they !:tad n.ot been, corrected, Ins:pectarr Dar.t1els stated! o.n Ms 

i!1lsp.ectiio·l'il: Feport tha.t ''R•ecommendaUon is th.e onliy f~Ule' left that B:Oiil£! 

Fo,rfe·ilh:re be ini t iatedi ... , The part i:es st iipu l'ate.d' on the reco:rd of tl!t.e: Otto:lb.e:r 

U' •. 19$.i3,, fue..a.ring! O:n the meri:ts that the D:e.partment no.t:UiiedJg; PercbaJ Oiff 

iit..s iin:teJit>ti:o)n t(!), forfeit h.ts born.ds fo.r the Perc:iv.al a.ncl S:lli•Hi:.var;t s.ites. on: 

Sep•tember 15, 1983. €N:. T. 6.; Stipu.lation):. lft:ds:,, we: b:e Heve, wa.s a fim:aJ 

ae:t:iion of the Department. For Perciv,al to have· ff:l:ed a<. timeliy a:ppe.a] CiJ;f the 

lilepa·rtment•'s aetioft,, b.e; wou;l.di h:ave had to d'Q s.o ay Octo.be·r 17, 1983)0: 

lHt1:e: parrties ;:r;~,treduced a. wri;tten st ipu.lat ;,e:n om1 the re:e:ord' o;ff- the 

hear·im.g; on' trne mer·its ef Oeto.ber 17 '· 1983. Th:a,t stip~:~~la:tio.n ind\i·catedl t'lita·:t 

l?'e·rrej.v,aJ was. a•p:peaUng the: ID.epa,rtment • s nattfi:catiol!li tb:at 1t was, ga~ht§i m 

for'fe:iit Pere:i V·aY s b.ond:s. 'fhe. Bo.ard wn l regard Parag•Fa(i)fu 11 O;f the pa:r·tiies/ 

9· No a~o;eume·nt to- tbi~s effect was introduced: i:nto: e:v·i.dence:. 

10; lhe lia:st d!ay of the appeal period!, October 15,,, 198'3;,, fel:l on a Satttir'Et.a:lf.,. 
Sf); the· awp.ea l\ pell"iod\ wa,s. extended' to; Monday,',, Oe:tobeYi' 17' '· 19'83. 
§;§J15.0:Z,·''aJlHH'fi;) and! 190:8. of th.e Statu·tory C.Gns;truetilan, Act, 1 Pa.C .• .S.A •. 
§:§ilSOZ~ a H 1 ) Hi')) a ad 1908:. 
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written stipulation11 as a notice of appeal of the Department's forfeiture 

of the bonds by Percival and, as a result, finds that Percival timely appealed 

the bond forfeitures. 

The forfeiture of the bonds associated with the Sullivan site presents 

another set of jurisdictional problems. In examining the Department's for­

feiture of the bonds associated with the Sullivan MPs, we must separately 

review those bonds covered by the provision of the COA (specifically, those 

associated with MPs 1087-3, 1087-3(A), and 1087-4) and the bond associated 
' 

with MP 1087-6. The bonds associated with all four MPs were forfeited by the 

Department on September 21, 1979 (Stipulation - COA), but, thereafter, the 

sequence of events took divergent paths. 

Neither Percival nor Aetna Casualty took a timely appeal of the bond 

forfeitures to the Board (Stipulation - COA). However, the Department then 

requested the Office of Attorney General to withhold collection on the bonds 

posted for MPs 1087-3, 1087-3(A), and 1087-4 (Stipulation - COA). Percival 

then, on December 7, 1979, filed an appeal with the Board of the Department's 

forfeiture of the collateral bond posted with MP 1087-6, and that appeal was 

docketed at EHB Docket No. 79-198-W (Stipulation - COA). Then, on February 4, 

1980, Percival filed, at Docket No. 79-198-W, a'petition for allowance of an 

appeal nunc pro tunc of all the bonds posted with the Sullivan MPs 

(Stipulation - COA). The parties then apparently engaged in negotiations 

which culminated in the April 6, 1981, COA. As a condition of the COA, 

11 This stipulation was not separately docketed by the Board, but in view 
of the Board's practice of accepting virtually any written document containing 
a written declaration of intent to appeal, the Board cannot treat Paragraph 11 
of the Stipulation otherwise. 
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Per.civ;a~ wtithdrew <his ap.peal at Docket ;No. 7;g-1'98..;W and the De,partme!llt ,agreed 

100 ·ifarbear from .cmllecting the surety bonds posted with MPs 1087-3, lt08.7-3f~t • 

. am:£1 Ul8r7-4 so 1o:ng a:s ·Pe-rcival ·compHed with the <GOA ('Stlpu1ati"On - 'UDAl. 

lhe Department now argues that we cannot review ·the forfeiture rof t:he 

bonds posted with MPs 1087-3,, 1087--3(A), and 1087-4 (surety bonds) aw:d t;be 

.$5750 ,collateral ·bond posted with MP 1087-6. Thus, we must determine whe\Oher 

the Depa•rtme·nt Is 'September r 1983 r act ion regarding the bonds :posted ,wit:'h ··tf!le 

:SulH'va\n site is reviewable by the Board. 

that •... 

Section 4(h) of the Surface Mining Act provides, in perti-nent (Jllii'rt,, 

If the operator fails or ·refuses to comply 
with the r.equ i rements of the act in any respect 
for which liability has been charged on the bond, 
the department shall dec 1 are such portion of the 
b:o.nd forfeited and sha 11 certify the same to the 
Department of Justice, which shall proceed to en­
for.ce and collect the amount of 1 iabi lity for­
feited thereon ••• any operator aggrieved by reason 
of forfeiting the bond ••• r as herein pr.ovided, 
shall have a right to contest such action and 
a·ppeal therefrom as herein provided. 

As for the Department of Justice, which is now the Office of Att'Orney 

General, §204.(c) of the Commonwealth Attorneys Act, the Act of Octo.ber 15, 

1980, P.L 95(f, as amended, 71 P.S. §732-204(c) (Commonwealth Attorn~ys 

Act), 12 provides that: 

... The Attorney General shall collect, by suit or 
otherwise, all debts, taxes, and accounts due the 
Commonwea 1 th which sha 11 be referred to and 
placed with the Attorney General for collection 
by any Conunonwealth agency; the Attorney General 
shall keep a proper docket or dockets, duly 

12 lhe power of the Atto·rney Genera 1 to collect debts r taxes I and a:e:counts 
due the Commonwealth was previously .set forth in substa·ntia lly the same terms 
i·n 1§:g·o3{a' of the Administrative Code 1 71 P.S. §.293(a).. That section of the 
Admini-strative Code was repealed in 1980 with the passage of the Conunonwealth 
Attorneys Act. 
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indexed, of all such claims, showing whether they 
are in litigation and their nature and condition ••• 

Once the forfeiture of a bond is final, the Department has a duty to refer it 

to the Office of Attorney General for collection, which, in this case, it did 

sometime in late 1979. When the matter is in the Attorney General's hands for 

collection, this Board has no further role to play. The issue of whether the 

Department violated its agreement not to seek collection of the surety bonds 

so long as Percival complied with the COA must be raised in the appropriate 

forum when the Attorney General proceeds with collection of the surety bonds. 

Thus, Percival's appeal of the forfeitures of MPs 1087-3, 1087-3A, and 1087-4 

is dismissed for lack of jurisdiction. 

As for MP 1087-6, the Department did collect on the $5750 collateral 

bond posted with it and that bond is not within our jurisdiction, but 

Percival, as permitted by the COA, then rebonded this permit (MP 1087-6A) 

on or about April 8, 1981, by submitting a collateral bond in the amount of 

$40,000 (Stipulation Exhibits). Since Percival timely challenged the 

Department's September 15, 1983, forfeiture of this bond,13 we may examine 

the propriety of the Department's forfeiture. 

In summary, our jurisdictional rulings are as follows. The Board is 

dismissing Percival's appeal of the Department's license denial for 

untimeliness. Percival's appeal of the Department's July 27, 1983, letter 

regarding bond forfeiture is dismissed because the letter was not a final 

action of the Department. And, Percival's appeal of the Department's 

September, 1983 forfeiture of the surety bonds associated with the Sullivan 

site is dismissed, because the Department's 1979 forfeiture of those bonds was 

referred to the Office of Attorney General for collection. We have 

13 Percival's appeal of the Sullivan collateral bond forfeiture was timely 
for the same reason that his appeal of the Tioga bond forfeitures was timely. 
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jurisdiction over Percival's appeals of HRO 83-18, the Tioga sit:e bond 

forfeitures, and the forfeiture of the $40,000 collateral bond .posted for MP 

1·087-6A on the Sullivan site. 

Burden of Proof 

Having disposed of the threshold jurisdictional issues, our 

discussion of this matter necessarily begins with a discussion of the burden 

of proof.. In the appeal of the compliance order relating to the Tioga site .• 

the Departme·nt bears the burden of proving by a preponderance of the evidence 

that it has not abused its discretion, 25 Pa.Code §21.101(b)(3) and Kerrv Coal 

Company v. DER, EHB Docket No. 86-640-M (Adjudication issued March 9, 1990). 

Similarly, with regard to the bond forfeitures, the Department bears the 

burden of proving by a preponderance of the evidence that conditions on the 

Tioga and Sullivan sites justify bond forfeiture, and, in the case of bond 

instruments with a per acre 1 iabil ity, that it forfeited the proper amount of 

bond. James E. Martin and American Insurance Company v. DER, 1988 EHB 1256, 

aff'd _ Pa.Cmwlth _, 570 A.2d 122 (1990). 

We hold that the Department has sustained its burden of proof with 

regard to issuance of the order relating to the Tioga site and has sustained 

its burden with regard to the propriety of the bond forfeitures for both the 

Tioga and Sullivan sites, but, has failed to sustain its burden regarding the 

amount of the bond forfeitures for the Tioga site. 

April 21. 1983, Compliance Order for the Tioga Site 

In appealing the Department's Apri 1 21, 1983, order to treat mine 

drainage discharges at the Tioga site to meet applicable effluent 1 imit.ations 

and to pump and treat water accumulating in the pit, Percival contends that 

the dis.charges pre-d.ated his mining activities and that, as a result, he 

cannot be held responsible for treating the discharges to meet applicable 
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effluent limitations unless he has somehow affected the discharges. While the 

Department asserts that Percival is responsible for treating any non-complying 

discharges on his permit area regardless of whether he has affected those 

discharges, the Department argues that, in any event, Percival has affected 

the discharges and is, therefore, responsible for them. 

We have recently addressed the law interpreting §315 of the Clean 

Streams Law in Ingram Coal Company. et al. v. DER, EHB Docket No. 88-291-F 

(Opinion issued April 17, 1990), wherein we held, at pages 6-7, that: 

The first issue is whether Ingram Partnership 
can be held liable under Section 315(a) of the 
Clean Streams Law, 35 P.S. §691.315(a), for a 
discharge from its permitted area which it did 
not cause. . •• DER is correct that the Board 
has construed this language to hold an operator 
responsible for a discharge on its site regard­
less of whether the operator caused or contributed 
to the discharge. See~ Bologna Mining Co., 
Benjamin Coal Co.; Mcintire Coal Co., Hepburnia 
Coal Co., supra. On the other hand, Ingram 
Partnership is correct that Pennsylvania's 
appellate courts have never held an operator 
liable under Section 315(a) where the operator 
did not cause the discharge. See William J. 
Mcintire Coal Co. v. Commonwealth. DER, 108 Pa. 
Commonwealth Ct. 443, 530 A.2d 140 (1987). 
Furthermore, in Mcintire, Commonwealth Court 
noted that causation was present in two judicial 
precedents which the Board had cited in support 
of finding liability without causation. Mcintire, 
530 A.2d at 142-143. 

For the reasons which follow, we reaffirm our 
previous holdings that an operator is responsible 
under Section 315 for any discharge emanating 
from its mine site, regardless of whether the 
operator "caused" t.he discharge. See, Bologna, 
Benjamin, Hepburnia, Mcintire, supra, see also, 
Yenzi v. DER, 1988 EHB 643, Adam Greece d/b/a 
Cherry Run Fuel Co. v. DER, 1980 EHB 135, Robert 
C. Penoyer v. DER, 1987 EHB 131, Hawk 
Contracting. Inc. & Adam Eidemiller, Inc. v. DER, 
1981 EHB 150, 173. 

(footnote omitted) 
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Here, we again hold that Percival, as the permittee of the Tioga site, may be 

he.ld liable under §315 of the Clean Streams Law f,or treating tihe discharges o:n 

the site regardless of whether he affected them. However, as in the· 

Mcintire, supra, adjudication; we do find that P~ercival affected the 

discharges on the Tioga site. 

The evidence clearly establishes that there are numerous discharges 

on the Tioga site which do not meet the effluent limitations set forth at 25 

Pa.Code §87 .102 and contained in the terms and ~conditions of the Tioga MOP and 

that those discharges have, ov~r time, degraded in quality. 

We will first address the trends and indications in the water quality 

data and then address other evidence establishing that Percival affected the 

Tioga site. In assessing the water quality data, we will focus on Monitoring 

Points P-2, P-3, P-4, 1300, 1301, and L, which ~re all withi; the Tioga MOP 

boundaries (Stipulation Exhibits) and then Monitoring Points S and P-6, which 

are near the boundaries. This data must be analyzed in the context of 

app 1 icab le effluent 1 imitations at Pa.Code §87 .10214 and Sped a 1:' Condition 

25 of the Tioga MOP.15 

A sample of water taken on April 18, 1983, from the pit on the then­

active portion of the Tioga site at a point'east-southeast of the Tioga State 

Forest boundary showed significant exceedances of 25 Pa.Code §87.102: pH of 

3.2, acidity of 706 mg/1, iron of 105.07 mg/1, and manganese of 50.54 mg/1. 
' 

14 This regulation prohibits the discharge of water which is acid and 
requires that the pH shall be 6 to 9, that iron shall not exceed 7.0 mg/1, and 
that manganese shall not exceed 4.0 mg/1. 

15 Special Condition 25 requires that the pH of any discharge shall be frorri 
6.0 tb 9.0 and that the iron concentration shall not exceed 7.0 mg/1. 
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Monitoring Point P-2 is located on the third branch of the main 

tributary to Johnson Creek (N.T. 120) and eventually drains into a treatment 

pond (N.T. 126; Ex. C-6). Water sampled from Monitoring Point P-2 exhibited 

quality which did not meet the effluent limits set forth at 25 Pa.Code 

§87.102; indeed, the lowest concentrations of the parameters measured during 

the course of Percival's mining significantly exceeded the applicable effluent 

limitations and Special Condition 25 in the Tioga MOP (Exhibits to 

Stipulation). 

Monitoring Point .P-3 is located on the Tioga MOP approximately 300 to 

400 feet northeast of Monitoring Point P-2 (N.T. 128; Ex. C-6). Although it 

was part of a pre-existing deep mine discharge (N.T. 128), it exhibited 

degradation over time in the three samples taken during the course of 

Percival's operations, and the quality of the samples did not meet the 

effluent limitations at 25 Pa.Code §87.102 and Special Condition 25 of the 

Tioga MOP (Exhibits to Stipulation). 

Monitoring Point P-4 collected water from treatment ponds which, in 

turn, received water from Monitoring Points P-2 and P-3 (N.T. 139). Of the 

twenty samples taken of Monitoring Point P-4, only one sample met the 

applicable effluent limitations for pH, alkalinity, acidity, iron, and 

manganese (Exhibit to Stipulation), with the quality varying widely. 

Monitoring Point 1300 received drainage from between Hills No. 2 and 

3. Although samples taken in 1968 and 1972 indicated some acid production, 

later sampling showed increases in acidity and sulfates and fluctuations in 

iron (N.T. 164-165). 

Monitoring Point L was located on a tributary between Hills 1 and 2 

and received, at one time or another, drainage from previous deep and strip 

mining on the Tioga site (N.T. 142-145). There were six samples taken at 
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Monitoring Point L from November 15, 1972, through May 15, 1980 (N.T. 148). 

None of the six samples met the applicable effluent limits at 25 Pa.Code 

§87.102 or Special Condition 25, and the five samples taken subsequent to the 

initiation of surface mining operations by Percival showed a decrease in 

quality. 

Two other monitoring points in close proximity to the boundary of the 

Tioga MOP also exhibited serious degradation and/or violations of the 

applicable effluent limitations. Monitoring Point S was 20 to 40 feet into 

Percival's backfill and collected toe of spoil discharges draining downslope 

from the Tioga site (N.T. 149-150). The samples did not meet the applicable 

effluent limitations for pH, iron, acidity, and manganese (N.T. 152) and 

demonstrated elevated concentrations of aluminum and sulfates. Similarly, the 

analyses of the water sampled at Monitoring Point 6 showed substantial 

exceedances of the effluent limitations at 25 Pa.Code §87.102. 

Thus, all of this evidence demonstrates both violations of the 

applicable effluent limitations and degradation of the discharges• As if this 

analytical data were not sufficient to establish liability, other evidence 

presented by the Department and admissions made by Percival establish that 

Percival affected the discharges in numerous other ways. 

While the pit was open, Percival drilled through the Bloss Vein in 

order to determine where the Bear Creek Vein was located. Although he covered 

the drill hole with 25 to 30 feet of dirt, water from his operations was still 

discharged through the Bear Creek Vein discharges (N.T. 329, 331, 343, 487). 

Percival also mixed gob materials into the backfill (N.T. 488). 

Percival daylighted all pre-existing deep mines that he encountered 

on the Bloss Vein (N.T. 493). In doing so, he displaced certain discharges 

and redirected them (N.T. 497-498). Percival also removed the clay barriers 
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underneath the Bloss Vein, which allowed water to percolate through opened 

fracture joints and discharge in greater quantities at Monitoring Points P-2 

and P-3 (N.T. 485, 487, 498, 565-566). Finally, Percival constructed clay 

barriers within the pit in a manner that shifted water flow direction toward 

Monitoring Point P-2 (N.T. 565). 

There was substantial evidence in the record to support a finding 

that Percival affected the discharges on the Tioga site. Percival did not 

contradict this testimony; his only defense to these documented violations of 

effluent limitations was that he was not responsible for them (N.T. 385, 387) 

and that the abnormally high rainfall and flooding in 1972 invalidated any 

water samples taken before his operations. Percival presented no evidence to 

support his claims that the pre-mining samples were invalid. Even if one were 

to disregard the pre-mining samples, the samples taken during the course of 

Percival's operations establish violations of 25 Pa.Code §87.102 and 

demonstrate a degradation in quality over time. 

Having found these violations by Percival of 25 Pa.Code §87.102 and 

the terms and conditions of the Tioga MOP and having found that Percival was 

responsible for these violations as permittee and as a result of affecting the 

discharges, we must find that the Department did not abuse its discretion in 

issuing the April 21, 1983, order to Percival. 

Forfeiture of the Bonds Posted with the Tioga MPs 

In arguing that its forfeiture of the bonds for the Tioga MPs was not 

an abuse of discretion, the Department maintains that it has proven violations 

by Percival of the Surface Mining Act, the Clean Streams Law, the rules and 

regulations adopted thereunder, and the terms and conditions of Percival's 
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permits and that. Percival has not disputed these violations. Percival's 

defense to the bond forfeiture is that he is not responsible for the discharge 

violations and that reclamation on the Tioga site was almost completed. 

The Department is mandated by §4(h) of the Surface Mining Act to 

forfeit bonds where the operator has failed to comply with the requirement~ of 

the Surface Mining Act. Morcoa.l Co. v. Department of Environmenta 1 Resources,. 

74 Pa.Cmwlth 108, 459 A.2d 1303: (1983). However, in reviewing a forfeiture, 

the Board's task does not end with determining whether violations of the 

Surface Mining Act have been established by the Department. We must examine 

the language of the bond instruments, as that language controls the 

obligations of the parties, Yellow Run Energy Co. v. DER, 1986 EHB 171. In 

particular, we must be concerned with the manner in which liability accrues 

under the bond- i.e., whether it accrues per acre affected or whether 

liability is for the entire amount. James E. Martin, supra. In reviewing the 

Department's September 15, 1983, action, we must conclude that the Department 

satisfied its burden of demonstrating the existence of violations of the 

Surface Mining Act on the Tioga site, but did not satisfy its burden of 

demonstrating that the violations were associated with particular MPs or that 

it was entitled to the entire amount of the forfeited bonds in the case of 

those MPs where forfeiture was mandated. 

We have already found, supra, that Percival had violated the Surface 

Mining Act, the Clean Streams Law, the rules and regulations adopted 

thereunder, and the terms and conditions of the Tioga MOP as a result of the 

mine drainage being generated by the Tioga site and that the Department's 

issuance of the April 21, 1983, order to Percival was not an abuse of 

discretion. Other evidence presented by the Department establishes that 

Percival did not comply with the requirements of the April 21, 1983, order and 
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committed other violations of the Surface Mining Act, the Clean Streams Law, 

the rules and regulations adopted thereunder, and the terms and conditions of 

the Tioga MOP and MPs. 

On July 2, 1982, Henry Daniels, a Department inspector, found 

numerous violations, among them a lack of erosion and sedimentation controls 

on the Tioga MPs in violation of 25 Pa.Code §87.106; no water treatment 

facilities on MP 1087-2(A) in violation of 25 Pa.Code §87.102; no highwall 

sa~ety barrier in violation of §4.2 of the Surface Mining Act; no perimeter 

signs in violation of 25 Pa.Code §87.92; and water accumulating in the pit in 

violation of §4.2 of the Surface Mining Act.16 

Inspector Daniels visited the Tioga site on June 9, 1983, 

approximately a month and a half after the issuance of the order, and found 

that the discharges on the Tioga MOP were not being treated as required by the 

April 21, 1983, order; in addition, he found no equipment on the site and ten 

to fifteen acres of non-concurrent backfilling in violation of 25 Pa.Code 

§§87.140 and 87.141(c)(1) (N.T. 208-210). 

Three days before the Department's September 15, 1983, bond 

forfeiture action, Mr. Daniels again inspected the Tioga site; he found that 

the violations he identified during his June 9, 1983, inspection were still 

present and that, in addition, toxic material was exposed, in violation of 25 

Pa.Code §87.110 (Ex. C-12). The conditions found in Mr. Daniels' June 9, 

1983, inspection were still uncorrected when Mr. Daniels inspected the site on 

October 14, 1983, three days before the hearing on the merits; he also found 

water leaching through the breastwork of the treatment ponds (Ex. C-12). The 

violations of the April 21, 1983, order constitute unlawful conduct by 'Virtue 

16 All of Inspector Daniels' inspection reports are contained in Ex. C-12. 
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of §18.6 of the Surface Mining Act, 52 P.S.-§1396.24. These violations and 

the other violati;ons found by Inspector Daniels did provide more than a 

sufficient basis for forfeiture of the bonds posted with the Tioga MPs. 

However, if the Board is to sustain the forfeiture it is not 

sufficient to establish violations of the Tioga MOP, for the bonds are tied to 

specific MPs. The bond instruments are conditioned upon Percival meeting the 

requirements of the Clean Streams Law, the Surface Mining Act, the rules and 

regulations promul~gated thereunder, and the terms; and conditions of "the 

permits issued thereunder and designated in this bond." The MOP and the MP 

are designated on all the bond instruments for the Tioga site, with each bond 

relating to a particular MP. Thus, we cannot sustain a forfeiture of a bond 

relating to a particular MP unless we find violations on that MP. The RondeH 

Company v. DER, 1988 EHB 1044. 

The evidence presented by the Department relating to particular MPs 

breaks down as follows. Inspector Daniels' July 2, 1982, inspection report 

indicates MPs 1087-1, 1087-2, 1087-5, and 1087-5(A) as the MPs inspected; he 

notes the absence of any erosion and sediment control measures on all the MPs 

and the lack of required treatment facilities on MP 1087-2{A). His September 

13, 1982, inspection report designates only MP 1087-S{A) as the MP inspected. 

His June 9, 1983, inspection report designates MPs 1087-2 and its "Amends," 

1087-4,17 1087-5, and 1087-S(A), but none of the violations noted is to a 

specific MP. The July 6, 1983, inspection report is labeled in the same 

fashion and also does not differentiate among the various MPs. Mr. Daniels 

took a series of slides (Ex. C-13-1 to 13-8, 13-11 to 13-21) during his July 

6, 1983, inspection and indicated the location of the slides on Ex. C-6 (N.T. 

17 MP 1087-4 relates to the Sullivan site. 
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208, 211). All of the slides except Ex. C-12-2 to 13-4 and 13-6 to 13-8 were 

indicated on MPs 1087-5 and 1087-5(A); the remainder were on MP 

1087-2(A-2).18 The September 12, 1983, inspection report indicates the 

permit as the Tioga MOP, indicates the phase being mined as "1087-5A," and 

does not tie the noted violations otherwise to a particular MP. The September 

12, 1983, and October 14, 1983, inspection reports refer to the Department's 

April 21, 1983, order, which is the subject of this appeal, but that order 

on~y refers to the Tioga MOP. 

Taking all of this evidence together, we find that the Department has 

established violations on MPs 1087-5, 1087-5(A), 1087-2(a), and 1087-2(A-2) 

and, as a result, was mandated to forfeit the bonds posted with those MPs. 

The Department failed to establish violations on MPs 1087-1 and 1087-2 and, 

thus, its forfeiture of those bonds was an abuse of discretion.19 

We must next ascertain the amount of the bond for each MP the 

Department is entitled to forfeit. The bonds posted with MPs 1087-2(A), and 

1087-5 provide that liability accrues at the rate of $500 per acre, with a 

minimum liability of $5,000. The bonds posted with MPs 1087-2(A-2) and 

1087-S(A) provide that liability accrues at the rate of $1000 per acre, with a 

minimum liability of $5000. The Department presented no evidence relating to 

18 This is based on our reading of Ex. C-6 and Ex. C-15. 

19 Erosion and sediment control violations were noted for all the Tioga MPs 
in the July 2, 1982, inspection report. The report of the September 12, 1982, 
follow-up inspection states "The E&S controls have been partially implemented 
but still do not meet requirements." The remaining inspection reports make no 
reference to erosion and sediment control violations, so we must assume the 
violations were corrected. 
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the acreage affected on any of these MPs, so we can only sustain forfeiture of 

the minimum 1 iabi1 ity under each bond - $5000 for MPs 1087-2(A-2), 1087-5, and 

1087-5(A) and $3200 for MP 1087-2(A).20 

As a result of our jurisdictional rulings regarding the Sullivan site 

bond forfeitures, we are limited to examining the propriety of the 

Department's 1983 forfeiture of the $40,000 collateral bond posted for MP 

1087-6A. The evidence in the record points to violations of the relevant 

regulatory requirements which would trigger mandatory bond forfeiture. 

Percival exceeded the 1500 pit length requirement in 25 Pa.Code §87.141(c)(2) 

and changed the direction of mining, ostensibly for the purpose of 

facilitating the completion of a pond on MP 1087-3(A) (N.T. 314-315). A 

September 28, 1982, inspection of MP 1087-6A revealed numerous violations in 

addition to the pit length violation: water impounded in the pits in 

violation of §4.2 of the Surface Mining Act; non-concurrent backfilling in 

violation of 25 Pa.Code §87.141; inadequate treatment of mine drainage in 

violation of 25 Pa.Code §87.102; exposed coal measures in violation of 25 

Pa.Code §87.110; absence of backfilling equipment in violation of 25 Pa.Code 

§87.92; and insufficient erosion and sedimentation controls in violation of 25 

Pa.Code §87.106 (N.T. 3839). These violations were still present when the 

Department conducted inspections on October 20, November 15, and December 6, 

1982 (N.T. 40-41). Violations of reclamation requirements were found in the 

March 9, May 7, June 2-3, and July 5, 1983, inspections (N.T. 42, 44, 56) and 

mine drainage treatment violat,ions were noted in a July 5, 1983, inspection 

(N.T. 58). None of the violations were corrected when Inspector Confer 

visited the Sullivan site before the hearings (N.T. 59). Any one of these 

20 Although the minimum liability under the bond was $5000, the bond was 
only in the amount of $3200. 
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violations alone would have been sufficient to sustain bond forfeiture; 

together, they make an overwhelming justification. 

Since liability under the collateral bond posted for MP 1087-6A was 

for the entire amount (Stipulation Exhibits), the Department had only to 

establish violations of the Surface Mining Act, the Clean Streams Law, the 

rules and regulations adopted thereunder, and the terms and conditions of the 

Sullivan MOP and MP 1087-6A to be entitled to forfeiture of the entire amount 

of the bond. Having done so, we will sustain the forfeiture of the collateral 

bond posted with MP 1087-6A. 

CONCLUSIONS OF LAW 

1. The Board has jurisdiction over the parties to this appeal. 

2. The Board may issue an adjudication based upon a cold record. 

Lucky Strike Coal Company, supra. 

3. The Board may, sua sponte, raise the issue of jurisdiction at any 

point in a proceeding. 

4. The Board may not exercise jurisdiction as a result of a 

stipulation of the parties if the Board does not possess jurisdiction in the 

first instance. 

5. Percival did not challenge the Department's decision to deny his 

application for a 1983 surface mine operator's license in his notice of appeal 

at Docket No. 83-094-M and, therefore, the Board is without jurisdiction to 

review the license denial. 

6. The Department's July 27, 1983, letter to Percival regarding 

possible forfeiture of the bonds posted for the Sullivan and Tioga sites was 

not a final action and was, therefore, not reviewable by the Board. 

7. Percival filed a timely appeal (in the form of Paragraph 11 of 

the written stipulation entered on the record by the parties during the 
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October 17, 1983, hearing on the merits) of the Department's September 15, 

1983, forfeiture of the bonds for the Sullivan and Tioga sites. 

8. The Board has no jurisdiction over any controversy associated 

with bond forfeiture once the bonds have been referred to the Attorney General 

for collection. 

9. The 1983 forfeiture of the Sullivan surety bonds and the $5750 

collateral bond was a nullity since the bonds were forfeited in 1979 and 

referred to the Attorney General for collection. 

10. The Department bears the burden of proof in an appeal from a 

Department order requiring Percival to take affirmative action to abate pollu-

tion. 25 Pa.Code §21.101(a)(3). 

11. The operator of a coal mine is liable for any discharges on his 

permitted area, even if the discharges pre-dated his activities and regardless 

of whether the operator affected the discharges or increased the pollution 

load. Ingram Coal Company et al. v. DER, EHB Docket No. 88-291-F (Opinion 

issued April 17, 1990). 

12. Mine drainage which did not meet the requirements of 25 Pa.Code 

§87.102 and the terms and conditions of the Tioga MOP and MPs was discharged 

on the Tioga site. 

13. Percival degraded the discharges at Monitoring Points P-2, P-3, 

P-4, S, L, F, A, D, P-6, 1300, 1301, C, and P-12. 
' 14. Percival affected the pre-existing discharges on the Tioga site 

by, inter alia, drilling through the Bloss Vein, removing the clay barriers 

beneath the Bloss Vein, covering pre-existing discharges, and mixing toxic 

materials into the backfill material. 
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15. Percival allowed water to accumulate in the Tioga pit and failed 

to backfill the pit in violation of the Surface Mining Act, the Clean Streams 

Law, and the rules and regulations adopted thereunder. 

16. The Department's issuance of the April 21, 1983, compliance order 

to Percival was not an abuse of discretion. 

17. The burden of showing that the forfeiture of Percival's bonds was 

not an abuse of discretion or an arbitrary exercise of its duties or 

responsibilities falls on the Department. 

18. When the Department finds violations of the Surface Mining Act on 

a permit area, it has a mandatory duty to forfeit the bonds associated with 

the permits. 

19. When the Department forfeits a proportionate bond- i.e., one on 

which liability accrues at a specified rate per acre- it must also establish 

how much acreage on the permit area was affected by the violations. 

20. The Department established violations of the Surface Mining Act 

on MPs 1087-2(A), 1087-2(A-2), 1087-5, AND 1087-5(A), and, therefore, its 

forfeiture of the bonds associated with those MPs was not an abuse of 

discretion. 

21. The Department did not establish violations on MPs 1087-1 and 

1087-2, and, therefore, its forfeiture of the bonds posted for those permits 

was an abuse of discretion. 

22. The bonds posted with MPs 1087-2(A), 1087-2(A-2), 1087-5, and 

1087-5(A) were proportionate bonds. 

23. The Department did not establish the acreage affected by the 

violations on MPs 1087-2(A), 1087-2(A-2), 1087-5, and 1087-5(A) and was, 

therefore, entitled to forfeit only the minimum liability under each bond. 
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24. The Department is required by §4(h) of the Surface Mining Act to 

refer bonds to tne Attorney General for collection once the forfeiture of 

those bond·s is final. 

25. Violations on the site of MP 1087-6A mandated the Department to 

forfe·it the $40,000 collateral bond associated with that MP. 

26. The Department was entitled to forfeit the entire amount of the 

$40,000 collateral bond posted with MP No. 1087-6A because liability was for 

the entire amount. 

0 R D E R 

AND NOW, this 13th day of September, 1990, it is ordered that: 

1) The Department's April 21, 1983, order is sustained and John 

Percival's appeal of that order is dismissed; 

2) Percival's appeal of the forfeiture of the bonds posted with 

MPs 1087-1 and 1087-2 is sustained; 

3) Percival's appeal of the forfeiture of the bonds posted with 

MPs 1087-2(A), 1087-2(A-2), 1087-5, and 1087-5(A) is dismissed 

regarding the propriety of the forfeiture, but sustained in part 

regarding the amount. The Department is entitled to collect $5000 

for each of the bonds associated with MPs 1087-2(A-2), 1087-5, and 

1087-S(A) and $3200 of the bond associated with MP 1087-2(A). 

3) Percival's appeal of the forfeitures of the surety bonds 

posted with MPs 1087-3, 1087-3(A), and 1087-4 on the Sullivan site 

and the $5750 collateral bond posted with MP 1087-6 is dismissed for 

lack of jurisdiction; 

4) Percival's appeal of the forfeiture of the $40,000 

collateral bond posted with MP 1087-6A on the Sullivan site is 

dismissed and the Department's forfeiture is sustained; and 
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5) Percival's appeal of the Department's denial of his 1983 

surface mining operator's license is dismissed for lack of juris­

diction. 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
101 SOUTH SECOND STREET 

SUITES THREE-AVE 
HARRISBURG, PA 17101-0105 

717-787-3483 
TELECOPIER 717-783-4738 

M. DIANE SMITI 
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WILLIAM RAMAGOSA, SR. et al. 

v. EHB Docket No. 89-097-M 

COMMONWEALTH OF PENNSYLVANIA 
DERARTMENT OF ENVIRONMENTAL RESOURCES Issued: September 14, 1990 

Robert D. Myers. Member 

Synopsis 

OPINION AND ORDER 
SUR 

PETITION TO DISMISS 
treated as a 

MOTION FOR SUMMARY JUDGMENT 

Where DER has the statutory authority to order the abatement of a 

nuisance and orders Appellants to do so, it is no defense to the order to 

allege that other property interests will be affected. Accordingly, 

Appe 11 ants • Petition to Dismiss, treated as a Motion for Summary Judgment, 

will be denied. 

OPINION 

This Notice of Appeal was filed on April 10, 1989, contesting a 

Compliance Order issued by the Department of Environmental Resources (DER) on 

March 10, 1989. The Compliance Order, inter alia, directed Appellants to 

cease all activities at a site in Dingman Township, Pike County, and to 

restore the site to its former condition. 

On March 14, 1990 Appellants filed a Petition to Dismiss the 

Compliance Order because of DER 1 s failure to include other persons or entities 
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allegedly having i~nte.rests in the site. DER filed its Response on Apd 1 11, 

1990. Whil:e the Board ha.s auth,Qrity to dismiss an appeal, it cannot ''dismiss'' 

the underlying DER action withOtlt reaching some fimal decision on its factual 
' 

O·r legal merits. Accordingly, ~the B.oard informed the parties in an Order 

dated April 13, 1'990 that it would treat the Petition .as a Motion for Summary 

Judgment. Neither party expressed any objection to this ap·proach. On Apri 1 

~3, 1990 Appellants filed a Motfon to Strike DER's Response for untimely 

filing. DER filed no Answer to this Motion, whereupon Appellants r.equested o:n 

May 21, 19·90 that the Motion be graAted. These matters were taken under 

advisement. 

DER 1 s fa i1 ure to answer Ap.pe 11 ants 1 Motion to Strike does not resu 1 t 

in the automatic gr.anting of the Motion, as Appellants seem to believe. The 

Motion, whether answered or not, must have merit; and Appellants• has none. 

In a written communication to legal counsel on March 22, 1990, the Board set 

April 11, 1990 as the response date to Appellants• Petition to Dismiss. DER 1 s 

Response met that deadline. Moreover, since Appellants• Petition to Dismiss 

amounted to a Motion for Summary Judgment, DER•s filing of a Response wa·s 

voluntary. Pa. R.C.P .. 1035 does not require a formal r.esponse to .such a 

Motion and imposes no sanction for the failure to file one. Summary judgment 

i·n favor of the moving party can be granted only if appropriate: see 

discussion at .Goodrich Amram 2d §l035(a).:4, §1035(b):1 and §1035(8):2. 

Turning to the substance of the claim for summary judgment, 

Appellants argue that the other persons and entities having interests in the 

site are indispensable parties ~ that is, that DER has no power to order 

Appellants to enter the site and perform restoration work when obeying the 

order will affect the property rights of these other persons and entities. We 

d i sagre.e.. The i dent i ca 1 argument was raised and rejected in Ryan v. 
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Commonwealth, Department of Environmental Resources, 30 Pa. Cmwlth. 180, 373 

A.2d 475 (1977), where the Court held that a landfill operator no longer 

having an interest in the landfill site could be ordered to enter the site and 

abate the conditions created by the operation. Where DER has the statutory 

authority to order the abatement of a nuisance, the Court ruled, the order 

will not be stayed simply because the nuisance is on the land of a 

stranger.! 

The statutory authority involved in the Ryan case was section 1917-A 

of the Administrative Code of 1929, Act of April 9, 1929, P.L. 177, as 

amended, 71 P.S. §510-17, which grants to DER the power to order the abatement 

of nuisances, including conditions declared to be nuisances by any law 

administered by DER. In the Compliance Order issued in the present case, DER 

referred to three separate statutes as the basis for its action. Included 

were section 1917-A of the Administrative Code of 1929, supra; sections 5, 

601, 605 and 610 of the Clean Streams Law, Act of June 22, 1937, P.L. 1987, as 

amended, 35 P.S. §§691.5, 691.601, 691.605 and 691.610; and sections 18, 19 

and 20 of the Dam Safety and Encroachments Act, Act of November 26, 1978, P.L. 

1375, as amended, 32 P.S. §§693.18, 693.19 and 693.20. Section 601 of the 

Clean Streams Law, 35 P.S. §691.601, and section 19 of the Dam Safety and 

Encroachments Act, 32 P.S. §693.19, authorize DER to treat violations of those 

statutes as public nuisances, thereby triggering the power contained in 

section 1917-A of the Administrative Code of 1929, supra. 

1 Appellants point out that, in the Ryan case, DER had secured the consent 
of the landowner. That was not critical to the decision, however. The Court 
deliberately quoted language from the Supreme Court's decision in Delaware 
Division Canal Co. v. Commonwealth, 60 Pa. 367 (1869), stating that the "owner 
of the soil where the nuisance is must not be allowed to control the public 
right to have it abated ••.• " Following this, the Court stated that this 
principle applies "a fortiori" where the owner of the land consents. 
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Since DER has the clear statutory authority to order the abatement of 

the nuisances a 11 eged in the Camp 1 i ance Order, Appe 11 ants cannot resist on the 

grounds that other property interests may be affected. 

ORDER 

AND NOW, this 14th day of September, 1990, it is ordered as follows: 

L The Petition to Dismiss, filed by Appellants on March 14, 1990, 

and treated as a Motion for Summary Judgment, is denied. 

2. The Motion to Stri~e. filed by Appellants on April 23, 1990, is 

denied. 

DATED: September 14, 1990 

cc: Bureau of Litigation 
Library: Brenda Houck 
Harrisburg, PA 
For the Commonwealth, DER: 

ENVIRONMENTAL HEARING BOARD 

ROq~~ 
Administrative Law Judge 
Member 

M~ Dukes Pepper, Jr., Esq./Reg. Counsel 
Mary Martha Truschel, Esq./Central Region 
For Appellant: 

sb 

Mark F. Brancato, Esq. 
Paul A. Logan, Esq. 
POWELL, TRACHTMAN, LOGAN & CARRLE 
King of Prussia, PA 
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HOWARD G. BROOKS 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
101 SOUTH SECOND STREET 

SUITES THREE-FIVE 
HARRISBURG, PA 17101 

717-787-3483 
TELECOPIER, 717-783-4738 

M. DIANE SMITH 
SECRETARY TO THE BOt 

v. EHB Docket No. 90-143-MJ 

COMMONWEAlTH OF PENNSYlVANIA 
DEPARTMENT OF ENVIRONMENTAl RESOURCES 

. . 
Issued: September 14, 1990 

OPINION AND ORDER 

Synopsis 

Sanctions are imposed against a permittee in a third party appeal for 

failure to file a pre-hearing memorandum. At the hearing on the merits, the 

permittee shall be barred from presenting its case in chief. 

OPINION 

This matter was initiated on April 6, 1990 with the filing of an 

appeal by Howard G. Brooks ("Brooks") against Valier Mining and the Department 

of Environmental Resources ("DER"). The appeal was taken from DER's March 8, 

1990 letter written to Brooks' attorney in response to Brooks' concerns 

regarding reclamation work conducted by Valier Mining on Brooks' property. 

Pre-hearing memoranda were filed by Brooks and DER on July 19, 1990 

and August 6, 1990, respectively. Having received no pre-hearing memorandum 

from Valier Mining, the Board issued a rule upon Valier Mining to show c~use 

why sanctions should not be imposed for failing to comply with our Pre-H~aring 
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Order No. 1. The r1:1l e was returnable on or before August 27, 1990. To date, 

Valier, Mining has f:il ed neither a re'sponse to the rule nor its pre-hearing 

memorandum. 

Sanctions may be imposed against a party pursuant to 25 Pa.Code 

§21.124 for failure to comply with Pre-Hearing Order No. 1. Mid-Continent 

Insurance Co. v. DER, 1989 EHB 1299. Therefore, sanctions are hereby imposed 
i 

upon Valier Mining for failure to file a pre-hearing memorandum and failure to 

respond to our rule to show cause. If and when this matter comes to a hearing 

on the merits, Val iter Mining shall be precluded from presenting its case in 

chief, and shall be limited to the presentation of only such evidence as would 

normally be offered in rebuttal, cross-examination of witnesses, and the 

filing of a post-hearing brief. M. F. Fetterolf Coal Co. v. DER, 1987 EHB 85; 

Conneaut Condominium Group v. DER, 1987 EHB 107. 

0 R D E R 

AND NOW, this 14th day of September, 1990, it is ordered that Valier 

Mining is precluded from presenting its case in chief at the hearing on the 

merits. 

DATED: September 14, 1990 

cc: Bureau of Litigation 
library: Brenda Houck 
Fior the Co111n0nweal th, DER: 
Bruce M. Herschlag, Esq. 
Zelda Curtiss, Esq. 
For Appellant: 
Jeffrey Lundy, Esq. 
Pennittee: 
Valier Mining 

ENVIRONMENTAL HEARING BOARD 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
101 SOUTH SECOND STREET 

SUITES THREE-FIVE 
HARRISBURG, PA 17101 

717-787-3483 
TELECOPIER 717-783-4738 

CONCERNED RESIDENTS OF THE YOUGH, INC. 
(CRY) 

and 

COUNTY OF WESTMORELAND 

M. DIANESMI 
SECRETARY TO THE 

v. EHB Docket No. 86-513-MJ 
(Consolidated) 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

and 
Mill SERVICE, INC., Permittee Issued: September 17, 1990 

OPINION AND ORDER 
SUR PERMITTEE'S MOTION IN LIMINE 

Synopsis 

In an appeal from the Department of Environmental Resources' ("DER") 

issuance of permits for the operation of a residual waste facility, a motion 

in limine is granted to preclude evidence of violations which alleged~y 

occurred subseguent to the permit issuances, where the sole issue on appeal is 

whether DER abused its discretion in granting the permits. Also precluded is 

evidence of violations allegedly committed prior to issuance of the permits, 

where the alleged violations were settled by Consent Orders entered as orders 

of the Commonwealth Court. Finally, evidence of improper siting is precluded 

where appellants are relying on provisions of the regulations applicable only 

to hazardous waste facilities, where the Board has previously determined that 

said regulations are not applicable to the facility in question, Concerned 

Residents of the Yough v. DER and Mill Service. Inc., 1987 EHB 737. 
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OPINION 

This acti,on originates with DER's August 6, 1986 issuance of four 

permits to Mill Se:rvice, lnc. ( 11 Mill Service 11
) as follows: 

Sol,id Wa:ste Disposal Permit No. 301071 

Water Obstructions and Encroachments Permit No. E 65-164 

Dam Safety Permit No. D-65-153 

Earth Disturbance Permit No. (65) 65-84-8-2 

These permits were issued to Mill Service for the purpose of construction and 

operation of a residual waste site, known as 11 Impoundment No. 611
, near Yukon, 

Pa. The issuance~of these permits was appealed by Concerned Residents of the 

Yough, Inc. ( 11 CRY 11
) on September 4, 1986 at Docket No. 86-513, and by the 

County of Westmoreland ( 11 Westmoreland County .. or 11 the County 11
) on September 5, 

1986 at Docket No. 86-515. 

Prior to the issuance of the subject permits, Mill Service and DER 

entered into a Consent Order on May 24, 1985 which was the result of an equity 

action brought by DER in the Commonwealth Court. This Consent Order dealt 

comprehensively with the compliance history of Mill Service's Yukon operation 

and alleged violations of the Clean Streams Law, Act of June 22, 1937, P.L. 

1987, as amended, 35 P.S. §691.1 et ~' ( 11 CSL 11
); the Solid Waste Management 

Act, Act of July 7, 1980, P.L.380, as amended, 35 P.S. §6018.101 et ~' 

(
11 SWMA 11

); the Air Pollution Control Act, Act of January 8, 1960, P.L. (1959) 

2119, as amended, 35 P.S. §4001 et ~' ( 11 APCA 11
); and the Dam Safety and 

Encroachments Act, Act of November 26, 1978, P.L. 1375, as amended, 32 P.S. 

§693.1 et ~' ( 11 DSEA 11
); and the rules and regulations promulgated 

thereunder. The same day therewith, DER and Mill Service also entered into a 

Consent Order regarding Mill Service's operation of a waste facility in 
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Bulger, Pa. The Orders committed Mill Service to a remedial plan for alleged 

violations at the sites, settled the issue of civil penalties, and established 

a groundwater monitoring plan. Paragraph 25 of the Yukon Consent Order 

provided as follows: 

25. Mill Service's execution of this Order and 
an Order of even date herewith relating to the 
Bulger Facility and compliance with both orders 
shall place Mill Service in sufficient compliance 
under Section 503 of the Solid Waste Management 
Act that the Department may not deny issuance of 
permits, licenses or permit amendments (i.e., 
module 1 approvals) to which Mill Service is 
otherwise entitled, based upon the violations 
identified in this Order and the Order covering 
the Bulger facility. 

The Consent Orders were entered as Orders of the Commonwealth 

Court at Commonwealth of Pennsylvania, Department of Environmental Resources 

v. Mill Service Inc., No. 1406 C.D. 1985 and No. 1407 C.D. 1985. 

On April 13, 1987, Mill Service filed Motions for Partial Summary 

Judgment in both dockets. lh its motions, Mill Service asserted that portions 

of CRY's and Westmoreland County's appeals related to siting requirements 

applicable only to hazardous waste treatment and disposal facilities,! 

and that since Impoundment No. 6 was, in fact, a non-hazardous residual waste 

facility, the siting criteria regulations relied upon by CRY and the County 

were not applicable. The Board ruled on both motions on September 3, 1987 at 

1987 EHB 737, and granted Mill Service's Motions for Partial Summary Judgment 

as to paragraphs 6, 7 and 8 of CRY's appeal and paragraphs 7, 8 and 9 of the 

lThe regulations cited by CRY and Westmoreland County (hereinafter 
sometimes collectively referred to as "the appellants") in attempting to show 
improper siting of Impoundment No. 6 are as follows: 25 Pa. Code 
§§75.421(a)(3), 75. 442(g), 75.444(b). These provisions were renumbered 
effective February 10, 1990, 20 Pa. Bulletin 909 and can now be located at 25 
Pa. Code §§269.21, 269.42, and 269.44 respectively. 
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County's appeal, effectively disposing of the arg,ument as to the 

allegedly improp.er siting of Impoundment No.6. In so ruling, the Board held 

that the sections of the regulations relied upon by CRY and Westmoreland 

County dealing with siting did not apply to non~hazardous waste facilities, 

and therefore, DER did not abuse its discretion by not applying these siting 

criteria to Impoundment No. 6. Id. at 742. 

By Order of August 31, 1990, the Board, on its own motion, 

consolidated both appeals ~t Docket No. 86-513-MJ~ The matter now before the 

Board is a Motion in Limine filed by Mill Service on August 6, 1990. CRY and 

Westmoreland County filed replies in opposition thereto on August 27, 1990 and 

August 28, 1990, respectively, and Mill Service responded on or about 

September 6, 1990. 

In its motion, Mill Service asks the Board to limit the appellants' 

case in the following fashion: 

1) Prohibit the appellants from offering evidence relating to any 

events which have occurred after the August 6, 1986 date of issue of the 

appealed permits, including but not limited to the following: (a) any 

subsequent alleged violations of the CSL, SWMA, APCA, and DSEA, (b) Mill 

Service's operation of Impoundment No. 6 after the issue of the permits, (c) 

the closure of Impoundment No. 5, and (d) any environmental impact or health 

problems occurring after August 6, 1986 allegedly caused by Mill Service's 

operation of the Yukon facility. 

2) Preclude the offering of any evidence relating to alleged 

violations of the CSL, APCA, SWMA, DSEA which were covered by or included in 

the Yukon and Bulger Consent Orders referred to above. 
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3) Preclude the offer of any evidence as to the alleged improper 

siting of Impoundment No. 6 on the basis that the Board has already disposed 

of this portion of the appeals at Concerned Residents of the Yough v. DER and 

Mill Service. Inc., 1987 EHB 737, discussed supra. 

We will first consider Mill Service's request that we preclude any 

evidence relating to the alleged improper siting of Impoundment No. 6. In its 

response, Westmoreland County admits that the question of the alleged improper 

siting of Impoundment No. 6 has been passed upon by the Board in its 

September 3, 1987 Opinion and Order at 1987 EHB 737, and that it will not 

offer any evidence on this issue. On the other hand, CRY appears to allege in 

its response that Mill Service is disposing of hazardous waste at Impoundment 

No. 6, and therefore, it was subject to the siting requirements for hazardous 

waste facilities at the time of permit issuance. 

As Mill Service correctly points out in its motion and supporting 

brief, the issue of whether the hazardous waste facility siting criteria were 

applicable to Impoundment No. 6 at the time the permit was issued, and 

therefore whether these criteria should have been considered by DER in. its 

review, has already been answered in the negative by this Board. As stated 

above, in our Opinion at 1987 EHB 742, we clearly held that DER had not abused 

its discretion in not applying hazardous waste siting regulations to 

Impoundment No. 6. Therefore, we will grant Mill Service's Motion in Limine 

insofar as this issue is concerned. 

Turning to the balance of Mill Service's motion, we must keep in mind 

that the sole issue in this appeal is whether or not DER abused its discretion 

or acted arbitrarily in issuing the permits in question. Warren Sand and 

Gravel v. Commonwealth. DER, 20 Pa.Cmwlth. 186, 341 A.2d 556 (1975). Section 
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I·0.4(7) of the SWMA, 35 P.S. §6018.104{7), empowers DER to 11 issue permits ... and 

spe.cify the terms .and conditions thereof ..... An application for a permit 

pursuant to the SWMA must set forth the manner in which th.e operator plans to 

comply with the re-quirements of the CSL, SMCRA, APCA, and the DSEA. 35 P.S. 

§6018.502(d). The regulations promulgated unde:r the SWMA provide at 25 

Pa.Code §75.22(d) that DER shall issue a permit .when it determines that the 

ap,plication is complete and meets all the requirements of the pertinent acts 

and regulations. In examining a permit applicatfion, DER is required by 

Section 503(c) and (d) of the SWMA, 52 P.S. §601;8 .. 503(c) and (d), to consider 

the compliance history of the applicant. 

In making a determination as to whether DER abused its discretion in 

issuing the permits for Impoundment No. 6, we must place ourselves in the 

position of DER at the time the permits were granted. At that point in time, 
i 

the aforesaid Consent Orders had been entered into by DER and Mill Service in 

settlement of the equity action brought by DER against Mill Service for 

alleged violations of the CSL, SWMA, DSEA, and APCA. These Consent Orders 

were then entered as Orders of the Commonwealth Court. Mill Service argues 

that, by their express terms, the Consent Orders constituted a .. full and 

complete settlement .. through May 24, 1985 of Mill Service's liability for 

alleged outstanding violations at the Yukon and Bulger facilities. 
' 

According to Mill Service, since the Consent Orders were not appealed 

by the appellants, they are final and binding, and evidence of violations 

which allegedly occurred prior to execution of the Consent Orders, and which 

were covered in the Consent Orders, should be excluded. To this CRY responds 

that it could not have appealed the Consent Orders, because CRY was not in 

existence at the time they were entered into. CRY further argues that 
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entry of the Consent Orders does not bar CRY from raising Mill Service's 

alleged violation history in this proceeding. In its response, Westmoreland 

County states that it will not collaterally attack the Consent Orders, but, 

rather, plans to introduce evidence that Mill Service was violating the 

Consent Orders and environmental protection laws at the time the permits were 

issued. We concur with the County that evidence of violations existing at the 

time DER issued the permits is certainly relevant in determining whether there 

was an abuse of discretion on the part of DER. In addition, since Sections 

503(c) and (d) of SWMA require DER to consider an applicant's compliance 

history, any violations which occurred between entry of the Consent Orders and 

issuance of the permits would also be relevant, as would any prior violations 

not covered by the Consent Orders. Therefore, the question is whether to 

admit evidence of past violations covered by the Consent Orders. We hold that 

such evidence is not admissible. Paragraph 25 of the Order specifically 

,states that 11 Mill Service's execution of ... and compliance with both orders 

.shall place Mill Service in sufficient compliance under Section 503 of the 

Solid Waste Management Act that the Department may not deny issuance of 

permits ... to which Mill Service is otherwise entitled, based upon the 

violations identified in this Order ... 11 (emphasis added). Entry of this Order 

by the Commonwealth Court constitutes res judicata and cannot be collaterally 

attacked by the appellants. (See Pennsylvania Human Relations Commn. v. Ammon 

K. Graybill. Jr .• Inc. Real Estate, 482 Pa. 143, 393 A.2d 420, 422 (1978), 

wherein the Pennsylvania Supreme Court held that 11 a consent decree has a res 

judicata effect ... a court has neither the power nor the authority to modify or 

vary the terms of a consent decree. Nor is such a decree subject to a 

collateral attack.) Since DER, in reviewing the permit applications, could 
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not base a denial on violations which were resolved by the Consent Orders, 

such evidence is not admissible in determining wh'ether DER abused its 

discretion in granting the permits. 

The one remaining issue is whether evidence of occurrences or events 

subsequent to issuance of the permits is admissible. CRY takes the position 

that such evidence is admissible. Specifically, it seeks to introduce 

evidence concerning alleged vi~lations of Mill Service which have occurred 

fo'llowing issuance of the permits, as well as alleged environmental and health 

problems which have subsequently occurred. In ruling on this matter, we must 

keep in mind that the limited issue in this appeal is whether DER, based on 

the information available to it at the time, abused its discretion in granting 

the' permits in question. Evidence of alleged subsequent violations is clearly 

not admissible since DER could not have considered this information at the 

time of its review. Although evidence of violations allegedly committed by 

Mill Service following grant of its permits might be relevant in an action to 

revoke or suspend said permits, such evidence is beyond the scope of an appeal 

challenging issuance of the permits. This matter was discussed briefly in our 

Opinion and Order issued on January 17, 1990 at the same docket number. 

In summary, our scope of review in this appeal is limited to 

determining whether DER's issuance of the subject permits constituted an abuse 

of discretion, was arbitrary and capricious, or was in violation of law. In 

reviewing the permit applications, information regarding events which occurred 

subsequent to August 6, 1986 was not available to DER and therefore is not 

relevant in determining whether DER abused its discretion in granting the 

permits on August 6, 1986. Furthermore, the express language of the Consent 

Orders adopted by the Commonwealth Court barred DER from basing its permit 
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review on any violations covered by the Consent Orders. iherefore, this 

evidence also is not relevant. Based on this, the Board will grant the 

Permittee's Motion in Limine and enter the following order: 

0 R 0 E R 

AND NOW, this /j1~day of September, the Board grants Mill Service's 

Motion in Limine and enters the following order precluding certain evidence 

sought to be offered by one or both of the appellants: 

(A) Appellants are precluded from offering any evidence regarding 

events or occurrences subsequent to August 6, 1986, the date DER issued to 

Mill Service the four permits in question, including but not limited to the 

following: (i) any alleged violations of the CSL, SWMA, DSEA, or APCA. (ii) 

Mill Service's operations, including the operation of Impoundment No. 6 and 

the closure of Impoundment No. 5; (iii) any alleged environmental impact from 

Mill Service's operations; and (iv) any health problems allegedly caused by 

Mill Service's operation of the Yukon Facility; 

(B) Appellants are precluded from offering any evidence of alleged 

violations which were covered by the Yukon Consent Order entered into on May 

24, 1985 between Mill Service and DER and which was subsequently approved by 

the Commonwealth Court. Commonwealth of Pennsylvania. Department of 

Environmental Resources v. Mill Service. Inc., No. 1406 C.D. 1985; 

(C) Appellants are precluded from offering any evidence of alleged 

violations which were covered by the Bulger Consent Order entered into on May 

24, 1985, between Mill Service and DER and which was subsequently approved by 

the Commonwealth Court. Commonwealth of Pennsylvania. Department of 

Environmental Resources v. Mill Service. Inc., No. 1407 C.D. 1985; and. 
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(D) AppQll ants are precluded from offering any evidence. of the 

alleged improper sdting of Impoundment No. 6. because· the Environmental Hearing 

Board has already. held that the siting regulations cited by the appellants in 

their Notices of Appeal are not applicable to this appeal. Concerned 

Residents of the Vaugh v. DER and Mill Service. lnc., 1987 EHB 737. 

DATED: September 17, 1990 

cc: Bureau of Litigation 
Library: Brenda Houck 
For the Conmonwealth, DER: 
David A. Gallogly, Esq. 
Western Region 
For Appellant (CRY): 
Robert P. Ging, Jr., Esq. 
Confluence, PA 
For Appellant (County of Westmoreland): 

rm 

J. W. Montgomery, III, Esq. 
Pittsburgh, PA 
For Permittee: 
Richard Hosking, Esq. 
Pittsburgh, PA 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
101 SOUTH SECOND STREET 

SUITES THREE-FIVE 
HARRISBURG, PA 17101 

717-787-3483 
TELECOPIER, 717-783-4738 

CONCERNED RESIDENTS OF THE YOUGH, INC. (CRY): 
and COUNTY OF WESTMORELAND 

M. DIANESMI 
SECRETARY TO THE 

v. . . 
EHB Docket No. 86-513-MJ 

(Consolidated) 
COMMONWEAlTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAl RESOURCES 

and 
Mill SERVICE, INC., Permittee 

OPINION AND ORDER 

Issued: September 18, 1990 

SUR CRY'S MOTION FOR SANCTIONS 

Synopsis 

A Motion for Sanctions filed by Concerned Residents of the Yough, 

Inc. ("CRY") against Mill Service, Inc. ("Mill Service") for failure to answer 

Interrogatories is denied where there has been no Motion to Compel nor Order 

compelling further response to the Interrogatories. Furthermore, said Motion 

for Sanctions is untimely where it is made more than four years after the 

filing of Mill Service's Answers and Objections to Interrogatories and less 

than three weeks before the scheduled hearing on the merits. 

OPINION 

This matter was initiated with the filing of Notices of Appeal by 

CRY and the County of Westmoreland ("the County 11
) on September 4, 1986 and 

September 5, 1986, respectively, from the Department of Environmental 

Resources' ( 11 DER 11
) August 6, 1986 issuance of four permits to Mill Service in 
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connection with the construction and operation of a residual waste facility. 

A more detailed history of the background of this case may be found at the 

Board's Opinion and Order issued·on September 17, 1990 at the same docket 

number. 

The matter now before the Board is a Mot ion for Sanctions filed by 

CRY against Mill Service on August 31, 1990. The Motion for Sanctions relates 

to Answers and Objections to CRY1 s Interrogatories filed by Mill Service on 

November 12, 1986. Mill Service objected to answering a majority of the 

Interrogatories on the basis of relevancy and because the information was a 

matter ·Of public record. No Motion to Compel was ever filed by CRY asking 

that Mill Service provide further response. 

Mill Service responded to the Mot ion fo·r Sanctions on or about 

September 10, 1990, arguing that CRY's Motion was untimely, not having been 

made until four years after Mill Service's Answers and Objections had been 

f 1iled. In support of this argument, Mill Service cites the Board's decision 

in Kirila Contractors. Inc. v. DER, 1989 EHB 94, 95, wherein the Board 

d~ferred the imposition of sanctions against the appellant for failure to 

respond to interrogatories and a request for producti~n of documents. In so 

holding, the Board noted that one year had elapsed between the time when the 

appellant's responses were due and the request for sanctions. 

Mill Service also makes the argument that the Motion for Sanctions 

lacks the requisite foundation since no Motion to Compel had ever been filed 

with or granted by the Board. Finally, Mill Service makes the argument that 

CRY's Motion has been rendered moot since the information sought is outside 
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the scope of the appeal. Mill Service asserts that, even if found to be 

relevant, much of the information sought is a matter of public record and 

equally accessible to both parties. 

We find CRY's Motion for Sanctions to be untimely, having been made 

nearly four years after the filing of Mill Service's Answers and Objections, 

and less than three weeks before the scheduled start of the hearing on this 

matter. Furthermore, as is correctly pointed out by Mill Service in its 

supporting brief, CRY has never filed a Motion to Compel Mill Service to 

respond to the Interrogatories, nor has there been a Board order requiring any 

further response by Mill Service. Therefore, sanctions are inappropriate at 

this time. 1 

As to Mill Service's arguments that certain information requested is 

irrelevant or is equally accessible to both parties, we have not been asked to 

rule on this matter, and therefore need not address this issue. 

0 R D E R 

AND NOW, this 18th day of September, 1990, CRY's Motion for Sanctions 

is denied. 

ENVIRONMENTAL HEARING BOARD 

DATED: September 18, 1990 

cc: See next page 

Isee Pa.R.C.P. 4019(g)(I), Explanatory Note ( 11 An order of compliance 
entered in the first step of the proceedings, which is not obeyed, will 
ordinarily supply substantial justification for the second step procedure 
requesting sanctions ..... ) 
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EHB Do.cket No. 86-:513-MJ 
September 18, 1990 

cc: Bureau of L irt\i.gat ton 
Library: Bnenda Houck 
~For th.e CoiiiDOnwe.a lth, UER: 
David A. Gallogly, £sq. 
Western Region 
For .Appell ant (CRY): 
Robert P. Ging, Jr., Esq. 
Confluence, 'PA 
For Appellant (County ·Of Westmoreland): 

nn 

J. ·W. Montgomery I I I, Esq. 
Pittsburgh, PA 
For Pennittee: 
Richard Hosking, Esq. 
Pittsburgh, PA 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 

ELMER R. BAUMGARDNER, et al. 

101 SOUTH SECOND STREET 
SUITES THREE-FIVE 

HARRISBURG, PA 17101.()105 

717-787-3483 
TELECOPIER 717-783-4738 

M. DIANE SMITI­
SECRETARY TO THE BC 

v. EHB Docket No. 88-343-F 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES Issued: September 18, 1990 

OPINION AND ORDER SUR 
MOTIONS FOR SUMMARY JUDGMENT 

By Terrance J. Fitzpatrick, Member 

Synopsis 

Motions for summary judgment filed by both parties are denied due to 

the existence of material questions of fact. With regard to DER's motion, 

even if DER is correct that used oil may be regulated as a solid waste, this 

does not necessarily mean that immediate closure of a used oil recycling 

facility was warranted. With respect to the Appellant's motion, resolution of 

the Appellant's federal preemption argument requires an examination of all the 

facts and circumstances regarding DER's action in the present case. 

OPINION 

This is an appeal by Elmer R. Baumgardner, Baumgardner Oil Co., 

EconoFuel, Inc., and Waste-Oil Pickup and Processing (collectively, 

11 Baumgardner 11
) from an order of the Department of Environmental Resourcl;!s 

(DER) dated August 29, 1988. The background of this proceeding has been 

stated at length in prior opinions involving supersedeas issues and will not 

be repeated. in detail here. See Baumgardner v. DER, 1988 EHB 786, 1989 EHB 
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61, 1989 EHB 172, 1989 EHB 400. Su;ffice it to say that DER's order required 

Baumga·rdner to cease operations at his oil recycling fact 1 ity in Fayetteville, 

Franklin County, and to file an application for a, solid waste permit. 

This Op in i:on and Order add.resses motions for summary judgment f i 1 ed 

by DER and by Baumgardner. DER asserts in its motion that the used oil which 

Baumgardner recycles at its Fayetteville facility is both a residual waste and 

a municipal waste, in that it comes from both industrial and municipal 

sources. Therefore, DER contenqs that its order closing the Fayetteville 

plant was justified because Baumgardner never obtained a permit to process or 

dispose of these wastes, as required by Sections 201 and 301 of the Solid 

Waste Management Act, Act of July 7, 1989, P.L. 380, No. 97, 35 P.S. 

§§6018.201, 6018.301. 

Baumgardner filed both an answer to DER's motion and a cross-motion 

for summary judgment. Baumgardner argues that used oil is not a residual 

waste because it is not a "waste" under Zinc Corp. of America v. DER, 1989 EHB 

117 ("waste" is material which is "discarded as worthless, defective, of no 

use"). Baumgardner further argues that used oil is not a municipal waste 

because it constitutes a "source-separated recyclable material" under the 

regulations at 25 Pa. Code §§271.1, 271.232. Therefore, Baumgardner contends 

that DER's action of closing the Fayetteville plant was not justified under 

the Solid Waste Management Act. 
' 

Baumgardner also argues in his cross-motion for summary judgment that 

DER's action is preempted by federal law because it interferes with the 

federal objectives for regulation of used oil set out in the Resource 

Conservation and Recovery Act (RCRA), 42 U.S.C. §6901 et ~· In a nutshell, 

Baumgardner argues that under 42 U.S.C. 6935(d), if used oil is treated as a 

hazardous waste, a recycler shall be deemed to have a hazardous waste permit 
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so long as he complies with standards adopted by the Administrator under 42 

U.S.C. §6924, except that the Administrator may require a permit if such is 

necessary to protect human health and the environment. Furthermore, 

Baumgardner contends that to the extent used oil is not treated as a hazardous 

waste,1 DER can obtain authorization from EPA to administer and enforce a 

state program for regulating used oil. 42 U.S.C. §6926(h). However, 

Baumgardner claims that DER has not obtained such authorization, and that DER 

has.no program for regulating used oil. Thus, the argument goes, DER's order 

which closed the Baumgardner facility and directed Baumgardner to apply for a 

solid waste permit upset the "careful balancing" called for by RCRA and was 

preempted by federal law. 

The Board may grant summary judgment only when the pleadings, 

depositions, answers to interrogatories, admissions on file, and affidavits 

show that there is no genuine issue as to any material fact and that the 

moving party is entitled to judgment as a matter of law. Summerdale Borough 

v. DER, 34 Pa. Commonwealth Ct. 574, 383 A.2d 1320, 1322 (1978), Ingram Coal 

Co. v. DER, EHB Docket No. 88-291-F (April 17, 1990). The Board must read a 

motion for summary judgment in the light most favorable to the non-moving 

party. P.R.I.D.E. v. DER, 1988 EHB 8, 10-11. 

Applying these standards in the instant case, we will deny the 

motions for summary judgment filed by DER and Baumgardner because we believe 

both motions raise material questions of fact. 

With regard to DER's motion, even if the Board were to agree that 

used oil is subject to regulation under SWMA, this does not automatically mean 

1 DER has not taken the position here that used oil is a hazardous waste, 
although it does contend that the sludge which is generated during the 
recycling process is a hazardous waste. 
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that DER's closure of the Fayetteville plant was a legitimate exercise of 

DER's discretion. Closure may not be warranted on the sole basis that DER 

made a policy decision to regulate used oil as a solid waste; however, closure 

may be warranted by evidence of improper disposal of sludge at the 

facility.2 Therefo·re, it is necessary to hold a hearing on the merits to 

gather evidence regarding, among other things, the disposal of sludge on the 

premises. 

We also believe that Baumgardner's motion for summary judgment cannot 

be granted due to the existence of material questions of fact. We are, at this 

point, unconvinced that EPA interprets 42 U.S.C. §6926(h) as requiring a 

separate authorization before a state can subject used oil to regulation under 

the state's general programs for managing solid waste. In addition, whether 

or not DER's actions here upset what Baumgardner refers to as the "careful 

balancing" called for by RCRA depends upon all the facts and circumstances 

surrounding Baumgardner's activities-including any improper disposal which may 

have occurred. Finally, we believe there are factual questions regarding how 

DER intends to regulate used oil which must be addressed before we can rule on 

the preemption argument raised by Baumgardner.3 

In summary, we will deny the motions for summary judgment filed by 

2 This statement reflects the rulings by the undersigned in disposing of 
Baumgardner's petitions for supersedeas. See, 1988 EHB 786, 1989 EHB 61. ' 

3 We are not persuaded by Baumgardner's argument that used oil is not 
subject to regulation as a solid waste under the SWMA. We have previously 
addressed, and disagreed with, Baumgardner's argument that used oil is not a 
m,unicipal waste. See 1988 EHB 786, 790-792. With regard to whether used oil 
is a residual waste, we are aware that the Environmental Quality Board has 
issued a proposed rulemaking on "residual waste management." 20 Pennsylvania 
Bulletin 1107 (February 24, 1990). We prefer to hear testimony, or at least 
argument, regarding how thes.e proposed regulations affect this case, and to 
see whether the proposed regulations are made final, before we address this 
issue. 
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both parties. The Board will examine all of the legal questions raised in the 

parties' motions after a hearing on the merits. 

ORDER 

AND NOW, this 18th day of September, 1990, it is ordered that the 

motions for summary judgment filed by DER and by Baumgardner are denied. 

DATED: September 18, 1990 

cc: Bureau of Litigation 
Library, Brenda Houck 

nb 

For the Commonwealth, DER: 
John R. McKinstry, Esq./Central 
Robert Stoltzfus, Esq./Eastern 
For Appellant: 
Spero T. Lappas, Esq. 
Harrisburg, PA 

and 
Steven Schiffman, Esq. 
Harrisburg, PA 

Herschel J. Richman, Esq. 
Mark A. Stevens, Esq. 
Philadelphia, PA 
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WILLIAM V. MURO 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
101SOUTHSECONDSTREET 

SUITES THREE-FIVE 
HARRISBURG. PA 17101 

717-787-3483 
TELECOPIER, 717-783-4738 

M. DIANESMITI­
SECRETARY TO THE 80. 

v. EHB Docket No. 87-512-M 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES Issued: September 20, 1990 

A D J U D I C A T I 0 N 

By Robert D. Myers. Member 

Syllabus 

Owner of lot bordering man-made lake placed 2 feet - 3 feet of fill 

on the lot and constructed footers in the fill in preparation for the erection 

of a dwelling. He then applied for a permit under the Dam Safety and 

Encroachments Act. DER denied the permit and ordered the removal of the fill 

after determining that the filled area constituted a wetland, that the 

placement of the fill created a significant adverse impact upon the 

environment and that there were no public benefits to offset the adverse 

impacts. On appeal, the Board held that Appellant, who bore the burden of 

proof on the permit denial issue, had failed to sustain his burden. With 

respect to the order to remove ·the fill, an issue on which DER bore the burden 

of proof, the Board held that DER had presented sufficient evidence to sustain 

its burden in connection with the emergent area but not in connection with the 

forested area. 
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Procedural History 

William V •. Muro (Appellant) filed· a Uoti·ce of Appeal on December 16, 

1987 from an O.rd·er and Permit Denial i•ssued by the Department of Environmental 

Re·sources (DER) under date of November 17, 1987. The Orde.r and Perm•it 

Denial, inte·r alia,, denied Appellant's application for a water obstruction 

permit and directed· Appellant to. restore the land. to its prior condition by 

removing the fill placed there. 

After AppeHant's Motion for Summary Judgment was denied in an 

Opinion and Order dated August 15·, 1989 (1989 EHB 953), a hearing was held in 

Harrisburg before Administrative Law Judge Robert D. Myers, a Member of the 

Board, on December 14, 1989. Both parties were represented by legal counsel. 

Appell ant presented no witnesses but introduced two documents as exhibits. 

DER moved to dismiss the appeal, at the close of Appellant's case in chief, 

for failure to make out a prima facie case. The motion was taken under 

advisement and the hearing continued. DER presented one witness and a series 

of 30 slides. 

Appellant filed his post-hearing brief on February 9, 1990. DER • s 

post-hearing brief, due on March 1, 1990, was not filed until August 13, 

19901 despite the failure to request and obtain an extension of time. On 

August 20, 1990 Appellant filed a Motion to strike DER's brief and written 

motion. Action on Appellant's Motion was deferred until issuance of this 

Adjudication with leave granted to DER to file a response by August 31, 1990. 

DER filed a response on September 4, 1990. It did not present a satisfactory 

excuse, however, and DER's post-hearing brief will not be considered in 

rendering this Adjudication. The record consists of the pleadings, a 

1 It was accompanied by a written M()tion to Dismiss identical to the oral 
motion made during the hearing, action on which was deferred. 
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transcript of 55 pages and 32 exhibits. After a full and complete review of 

the record, we make the following. 

Findings of Fact 

1. Appellant is an individual with a mailing address at Box 49, The 

Hideout, Lake Ariel, Pa. 18436 (Ex. A-1). 

2. DER is an administrative department of the Commonwealth of 

Pennsylvania and is responsible for administering the provisions of the Dam 

Safety and Encroachments Act, Act of November 26, 1978, P.L. 1375, as amended, 

32 P.S. §693.1 et ~· (Act) and the rules and regulations adopted pursuant to 

the Act. 

3 .• Appellant is the owner of Lot 221, Section 2, Wallenpaupack Lake 

Estates, Paupack Township, Wayne County, Pennsylvania (Notice of Appeal, Ex. 

A-1). 

4. Appellant's lot borders Beaver Lake, a man-made lake (N.T. 37). 

5. Appellant filed with DER an Application for Dam or Water 

Obstruction Permit, bearing a date of February 2, 1987, seeking a permit under 

, the Act to construct on his lot a single family dwelling 65 feet from the 

shoreline of Beaver Lake (Ex. A-1). 

6. On April 2, 1987, when Richard C. Shannon, a water pollution 

biologist for DER, visited Appellant's lot, the following conditions existed: 

(a) earth fill had been placed on the entire lot to a depth of 2 

feet - 3 feet and to a point 1 foot from the shoreline, covering the natural 

soil and vegetation; 

(b) concrete footers for the foundation of the single family 

dwelling had been constructed in the fill; 

2.The 30 slides introduced by DER are all identified as one exhibit~ 
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(c) an unnamed tributary to Beaver Lake that runs through the Tot 

had been channelized; 

(d) lots bordering Appellant's lot were characterized by an area­

of emergent vegetation, extending 68 feet - 75 feet inland from the shore of 

the l~ke, and a forested area encompassing the remainder of the lot area; 

(e) the emergent areas were saturated, containing standing water 

and spongy soil; 

(f) the forested areas were rocky with pools of standing water; 

(g) the emergent areas contained dead standing timber and were 

dominated by cattails, steeplebush, spirea, sensitive fern, woolgrass and 

goldenrod, some of which also protruded through the fill on Appellant's lot; 

(h) the forested areas contained fallen timber and were dominated 

by eastern hemlock, American beech, yellow birch and hornbeam 

(N.T. 12~21, 29, 30, 31, 42-43; Exhibit C-1). 

7. The natural soil on Appellant's lot, according to the Wayne 

County Soil Survey Report, is holly silt loam, described as being very wet in 

nature. The typical profile has mottles within the top 3 inches to 7 i~ches 

of soil, placing it in the hydric soil category. DER performed no soil tests 

of its own on Appellant's lot (N.T. 32-33,44). 

8. According to the National List of Wetland Plant Species, the 

dominant species in the emergent areas are obligate (cattails), meaning they 

are found in wetlands more than 99% of the time, or facultative wetland 

(steeplebush, spirea, sensitive fern and woolgrass), meaning they are found in 

wetlands between 66% and 99% of the time. The species of goldenrod was not 

identified adequately to enable it to be characterized (N.T. 28-30). 
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9. According to the National List of Wetland Plant Species, the 

dominant species in the forested areas are facultative upland (eastern 

hemlock, American beech), meaning they are found in wetland between 1% and 33% 

of the time, or facultative (yellow birch), meaning they are found in wetlands 

between 33% and 66% of the time3 (N.T. 30-31) 

10. As a result of the conditions found on Appellant's lot, DER's 

Khervin D. Smith, Chief of the Environmental Review Section, sent a letter to 

Appellant, dated May 14, 1987~ requesting Appellant to submit studies relating 

to the environmental impact of the fill placed on his lot (N.T. 51-52). 

11. In response, Appellant submitted a letter, dated July 9, 1987, 

from David D. Klepadlo, President of Penn-East Engineering Co., Inc. of 

Scranton, Pa., in which Mr. Klepadlo sought to allay DER's concerns (N.T. 

52-53; Exhibit C-2). 

12. Richard C. Shannon recommended denial of Appellant's application 

for a permit because he concluded that: 

(a) Appellant's lot had been wetlands before the placement of the 

fill; 

(b) placement of the fill had caused a loss of fish and wildlife 

habitat, loss of storage capabilities, loss of groundwater recharge or 

discharge capabilities and loss of water quality purification aspects; 

(c) there were no offsetting public benefits, meeting the 

standards of 25 Pa. Code §105.16(b), as required by 25 Pa. Code §105.411 

(N.T. 11, 35, 45-50). 

3 The classification of hornbeam is uncertain from the.record. The 
witness called it a facultative wetland species'but went on to state that it 
is found in wetlands between 1% and 33% of the time, the probability range 
applicable to facultative upland. Because of the uncertainty, we make no 
finding with respect to this species. 
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13. Mr. Shannon,s recommendation was acce'pted by his superiors, 

resulting in the issuance of the Order and Permit Denial forming the basis of 

the appea 1 (N. T. l5-36). 

Discussion 

The burden of proof is divided in this appeal. Appellant bears it 

with respect to the permit denial (25 Pa. Code §21.101 (c)(1)) and DER bears 
I 

it with respect to the order to restore the lot to its prior condition (25 Pa. 

Code §21.10l(b)(3)). This division of the burden prevents us from granting 

DER' s Motion to Dismiss which is based upon the supposition that Appe 11 ant 

bear~ the entire burden. To carry the burden of proof, each bearer must show 

by a preponderance of the evidence that the action taken was (in DER's case) 

or was not ( in Appe 11 ant's case) in accordance with 1 aw and the sound exercise 

of discretion: 25 Pa. Code §21.101(a). 

Appellant,s only evidence consisted of his two exhibits: 2 pages of 

the application for the permit and the letter from Mr. Klepadlo. This 

evidence establishes only that Appellant filed an application and furnished 

DER with Klepadlo's conclusions. It falls far short of establishing that 

Appellant satisfied all of the statutory and regulatory requirements for a 

permit. Appellant's legal counsel apparently assumes that the introduction of 

Klepadlo's letter as an exhibit is the same as having Klepadlo testify. In 

permit application appeals,. we customarily admit as exhibits all of the forms, 

letters, reports and other documents filed by the applicant with DER: but such 

admission does not establish the truth of what is contained in those 

documents. Without the testimony of the witness who prepared them, they are 

hearsay (Moorman v. Tingle, 320 Pa. Super. Ct. 348, 467 A.2d 359 (1983)) and 

cannot form the basis of an Adjudication without other corroborating evidence 

(Fairfield Township Volunteer Fire Company No. 1 v. Commonwealth. Human 
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Relations Commission, ___ Pa. Cmwlth. ____ , 575 A.2d 152 (1990). Since 

Appellant offered no corroborating evidence, Klepadlo's conclusions cannot be 

considered. Consequently, Appellant has failed to carry his burden of proof 

in the permit denial issue. 

DER's evidence is competent to show that fill was placed and concrete 

footers were constructed on Appellant's lot in preparation for the erection of 

a single family dwelling. The inspection of Appellant's lot and bordering 

lots on April 2, 1987 convinced Richard C. Shannon that the fill was placed in 

a wetland area. This determination triggered the balancing exercise 

prescribed by 25 Pa. Code §105.411. Mr. Shannon assessed the adverse impact 

of the fill upon the environment and found it to be significant. He then 

considered the public benefits of the project, as suggested by 25 Pa. Code 

§105.16(b), and found none. Without the presence of a public benefit to 

outweigh the environmental harm, Mr. Shannon recommended that the permit be 

denied and the removal of the fill be mandated. His superiors accepted this 

recommendation and took action. 

Whether or not DER was justified in ordering the removal of the fill 

depends on whether or not the fill was there lawfully. The definitions of 

"body of water" and "encroachment" in section 3 of the Act, 32 P.S. §693.3, 

clearly include the placement of fill so as to change the course, current or 

cross-sectional area of, inter alia, any natural or artificial lake, pond, 

reservoir, swamp, marsh or wetland. Section 6 of the Act, 32 P.S. §693.6, 

requires a permit from DER to place the fill or to maintain fill placed 

without a permit prior to the effective date of the Act. These statutony 
. -

provisions are reflected in DER's regulations at 25 Pa. Code Chapter 105. The 

general requirements for permits, applications and operations are set fQrth in 

subchapter A, while specific requirements pertaining to various types of 
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regulated structures and activities are included in the subcha,pters that 

follow. Subchapter J, applicable to the placement of fill, includes §105.411 

which imposes thebalancing requirement when fill is to be placed in wetlands. 

It is clear from the evidence that the fill placed on Appellant's lot 

changed the cross-sectional area. If the affected area constituted wetlands, 

the fill could not be placed or·mai~tain~d legally without a DER permit. 

"Wetlands" is not defined in the Act but is defined in the regulations at 25 

Pa. Code §105.1, as follows: 

Those areas that are inundated or saturated 
by surface or ground water at a frequency and 
duration sufficient to support, and that under 
normal circumstances do .support, a prevalence of 
vegetation typically adapted for life in 
saturated soil conditions, including swamps, 
mar.sbes, bogs and simi 1 ar areas. The term 
includes but is not limited to wetland areas 
listed in the State Water Plan, the United States 
Forest Service Wetlands Inventory of 
Pennsylvania, the Pennsylvania Coastal Zone 
Management Plan and a wetland area designated by 
a river basin commission. 

DER's statement of policy regarding the methodology to be used in 

identifying wetlands is contained in the regulations at subchapter M of 

Chapter 25. Section 105.451(c) of that subchapter mentions three essential 

characteristics of wetlands - (1) hydrophytic vegetation, (2) hydric soils, 

and (3) wetland hydrology. All of these characteristics are present in the 

emergent areas of the lots bordering Appellant's and it is reasonable to . 

cone lude that they all were present on Appellant's lot before placement of the 

fill. The dominant plant species (cattail) falls into the obligate category 

followed by four other species in the facultative wetland category. The soil 
I 

type is hydric in nature; and the area is saturated, spongy and laced with 
'· 

pools of standing water. 
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Unfortunately, we have no expert testimony to guide us in assessing 

the evidence on this point. When DER proffered such testimony during the 

hearing, Appellant objected on the ground that, in its pre-hearing memorandum, 

DER had stated that no expert testimony would be presented. The objection was 

sustained. Despite the absence of expert testimony, we are satisified that 

the evidence is strong enough for us to conclude that DER was fully justified 

in determining that the emergent area was a wetland. The evidence with 

respect to the forested area is equivocal, however. The presence of standing 

water and holly silt loam certainly suggest that it may be a wetland, but the 

species of vegetation tend to point in the opposite direction. We are unable 

to evaluate these conflicting characteristics without expert guidance. Since 

DER has the burden of proof on this issue, the failure to present expert 

testimony redounds to its own detriment. 

DER's determination that filling in the wetlands had a significant 

adverse impact upon the environment and that there was no public benefit to 

offset :such impact is supported by substantial evidence. Appellant presented 

no countering evidence. To the extent that Appellant's lot constituted a 

wetland, therefore, DER's order to remove the fill was an appropriate exercise 

of discretion. 

Conclus;ons of Law 

1. The Board has jurisdiction over the parties and the subject 

matter of the appeal. 

2. Appellant has the burden of proof on the issue concerning DER's 

denial of the permit application, and DER has the burden of proof on the issue 

concerning its order to remove the fill. 
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3. Because DER bears the burden of proof on one of the issues, the 

~oard cannot grant DER's Motion to Dismiss based on the supposition that 

Appellant bears the entire burden. 

4. The contents of Mr. Klepadlo's letter, admitted into evidence as 

an exhibit of Appellant, amounts to hearsay without Klepadlo's testimony and 

cannot form the basis of the Board's decision without corroborating evidence, 

no~e of which was presented. 

5. Appellant failed to prove by a preponderance of the evidence that 

DER violated the law or abused its discretion in denying Appellant a permit. 

6. The placement or maintenance of fill in a wetland area so as to 

change the cross-sectional area requires a permit from DER whether placed 

prior to or subsequent to the effective date of the Act. 

7. The evidence is sufficient to establish that DER was justified in 

concluding that the emergent area of Appellant's lot had been a wetland prior 

to the placement of the fill. 

8. The evidence is insufficient to establish that DER was justified 

in concluding that the forested area of Appellant's lot had been a wetland 

prior to the placement of the fill. 

9. The placement and maintenance of fill in the wetland portion of 

Appellant's lot created a significant adverse impact upon the environment 

without any offsetting public benefit. 

10. DER's order to remove the fill from the wetland portion of 

Appellant's lot was an appropriate exercise of discretion. 
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ORDER 

AND NOW, this 20th day of September, 1990, it is ordered as follows: 

1. Appellant's Motion to Strike DER's post-hearing brief and Motion 

to Dismiss is granted. 

2. Appellant's appeal is sustained in part and dismissed in part. 

3. DER's order to remove the fill is limited to the wetland portion 

of Appellant's lot as determined in the foregoing Adjudication. 
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Synopsis 

OPINION AND ORDER 
SUR MOTION OF RAYMARK CORPORATION 

FOR SUMMARY JUDGMENT AND MOTION OF 
RAYMARK INDUSTRIES, RAYMARK FRICTION, AND, 

IN THE ALTERNATIVE, RAYMARK CORPORATION, 
FOR PARTIAL SUMMARY JUDGMENT 

A motion for summary judgment and a motion for partial summary judgment 

are treated as motions for judgment on the pleadings in this appeal. Raymark 

Corporation's Motion is denied because the issues raised· in that motion ~re 

not contained in the notice of appeal. The motion of Raymark Industries, 

Raymark Friction, and Raymark Corporation is denied in part. The law is not 

clear and the facts undisputed as to whether Paragraph 4(2) of the 1990 Order, 

which requires these appellants to provide a plan for removal of baghouse dust 

that will be generated in the future at the Manheim facility, constitutes an 

arbitrary and capricious or unlawful exercise of DER's functions and duties. 

The motion as to Paragraph 9 of the 1990 Order is granted. The laws relied 

upon by DER in issuing the 1990 Order do not authorize DER to predetermine 
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that any "substant.ial failure of Raymark or Raytech·" to comply with the 1990 

Order constitutes failure to comply with an enforcement action for purposes of 

Section 1301 of th.e Hazardous Sites Cleanup Act {H'SCA), Act of October 18, 

1988, P.L. 756, 35 P.S. §6020.101 .e:t. ~' and DER has not shown us that it 

was authorized to issue Paragraph 9 of its Order. Thus, the law is clear that 

Paragraph 9 is invalid as a matter of law and judgment on the pleadings as to 

that paragraph is appropriate. 

OPINION 

The appeal at Docket No. 89-294-E involves three matters which have been 

consolidated. The corporate entities involved are Raymark Corporation 

("Corporation.,), Raymark Industries ( 11 Industries"), Raymark Friction 

(
11 Friction 11

), and Raytech Corporation ( 11 Raytech 11
). The first of the three 

notices of appeal to be filed was Docket No. 89-294-F, which was a skeleton 

notice of appeal filed on September 1, 1989 by Industries from a DER order 

dated July 31, 1989 ("1989 Order 11
). Later, on September 14, 1989, both 

Industries and Corporation filed an amended not ice of appeal which purported 

to have them both as appellants. Although Corporation was not directed by 

the 1989 Order to take any action, it has attempted to join in the appeal of 

that order by filing the amended notice of appeal with Industries.! On May 
' 

lit appears that Corporation's joinder in this amended notice of appeal 
could constitute an untimely appeal by Corporation. We have no jurisdiction 
over such appeals, but DER has inexplicably failed to raise this matter as 
yet. It will have to be addressed before we adjudicate the merits of this 
amended appeal. 
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22, 1990, the matter was transferred to Board Member Richard S. Ehmann and was 

assigned Docket No. 89-294-E to reflect that transfer. 

In the meantime, Industries, Corporation, and Friction (hereafter 

collectively 11 the Raymarks 11
) had filed a notice of appeal on May 7, 1990 from 

an order of DER dated April 26, 1990 ( 11 1990 Order 11
). A Motion to Consolidate 

the,appeal with Docket No. 89-294-F was filed along with this notice of 

appeal, which was assigned Docket No. 90-180-F. On May 15, 1990, the Raymarks 

filed a petition for supersedeas and an alternative motion for partial summary 

judgment. That same day, the matter was also reassigned to Member Ehmann, and 

the docket number was changed to 11 E11 to reflect that transfer. On May 24, 

1990, Member Ehmann ordered the Raymarks' petition and their motion for 

partial summary judgment be deemed withdrawn without prejudice. On May 25, 

1990, Member Ehmann ordered Docket No. 90-180-E to be consolidated with Docket 

No. 89-294-E. 

On May 23, 1990, Raytech had filed a separate notice of appeal from the 

1990 Order which was assigned Docket No. 90-209-E. On June 4, 1990, a Rule to 

Show Cause why Docket No. 90-209-E should not be consolidated with Docket No. 

89-294-E was issued. Raytech's and DER's responses were received by us on 

June 25, 1990 and June 28, 1990, respectively. Upon consideration of those 

responses, we issued an order on July 11, 1990 making the Rule absolute and 

consolidating all three appeals at Docket No. 89-294-E. On July 12, 1990, 

Corporation filed a Motion seeking summary judgment and, in the alternative, 

the Raymarks filed a motion for partial summary judgment. DER filed its 

response to the motions on July 30, 1990. On August 10, 1990, Corporation 
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filed 'its reply to DER's Brief in Opposition to its Motion. Raytech has taken 

no position on the issues in these Motions. 

From the extens.ive factual backgrounds set forth in their Motions and the 

Response, it is clear that DER and the Raymark.s ag.ree to the following facts. 

Industries owns a manufacturing facility ("facility") located in Manheim, 

Pennsylvania, and a landfill ("landfill") which is also located in Manheim. 

While Industries operated the facility, it disposed of its manufacturing 

wastes at the landfill. After March of 1987, baghouse dust from the facility 

was collected and stored in bags on the surface of a portion of the landfill. 

On April 24, 1987, Industries submitted to DER a closure plan for the 

landfill. DER issued a comment letter to the closure plan on September 23, 

1987. Subsequently, Friction leased the facility from Industries and began 

manufacturing operations. It continued the placement of manufacturing wastes 

i~ baghouse bags and storage of the bags on the surface of the landfill. An 

involuntary bankruptcy proceeding was brought against Industries in early 

1989. By July of 1989, there was an accumulation of bags of baghouse dust at 

the landfill. On July 31, 1989, DER issued an order to Industries and 

Corporation which, inter alia, directed Industries to submit a closure plan 

for the landfill within thirty days and a removal plan for the accumulated 

baghouse dust bags within fifteen days. 

On April 26, 1990, DER issued the 1990 Order which was appealed at Docket 

No. 90-180-F and 90-209-F. DER explains at Paragraph QQ that after it issued 

the 1989 Order, it became aware of facts establishing that companies other 

than Industries, including but not necessarily 1 imited to Raytech, are legally 
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responsible for obligations arising out of Industries' operation of the 

facility. The 1990 Order, jnter .ili.a., directs "Raymark" (defined as 

Industries, Raytech, and Corporation), to submit to DER within thirty days of 

the order a closure/post-closure plan for the landfill. 

While Corporation has filed a motion for summary judgment, we will treat 

it a~ a motion for judgment on the pleadings since "such a motion made at the 

close of the pleadings an~ supported only by the pleadings is more correctly 

labeled a motion for judgment on the pleadings rather than one for summary 

judgment." Beardell v. Western Wayne School District, 91 Pa. Cmwlth. 348, 

496 A.2d 1373, 1375 (1985); Winton Consolidated Companies v. DER, EHB Docket 

No. 89-356-E, (issued July 31, 1990).2 A motion for judgment on the · 

pleadings, like a motion for summary judgment, may be granted when no material 

facts are in dispute and a hearing is pointless because the law is clear on 

the issue. Upper Allegheny Joint Sanitary Authority v. DER, 1989 EHB 303; 

Deitz v~ DER, EHB Docket No. 88-525-MJ (issued March 14, 1990). In ruling 

upon the motion for judgment on the pleadings, the Board will treat all facts 

pleaded by the non-moving party as true. Upper Allegheny, supra, at· 305. 

In its Motion, Corporation states as its grounds for summary judgment that 

PER's issuance of the 1990 Order to Corporation constituted an arbitrary and 

capricious exercise of its functions and duties and was contrary to law. It 

2The parties are advised that in this situation, where a motion for 
summary judgment has been filed without any factual support of the type 
outlined in Pa. R.C.P. 1035, (deposition testimony, answers to 
interrogatories, admissions, or supporting affidavits), we would have been 
forced to deny the motion. Since we have treated the motion as one for 
judgment on the pleadings, factual verification is not an issue for us. 
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argues, "DER has alleged no violations of law by Corporation. DER has merely 

identified Corporation as the corporate parent of Industries and Friction and, 

as a matter of law~ t~is relationship alone does not render Corporation liable 

for the environmental obligations of Industries or Friction, or the proper 

subject of this order." 

In addressing Corporation's Motion, it is evident that the Notice of 

Appeal from the 1990 Order does not specifically raise the issues of whether 

DER improperly included Corporation in the Order based upon its 

parent-subsidiary relationship to Industries or whether that relationship 

alone does not render Corporation liable for the environmental obligations of 

Industries. 3 In its Motion, Corporation attempts to cover this deficiency 

by couching its argument in terms of DER's issuance of the 1990 Order to 

Corporation being an arbitrary and capricious exercise of its functions and 

duties and contrary to law. While the Notice of Appeal does assert that the 

issuance of the 1990 Order was an arbitrary and capricious exercise of DER's 

functions and duties and was contrary to law, the reasons stated in the Notice 

of Appeal cannot fairly be read to include the issues raised in Corporation's 

Motion. The Board cannot consider issues which were not raised in the Notice 

of Appeal because they are untimely when they are later raised. See 

Pennsylvania Game Commission v. Commonwealth. DER, 97 Pa. Cmwlth. 78, 509 A.2d 

812 (1989), aff'd, 521 Pa. 121, 555 A.2d 812 (1989) (waiver provision of 25 

3corporation did reserve the right to amend its Notice of Appeal based 
upon additional grounds for appeal revealed through discovery, but it has 
never petitioned for leave to amend its Notice of Appeal to add this issue. 
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Pa. Code §21.51(e) has been specifically upheld by Commonwealth Court). 

See also Western Hickory Coal Company. Inc. v. DER, EHB Docket No. 90-057-E 

(issued July 20, 1990); Skolnick v. DER, EHB Docket No. 89-290-F (issued June 

11, 1990); ROBBI v. DER and York County Solid Waste and Refuse Authority, 1988 

EHB 500; 25 Pa. Code §21.51(e). Consequently, Corporation's Motion, which is 

based on these arguments, must be denied.4 

Next, we address the Raymarks' Motion for Partial Summary Judgment. They 

first allege that Paragraph 4(2) of the 1990 Order constitutes an arbitrary 

and capricious exercise of DER's functions and duties and is contrary to law 

because that paragraph requires the submission of a plan for disposal of 

baghouse dust generated in the future, and they allege there is no support for 

such a requirement under Pennsylvania law. 

We also treat this motion as one for judgment on the pleadings pursuant to 

our discussion, supra. This issue has not clearly been raised in the Notice 

of Appeal. However, since it arguably has been raised in Paragraph 3 of the 

Notice of Appeal, we will address it. 

Paragraph 4(2) of the 1990 Order provides: 11 Within thirty (30) days of the 

date of this order, Raymark [defined as Industries, Raytech, and Corporation] 

and Raymark Friction shall submit to the Department a plan for 2) removal of 

baghouse dust that will be generated at the Manheim facility in the future ... 

4Having said this we nevertheless recognize that summary judgment could be 
granted to an Appellant on an issue not raised in its notice of appeal, if the 
issue were raised by DER or another party. This is not the case here however. 
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In their Brief in Support of their Motion, the Raymarks argue that sound 

public policy reasons exist such that generators of waste should not be 

required to commit to future methods of disposal because they must be afforded 

flexibility in their disposal arrangements as waste management technologies 

change. They further argue that should Industries or Friction violate any 

environmental law with respect to the baghouse dust, DER has the capacity to 

protect public health and the environment by penalizing the violation and by 

ordering the violato,t to correct the violation. Additionally, they contend 

the interests of public health and the environment are adequately protected by 

the requirement that the disposal facility prepare a Module One permit each 

time a new residual or hazardous wastE!stream is received. 

DER, in its Objections to the Motion, cites several statutory provisions 

under which it argues its authority for issuing Paragraph 4{2) may be found. 

Further, DER asserts that it was reasonable for it to require the movants to 

advise DER of how they would avoid problems with the baghouse dust in the 

future, in view of Industries' and Friction's failure in the past to handle 

the baghouse dust at the landfill in a responsible manner and of the threat to 

hu~an health and the environment ~hich results from the improper handling of 

baghouse dust. DER states that the wastes accumulated in the baghouse dust 

contain asbestos and lead, {DER's Brief at p.p. 3-4 and 1990 Order), whereas 

the Raymarks state in their brief that the baghouse dust is free of asbestos 

and lead. 

The moving parties have not shown us that the law is clear that DER is not 

empowered to issue Paragraph 4{2). Also, there are disputed material facts 
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regarding the danger to the public health and the environment. Thus, 

judgment on the pleadings is inappropriate and the motion must be denied. 

The Raymarks also seek summary judgment as to Paragraph 9 of the 1990 

Order. Again, we treat this Motipn as one for judgment on the pleadings for 

the reasons outlined above. 

Paragraph 9 provides: "Any substantial failure of Raymark or Raytech to 
' 

comply with this order constitutes failure to comply with an 'enforcement 

action' for purposes of §1301 of the HSCA, 35 P.S. §6020.1301." 

The Raymarks contend that Paragraph 9 is invalid as a matter of law 

because it is outside DER's enforcement authority. DER, on the other hand, 

contends the paragraph is a legitimate exercise of its authority, but it cites 

no law in support of this idea. Further, DER argues that Paragraph 9 "merely 

provides notice to Raymark and Raytech of the possible consequence, under 

Pennsylvania law, of a failure to comply with the Department's Order." 

As is acknowledged by both the Raymarks and DER, DER did not issue the 

1990 Order under the authority of the HSCA. Rather, DER cited as its 

authority various provisions of the Solid Waste Management Act, (SWMA), Act of 

July 7, 1980, P.L. 380, as amended, 35 P.S. §6018.101 et ~.;the Clean 

Streams Law, (CSL), Act of June 22, 1937, P.L. 1987, as amended, 35 P.S. 

§691.1 et seg.; and Section 1917-A of the Administrative Code, Act of April 9, 

1929, P.L. 177, as amended, 71 P.S. §510-17. By including Paragraph 9 in the 

Order section of the 1990 Order, however, DER has issued a command and has not 

"merely provided notice" of the "possible" consequence of failure to comply 

with the 1990 Order. In light of motions practice before the Board, we could 
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easily envision a scenario in which DER would issue a subsequent order under 

HSCA to the Raymarks and, when the Raymarks appeal, DER would argue certain of 

their grounds for appeal are foreclosed by a failure to challenge this 

"notice" in this Order. When DER inserts a provision like this in its Order, 

it must recognize that it is not sending someone a mere notice of a possible 

future consequence. 

Further, no authority for DER's predetermination that a particular order 

is an enforcement action for purposes of §1301 of HSCAS can be found in any 

of the acts cited in the 1990 Order nor does DER's brief go beyond the 

suggestion that there is authority and cite any such authority for us. We 

conclude that the law is clear that DER was without authority to include 

Paragraph 9 in its Order and the paragraph is invalid as a matter of law. 

Thus, judgment on the pleadings is warranted as to this issue. We 

accordingly grant the Raymarks judgment on the pleadings as to Paragraph 9. 

5section 1301 of HSCA provides in pertinent part: 
Notwithstanding the provisions of subsection SOS(c) 
and section 507, an identified and responsible owner 
or operator of a site with a release or threatened 
release of a hazardous substance or a contaminant 
shall not be subject to enforcement orders or the cost 
recovery provisions of this act, until the department 
has instituted adminstrative or judicial enforcement 
action against the owner or operator under other 
applicable environmental laws and the owner or 
operator has failed to comply with or is financially 
unable to comply with such administrative or judicial 
enforcement action. In the event of noncompliance 
with such administrative or judicial enforcement 
action, the provisions of, this· act may be applied by 
the department .... (Footnote omitted.) 
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0 R DE R 

AND NOW, this 20th day of September, 1990, it is ordered that 

Corporation's Motion for Summary Judgment, treated as a motion for judgment on 

the pleadings, and as such, is denied. The Motion for Partial Summary 

Judgment of the Raymarks, also treated as a motion for judgment on the 

pleadings, is denied as to Paragraph 4(2) and is granted as to Paragraph 9. 
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Synopsis 

OPINION AND ORDER 
SUR 

PETITION TO INTERVENE 

A petition to intervene by a citizens• group in an appeal of a denial 

of an application for a solid waste permit modification is denied where the 

petitioner fails to establish a direct, immediate and substantial interest, 

fails to distinguish its interest as separate and distinct from the other 

parties, and fails to establish it will produce any evidence that would assist 

the Board in resolving the matter. 

OPINION 

This matter was initiated by the June 5, 1990, filing of a notice 

of appeal by New Hanover Corporation (Corporation) seeking review of the 

Department of Environmental Resources• (Department) May 7, 1990, denial of the 

Corporation's re-permitting application for a waste disposal facility in New 

Hanover Township, Montgomery County. The Corporation's re-permitting 

application, which was submitted in accordance with the 1988 municipal waste 

regulations, was denied for numerous reasons, including violations of Article 

I, Section 27 of the Pennsylvania Constitution. The Corporation challenges 
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the Department's <l~nial on many grounds, many of Which are .not germane to the 

matter presently before the Board. 

A petiti:otJ to intervene in this matter Wa·s filed on June 25, 1990,, by 

Paradise Watch Dog's (PWD), a citizens• associatibih incorporated in 

Pennsylvania. PWD contends its members are co.ncerned about the 'protection of 

the environment in their community and the econonfic and environmental harm 

that may result from a landfi 11. Specifically, P'Via asserts that many of its 

members live adjacent to the site of the proposed landfill, that they are 

dependent on private wells as a sole source of water, and that they would be 

severely affected by any noise or ground water contamination which could 

result from the landfill. PWD also raises concerns about the need for the 

landfill and the effect the landfill may have on pr.operty values. PWD 

notes that it has been involved with the Corporation's solid waste disposal 

site since Hs appeal of the original permit issuance at EHB Docket No. 

88-126-W, and states, generally, that its interests are separate and distinct 

from the· interest of the Department. 

On July 9, 1990, the Corporation filed its answer in opposition to 

the petition to intervene, deny1ng that the landfill will result in 

contamination or create adverse impact from noise or other hazards and noting 

that the applic~tion process was subject to public comment. In the 

accompanying brief, the Corporation argues that PWD has failed to satisfy the 

standards for intervention in 25 Pa. Code §21.62 and contends PWD's arguments 

are irrelevant, repetitious and have no relevance in this appeal, as they 

primarily bear on issues addressed in PWD's pending appeal of the original 

permit issuance at EHB Docket No. 88-126-W. Finally, the Corporation argues 

PWD has not demonstrated that it would present evidence that would assist the 

Board in resolving the issues in this case. 
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The Department did not respond to PWD's petition to intervene. 

Intervention before the Board is governed by 25 Pa. Code §21.62. The 

Board has consistently held that intervention is discretionary and that 

petitioners must show a direct, immediate and substantial interest in the 

outcome of the litigation. Keystone Sanitation. Inc. v. DER, 1989 EHB 1287, 

1289-90. The factors considered by the Board in ruling on a petition to 

intervene· include 1) the prospective intervenor's relevant interest; 2) the 

adequacy of representation provided by the existing parties; and 3) the 

ability of the prospective intervenor to present relevant evidence. 

Bethenergy Mines. Inc. v. DER, 1987 EHB 873. Intervention is not allowed 

where it will overly broaden the scope of the original appeal or result in a 

multiplicity of arguments or confusion of issues. City of Harrisburg v. DER, 

1988 EHB 946. A prospective intervenor has the burden of showing that 

intervention should be granted. Del-Aware Unlimited, Inc. v. DER, 1988 EHB 

547. 

Because PWD has failed to satisfy its burden of showing why 

intervention should be granted, we must deny its petition. PWD's general 

statements regarding its concern over the environmental and economic impact of 

the landfill, along with its failure to specify any evidence it intends to 

produce, clearly do not establish a direct, immediate and substantial i:nterest 

in the outcome of this appeal sufficient to warrant intervention. PWD has not 

addressed the adequacy of representation provided by the Department other than 

to say its interest is "separate and distinct." To the extent PWD has a 

general interest in the protection of the environment, we believe that the 

Department can adequately protect that interest. PWD has not discussed a 

single piece of evidence it intends to produce, nor has it explained how its 

involvement would assist the Board in resolving this matter. And, we agree 
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with the Corporation that the issues raised by PW~ on its Petition more 

appropriately relate to PWD's appeal of the Department's 1988 issuance of a. 

permit to the Corporation. In summary, PWD has failed to carry its burden of 

persuading us that it meets the three-pronged standard set forth in Bethenergy 

Mines, supra. 

ORDER 

AND NOW, this 21st day of September, 1990, it is ordered that the 

petition to intervene of Paradise Watch Dogs is denied. 

DATED: September 21, 1990 

cc: Bureau of Litigation 
Library: Brenda Houck 
Harrisburg, PA 
For the Commonwealth, DER: 
J. Robert Stoltzfus, Esq. 
Eastern Region 
For Appellant: 
Paul W. Callahan, Esq. 
FOX, DIFFER, CALLAHAN, ULRICH & O'HARA 
Norristown, PA 

sb For Petitioning Intervenor: 
John Childe, Esq. 
Hummelstown, PA 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
101 SOUTH SECOND STREET 

SUITES THREE-FIVE 
HARRISBURG, PA 1 7101 .Q 105 

717-787-3483 

TELECOPIER 717-783-4738 

M. DIANE SMITH 
SECRETARY TO THE BOARD 

RAYMARK INDUSTRIES, INC. et al. 

v. 

COMMONWEAllH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAl RESOURCES 

EHB Docket No. 89-294-E 
(Consolidated) 

Issued: September 24, 1990 

Synopsis 

OPINION AND ORDER SUR 
DER MOTION 

TO STRIKE OR, 
IN THE AlTERNATIVE 
FOR PARTIAl SUMMARY 

ADJUDICATION 
TREATED AS A MOTION FOR 

JUDGMENT ON THE PlEADINGS 

Where, in a portion of their Notice of Appeal, Appellants seek review of 

the Department of Environmental Resources' (DER) refusal to settle its dispute 

with these Appellants, they seek review of the exercise of DER's prosecutorial 

discretion. The exercise of prosecutorial discretion by an agency of the 

Commonwealth is not subject to judicial review. Accordingly, DER's 

alternative Motion for Partial Summary Judgment raising this issue, treated 

as a motion for partial judgment on the pleadings, has merit and must be 

granted. 

OPINION 

The appeal at Docket No. 89-294-E involves three matters which have been 

consolidated. The corporate entities involved are Raymark Corporation 

("Corporation"), Raymark Industries ("Industries"), Raymark Friction 
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("Friction"), (collectively hereinafter the "Raymarks")1 and Raytech 

Corporation ("Rayt~th"). The first of the three "dtices of appeal was filed 

on September 1, 19S9 by Industries from a DER order dated July ~1, 1989 ("1989 

Order"). On May 22, 1990, the matter was transferred to Board Member Richard 

S. Ehmann and was a§signed Dockst No. 89-294-E t6 t~flect that transfer. 

In the meantime, the Raymarks had filed a notice of appeal on May 7, 1990 

from an order of DER dated April 26, 1990 ("1990 Order"). A Motion to 

Consolidate this appeal with the appeal at Docket No. 89-294-F was filed along 

with this notice of appeal. On May 25, 1990, Member Ehmann ordered Docket No. 

90-180-E to be consolidated with Docket No. 89-294-E. 

On May 23, 1990, Raytech had filed a separate notice of appeal from the 

1990 Order, which was assigned Docket No. 90-209-E. On June 4, 1990, a Rule 

to Show Cause why Raytech's appeal should not be consolidated with the 

Raymarks' appeal was issued. After consideration of responses to the Rule 

from DER and Raytech, we issued an order on July 11, 1990, making the Rule 

absolute and consolidating all three appeals at Docket No. 89-294-E. On July 

12, 1990, Corporation filed a Motion seeking summary judgment as to 

Corporation only, and, in the alternative, Corporation, Industries and 

Friction filed a motion for partial summary judgment. These Motions are 

addressed in our Opinion and Order issued on September 20, 1990. 

On July 20, 1990, DER filed its Motion To Strike Or, In the Alternative, 

For Partial Summary Adjudication. DER's Motion argues that Paragraph 4 of the 

1The Raymarks are not to be confused with either the Rayettes or the 
Ramones, even if we are tempted by the volume of paper filed in this case to 
be reminded of an album-sized record which could aptly be titled "Remarks" by 
the Raymarks. 
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Raymarks' Notice of Appeal should be struck because it details settlement 

negotiations between the parties, and evidence of same is irrelevant and 

inadmissible. In the alternative, DER's Motion states that assuming arguendo 

that the facts in Paragraph 4 are true, these alleged facts constitute no 

defense to the Order's issuance. 

The Raymarks responded to DER's Motion with Objections which were filed 

with us on August 14, 1990. The Raymarks' Objections suggest that the purpose 

of reciting the details of the settlement negotiations was to show that DER 

abused its discretion in issuing the 1990 Order because it should have settled 

these issues as to the 1989 Order, which, in turn, would have eliminated the 

need for the 1990 Order. Accordingly, the Raymarks argue these negotiations 

are admissible to show DER's arbitrary and unreasonable action in issuing the 

1990 Order. Raymarks also argue that DER opened the door to this evidence 

because it referenced same in the 1990 Order. Finally, the Raymarks argue 

DER's alternative Motion For Partial Summary Judgment must be denied because 

DER's election to litigate the issues presented in the 1990 Order, rather than 

to settle same, constitutes an arbitrary and capricious exercise of DER'~ 

functions and duties. 

In response to the Objections of the Raymarks and their supporting Brief, 

on August 17, 1990, counsel for DER "faxed" us his Reply Brief which argues 

that DER did not "open the door".2 

2counsel for Raytech has elected to remain out of this fray. By letter 
dated August 13, 1990, Raytech has advised us it will file no response to 
DER!s Motion, even though it does not agree with all of DER's representations. 
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From the extensive factual backgrounds set forth in their Motions and 

responses, it is clear that DER and the Raymarks agree to the following facts. 

Industries owns a manufacturing facility ("facility") located in Manheim, 

Pennsylvania, and a landfill ("landfill") which is also located in Manheim. 

While Industries operated the facility, it disposed of wastes it produced at 

the landfill. After March of 1987, baghouse dust from the facility's air 

pollution control equipment was collected and stored in baghouse bags on the 

surface of a portion of the landfill. Subsequently, Friction leased the 

facility from Industrie~ and began manufacturing operations. It continued the 

placement of manufacturing wastes in baghouse bags and storage of the bags on 

the surface of the landfill. By July of 1989, there was an accumulation of 

bags of baghouse bag dust at the landfill. On July 31, 1989, DER issued an 

order to Industries and Corporation which directed Industries to submit a 

closure plan for the landfill within thirty days and a removal plan for the 
'· 

baghouse dust bags within fifteen days. (See 1989 Order.) The superseding 

1990 Order referenced above and issued to Raytech, Corporation, Industries, 

and Friction also dealt with the same issues as the 1989 Order. It states 

that it supersedes DER's 1989 Order.3 

Because we are treating DER's Motion For Partial Summary Adjudication as a 

motion for partial judgment on the pleadings and we are granting same, we need 

3on August 29, 1990, we issued the parties a Rule to Show Cause,why the 
appeal of the 1989 Order should not be dismissed, since the 1990 order says it 
supersedes the 1989 Order. 
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not deal with DER's Motion To Strike because granting of the Motion For 

Partial Summary Adjudication eliminates the issue raised by the Motion To 

Strike. 

While DER titled its motion as a Motion For Partial Summary Adjudication, 

it is in fact seeking a judgment on the pleadings which consist of the 

Raymarks' Notice of Appeal. This is obvious from that statement in DER's 

motion to the effect that even if we assume all the facts in Paragraph 4 of 

the Raymarks' Notice of Appeal to be true, they constitute no defense to DER's 

Order. 

As we have stated in the past, in the appropriate case, we are authorized 

to grant a motion for judgment on the pleadings. G.B. Mining CompanY v. DER, 

1988 EHB 1065; Borough of Dunmore v. DER, Docket No. 87-401-F (Opinion and 

Order issued June 28, 1990). A judgment on the pleadings will be granted 

where the pleadings do not state a valid cause of action. Pa.R.C.P. 1034; 

Bensale• Township School District v. DER, 518 Pa. 581, 544 A.2d 1318 (1988); 

G. B. Mining Co., supra. 

While factual disputes in this case must be resolved in favor of the 

Raymarks as non-moving parties under G. B. Mining, supra, the facts in this 

case were never in dispute for purposes of this Motion because DER says that 

even if we assume the allegations in the Raymarks' Paragraph 4 are true, DER 

is entitled to relief. DER then says all these allegations merely show normal 

negotiations against a litigation background. In response, the Raymarks argue 

that there is no incremental environmental benefit by DER not settling; that 

with a 1989 Order and a 1990 Order, the only sane course is to require DER's 

withdrawal of both orders; and that DER seeks through its Motion to have this 
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Board hold that DER may ignore its duty to considet the economic impact of its 

actions. 

Paragraph 4 (with twenty-two subparagraphs) ih the Raymarks' Notice of 

Appea 1 is a detailed rec ita 1 from Raymark' s perspective of the course and 

results of unsuccessful settlement negotiations between DER, on the one hand, 

and Industries and Corporation, on the other. These negotiations failed to 

produce an agreement to resolve the dispute over closure of the Manheim 

landfill, apparently because of DER's desire to hold Raytech responsible 

jointly with the Raymarks for this closure liability.4 When negotiations 

broke down on this point, DER issued its now appealed 1990 Order. From DER's 

refusal to settle, the Raymarks launch a series of challenges dealing with 

DER's bad faith in failing to settle. 

Looking at Paragraph No. 4, the motion and response, it is clear that 

neither party has verbalized the key issue here. The Raymarks seek through 

Paragraph 4 to have us review an area of DER activity over which we have no 

authority. The Raymarks seek a review of a DER decision to litigate rather 

than to settle. This would be a review of DER's exercise of its prosecutorial 

discretion. Such actions as DER took, i.e., rejecting the settlement 

proposal, are not subject to judicial review. Michael J. Downing v. 

Commonwealth. Medical Education and Licensure Board, 26 Pa. Cmwlth. 517, 364 

A.2d 748 (1976); Ralph D. Edney v. DER, 1989 EHB 1356; Consolidation Coal 

Company v. DER, 1985 EHB 768. Since these decisions are not subject to our 

review, DER is correct that even if everything the Raymarks say is true, it 

4we say "apparently" because of the lack of evidence in the record before 
us at this preliminary stage in this appeal. 
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constitutes no defense to the 1990 Order. Accordingly, there is no reason not 

to grant DER's motion as to Paragraph 4 and we enter the following Order. 

0 R DE R 

DER's alternative Motion For Partial Summary Judgment as to Paragraph 4 of 

the Raymarks' Notice of Appeal, treated as a Motion For Partial Judgment on 

the Pleadings, is granted for the reason set forth in the foregoing opinion. 

ENVIRONMENTAL HEARING BOARD 

~NG(A/~~ 
Administrative law Judge 
Chairman 

GZ.v/J. }1t{!LM 
ROBERT D. MYERS ' 
Administrative law Judge 
Member 

/~/~~ / .. ··· ·~MC:~~ --r~~--7 
.RICHARD S. EHMANN . 
Administrative law Judge 
Member 

Board member Terrance J. Fitzpatrick has recused himself in this case. 
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DATED: September 24, 1990 

cc: Bureau of litigation 
Library: Brenda Houck 
For the Commonwealth, DER: 

med 

Carl B. Schultz, Esq. 
Central Region 

For Raytech: 
Mark S. Sussman, Esq. 

· Hartford, CT 
For the Raymarks: 

David G. Mandelbaum, Esq. 
Philadelphia, PA · 
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GEORGE HAPCHUK 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
101 SOUTH SECOND STREET 

SUITES THREE-AVE 
HARRISBURG, PA 17101.0105 

717-787-3483 
TELECOPIER 717-783-4738 

0 
0 

M. DIANE SMITH 
SECRETARY 1'0 THE BOA 

v. EHB Docket No. 90-191-E 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

Issued: September 24, 1990 

OPINION AND ORDER 

By Richard S. Ehmann. Member 

Synopsis 

When an Appellant has failed to file his Pre-Hearing Memorandum in 

accordance with an order of the Board and has failed to respond to a Rule To 

Show Cause, his appeal may be dismissed as a sanction pursuant to 25 Pa. Code 

§21.124. 

OPINION 

On May 11, 1990, George Hapchuk ("Hapchuk") filed an appeal from a 

Compliance Order dated April 16, 1990 and issued by the Commonwealth's 

Department of Environmental Resources ("DER"). The Order directs Hapchuk to 

immediately cease dumping or depositing solid waste (apparently, sewage sludge 

or septic tank wastes) at his property in Hempfield Township in Westmoreland 

County and to construct a barrier to prevent the sludge from entering the 

waters of the Commonwealth. 
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In response to this Notice of Appeal, we issued our standard Pre-Hearing 

Order No. 1, paragraph 3 of which required Hapchuk to file his Pre-Hearing 

Memorandum with us on or before July 30, 1990. 

On August 17, 1990, having heard nothing further from Hapchuk and not 

having received his Pre-Hearing Memorandum, we issued him a Rule To Show Cause 

why his appeal should not be dismissed as a sanction, pursuant to 25 Pa. Code 

§21.124, for failing to file his Pre-Hearing Memorandum. This Rule was 

returnable on or before September 6, 1990 and specified that the Board's 

receipt of Hapchuk's Pre-Hearing Memorandum within this time period would 

constitute a discharge of this Rule. Our certified mail receipt shows that 

his counsel received this Rule by certified mail on August 18, 1990. 

Hapchuk has made no response to our Rule To Show Cause. Under these 

circumstances, dismissal as a sanction, pursuant to 25 Pa. Code §21.124, is 

warranted for failure to comply with our Orders. Delta Coal Sales. Inc. et 

al. v. PER, Docket No. 90-044-MJ (Opinion issued August 21, 1990). 

0 R 0 E R 

AND NOW, this 24th day of September, 1990, it is ordered that the appeal 

of George Hapchuk is dismissed as a santion under 25 Pa. Code §21.124 for 

failure to comply with the Board's Order and Rule. 
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DATED: September 24, 1990 

cc: Bureau of litigation 
Library: Brenda Houck 
For the Commonwealth, DER: 

med 

Gail A. Myers, Esq. 
Western Region 

For Appellant: 
Allan E. Macleod, Esq. 
Beaver, PA 
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SAMUEL B. KING 

COMMONWEALTH OF l=lENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
101 SOUTH SECOND STREET 

SUITES THREE-AVE 
HARRISBURG. !=lA 1 71 01.0105 

717-787-3483 
TELECOI=liER 717-783-4738 

M. DIANE SMITI 
SECRETARY 10 THE BC 

v. EHB Docket No. 87-111-M 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES Issued: September 25, 1990 

A D J U D I C A T I 0 N 

By Robert D. Myers. Member 

Syllabus: 

A landowner piled tires on the surface of the ground and engaged in 

the open burning of tires without permits from DER. DER ordered the ~andowner 

to cease these activities and to remove the tires from the site to an approved 

solid waste disposal facility for disposal or recycling. The Board holds 

that, in view of the environmental and health problems created by the piling 

of the tires on the surface and the ineffectiveness of burying the tires on 

site as a means of disposal, DER was justified in requiring the tires to be 

removed to an approved disposal facility. 

Procedural History 

On March 23, 1987 Samuel B. King ( Appe 11 ant) filed a Notice of Appea 1 

from an Order of the Department of Environmental Resources (DER) issued March 

12, 1987. The Order accused Appellant of the surface disposal and open 
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burning of tires on his property in Providence Township, Lancaster County, 

without permits from DER; and directed Appellant to cease such activities and 

to remove the tires to an approved disposal facility. 

A Motion to Dismiss the appeal, filed by DER on April 23, 1987, was 

denied in a Board Opinion and Order dated July 2, 1987 (1987 EHB 543). A 

Motion for Summary Judgment, filed by DER on March 14, 1989, was partially 

granted! (1989 EHB 1093). A hearing was scheduled to begin in Harrisburg on 

February 13, 1990, before Administrative Law Judge Robert D. Myers, a Member 

of the Board. Written notice of the hearing was given on December 14, 1989. 

When the hearing was convened, DER appeared by legal counsel but Appellant did 

not appear either in person or by legal counsel. Sidney Moyer, a person who 

identified himself as a friend of Appellant but who acknowledged that he was 

not a lawyer, was in attendance. He stated that his purpose was not to 

fepresent Appellant in the hearing but to secure a continuance to enable 

settlement discussions to take place.2 

Since the appeal had been pending for nearly three years, Judge Myers 

~efused to postpone the hearing. Instead 1 he called upon DER to present its 

case in chief (since DER has the burden of proof) and then recessed the 
' hearing for 30 days to enable settlement discussions to take place. He ruled 

1 Appellant had admitted the violations and was contesting only the 
reasonableness of the corrective action ordered by DER. 

2 According to the Notice of Appeal and the statements of Sidney Moyer, 
Appellant is a member of the Old Order Amish sect. While he was represented 
by legal counsel from August 3, 1987 to March 22, 1989, he represented himself 
at all other times. The Board, aware that the Old Order Amish are reluctant 
participants in legal proceedingsf treated Appellant with a leniency not 
ordinarily tolerated in Board p~oceedings. Since the appeal had been 
initiated by Appellant, however,, and not by DER, it had to proceed to final 
action regardless of Appellant's reluctance to participate. The deference 
accorded to pro a litigants cannot be permitted to interfere with the 
performance of the Board's statutory duties. 
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that, if no settlement is reached within that period, Appellant could request 

an opportunity to appear in person or by legal counsel to present evidence. 

This arrangement was fully explained in a letter, dated February 13, 1990, 

from Judge Myers to Appellant. 

Another day of hearing, subsequently requested by Appellant, was 

scheduled for April 24, 1990 in Harrisburg. Written notice was given on March 

29, 1990. On the morning of the hearing, the Board was informed by telephone 

that Appellant would not appear in person or by legal counsel. When Appellant 

was not present at the convening of the hearing later that day, the hearing. 

was adjourned and the record was closed. 

The record consists of the pleadings, a transcript of 28 pages and 2 

exhibits. After a full and complete review of the record, we make the 

following: 

Findings of Fact 

1. Appellant is an individual residing at 1361 Byerland Church Road, 

Willow Street (Providence Township, Lancaster County), Pennsylvania 17584 

(Notice of Appeal). 

2. DER is an administrative department of the Commonwealth of 

Pennsylvania and has the responsibility and authority to enforce and 

administer, inter alia, the provisions of the Air Pollution Control Act 

(APCA), Act of January 8, 1960, P.L. (1959) 2119, as amended, 35 P.S. §4001 et 

~.; the Solid Waste Management Act (SWMA), Act of July 7, 1980, P.L. 380, as 

amended, 35 P.S. §6018.101 et ~.; the Clean Streams Law (CSL), Act of June 

22, 1937, P.L. 1987, as amended, 35 P.S. §691.1 et ~.; section 1917-A of the 

Administrative Code of 1929, Act of April 9, 1929, P.L. 177, as amended, 71 

P.S. §510.17; and the rules and regulations adopted pursuant to said statutes. 
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3. In January 1987 when DER personne 1 i ns,pected Appellant's 

(a) approximately 50,000 tires were piled on the surface of the. 

ground; 

(b) Appe l1 ant was burning tires in the open, the smoke and odor 

front which was detectable beyond the 1 imits of Appe 11 ant's property; 

(c) evidence existed of prior open burning of tires within the 

cdnfines of a tributary of Big Beaver Creek on Appellant's property; and 

(d) Appellant had no permits from DER authorizing such activity 

(Order attached to Notice of Appeal; N.T. 13,15). 

4. By an Order issued March 12, 1987 (Order) DER directed Appellant 

to cease the activities detailed in finding of fact number 3 and to take 

i111i11ediate corrective action, including the removal of the tires to a properly 

permitted solid waste disposal facility for disposal or recycling (Ord~r 

attached to Notice of Appeal). 

5. Since his receipt of the Order, Appellant has not accepted any 

more tires for disposal and has not engaged in any open burning of tires. 

(N.T. 19). 

6. Appellant has not removed any tires from his property, preferring 

instead to bury them on site (Notice of Appeal; N.T. 19). 

7. Buried tires tend to work their way up to the surface instead,of 

remaining below ground (N.T. 21). 

8. Tires stored on the surface are unsightly, are subject to fire, 

become a breeding ground for insects and may cause water pollution (N.T. 15, 

21-22). 
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Discussion 

DER, having the burden of proof: 25 Pa. Code §21.101(b)(3), must 

show by a preponderance of the evidence that the Order was authorized by 

statute and was an appropriate exercise of discretion. Since Appellant has 

admitted the activities of which he is accused and has acknowledged that they 

constituted violations of the APCA, the SWMA, the CSL and the underlying 

regulations, the only remaining issue is the appropriateness of DER's mandate 

to-remove the tires from the site (see Opinion and Order issued October 11, 

1989, 1989 EHB 1093). 

By its evidence, DER has shown that tires stored on the surface 

create unacceptable environmental and health problems and that buried tires 

have a tendency to work their way up to the surface. Appellant has presented 

no evidence to the contrary. In view of this evidence, we agree with DER that 

the only appropriate corrective action is the removal of the tires fro~ the 

site to an approved solid waste disposal facility where they can be disposed 

of properly or recycled. 

Conclusions of law 

1. The Board has jurisdiction over the parties and the subject 

matter of the appeal. 

2. DER has the burden of showing by a preponderance of the evidence 

that the Order was authorized by statute and was an appropriate exercise of 

discretion. 

3. Appellant's activities constituted violations of the APCA, the 

SWMA, the CSL and the underlying regulations. 

4. DER's insistence that the tires be removed from the site to an 

approved solid waste disposal facility for disposal or recycling was an 

appropriate exercise of discretion. 
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ORDER 

AND NOW, this 25th day of September, 1990, it is ordered that 

Appellant's appeal is dismissed. 

DATED: September 25, 1990 

cc: Bureau of Litigation 
Library: Brenda Houck 
Harrisburg, PA 

sb 

For the Commonwealth, DER: 
Norman Matlock, Esq. 
Eastern Region 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
101 SOUTH SECOND STREET 

SUITES THREE-FIVE 
HARRISBURG. PA 17101 

717-787-3483 
TELECOPIER, 717-783-4738 

COMMONWEALTH OF PENNSYLVANIA, 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

I 

M. DIANE SMil 
SECRETARY TO THEE 

v. EHB Docket No. 90-034-CP-W 

U •. S. WRECKING, INC. Issued: September 27, 1990 

OPINION AND ORDER SUR 
MOTION FOR DEFAULT JUDGMENT 

By Maxine Woelfling, Chairman 

Synopsis 

A motion for default judgment based upon the defendant•s alleged 

failure to file a timely answer to a complaint for civil penalties will be 

denied where there is no proof establishing that the defendant was served with 

both oa complaint for civil penalties and a notice to defend by a date certain. 

The twenty day period for answering such a complaint does not begin to toll 
'· 

until the defendant is in receipt of both the complaint and the notice·to 

defend. 

OPINION 

This matter was initiated by the January 16, 1990, filing of a 

complaint for civil penalties pursuant to the Air Pollution Control Act, 

the Act of January 8, 1960, P.L. 2119 (1959), as amended, 35 P.S. §4001 et 

seq., by the Department of Environmental Resources (Department). The 

complaint alleges that U.S. Wrecking Inc. (U.S. Wrecking) failed to observe 

certain regulations concerning asbestos notification, removal, demolition and 

disposal in violation of the Air Pollution Control Act. A Notice to Defend 
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w~s not attached to the complaint, and, subsequently, on February 7, 1990, a 

notice to defend was filed witW the Board. 

On July 3, 1990., the Department filed a motion for default judgment 

or, in the alternative, for sanctions, based upon U.S. Wrecking's failure to 

answer the complaint within twenty days of service in accordance with the 

Board's Rules of Practice and Procedure, 25 Pa. Code §21.66. The Department 

alleges that the first mailing of the complaint to U.S. Wrecking on January 

18, 1990, was returned to the Department unopened. The complaint was then 

mailed again to a different address and was not returned. Consequently, the 

Department contends that U.S. Wrecking's failure to respond to the second 

complaint subjects it to entry of a default judgment. 

On July 30, 1990, U.S. Wrecking filed an answer to both the motion 

for default and the complaint. In its answer to the motion, U.S. Wrecking 

states that it received the notice to defend on or about February 6, 1990, but 

that it was not served with a copy of the complaint until July 27,1990. 

Because the Department never established when proper service was 

effected upon U.S. Wrecking and, thus, when U.S. Wrecking had to file an 

answer, its motion must be denied. 

The rule applicable to complaints for civil penalties at 25 Pa. Code 

§21.66 provides in pertinent part that: "Answers to complaints for civil 

penalties shall be filed with the Board within 20 days after the date of 

service of the complaint ••• " The Board rule relating to service on a party at 

25 Pa. Code §21.32(b) provides that: 

Complaints for civil penalties when served, shall be enclosed with: 

1) a statement certifying that it is a true 
and complete copy of the complaint filed with the 
Board; and 

2) a notice to plead. (emphasis added) 
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As a result, a party's obligation to answer the complaint does not begin to 

toll until service in accordance with 25 Pa. Code §21.32(b) has been effected. 

The Board must view the Department's motion in the light most 

favorable to U.S. Wrecking. Manor Mining & Contracting Corporation v. DER. EHB 

Docket No. 86-544-F (Opinion issued March 9, 1990). While U.S. Wrecking 

admits to having received the notice to defend, it denies receiving the 

complaint until July 27, 1990. 

The Department asserts in a letter dated July 27, 1990, that it 

mailed the complaint sometime in January of 1990, and yet, it has provided no 

evidence of that mailing. Furthermore, as the Department admits in its letter 

dated April 2, 1990, it mistakenly omitted its notice to plead, which it then 

mailed under separate cover on or about February 5, 1990.1 

Because there was never proper service of the complaint, U.S. 

Wrecking/s obligation to respond to it under 25 Pa Code §21.66 was not tolled. 

Consequently, we must deny the Department's motion. 

1 Paragraph 4 of the Department 1 S motion alleges that "On or about 
February 5, 1990, the Board informed Department counsel that it had contacted 
U.S. Wrecking because no answer to the complaint had been filed. The Board 
informed the Department that U.S. Wrecking admitted to receiving the 
complaint, but did not know what to do because no Notice to Plead was 
attached." As with the rest of the Department's motion, this factual 
allegation was not properly supported by affidavits, and, in any event, is 
contested by U.S. Wrecking. 
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ORDER 

AND NOW, this 27th day of September, 1990, it is ordered that the 

Department of Enviromriental Resources' motion for default ju'dgmenf, of, i'rl' fhe 

alterative sanctions, is denied. 

DATED: September 27, 1990 

cc: BuJ:'eau of Litigation 
Library: Brenda Houck 
For the Conlnbnwealth, DER: 

jcp 

Michael J. Heilman, Esq. 
Central Region 
For Defendant: 
Thomas L Harting, Esq. 
Lancaster, PA 

' '• . • - ~ J • ' ! ' ' ' ' . . ~ , .. 

ENVIRONMERTAL HEARING BOARD 

~.w~~. 
MAXINE WOELFLING 
AdminiStrative law judgE! 
Chairman 

1201 



RAM DISPOSAL SERVICE 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
101 SOUTH SECOND STREET 

SUITES THREE-FIVE 
HARRISBURG, PA 17101-0105 

717-787-3483 
TELECOPIER 717-783-4738 

. . . . ' 

M. DIANE SMITH 
SECRETARY iO THE BOAR 

v. EHB Docket No. 90-282-E 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES Issued: September 27, 1990 

OPINION AND ORDER SUR 
MOTION TO DISMISS 

By Richard S. Ehmann. Member 

Synopsis 

The Board dismisses an appeal for lack of jurisdiction. Failure to prepay 

a civil penalty assessed under Act 101 deprives the Board of jurisdiction over 

the matter and is grounds for dismissal. 

OPINION 

This case involves an appeal by Ram Disposal Service {"Ram") from a four 

hundred dollar {$400) civil penalty assessed on June 11, 1990 by the 

Department of Environmental Resources ("DER") pursuant to the Municipal Waste 

Planning, Recycling and Waste Reduction Act, the Act of July 28, 1988, P.L. 

556, No. 101, 53 P.S. §4000.101 et seq. (Act 101). The assessment was based 

upon an alleged violation of Section 1101(e) of Act 101, 53 P.S. 

§4000.1101(e): failure to have proper signage on equipment transporting solid 
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waste in connection with Ram's equipment unloading at the Lasky Landflll 

located irr.Cambria County. Ram filed its notice of appeal on July 13, 1990, 

but did not submit p.repayment of the civil penalty with the notice of appeal. 

On August 27, 1990, DER filed a Motion To Dismiss. In this motion, DER asserts 

that Ram failed to perfect its appeal in that it did not prepay the 

assessment; therefore, this Board has no jurisdiction over the matter. Ram 

was notified of DER's Motion by our letter of August 30, 1990 and was given 

until September 17, 1990 to file a response. No response has been received by 

the Board. 

According to our records, Ram has yet to make its civil penalty 

prepayment. Thus, the appea 1 was not perfected, and we will dismiss this 

matter for lack of jurisdiction. Act 101, under which DER assessed the 

penalty, states in relevant part: 

The person charged with the penalty shall 
then have 30 days to pay the penalty in full or, 
if the person wishes to contest either the amount 
of the penalty or the fact of the violation, 
either to forward the proposed amount to the 
department for placement in an escrow account 
with the State Treasurer or with a bank in this 
Commonwealth or to post an appeal bond in the 
amount of the penalty .... Failure to forward the 
money or the appeal bond to the department within 
30 days shall result in a waiver of all legal 
rights to contest the violation or the amount of 
the penalty. 

53 P.S. §4000.1704(b). The plain language of Act 101 indicates that this 

failure resulted in Ram's waiver of its rights to contest the civil penalty. 
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Grand Central Sanitation. Inc. v. DER, EHB Docket No. 89-615-F (Opinion and 

Order issued June 28, 1990). Accordingly we enter the following Order, 

dismissing this appeal. 

0 R DE R 

AND NOW, this 27th day of September, 1990, it is ordered that the appeal 

of Ram Disposal Service is dismissed for lack of jurisdiction. 
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ENVIRONMENTAL HEARING BOARD 

~IN~ 
MAXINE WOELFLING 
Administrative law Judge 

Cha;cr~~ 

ROBERT D. MYERS 
Administrative law Judge 
Meni>er 

• .,.--.,.,._... .. ~ "#tf*'n~ 
TERRANCE J. FITZPA ~K 
Administrative law Judge 
Mend>er 

~ 
RICHARD S. EHMANN 
Administrative Law Judge 
Meni>er 



DATED: September 27, 1990 

cc: Bureau of litigat.ion 
Library,: Brenda Houck 

med 

for the Connonwealth, DER: 
Gail A. M,Yers, Esq. 
Western Region 

For Appellant: 
David J. Epply, Owner 
Ram Disposal Service 
Boswell, PA 
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